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PREFACE. 


In  the  forty-third  volume  of  the  Weekly  Reporter  the  characteristics  of  the  publica- 
tion will  be  found  unaltered.  Every  endeavour  has  been  made  to  render  the  reports  succinct 
and  accurate,  and  they  have  been  published  as  soon  as  possible  after  the  decisions  have  been 
pronounced.  It  is  believed  that  the  cases  in  this  volume  may  be  cited  with  the  confidence 
which  the  Profession  has  always  placed  in  the  Weekly  Reporter. 

The  change  made,  for  the  first  time,  last  year,  in  the  form  of  the  Annual  Digest,  has  not 
been  continued ;  and  it  has  been  deemed  desirable  this  year  to  publish  the  Annual  Digest  in 
the  old  form  substantially,  with  some  modifications.    Accordingly,  the  Annual  Digest  this 
year  contains,  as  in  former  years,  a  summary  of  all  the  cases  published  from  the  24th  of 
October,  1894,  to  the  end  of  August,  1895,  in  the  Weekly  Reporter,  and  in  the  Law  Reports, 
the  Law  Journal  Reports,  and  the  Law  Times  Reports,  besides  those  given  in  the  Irish  Law 
Reports.    In  the  body  of  the  Digest,  figures  following  the  name  of  a  case  denote  the  page  in 
the  Weekly  Reporter  at  which  it  will  be  found.    Where  the  name  of  a  case  has  no  figures 
attached,  the  case  is  not  reported  in  this  volume  of  the  Weekly  Reporter;  but  the  references 
to  the  case  in  other  series  of  Reports  will  be  found  in  the  Tabular  Index  to  the  Names  of 
Cases. 
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Jfrom  Chan.  Div. 
(Lindley,  Lopes,  and 


\ 


Aug.  2,  1894. 
Davey,  LTJJ.)        ) 

In  re  Parker. 
Morgan  v.  Hill,  (a.) 

Surety — Mortgage — Cosureties — Payment  off  of  mort- 
gage debt  by  surety  — Bight  to  prove  against  estate  of 
co-surety — Mercantile  Law  Amendment  Act,  1856 
(19  <fe  20  Vict.  c.  97),  s.  5. 

A  surety  who,  on  default  being  made  by  the  mortgagors, 
has  paid  off  a  mortgage  debt,  is  entitled  to  the  benefit 
of  a  claim  for  the  whole  debt  made  by  the  principal  cre- 
ditors against  the  estate  of  a  co-surety,  although  he  can 
only  actually  recover  the  proportion  due  to  him  from 
his  co-surety. 

Judgment  of  Kekewich,  J.,  42  W.  R.  618,  affirmed. 

Ex  parte  Stokes,  he  G.  Bkcy.  Rep.  618,  followed. 

Appeal  of  the  defendant  from  an  order  of  Keke- 
wich,  J.,  of  June  16,  reported  42  W.  R.  618,  where 
the  facts  and  arguments  are  sufficiently  stated. 

T.  B.  Napier,  for  the  appellant,  referred  to  Ex 
parte  Stokes,  De  Gex  Bankruptcy  Reports,  618 ;  Ex 
parte  Snawdon,  29  W.  R.  654,  17  Ch.  D.  44 ;  Wolmers- 
hausen  v.  Gullick,  [1893]  2  Ch.  514,  41  W.  R.  Dig. 
16,  192;  InreMcMyn,  Lightbownv.  McMyn,  35  W.  R. 
179,  33  Ch.  D.  575 ;  and  the  Mercantile  Law  Amend- 
ment Act,  1856,  8.  5. 

Iladley,  for  the  respondent,  was  not  called  upon. 

Lendlby,  L.  J. — This  is  an  appeal  from  Kekewich, 
J.,  and  raises  a  question  which,  if  it  were  new  and 
not  covered  by  authority  running  back  to  1848,  I 
should  have  thought  quite  worthy  of  consideration  ; 
but,  in  my  opinion,  if  we  were  to  allow  this  appeal 
we  should  be  departing  from  a  recognized  rule.  [His 
lordship  then  stated  the  facts,  and  continued : — ] 
What,  then,  are  the  rights  of  these  two  sureties 
against  the  estate  of  their  co-surety  P  They  say  they 
are  entitled  to  the  benefit  of  the  proof  of  the  prin- 
cipal creditors  for  the  whole  debt,  although  they 
admit  they  are  not  entitled  to  get  more  than  one- 
third.  The  case  turns  on  the  construction  of  the  Mer- 
cantile Law  Amendment  Act,  s.  5,  which  upset  the  old 
doctrine  that  when  the  debt  has  been  paid  off  by  the 
sureties  it  is  gone.  Now  section  5  provides :  [His  lord- 
ship read  the  section,  and  continued : — ]  If  the 
matter  were  res  nova  it  might  be  more  consistent  to 
accede  to  the  argument  of  Mr.  Napier,  and  say  that 
as  the  sureties  are  not  entitled  to  get  more  than  one- 
third  they  ought  not  to  be  allowed  the  benefit  of  the 
proof  for  the  whole  debt.  But  when  we  see  how  the 
rights  in  these  cases  have  been  worked  out  ever  since 


(a.)  Reported  by  C. 


F.  Duncan,  Esq.,  Barrister- 
at-Law. 


1848,  when  it  was  decided  in  Ex  parte  Stokes  that  a 
creditor  had  the  right  to  prove  for  the  whole  debt, 
although  he  was  only  entitled  to  actually  recover  a 
proportion  of  it,  I  think  that  we  must  affirm  the 
order  of  Kekewich,  J.,  for  we  cannot  depart  from  a 
rule  so  well  settled  as  that  laid  down  in  Ex  parte 
Stokes. 

Lopes,  L.J. — I  agree.  I  think  Eekewich,  J.,  was 
right,  and  that  in  point  of  fact  this  question  is  covered 
by  authority. 

Davey,  L.J. — I  am  of  the  same  opinion.  This 
question  has  been  settled  since  1848.  The  sureties 
are  entitled  to  the  benefit  of  the  proof  made  by  the 
principal  creditors  as  well  as  to  every  other  right 
which  the  principal  creditors  had  for  the  recovery  of 
their  debt.  As  to  what  would  have  be*n  the  result 
if  no  claim  had  been  put  in  by  the  principal  creditors, 
and  the  sureties  had  sought  to  prove  in  the  first 
instance  in  their  own  right,  I  express  no  opinion,  but 
I  think  it  quite  possible  that  their  rights  would  have 
been  different.  But  in  this  case  the  claim  has  been 
duly  made  by  the  principal  creditors,  and  the  sureties 
are  entitled  to  the  benefit  of  it. 

This  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors,  Oldman,  Clabbum,  &  Co.,  for  D.  Havers, 
Norwich  ;  Sharpe,  Parker,  <fe  Co. 


From  Q.  B.  Div.  i 

(Lord  Esher,  M.R. ,  and       \ 

Kay  and  A.  L.  Smith,  L. JJ.)  ) 

Chapman  v, 


July  11,  1894. 
Fyldb  Waterworks  Co.  (a.) 


Waterworks  —  Ilighway  —  Nuisance  —  Service  pipe  to 
private  house — Stop-cock  and  cover  in  street — Cover 
out  of  repair  —  Liability  to  public — Fylde  Water- 
works Act,  1861  (24  &  25  Vict.  c.  cliv.)— Waterworks 
Clauses  Act,  1847  (10  cfe  11  Vict.  c.  17),  s.  28—  Water- 
works Clauses  Act,  1863  (26  &  27  Vict.  c.  93),  s.  17. 

The  defendants,  who  were  incorporated  for  the  pur- 
pose of  supplying  water  within  a  certain  district,  at  the 
request  of  the  occupier  of  a  house,  who  wanted  a  supply 
of  water,  laid  down  a  service  pipe  under  the  street  from 
the  water  main  into  the  house,  and  fixed  therein  a  stop- 
cock under  the  foot  pavement,  the  stop-code  being  pro- 
tected by  an  iron  box  with  an  iron  cover  level  with  the 
pavement.  The  plaintiff,  while  walking  along  the  street, 
tripped  against  the  cover  and  was  injured.  The  evt- 
dence  showed  that  the  injury  to  the  plaintiff  was  cause  I 
by  the  n*  gleet  of  the  persons  responsible  for  the  repair  "/ 
the  cover  to  repair  it;  and  that  the  cover  could  not  ha  a 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 
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been  repaired  without  taking  out  the  iron  box  and  break- 
ing up  the  pavement. 

Meld,  that,  even  assuming  that  the  property  in  the 
service  pipe  and  stop-cock  and  cover  was  in  the  occupier 
of  the  house,  inasmuch  as  the  defendants  had  power 
under  section  28  of  the  Waterworks  Clauses  Act,  1847, 
to  break  up  the  street  and  to  repair  the  cover,  and  as  the 
occupier  had  no  such  power,  it  was  the  duty  of  the  de- 
fendants to  keep  the  cover  in  proper  repair,  so  that  it 
should  not  become  dangerous  to  the  public  using  the 
street,  and  that  they  were  therefore  liable  to  the  plaintiff. 

Appeal  from  the  judgment  of  Day,  J.,  in  favour  of 
the  plaintiff  at  the  trial  with  a  jury  of  an  action  to 
recover  damages  for  personal  injuries  owing  to  the 
alleged  negligence  of  the  defendants. 

It  appeared  that  the  plaintiff,  while  walking  along 
a  public  street  in  Blackpool,  tripped  over  an  iron 
cover  or  guard  which  was  laid  in  the  foot  pavement 
of  the  street,  and  which  protected  a  stop-cock  attached 
to  a  service  pipe  leading  from  the  water  main  into 
a  private  dwelling-house. 

The  defendants  were  incorporated  under  the  Pylde 
Waterworks  Act,  1861,  for  the  purpose  of  supplying 
water  to  the  inhabitants  of,  amongst  other  places, 
Blackpool,  and  by  section  21  the  works  which  they 
were  authorized  to  execute  comprised  the  following, 
with  all  requisite  works  and  conveniences  connected 
therewith  {inter  alia),  "  eighthly,  the  laying  down, 
repairing,  and  maintaining  of  all  embankments, 
drains,  sluices,  cuts,  channels,  pipes,  wells,  and  other 
works  necessary  for  supplying  water  within  the  limits 
of  this  Act."  The  Waterworks  Clauses  Act,  1847, 
was  incorporated  with  that  Act.  By  their  rules  and 
regulations,  which  they  were  authorized  to  make,  the 
branch  or  service  pipes  from  the  main  in  the  street 
into  the  premises  to  be  supplied  with  water  were  to 
be  provided  and  laid  by  the  company,  at  the  expense 
of  the  owner  or  occupier,  on  receiving  the 
company's  form  of  order  filled  up  and  signed  by  the 
owner  or  his  agent. 

The  defendants,  having  been  duly  required  to  do 
so,  laid  a  service  pipe  from  the  main  in  the  street  into 
the  house,  and  placed  a  stop-cock  in  the  service  pipe, 
the  stopcock  being  2  ft.  6  in.  below  the  surface  of  the 
foot  pavement,  and  being  covered  by  an  iron  box 
resting  on  brickwork  with  an  iron  cover  level  with 
the  pavement.  The  evidence  showed  that  the  cover 
could  not  be  repaired  without  taking  out  the  iron  box 
and  breaking  up  the  pavement. 

The  jury  found  that  the  cover  was  out  of  repair  and 
would  not  shut  properly,  owing  to  the  negligence  of 
those  responsible  for  its  repair,  and  that  the  injury  to 
the  plaintiff  was  caused  thereby,  and  assessed  the 
damages  at  £40.  The  learned  judge  gave  judgment 
for  the  plaintiff.    The  defendants  appealed. 

Shiress  Will,  Q.G.,  and  R.  W.  Harper,  for  the  de- 
fendants.— The  service  pipe  and  its  fittings  are  the 
property  of  the  householder,  and  he  is  bound  to  keep 
them  in  repair.  The  water  company,  in  placing  this 
stop-cock  and  cover  in  the  street,  acted  merely  as  the 
householder's  agent,  and  section  17  of  the  Water- 
works Clauses  Act,  1863,  by  making  the  householder 
liable  to  a  penalty  for  non-repair,  impliedly 
authorizes  him  to  do  what  is  necessary  to  effect  the 
repairs,  viz.,  to  break  up  the  street.  No  doubt  the 
water  company  have  power  under  section  28  of  the 
Waterworks  Clauses  Act,  1847,  to  break  up  the  street 
in  order  to  repair  the  service  pipe,  but  they  do  so 
only  as  the  agent  of  the  householder,  and  the  house- 
holder is  liable.  The  case  of  East  London  Waterworks 
Co.  v.  Vestry  of  St.  Matthew,  Bethnal  Green,  35  W.  R. 
37,  17  Q.  B.  D.  475,  shows  that  the  water  company 
have  power  to  place  this  iron  box  and  cover  in  the 


street.     The  water  company,  therefore,  are  not  liable 
to  the  public  for  the  non-repair  of  this  cover. 

They  also  referred  to  various  other  sections  of  the 
Waterworks  Clauses  Act,  1847. 

C.  A.  Russell,  for  the  plaintiff. — The  Acts  have 
given  the  water  company  the  sole  power  of  laying 
this  cover  in  the  street,  and  the  duty  of  re- 
pairing it  is  imposed  upon  them  by  section  28 
of  the  Waterworks  Clauses  Act,  1847,  and  sec- 
tion 21  of  the  Fylde  Waterworks  Act,  1861. 
The  East  London  Waterworks  Co.'s  case  shows 
that  the  words  "  necessary  for  supplying  water " 
include  works  necessary  for  regulating  the  supply  and 
preventing  waste.  There  is  no  section  in  the  general 
or  special  Act  which  gives  the  householder  power  to 
repair  the  service  pipe.  Sections  48,  51,  and  52  of  the 
Act  of  1847  give  him  power  to  break  up  the  street  to 
lay  the  service  pipe  and  to  remove  it  if  he  ceases  to 
take  a  supply  of  water ;  but  if  he  continues  taking 
the  supply  he  cannot  remove  the  service  pipe.  The 
service  pipe  and  fittings  in  this  latter  case  are  left 
under  the  control  of  the  water  company.  The  water 
company  are  therefore  liable  to  repair  this  cover,  and 
the  judgment  was  right. 

He  also  referred  to  section  19  of  the  Waterworks 
Clauses  Act,  1863. 

Shiress  Will,  Q.C.,  in  reply,  referred  to  Glover  v. 
East  London  Waterworks  Co.,  16  W.  B.  310. 

Lord  Esher,  M.R. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.  The  fact  of  this  iron  box 
being  placed  in  and  forming  part  of  the  surface 
of  a  public  street  which  the  public  had  a  right 
to  use  imposed  upon  the  person  who  had  the  control 
of  this  box  the  obligation  of  keeping  it  in  repair  so 
that  it  should  net  be  a  source  of  danger  to  the  public. 
It  is  not  necessary  to  decide  whether  the  service  pipe 
and  its  fittings  are  the  property  of  the  water  com- 
pany or  of  the  householder.  We  may  assume  for  the 
purposes  of  this  case  that  the  service  pipe,  with  the 
iron  box  and  cover  and  the  stop-cock,  are  the  pro- 
perty of  the  householder.  But  that  is  not  sufficient 
to  determine  this  case.  The  question  is,  Who  hid 
the  control  of  the  apparatus  so  far  as  regards  the  re- 
pairing of  it.  By  section  21  of  the  Fylde  Water- 
works Co.'s  Act,  1861,  "  the  works  which  the  com- 
pany are  by  this  Act  authorized  to  execute  comprise 
the  following  waterworks,  with  all  requisite  works 
and  conveniences  connected  therewith;  that  is  to 
say,  .  .  .  eighthly,  the  laying  down,  repairing, 
and  maintaining  of  all  embankments,  drains,  sluices, 
cuts,  channels,  pipes,  wells,  and  other  works  necessary 
for  supplying  water  within  the  limits  of  this  Act." 

The  case  of  the  East  London  Waterworks  Co.  v. 
Vestry  of  St.  Matthew,  Bethnal  Green  shows  that  the 
words  "necessary  for  supplying  water"  include 
works  necessary  for  preventing  the  waste  of  water. 
Therefore,  the  water  company  had  power  to  lay 
down  works  necessary  for  preventing  the  waste  of 
water.  By  section  28  of  the  Waterworks  Clauses 
Act,  1847,  the  undertakers  may  open  and  break  up 
the  soil  and  pavement  of  the  streets  within  the 
limits  of  the  special  Act,  and  lay  down  pipes,  service 
pipes,  and  other  works,  and  from  time  to  time  repair, 
alter,  or  remove  the  same,  and  do  all  other  acts 
which  the  undertakers  shall  from  time  to  time  deem 
necessary  for  supplying  water  to  the  inhabitants  of 
the  district.  The  special  Act,  therefore,  authorized 
the  water  company  to  lay  down  such  an  apparatus  as 
this  iron  box  and  cover,  and  also  to  repair  it.  The 
public  Act  says  that  the  company  may  break  up  the 
streets  for  that  purpose,  and  when  the  pipes  and 
other  works  are  laid  down  the  company  may  break  up 
the  streets  for  the  purpose  of  repairing  them.    When 
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the  pipes  and  other  works  are  laid  down  and  com- 
pleted, who  has  authority  to  interfere  with  the  public 
street  after  that  ?  The  fact  of  a  person  owning  pro- 
perty under  the  street  does  not  authorize  hi  in  to 
break  up  the  street.  Assuming,  then,  that  the  service 
pipe  and  its  fittings  are  the  property  of  the  house- 
holder, he  has  no  right  to  break  up  the  street  unless 
the  Act  gives  him  that  power.  The  Act  of  1847,  by 
sections  48,  51,  and  52,  has  given  him  the  right  to 
breakup  the  street  for  the  purpose  of  laying  the 
service  pipe  from  the  main,  and  also  for  the  purpose 
of  removing  it  if  he  wishes  to  do  so.  He  has  no 
power  to  break  up  the  street  for  any  other  purpose. 
The  householder  here  does  not  want  to  remove  this  pipe. 
He  has  no  power  to  break  up  the  street  to  examine 
the  service  pipe  or  to  repair  it.  He  cannot,  therefore, 
repair  it  or  this  apparatus.  It  is  idle  to  suppose  that 
the  law  says  that  because  he  has  not  done  that  which 
he  had  no  power  to  do,  an  action  will  lie  against  him 
for  negligence  in  not  doing  it.  The  water  company, 
on  the  other  hand,  can  do  the  repairs,  and  for  that 
purpose  can  break  up  the  street.  It  is  impossible,  to 
my  mind,  to  say  that  this  stop-cock  is  not  placed 
there  partly  for  the  advantage  of  the  water  company. 
I  think,  indeed,  that  it  is  placed  there  solely  for  their 
advantage.  It  is  only  in  a  subsidiary  sense  that  it 
can  be  &aid  to  be  there  for  the  advantage  of  the 
householder.  But  assuming  that  it  is  there  for  the 
advantage  of  both,  the  case  then  stands  thus :  the 
■water  company,  with  regard  to  an  apparatus  which  is 
there  partly  for  their  benefit,  have  the  sole  power  to 
keep  it  in  repair  and  to  break  up  the  street  for  that 
purpose.  That  imposes  upon  them  the  duty  towards 
the  public  of  keeping  it  in  such  a  state  of  repair  that 
it  shall  not  become  dangerous  to  the  public  using  the 
street.  Upon  these  grounds  I  think  that  the  judg- 
ment is  right,  and  that  this  appeal  should  be  dis- 
missed. 

Kay,  L.J. — I  am  of  the  same  opinion.  The  plain- 
tiff tripped  against  the  lid  of  this  guard  placed  over 
a  service  pipe  leading  from  the  water  main  to  a 
private  house  and  injured  himself.  It  was  found  by 
the  jury  that  the  lid  was  out  of  repair,  and  did 
not  properly  shut,  and  that  was  the  cause  of  the 
accident.  It  is  apparent  from  the  nature  of  the 
guard  that  it  is  impossible  to  remove  it  without 
breaking  up  the  surface  of  the  street,  the  iron  box 
being  slightly  larger  at  its  base,  and  the  top  being 
placed  in  a  hole  cut  in  the  flagstone,  so  that  the 
flagstone  must  be  removed  in  order  to  repair  the 
guard.  The  water  company,  upon  the  requisition  of 
the  householder,  laid  down  the  service  pipe  from  the 
main,  and  of  their  own  accord  put  in  the  stop-cock, 
which  can  be  turned  by  hand,  in  the  service  pipe,  the 
stop-cock  being  fixed  2  ft.  6  in.  below  the  surface  of 
the  street  and  covered  with  brickwork,  upon  which 
the  guard  rests. 

The  water  company  resist  this  action,  and  say  that 
it  is  not  their  duty  to  repair  this  stop-cock  and  cover. 
Now,  the  water  company  had  power,  under  their 
special  Act,  to  lay  down  the  service  pipe  and  to  repair 
it,  and  by  section  28  of  the  Waterworks  Clauses  Act, 
1847,  they  have  express  power  to  break  up  the  street, 
not  only  to  lay  down  the  pipe,  but  also  to  repair  it, 
and  to  do  all  other  acts  which  the  undertakers  shall 
from  time  to  time  deem  necessary  for  supplying 
water.  Upon  that  section  it  was  held  in  East  London 
Waterworks  v.  Vestry  of  St.  Matthew,  Bethnal  Green 
that  the  placing  of  such  a  guard-box  as  this  was 
within  the  powers  conferred  by  that  section.  I  have 
looked  through  the  Act,  and  I  cannot  find  any  express 
power  given  to  the  occupier  of  a  house  to  repair  the 
service  pipe  at  all.  There  is  certainly  no  power  given 
to  the  occupier  to  break  up  the  street  to  repair  it.    In 


the  group  of  sections  from  section  48  to  section  53 
there  is  power  given  to  the  occupier  to  lay  down  a 
service  pipe  from  the  main  into  his  house  and  to 
remove  it,  and  by  section  52  for  those  two  purposes, 
and  those  two  purposes  only,  he  has  power  to  break 
up  the  street.  Therefore,  the  only  person  who  has 
power  to  break  up  the  street  to  repair  this  guard  is 
the  water  company.  We  were  referred  to  the  Water- 
works Clauses  Act,  1863,  and  it  was  said  that  section 
17  impliedly  gives  the  householder  power  to  break  up 
the  street  to  repair  this  service  pipe  and  guard, 
because  it  subjects  him  to  a  penalty  if  he  "  wilfully  or 
negligently  causes  or  suffers  any  pipe,  valve,  cook, 
cistern,  bath,  soil  pan,  water-closet,  or  other 
apparatus  or  receptacle  to  be  out  ot  repair  or  to  be  so 
used  or  contrived  "  as  to  waste  the  water.  It  cannot 
be  denied  that  most  of  the  things  there  specified  are 
things  upon  the  premises  of  the  occupier  of  the  house, 
and,  therefore,  judging  from  the  association  of  the 
words  "  pipe,  valve,  or  cock  "  with  the  other  words, 
it  seems  clear  that  the  pipe,  valve,  or  cook  there 
referred  to  must  be  upon  the  householder's  premises. 
They  do  not  refer  to  a  pipe,  valve,  or  cock  in  the 
street  so  as  to  give  him  implied  power  to  break  up 
the  street  to  repair  it.  Therefore,  I  think  that  the 
section  refers  to  internal  fittings.  Then  section  19 
seems  somewhat  material.  It  prohibits  the  occupier 
of  any  premises  supplied  with  water  from  affixing 
or  permitting  to  be  affixed  any  pipe  or  apparatus  to 
a  pipe  belonging  to  the  undertakers,  or  to  a  com- 
munication or  service  pipe  belonging  to  or  used  by 
such  occupier,  or  to  make  any  alteration  in  any  suoh 
communication  or  service  pipe,  or  in  any  apparatus 
connected  therewith,  without  tbe  consent  of  the 
undertakers.  Therefore,  we  have  a  clear  provision  in 
section  19  that  this  apparatus  connected  with  the 
service  pipe,  whether  it  belongs  to  the  occupier  or  not, 
cannot  be  altered  by  the  occupier  except  with  the 
consent  of  the  water  company.  In  my  opinion  the 
meaning  of  all  this  legislation  is  this ;  it  is  not  every- 
body who  can  break  up  a  street  to  repair  a  service 
pipe;  the  water  company  alone  can  do  that;  that 
is  a  provision  inserted  for  the  benefit  of  the  public. 
Therefore,  if  this  action  were  brought  against  the 
occupier,  his  answer  would  be  that  he  had  no  power 
to  break  up  the  street  to  repair  the  guard,  and  an 
action  would  not  lie  against  him  for  omitting  to  do 
that  which  he  had  no  power  to  do.  Who,  then,  is  the 
person  liable  P  Clearly  the  person  who  has  the 
power  to  repair  the  guard  and  to  break  up  the  street 
for  that  purpose,  namely,  the  water  company.  For 
these  reasons,  I  think  that  the  appea  1  fails. 

A.  L.  Smitii,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  fpr  the  plaintiff,    Woodcock,   Byland,  & 
Parker,  for  T.  W.  Markland,  Manchester. 

Solicitors   for  the  defendants,  Arkcolt,   Cockell,    Jb 
Chadwick,  for  W.  J.  Dickson,  Kirk  ham. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.R.,  and  Kay    >  July  5,  1894. 

and  A.  L.  Smith,  L.JJ.)       J 

Warren  v.  Murray,  (a.) 

Limitations,  Statute  of — Building  agreement — Builder 
entitled  to  lease  at  peppercorn  rent — Possession  taken 
under  agreement — No  lease  granted — Bight  of  lessor 

(a.)  Reported  by  F.  G.  Ruoker,  Esq.,  Barrister-at- 
Law. 
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to  enter— Tenant  at  will— 3  <fc  4  Will.  4,  c.  27,  ss.  2, 
7,15. 

Where  builders,  under  a  building  agreement,  have 
entered  into  possession  of  land  and  erected  buildings 
thereon,  and  have  become  entitled  to  have  leases  granted 
to  them  of  certain  houses  so  built  by  them  at  a  pepper- 
corn  rent  for  a  term  of  ninety-nine  years,  but  no  such 
leases  have  ever  been  granted,  and  no  rent  has  ever  been 
paid  in  respect  thereof,  the  Statute  of  Limitations  does 
not  run  against  the  landlord  during  the  currency  of  the 
ninety-nine  years. 

Drmnmond  v.  Sant,  20  W.  R.  18,  L.  R.  6  Q.  B.  763, 
approved. 

Appeal  from  the  judgment  of  Wills,  J.,  at  the  trial 
of  the  action  without  a  jury. 

The  action  was  brought  against  the  trustees  of 
the  Marquis  Camden's  estates  to  recover  possession  of 
two  houses,  Nos.  3  and  4,  Archer-street,  Camden 
Town,  and  also  for  damages  for  trespass. 

By  artioles  of  agreement  under  seal,  dated  the  2nd 
of  June,  1790,  made  between  the  trustees  of  the  then 
Earl  Camden  of  the  one  part,  and  Joseph  Kirkman 
and  Alexander  Hendy  of  the  other  part,  after  reciting 
that  Kirkman  and  Hendy  proposed  to  take  and  build 
upon  certain  land  belonging  to  the  trustees,  Kirkman 
and  Hendy  covenanted  and  agreed  that  they  would 
within  three  years  from  Michaelmas,  1790,  erect  and 
build  thereon  certain  messuages  and  buildings  of  the 
value  altogether  of  £50,000,  and  that  they  would  pay 
for    the    said    land    the   annual    rent     thereinafter 
mentioned,  and  the  trustees  covenanted  and  agreed 
that  they  would,  as  soon  as  Kirkman  and  Hendy  or 
their  assigns  had  erected  and  finished  such  messuages 
and  buildings,   grant  unto  them  or  their  nominees 
indentures  of   lease  of    the  several  messuages  and 
buildings,  as  the  same  should  be  severally  erected  and 
covered  in,  for  the  term  of  ninety-nine  years  from 
Michaelmas,  1790,  at  the  yearly  rent  of  one  pepper- 
corn for  the  first  three  years  of  the  said  term,  and  for 
the  residue  of  the  said  term  at  the  yearly  rent  of  £25 
for  every    acre  of    the   said    land.     Kirkman  and 
Hendy  were  let  into  possession  of  the  said  land  and 
proceeded  to  build  thereon  in  pursuance  of  the  above 
agreement.      The  full  amount  of  the  stipulated  rent 
of  £25  per  acre  having  been  reserved  by  leases  of 
other  houses,  Kirkman  and  Hendy  or  their  nominees 
became  entitled  to  have  leases  granted  to  them  of  the 
two  houses  in  question  at  the  yearly  rent  of  one 
peppercorn  for  the  term  of  ninety-nine  years  from 
Michaelmas,  1790,  but  no  leases  of  these  two  houses 
were    ever  asked  for  or  granted.     The  interest  of 
Kirkman  and  Hendy  in  part  of  the  said  land,  which 
included  the  site  of  the  two  houses,  became  vested  by 
assignment  in  the  plaintiff's  father  and  predecessor  in 
title,  who  entered  into  possession.     The  possession  of 
the  plaintiff's  father  and  of  the  plaintiff  continued 
until  the  expiration  of  the  term  of  ninety-nine  years, 
when  the  defendants  took  possession.      No  rent  was 
ever  paid  in  respect  of  the  two  houses. 

The  plaintiff  contended  that  under  the  above  cir- 
cumstances Kirkman  and  Hendy  became  tenant* 
at  will,  and  that  by  virtue  of  the  Statute  of  Limi- 
tations of  1833,  ss.  2,  7,  and  15,  the  rights  of  the 
original  landlords  were  extinguished,  and  Kirkman 
and  Hendy  and  their  successors  acquired  a  title  in  fee 
simple. 

The  defendants  contended  that  the  effect  of  the 
agreement  of  1790  was  to  create  a  trust,  and  that, 
therefore,  the  Statute  of  Limitations  did  not  apply. 

Section  7  of  the  Statute  of  Limitations,  1833, 
enacts  that  "  when  any  person  shall  be  in  possession 
.  .  .  of  any  land  ...  as  tenant  at  will,  the 
right  of  the  person  entitled  subject  thereto  .  .  . 
to  make  an  entry  or  distress,  or  to  bring  an  action  to 


recover  such  land  .  .  .  shall  be  deemed  to  have 
first  accrued  either  at  the  determination  of  such 
tenancy,  or  at  the  expiration  of  one  year  next  after 
the  commencement  of  such  tenancy,  at  which  time 
such  tenancy  shall  be  deemed  to  nave  determined, 
provided  always  that  no  mortgagor  or  cestui  que  trust 
shall  be  deemed  to  be  a  tenant  at  will,  within  the 
meaning  of  this  clause,  to  his  mortgagee  or  trustee." 

At  the  trial  of  the  action  Wills,  J.,  gave  judgment 
for  the  defendants. 

The  plaintiff  appealed. 

J.  O.  Joseph,  for  the  plaintiff. 

Sir  R.  E.  Webster,  Q.C.,  and  J.  F.  P.  Rawlinson,  for 
the  defendants. 

The  following  oases  were  cited :  Marquis  of  Camden 
v.  Batterbury,  7  C.  B.  N.  S.  864 ;  .Doe  v.  Clare,  2 
T.  R.  739 ;  Doe  v.  Rock,  4  Man.  &  Gr.  30 ;  Beckford  v. 
Wade,  17  Ves.  87;  In  re  Sands  and  Thompson,  31 
W.  R.  397,  22  Ch.  D.  614 ;  Drummond  v.  Sant,  20 
W.  R.  18,  LB.6Q.  B.  763. 

Lord  Esher,  M.R. — The  decision  in  Drummond  v. 
Sant  is  this,  that,  in  considering  the  effect  of  the 
Statute  of  Limitations  on  a  right  of  entry  upon  land, 
the  court  ought  to  ask  itself  what  the  whole  of  the 
actual  legal  rights  of  the  parties  are,  inoluding,  in 
the  expression  "  legal  rights,"  equitable  rights  as  well 
as  oommon  law  rights.  If  the  persons  against  whom 
the  statute  is  alleged  to  have  run  were  in  this  position, « 
that,  though  they  had  a  common  law  right  to  enter, 
any  exercise  of  that  right  would  have  been  liable  to 
be  immediately  restrained  by  a  court  of  equity,  then 
the  Statute  of  Limitations  does  not  apply.  That 
appears  to  me  to  be  a  sensible  view  of  the  statute,  and 
I  think  it  only  natural  that  the  court  in  Drummond 
v.  Sant  should  have  come  to  that  conclusion.  We 
agree  with  that  decision,  and  we  have  to  apply  it  to 
the  present  case. 

The  rights  of  the  parties  and  their  predecessors  are 
determined  by  the  agreement  of  1790.  We  must,  in 
the  first  place,  construe  that  agreement  as  if  no 
Statute  of  Limitations  existed,  and  then,  having 
ascertained  what  the  rights  of  the  parties  under  that 
agreement  were,  we  shall  be  able  to  say  whether  the 
Statute  of  Limitations  applies.  By  the  deed  of  1790 
the  grantors  entered  into  an  agreement  with  the 
grantees  that  if  the  grantees  duly  performed  their 
part  of  the  agreement  they  should  remain  in  posses- 
sion of  the  property  in  question  for  ninety-nine 
years.  We  have  to  ask  whether  under  that  agreement 
the  grantors  could  have  entered  against  the  grantees 
during  the  ninety-nine  years,  if  the  grantees  con- 
tinued to  perform  all  the  covenants  binding  upon 
them.  It  seems  to  me  to  be  clear  that,  although  it  may 
be  said  that  the  grantees  were  at  law  tenants  at  will, 
yet  any  attempt  on  the  part  of  the  grantors  to  treat 
them  as  tenants  at  will  and  to  turn  them  out  would 
have  been  immediately  restrained  by  injunction ;  and, 
therefore,  according  to  the  whole  law,  the  grantors 
were  never  in  a  position  to  enter  against  the  grantees 
so  long  as  they  duly  performed  their  covenants.  The 
grantors  might,  if  they  had  thought  fit,  have  called 
upon  the  grantees  to  take  leases ;  and  the  grantees 
might,  if  they  had  chosen,  have  insisted  on  having 
leases  granted  to  them.  That  is  a  consideration 
which  may  be  used  as  a  test  in  asking  the  question 
whether  the  grantors  could  at  any  time  during  the 
ninety-nine  years  have  entered  against  the  grantees. 
It  is  clear  that  they  had  no  such  right  of  entry.  On 
that  ground  I  am  of  opinion  that  no  part  of  the 
Statute  of  Limitations  is  applicable  to  the  present 
case.  If  it  is  necessary  to  put  a  construction  on  sec- 
tion 7,  I  should  say  that  it  applied  only  to  tenancies 
at  will  which  are  in  fact  tenancies  at  will  simply,  and 
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that  it  does  not  extend  to  tenanoies  as  to  which 
there  is  any  clog  in  the  way  of  the  lessor's  exercising 
his  will  as  he  pleases.     But,  however  that  may  he,  the 

Slain  tiff  cannot  rely  on  section  2,  because  the 
efendants  never  had  a  right  of  entry  at  all.  I 
thiiik  that  the  judgment  of  Wills,  J.,  is  right,  and 
that  this  appeal  must  be  dismissed. 

Eat  and  A.  L.  Smith,  L.J  J.,  concurred. 
Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Wood,  Bird,  &  Wood. 
Solicitors  for  the  defendants,  Fairer  &  Co. 


&tgf>  Court  of  gugttce. 


Chan.  Div. 
Cbitty,  J. 


Injunction- 


July  13,  20,  1894. 

Lambton  v.  Mellish. 
The  Same  v.  Cox.  (a.) 
-Nuisance  by  noise — Nuisance  from  acts  of 
several  persons. 

If  the  acts  of  several  persons  amount  in  the  aggregate 
to  what  is  remediable  by  injunction,  each  is  separately 
liable  and  amenable  to  the  remedy  against  the  aggregate 
cause  of  complaint,  and  it  is  no  defence  for  any  one 
among  them  to  show  that  he  is  not  acting  in  concert  w  th 
the  others,  and  that  what  he  does  is  by  itself  inappreci- 
able. 

On  a  motion,  in  each  of  two  actions,  to  restrain  a 
nuisance  by  noise  from  the  acts  of  the  defendant, 

8o  held,  applying  the  dictum  of  James,  L.J.,  in 
Tlwrpe  v.  Brumfitt,  L.  R.  8  Ch.  App.  650,  656. 

Motion. 

The  plaintiff,  the  Hon.  D'Arcy  Lambton,  was 
the  lessee  and  occupier  of  Woodfield-house,  Ashtead- 
common,  Surrey.  The  premises  of  the  defendant 
Mellish  were  situate  about  66  yards  and  those  of  the 
defendant  Cox  about  128  years  from  the  plaintiffs 
premises.  Both  the  defendants  were  refreshment 
contractors  who  catered  for  excursionists  to  the 
common,  and  both  possessed  merry-go-rounds  and 
were  in  the  habit  of  using  organs  on  their  premises. 
For  some  three  months  or  more  of  the  summer  these 
organs  were  being  practically  continuously  played 
from  10  or  11  a.m.  until  6  or  7  p.m.  The  plaintiff 
alleged  very  great  discomfort  and  annoyance  to 
himself,  and  that  the  noise  had  made  his  wife  ill. 
When  both  organs  were  played  together  the  noise  was 
alleged  to  be  maddening.  There  was  evidence  that 
Mellish  used  a  small  hand  organ  emitting  com- 
paratively little  sound,  whereas  Cox's  organ  was  a 
comparatively  large  organ  emitting  sounds  which 
could  be  heard  a  mile  off. 

The  plaintiff  now  moved  against  the  defendant  in 
etch  action  for  an  injunction  to  restrain  the  defendants 
from  playing  any  organs  or  other  instruments  on  their 
respective  premises  at  Ashtead-common  adjoining  the 
property  of  the  plaintiff,  so  as  to  cause  a  nuisance  or 
injury  to  the  plaintiff  or  his  family  or  other  occupiers 
of  the  plaintiff's  property. 

The  arguments,  which  sufficiently  appear  from  his 
lordship's  judgment,  turned  on  the  case  of  Thorpe  v. 
Brumfitt,  L.  B.  8  Ch.  App.  650,  656. 

Farwett,  Q.C9  and  Borthwich,  for  the  plaintiff. 

'   Whitehome,  Q.C.,  and  Butcher,  for   the  defendant 
MeDiah. 

(a.)  Reported  by  J.  F.  Waley,  Esq.,  Barrister-at- 
Law. 


Moloney,  for  the  defendant  Cox. 

Chitty,  J. — Notwithstanding  the  conflict  of 
evidence,  I  think  that  the  plaintiff  is  entitled  to  the 
injunction  he  asks  for  as  against  the  defendant  in  each 
action.  A  man  may  tolerate  a  nuisance  for  a  short 
period  of  time.  Thus,  a  passer-by  would  not  find 
any  nuisance  in  these  organs.  But  the  case  is 
plainly  different  when  the  noise  has  to  be  continuously 
endured %  Under  these  circumstances  it  can  scarcely 
be  an  exaggeration  to  style  it  "  maddening."  With 
regard  to  the  point  of  law  raised  in  this  case,  it  was 
said  for  Mellish  that  two  rights  cannot  make  a 
wrong.  What  was  meant  was  that  if  one  man  made 
a  noise  not  of  a  kind,  duration,  or  degree  sufficient  to 
constitute  a  nuisance,  and  another,  not  acting  in 
concert  with  the  first,  made  a  similar  noise,  each  was 
responsible  for  the  noise  made  by  himself,  but  not 
for  that  made  by  the  other.  If  the  two  agreed,  and 
aoted  in  combination,  no  doubt  each  would  be  a  wrong- 
doer. But  if  a  man  shout  outside  a  house  for  most 
of  the  day,  and  another,  who  is  his  rival  (for  it  is  to 
be  remembered  that  these  defendants  are  rivals),  come 
and  do  the  same,  is  there  no  remedy  for  the  inhabitants 
of  the  house  P  Each  knew  that  the  other  was  making 
a  noise,  and  added  his  quantum  to  the  whole, 
which  was  a  nuisance.  In  my  opinion  each  would  be 
separately  liable,  and  it  would  be  contrary  to  law  and 
good  sense  if  it  were  held  to  be  otherwise,  and  if  the 
complainant  were  to  be  left  without  remedy.  I 
think  that  the  point  falls  within  the  principle  laid 
down  by  James,  L.J.,  in  Thorpe  v.  Brumfitt.  That 
was  a  case  of  obstructing  a  right  of  way,  but  such 
obstruction  was  a  nuisance  in  the  old  phraseology  of 
the  law.  The  Lord  Justice  said  (L.  R.  8  Ch.  App.,  at  p. 
656) :  "  Then  it  was  said  that  the  plaintiff  alleges  an 
obstruction  caused  by  several  persons  acting  indepen- 
dently of  each  other,  and  does  not  show  what  share 
each  had  in  causing  it.  It  is  probably  impossible  for 
a  person  in  the  plaintiff's  position  to  show  this.  Nor 
do  I  think  it  necessary  that  he  should  show  it.  The 
amount  of  obstruction  caused  by  any  one  of  them 
might  not,  if  it  stood  alone,  be  sufficient  to  give  any 
ground  of  complaints  though  the  amount  caused  by 
them  all  may  be  a  serious  injury.  Suppose  one  person 
leaves  a  wheelbarrow  standing  on  a  way,  that  may 
cause  no  appreciable  inconvenience,  but  if  a  hundred 
do  so,  that  may  cause  a  serious  inconvenience,  which 
a  person  entitled  to  the  use  of  the  way  has  a  right  to 
prevent;  and  it  is  no  defence  for  any  one  person 
among;  the  hundred  to  say  that  what  he  does  causes 
of  itself  no  damage  to  the  complainant."  There  is  no 
distinction  in  this  respect  between  a  right  of  way  case 
and  a  nuisance  by  noise  oase.  If  the  acts  of  a  person 
amount  in  the  aggregate  to  what  is  remediable  by 
injunction,  each  is  amenable  to  the  remedy  against 
the  aggregate  cause  of  complaint.  The  defendants 
here  are  both  responsible  for  the  noise  as  a  whole  so 
far  as  it  constitutes  a  nuisance  affecting  the  plaintiff, 
and  each  must  be  restrained  in  respect  of  his  own 
share  in  making  the  noise.  I  therefore  grant  an 
injunction  in  both  actions  in  terms  of  the  notices  of 
motion. 

Solicitors,    Miller,  Smith,   &  Bell;    Oarr  <fc   Son; 
Francis  Rudall. 
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July  25,  1894. 


In  re  Hyslop. 
Hyslop  v.  Chamberlain,  (a.) 

Will — Executor — Legacy  to  executor — Debt  due  by  execu- 
tor to  testator — Unsigned  testamentary  paper — Inten- 
tion* k 

Testator  appointed  a  debtor  owing  him  the  sum  of 
£100  one  of  the  executors  of  his  will,  and  bequeathed  to 
him  the  legacy  of  £500  in  consideration  of  his  under- 
taking to  be  his  executor  and  carrying  out  testator's  in- 
structions and  wishes  to  the  best  of  his  ability,  which 
instructions  were  contained  in  letters  addressed  to  him. 
After  testator's  death  an  unsigned  letter  was  found  with 
his  will  addressed  to  the  debtor,  in  which  the  following 
words  occurred: — "  The  hundred  pounds  I  lent  you  does 
not  form  part  of  the  money  left  you  ;  it  is  cancelled" 

Held,  that,  there  having  been  no  communication  to  the 
debtor  of  the  intention  to  caned  the  debt,  his  appointment 
as  executor  did  not  suffice  to  exonerate  him  from  his 
obligation  to  pay,  the  unsigned  letter  which  professed  to 
release  him  being  a  testamentary  document  improperly 
executed,  which  could  not  be  received  in  evidence. 

Strong  v.  Bird,  22  W.  R.  788,  L.  R>  18  Eq.  315, 
distinguished. 

This  was  an  originating  summons  for  the  deter- 
mination of  certain  questions  arising  on  the  will  of 
the  late  Colonel  Alexander  Hyslop,  of  Chiswick,  in 
the  county  of  Middlesex,  who  died  the  2nd  of  May, 
1891. 

The  will  was  dated  on  the  16th  of  October,  1889. 
After  revoking  all  previous  wills,  testator  continued : 
"  I  appoint  the  Eev.  Henry  Hart  Chamberlain  and 
Emma  Charlotte  Hyslop  to  be  the  executors  of  this 
my  will.  I  direct  my  executors  to  pay  my  just  debts 
and  funeral  and  testamentary  expenses.  And  after 
a  bequest  of  £300  each  to  a  brother  and  two  sisters 
therein  named,  testator  continued:  "I  give  to  my 
brother-in-law,  the  Eev.  Henry  Hart  Chamberlain, 
the  sum  of  £500  in  consideration  of  his  undertaking 
to  be  my  executor  and  carrying  out  my  instructions 
and  wishes  to  the  best  of  his  ability.  The  instructions 
are  contained  €  in  letters  addressed  to  him.'  "  And 
after  a  bequest  of  £200  to  one  Helen  Meiklereid, 
testator  continued:  "  I  give,  devise,  and  bequeath  all 
my  real  and  personal  estateof  what  nature  or  kind  soever 
not  herein  otherwise  disposed  of  to  Emma  Charlotte 
Hyslop  to  be  by  her  used  according  to  her  discretion 
(as  regards  the  interest)  during  her  lifetime  for  the 
benefit  of  such  members  of  the  Hyslop  family  as 
may  from  time  to  time  most  require  it,  and  at  her 
death  the  principal  sum  is  to  be  divided  (at  her 
discretion)  with  the  above  idea  in  view." 

In  August,  1880,  or  thereabouts,  the  testator 
agreed  to  lend  the  sum  of  £100  to  the  above-named 
Rev.  Henry  H.  Chamberlain,  who  was  one  of  the 
defendants  to  the  summons.  According  to  Mr. 
,  Chamberlain's  affidavit,  testator  stated  that  Mr. 
Chamberlain  should  pay  interest  on  the  loan  at  the 
rate  of  four  per  cent,  per  annum  and  that  the  capital 
should  become  his  (Mr.  Chamberlain's)  in  the  event  of 
his  surviving  the  testator,  but  should  be  repaid  by 
Mr.  Chamberlain's  estate  should  the  testator  survive. 

In  August,  1881,  Mr.  Chamberlain  sent  the  testator 
£4  as  interest  on  the  loan,  which  the  testator  returned 
to  him.      Mr.  Chamberlain,   however,  continued  to 

Say  the  interest  regularly  to  the  date  of  .testator's 
eath.    The  testator  left  with  his  will  three  letters  of 
instruction,   which,  however,  were  unsigned.      Two 


(a.)  Reported  by  J.   Arthur  Price,  Esq., 
Barrister-  at-Law. 


of  them  were,  however,  filed,  but  not  admitted  to 
probate.  One  of  these  two  letters,  which  was  headed 
General  Instructions  for  the  Rev.  H.  Chamberlain, 
and  dated  the  10th  of  October,  1889,  contained  the 
following  sentence:  "The  hundred  pounds  I  lent 
you  does  not  form  part  of  the  money  left  you ;  it  is 
cancelled."  The  will  was  proved  by  both  the 
executors. 

On  the  28th  of  March,  1894,  the  plaintiff  took  out 
the  summons  to  determine,  inter  alia,  the  following 
question :  Whether  the  sum  of  £100  advanced  b  y 
testator  to  the  defendant  Chamberlain  formed  part  of 
the  testator's  residuary  estate  for  which  the  said  de- 
fendant was  accountable  ? 

Adelaide  Annie  Hyslop,  another  sister  of  the  testa- 
tor and  one  of  the  pecuniary  legatees,  was  also  a 
defendant  to  the  summons. 

Upjohn,  for  the  plaintiff. — Mr.  Chamberlain  must 
repay  the  money  to  the  estate.  The  document  pro- 
duced on  his  behalf  is  not  a  document  on  which  the 
court  should  act,  as  it  was  never  communicated  to 
him,  and,  being  unsigned,  is  inadmissible  as  evidence. 

Theobald,  for  the  defendant  Chamberlain. — The 
debt  is  cancelled  by  the  appointment  of  the  defendant 
as  an  executor.  The  paper  headed  General  Instruc- 
tions is  available  to  show  the  testator's  intention  as 
to  the  debt,  although  it  can  have  no  force  as  a 
will. 

He  cited  Strong  v.  Bird,  22  W.  R.  788,  L.  R.  18 
Eq.  315 ;  In  re  Applebee,  Leveson  v.  Beales,  40  W.  R. 
90,  [1891]  3  Ch.  422. 

Gore  Brown,  for  the  defendant  A.  A.  Hyslop. 

North,  J. — In  my  opinion  the  appointment  of 
the  defendant  Chamberlain  as  executor  is  not 
sufficient  to  cancel  the  debt.  This  case  is  distinguish- 
able from  Strong  v.  Bird  in  that  the  intention  of  the 
testator  to  cancel  the  debt  was  not  communicated  to 
the  executor.  If  there  had  been  a  separate  in- 
dependent communication  to  the  defendant  it  might 
have  sufficed.  As  things  stand,  however,  the  defend- 
ant has  no  equity.  The  document  on  which  ho 
relies  is  a  testamentary  document,  which,  however, 
is  not  properly  executed,  and  so  cannot  be  put  in  as 
evidence,  and  therefore  cannot  suffice  to  exonerate 
him  from  the  debt,  which  he  must  pay  to  the  estate. 

Solicitors,  Campbell,  Reeves,  &  Hooper ;  Cunliffes  & 
Davenport. 


West  Surrey  Waterworks  Co.  v.  Chertsey 
Union,  (a.) 

Waterworks — Sanitary  authority — Water  used  to  flush 
sewers — Supply  of  water — Local  government — Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  51,  52. 

A  rural  sanitary  authority  in  a  district,  in  which 
there  was  a  waterworks  company  duly  constituted,  con- 
structed sewerage  works,  and  obtained  water  from  other 
parties  than  the  waterworks  company  aforesaid  to  flush 
such  sewers  and  for  other  purposes  in  connection  with 
their  drainage  works.  The  waterworles  company  objected 
to  their  proceedings,  on  tlie  ground  that,  they  being  able 
and  wilhng  to  supply  the  water,  the  local  authority's  action 
constituted  an  infringement  of  their  rights  under  section 
52  of  the  Public  Health  Act,  1875. 

(a.)   Reported    by  J.    Arthur   Price,   Esq., 
Barrister-at-Law. 
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High  Coubt. 


West  Subbey  Waterworks  Co.  v.  Chertsey  Union. 


High  Coubt. 


Held,  that  the  proposed  works  were  not  an  infringe- 
ment of  the  waterworks  company* s  rights,  section  51  of 
the  Public  Health  Jet  relating  only  to  the  supply  of 
water  to  the  general  public,  and  not  interfering  with  the 
local  authority* s  rights  to  supply  itself  with  water  to  be 
used  for  its  own  purposes. 

This  was  an  action  to  restrain  the  defendants,  the 
Guardians  of  the  Chertsey  Union,  from  constructing 
waterworks  and  aqueducts,  from  making  or  main- 
taining tanks  and  reservoirs  for  supplying  water, 
from  erecting  pumping  machinery,  from  taking 
water  except  from  the  plaintiffs,  and  from  supplying 
water  within  the  limits  of  the  plaintiff's  water 
supply.  The  action  came  before  the  court  on  an 
agreed  statement  of  facts.  The  plaintiffs  were  a  duly 
incorporated  water  company  incorporated  under  a 
special  Act  passed  in  1869.  The  defendants  were  by 
virtue  of  the  Public  Health  Act  the  rural  sanitary 
authority  for  the  Chertsey  Union.  The  defendants 
were  engaged  in  constructing,  for  the  purpose  of  dis- 
posing of  the  sewage  of  the  parish  of  Weybridge  and 
the  drainage  district  of  Oatlands,  a  new  system  of 
sewerage,  and  were  also  providing  certain  automatic 
flushing  chambers  with  a  total  capacity  of  28,750 
gallons  for  the  purpose  of  keeping  the  sewers  clean, 
and  were  laying  down  three  miles  of  iron  water  pipes 
at  the  same  depth  as  their  sewers  to  convey  the  water 
to  their  flushing  chambers.  To  obtain  water  for  the 
purpose  of  flushing  their  chambers,  the  defendants 
had  entered  into  an  agreement  with  the  Thames 
Conservators,  and  it  had  been  arranged  they  should 
be  at  liberty  to  take  water  from  the  Thames.  It  was 
proposed  to  carry  the  sewage  along  sewers  from 
which  all  surface  waters  were  excluded  to  a  point 
near  the  Thames  where  it  could  be  disposed  of.  At 
this  spot  the  defendants  were  engaged  in  erecting  a 
pump  and  steam  engine,  and  constructing  a  well  for 
the  purpose  of  dealing  with  the  sewage. 

The  following  questions  were  submitted  to  the 
court: — 

(1)  Whether  the  works  (or  some  of  the  works) 
constructed  or  proposed  to  be  constructed  by  the 
defendants  were  waterworks  within  the  meaning  of 
the  Public  Health  Act,  1875  P 

(2)  Whether  the  proposed  dealing  with  the  water  by 
the  defendants  is  a  supply  of  water,  and  whether  the 
said  works  or  proposed  works  are  for  "  supplying  or 
used  for  supplying  water,"  in  contravention  of  the 
provisions  of  the  Public  Health  Aot,  1875  ? 

(3)  Whether  the  defendants  have  the  right  to  take, 
pump  up,  store,  and  distribute,  by  way  of  pipes  or 
otherwise,  such  water  as  they  may  require  for  their 
own  use  for  the  purposes  of  their  condensing  engines 
and  for  flushing  their  sewers  in  the  parish  and  district 
aforesaid? 

Cvzens-Hardy,  Q.C.,  and  Mulligan,  for  the  plain- 
tiffs.— The  proposed  works  are  an  infringement  of  the 
plaintiffs'  rights  under  section  52  of  the  Public  Health 
Act,  1875.  That  section  makes  it  unlawful  for  a 
sanitary  authority  to  construct  waterworks  if  there  is 
in  its  district  a  waterworks  company  having  power  to 
supply  the  district  with  water  able  and  willing  to 
supply  water  proper  and  sufficient  for  all  reasonable 
purposes  for  which  it  is  required  by  the  local 
authority. 

They  also  referred  to  section  55. 

Swinfen  Eady,  Q.C.,  and  Gore  Browne,  for  the  de- 
fendants.— The  proposed  works  are  not  waterworks 
within  the  meaning  of  section  52  of  the  Public  Health 
Act  The  defendants  are  not  undertaking  in  any  way 
to  supply  the  district  with  water,  but  are  simply 
using  it  to  clean  their  sewers.  This  is  not  a  "  dealing 
with  water  "  contemplated  by  the  Acts.    The  defend- 


ants can  obtain  water  more  cheaply  in  this  way  than 
by  going  to  the  plaintiffs. 

North,  J. —The  plaintiffs'  case  rests  on  this:  that 
these  are  waterworks  and  that  they  have  a  monopoly 
— that  is  to  say,  that  the  waterworks  which  the 
sanitary  board  have  established  are  waterworks 
within  the  meaning  of  the  Act,  which,  therefore,  the 
board  had  no  right  to  erect  without  first  giving  the 
option  to  the  plaintiffs  of  supplying  the  water  that  is 
required,  which  the  plaintiffs  are  ready  and  willing  to 
do.  The  answer  to  that  is,  that  the  defendants  do 
require  water,  but  they  do  not  require  the  filtered 
article  which  the  plaintiffs  produce  to  sell.  It  is  their 
duty  to  obtain  water  in  the  cheapest  way  they  can,  for 
the  purpose  of  saving  the  rates  imposed  upon  the 
ratepayers.  The  best  thing  they  can  do  for  this  pur- 
pose is  to  take  the  water  out  of  the  Thames,  and  they 
have  obtained  leave  to  take  it,  and  they  can  do  it  very 
much  more  cheaply  than  if  they  had  to  pay  the  water- 
works company,  who  have  only  one  set  of  mains  for 
supplying  water  and  who  are  bound  to  supply  pure, 
wholesome  drinking  water  in  those  mains,  and  who 
therefore,  cannot  possibly  afford  to  let  the  defendants 
have  it  at  the  same  price  at  which  the  defendants  can 
take  it  for  themselves  in  this  way. 

I  come  to  that  conclusion  for  this  reason :  that  if 
the  defendants  could  get  water  supply  more  oheaply 
than  in  the  way  the  plaintiffs  propose,  I  think  it  would 
be  their  duty  to  do  so  for  the  sake  of  the  rate- 
payers. It  is  obvious  that  the  expense  they  are 
incurring  is  because  they  see  their  way  to  saving 
money  to  the  ratepayers  by  adopting  the  course 
which  they  are  adopting.  The  only  question  is 
whether  they  are  infringing  the  rights  of  the  plain- 
tiffs as  to  waterworks  under  the  Public  Health 
Aot.  It  is  admitted  that  the  Waterworks  Clauses 
Act  and  the  special  Act  do  not  in  any  way  prevent 
the  defendants  from  doing  what  they  are  now  doing. 
The  case  is  put  upon  the  provisions  of  the  Public 
Health  Act,  1875,  only,  at  which  we  must  now  look. 
The  Act  is  divided  into  parts,  and  at  part  3  we  have 
a  division  under  the  head  of  "  sanitary  provisions." 
First  of  all  we  come  to  the  provision  relating  to 
sewerage  and  drainage,  which  is  sub-divided  again 
into  regulations  upon  these  points — sewage  works 
within  the  district,  sewage  works  without  the  district, 
and  so  on.  The  sections  as  to  sewerage  and  drainage 
extend  down  to  the  34th  section.  Then  under  a 
different  heading  they  put  "privies,  waterclosets," 
fee.  Then  "scavenging  and  oleansing,''  and  so  on. 
The  topic  of  the  51st  section  is  "  water  supply,"  the 
1st  sub-section  being  "  Powers  of  local  authority  in 
relation  to  water  supply."  What  is  "  supply  "  ? 
"  Supply  "  I  understand  to  mean  the  passiug  of  water 
from  persons  who  have  it  to  persons  who  want  it.  I 
do  not  see  how  it  could  be  said  that  supply  of  water 
means  supplying  "  yourself"  in  the  natural  meaning 
of  the  words,  especially  when  we  come  to  look  at  the 
particular  words  used  in  this  51st  section,  which  I 
am  now  going  to  read : — "  Any  urban  authority  may 
provide  their  district,  or  any  part  thereof,  and  any 
rural  authority  may  provide  their  district  or  any  con- 
tributory place  therein  "  ;  that  is,  referring  to  other 
provisions  of  the  Act,  "  or  any  part  of  such  contribu- 
tory place,  with  a  supply  of  water  proper  and 
sufficient  for  public  and  private  purposes,  and  for 
those  purposes,  or  any  of  them,  may  (1)  construct 
and  maintain  waterworks,  dig  wells,  and  do  any 
other  necessary  acts ;  and  (2)  take  on  lease  or 
hire  any  waterworks,  and  (with  the  sanction 
of  the  Local  Government  Board)  purchase  any 
waterworks,  or  any  water  or  right  to  take  or 
convey  water,  either  within  or  without  their 
district,  and  any  rights,  powers,  and  privileges  of  any 
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Vestry  of  the  Parish  of  St.  Martin-ix-the- Fields  v.  Bird. 


High  Coubt. 


water  company ;  and  (3)  contract  with  any  person  for 
a  supply  of  water." 

Then  comes  the  52nd  section:  —  " Before  com- 
mencing to  construct  waterworks" — that  means 
under  the  previous  section,  and  the  question  is 
whether  what  is  being  done  is  the  construction  of 
waterworks  under  that  previous  section.  In  my 
opinion  it  is  not — they  are  not  providing  their  dis- 
trict, or  any  contributory  place  therein,  or  any  part 
of  such  contributory  place  with  a  supply  of  water 
proper  and  sufficient  for  public  and  private  purposes ; 
they  are  only  obtaining  water  and  putting  into 
their  own  sewers,  which  are  their  own  property,  the 
water  that  is  necessary  for  the  purpose  of  flushing 
those  sewers,  and  which  is  never  intended  to  go  out  of 
those  sewers  at  all.  It  is  not  supplied  to  anybody, 
but  it  is  to  be  contained  in  those  sewers  until  the 
contents  of  the  sewers  are  discharged  where  the 
matter  discharged  is  chemically  dealt  with.  There- 
fore, so  far  from  supplying  the  water  to  the  district 
or  contributory  place  they  are  getting  the  water 
themselves  for  their  own  purposes,  and  using  it  for 
their  own  purposes  only.  No  doubt  persons  who  use 
the  sewers  have  the  benefit  of  having  the  sewers 
purified  and  kept  clean  in  this  sort  of  way,  but  that 
is  alL  Now  the  52nd  section  says :  '•  Before  com- 
mencing to  construct  waterworks  within  the  limits  of 
supply  of  any  water  company  empowered  by  Act  of 
Parliament  or  any  order  confirmed  by  Parliament 
to  supply  water,  the  local  authority  shall  give 
written  notice  to  every  water  company  within  whose 
limits  of  supply  the  local  authority  are  desirous 
of  supplying  water,  stating  the  purpose  for  which 
and  (as  far  as  may  be  practicable)  the  extent  to 
which  water  is  required  Dy  the  local  authority." 
These  words  seem  to  me  to  be  very  important, 
because  they  show  exactly  what  this  is  intended  to 
effect.  The  sanitary  authority  may  provide  water- 
works to  supply  water  to  its  district.  If  they  are  lucky 
enough  to  have  a  pure  well  with  a  sufficient  quantity 
of  water  in  it  they  have  nothing  to  do  but  to 
distribute  it,  otherwise  they  may  have  to  take  steps  to 
procure  it  from  a  distance ;  but  there  may  be  another 
company  already  supplying  that  district,  and  they  are 
not  to  be  interfered  with  by  a  public  board  under  the 
Act  setting  up  rival  works  without  having  the  chance 
of  furnishing  the  supply  themselves,  and  if  they  can 
supply  what  is  required  they  are  to  have  the  option  of 
doing  so,  and  waterworks  are  not  to  be  constructed  to 
interfere  with  the  supply  of  water  by  them.  This 
and  what  follows  shows  clearly  that  what  is  con- 
templated is  a  local  authority  proceeding  to  supply 
water  in  the  way  in  which  the  water  company  was  in 
the  habit  of  supplying  it,  and  they  are  not  to  poach 
upon  the  preserves  of  the  water  company  if  the  water 
company  can  do  it.  Then,  to  proceed  with  the  52nd 
section :  "It  shall  not  be  lawful  for  the  local  authority 
to  construct  any  waterworks  within  such  limits  if  and 
so  long  as  any  such  company  are  able  and  willing  to 
supply  water  proper  and  sufficient  for  all  reasonable 
purposes  for  which  it  is  required  by  the  local 
authority."  Then  there  is  a  provision  as  to  settle- 
ment of  any  difference  as  tc  price  to  be  charged  by 
the  local  authority. 

Still,  the  question  remains  as  to  what  exactly 
construction  of  waterworks  is,  and  as  I  read  these 
sections  they  are  waterworks  for  the  supply  of 
water,  meaning  to  the  persons  who  require  the  supply 
of  water  in  the  district,  and  not  meaning  to  refer  to 
what  is  merely  taking  water  for  the  purposes  of  the 
body  itself  for  its  own  purposes  as  distinguished  from 
supplying  it  to  other  persons.  It  is  not  disputed  that 
under  the  Act  anybody  may  dig  a  well  on  his  own 
land  and  there  pump  water  for  his  own  purposes,  and 
it  is  not  really  disputed  that  this  sanitary  board  may, 


if  they  please,  dig  a  well  in  the  garden  of  the  work- 
house and  pump  water  from  that  for  the  supply  of 
the  workhouse.  I  do  not  see  why,  if  they  do  that, 
they  should  not  use  it  also  for  the  purpose  of  watering 
their  roads.  How  it  can  be  said  that  taking  it  from 
the  Thames  for  their  own  purposes  is  supplying  water 
in  the  sense  in  which  that  phrase  is  used  in  the  Act 
I  do  not  understand.  If  one  looks  at  the  interpre- 
tation clause  or  at  the  subsequent  sections  under  the 
head  of  water  supply  following  upon  the  51st  and 
52nd  sections,  I  think  it  is  clear  that  what  I  have 
stated  is  the  meaning  of  the  supply  of  water  to  which 
these  sections  relate.  Then  section  54  says :  "  Where 
a  local  authority  supply  water  within  their  district, 
they  shall  have  the  same  powers  and  be  subject  to  the 
same  restrictions  for  carrying  water  mains  within  and 
without  their  district  as  they  have  and  are  subject 
to  for  carrying  sewers  within  or  without  their  dis- 
trict respectively  by  the  law  for  the  time  being  in 
force." 

That  is  to  say,  they  may  enter  upon  land  and  so  on. 
Then  the  55th  section  is  an  important  one :  "  A  local 
authority  sha'l  provide  and  keep  in  any  waterworks 
constructed  or  purchased  by  them  a  supply  of  pure  and 
wholesome  water."  And  it  is  contended  that  under 
that  the  water  to  be  used  for  cleansing  the  sewers 
must  necessarily  be  of  the  same  high  class  and 
quality  as  is  required  to  be  supplied  to  householders 
for  the  purpose  of  domestic  consumption,  and  I  think 
it  would  be  absurd  to  suppose  that  it  was  necessary 
for  the  defendants  here  not  to  use  for  the  purposes 
of  their  works  any  water  except  pure  aud  wholesome 
water,  because  that  is  what  it  comes  to.  Supposing 
that  the  plaintiffs  could  not  supply  the  quantity,  and 
therefore  the  defendants  were  authorized  to  make 
these  works,  then  they  are  bound  by  the  55th  section 
to  keep  up  and  supply  pure  and  wholesome  water. 
That  must  mean  water  not  such  only  as  is  required 
for  sewers,  but  for  the  purpose  of  supplying  the  dis- 
trict. It  seems  to  me  to  be  carrying  matters  to  an 
absurd  conclusion.  I  do  not  intend  to  go  through 
them,  but  the  subsequent  sections  56  and  so  on  down 
to  the  67  th  all  contain  various  phrases  showing  what 
is  meaut  by  the  phrase  "  supplying  water,"  that  it  is 
supplying  water  to  the  general  public  in  the  whole 
district  or  part  of  the  district  to  which  it  is  supplied 
— to  everyone  who  takes  it — and  it  has  no  reference  to 
such  a  case  as  the  present. 

In  the  present  case  I  am  of  opinion  that  there  is 
nothing  in  the  Act  which  prevents  the  defendants 
from  doing  what  they  have  done  or  are  proposing 
to  do,  and  I  dismiss  the  action  with  costs. 

Solicitors,  Batten,  Profitt,  <k  Scott ;  Trinder  & 
Capron,  for  Paine  dc  Brettell,  Chertsey. 


(Mathew  and  Kennedy,  JJ.)  j        Aa«u«t  7,  1894. 

The  Vestry  or  the  Parish  of  St.  Martht-ix- 
the-Fields  v.  Bird,  (a.) 

Local  government — Drainage — Lowther  Arcade  —  Row 
of  houses  with  common  roof — "  One  building9* — 
•' Premises  within  the  same  curtilage** — "  Drain  " — 
"Sewer" — Liability  for  repairs — Metropolis  Local 
Management  Ad,  1854-5  (18  &  19  Vict,  c  120),  «. 
68,  69,  250. 

The  drainage  of  the  Lowther  Arcade  (a  passage  with  a 
gate  at  each  end,  arched  over  by  a  common  roof  and  con- 
taining a  range  of  twenty-Jive  houses  and  shops)  is  re- 

(a.)  Reported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 
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moved  by  a  construction  running  down  the  centre  of  the 
arcade,  which  receives  the  draining  of  each  house  and 
shop. 

Held,  that  the  construction  was  not  a  "  drain  "  ;  that 
the  Arcade  was  not  "one  building  "  or  "premises  within 
the  same  curtilage "  ;  and  that  the  construction  was  a 
44  sewer,"  for  the  repair  of  which  the  local  authority  and 
not  the  owner  was  liable  under  the  Metropolis  Local 
Management  Act,  1854-5  (18  cfe  19  Vict.  c.  120),  ss.  68, 
69,  and  250. 

Special  case. 

The  plaintiffs,  the  Vestry  of  the  Parish  of  St. 
Martin-in-the-Fields,  claimed  a  declaration  that  the 
defendant,  the  owner  of  the  Lowther  Arcade,  was 
liable  to  execute  certain  works  for  the  abating  of  a 
nuisance  in  connection  with  the  drainage  of  the 
Arcade. 

The  Arcade  is  a  passage  arched  oyer  by  a  common 
roof,  with  a  range  of  houses  and  shops,  which  are 
approached  by  the  passage.  The  passage  is  used  in 
common  by  the  occupiers  of  the  houses  and  shops,  and 
is  essential  to  the  enjoyment  of  such  houses  and  shops. 
There  are  gates  at  each  end  of  the  passage,  enabling 
it  to  be  closed. 

The  drainage  of  the  Arcade  is  carried  away  by  a 
construction  of  brickwork,  which  runs  down  the 
centre  of  the  premises  and  receives  in  its  course 
the  drainage  of  each  house  or  shop.  The  plaintiffs 
(the  vestry)  alleged  that  certain  repairs  in  the 
drainage  arrangements  were  necessary,  and  called 
upon  the  defendant  (the  owner)  to  carry  them  out, 
on  the  ground  that  either  the  Arcade  was  "  one 
bonding,"  and  the  drainage  arrangement  a  drain 
44  for  the  drainage  of  one  building  only,"  or  that  the 
Arcade  consisted  of  "  premises  within  the  same  cur- 
tilage," and  that  the  drainage  arrangement  was 
4 'made  merely  for  the  purpose  of  communicating  with 
a  cesspool  or  other  like  receptacle." 

By  the  Metropolis  Local  Management  Act,  1854-5 
(18  &  19  Vict.  c.  120),  s.  68,  sewers  (except  main 
sewers)  are  vested  in  vestries  and  district  boards, 
and  by  section  69  vestries  and  district  boards  are 
liable  to  repair,  &c,  all  sewers  vested  in  them. 

By  section  250:  "The  word  'drain*  shall  mean 
and  include  any  drain  of  and  used  for  the  drainage 
of  one  building  only,  or  premises  within  the  same 
curtilage,  and  made  merely  for  the  purpose  of  com- 
municating with  a  cesspool  or  other  like  receptacle 
for  drainage,  or  with  a  sewer  into  which  the  drainage 
of  two  or  more  buildings  or  premises  occupied  by 
different  persons  is  conveyed  .  .  .  and  the  word 
4  sewer '  shall  mean  and  include  sewers  and  drains  of 
every  description  except  drains  to  which  the  word 
1  drain,'  interpreted  as  aforesaid,  applies." 

Beavan,  for  the  vestry  (plaintiffs!. — It  is  necessary 
to  show  that  the  Arcade  is  "  one  Duilding  only  "  or 
44  premises  within  the  same  curtilage."  It  is  sub- 
mitted that  the  Arcade  is  both,  and  that  the  con- 
struction is  a  ••  drain."  It  is  "  one  building,"  in  the 
same  way  as  is  a  college,  the  Crystal  Palace,  or  a 
railway  station.  The  distinction  drawn  in  sections 
68  and  69  of  the  Act  is  that  a  <(  drain  "  is  an  arrange- 
ment for  one  building  or  premises  within  the  same 
curtilage,  while  a  "  sewer  is  an  arrangement  for 
two  or  more  buildings.  If  not  "  one  building,"  the 
arcade  is  4<  premises  within  the  same  curtilage "  : 
Turner,  L.J.,  in  Lethbridge  v.  Lethbridge,  10  W.  R. 
449,  4  De  G.  F.  &  J.  35,  at  p.  40;  Sheppard's 
Touchstone,  p.  94 ;  Giffard,  V.C.,  in  Marson  v. 
London,  Chatham,  and  Dover  Railway  Co,,  L.  R.  6 
Eq.  101,  17  W.  R.  Ch.  Dig.  149 ;  and  Romilly,  M.R., 
in  Read  v.  Read,  15  W.  R.  165.  All  these  shops  and 
houses  belong  to  one  owner,  and  stand  on  his  private 
ground.     They  are  separated    from  the  street  by 


gates.    The  owner  must,  therefore,  make  the  neces- 
sary repairs. 

Macmorran,  for  the  owner  (defendant).  —  The 
drainage  arrangements  of  the  Arcade  are  vested  in  the 
local  authority,  and  the  plaiutiffs  are  liable  to  repair 
under  sections  68  and  69  of  the  Act.  Each  of  the 
houses  and  shops  has  a  curtilage  of  its  own.  The 
fact  of  there  being  a  common  passage  only  makes  the 
case  similar  to  a  private  street.  The  premises  are 
distinct,  separately  occupied  and  rated,  and  separately 
drained. 

He  cited  Travis  v.  Uttley,  42  W.  R.  461  [1894] 
1  Q.  B.  233;  Ferrand  v.  Hallos  Land  and  Building 
Co.,  41  W.  R.  580  [1893]  2  Q.  B.  135. 

Beavan  replied. 

Mathew,  J. — I  think  that  this  drainage  construc- 
tion is  vested  in  the  local  authority  under  the 
Metropolitan  Local  Management  Act,  1854-5,  and 
that  the  owner  of  the  Lowther  Arcade  cannot  be 
called  upon  to  repair. 

The  Act  declares,  in  section  250,  that  what  is  not  a 
"  drain  "  is  a  *4  sewer."  This  is  not  a  4t  drain  "  under 
the  Act  unless  it  is  4I  used  for  the  drainage  of  one 
building  only  or  premises  within  the  same  curtilage, 
and  made  merely  for  the  purpose  of  communicating 
with  a  cesspool  or  other  like  receptacle  for  drainage, 
or  with  a  sewer  into  which  the  drainage  of  two  or 
more  buildings  or  premises  occupied  Dy  different 
persons  is  conveyed."  It  is  admitted  here  that  there 
has  been  no  order  of  a  vestry  or  district  board,  and 
the  latter  part  of  section  250  does  not  apply  to  this 


Is  this  a  <( drain"  within  the  meaning  of  that 
section  P  I  cannot  bring  myself  to  think  that  the 
Arcade  is  anything  but  a  row  of  shops  occupied  in  a 
particular  way  to  insure  privacy.  The  mere  fact  of 
the  existence  of  gates  does  not  prevent  a  separate 
tenancy.  Does  it  cease  to  be  a  row  of  shops  because 
they  are  situated  in  a  passage  ?  I  cannot  see  why  it 
should.  Nor  does  the  shelter  of  one  roof  make  the 
Arcade  "one  building."  Then,  is  it  (4 premises 
within  the  same  curtilage "  ?  I  think  not.  Each 
shop  stands  by  itself,  and  has  its  own  curtilage.  It 
would  be  extravagant  and  extraordinary  to  hold  that 
there  is  one  curtilage  because  there  are  gates  at  each 
end  of  the  passage.  The  lessee  of  the  Arcade  is 
exempt  from  liability,  and  the  duty  of  repairing  falls 
on  the  vestry. 

Kennedy,  J.,  conourred. 

Vestry  held  to  be  liable. 

Solicitor  for  the  plaintiffs,  Fladgates. 

Solicitors  for  the  defendant,  Shepheards  &  Bird. 


) 


July  27  ;  Aug.  6,  1894. 


Q.  B.  Div. 

(Mathew  and       > 
Kennedy,  JJ.)     ) 

In  re  An  Abbitration  between  the  London 

AND  NORTH-WESTERN  RAILWAY  Co.  AND  LORD 

Gerard,  (a.) 

Railway  company — Railways  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  20),  ss.  77 -85— Compensation- 
Coal  mines  lying  under  or  near  projected  railway — 
Purcltase  by  the  company  of  other  strata  besides  the 
surface  soil. 
The  provisions  of  sections  77-85  of  the  Railways 


(a.)  Reported  by  T.  H.  Walker,  Esq.,  Barrister- 
at-Law. 


Id 
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Clauses  Consolidation  Act,  1845,  are  not  restricted  to 
the  case  of  a  company  purchasing  the  surface  soil  only  ; 
and  where  a  company  includes  in  its  notice  to  treat  all 
sand,  stone,  clay,  and  gravel  within  and  under  the 
lands  required,  the  coal  owner  cannot  obtain  compensa- 
tion in  respect  of  his  mines  in  the  arbitration  under  the 
notice  to  treat,  but  must  give  the  notice  and  take  the  steps 
prescribed  by  section  78  of  the  Act  of  1845. 

This  was  a  rule  nisi  obtained  at  the  instance  of  the 
London  and  North- Western  Railway  Co.,  calling 
upon  Lord  Gerard  to  show  cause  why  a  submission 
to  arbitration  should  not  be  revoked  on  the  ground 
that  the  arbitrator  had  wrongly  admitted  certain 
evidence. 

The  company  had  given  Lord  Gerard  notices  to 
treat  in  reference  to  certain  lands  of  whioh  he  was 
the  owner,  and  to  the  stone,  sand,  clay,  and  gravel 
within  and  below  them.  Several  seams  of  coal  of 
great  value  ran  through  the  land,  and  in  the  arbitra- 
tion under  the  notice  to  treat  Lord  Gerard  sought  to 
obtain  compensation  for  the  interference  with  his  power 
of  working  his  mines  and  for  the  severance  of  them 
which  the  railway  works  would  bring  about.  The 
arbitrator  admitted  evidence  on  these  heads,  and  the 
present  proceedings  were  brought  to  test  at  the  earliest 
moment  and  in  the  simplest  manner  the  admissibility 
of  suoh  evidence,  it  being  contended  that  such  com- 
pensation could  not  be  recovered  in  this  arbitration, 
but  must  be  sought  under  the  provisions  of  the  sec- 
tions (77-85)  of  the  Railways  Clauses  Consolidation 
Act,  1845,  which  specially  deal  with  the  question  of 
mines  adjacent  or  subjacent  to  a  railway. 

SirR.  Webster,  Q.C.,  Moulton,  Q.C.,  and  Pollard,  on 
behalf  of  Lord  Gerard,  showed  cause. 

Sir  H.  James,  Q.C.,  Green,  Q.C.,  and  Page,  appeared 
for  the  railway  oompany. 

The  following  oases  were  referred  to  in  the  course 
of  the  argument : — Elliot  v.  North-Eastern  Railway 
Co.,  11  W.  R.  604,  10  H.  L.  333  ;  London  and  North- 
Western  Railway  Co.  v.  Evans,  41  W.  R.  149,  [1893]  1 
Ch.  16 ;  Erringion  v.  Metropolitan  District  Railway  Co., 
30  W.  R.  663, 19  Ch.  D.  559 ;  Ruabon  Brick  and  Terra 
Cotta  Co.  v.  Great  Western  Railway  Co.,  41  W.  R. 
418,  [1893]  1  Ch.  427;  Great  Western  Railway  Co.  v. 
Bennett,  15  W.  R.  647,  L.  R.  2  H.  L.  27  ;  H oil  i day  v. 
Mayor,  <fcc,  of  Wakefield,  40  W.  R.  129,  [1891] 
A.C.  81 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (Mathew  and  Ken- 
nedy, JJ.)  was  delivered  by 

Kennedy,  J. — In  this  case  the  application  is  in 
form  to  revoke  a  submission  to  arbitration.  In  reality 
it  is  made  for  the  purpose  of  obtaining  a  decision 
from  the  court  as  to  the  validity  of  certain  heads  of 
claim  which  one  of  the  parties  to  the  arbitration  has 
put  forward,  and  whioh  the  other  party  asserts  to  be 
improper.  In  order  that  the  point  may  be  raised 
before  us,  the  claimant  has  adduced,  as  early  as 
possible  in  the  arbitration  proceedings,  and  the 
learned  arbitrator  has  received,  certain  evidence, 
which  is  admissible  only  if  the  disputed  heads  of 
claim  are  proper ;  and  thereupon  the  question  of  law 
which  the  parties  desire  to  have  authoritatively  de- 
cided before  further  expense  is  inourred  in  the 
arbitration  has  been  raised  in  its  simplest  and  most 
convenient  form  by  the  application  which  is  now 
before  us. 

The  material  facts  are  these :  Lord  Gerard  is  the 
tenant  for  life  of  certain  lands  having  subjacent 
mines  near  Wigan,  through  which  passes  the  line  of 
the  London  and  North-Western  Railway  Co.  In 
reference  to  a  portion  of  these  lands  the  railway 


company  gave  a  notice  to  treat  on  the  3rd  of  Jane, 
1889 ;  and  in  reference  to  another  portion  of  them, 
the  railway  company  gave  a  notice  to  treat  on  the 
23rd  of  July,  1891.  The  agreement  of  reference, 
reciting  these  notices,  bears  date  May  7,  1894.  The 
only  material  point  in  regard  to  these  notices — and 
indeed  it  is  this  point  that  gives  rise  to  the  present 
dispute  between  the  parties — is  that  in  each  notice 
the  railway  company  states  that  it  requires  to  pur- 
chase and  take,  not  merely  the  lands  set  out  in  the 
schedule  to  the  notice,  but  also  "the  stone,  sand, 
clay,  and  gravel  within  and  under  the  same."  In 
substance,  that  is  to  say,  the  railway  company 
requires  to  purchase  and  take  the  surface  lands,  and 
also  all  the  strata  underneath  the  lands,  with  the  one 
important  exception  of  the  coal,  several  seams  of 
which  run  under  parts  of  the  lands  in  question,  and 
are  there  as  yet  unworked. 

Lord  Gerard  claims,  and  he  has  tendered  evidence  to 
the  learned  arbitrator  in  support  of  this  claim,  that  he 
is  entitled  to  receive  present  compensation  in  conse- 
quence of  being  bound  in  law  to  leave  unworked  large 
quantities  of  coal,  both  subjacent  and  adjacent  to  the 
land  (including  in  the  term  "  land  "  those  minerals 
which  are  specified  in  the  notices  to  treat),  in  order 
to  afford  the  necessary  vertical  and  lateral  support  to 
suoh  lands  and  minerals,  and  also  in  consequence  of  it 
being  impossible  to  work  the  coal  (as  he  alleges) 
without  taking  away  part  of  the  land  and  minerals 
actually  sold.  He  also  claims  present  compensation, 
on  the  ground  that,  in  consequence  of  the  railway 
company  taking  the  minerals  specified  in  the  notice 
to  treat,  he  will  have  (as  he  alleges)  no  power  or 
right  to  remove  or  pass  through  such  minerals,  and 
will  thus  be  prevented  from  working  certain  of  the 
coal  belonging  to  him,  either  at  all,  or  at  the  same 
cost  as  that  at  whioh  he  might  otherwise  have  worked 
it. 

The  evidence  objected  to  by  the  railway  company 
and  admitted  by  the  learned  arbitrator  is  evidence  in 
support  of  these  claims  of  Lord  Gerard.  From  a 
pecuniary  point  of  view,  as  the  claims  under  these 
heads  amount  to  upwards  of  £180,000,  the  matter  is 
one  of  great  importance.  If  Lord  Gerard's  conten- 
tion is  well  founded,  the  effect  of  the  notice  to  treat  is 
to  make  the  railway  company  pay  at  present  not  only 
the  price  of  the  lands  and  the  clay,  sand,  stone,  and 
jrravel  specified  in  the  notices,  but  also  compensation 
in  respect  of  all  the  subjacent  coal,  and,  further,  of  the 
adjacent  coal  to  the  extent  of  the  buttresses  required 
to  support  the  minerals  included  in  the  notices, 
besides  additional  compensation  for  severance  by 
reason  of  the  property  taken  by  the  railway  company 
preventing  the  coal  on  the  one  side  of  the  line  from 
being  worked  from  pits  on  the  other  side,  and  so 
necessitating  the  sinking  of  pits  on  both  sides  of  the 
line. 

The  argument  put  forward  by  Lord  Gerard's 
counsel  is  this : — "  The  railway  company  is  not  merely 
taking  '  lands ' ;  if  it  was,"  say  they,  "  we  conceive 
that  these  claims  could  not  be  put  forward  now,  or  in 
this  arbitration.  The  matter  would  be  one  which 
could  be  dealt  with  only  when  the  owner  of  the  coal 
seeks  to  win  his  coal  under  and  near  the  railway,  and 
it  would  then  be  dealt  with  under  the  provisions  '  in 
respect  to  mines  lying  under  or  near  the  railway' 
which  are  contained  in  the  77th  and  following  sections 
of  the  Railways  Clauses  Act,  1845.  But  in  this  case 
the  railway  company  is  taking,  besides  'lands,'  the 
stone,  sand,  clay,  and  gravel  within  and  under  the 
lands;  all  the  strata,  in  effect,  under  the  surface, 
except  the  coal.  The  effect  of  this  is  that,  as  regards 
the  subjacent  coal,  the  owner  of  the  coal  cannot  get 
any  of  it.  It  is  so  interposed  between  the  strata 
|  which  the  railway  company  has  bought  from  us  that 
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he  cannot  win  it  without  removing  and  taking  away 
portions  of  those  strata,  and  he  cannot  lawfully 
remove  and  take  away  that  which  is  not  his,  but  the 
company's  property.  To  do  so  would  be  a  wrongful 
act.  In  the  next  place,  apart  from  any  question  as  to 
letting  down  the  surface  of  the  lands,  the  owner 
cannot  get  his  coal  without  letting  down  the  strata 
which  the  railway  company  has  bought  from  him. 
With  the  grant  to  the  company  of  the  stone,  sand,  clay, 
and  gravel,  there  has  passed  to  the  company  the  right 
to  have  these  strata  supported.  Therefore  the  coal- 
owner  cannot  lawfully  get  the  coal,  either  subjacent 
or  adjacent,  by  which  they  are  supported.  Lastly,  by 
reason  of  the  purchase  of  the  specified  minerals,  as 
well  as  the  lands,  the  coal-owner  cannot  work  the  coal 
on  one  side  of  the  railway,  as  he  might  otherwise  have 
done,  from  the  other  side  without  committing  a 
trespass.  Therefore  he  must  sink  pits  on  both  sides. 
For  all  these  losses  he  is  entitled  to  be  compensated 
immediately." 

It  appears  to  us  that  these  contentions  are  not  well 
founded  in  law.  In  our  judgment,  the  provisions  of 
the  77th  and  following  sections  of  the  Bailways 
Clauses  Act,  1845,  apply  not  merely  where  no  mines 
and  minerals  are  taken  by  the  railway  company  with 
the  lands,  but  in  every  case  in  which  any  mine  or 
mineral  is  not  taken  with  the  lands. 

The  77th  section  enacts  that,  unless  they  are 
expressly  included,  subjacent  mines  of  coal,  iron- 
stone, slate,  or  other  minerals,  are  not  included  in  a 
purchase  of  "  lands."  The  78th  section  enacts  that 
if  the  person  entitled  to  any  mines  or  minerals  under 
or  near  the  railway  or  the  railway  works  wishes  to 
work  them  he  must  give  the  railway  company  a 
certain  notice  of  his  intention,  and  if  the  railway 
coupany  deem  it  needful  for  the  safety  of  their 
works  to  prevent  such  getting  of  the  mines  or 
minerals,  the  railway  company  may  prevent  the  owner 
from  getting  them,  paying  him  compensation  for  such 
prevention.  If  the  railway  company  is  not  willing  to 
entertain  the  question  of  compensation,  then  under 
the  79th  section  it  is  lawful  for  the  mineowner  to 
work  "  the  said  mines  or  any  part  thereof  for  which 
the  company  shall  not  have  agreed  to  pay  compensa- 
tion, so  that  the  same  be  done  in  a  manner  proper  and 
necessary  for  the  beneficial  working  thereof,  and 
according  to  the  usual  manner  of  working  such 
mines  in  the  district  where  the  same  shall  be  situate." 

The  80th,  81st,  and  82nd  sections,  as  to  the  effect 
of  which  there  is  an  instructive  passage  in  the 
judgment  of  Pearson,  J.,  in  Midland  Railway  Co. 
v.  Miles,  34  W.  R.  136,  30  Ch.  D.,  at  pp.  639, 
640,  641,  deal  with  the  case  of  severance  by  reason 
of  the  railway  company  having,  for  the  safety  of 
their  works,  prevented  the  working  of  mines  under 
their  railway  by  purchasing  them,  and  so  severed 
mines  on  the  one  side  of  their  railway  from  mines 
on  the  other  side.  In  such  a  case  the  owner  of 
the  severed  mines  may  make  all  necessary  mining 
communications  through  the  barrier  which  the  rail- 
way company's  action  has  created,  but  not  over  the 
railway  or  railway  works,  or  so  as  to  injure  them  or 
impede  the  passage  thereon.  The  railway  company, 
on  its  part,  is  bound  to  compensate  the  mineowner 
for  additional  cost  and  loss  -thrown  upon  him  in  the 
getting  of  his  minerals  and  for  all  coal  which  he  is 
altogether  prevented  from  getting  by  the  making 
and  maintenance  of  the  railway  and  railway  works. 
The  railway  company  is  further  bound  to  compensate 
any  third  party  who  is  the  owner  of  surface-land 
injuriously  affected  by  the  mineowner's  making  the 
mining  communications  for  loss  or  damage  caused  to 
such  third  party  thereby. 

Sections  83,  84,  and  85  contain  provisions  for 
securing  to  the  railway  company  means  to  detect  and 


prevent    any    improper    working   of    mines    which 
threatens  the  safety  of  their  works. 

We  see  nothing  in  these  sections  to  render  their 
provisions  inapplicable  to  a  case  in  which  the  railway 
company  has,  as  in  the  present  case,  purchased  with 
the  "  lands  "  certain  specified  subjacent  minerals,  but 
has  left  the  others  to  the  owner;  nothing  which 
confines  their  provisions  for  the  adjustment  of  the 
relations  between  the  railway  oompany  and  the  owner 
of  subjacent  minerals  to  the  purchase  of  "  lar.ds  " 
only.  We  fail  to  find  any  ground  for  the  distinction, 
contended  for  by  Lord  Gerard's  counsel,  between 
letting  down  surface  soil  and  letting  down  minerals 
bought  by  the  company  with  the  soil,  or  for  the  argu- 
ment that  Lord  Gerard  would  be  a  wrongdoer  if  in 
properly  working  his  works  he  interfered,  by  removal 
or  otherwise,  with  the  clay  or  sand  which  the 
company  has  bought  under  the  surface,  when  he 
would  not  be  a  wrongdoer  if  he  interfered  with  the 
soil  on  the  susface. 

The  railway  company  can  legally  acquire  either 
surface  or  minerals  for  the  purpose  of  their  under- 
taking and  for  that  purpose  only,  and  the  scheme  of 
these  statutory  provisions  appears  to  us  clearly  to  be 
that  the  owner  of  any  subjacent  mineral,  not  pur- 
chased by  the  company,  may  lawfully  get  his  mineral 
by  proper  working,  whatever  else  the  company  may 
have  bought,  subject  only  to  the  due  protection  of  the 
works  of  the  undertaking,  and  if,  and  so  far  as,  such 
due  protection  prevents  his  getting  his  mineral  or 
renders  it  more  costly,  he  is  to  be  compensated  when 
the  time  for  working  under  or  near  the  railway  works 
arrives,  and  not  before. 

For  these  reasons,  in  our  judgment,  these  claims  of 
the  respondent  to  this  application  fail,  and  the  learned 
arbitrator  should  have  rejected  the  evidence  tendered 
in  support  of  them. 

We  will  only  add  that  several  cases  were  cited  to  us 
in  the  course  of  the  argument,  but  we  do  not  think  it 
would  serve  any  useful  purpose  to  refer  to  them 
particularly.  None  appear  to  us  to  be  authorities 
directly  in  point. 

Rule  made  absolute. 

Solicitors  for  Lord  Gerard,  Meyncll  &  Pemberton. 

Solicitors  for  the  London  and  North-Western 
Railway,  C.  H.  Mason. 
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Q.  B.  Div. 
(Mathew  and 
Kennedy,  JJ.] 

London  County  Council  v.  Worley.  (a.) 

Metropolis  —  Building  —  Erection  of  buildings  of  ex- 
cessive height — Continuation  of  building — Penalties 
for  a  continuing  offence — Complaint  within  six  months 
— Metropolis  Management  Amendment  Act,  1862  (25 
<fe  26  Vict.  c.  102),  as.  85,  107— Summary  Convictions 
Act,  1848  (11  <fc  12  Vict.  c.  43),  0.  11. 

By  the  Metropolis  Management  Amendment  Act,  1862 
(25  &  26  Vict.  c.  102),  0.  85,  "  no  building  .  .  . 
shall  be  erected  on  the  side  of  any  new  street  of  a  less 
width  than  fifty  feet  which  shall  exceed  in  height  the 
distance  from  the  .  .  .  front  of  such  building  to 
the  opposite  side  of  such  street,  without  the  consent  in 
writing  of  the  Metropolitan  Board  of  Works  "  (now  the 
London  County  Council);  "  nor  shall  the  height  of  any 
building  so  erected  be  at  any  time  subsequently  increased 
so  as  to  exceed  such  distance  without  such  consent ;   .    .   . 


(a.)  Eeported   by  T.  Mathew,  Esq.,    Barrister- 
at-Law. 
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and  every  person  committing  any  offence  under  this 
enactment  shall  be  liable  to  a  penalty  of  five  pounds,  and 
in  case  of  a  continuing  offence  to  a  further  penalty  of 
forty  shillings  for  every  day  during  which  such  offence 
shall  continue  after  notice  from  the  said  board"  {now 
the  London  County  Council). 

By  section  107  the  complaint  respecting  any  offence 
under  the  Act  must  be  made  "  within  six  months  next 
after  the  commission  or  discovery  of  such  offence." 

The  builders  of  a  house  having  been  convicted  in 
October,  1893,  for  the  offence  of  "  erecting  "  a  building 
of  excessive  height  under  section  85  (tlie  owner  knowing 
that  the  offence  was  being  committed),  and  the  builders 
having  completed  and  handed  over  the  house  to  the  owner 
on  the  Sth  of  February,  1893,  the  London  County 
Council  sought  to  recover  penalties  from  the  owner  under 
section  85  for  that  he,  "having  on  the  'diet  day  of 
December,  1893,  and  on  each  of  the  then  succeeding  days 
up  to  and  including  the  1th  day  of  March,  1894,  .  .  . 
committed  an  offence  .  .  .  by  erecting  a  building  " 
of  excessive  height,  "unlawfully  did  continue  the  said 
offence  .  .  .  by  continuing  the  said  building,  .  .  . 
and  by  permitting  and  suffering  the  said  building  to 
continue  erected" 

Held,  that  the  penalties  were  recoverable  from  the 
owner. 

Case  stated  by  a  metropolitan  police  magis- 
trate. 

On  the  7th  of  March,  1894,  the  appellants  sum- 
moned the  respondent  before  a  metropolitan  police 
magistrate  for  that  he  "having  on  the  31st  day  of 
December,  1893,  and  on  each  of  the  then  succeeding 
days  up  to  and  including  the  7th  day  of  March,  1894, 
.  .  .  committed  an  offence  under  the  85th  section 
of  the  Metropolis  Management  Act,  1862  (25  &  26 
Vict.  c.  102),  to  wit,  by  unlawfully  erecting  a  building 
on  the  south  eide  of  ...  a  new  street  of  a  less 
width  than  50  feet  exceeding  in  height  the  distance 
from  the  .  .  .  front  of  such  building  to  the 
opposite  side  of  such  street  without  the  consent 
.  .  .  of  the  London  County  Council,  unlawfully 
did  continue  the  said  offence,  to  wit,  by  continuing  the 
said  building  so  erected,  and  by  permitting  and  suf- 
fering the  said  building  to  continue  erected."  It  was 
proved  that  the  building  had  been  erected  for  the 
respondent  as  owner,  and  that  it  had  been  carried 
above  the  height  allowed  by  section  85  of  the  above- 
mentioned  Act  under  his  directions,  and  after  notice 
from  the  appellants  to  the  builders,  Messrs.  Lawrance 
&  Sons,  that  proceedings  would  be  taken  if  the 
height  were  exceeded.  The  notice  was  brought  to 
the  knowledge  of  the  respondent.  The  builders  were 
convicted  of  the  offence  of  "  erecting  "  the  building 
in  October,  1893,  after  a  decision  of  the  Court  of 
Queen's  Bench.  The  builders  gave  up  possession  to 
the  respondent  on  the  8th  of  February,  1893.  On 
the  7th  of  September,  1893,  the  respondent  applied  to 
the  appellants  to  give  their  consent  nunc  pro  tunc 
to  the  erection  of  the  building  beyond  the  statutory 
height,  which  the  appellants  refused  on  the  16th  of 
October,  1893. 

A  penal  notice  was  served  on  the  respondent  on 
the  23rd  of  December,  1893,  requiring  him  to  comply 
with  the  requirements  of  the  law  in  respect  of  the 
building,  subject  to  the  penalty  and  continuing  penal- 
ties provided  in  the  statute.  A  similar  notice  had 
been  served  on  the  builders  and  brought  to  the 
notice  of  the  respondent  on  the  7th  of  October,  1892. 
It  was  contended  for  the  respondent,  before  the 
magistrate,  that  he  was  not  liable  to  any  penalty  for 
the  continuing  offence,  as  he  had  not  been  summoned 
for  or  convicted  of  the  original  offence,  and  pro- 
ceedings had  not  been  taken  against  him  within  six 
months  of  the  commission  or  discovery  of  the  offence, 


as  required  by  the  25  &  26  Vict  c.  102,  s.  107,  and 
the  11  &  12  Viot.  c.  43,  s.  11.  For  the  appellants  it 
was  said  that  the  limitation  of  time  did  not  apply  in 
the  case  of  a  continuing  offence ;  that  the  respondent 
had  in  fact  committed  the  original  offence ;  and  that 
he  was  liable  to  the  continuing  penalties  for  con- 
tinuing the  offence  after  the  penal  notice  served  on 
him  on  the  23rd  of  December,  1893. 

The  magistrate  held  that  section  107  of  the  25  &  26 
Vict.  c.  102  and  section  11  of  the  11  &  12  Vict.  c.  43 
applied,  and  that  the  summons  was  out  of  time.  He 
stated  a  case. 

Poland,  Q.C.,  and  Avory,  for  the  appellants.  —The 
offence  of  the  respondent  was  a  continuous  one,  and 
the  appellants  are  entitled  to  recover  from  him  the 
continuous  penalties  under  section  85  of  the  Act. 

They  cited  London  County  Council  v.  Lawrance  <fc 
Sons,  41  W.  R.  688,  [1893]  2  Q.  B.  228 ;  Wallen  v.  Lister, 
42  W.  R.  318,  [1894]  1  Q.  B.  312;  Metropolitan 
Board  of  Works  v.  Anthony  &  Co.,  33  W.  R.  166, 
54  L.  J.  M.  C.  39 ;  Rumball  v.  Schmidt,  30  W.  R 
949,  8  Q.  B.  D.  603 ;  Higgins  v.  Guardians  of  North- 
wich  Union,  22  L.  T.  752;  Beg.  v.  The  Catholic  Life 
and  Fire  Assurance  Institution,  48  L.  T.  N.  S.  675,  31 
W.  R.  Dig.  140. 

Dickens,  Q.C.,  and  C.  Lloyd,  for  the  respondent. — 
If  the  appellants'  contention  is  right,  the  County 
Council  might  wait  for  twenty  years  and  then  sue 
for  the  accumulated  penalties.  The  complaint  was 
not  made  "  within  six  months  next  after  the 
commission  or  discovery"  of  the  offence  as  section 
107  requires.  Section  85  refers  to  "the"  offence— 
i.e.,  the  offence  of  erection.  That  offence  was 
completed  when  the  building  was  roofed  in,  in  July 
1892,  and  the  penal  notice  was  not  served  upon  the 
respondent  till  December,  1893. 

Poland,  Q.C.,  replied. 

.  Mathew,  J. — We  have  made  every  effort  to 
entertain  a  doubt  in  this  case,  and  have  failed  to  do  so. 
It  seems  to  me  that  the  construction  of  sections  85 
and  107  of  the  Metropolis  Management  Act,  1862,  is 
perfectly  clear.  By  section  85  "  no  building  .  .  . 
shall  be  erected  on  the  side  of  any  new  street  of  a 
less  width  than  fifty  feet,  which  shall  exceed  in 
height  the  distance  from  the  .  •  .  front  of  such 
building  to  the  opposite  side  of  such  street "  without 
the  consent  of  the  London  County  Council,  "nor 
shall  the  height  of  any  building  so  erected  be  at  any 
time  subsequently  increased  so  as  to  exceed  such 
distance."  Do  those  words  contemplate  only  the 
erection  of  a  building  above  a  certain  height,  or  do 
they  also  treat  as  an  offence  the  erection  and 
continuation  of  suoh  a  building?  The  subsequent 
part  of  the  section  places  the  matter  beyond  doubt, 
for  it  enacts  that  "  every  person  committing  any 
offence  under  this  enactment  shall  be  liable  to  a 
penalty  of  five  pounds,  and  in  case  of  a  continuing 
offence  to  a  further  penalty  of  forty  shillings  for 
every  day  during  which  such  offence  shall  continue 
after  notice  from  the  said  board." 

The  section  is  directed  against  anybody  wh 
either  builds  or  continues  to  build.  Building  and 
continuing  a  building  ai$  both  treated  as  offences. 
By  section  107  the  complaint  must  be  made  "  within 
six  months  next  after  the  commission  or  discovery  of 
the  offence."  In  this  particular  case  the  offence 
charged  against  the  respondent  was  that  of  continu- 
ing a  building,  and  a  penalty  was  claimed  for  each 
day  during  which  the  offence  continued.  It  seems  to 
me  that  those  penalties  are  recoverable.  The  only 
limitation  upon  them  is  the  limitation  of  period. 
The  Act  does  not  allow  the  recovery  of  penalties  for 
an  offence  committed  more  than  six  months  before 
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the  complaint.  As  I  understand  Mr.  Dickens,  he 
contends  that  the  offence  cannot  be  committed  by 
anyone  bat  the  builder,  and  the  builder  is  the  only 
person  who  can  be  proceeded  against.  If  that  were 
so,  a  mode  of  escape  from  the  Aot  would  be  provided ; 
for,  to  escape  liability,  a  builder  need  only  sell  the 
building.  Mr.  Dickens  further  urges  upon  us  that 
Mr.  Poland's  construction  of  the  Act  is  unreasonable, 
because  the  London  County  Council  might  lie  by 
and  delay  serving  a  notice  upon  the  offender  till  the 
penalties  had  accumulated.  It  is  true  that  the  Act 
does  not  prevent  their  taking  such  a  course,  but  we 
have  no  reason  for  supposing  that  the  London  County 
Council  will  not  take  their  proceedings  promptly. 

The  case  must  go  back  to  the  magistrate  with  a 
direction  to  convict. 

Kennedy,  J. — I  have  come  to  the  same  conclusion, 
though  not  without  hesitation ;  for  there  are  possible 
cases  in  which,  for  the  reasons  pointed  out  by  Mr. 
Dickens,  hardship  might  result.  I  think  the  decision 
in  Metropolitan  Board  of  Works  v.  Anthony  governs 
the  case. 

Case  sent  back  to  magistrate  to  convict. 
Solicitors  for  the  appellant,  Poole  &  Robinson. 
Solicitor  for  the  respondent,  Blaxland. 


July  16,  1894. 


Q.  B.  Div.  ) 

(Wills  and  Kennedy,  JJ.)  J 
London   County   Council  v.    Humphreys 
(Limited),  (a.) 

Metropolis — Management — Metropolis  Management  and 
Building  Acts  Amendment  Act,  1882  (45  Vict.  c.  14), 
«.  13—  Wooden  structure  or  erection  of  a  movable  or 
temporary  character — Wooden  l>uilding  erected  for  the 
purpose  of  exhibition  and  sale. 

A  building  constructed  of  toood  and  corrugated  iron, 
and  capable  of  being  easily  moved,  was  placed  by  a  firm 
wliose  business  it  was  to  manufacture  such  buildings 
upon  a  piece  of  land  adjoining  their  manufactory  within 
the  metropolis.  It  was  placed  there  for  the  purpose  of 
exhibition,  with  a  view  to  its  being  purchased  and 
removed  by  the  purchaser* 

Held,  that,  as  the  building  was  not  intended  for  use  on 
the  spot  where  it  was  placed,  but  was  placed  therefor  sale 
as  a  part  of  a  tradesman's  wares,  it  was  not  an  erection 
of  a  movable  or  temporary  character  within  section  13  of 
45  Vict.  c.  14,  and  no  licence  from  the  London  County 
Council  was  required  for  its  erection. 

Case  stated  by  a  metropolitan  police  magistrate. 

Complaint  was  made  to  the  magistrate  on  the  22nd 
of  February,  1894,  on  behalf  of  the  London  County 
Council,  that  the  respondents,  on  the  days  between 
the  17th  of  October,  1893,  and  the  22nd  of  February, 
1894,  at  a  place  within  the  metropolitan  police  dis- 
trict, did  unlawfully  continue  erected  and  set  up 
a  wooden  structure  of  a  movable  and  temporary 
character  (called  a  bungalow)  without  a  licence  in 
writing  first  had  and  obtained  from  the  London 
County  Council  as  successors  in  law  to  the  Metro- 
politan Board  of  Works,  contrary  to  section  13  of  the 
45  Yict.  c,  14  and  51  &  52  Vict.  c.  41. 

The  fact*  were  as  follows  : — The  respondents  were 
manufacturers  of  and  dealers  in  buildings  con- 
structed of  wood  and  corrugated  iron,  and  carried  on 
business  at  Knightsbridge.  Their  premises  included 
apiece  of  land  where  for  two  years  numerous  cot- 
tages, bungalows,  stables,  &c,  constructed  as  stated, 
had  been  shown  and  sold  to  customers. 

(a.)  Reported  by  T.  R.  Colquhoun  Dill,  Esq., 
Barrister-at-Law. 


The  bungalow  complained  of  was  erected  on  this 
piece  of  land  in  March,  1893,  and  continued  there 
until  February,  1894,  when  it  was  sold  and  removed. 
It  was  31  feet  long,  from  22  to  28  feet  wide,  the 
height  to  the  eaves  being  9  feet,  and  to  the  ridge  of 
the  roof  17  feet.  The  floor  was  of  wood,  the  sides 
and  ends  of  wooden  uprights  and  oross  pieces,  lined 
on  the  inside  with  match -boarding,  and  covered  on 
the  outside  partly  with  corrugated  iron  and  partly 
with  wood.  The  roof  was  formed  of  wooden  rafters 
covered  with  corrugated  iron.  The  interior  was 
divided  into  four  rooms  by  wooden  partitions.  It 
rested  on  the  ground,  and  had  no  foundations  nor 
any  chimney  or  flue. 

It  was  set  up  for  sale  and  to  attract  purchasers  and 
as  an  advertisement,  but  more  particularly  as  a  speci- 
men building  to  be  seen  by  intending  customers. 

No  licence  for  the  erection  of  the  bungalow  was 
ever  applied  for  or  held  by  the  respondents. 

At  the  hearing  before  the  magistrate  it  was  con- 
tended for  the  appellants  that  the  bungalow,  being,  in 
fact,  a  wooden  structure,  or  erection  of  a  movable  or 
temporary  character,  came  within  section  13  of  45 
Vict.  c.  14,  and  that,  being  such  as  it  was,  the  pur- 
pose for  which  it  was  erected  was  wholly  immaterial. 
The  respondents  contended  that  they  had  merely 
exhibited  on  their  own  premises  an  article  which  they 
had  for  sale,  and  that  the  section  did  not  apply  to 
such  a  case. 

The  magistrate  found  that  the  bungalow  was  a 
wooden  structure  of  a  movable  or  temporary  cha- 
racter placed  there  merely  for  the  purpose  of  sale  and 
as  a  specimen  of  the  wares  sold  by  the  respondents, 
and  he  was  of  opinion,  as  a  matter  of  law,  that, 
inasmuch  as  it  was  merely  exhibited  by  the  respond- 
ents as  wares  which  they  had  for  sale,  upon  the  true 
construction  of  section  13  of  45  Viot.  c.  14,  the 
respondents  had  committed  no  offence  against  the 
section.  He  therefore  dismissed  the  complaint,  sub- 
ject to  this  case. 

The  question  for  the  court  was  whether  the  magis- 
trate's decision  was  right.  The  Act  45  Vict.  o.  14 
confers  certain  powers  on  the  Metropolitan  Board  of 
Works  with  respect  to  streets  and  buildings.  Section 
13  provides  as  follows  : — "  It  shall  not  be  lawful  for 
any  person  to  erect  or  set  up  in  any  place  any 
wooden  structure  or  erection  of  a  movable  or 
temporary  character  (unless  the  same  be  exempt  from 
the  operation  of  the  first  part  of  the  Metropolitan 
Building  Act,  1855)  without  a  licence  in  writing  first 
had  and  obtained  from  the  board  for  the  erection  or 
setting  up  of  such  structure  or  erection  in  such 
place,  and  every  such  licence  may  contain  such 
conditions  with  respect  to  such  structure  or  erection 
and  the  time  for  which  it  is  permitted  to  continue  in 
such  place  as  the  board  may  think  expedient "  :  a 
person  infringing  the  provisions  of  the  section  is  made 
liable  to  a  penalty.  By  virtue  of  the  Local  Govern- 
ment Act,  1888,  the  London  County  Council  are  the. 
successors  of  the  Metropolitan  Board  of  Works. 

F.  F.  Daldy,  for  the  appellants. — The  decision  of 
the  magistrate  was  wrong ;  the  bungalow  is  a  wooden 
structure  of  a  movable  and  temporary  character 
within  the  meaning  of  section  13.  No  hard  and  fast 
line  can  be  drawn  as  to  what  is  a  substantial  struc- 
ture within  the  section  and  what  is  to  be  considered 
as  the  wares  of  a  tradesman ;  but  some  guidance  on 
the  point  can  be  obtained  from  the  decisions  of  the 
court  in  Hall  v.  Smallpiece,  59  L.  J.  M.  C.  97 ;  London 
County  Council  v.  Candler,  60  L.  J.  M.  C.  114;  and 
London  County  Council  v.  Pearce,  40  W.  R.  543, 
[1892]  2  Q.  B.  109,  and,  according  to  the  principles 
underlying  those  decisions,  the  respondent's  building 
is  within  the  section.  The  county  council  do  not 
v  seek  to  prohibit  the  exhibition  of  these  buildings  for 
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the  purposes  of  sale  or  to  interfere  with  the  respond- 
ents' business,  but  it  is  right,  for  the  protection  of 
the  public  against  fire,  that  the  council  should  be 
able  to  impose  conditions  subject  to  which  structures 
of  this  kind  should  be  permitted  to  be  erected  and 
maintained. 

He  also  cited  Stevens  v.  Oourley,  8  W.  E.  85,  7 
C.  B.  N.  S.  99. 

Poland,  Q.C.  (Travers  Humphreys  with  him),  for  the 
respondents. — This  building  is  not  within  the  pro- 
visions of  section  13.  It  is  merely  a  part  of  the 
wares  of  the  respondents  exhibited  by  them  in  such  a 
way  as  to  allow  their  customers  to  inspect  them.  It 
is  necessary  to  the  respondents'  business  that  they 
should  do  this,  and  it  would  be  unreasonable  to 
oblige  them  and  vendors  of  summer-houses  and 
similar  buildings  to  obtain  licences  from  the  county 
council.  The  cases  cited  have  no  bearing  upon  the 
present  question,  and  the  facts  are  sufficient  to  exclude 
this  building. 

Daldy  replied. 

Wills,  J. — This  case  is  one  of  some  difficulty. 
There  is  no  doubt  that  the  structure  complained  of 
comes  within  the  actual  words  of  the  section,  but  the 
authorities  cited  show  that  that  in  itself  is  not  con- 
clusive. The  question  is  whether  the  section  is 
intended  to  apply  to  structures  which  are  not  pur- 
posed to  be  used  where  they  stand,  but  are  really  part 
of  a  manufacturer's  stock-in-trade.  It  is  impossible 
to  draw  a  strictly  logical  line,  but  the  question  must 
be  answered  in  each  case  by  considering  what  is  the 
purpose  of  the  structure  and  what  is  the  object  of 
placing  it  where  it  is  placed.  If  the  object  is  merely 
exhibition,  with  a  view  to  removal  as  soon  as  a  pur- 
chaser is  found,  then  the  principle  which  underlies  the 
cases  cited  applies,  and  the  structure  is  outside  the 
provisions  of  the  Act. 

Kennedy,  J. — I  am  of  the  same  opinion.  I  think 
on  the  whole  that  we  are  not  compelled  to  hold  that 
this  temporary  structure  comes  within  the  operation 
of  the  Aot.  It  would  be  very  difficult  to  frame  a 
definition  of  what  buildings  are  within  the  Act,  but 
in  the  present  case  there  is  one  salient  point.  The 
building  was  on  the  respondents'  premises  solely  for 
the  object  of  immediate  sale ;  it  was  not  intended  for 
use  on  the  spot  where  it  was  erected.  No  doubt  the 
Act  is  intended  to  apply  to  movable  and  temporary 
buildings,  but  the  building  must  be  intended  for  use 
on  the  spot.  If  the  Act  be  held  to  cover  the  present 
case  no  one  could  expose  for  sale  outside  their 
business  premises  any  summer-house  or  any  kind  of 
habitation  without  a  particular  licence  from  the 
county  council  in  each  case.  I  shrink  from  holding 
that  that  is  necessary.  For  these  reasons  I  think  that 
the  decision  of  the  magistrate  must  be  affirmed. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  IF.  A.  Blaxland. 

Solicitor  for  the  respondents,  F.  Duerdin  Dutton. 


July  28,  1894. 


C.  C.  R. 
(Lord  Russell  of  Killowen,  C.J., 
Mathew,  Day,   Vaughan  Wil- 
liams, and  Kennedy,  JJ.)  J 

The  Queen  v.  Silverlock.  (a.) 

Criminal  law—False  pretences — Sufficiency  of  indict- 
ment— Allegation  of  false  pretences  made   "to  her 

(a.)  Reported  by  T.  R.   Colquhoun  Dill,  Esq., 
Barrister-at-Law. 


Majesty* s    subjects  " — Evidence — Handwriting — Wit- 
ness not  a  professional  expert. 

A  prisoner  was  convicted  for  obtaining  a  cheque  by 
false  pretences  upon  a  count  in  an  indictment  which 
alleged  that  he  inserted  an  advertisement  in  a  newspaper 
and  thereby  "  did  falsely  pretend  to  the  subjects  of  her 
Majesty  the  Queen"  cfec,  and  by  means  of  such  false 
pretence  did  unlawfully  obtain  from  A.  B.  {the 
prosecutrix),  &c. 

Held,  that  the  count  sufficiently  stated  the  offence,  and 
that  the  prisoner  was  rightly  convicted. 

Reg.  v.  Sowerby,  42  W.  R.  608,  [1894]  2  Q.  B.  173, 
distinguished. 

Per  Mathew,  J. — If  the  averment  that  the  false 
pretence  was  made  to  the  prosecutrix  was  imperfect^  the 
imperfection  was  cured  by  verdict. 

A  solicitor  who  had  made  a  study  of  handwriting,  but 
was  not  by  profession  an  expert  in  handwriting,  gave 
evidence  that,  in  his  opinion,  certain  documents  were 
written  by  the  prisoner. 

Held,  that  the  evidence  was  admissible. 

Case  stated  for  the  opinion  of  the  court  by  the 
oh  airman  of  the  Worcestershire  Quarter  Sessions. 

The  prisoner  was  charged  with  having  obtained  a 
oheque  for  £5  from  Rosa  Alice  Coates. 

The  indictment  contained  two  counts.  The  first 
count,  which  is  not  material  for  the  purposes  of  this 
report,  alleged  that  the  prisoner  had  falsely  pre- 
tended to  Rosa  Alice  Coates  that  he  was  in  want  of  a 
housekeeper,  &c. 

The  second  count,  upon  which  the  verdict  was  taken, 
and  which  was  now  in  question,  stated  that  "  the 
said  George  Silverlock  on  the  seventeenth  day  of  May 
in  the  year  aforesaid,  by  inserting  and  causing  to  be 
inserted  in  a  certain  newspaper  called  the  Christian 
World  a  fraudulent  advertisement  in  the  words  and 
figures  following — that  is  to  say,  '  House- keeper 
wanted  for  branch  business  establishment  in  Mid- 
lands ;  one  from  country  preferred. — Address  S.  C, 
Christian  World  Office,'  did  falsely  pretend  to  the 
subjects  of  her  Majesty  the  Queen  that  he,  the  said 
George  Silverlock,  then  required  a  housekeeper  for  a 
branch  business  establishment,  by  means  of  which 
said  last-mentioned  false  pretence  the  said  George 
Silverlock  did  then  unlawfully  obtain  from  the  said 
Rosa  Alice  Coates  a  certain  valuable  security,  to  wit, 
an  order  for  the  payment  of  money,  commonly  called 
a  banker's  cheque,  and  of  the  value  of  five  pounds, 
with  intent  to  defraud,  whereas  in  truth  ana  in  fact 
he,  the  said  George  Silverlock,  did  not  then  require  a 
housekeeper  for  a  branoh  business  establishment  in 
the  Midlands,  as  he,  the  said  George  Silverlock,  well 
knew  at  the  time  when  he  did  so  falsely  pretend  as 
last  aforesaid  against  the  form  of  the  statute,"  &c. 

Before  the  prisoner  pleaded,  his  counsel  applied  to 
have  the  second  count  of  the  indictment  quashed,  on 
the  ground  that  it  was  not  stated  therein  that  the 
false  pretence  was  made  to  any  definite  person,  but 
to  all  the  subjects  of  her  Majesty  the  Queen,  and 
that,  therefore,  it  was  bad  in  law,  on  the  authority  of 
Beg.  v.  Sowerby,  42  W.  R.  608,  [1894]  2  Q.  B.  173.  The 
prosecution  contended  that  in  the  offence  of  false  pre- 
tences by  advertisement,  no  specific  person  could  be 
named,  and  they  relied  on  the  cases  of  Beg.  v.  Cooper, 
24  W.  R.  279, 1  Q.  B.  D.  19,  aud  Beg.  v.  Sargent,  39  J.  P. 
760,  and  further  contended  that,  even  if  the  second 
count  was  bad  in  law,  the  first  count  would  still  be 
good  in  law.  The  chairman  did  not  consider  that  the 
point  had  been  taken  in  Beg.  v.  Sowerby,  and  over- 
ruled the  objection,  subject  to  the  opinion  of  the 
court. 

It  became  necessary  to  prove  that  certain  docu- 
ments were  in  the  handwriting  of  the  prisoner.  To 
do  this  the  prosecution  called  a  witness,  who  pro- 
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duced  a  letter  and  envelope  that  he  had  seen  the 
prisoner  write,  and  a  letter  that  the  prisoner  had  told 
the  witness  was  in  his  (the  prisoner's)  handwriting. 

It  was  then  proposed  to  prove  a  certain  draft 
advertisement  of  "8.  C."  and  certain  letters  alleged 
to  he  in  the  prisoner's  handwriting  by  comparison 
of  the  handwriting  in  such  draft  advertisement  and 
letters  with  that  of  the  admitted  handwriting  of  the 
prisoner,  and  the  solicitor  for  the  prosecution  was 
called  as  an  expert  for  this  purpose.  Counsel  for  the 
prisoner  objected  that  the  solicitor  was  not  an  expert, 
and  could  not  give  evidence  as  to  his  opinion,  and 
cited  the  case  of  Reg.  v.  Harvey*  11  Cox  C.  C.  546,  and 
Blackburn,  J.'s  dictum  therein,  that  a  policeman  was 
not  an  expert.  The  solicitor  himself  said  that  he 
had,  quite  apart  from  his  professional  work,  for  some 
years— i.e.,  since  1884— given  considerable  attention 
and  study  to  handwriting,  and  especially  to  old 
parish  registers  and  wills ;  he  said  he  had  on  several 
occasions  professionally  compared  evidence  in  hand- 
writing, but  had  never  before  given  evidence  as  to 
handwriting.  He  stated  that  he  had  formed  an 
opinion  that  the  prisoner  was  guilty  before  he  began 
to  compare  the  handwriting. 

The  chairman  overruled  the  objection  and  admitted 
the  evidence,  on  the  ground  that  all  the  objections 
went  to  the  weight,  not  to  the  admissibility,  of  the 
evidence,  and  that  there  was  nothing  in  the  Aot 
28  &  29  Vict.  o.  18  which  makes  it  necessary  to  have 
the  evidence  of  handwriting  given  by  a  professional 
expert,  and  that  anyone  who  had  studied  hand- 
writing was  competent  to  give  evidence,  the  weight 
to  be  given  to  such  evidence  being  a  matter  for  the 
jury. 

The  jury  convicted  the  prisoner,  and  the  chairman 
ftated  this  case  for  the  opinion  of  the  High  Court  on 
the  following  questions  of  law : — 

1.  Whether  the  indictment  for  false  pretences  by 
advertisement  must  allege  a  specific  person  to  whom 
the  false  pretence  was  made,  or  will  an  indictment 
for  false  pretences  by  advertisement  alleging  a  false 
pretence  to  all  the  Queen* s  subjects,  be  good  in  law  ? 

2.  Whether  it  is  necessary,  in  the  case  of  proving 
handwriting  by  comparison,  for  the  person  who 
draws  attention  to  the  points  of  resemblance  to  be  a 
professional  expert,  or  a  person  whose  ordinary  busi- 
ness leads  him  to  have  special  experience  in  questions 
in  handwriting,  or  will  the  evidence  of  any  person 
who  has,  or  states  he  has,  for  some  years  studied 
handwriting  be  admissible  for  that  purpose  ? 

If  the  court  should  be  of  opinion  that  the  first  part 
of  the  first  question  should  be  answered  in  the 
negative  and  the  second  in  the  affirmative,  and  the 
first  part  of  the  second  question  in  the  negative  and 
the  last  part  in  the  affirmative,  the  conviction  was  to 
stand,  otherwise  to  be  quashed. 

By  28  &  29  Vict.  c.  18,  s.  8  (which  by  section  1 
applies  to  all  courts  of  criminal  judicature),  "  com- 
parison of  a  disputed  writing  with  any  writing  proved 
to  the  satisfaction  of  the  judge  to  be  genuine  shall  be 
permitted  to  be  made  by  witnesses,  and  such  writings 
and  the  evidence  of  witnesses  respecting  the  same 
may  be  submitted  to  the  court  and  jury  as  evidence 
of  the  genuineness  or  otherwise  of  the  writing  in 
dispute," 

Le  Marchaniy  for  the  defendant. — The  second  count 
is  bad  for  want  of  an  allegation  of  the  person  to  whom 
the  false  pretence  was  made :  Reg.  v.  Sowerby.  An  alle- 
gation that  it  was  made  to  all  the  Queen's  subjects  is 
too  vague  and  is  insufficient.  Secondly,  the  evidence 
of  the  solicitor  was  not  admissible  under  28  &  29 
Vict,  c  18,  s.  8.  In  order  to  give  evidence  on 
matter  of  opinion  a  witness  must  be  not  only  skilled, 
hut  he  must  be  skilled  by  virtue   of  his  business 


—  he  must  be  an  expert:  Reg.  v.  Harvey;  Reg.  v. 
Wilbain,  9  Cox  C.  C.  448.  The  study  of  hand- 
writing is  no  part  of  a  solicitor's  business,  and  the 
study  of  an  art  by  an  amateur  does  not  make  him 
capable  of  giving:  evidence  upon  it:  Bristow  v. 
Sequevitte,  5  Ex.  275,  where  a  layman  who  had  studied 
foreign  law  in  a  foreign  university  was  held  incapable 
of  giving  evidence  as  to  the  law  of  the  foreign 
country. 

He  also  cited  Rowley  v.  London  and  North-  Western 
Railway  Co.,  21 W.  R.  869,  L.  It.  8  Ex.  221 ;  Best  on 
Evidence,  8th  ed.,  p.  467 ;  Stephen  on  Evidence,  4th 
ed.,  p.  58;  Taylor  on  Evidence,  8th  ed.,  s.  1870. 

Vachell,  for  the  prosecution,  was  called  upon  as  to 
the  first  point  only. — The  count  is  good.  It  sets  out 
the  actual  facts  instead  of  alleging  a  legal  fiction.  It 
would  have  been  incorrect  to  allege  that  the  false 
pretence  was  made  to  a  particular  person,  for  when 
the  advertisement  was  sent  to  the  paper  there  was  no 
particular  person  to  whom  it  could  be  addressed.  It 
was  addressed  to  all  the  world,  including  the  prose- 
cutrix, and  the  count  sufficiently  alleges  that  the  false 
pretence  was  made  to  and  the  money  obtained  from 
her.  Reg.  v.  Sowerby  is  not  in  point,  for  there  was 
in  that  case  no  averment  of  the  person  from  whom  the 
money  was  obtained  or  the  person  to  whom  the  false 
pretence  was  made. 

He  referred  to  Reg.  v.  Cooper. 

Lord  Russell  of  Killowen,  C.J. —  I  am  of 
opinion  that  this  conviction  should  be  affirmed. 
The  prisoner  was  tried  at  quarter  sessions  upon 
an  indictment  containing  two  counts.  The  first 
count  states  in  an  unobjectionable  way  that  the 
defendant  made  a  false  pretence  to  Rosa  Alice 
Coates,  that  it  was  false  to  his  knowledge,  and  that 
on  the  faith  of  it  he  obtained  from  her  a  cheque 
for  £5.  The  second  count,  which  alone  we  have  to 
consider,  alleges  that  he  inserted  an  advertisement  in 
a  newspaper,  and  it  sets  out  the  advertisement  and 
avers  that  by  means  of  the  advertisement  he  falsely 
pretended  to  the  subjects  of  her  Majesty  the  Queen 
that  he  required  a  housekeeper,  by  means  of  which 
false  pretence  he  obtained  the  cheque  from  Rosa  Alice 
Coates.  At  the  trial  -  the  second  count  was  objected 
to,  but  no  objection  was,  or  could  have  been,  taken  to 
the  first  count.  As,  however,  the  verdict  was  taken 
generally,  and  not  separately  on  each  count,  the  con- 
viction must  be  quashed  if  the  second  count  is  bad. 

There  is  no  doubt  as  to  what  are  the  essentials  of 
this  offence :  there  must  be  a  false  pretence  made  to 
a  definite  person,  and  it  must  be  proved  that  such 
person  on  the  faith  of  the  false  pretence  parted  with 
his  money  or  goods.  Those  essentials  must  be  stated 
in  the  count  charging  the  offence,  and  the  question 
here  is  whether  the  second  count  complies  with  these 
conditions.  I  cannot  say  that  I  have  felt  no  hesita- 
tion upon  the  matter,  but  upon  the  whole  I  think 
that  the  count  does  sufficiently  state  the  offence.  The 
advertisement  is  addressed  to  all  persons  to  whose 
knowledge  it  may  oome,  and  if  a  particular  person, 
after  seeing  or  hearing  it,  acts  upon  it,  it  becomes  an 
advertisement  to  that  particular  person  who  is  one  of 
the  class  of  persons  for  whom  it  was  intended.  Does 
that  sufficiently  appear  in  this  count  ?  I  think  that 
it  does ;  it  states  that  the  defendant  procured  the 
insertion  of  the  advertisement,  that  by  so  doing  he 
made  a  false  pretence  to  her  Majesty's  subjects,  and 
it  proceeds  with  the  important  averment  that  by 
means  of  that  false  pretence  he  obtained  a  cheque 
from  Rosa  Alice  Coates.  I  think,  therefore,  that  this 
count  does  satisfy  the  requirements  of  the  law  by 
stating  the  essential  conditions  of  the  offence, 
although  I  feel  bound  to  add  that  it  is  loosely,  in- 
artistically,  and  anything  but  clearly  drawn. 
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The  case  of  Beg.  v.  Sowerby  was  referred  to  during 
the  argument.  We  should,  of  course,  regard  that 
decision,  if  in  point,  as  a  binding  authority,  but  when 
it  comes  to  be  examined  it  proves  to  be  no  authority 
at  all  for  the  defendant's  contention.  In  that  case 
two  essential  averments  were  wanting.  There  was 
no  allegation  as  to  the  person  to  whom  the  false  pre- 
tence was  made,  whereas  here  it  is  alleged  to  have 
been  made  to  all  the  Queen's  subjects,  an  allegation 
which  becomes  particular  as  regards  the  particular 
person  who  acts  upon  it ;  and,  secondly,  there  was  no 
allegation  as  to  the  person  from  whom  the  money  was 
obtained,  an  averment  wjrioh  appears  in  the  count 
under  consideration.  The  decision  in  Reg.  v.  Sowerby, 
therefore,  only  came  to  this,  that  in  the  absence  of 
those  two  material  allegations  the  count  was  bad. 

The  second  objeotion  related  to  the  proof  of  the 
handwriting — a  good  illustration  of  that  class  of 
evidence  called  evidence  of  opinion.  No  doubt  the 
witness  who  is  called  upon  to  give  evidence  founded 
on  a  comparison  of  handwritings  must  be  peritus  ;  he 
must  be  skilled  in  doing  so,  but  it  is  not  necessary 
that  he  should  have  become  peritus  in  the  way  of  his 
business  or  in  any  definite  way.  Looking  at  the 
matter  practically,  if  a  witness  is  not  skilled  the  judge 
will  tell  the  jury  to  disregard  his  evidence.  There  is 
no  decision  which  requires  that  the  evidence  of  a 
man  who  is  skilled  in  comparing  handwriting,  and 
who  has  formed  a  reliable  opinion  from  past  experi- 
ence, should  be  excluded  because  his  experience  has 
not  been  gained  in  the  way  of  his  business.  It  is, 
however,  really  unnecessary  to  consider  this  point,  for 
it  seems  from  the  statement  in  the  present  case  that 
the  witness  was  not  only  peritus,  but  was  peritus  in 
the  way  of  his  business.  When  once  it  is  deter- 
mined that  the  evidence  is  admissible,  the  rest  is 
merely  a  question  of  its  weight,  and  this  is  entirely  a 
question  for  the  iury,  who  will  attach  more  or  less 
weight  to  it  according  as  they  believe  the  witness  to 
be  peritua.  Two  cases  have  been  cited,  one  contain- 
ing a  decision  of  Blackburn,  J.,  and  the  other  (an 
Irish  case),  a  decision  of  Pigot,  C.B.,  but  neither  of 
them  is  an  authority  for  the  proposition  contended 
for ;  in  each  case  the  witness  was  a  policeman,  and 
the  judge  thought  that  under  .the  circumstances  of 
the  case  his  evidence  was  not  such  as  ought  to  be 
received.  I  think,  therefore,  that  there  has  been 
here  no  misreception  of  evidence,  and  that,  as  the 
second  count  is  good,  the  conviction  must  stand. 

Mathew,  J. — I  am  of  the  same  opinion.  The 
first  question  is  the  only  one  whioh  presents  any 
real  difficulty,  and  the  difficulty  might  have  been 
avoided  had  the  verdict  been  taken  separately  on 
each  count,  a  practice  which  it  is  important  to  bear 
in  mind,  seeing  that  we  are  still  hampered  with 
regard  to  indictments  by  rules  of  pleading  which 
were  in  force  before  the  Common  Law  Procedure 
Act,  1854.  It  was  then  necessary  in  an  action  for 
deceit  to  state  with  particularity  all  the  ingredients 
which  went  to  make  up  the  defendant's  liability,  and 
in  an  indictment  for  false  pretences  the  ingredients  of 
the  offence  must  be  set  forth  in  the  same  way.  There 
is  an  excellent  description  of  the  requirements  of  tho 
law  in  this  respect  in  the  judgment  of  the  present 
Master  of  the  Bolls  in  Beg.  v.  Aspindll,  25  W.  R.  283, 
2  Q.  B.  D.  48.  He  says :  "To  support  a  charge  of 
obtaining  money.  &c,  by  false  pretences  it  is  necessary 
to  show,  and  therefore  to  allege,  that  the  prisoner 
with  a  wicked  or  criminal  mind  stated  something 
which,  if  true,  would  be  an  existing  fact ;  that  he  did 
so  with  intent  to  procure  the  possession  of  money, 
&c. ;  that  he  knew  his  statement  was — that  is  to  say, 
so  far  as  his  mind  was  concerned  he  intended  that 
his  statement  should  be — false ;  that  by  the  statement 


he  did  so  act  on  the  mind  of  the  prosecutor  that  he 
did  thereby  obtain  money,  &c. ;  that  the  statement 
was  in  fact  untrue  in  the  sense  of  being  incorrect" 
The  present  count  clearly  offends  against  the  old 
rules.  But  although  after  verdict  we  cannot  supply 
an  absent  averment,  an  imperfect  averment  may  be 
treated  as  cured  by  verdict. 

In  the  present  case  it  is  not  shown  in  the  second 
oount  how  the  money  was  obtained  in  consequence  of 
the  advertisement,  but  this  is  dear  from  the  first 
count,  and  we  are  therefore  entitled  to  infer  that  the 
jury  had  all  the  facts  before  them,  and  that  it  was  in 
consequence  of  the  advertisement  that  the  prosecutrix 
parted  with  her  money.  In  connection  with  this  the 
same  learned  judge,  in  Beg.  v.  AspinaU,  quotes  from 
the  judgment  of  Blackburn,  J.,  in  Heymonn  v.  Reg., 
21  W.  B.  357,  L.  B.  8  Q.  B.  102  :  "  Where  an  aver- 
ment which  is  necessary  for  the  support  of  the  plead- 
ing is  imperfectly  stated,  and  the  verdict  on  an  issue 
involving  that  averment  is  found,  if  it  appears  to  the 
court  after  verdict  that  the  verdict  could  not  have  been 
found  on  this  issue  without  proof  of  this  averment, 
then  after  verdict  the  defective  averment  ...  is 
cured  by  the  verdict," 

That  is  distinctly  applicable  to  the  present  case,  and 
if  any  further  authority  were  wanted  it  would  be 
found  in  Hamilton  v.  Reg.,  9  Q.  B.  271. 

The  distinction  between  Reg.  v.  Sowerby  and  the 
present  case  is  that  in  that  case  averments  were  absent 
which  were  indispensable  to  the  statement  of  the 
offence  and  which  could  not  be  supplied.  Had  the 
prisoner  been  acquitted  on  that  indictment  and  sub- 
sequently prosecuted  for  the  same  offence  upon  a 
good  indictment,  there  might  have  been  a  difficulty  in 
the  way  of  the  defence.  That  decision  is  no  authority 
in  the  present  case. 

Upon  the  point  as  to  the  proof  of  the  defendant's 
handwriting,  I  am  of  opinion  that  the  evidence  was 
clearly  admissible. 


-I  concur  in  the  judgment  pronounced  by 


Day,  J. 
my  lord. 

Vatjghan  Williams,  J. — I  am  of  the  same 
opinion,  and  I  only  desire  to  say  that  it  seems  to  me 
unnecessary  to  refer  to  the  principle  of  the  correction 
of  an  imperfect  averment  after  verdict,  because  the 
second  count  of  the  indictment,  though  inartistic,  is 
in  my  judgment,  sufficient. 

Kenndy,  J. — I  concur  in  the  judgment  of  my 
lord. 

Conviction  affirmed. 

Solicitors  for  the  prosecution,  Barnard,  King,  & 
Sons,  Stourbridge. 

Solicitor  for  the  defendant,  J.  Wliitmore  Qarratt, 
Dudley 


IN    BANKRUPTCY. 

(Vaugh^nwFuiams,  J.)  j    Ju*  l*''  Au*  »-  1894' 

In  re  Holland. 
Ex  parte  Parker  v.  Young,  (a.) 

Bankruptcy — Proof— Interest — Bankruptcy    Act,    1890 
(53  db  54  Vict.  c.  71),  «.  23. 

Section  23  of  the  Bankruptcy  Act,  1890,  does  not  affect 
the  principle  that,  when  a  debtor  does  not  appropriate  his 
payments  either  to  interest  or  principal,  the  creditor  has 

(a.)  Imported  by  P.  M.  Francke,  Esq.,  Barrister- 
at-Law. 
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High  Cottrt. 


In  rb  Holland.— In  bb  Smith. 


COUBT  OF  APPBAL. 


a  right  to  appropriate  the  first  payments  to  interest,  the 
later  ones  to  principal. 

Appeal  by  Parker  against  the  reduction  of  his 
proof  by  the  trustee  in  the  bankruptcy  of  Holland. 

Upon  the  17th  of  October,  1892,  Parker  discounted 
a  bill  for  £1,000  for  the  bankrupt,  giving  £600  in 
cash.  The  bankrupt  gave  in  return  two  promissory 
notes,  one  for  £400  at  three  months,  and  the  other  for 
£600  at  six  months.  The  first  bill  was  met  on  the 
10th  of  February,  1893.  A  receiving  order  was  made 
against  the  bankrupt  upon  the  6th  of  March.  The 
second  bill  matured  upon  the  17th  of  April,  where- 
upon Parker  tendered  a  proof  for  £600. 

The  trustee  refused  to  admit  it  for  more  than  £200, 
with  interest  at  five  per  cent,  from  the  date  of  the 
receiving  order  (under  section  23  of  the  Bankruptcy 
Act,  1890),  claiming  to  appropriate  the  whole  of  the 
£400  paid  in  February  to  payment  off  of  the  principal 
nun  of  £600. 

Parker  appealed. 

Montague  Shearman,  for  the  appellant.  —The  law  is 
that  when  a  debtor  does  not  appropriate  his  pay- 
ments, either  to  interest  or  principal,  the  creditor  has 
a  right  to  appropriate  the  first  payments  to  interest, 
the  later  ones  to  principal.  This  principle  is  to  be 
found  as  far  back  as  the  Roman  law  (Cod.  Lib.  viii., 
tit.  53, 1. 1,  cited  in  Tudor* s  Leading  Cases  in  Mercan- 
tile Law,  3rd  ed.,  at  p.  31).  In  the  absence  of  this 
bankruptcy  the  creditor  could  have  appropriated  all 
the  £400  paid  to  interest.  He  is,  however,  willing  to 
appropriate  £240  of  it  to  principal,  and  claims  to  prove 
now  for  £360.  In  re  Fox  &  Jacobs,  Ex  parte  The 
Discount  Banking  Co.,  42  W.  B.  351,  10  Morr.  295, 
has  some  bearing  on  this  case. 

Whinney,  for  the  respondent. — Under  section  23  of 
the  Bankruptcy  Act,  1890,  the  court  will  not  allow  a 
creditor  to  receive  more  than  his  original  advance  and 
five  per  cent,  from  the  date  when  he  advanced  it. 
[Yaughan  Williams,  J. — If  that  were  so,  in  the 
case  of  a  loan  at  sixty  per  cent,  upon  which  interest 
had  been  paid  for  several  years,  the  creditor  would  have 
to  pay  something  back  to  the  trustee.]  £400  of  the 
£1,000  was  in  fact  a  bonus  given  for  the  advance,  the 
creditor  is  not  entitled  to  recover  any  such  bonus  or 
pecuniary  consideration  under  section  23.  The 
trustee  is,  however,  willing  to  appropriate  £300  of  the 
£400  to  capital,  £100  to  interest,  and  to  admit  a  proof 
for  £300,  remainder  of  the  capital,  with  interest  at  five 
per  cent,  from  the  date  of  the  receiving  order. 

Shearman,  in  reply. — It  is  true  that  the  £400  was 
a  bonus  or  pecuniary  consideration,  but  the  case  has 
been  argued  as  though  both  notes  had  fallen  due 
since  the  bankruptcy,  whereas  there  was  in  fact  a 
concluded  transaction  upon  the  first  note  before  the 
bankruptcy,  which  the  trustee  cannot  reopen. 
[Vaughan  Williams,  J.— But  the  parties  did  not 
appropriate  that  £400  to  interest  or  principal  when 
they  settled.]  I  submit  that  the  law  appropriates 
it  entirely  to  interest. 

Cur.  adv.  vult. 

Aug.  11.— Vaughan  Williams,  J.  (after  stating 
the  facts). — The  extent  to  which  Parker's  proof  must 
be  admitted  depends  on  how  much  of  the  £600 
owing  to  him  is  to  be  taken  as  principal,  how  much 
as  interest.  In  my  opinion  he  was  entitled  to  con- 
tend that  the  £400  paid  off  consisted  wholly  of 
interest,  but  he  did  not  do  so,  though  that  contention 
would  have  been  more  reasonable  than  the  trustee's 
contention  that  it  consisted  wholly  of  principal.  I 
am,  in  truth,  going  to  deal  favourably  with  the  trustee 
by  treating  the  £1,000  as  a  lumped  sum  of  principal 
and  interest.  Treating  it  in  that  way,  the  £400  paid 
off  must  be  taken  to  have  been  made  up  of  six-tenths 
principal  and  four  tenths  interest,  or  £240  capital, 


£160  interest.  Parker's  proof  must  therefore  now  be 
admitted  for  £360,  with  interest  at  five  per  cent,  from 
the  10th  of  February  to  the  3rd  of  March,  1893. 

Appeal  allowed,  with  costs. 

Solicitor  for  the  appellant,  J.  J.  Solomon. 

Solicitors  for  the  respondent,  Lawrence,  Waldron,  <fc 

Webster. 


Oloutt  of  Appeal. 


n.  Div.  ) 

1,  L.C.,  arirl  [ 
ivey,  L.JJ.) ) 


July  25; 
Aug.  8,  1894. 


From  Chan.  Div. 
(Lord  Herschell, 
lindley  and  Davey, 

In  re  Smith. 
Smith  v.  Lancaster,  (a.) 

Settled  land — Sale — Several  persons  constituting  one 
tenant  for  life — Separate  solicitors — Costs — Settled 
Land  Act,  1882  (45  <£  46  Vict.  c.  38,  s.  2,  sub-section 
6 ;  8.  53-—  General  Order  made  in  pursuance  of  the 
Solicitors9  Remuneration  Act,  1881  (44  <k  45  Vict.  c. 
44),  Schedule  I,  Part  I. 

Upon  a  sale  of  settled  land  by  twenty-five  persons,  who 
together  constituted  a  tenant  for  life  for  the  purposes  of 
the  Settled  Land  Act,  1882, 

Held,  that  the  parties  were  entitled  to  employ  separate 
solicitors,  and  that  costs  of  separate  solicitors  for  perusing 
and  completing  the  conveyance  must  be  allowed  out  of  the 
proceeds  of  sale. 

Appeal  from  a  decision  of  Kekewich,  J. 

Under  the  trusts  of  the  will  of  the  above-named 
testator  twenty-five  persons  entitled  as  tenants 
in  common,  together  constituted  a  tenant  for  life  for 
the  purposes  of  the  Settled  Land  Act,  1882,  by  virtue 
of  section  2,  sub-section  6. 

Upon  a  sale  in  lots  of  the  land  subjeot  to  the  settle- 
ment in  question  under  the  powers  of  the  Act,  a 
solicitor,  Mr.  Fowle,  was  by  arrangement  amongst 
the  parties  employed  to  conduct  the  sale,  and  was 
mentioned  in  the  conditions  of  sale  as  the  vendors' 
solicitor.  Mr.  Fowle  conducted  the  sale  and  signed 
the  several  contracts  of  sale  on  behalf  of  all  the  twenty - 
five.  Twenty-one  of  the  twenty-five  employed  no 
other  solicitor  to  complete  the  carrying  out  of  the 
sale  on  their  behalf,  and  Mr.  Fowle  perused  the 
several  conveyances  and  completed  the  matter  for 
them ;  but  the  remaining  four  employed  separate  soli- 
citors, not  to  interfere  in  the  sale,  but  to  peruse  and 
approve  the  conveyances  on  their  behalf,  who  accord- 
ingly, having  the  several  conveyances  sent  to  them 
by  Mr.  Fowle,  perused  them  for  their  clients  and 
obtained  the  execution  of  them  by  them. 

In  these  circumstances  the  chief  clerk  was  of 
opinion  that  there  should  be  only  one  bill  of  costs 
allowed  for  the  vendors,  but  that  it  was  reasonable 
that  Mr.  Fowle  should  send  the  several  conveyances 
for  execution  by  such  of  the  vendors  as  did  not 
instruot  him  to  their  separate  solicitors,  and  that  each 
of  such  separate  solicitors  should  be  paid  £3  3s.  for 
his  trouble  in  obtaining  the  execution  by  his  clients ; 
but  he  did  not  allow  them  anything  for  perusing  the 
conveyances  or  other  charges. 

Kekewich,  J.,  saw  no  reason  why  some  few  of  a 
large  body  of  tenants  in  common  for  life  should 
indulge  in  the  luxury  of  separate  solicitors  at  the 
expense  of  the  corpus,  and  held  that  the  independent 
solicitors  were  entitled  to  no  costs  at  all  out  of  the 
proceeds  of  sale,  and  allowed  only  one  set  of  costs — 
i.e.,  those  of  Mr.  Fowle. 

(a.)  Reported  by  C.  F.  Duncan,  Esq.,  Barrister- 
at-Law. 
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From  that  decision  the  present  appeal  was  brought 
by  the  four  who  employed  the  separate  solicitors. 

H.  Terrell,  for  the  appellants. — The  costs  of  the 
separate  solicitors  for  perusing  the  conveyances  ought 
to  be  allowed :  Humphreys  v.  Jones,  34  W.  R.  1,  31 
Ch.  D.  30.  That  was  a  partition  action,  but  the  same 
principle  is  applicable. 

Q.  Williamson,  for  others  of  the  tenants  for  life. — 
The  only  costs  to  be  allowed  are  those  of  the  one 
solicitor  who  is  fixed  upon  to  conduct  the  sale;  a 
tenant  for  life  exercising  any  power  under  the 
Settled  Land  Act  is  to  have  regard  to  the  interests 
of  all  parties  concerned,  and  is  in  the  position,  as 
regards  them,  of  a  trustee  :  Settled  Land  Act,  1882, 
s.  53 ;  Cardigan  v.  Curzon-Howe,  37  W.  R.  521,  41 
Ch.  D.  375. 

Fawcus,  for  the  trustees. 

At  the  conclusion  of  the  arguments  the  court 
intimated  that  they  wished  to  see  the  corre- 
spondence before  giving  judgment  in  order  to 
ascertain  whether  any  agreement  had  been  come 
to  between  the  tenants  for  life  that  one  solicitor 
who  conducted  the  sale  should  peruse  the  conveyances 
for  all  of  them. 

Cur,  adv.  vult. 

August  8. — Lord  Herschell,  L.C.  (after  setting 
forth  the  facts). — The  question  is  whether  the  costs 
incurred  by  these  four  persons,  who,  together  with  the 
other  twenty-one,  make  up  the  tenant  for  life,  are  to 
be  allowed,  Kekewich,  J.,  having  allowed  one  set  of 
costs  only,  those  of  Mr.  Fowle,  out  of  the  proceeds  of 
the  sale. 

It  was  contended  for  the  appellants  that  they  were 
entitled  to  employ  their  own  independent  solicitors, 
if  they  pleased,  to  peruse  the  several  conveyances 
which  they  would  have  to  execute,  and  there  was 
nothing  to  compel  them  to  make  use  of  a  common 
solicitor,  and  in  fact  the  instructions  given  to  Mr. 
Fowle  did  not  include  any  authority  to  peruse  on 
behalf  of  the  vendors.  The  General  Order  made  in 
pursuance  of  the  Solicitors'  Remuneration  Act,  1881, 
which  was  relied  on  by  the  respondents,  contains  a 
scale  of  charges  fixed  for  a  vendor's  solicitor  for  con- 
ducting a  sale  of  property  by  public  auction,  including 
the  conditions  of  sale,  and  there  is  a  further  scale  for 
deducing  title  to  freehold,  copyhold,  or  leasehold 
property  and  completing  conveyance  (including  pre- 
paration of  contract  and  conditions  of  sale,  if  any), 
and  it  was  said  that  the  fee  specified  in  the  scale 
covered  all  that  was  done  in  the  present  case  for  all 
parties.  But  it  is  obvious  that  if  there  was  any  part 
of  the  work,  any  perusing,  which  was  not  done  by 
Mr.  Fowle,  and  which  he  was  not  authorized  to  do, 
he  would  not  be  entitled  to  charge  for  that,  because 
he  would  not  have  done  the  work. 

The  question  is  whether,  inasmuch  as  the  appellants 
did  not  authorize  Mr.  Fowle  to  act  for  them  in 
perusing  the  conveyances,  there  is  anything  by  which 
they  were  disentitled  from  employing  their  own 
solicitors  for  the  purpose  P  I  do  not  think  there  was. 
There  was  no  obligation  upon  them  to  employ  Mr. 
Fowle  more  than  there  was  upon  the  other  twenty- 
one  to  employ  their  solicitors.  Of  course  it  is 
desirable  that  all  parties  in  such  a  case  as  this  should 
agree  to  employ  a  common  solicitor  instead  of 
independent  ones,  but  if  they  do  not,  there  is  nothing 
in  the  statute  to  compel  a  minority  to  accept  the  will 
of  the  majority.  The  onus  is  upon  those  who 
impeach  the  appellants'  right  to  employ  separate 
solicitors  to  show  something  which  prevents  their 
doing  so  and  which  disentitles  them  to  costs  if  they 
do.     The  only  section  of  the  Aot  which  was  referred 


to  is  the  53rd,  which  says  that  "a  tenant  for  life 
shall,  in  exercising  any  power  under  this  Act,  have 
regard  to  the  interests  of  all  parties  entitled  under  the 
settlement,  and  shall,  in  relation  to  the  exercise 
thereof  by  him,  be  deemed  to  be  in  the  position  and  to 
have  the  duties  and  liabilities  of  a  trustee  for  those 
parties,"  but  I  do  not  think  that  section  is  at  all 
applicable  to  the  present  case.  No  doubt  it  is  quite 
right  that  the  person  who  exercises  a  right  conferred 
on  him  by  the  Act  where  other  persons  are  concerned 
should  not  have  regard  only  to  his  own  interests ;  but 
that  does  not  touch  the  right  of  those  who,  taking 
part  in  a  sale  such  as  the  present,  and  having,  as  it 
seems  to  me,  to  some  extent  independent  interests, 
have,  I  think,  an  independent  right  to  have  the 
conveyances  perused  by  their  own  solicitors,  and  prefer 
to  do  so  instead  of  employing  someone  else's 
solicitor.  I  think,  therefore,  the  appeal  should  be 
allowed. 

Lindley,  L.J. — I  am  of  the  same  opinion.  When 
the  case  was  before  the  court  a  fortnight  ago  for 
argument,  I  rather  gathered,  though  I  had  some 
doubt  in  my  mind  upon  it,  that  the  four  might 
possibly  have  agreed  to  employ  Mr.  Fowle  to  com-  \ 
plete  the  conveyance  for  them,  and,  if  so,  it  would 
have  been  a  breach  of  faith  on  their  part  to  adopt  the 
course  which  they  have  since  adopted,  and,  in  order 
to  solve  that  doubt,  I  asked  to  see  the  correspondence. 
I  have  perused  it  and  found  there  was  no  ground 
really  for  my  doubt.  That  being  so,  I  consider  they 
were  entitled  to  take  the  course  they  did,  and  there 
was  no  need  for  all  to  employ  one  solicitor. 

Davey,  L.  J.— I  agree. 

Appeal  allowed. 

Solicitors,  Andrew,  Wood,  &  Co.,  for  C.  WaisteU, 
Northallerton;  Williamson,  Hill,  A  Co.,  for  Fowle  & 
Hon  folly  Northallerton. 


From  Chan.  Div. 

Nutter  v.  Holland,  (a.) 

Practice — Payment  into  court — "  Money  in  the  hands  of 
trustees  "— B.  8.  C,  1883,  ord.  55,  r.  3  (d)— Pala- 
tine Court  of  Lancaster,  ord.  48,  r.  3  (d). 

Upon  motion  under  ord.  48,  r.  3  (d),  of  the  Palatine 
Court  of  Lancaster  [corresponding  with  E.  8.  C,  1883, 
ord.  55,  r.  3  (d)],  the  court  refused  to  order  a  trustee  to 
pay  into  court  trust  moneys  which  had  been  received  by 
him  and  for  which  he  was  responsible,  but  which  were 
not  shown  to  be  then  actually  in  his  hands. 

In  re  Chapman,  54  L.  T.  N.  8.  13,  34  W.  R.  Dig. 
90,  disapproved. 

Appeal  from  an  order  of  the  Vice-Chancellor  of  the 
Palatine  Court  of  Lancaster. 

The  defendant  Holland,  a  solicitor,  was  one  of  the 
trustees  and  executors  of  the  will  of  Alice  Nutter, 
deceased.  The  defendant,  through  his  firm  of 
Holland  &  Callis,  proceeded  to  get  in  the  estate  of  the 
testatrix. 

On  the  8th  of  September,  1886,  the  firm  sent  in  an 
account  of  the  estate  to  the  plaintiffs,  who  were 
beneficiaries  under  the  will,  showing  that  they  had  in 
hand,  after  meeting  all  necessary  payments,  a  dis- 
posable balance  of  £1,239  8s.  9d. 

On  the  9th  of  September,  1886,  the  defendant  paid 

(a.)  Reported  by  C.  F.  Duncan,  Esq.,  Barrister- 
at-Law. 
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to  certain  of  the  beneficiaries  their  one- fourth  share  of 
the  said  £1,239  8s.  9d.,  and  retained  the  other  shares, 
amounting  to  £929  lis.  6d.,  for  investment  pursuant 
to  the  terms  of  the  will. 

On  the  31st  of  May,  1893,  the  defendant  was 
adjudicated  a  bankrupt,  and  subsequently  suspended 
from  practice  for  five  years. 

The  plaintiffs  were  unable  to  obtain  any  information 
from  the  defendant  as  to  the  investments  representing 
the  said  £929  lis.  6d.,  except  that  £120  was  paid 
into  a  bank,  leaving  £809  lis.  6d.  unaccounted  for. 
The  plaintiffs  accordingly  served  the  defendant  with 
notice  of  an  originating  motion  under  ord.  48,  r.  3, 
sub-section  {d),  of  the  Palatine  Court,  which  rule 
corresponds  with  ord.  55,  r.  3  (d),  of  the  B.  S.  C, 
1883.  That  rule,  which  provides  that  the  executors 
or  administrators  of  a  deceased  person  and  any  person 
claiming  to  be  interested  in  the  relief  sought,  as 
executor,  devisee,  legatee,  or  next  of  kin,  &c.,  may 
take  out  as  of  course  an  originating  summons  return- 
able in  the  chambers  of  a  judge  of  the  Chanoery 
Division  for  "  the  payment  into  court  of  any  money 
in  the  hands  of  the  executors  or  administrators  or 
trustees."  The  notice  of  motion  asked  that  the 
defendant  might  be  ordered  to  pay  into  court  the  sum 
of  £809  lis.  6d.,  with  interest,  being  part  of  the 
estate  of  Alice  Nutter,  deceased,  and  in  the  hands  of 
the  defendant  in  his  character  of  trustee  under  the 
said  will ;  that  the  defendant  might  be  ordered  to  pay 
the  costs  of  the  application ;  and  that  such  further  or 
other  order  might  be  made  as  the  nature  of  the  case 
might  require. 

The  motion  came  before  the  Vice-Chancellor  on  the 
14th  of  March,  1894,  when  the  defendant  did  not 
appear,  and  the  order  was  made. 

On  the  12th  of  April,  however,  the  defendant 
moved  to  discharge  the  order,  and  filed  an  affidavit — 
to  which  an  account  was  appended — showing  invest- 
ments to  the  extent  of  £811.  The  plaintiffs  disputed 
this  account,  but  admitted  investment  to  the  extent 
of  £250,  leaving,  as  they  alleged,  £559  lis.  unin- 
vested and  in  the  hands  of  the  defendant.  The 
Vice-Chancellor  thereupon  discharged  the  order  of 
the  14th  of  March,  without  costs,  on  the  ground 
that,  although  there  was  little  doubt  that  the  money 
had  once  been  in  the  defendant's  hands,  yet,  on  a 
careful  consideration  of  the  facts,  it  did  not  appear 
that  the  money  was  then  actually  in  his  hands  as 
trust  money  which  he  was  liable  to  pay  into  court 
under  the  above  order,  and  that  the  procedure 
adopted  by  the  plaintiffs  was  not,  therefore,  applicable 
to  the  case. 

The  plaintiffs  appealed. 

Cozens- Hardy,  Q.C.,  and  Whinney,  for  the  defend- 
ant.— We  object  to  the  form  of  these  proceedings 
under  ord.  55,  r.  3  (d).  There  is  a  conflict  as  to 
facts. 

Hopkinson,  Q.C.,  and  Mansfitld,  for  the  appellants. 
—The  appellants  are  right  in  proceeding  under  the 
rule.  In  1886  the  defendant  rendered  an  account 
showing  that  he  had  the  trust  moneys  in  his  hands, 
and  he  has  not  discharged  the  trust.  [They  relied  on 
In  re  Chapman,  54  L.  T.  N.  8.  13,  34  W.  R.  Dig.  90 ; 
Dowse  ▼.  Gorton,  40  W.  B.  17,  [1891]  A.  C.  190, 
39  W.  B.  Dig.  84 ;  Hollis  v.  Burton,  40  W.  R.  610, 
[1892]  3  Ch.  226 ;  and  In  re  Weall,  Andrews  v.  Weall, 
37  W.  B.  729,  were  also  referred  to.]  At  any  rate, 
the  appellants  ought  to  have  an  order  for  the  ad- 
ministration of  the  trust :  ord.  55,  r.  4  (c). 

Whinney,  at  the  suggestion  of  Lindley,  L.J.,  asked 
for  an  account  to  be  taken  at  the  defendant's  risk, 
costs  to  be  reserved. 

Ldtdley,  L.J. — The  summons,  or  rather  the  notice 


of  motion  in  the  Palatine  Court,  with  which  the  Vice- 
Chancellor  has  dealt,  is  as  follows  :  [his  lordship 
read  the  notice,  and  continued : — ]  Now,  that  pro- 
ceeds upon  the  assumption  that  there  is  money  in  his 
hands,  aud  it  is  evidently  based  upon  the  rule  which 
corresponds  to  ord.  55,  r.  3  (d),  of  the  Judicature 
Rules,  and  upon  that  rule  alone.  [His  lordship 
then  read  the  rule  shortly,  and  continued :— J 
That  rule  means  what  it  says.  It  is  a  provision 
for  the  payment  into  court  of  money  in  the  hands 
of  executors  and  trustees,  and  if  the  money  is  not 
in  their  hands,  although  they  may  be  responsible 
for  it,  that  rule  does  not  apply.  1  think  Kay,  J., 
went  too  far  in  In  re  Chapman  when  he  ordered  the 
defendants  to  pay  into  a  court  a  sum  of  £1,000  which 
was  not  in  then*  hands.  The  rule  is  limited  to  cases 
where  the  money  is  in  their  hands.  Those  oases  may 
be  of  different  kinds.  Executors  or  trustees  may 
have  money  in  their  hands  and  want  to  get  rid  of  it, 
and  the  rule  also  includes  cases  where  they  have  got 
money  which  is  at  risk  and  the  cestuia  que  trustent 
want  to  secure  it.  But  I  do  not  think  it  is  legitimate 
under  that  rule  to  come  into  court  for  an  order 
upon  trustees  or  executors  to  pay  into  court  money 
which  they  have  not  got.  It  appears  to  me  that  the 
Vice-  Chancellor  was  right  in  making  no  order  upon 
the  motion.  What  I  think  he  might  have  done, 
and  what  I  think  we  ought  now  to  do,  is  this.  This 
is  obviously  a  case  for  the  administration  of  the  trusts 
of  the  will,  and  one  in  which  the  accounts  very  likely 
may  be  waived.  If  a  summons  is  taken  out  for  the 
administration  of  the  trusts  under  ord.  55,  r.  4  (c), 
or  the  corresponding  rule  in  the  Palatine  Court,  the 
result  will  be  that  there  will  be  a  finding,  not  that 
the  trustee  has  money  in  his  hands,  but  that  he  is  to 
be  charged  with  money  which  he  had  in  his  hands 
and  has  improperly  parted  with.  It  strikes  me  the 
right  course  will  be  this :  to  vary  the  order  of  the 
Vice-Chancellor  and  refer  the  matter  back  to  the 
Palatine  Court  in  order  that  accounts  may  be  taken  ; 
make  an  order  for  the  administration  of  the  trust 
(not  of  the  estate),  and  make  that  order  at  the  re- 
quest and  at  the  risk  of  the  defendant ;  and  then  let 
the  costs  of  this  summons  and  of  this  appeal  be  re- 
reserved,  to  be  dealt  with  by  the  Vice-Chancellor. 
If  in  the  result  it  happens  that  the  appellants  are 
right,  and  that  the  defendant  has  no  defence,  then 
the  Vice-Chancellor  will  find  that  the  defendant  ought 
to  pay  the  costs.  But  I  do  not  say  that  there  may 
not  be  more  in  it  than  yet  appears.  I  think  the 
defendant  is  entitled  to  say  that  he  has  come  to  this 
court  in  opposition  to  the  particular  summons  which 
was  served  upon  him. 

Lopes,  L.J. — I  am  of  the  same  opinion.  I  think 
the  way  suggested  by  Lindley,  L.J.,  is  the  right  way 
of  dealing  with  this  case.  It  appears  to  me  im- 
possible to  say  that  there  may  not  be  disputed  facts  in 
this  case,  and  if  so  I  am  clearly  of  opinion  that  this 
is  not  a  matter  which  can  be  properly  dealt  with  as 
the  appellants  ask.  In  the  case  of  In  re  Powers, 
Lindsell  v.  Phillips,  30  Ch.  D.  296,  34  W.  B.  Dig.  108, 
Lindley,  L.J.,  said  "a  summons  is  not  the  proper 
way  of  trying  a  disputed  debt  when  the  dispute  turns 
on  questions  of  fact."  There  is  only  one  other  matter 
I  wish  to  say  a  few  words  about,  and  that  is  with 
regard  to  the  construction  to  be  put  on  rule  3  (d)  of 
order  55.  [His  lordship  read  the  rule,  and  con- 
tinued : — ]  I  entirely  agree  with  what  has  been  said, 
that  this  rule  means  what  it  says — namely,  money 
actually  in  the  hands  of  the  executors  or  trustees.  In 
the  case  of  In  re  Chapman  Kay,  J.,  seems  to  have 
thought  that  an  order  might  be  made  for  payment 
into  court  of  money  improperly  applied  by  the 
trustees.     I  think  that  was  putting  a  construction  on 
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this  rule  which  it  does  not  properly  bear.  I  am 
certain  that  if  we  regard  the  interests  of  all  parties 
the  best  way  of  dealing  with  the  case  is  that  which 
Lindley,  L.J.,  has  suggested. 

Davey,  L.J. — I  agree.  I  would  only  say  a  few 
words  as  to  the  construction  of  rule  3  (d)  of  order  55, 
which  I  understand  is  identical  with  the  corresponding 
rule  of  the  Palatine  order  upon  which  this  original 
motion  was  founded.  I  agree  with  what  has  already 
been  said,  that  payment  into  court  of  moneys  means 
what  it  says.  Tou  must  show  that  they  have  moneys 
in  their  hands  applicable  to  the  trust.  I  am  not  going 
to  answer  any  of  the  riddles  Mr.  Hopkinson,  on 
behalf  of  the  appellants,  has  proposed  to  us,  as  to 
when  money  would  be  "  in  the  hands  "  of  trustees  or 
executors  in  the  particular  oases  which  he  put.  These 
will  be  dealt  with  by  the  court  when  they  arise.  But 
what  I  do  say  is  this,  that  it  does  not  mean  money 
which  may  or  may  not  ultimately  be  found  due  from 
the  defendants  when  the  facts  have  been  gone  into. 

On  the  other  point  I  agree  that  the  summons,  or 
motion  rather,  in  the  form  in  which  it  asked  for  pay- 
ment into  court,  was  not  in  the  right  form.  It  ought 
to  have  asked  for  administration  of  the  trusts,  and  then 
if  the  c€8tuis  que  trustent  were  prepared  to  waive  the 
account,  and  the  defendant  did  not  insist  upon  the 
account,  the  court  might  proceed  to  do  what  it  would 
do  in  an  ordinary  case  if  that  course  were  taken — 
viz.,  direct  payment  into  court  by  the  defendant  of 
the  balance  found  due  on  taking  these  accounts.  I 
think  the  plaintiffs  ought  to  be  put  in  the  same  posi- 
tion as  if  they  had  expressly  asked  for  that  order,  be- 
cause they  asked  for  such  further  order  as  the  nature  of 
the  case  might  require;  and  the  rule  would  enable  us 
to  make  such  order  as  we  thought  the  circumstances 
of  the  case  might  require.  I  understand  that  the 
plaintiffs  are  not  only  willing,  but  desirous  of  waiving 
any  further  accounts,  and  to  charge  the  defendant  on 
the  footing  of  the  account  already  rendered.  But  the 
defendant  is  not  willing  to  acquiesce  in  that,  and  he 
asks  to  have  the  account  of  the  trust  estate  taken.  I 
think  he  is  entitled  to  that  if  he  asks  for  it.  Mr. 
Mansfield  tried  to  show  us  that  there  was  nothing  in 
it,  but  I  think  in  the  few  words  he  addressed  to  us  he 
made  it  very  clear  that  there  were  plenty  of  facts 
which  were  in  dispute  between  the  parties. 

I  agree  with  the  order  which  has  been  proposed  by 
Lindley,  L.J. ,  that  the  accounts  should  be  taken  at  the 
request  and  at  the  risk  of  the  defendant,  and  that  the 
accounts  should  be  accounts  of  the  trust  funds  upon 
the  footing  of  this  account — that  is  to  say,  starting 
from  the  account  rendered  by  the  defendant  in  1886. 
If  he  can  show  that  the  money  is  properly  invested, 
or  that  any  part  of  the  cash  balance  then  in  his  hands 
is  represented  by  investments,  he  may  do  it ;  but  the 
account  should  be  taken  on  the  basis  of  the  account 
of  1886.  The  costs  will  be  reserved  to  be  dealt  with 
afterwards. 

Order  varied. 

Solicitors  for  the  appellants,  Chester  &  Co.,  for  James 
Craven,  Preston. 

Solicitors  for  the  defendant,  F.  A.  K.  Doyle,  for  E. 
J.  N,  Parker,  Blackburn. 


From  Chan.  Div.  i 

(Lord  Herschell,  L.O.,  and  [  July  9,  1894. 

Lindley  and  Davey,  L.JJ.)  ) 

In  re  MoHenry. 
MoDermott  v.  Boyd. 
Ex  parte  Barker,  (a.) 

Statute  of  Limitations — Creditor  holding  bond*  as 
security  for  loan — Agreement  to  pay — Deficiency  on 
realization  of  security— Sale  of  bonds— 21  Jac.  1, 
c.  16. 

On  the  occasion  of  a  loan  which  became  repayable  in 
1883  certain  bonds  were  deposited  with  the  lender  by 
way  of  collateral  security,  and  the  borrower  authorized 
the  lender,  in  the  event  of  the  loan  remaining  unpaid 
after  it  became  due,  to  realize  the  securities,  and  under- 
took  to  pay  any  difference  between  the  net  proceeds  of  the 
securities  and  the  amount  due.  The  bonds  were  sold  in 
1889,  but  did  not  realize  sufficient  to  satisfy  the  whole  of 
the  debt;  and  in  1891  the  lender  claimed  the  amount  of 
the  deficiency  in  an  action  for  administration  of  the 
estate  of  the  borrower. 

Held  {reversing  North,  J.,  42  W.  R.  491),  that  the 
undertaking  to  pay  the  deficiency  did  net  create  a  new 
obligation  distinctfrom  the  obligation  to  pay  the  original 
debt,  and  giving  rise  to  a  new  cause  of  action  in  1889  in 
respect  of  the  deficiency ;  and  that  the  creditor's  claim 
to  the  deficiency  was  therefore  statute  barred. 

Appeal  from  a  decision  of  North,  J.  (reported  42 
W.  B.  491). 

In  this  action,  which  was  brought  in  August, 
1891,  for  the  administration  of  the  estate  of 
the  late  Jas.  McHenry,  who  died  in  May,  1891, 
Barker  claimed  to  prove  against  the  estate  for 
the  balance  remaining  due  to  him  after  the 
realization  of  certain  Western  Extension  Eight 
per  Gent.  Bonds  of  the  nominal  value  of  £13,500, 
which  he  held  as  a  security  for  t^e  sum  of  £13,365 
lent  by  him  to  the  deceased  in  August,  1882.  The 
money  was  lent  for  three  months,  and  on  the  occasion 
of  the  loan  the  deceased  addressed  to  Barker  the  fol- 
lowing document,  which  was  dated  the  25th  of 
August,  1882 :—  "  In  consideration  of  your  advancing 
to  me  the  sum  of  £13,365,  at  the  rate  of  6J  per  cent, 
per  annum,  repayable  with  interest  on  the  30th  of 
November,  1882, 1  hand  you  herewith  the  undermen- 
tioned securities,  of  the  nominal  value  of  £13,500,  to 
be  held  by  you  as  collateral  security  for  the  due  repay- 
ment of  the  said  loan  and  the  interest  thereon.  In 
the  event  of  the  loan  remaining  unpaid  after  it  be- 
comes due,  I  hereby  authorize  you  to  realize  the 
securities  as  you  may  deem  fit  for  the  purpose  of 
repaying  yourselves  the  amount  due  to  you,  and  I 
undertake  to  pay  you  any  difference  between  the  net 
proceeds  of  the  securities  and  the  amount  due  to  you 
as  well  on  account  of  the  sum  advanced  as  for  interest 
thereon  and  all  charges  and  expenses  of  realization." 
The  loan  was  by  indorsement  on  the  document  far- 
ther renewed  for  three  months,  and  in  February, 
1884,  £100  was  paid  on  account.  No  other  payment 
was  made  in  respect  of  the  loan,  and  Barker  in  1889 
sold  the  bonds,  but  the  proceeds  of  the  sale  were  not 
sufficient  for  the  repayment  of  the  whole  of  the  amount 
lent. 

The  claim  for  the  unpaid  balance  was  resisted 
by  the  executors  of  MoHenry's  will,  on  the  ground 
that  it  was  barred  by  the  Statute  of  Limitations  (21 
Jac.  1,  c.  16),  inasmuch  as  more  than  six  years  had 
elapsed  since  the  expiration  of  the  three  months  for 
which  the  loan  was  renewed.  The  chief  clerk  dis- 
allowed the  claim  on  this  ground. 

(a.)  Reported  by  W.  Shaiacross  Goddard,  Esq., 
Barrister-at-Law. 
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Coubt  of  Appeal. 


In  be  MoHenky. 


Court  of  Appeal. 


On  a  summons  to  vary  the  chief,  clerk's  certificate, 
North,  J.,  held  that  the  undertaking  by  the  testator 
in  the  latter  part  of  the  document  of  the  25th  of 
August,  1882,  to  pay  the  difference  between  the 
amount  obtained  on  realization  of  the  securities  and 
the  amount  due  before  the  sale,  created  a  new  and  in- 
dependent obligation,  which  did  not  arise  until  the 
sale  had  actually  taken  place  in  1889,  and  that  such 
obligation  was  separate  and  distinct  from  the  obliga- 
tion to  pay  the  original  debt,  and  consequently  that 
the  claim  was  not  barred  by  the  statute  of  James  I. 

McHenry's  executors  appealed. 

Cozens- Hardy,  Q.C.,  and  Gregson,  for  the  appel- 
lants.— The  Statute  of  limitations  began  to  run  in 
February,  1883,  for  Barker  could  then  have  taken 
proceedings  to  obtain  repayment  of  the  loan.  His 
claim  is  consequently  barred :  Beeves  v.  Butcher  y  39 
W.  E.  626,  [1891]  2  Q.  B.  509. 

8.  Hall,  Q.  ft,  and  Herbert  Brown,  for  the  respondent 
Barker. — There  are  two  causes  of  action  here.  In  the 
first  place  there  is  the  promise  on  the  loan  to  repay 
the  same,  and  in  the  second  place  there  is  the  separate 
promise  to  pay  the  difference  between  the  loan  and 
the  amount  realized  by  the  bonds,  the  sale  of  which 
is  authorized  by  the  agreement  of  the  25th  of  August, 
1882.  The  cause  of  action  in  respect  of  the  second 
contract  did  not  arise  until  the  realization  of  the 
bonds,  for  the  difference  would  only  then  be  ascer- 
tained :  Hammond  v.  Smith,  12  W.  R.  328,  33  Beav. 
452.  In  analogy  to  the  case  of  a  surety,  the  statute 
did  not  begin  to  run  until  the  sale  in  November, 
1889,  when  the  amount  payable  by  MoHenry  was 
ascertained:  Ex  parte  Snowdon,  In  re  Snowdon*  29 
W.  E.  654,  17  Ch.  D.  44.  Barker  is,  therefore, 
entitled  to  prove  for  the  balance  of  his  loan. 

A  reply  was  not  called  for. 

Lord  Hebschell,  L.O. — The  sole  question  arising 
on  this  appeal  is  whether  a  certain  claim  against  the 
executors  of  Mr.  McHenry  is  barred  by  the  Statute 
of  limitations.  On  the  20th  of  August,  1882,  the 
ram  of  £13,365  was  advanced  by  Mr.  Barker  to  Mr. 
McHenry,  and  a  document  was  thereupon  signed  by 
Mr.  McHenry  in  these  terms :  [his  lordship  read  the 
document,  and  continued].  A  memorandum  was 
endorsed  upon  the  document  by  which  the  loan  was 
renewed  for  a  further  period  of  three  months.  It  is 
stated  that  in  1884  there  was  a  sum  of  £100  paid  on 
account,  but  it  is  obvious  that,  as  regards  the  debt 
due  in  February,  1883,  it  was,  notwithstanding  any 
payment  on  account,  completely  barred  at  the  tame  of 
the  death  of  the  testator  McHenry  in  May,  1891. 
But  it  is  said  that  the  claim  is  not  barred  by  reason 
of  the  second  paragraph  of  the  document  which  I 
have  read,  inasmuch  as  the  securities  were  not  sold 
until  the  year  1889.  And  it  is  said  that  until  their 
realization  the  difference  between  the  net  proceeds  of 
the  securities  and  the  amount  due  was  not,  and 
could  not,  be  ascertained,  and  that,  therefore,  the 
statute  could  only  run  from  that  date.  This  view 
found  favour  with  the  learned  judge  in  the  court 
below,  but  with  all  deference  I  am  unable  to  agree 
with  him.  The  second  oaragraph  of  the  document 
was  intended  to  give,  and  no  doubt  did  give,  a  power 
of  sale,  and  the  power  of  sale  being  so  given,  the 
creditor,  if  he  exercised  his  power  of  sale,  would  be 
hound  to  set  against  the  debt  pro  tanto  the  amount 
realized  by  the  securities,  but  in  determining  what 
amount  was  realized,  the  expenses  of  realization  must 
be  taken  into  account.  It  is  only  the  net  sum 
realized  after  allowing  the  expenses  of  realization 
that  can  be  treated  as  the  proceeds  of  the  securities 
to  he  set  against  the  creditor  on  the  balance  of  the 
creditor's  claim.    Now  that  claim  could  have  been 


made  by  him  quite  independently  of  any  express 
authority  conferred  by  the  latter  part  of  this  agree- 
ment. No  doubt  it  was  properly  admitted  by  counsel 
for  the  respondent  that  if  the  second  part  of  the 
paragraph  of  the  agreement  had  been  confined  to 
conferring  the  power  of  sale,  the  right  of  the  creditor 
by  virtue  of  the  loan  would  be  precisely  what  it  is  if 
these  words  had  not  been  so  inserted. 

It  seems  to  me  impossible  to  say  that  that  conferred 
a  new,  separate,  and  independent  cause  of  action,  so 
that  the  statute  runs  from  that  date.  The  truth  is, 
the  debt  was  one  debt  only,  and  the  provision  I  have 
referred  to  did  not  create  a  new  debt,  but  only  pre- 
scribed what  was  to  be  done,  and  the  use  to  be  made 
of  the  money  realized. 

The  contention  of  the  respondent  goes  to  this 
length,  that  under  circumstances  Aucn  as  these, 
although,  as  I  have  said,  the  words  used  give  no  right 
beyond  that  which  the  law  itself  would  confer,  that 
because  these  words  are  used  the  operation  of  the 
statute  is  indefinitely  postponed,  whereas  if  these 
words  had  not  been  inserted  the  statute  would  have 
run  from  an  earlier  date.  It  appears  to  me  that  that 
is  a  most  impossible  contention.  For  these  reasons  I 
think  the  judgment  must  be  reversed. 

Lindley,  L.  J. — I  am  of  the  same  opinion,  but  as 
we  are  differing  from  the  learned  judge,  I  shall  state 
shortly  the  grounds  for  the  view  I  hold.  In  the  first 
place  the  action  turns  on  the  words  of  the  statute  of 
James  (21  Jac.  1,  o.  16),  which  are  to  the  effect  that 
an  action  of  this  kind  must  be  brought  within  six 
years  of  the  cause  of  such  action,  and  not  after.  Now 
this  document  has  been  read. 

The  first  part  of  it  refers  to  a  loan  of  £13,500, 
reD&yable  on  the  30th  of  November,  1882,  which  is 
enlarged  by  the  memorandum  of  deposit  until  Feb- 
ruary, 1883.  Now  that  part  of  the  document  does 
not  in  words  contain  a  promise  to  pay  the  debt  at 
that  time.  I  put  it  to  counsel  for  the  respondents 
whether  they  pushed  their  arguments  so  as  to  say  an 
action  could  not  then  have  been  brought  upon  the 
contract  of  loan.  It  obviously  could  have  been  brought. 
Now,  then,  comes  the  clause  which  North,  J.,  relied 
upon  as  constituting  a  new  promise.  That  clause 
appears  to  me  to  affect  a  different  matter,  and  not  to 
create  an  obligation  to  pay,  but  in  fact  to  give  a  right 
to  the  creditor  to  deal  with  the  securities,  and  it  really 
amounts  to  nothing  more  or  less  than  this.  It  is  a 
direction  to  the  creditor  to  realize  the  securities,  with 
a  direction  to  him  as  to  what  he  is  to  do  with  the 
proceeds.  It  does  not  affect  the  cause  of  action.  [His 
lordship  read  the  second  paragraph,  and  continued : — ] 
The  promise  is  this.  In  the  event  of  the  loan 
remaining  unpaid  after  it  becomes  due  I  authorize 
you  to  realize  the  securities,  but  I  undertake  to  pay 
you  any  difference  between  the  net  proceeds  and  the 
amount  of  the  loan.  If  the  amount  is  not  paid  when 
it  is  payable  you  may  realize  the  securities,  but  you 
must  give  credit  for  the  amount  of  the  realization  after 
deducting  the  costs  and  expenses  incurred  in  such 
realization.  It  does  not  affect  the  original  obligation 
to  pay  the  debt. 

I  think,  therefore,  the  cause  of  action  accrued  long 
before  the  sale  of  the  bonds. 

The  appeal  must  be  allowed,  with  costs. 

Davey,  L.  J. — I  am  of  the  same  opinion  and  have 
nothing  to  add.  The  summons  to  vary  the  chief 
clerk's  certificate  will  be  dismissed,  with  costs. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Horee  &  Pattisaon. 

Solicitors  for  the  respondents,  G.  8.  <fc  27.  Brandon* 


24 


the  weekly  reporter,    i**.  **]»*.]    VAXiait 


Court  of  Appeal. 


Boyal  Bank  of  Scotland  v.  Tottenham. 


Court  of  Appeal. 


Prom  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Esy  [  July  4,  1894. 

and  A.  L.  Smith,  L.JJ.)      ) 

Boyal  Bank  of  Scotland  v.  Tottenham,  (a.) 

Cheque — Port-dated  cheque — Validity  of— Holder  for 
value — Banker  and  customer — Stamp  Act,  1891  (54  <fe 
55  Vict.  c.  39),  a.  38— Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  c.  61),  ss.  13,  73. 

A  post-dated  cheque,  bearing  a  penny  stamp,  though 
taken  by  the  holder  before  its  date,  is  a  valid  cheque,  and 
an  action  can  be  maintained  upon  it  by  the  holder  after 
its  date, 

Gatty  v.  Fry,  25  W.  R.  305,  2  Ex.  D.  265,  followed. 

Where  a  customer  pays  a  cheque  into  his  account  at  his 
bankers,  with  the  intention  that  the  bankers  shall  at  once 
credit  him  with  the  amount  in  his  account,  and  the 
bankers  place  the  amount  to  his  credit  accordingly,  the 
bankers  become  holders  of  the  cheque  for  value,  and  can 
sue  upon  it. 

Appeal  from  the  judgment  of  Wills,  J.,  in  favour 
of  the  plaintiffs  at  the  trial  of  the  action  without  a 

The  action  was  to  recover  £250  upon  a  oheque 
drawn  by  the  defendant  to  the  order  of  Cecil  Ham- 
brough.  The  cheque  was  drawn  upon  the  3rd  of 
August,  1893,  but  was  dated  the  10th  of  August, 
and  it  was  stamped  with  a  penny  stamp.  It  was 
indorsed  in  blank  on  the  7th  of  August  by  Ham- 
brought  who  then  handed  it  to  Mrs.  Monson,  and 
she  paid  it  into  her  account  at  the  plaintiffs'  bank  on 
the  8th  of  August,  and  the  amount  thereof  was  placed 
to  her  credit,  and  she  was  allowed  by  the  plaintiffs  to, 
and  did,  draw  against  it.  On  the  10th  of  August  the 
defendant  stopped  payment  of  the  cheque,  and  the 
plaintiffs'  manager  was  informed  thereof  by  telegram. 
The  manager  thereupon  debited  her  account  with  the 
amount  of  the  cheque,  thereby  leaving  a  debit 
balance  against  her  of  £142,  and  at  the  date  of  the 
action  the  debit  balance  was  increased  to  over  £250. 

The  learned  judge  held  that  the  plaintiffs  became 
holders  of  the  cheque  for  value  when  they  placed  the 
amount  thereof  to  Mrs.  Monson*  s  credit;  and, 
further,  that  they  could  maintain  the  action  notwith- 
standing that  the  oheque  was  post-dated.  He 
accordingly  gave  judgment  for  the  plaintiffs  for  the 
amount  of  the  cheque. 

Channell,  Q.G.,  and  Montague  Lush,  for  the  de- 
fendant.— The  cheque  being  post-dated  and  taken  by 
the  bank  before  the  date  upon  its  face,  the  bank 
cannot  maintain  an  action  upon  it.  By  section  73  of 
the  Bills  of  Exchange  Act,  1882,  a  cheque  is  a  bill  of 
exchange  drawn  on  a  banker  payable  on  demand. 
Upon  the  8th  of  August,  when  the  bank  took  this 
cheque,  the  oheque  was  not  payable  on  demand.  By 
the  schedule  to  the  Stamp  Act,  1891,  a  bill  of  ex- 
change, unless  it  is  payable  on  demand,  requires  an 
ad  valorem  stamp.  This  cheque  was  a  bill  of  ex- 
change payable  at  a  future  date :  Forster  v.  Mackreth, 
15  W.  B.  747,  L.  B.  2  Ex.  163;  and  therefore  re- 
quired an  ad  valorem  stamp ;  and  by  section  38,  sub- 
section 1,  of  that  Act  the  person  who  takes  a  bill  of 
exchange  not  duly  stamped  cannot  recover  upon  it  or 
make  it  available  for  any  purpose  whatever.  An 
action  could  not  have  been  brought  upon  this  instru- 
ment on  the  8th  of  August,  when  the  bank  took  it, 
and,  consequently,  it  cannot  be  said  to  have  been 
payable  on  demand.  Section  13,  sub-section  2,  of 
the  Bills  of  Exchange  Act,  1882,  which  provides  that 
a  bill  is  not  invalid  by  reason  only  that  it  is  post- 
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dated,  does  not  make  a  oheque  valid  whenever  it  is 
post-dated.  It  does  not  affect  the  provisions  of  the 
Stamp  Act,  which  were  passed  subsequently.  More- 
over, if  section  13  is  inconsistent  with  the  part  of  the 
Aot  relating  to  cheques,  then  section  73  excludes  its 
operation  so  far  as  regards  cheques.  The  court  must 
inquire  when  the  instrument  was  drawn:  Field  v. 
Woods,  7  A.  &  E.  114.  The  decision  in  Gatty  v.  Fry, 
25  W.  B.  305,  2  Ex.  D.  265,  was  wrong,  and  ought 
not  to  be  followed.  [They  also  referred,  upon  this 
point,  to  Bull  v.  0%  Sullivan,  L.B.6Q.  B.  209,  19 
W.  B.  C.  L.  Dig.  17;  Clarke  v.  Roche,  26  W.  B.  112, 
3  Q.  B.  D.  170;  Emanuel  v.  Robarts.  9  B.  &  S.  121, 
16  W.  B.  C.  L.  Dig.  7;  Misa  v.  Currie,  24  W.  B. 
1049,  1  App.  Cas.  554;  Hitchcock  v.  Edwards,  60 
L.  T.  N.  S.  636,  37  W.  B.  Dig.  22;  Canenter  ▼. 
Street,  6  Times  L.  B.  410.]  Secondly,  as  the  bank 
had  notice  of  the  dishonour  of  the  oheque  before  the 
full  amount  of  it  was  drawn  against,  the  bank  would 
recover  part  as  agents  for  Mrs.  Monson,  and  would 
have  to  account  to  her,  and  any  defence  available 
against  her  would  be  pro  tanto  available  against  the 
bank :  Thornton  v.  Maynard,  L.  B.  10  0.  P.  695,  24 
W.  B.  Dig.  40. 

In  re  Palmer,  Ex  parte  Richdale,  30  W.  B.  262,  19 
Ch.  D.  409,  was  also  referred  to. 

R.  M.  Bray  {J.  F.  P.  Rawlinson  with  him),  for  the 
plaintiffs. — When  a  cheque  is  handed  to  a  banker  to 
place  to  the  credit  of  a  customer's  account,  and  the 
banker  places  it  to  his  credit,  the  banker  becomes  a 
holder  of  the  oheque  for  value,  and  can  sue  upon  it : 
In  re  Palmer,  Ex  parte  Richdale.  The  plaintiff's, 
therefore,  became  holders  of  this  cheque  for  value. 
As  regards  the  other  point,  it  is  for  the  judge  at  the 
trial  to  see  whether  the  particular  instrument  ifl  on 
its  face  properly  stamped.  The  instrument  alone 
must  be  looked  at :  Gatty  v.  Fry.  This  oheque  when 
produced  at  the  trial  was  properly  stamped,  and 
section  13,  sub-section  2,  of  the  Bills  of  Exchange 
Act,  1882,  says  that  post-dating  shall  not  make  a  bul 
invalid. 

Channell,  Q.C.,  replied. 

Lord  Esher,  M.R.— The  first  question  is  whether 
the  plaintiffs  gave  consideration  for  this  cheque.  It 
has  been  held  that  when  a  customer  pays  a  cheque 
into  his  bankers  with  the  intention  that  the  bankers 
shall  at  once  credit  him  with  the  amount  in  his 
account,  and  the  bankers  accept  the  oheque  upon 
those  terms  and  place  the  amount  to  his  credit 
accordingly,  that  is  giving  value  for  the  cheque,  and 
the  bankers  thereupon  become  holders  of  the  cheque 
for  value.  That  was  decided  by  this  court  in  In  re 
Palmer,  Ex  parte  Richdale.  That  being  so,  the 
moment  the  plaintiffs  gave  credit  to  Mrs.  Monson  for 
the  cheque,  they  became  holders  of  it  for  value.  That 
contention  therefore  fails. 

It  was  then  said  that  the  oheque  was  not  payable 
on  demand,  and  was,  therefore,  not  properly  stamped. 
The  judge  at  the  trial  has  merely  to  look  at  the 
instrument,  and  see  whether  upon  its  face  it  is  pro- 
perly stamped.  This  cheque,  when  so  looked  at, 
appeared  to  be  payable  on  demand.  It  is  said  that 
that  is  not  so  under  the  circumstances,  inasmuch  as 
the  oheque  was  drawn  on  the  3rd  of  August,  and 
indorsed  and  handed  to  Mrs.  Monson  on  the  7th  of 
August.  It  is  a  post-dated  cheque,  and  it  is  said 
that  as  it  was  issued  and  negotiated  before  its  date, 
it  was  not  a  cheque  payable  on  demand,  but  was  an 
instrument  payable  at  so  many  days  after  issue, 
and,  not  being  duly  stamped,  by  reason  of  sec- 
tion 38  of  the  Stamp  Act,  1891,  it  could  not  be 
made   available    for  any  purpose   whatever.      Bat 
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section  13,  sub-section  2,  of  the  Bills  of  Exchange 
Act,  1882,  says  that  a  bill  is  not  invalid  by  reason 
only  that  it  is  post-dated.  Has  section  38  of 
the  Stamp  Act,  1891,  rendered  this  cheque  invalid  ? 
If  that  were  so,  the  Stamp  Act  would  be  in  conflict 
with  the  Bills  of  Exchange  Act.  But  when  one 
remembers  that  the  Stamp  Act  is  brought  into  play 
only  at  the  trial,  it  is  clear  that  when  the  Act  pre- 
scribes a  certain  stamp  and  enacts  that  the  instrument 
is  to  be  invalid  unless  it  is  properly  stamped,  the 
question  as  to  the  sufficiency  of  the  stamp  must  be 
determined  by  the  judge  upon  the  form  of  the 
instrument,  at  the  trial.  If  so,  the  two  Acts  are  con- 
sistent, and  poet-dating  does  not  invalidate  a  cheque. 
As  regards  the  point  that  the  cheque  was  partly 
paid  when  the  plaintiffs  debited  Mrs.  Monson's 
account  with  the  amount  of  it,  the  answer  is  that  such 
a  dealing  in  this  case  in  the  account  between  the 
bankers  and  their  customer  does  not  amount  to 
payment.  All  the  objections,  therefore,  fail,  and  the 
appeal  must  be  dismissed. 

Kay,  L.J. — I  am  of  the  same  opinion.  The  first 
question  is  whether  the  bank  gave  value  for  the 
cheque.  In  Foley  v.  Hill,  2  H.  L.  Cas.  28,  at  p.  36, 
Lord  Gottenham  said:  "Money,  when  paid  into  a 
bank,  ceases  altogether  to  be  the  money  of  the  prin- 
cipal ;  it  is  then  the  money  of  the  banker,  who  is  bound 
to  return  an  equivalent  by  paying  a  similar  sum  to 
that  deposited  with  him  when  he  is  asked  for  it." 
Applying  that  principle  here,  the  cheque  was  handed 
by  Mrs.  Monson  to  her  bankers  to  do  what  they 
pleased  with  it,  and  in  consideration  thereof  the 
Bankers  allowed  Mrs.  Monson  to  draw  against  it, 
just  as  if  it  was  cash.  That  was  giving  value  for  the 
cheque ;  and  in  section  27  of  the  Bills  of  Exchange 
Act,  1882,  valuable  consideration  is  defined  as  any 
consideration  sufficient  to  support  a  simple  contract. 
Therefore  the  bank  became  holders  of  the  cheque  for 
value.  The  very  point  was  decided  by  this  court  in 
In  re  Palmer,  Ex  parte  Riclidale. 

It  was  next  said  that  this  cheque  was  not 
properly  stamped,  as  it  was  post-dated.  But 
section  73  of  the  Bills  of 'Exchange  Act,  1882, 
applies  to  a  cheque  the  provisions  of  that  Act 
applicable  to  a  bill  of  exchange  payable  on  demand. 
Then  by  section  13,  sub-section  2,  a  bill  is  not  invalid 
by  reason  only  that  it  is  post-dated.  What  does 
post-dating  mean  P  If  a  cheque  is  not  issued  until 
its  date  it  is  not  a  post-dated  cheque.  In  the  present 
case  the  cheque  was  post-dated  because  it  was  issued 
before  the  10th  of  August.  The  Bills  of  Exchange 
Act,  1882,  by  section  13,  sub-section  2,  however,  says 
that  a  bill  is  not  to  be  invalid  by  reason  only  that  it  is 
post-dated.  If  it  was  a  valid  cheque  it  was  right 
and  proper  to  negotiate  it,  and  to  deal  with  it  as 
such. 

It  is  said  that  the  Stamp  Act,  1891,  makes  the 
cheque  invalid,  inasmuch  as  it  is  not  payable  on 
demand.  But  I  find  it  laid  down  in  Qatty  v.  Fry 
that  that  is  not  the  meaning  of  the  Stamp  Act,  and 
mat  that  Act  does  not  invalidate  a  post-dated 
cheque.  That  case  was  followed  in  Hitchcock  v. 
Edwards  and  in  Carpenter  v.  Street.  The  judge  at 
the  trial  must  look  and  see  whether  the  bill  on  its  face 
is  properly  stamped.  The  two  Acts  are  perfectly 
reconcilable.  The  matter  becomes  still  more  clear 
when  it  is  remembered  that  the  earlier  Stamp  Acts 
were  repealed  by  the  Stamp  Act,  1870,  and  that 
neither  in  that  Act  nor  in  the  Stamp  Act,  1891, 
which  has  superseded  it,  is  there  one  word  about 
post-dated  cheques.  This  contention,  therefore, 
also  fails.  Nor  can  it  be  said  that  the  bank  have 
paid  themselves  to  some  extent  by  debiting  Mrs. 
Monson's  account  when  the  cheque  was  dishonoured, 


inasmuch  as  at  the  date  of  the  action  she  owed  them 
more  than  the  amount  of  the  cheque. 

A.  L.  Smith,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Minet,  Harvie,  Smith,  & 
May, 

Solicitors  for  the  defendant,  P.  J.  Gordon  <fe  Son. 


igtgfj  ffiourt  of  justice. 


Chan.  Div. 
North,  J. 


May  25 ;  Aug.  1,  1894. 


In  re  Wilson  and  Stephens'  Contract  (a.). 

Vendor  and  purchaser — Interest  on  purchase-money — 
Wilful  default. 

Delay  by  the  vendor  in  taking  steps  necessary  to  com- 
plete his  title  may  amount  to  "  wilful  default.9* 

There  is  no  jurisdiction  upon  a  vendor  and  purchaser 
summons  to  grant  compensation. 

Summons  under  the  Vendor  and  Purchaser  Act, 
1874  (37  &  38  Vict.  c.  78). 

The  property  sold  was  copyhold.  By  an  indenture 
dated  the  30th  of  May,  1889,  the  vendor  had  conveyed 
to  Bayner,  who,  by  an  indenture  dated  the  31st  of 
May,  1889,  had  mortgaged  the  property  back  to  the 
vendor,  who  had  sold  the  property  to  the  purchaser 
under  a  power  contained  in  the  mortgage  deed.  In 
the  contract  for  the  sale  of  the  property  to  the 
purchaser  it  was  provided  that  interest  snould  be 
payable  on  the  purchase-money  "if  from  any  cause 
whatever  other  than  wilful  default  on  the  part  of  the 
vendor"  the  purchase  should  not  be  completed  on 
the  29th  of  September. 

The  vendor,  who  had  never  been  admitted  as 
tenant,  took  no  steps  to  be  admitted  until  the  10th  of 
Ootober.  The  steward  of  the  manor  then  contended 
that  Bayner  also  ought  to  be  admitted.  Ultimately 
the  vendor  was  admitted  on  the  14th  of  December, 
1893,  and  the  purchase  was  completed  on  the  17th  of 
January,  1894,  without  prejudice  to  the  question  of 
whether  the  purchaser  was  entitled  to  compensation 
for  the  delay  m  delivery  up  of  possession,  or  whether 
the  vendor  was  entitled  to  interest  upon  the  purchase- 
money. 

Martelli,  for  the  purchaser. — The  date  for  comple- 
tion was  the  29th  of  September.  The  vendor  took  no 
steps  to  obtain  admission  until  the  10th  of  October. 
That  was  wilful  default,  and  the  vendor  is  not  entitled 
to  interest  from  the  29th  of  September  till  the  17th  of 
January,  when  the  purchase  was  actually  completed. 
The  purchase-money  was  placed  on  deposit,  and  the 
interest  it  produced  paid  to  the  vendor.  On  the 
question  whether  the  purchaser  was  entitled  to 
compensation  he  cited  In  re  Tubbs  and  the  Corporation 
of  London,  38  Solicitors'  Joubnal,  476;  Royal 
Bristol  Building  Society  v.  Bomash,  35  Ch.  D.  390,  35 
W.  B.  Dig.  69. 

D.  Jones,  for  the  vendor. — In  Royal  Bristol  Build- 
ing Society  v.  Bomash,  the  purchaser  was  to  have 
taken  immediate  possession.  The  tenant  there  threw 
up  the  contract  because  of  the  delay.  A  purchaser 
must  have  contracted  for  vacant  possession  to  be 
entitled  to  compensation,  on  the  ground  of  the  pos- 
sibility  of   letting.     [He    cited    In   re    Young   and 
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Harston's  Contract,  34  W.  B.  84,  31  Ch.  D.  168;  In 
re  Hetling  and  MertorCs  Contract,  42  W.  B.  19,  [1893] 
3  Ch.  269 ;  Fry  on  Specific  Performance,  last  edition, 

S.  627.]  The  delay  was  caused  by  the  unreasonable 
emands  of  the  steward  of  the  manor.  It  is  a  little 
worthy  of  note  that  the  complaint  now  is  that  we 
ought  to  have  applied  for  admission  as  soon  as  we 
had  a  contract.  That  complaint  ought  to  have  been 
made  sooner.  It  was  formerly  said  that  the  mort- 
gagor ought  to  have  been  admitted,  and  then  to  have 
mortgaged  back  to  the  vendor.  That  is  quite  unrea- 
sonable, for  the  legal  estate  was  where  it  ought  to  be. 
Why  should  we  spend  money  for  nothing  ?  Surrender 
and  admission  in  this  manor  cost  £120.  Moreover, 
the  purchaser  after  conveyance  is  not  entitled  to  com- 
pensation. [Nobth,  J.,  referred  to  Clarke  v.  Ramuz, 
[1891]  2  Q.  B.  456,  40  W.  B.  Dig.  274.]  Anyhow,  a 
claim  for  compensation  is  not  admissible  on  a  vendor 
and  purchaser  summons. 

Martelli,  in  reply. — I  submit  that  the  question  of 
compensation  is  one  arising  out  of  the  contract.  [He 
referred  to  Fry,  pp.  514,  515,  s.  1136.]  There 
was  wilful  default  on  the  part  of  the  vendor.  The 
purchaser  made  reasonable  offers,  and  the  delay  was 
entirely  caused  by  the  vendor.  Whatever  difficulty 
the  vendor  had,  came  to  an  end  on  the  14th  of 
December,  and  the  subsequent  delay  was  entirely 
caused  by  his  conduct. 

Cur,  adv.  vult, 

Aug.  1. — Nobth,  J.,  after  stating  the  facts,  said: 
I  have  to  decide  two  questions— -(1)  whether  the 
vendor  is  to  receive  interest?  and  (2)  whether  the 
purchaser  is  entitled  to  compensation  for  the  delay  ? 
The  purchaser  can  only  escape  if  there  was  "  wilful 
default "  caused  by  the  vendor,  and  clearly  not  due 
to  any  fault  of  her  own.  She  deposited  the  purchase- 
money,  but  the  vendor  was  not  ready  to  complete, 
and  it  was  not  until  the  10th  of  Ootober  that  the 
vendor  approached  the  lord  of  the  manor.  It  is  said 
that  there  was  no  requisition  on  this,  but  it  seems 
rather  a  matter  of  conveyance  than  anything  else. 

The  vendor,  in  fact,  allowed  the  matter  to  sleep. 
Was  this  "  wilful  default"  ?  In  my  opinion  it  was. 
I  have  considered  Tubba  v.  Corporation  of  London.  I 
do  not  intend  to  decide  what  is  "  wilful  default"  in 
the  abstract.  In  re  Hetling  and  Merton  is  in  point. 
In  the  present  case  the  vendor  knew  the  material 
f  acts,  and  that  the  purchase  could  only  be  completed 
by  his  getting  admitted  before  the  date  of  completion. 
The  delay  did  not  arise  from  any  unforeseen  occurrence, 
and  in  a  sense  it  amounts  to  "  wilful  default." 

From  what  date,  then,  should  interest  be  paid  P  It 
is  said  from  the  10th  of  October.  I  think  that  the 
purchaser  was  entitled  to  three  days*  notice.  I  fix 
the  17th  of  December  as  the  day  from  which  interest 
should  run.  Some  delay  arose  from  getting  the 
steward's  concurrence,  but  I  cannot  fix  any  dates 
between  which  the  vendor  was  not  in  fault.  From 
the  17th  of  December  the  purchaser  does  not  dispute 
his  liability  to  pay  interest,  and,  indeed,  has^  hi  fact, 
already  paid  it. 

The  purchaser  also  claims  compensation  for  the 
delay  in  completion,  but  this  claim  for  compensation 
is  in  reality  one  for  unliquidated  damages.  If  they 
are  to  be  recovered,  an  action  is  necessary.  Royal 
Bristol  Building  Society  v.  Bomash  shows  that  such 
damages  cannot  be  recovered  upon  a  vendor  and 
purchaser  summons. 

I  rKqwiiire  the  summons  as  far  as  regards  the  claim 
for  compensation,  and  give  no  costs  to  either  party. 

Solicitors  for  purchaser,  Warburton  <fe  Be  Paula. 

Solicitors  for  vendor,  Nicol,  Son,  &  Jones. 


Oct  29. 


Q.  B.  Div.  i 

(Mathew  and  Charles,  JJ.)  f 

Reg.  v.  Tatlob.  (a.) 

Criminal  law — Form  of  indictment — False  pretences — 
Receiving  goods  knowing  them  to  have  been  obtained  by 
a  false  pretence — Setting  out  false  pretence  in  the 
indictment— 24  &  25  Vict.  c.  96,  s.  95. 

In  an  indictment  for  receiving  goods  knowing  them  to 
have  been  obtained  by  false  pretences,  it  is  not  necessary 
to  set  out  the  false  pretence. 

Writ  of  error  directed  to  George  Warry,  Esq.,  the 
Beoorder  of  the  Borough  of  Portsmouth. 

On  the  6th  of  April,  1894,  George  Taylor  was 
indicted  at  the  quarter  sessions  of  Portsmouth  for 
obtaining  goods  by  false  pretences,  and  for  receiving 
the  same  goods  knowing  them  to  have  been  obtained 
by  fake  pretences.  There  were  four  counts  to  the 
indictment,  and  the  third  and  fourth  counts,  which 
contained  the  charge  of  reoeiving,  did  not  set  out  the 
false  pretences,  but  merely  contained  the  averment 
that  he,  George  Taylor,  had  received  goods  unlaw- 
fully obtained,  and  that  he,  the  said  George  Taylor,  at 
the  time  when  he  received  the  goods,  well  knew  the 
same  to  have  bean  unlawfully  obtained. 

An  objection  was  raised  at  the  trial  that  the  third 
and  fourth  counts  were  bad  on  the  ground  that  they 
did  not  set  out  the  false  pretence.  The  objection  was 
overruled,  and  a  verdict  of  guilty  was  brought  in  by 
the  jury,  and  the  prisoner  was  sentenced. 

Charles  Matthews  and  Stephenson,  for  the  prisoner. 
— It  is  necessary  to  set  out  the  false  pretence,  because 
otherwise  the  charge  is  not  set  out  with  reasonable 
certainty:  R.  v.  Goldsmith,  21  W.  B.  791,  L.  R.  2 
C.  0.  B.  74;  R.  v.  Rymes,  3  Gar.  &  Kir.  326.  The 
prisoner  is  entitled  to  know  that  the  false  pretence 
alleged  is  one  that  is  within  the  statute.  There  ought 
to  be  an  averment  in  the  third  and  fourth  counts 
which  will  connect  them  with  the  first  and  second. 

Temple  Cooke  and  G.  T.  Warry,  for  the  prosecution. 
— It  is  not  necessary  to  set  out  the  false  pretence  in  a 
count  for  receiving:  R.  v.  AspinaU,  25  W.  B.  283, 
46  L.  J.  M.  0.  145 ;  R.  v.  Hill,  mentioned  in  Bussell 
on  Crimes,  5th  ed.,  vol.  2,  p.  482.  The  oourt  is 
not  bound  by  the  authority  of  R.  v.  Goldsmith,  for 
it  is  only  a  dictum.  R.  v.  Rymes  is  only  a  decision 
on  circuit,  and  the  point  was  not  properly  raised 
before  the  court.  It  is  not  the  practice  in  conspiracy 
to  set  out  the  pretence  :  R.  v.  Gill,  2  B.  &  Aid.  204. 
All  that  is  necessary  is  to  aver  the  indispensable 
facts,  the  false  pretence  itself  is  a  mere  matter  of 
evidence. 

Stephenson  replied.  1 

Mathew,  J. — Our  judgment  must  be  for  the  ! 
Crown.  There  was  an  indictment  for  reoeiving  goods  ] 
obtained  by  false  pretences.  The  defendant  demurs  ' 
that  it  is  indispensable  that  the  false  pretence  should  j 
be  set  out.  One  thing  is  dear,  that  for  many  years  ] 
the  form  of  indictment  has  been  similar  to  the  present 
one.  The  indictment  charges  the  defendant  that  he 
unlawfully  received  certain  goods  unlawfully  obtained 
by  false  pretences,  and  it  is  said  that  there  is 
uncertainty,  and  that  it  might  cover  the  case  where 
the  false  pretence  was  a  promissory  one.  The  answer 
is  that  in  such  a  case  it  would  not  be  unlawful.  Our 
attention  has  been  called  to  certain  dicta.  The  first 
of  these,  which  is  to  be  found  in  a  note  to  a  case 
mentioned  in  Bussell  on  Crimes,  was  only  an  opinion 
of  the  judges  on  circuit  when  consulted  on  the  point 

(a.)  Reported  by  C.  G.  Wilbbaham,  Esq.,  Barrister- 
at-Law. 


VoLXUit      oto».io.i»t.]      T*HE  WtiE&LY  RtiPOltTEiR. 


53 


High  Cotjrt. 


Beg.  v.  Taylor— Laver  v.  Chesterfield  Union. 


High  Court. 


by  Commissioner  Greaves  at  Gloucester  Assizes.  The 
second  was  a  dictum  of  a  most  guarded  kind  by 
Bramwell,  B.,  in  the  trial  of  R.  v.  Goldsmith.  And 
this  is  the  whole  authority  on  the  subject.  Now  the 
elementary  rule  is  that  all  the  mots  indispensable  to 
prove  the  gist  of  the  offence  have  to  be  dearly  set  out 
in  the  indictment  with  reasonable  certainty.  What 
is  the  gist  of  the  offence  in  this  case  ?  It  is  that  the 
goods  were  received  with  the  knowledge  that  they 
had  been  obtained  by  some  false  pretenoe.  So  in  the 
case  of  a  conspiracy  to  obtain  goods  by  false  pretences 
it  was  laid  down  by  Abbott,  C.J.,  and  Holroyd,  J., 
in  R.  v.  QiU  that  the  gist  of  the  offence  is  the 
conspiracy.  It  is  objected  that  the  particular  means 
and  devices  are  not  mentioned.  But  it  is  conceivable 
that  persons  might  meet  together  and  determine  to 
defraud  someone  without  settling  the  means  by  which 
they  are  to  do  it.  The  meeting  and  resolution  would 
nevertheless  constitute  the  offence.  The  means  are  a 
matter  of  evidence,  and  it  is  not  necessary  to  set 
them  out  in  the  indictment. 

Charles,  J. — I  agree.  I  think  the  counts  are 
both  good.  They  state  with  reasonable  oertatnty  all 
the  ingredients  of  the  offence.  If  the  prisoner  had 
been  charged  with  conspiracy  it  would  not  have  been 
necessary  to  set  out  the  false  pretenoe.  The  same 
reasoning  is  applicable  to  the  present  case.  The  gist 
of  the  offence  is  the  receipt  of  the  goods  unlawfully, 
and  not  that  they  were  obtained  by  any  particular 

Setenoe.  R.  v.  Gill  exactly  covers  the  present  case, 
le  rule  of  pleading  is  that  it  is  necessary  to  allege 

I  all  the  necessary  ingredients  of  the  offence.  Here  it 
is  averred  that  goods  were  received  having  been 
obtained  by  false  pretences,  and  that  the  prisoner 
received  them  knowing  them  to  have  been  so  unlaw- 

k  fully  obtained.  In  R.  v.  Wilson,  2  Moo.  C.  C.  52, 
the  indictment  was  bad  because  there  was  no  refer- 
^oe  to  a  false  pretence  at  all.  We  cannot  consider 
the  opinion  of  the  judges  at  the  Gloucestershire 
Assizes,  given  in  R.  v.  Hill,  as  binding  on  us.  In  R. 
▼.  Goldsmith  the  whole  question  was  whether  the 
indictment  was  cured  by  verdict.  Besides,  in  that 
case  the  goods  were  not  said  to  be  unlawfully 
obtained.  I  decide  the  case  on  the  broad  ground 
that  the  indictment  contains  on  its  face  all  the  in- 
gredients necessary  to  constitute  the  offence. 

Judgment  for  the  Crown, 

Solicitors  for  the  Crown,  Ford  <fc  Ford. 

Solicitors  for  the  defendant,  A.  W.  Mills,  for  G.  H. 


Oct.  26. 


Q.  B.  Div.  (Divisional  Court)  \ 
.         (Mathew  and  Charles,  JJ.)    j 

Layer  v.  Chesterfield  Union,  (a.) 

Poor  law — Pauper  in  receipt  of  outdoor  relief — Re- 
imbursement of  guardians  on  death  of  pauper — 
Ordinary  creditors— Poor  Law  Act,  1849  (12  <fc  13 
Vid.  c.  103),  ss.  16,  17. 

A  pauper  received  outdoor  relief  from  the  guardians 
of  the  union  during  the  last  year  of  her  life.  She  left 
a  wiU  disposing  of  certain  property,  and  appointing  as 
her  executor  a  creditor.  The  guardians,  after  the  death 
of  the  pauper,  claimed  the  property  as  preferential 
creditors  under  the  Poor  Law  Act,  1849,  s.  16. 

Held,  that  the  guardians  were  ordinary,  not  preferen- 
tial, creditors  ;  that  they  were  not  entitled  to  "  take  and 
appropriate  "  the  property  of  the  deceased  pauper,  but 

(a.)  Reported   by  Theobald   Mathew,   Esq., 
Barrister-at-Law. 


were  only  entitled  to  be  reimbursed  in  the  same  way  as 
other  creditors,  and  that  the  executor  creditor  had  an 
equal  right  to  be  reimbursed. 

Appeal  from  the  decision  of  his  Honour  Judge 
Ellison,  in  the  County  Court  of  Sheffield. 

Sarah  Goodall  had  been  in  the  receipt  of  outdoor 
relief  from  the  Guardians  of  the  Chesterfield  Union 

Sthe  defendants),  during  the  year  preceding  her 
lealth,  to  the  amount  of  £16  18s.  Being  possessed 
of  some  property  (furniture)  she  left  a  will,  appoint- 
ing as  her  executor  Charles  Laver  (the  plaintiff),  a 
creditor  to  an  amount  exceeding  £16  18s.  The  execu- 
tor instructed  a  firm  of  auctioneers  to  advertise  a  sale 
of  the  furniture,  but  before  the  sale  the  guardians 
gave  notice  that  they  claimed  the  goods  of  the  de- 
ceased, or  the  proceeds  of  the  sale,  to  the  extent  of 
the  amount  of  relief  advanced  to  her,  under  the  Poor 
Law  Act,  1849  (12  &  13  Vict.  o.  103),  s.  16,  which 
enacts  that  "  where  any  pauper  shall  have  in  his  pos- 
session .  .  .  any  money  or  valuable  security  for 
money,  the  guardians  of  the  union  or  parish  within 
which  such  pauper  is  chargeable  may  take  and  appro- 
priate so  much  of  such  money  or  the  produce  of  such 
security,  or  recover  the  same  as  a  debt  before  any 
local  court,  as  will  reimburse  the  said  guardians  for 
the  amount  expended  by  them  ...  in  the  relief 
of  such  pauper  during  the  period  of  twelve  months 
prior  to  such  taking  and  appropriation,  or  prior  to 
such  proceeding  for  the  recovery  thereof  •  .  •  ; 
and  in  the  event  of  the  death  of  any  pauper  having 
in  his  possession  or  belonging  to  him  any  money  or 
property,  the  guardians  of  the  union  or  parish 
wherein  suoh  pauper  shall  die  may  reimburse  them- 
selves the  expenses  incurred  by  them  in  and  about 
the  burial  of  such  pauper,  and  in  and  about  the 
maintenance  of  suoh  pauper  at  any  time  during  the 
twelve  months  previous  to  the  decease." 

By  section  17  the  costs  of  burying  any  poor  per- 
son who  dies  outside  the  union  or  parish,  being  at 
the  time  of  his  death  in  the  receipt  of  relief  from  the 
guardians,  "  shall  be  recoverable  in  like  manner  and 
from  the  same  parties  as  the  cost  of  any  relief  (if 
given  to  such  person  when  living)  would  have  been 
recoverable. 

An  interpleader  issue  was  tried,  in  which  Charles 
Laver  was  the  plaintiff  and  the  guardians  defend- 
ants, and  the  county  court  judge  held  that  the 
guardians  were  preferential  and  secured  creditors ; 
that  the  words  "  in  manner  aforesaid  "  must  be  im- 
plied in  the  latter  part  of  section  16 ;  and  that  the 
proceeds  of  the  sale  must  go  to  the  guardians. 

The  plaintiff  appealed. 

Brooke  Little,  for  the  appellant.— The  guardians 
have  no  greater  rights  than  ordinary  creditors. 
Section  16  does  not  authorize  them  to  "  take  and 
appropriate"  the  pauper's  property  in  the  event  of 
his  death.  They  may  only  "reimburse  themselves." 
[Mathew,  J.— Section  17  is  important.] 

A.  Glen,  for  the  respondents.— The  Act  of  1849 
gives  the  guardians  something  beyond  their  common 
law  rights  as  creditors.  Some  meaning  must  be 
given  to  the  provisions  of  section  16.  The  debt 
owing  to  the  creditor-executor  was  a  voluntary  one, 
while  the  guardians,  in  giving  relief  to  the  pauper, 
were  performing  a  statutory  duty.  The  words  "  take 
and  appropriate  "  must  be  read  into  the  second  part 
of  section  16.  Section  17  refers  to  a  voluntary 
expense  incurred  by  the  guardians,  and  puts  them  on 
the  footing  of  ordinary  creditors.  But  the  second 
part  of  section  16  gives  them  priority,  or  has  no 
meaning  at  all. 

He  cited  In  re  Newbegin,  36  W.  B.  69,  36  Ch.  D. 
477  ;  Guardians  of  West  Ham  v.  Ovens,  21  W.  B,  143, 
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High  Or.       Layer  v.  Chesterfield  Union.— Saundbbs  v.  Holbokn  Board  of  Works.       High  Gt. 


L.  E.  8  Ex.  37 ;  Poor  Law  Act,  1844  (7  &  8  Vict.  o. 
101 ),  s.  31 ;  Lunatic  Asylums  Act,  1853  (16  &  17  Viot.  c. 
97),  s.  104. 

Mathew,  J.— I  think  that  this  appeal  must  be 
allowed.  [He  stated  the  facts.]  The  guardians  of 
the  union  contend  that,  under  section  16,  they  have  a 
preferential  claim  to  the  proceeds  of  the  sale,  and 
that  the  executor  has  lost  any  right  to  be  satisfied  in 
respect  of  the  debt  due  to  him  from  the  deceased 
pauper.  If  this  contention  is  a  sound  one,  I  can  only 
say  that  it  is  a  remarkable  and  extraordinary  result 
of  the  Act,  and  that  I  can  see  no  justice  in  such  an 
arrangement.  When  one  turns  to  the  Act  one  can 
find  nothing  which  authorizes  the  guardians  to  seize 
a  pauper's  property  in  the  circumstances  of  this  case, 
or  which  places  them  in  a  different  position  to  the 
ordinary  body  of  creditors.  The  earlier  part  of  sec- 
tion 16  is  as  follows.  [His  lordship  read  the  first 
part  of  the  section.]  There  is  nothing  in  that  part  of 
the  Act  which  treats  the  guardians  as  other  than 
ordinary  creditors.  They  are  given  an  alternative 
remedy.  They  may  "take  and  appropriate,"  or 
"  recover  the  same  as  a  debt."  The  next  part  of  the 
section  is  this :  [his  lordship  read  the  second  part]. 
No  remedy  is  specified.  "In  manner  aforesaid"  is 
not  to  be  found  there.  The  county  court  judge  said 
that  those  words  should  be  read  in,  and  held  that  the 
guardians  were  therefore  preferential  creditors.  But 
section  17  throws  some  light  on  the  matter.  That 
section  relates  to  the  recovery  by  the  guardians  of 
the  costs  of  burying  any  poor  person,  in  the  receipt  of 
relief,  who  dies  outside  the  limits  of  the  union  or 
parish,  and  declares  that  such  costs  "  shall  be  re- 
coverable in  like  manner  and  from  the  same  parties  as 
the  costs  of  any  relief  (if  given  to  such  person  when 
living)  would  have  been  recoverable." 

The  guardians  in  this  case  were  mere  creditors, 
entitled  to  be  reimbursed  in  the  same  way  as  other 
creditors.  There  is  nothing  in  the  Act  which  takes 
away  from  ordinary  creditors  their  share  of  the  pro- 
ceeds of  the  sale.  The  language  of  the  Act  is  per- 
fectly dear. 

Charles,  J. — I  am  of  the  same  opinion.  The 
section  is  difficult  to  construe,  but  the  county  court 
judge  overlooked  the  alternative  remedy  supplied  by 
section  16.  That  section  has  no  intention  of  dealing 
with  any  preferential  right  of  the  guardians ;  it  only 
provides  them  with  a  convenient  remedy.  In  the 
earlier  half  of  the  section  the  alternative  remedy  is 
set  out.  When  one  looks  at  the  second  part  of  the 
section  one  remarks  that  there  are  no  words  embody- 
ing the  earlier  portion.  The  county  court  judge  omits 
to  notice  the  fact  that  there  is  an  alternative  remedy, 
and  reads  the  first  part  of  the  section  as  an  absolute 
power  to  appropriate  the  goods  of  the  pauper.  He  then 
reads  the  words  "in  manner  aforesaid"  into  the  latter 
half  of  the  section.  There  is  no  reason  for  so  doing. 
The  effect  of  the  section  is  to  give  a  convenient 
remedy  during  the  life  of  the  pauper,  and  to  place 
the  guardians  on  the  same  footing  as  other  creditors 
after  the  pauper's  death.  The  rights  of  the  ordinary 
creditor  are  not  taken  away  by  the  statute. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Steadman,  Van  Praagh, 
dime,  <fc  Co.,  for  A.  Muir  Wilton,  Sheffield. 

Solicitors  for  the  respondents,  Stevens  &  Parkes,  for 
Jonee  <fc  MiddleUm,  Chesterfield. 
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Saunders  v.  Holborn  Board  of  Works,  (a.) 

Metropolis  —Sanitary  authority — Streete  and  footways 
Duty  to  clean — Penalty — Action  for  damages  by  person 
injured  through  non-feasance — Public  Health  (London) 
Act,  1891  (54  &  55  Vict.  c.  76),  s.  29. 

It  is  the  duty  of  every  sanitary  authority  to  clean  the 
streets  and  footways  of  their  district  or  incur  a  penalty 
of  £20  under  section  29  of  the  Public  Health  Act,  1891. 

Held,  that  a  person  injured  by  the  neglect  of  a  sanitary 
authority  to  clear  frozen  snow  from  a  footway  had  no 
right  of  action  for  damages  against  them. 

Municipality  of  Pictou  v.  Geldert,  42  W.  R.  114, 
[1893]  A.  C.  524,  and  Cowley  v.  Newmarket  Local 
Board!,  [1892]  A.  C.  345,  41  W.  B.  Dig.  85,  followed.* 

Appeal  by  the  plaintiff  from  the  decision  of  his 
Honour  Judge  Meadows  White  in  the  derkenwell 
County  Court. 

The  plaintiff  was  injured  on  the  8th  of  January, 
1894,  by  falling  on  frozen  snow  lying  on  the  footway 
in  Princetown-street,  Bed  Lion-square.  The  snow 
had  been  there  for  several  days. 

By  the  Public  Health  Aot,  1891  (54  &  55  Vict.  c. 
76),  s.  29  (1) :  "  It  shall  be  the  duty  of  every  sanitary 
authority  to  keep  the  streets  of  their  district,  •  .  . 
including  the  footways,  properly  swept  and  cleaned 
.  .  .  and  to  collect  and  remove  ...  all  street 
refuse."  (2)  "If  any  such  street  in  the  district  of 
any  sanitary  authority,  including  the  footway,  is  not 
properly  swept  and  cleansed  .  .  .  the  sanitary 
authority  shall  be  liable  to  a  fine  not  exceeding  twenty 
pounds." 

The  plaintiff  brought  an  action  against  the  defend- 
ants Tin  whose  district  Princetown-street  was  admitted 
to  be),  for  damages,  in  the  Clerkenwell  County  Court. 
The  judge  nonsuited  her,  and  she  appealed. 

W.  G.  Hawtin,  for  the  appellant. — The  plaintiff  is 
entitled  to  recover  damages  from  the  defendants. 
The  general  principle  is  that  a  breach  of  statutory 
duty  makes  the  person  chargeable  with  that  duty 
liable  to  an  action  at  the  suit  of  the  person  sustaining 
special  damage  by  reason  of  the  breach.  The  Act  of 
1891  takes  away  the  old  liability  of  householders  for 
the  non-removal  of  ice  and  snow  imposed  by  the 
Metropolis  Local  Management  Act,  1855  (18  &  19 
Viot.  c.  120),  s.  117,  and  puts  it  upon  the  local 
authority.  The  duty  is  an  original  one,  and  the  plain- 
tiff must  have  a  remedy. 

He  cited  Couch  v.  Steel,  2  W.  R.  170,  3  E.  &  B.  402  ; 
Wilson  v.  Merry,  L.  R.  1  H.  L.  (So.)  326  {dictum 
of  Lord  Chelmsford  at  p.  341) ;  Reg.  v.  Hall,  [1891] 
1  Q.  B.  747,  39  W.  R.  Dig.  67 ;  Hartnell  v.  Ryde 
Commissioners,  11  W.  R.  963,  4  B.  &  S.  361 ;  Bathural 
v.  McPherson,  4  App.  Cas.  256,  27  W.  R.  Dig.  139. 

H.  Courthope  Munroe,  for  the  respondents. — The 
only  remedy  for  the  breach  of  the  duty  to  remove 
ice  and  snow  is  the  recovery  of  the  penalty  of 
£20  imposed  by  section  29  of  the  Aot  of  1891. 
Public  corporations  to  which  an  obligation  to  repair 
has  been  transferred  are  not  liable  to  an  action  for 
non-feasance  unless  the  Legislature  has  shown  an 
intention  to  impose  such  liability  upon  them.  Couch 
v.  Steel  and  Hartnell  v.  Commissioners  of  Ryde  have 
been  practically  overruled. 

*  See  also  Oliver  v.  Horsham  Local  Board,  and 
Tlwmpson  v.  Mayor  of  Brighton,  42  W.  R.  161,  [1894] 
1  Q.  B.  332. 

(a.)  Reported  by  Theobald  Mathew,   Esq., 
Barrister-at-Law. 
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High  Court. 


Saunders  v.  Holborn  Board  of  Works. 


High  Court. 


He  cited  The  Municipality  of  Pidou  v.  Oeldert,  42 
W.B.  114,  [1893]  A. C.524;  Guardians of  Holborn  Uni<m 
v.  Fea«ry,  <fcc,  of  Bhoreditch,  25  W.  E.  40,  2  Q.  B.  D. 
145 ;  Cowley  v.  !TA«  Newmarket  Local  Board,  [1892]  A.  0. 
345,  41  W.  B.  Dig.  85;  Atkinson  v.  Newcastle  Water- 
work*  Co.,  20  W.  B.  35,  25  Ibid.  794,  2  Ex.  Div.  441. 

Eawtin  replied. 

Mathbw,  J. — I  think  this  appeal  must  be  dismissed. 
We  have  had  before  us  the  very  able  and  learned 
judgment  of  the  county  court  judge,  and  I  entirely 
agree  in  the  conclusion  at  which  he  arrived  with  so 
much  labour  and  ability.  The  action  was  brought  to 
recover  damages  for  injuries  alleged  to  have  been 
snstained  by  the  plaintiff  through  the  failure  of  the 
defendants  to  discharge  their  statutory  duty  to 
remove  snow  and  ice  from  the  footways  over  which 
the  plaintiff  was  passing.  ^  It  was  said  that  under  the 
Act  of  1891  the  duty,  previously  imposed  upon  house- 
holders, of  clearing  away  snow  and  ice  in  front  of 
houses  had  been  put  upon  the  defendants.  Now  the 
terms  of  the  section  are  these :  [the  learned  judge 
read  section  29].  Those  are  the  obligations  created 
by  the  statute  in  this  public  body,  and  it  is  contended 
on  the  authority  of  Couch  v.  Steel  and  Hartnell  v. 
The  Ryde  Commissioners,  which  are  still  treated  by 
the  learned  counsel  as  having  some  vitality,  that  his 
client  is  still  entitled  to  maintain  this  action. 
Belying  upon  those  cases,  he  gave  little  credit  to  the 
subsequent  decisions,  beginning  with  the  well-known 
case  of  Atkinson  v.  The  Newcastle  Local  Board.  That 
case  has  been  followed  by  Cowley  v.  The  Newmarket 
Board  in  the  House  of  Lords,  and  by  the  more  recent 
case  of  The  Municipality  of  Pidou  v.  Oeldert.  Those 
cases  condemn  in  terms  both  the  decision  in  Couch  v. 
Steel  and  that  in  Hartnell  v.  The  Ryde  Commissioners. 
The  result  of  these  decisions  is  plain  enough  with 
reference  to  the  obligations  imposed  upon  bodies  of 
this  kind  by  Act  of  Parliament.  It  is  that,  unless  the 
intention  of  the  Legislature  is  clearly  expressed  that 
there  shall  be  a  liability  to  an  action  for  default  in 
the  performance  of  a  statutory  duty,  no  action  shall 
lie.  Upon  looking  at  this  statute  it  is  clear  that 
there  is  no  intention  that  any  such  liability  shall  be 
imposed  upon  the  defendants.  I  have  read  the 
section,  and  the  penalty  pointed  out  is  a  penalty 
not  to  exceed  £20,  to  be  recovered  in  the  manner 
indicated  by  the  Act.  That  is  the  sole  liability  of  the 
defendants.  Why  should  we  infer  this  further 
liability  to  an  action?  By  the  old  statute  (18  &  19 
Vict.  c.  120)  the  local  authority  was  not  bound  to 
clear  away  snow  and  ice,  and  no  such  acjtion  would 
he.  It  is  clear,  again,  that  no  such  action  would 
lie  against  the  inhabitants  of  the  district.  Why,  then, 
should  it.  be  said  that  this  statute  creates  the 
liability  ?  It  seems  to  me  that  the  intention  of  the 
Legislature  must  have  effect  given  to  it  according  to 
the  language  used — viz.,  that  this  local  authority 
shall  be  bound  to  do  what  the  statute  says  it  shall  do, 
and  that  the  consequence  to  the  locality  of  the  local 
authority  neglecting  its  duty  shall  be  the  liability 
pointed  out  by  the  Act,  and  no  other.  If  we  adopted 
any  other  construction  we  should  be  putting  upon  the 
locality  an  obligation  which  does  not  exist  at  common 
law,  and  for  which  there  is  no  statutory  provision. 

The  learned  county  court  judge  refers  to  the 
authorities  at  great  length,  and  I  entirely  agree  in  the 
conclusion  at  which  he  has  come. 

Charles,  J. — I  am  of  the  same  opinion.  I  entirely 
agree  with  the  observations  which  my  learned  brother 
has  made  in  reference  to  the  judgment  of  the  learned 
judge  of  the  county  court.  I  agree  with  that  judg- 
ment and  the  reasons  given  by  the  learned  county 
court  judge.  I  will,  nowever,  state  in  my  own 
words  the  reason  why  I  agree  with  that  judgment. 


It  is  beyond  dispute  that  the  duty  imposed  upon  the 
sanitary  authority  is  created  by  section  29  of  the 
Public  Health  Act  of  1891,  and  until  that  Act  was 
passed  there  was  no  duty  oast  upon  the  sanitary 
authority  in  reference  to  the  removal  of  ioe  and  snow. 
In  order  to  make  out  a  liability  on  the  part  of  the 
sanitary  authority  to  an  action  for  failure  to  perform 
that  duty,  we  must  find  in  the  statute  itself  some 
intimation  that  a  failure  to  perform  the  duty  will 
make  the  sanitary  authority  liable  to  an  action. 
That  is  the  principle  laid  down  in  Cowley  v.  New- 
market Local  Board,  where  it  was  said  that  the  giving 
to  a  public  authority  the  duty  to  repair  does  not  of 
itself  make  that  authority  liable  to  an  action  for  a 
failure  to  perform  that  duty — in  respect  of  non- 
feasance. In  order  to  establish  such  liability  it  must 
be  shown  that  the  Legislature  intended  that  such  a 
liability  should  be  imposed.  Looking  at  this  section, 
I  fail  to  see  any  indication  that  the  Legislature  in- 
tended to  impose  this  extraordinary  liability.  On 
the  contrary,  the  section  contains  the  only  remedy 
for  a  failure  to  perform  the  duty  put  upon  the 
sanitary  authority — viz.,  a  fine  not  exceeding  £20. 
Now,  inasmuch  as  that  penalty  is  imposed  by  the 
same  section  which  creates  the  duty,  there  can  be  no 
doubt  that,  upon  the  same  principle  which  I  acted 
upon  in  Reg.  v.  Hall  when  I  quashed  an  indictment 
against  an  overseer  of  the  poor  for  failure  to  perform 
a  duty  in  connection  with  a  parliamentary  election, 
the  sanitary  authority  could  not  be  indicted.  Indeed, 
it  is  not  contended  that  it  could  be.  As  it  could  not 
be  indicted,  has  the  Legislature  done  anything  beyond 
imposing,  for  the  non-performance  of  the  duty,  this 
penalty  r  I  fail  to  see  that  anything  beyond  the 
liability  to  the  penalty  has  been  imposed.  There  is 
nothing  in  the  Aot  giving  a  right  of  action. 

We  have  been  referred  to  the  somewhat  old  cases 
of  Couch  v.  Steel  and  Hartnell  v.  The  Ryde  Com- 
missioners, and  although  it  is  perfectly  true  that  those 
oases  have  never  been  formally  overruled  by  the 
Exchequer  Chamber,  the  Court  of  Appeal,  or  the 
House  of  Lords,  they  have  been  spoken  of  in  the 
House  of  Lords,  the  Court  of  Appeal,  and  the  Com- 
mittee of  the  Privy  Council  in  terms  whioh  preclude 
us  from  treating  them  as  binding  authorities.  The 
first  case  in  which  the  authority  of  Couch  v.  Steel  was 
seriously  shaken  was  that  of  Atkinson  v.  The  New- 
castle Waterworks.  In  delivering  the  judgment  of  the 
Court  of  Appeal  Lord  Cairns  (the  other  learned 
judges  agreeing  with  him)  indicates  plainly  enough 
that  he  does  not  approve  of  the  reading  of  the  statute 
upon  whioh  the  decision  in  Couch  v.  Steel  was  based, 
and  that  it  is  no  longer  a  question  of  whether  a 
penalty  is  imposed,  or  whether  it  goes  to  the  party 
aggrieved,  or  to  a  common  informer.  That  is  no 
longer  a  material  or  cardinal  consideration.  What  is 
to  be  looked  at  is  the  purview  of  the  statute  itself, 
and  the  court  must  consider  whether  the  statute 
itself  indicates  that  a  liability  to  an  action  for 
damages  shall  exist  as  well  as  a  liability  to  a  penalty. 
That  case  was  followed  in  time  by  the  two  oases  to 
which  we  have  been  referred:  Cowley  v.  The  New- 
market Local  Board,  in  the  House  of  Lords,  and  The 
Municipality  of  Pidou  v.  Oeldert,  in  the  Privy 
Council.  It  is  quite  plain,  looking  at  those  two 
oases,  that  the  older  cases  cannot  now  be  regarded 
as  binding. 

Now,  what  was  the  state  of  things  before  the 
statute  passed  P  neither  the  inhabitants  of  a  parish 
nor  an  individual  would  have  been  liable  to  an  action 
for  such  a  non-feasance  as  this.  There  was  no  duty 
on  the  inhabitants  of  a  parish  to  remove  snow  or  ice, 
no  indictment  would  have  lain,  and  no  action  could 
have  been  brought  against  them.  The  surveyor  of 
highways  oould  not  have  been  proceeded  against. 
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High  Court. 


As  pointed  out  by  the  learned  county  oourt  judge, 
from  the  time  of  Young  v.  Davis,  11  W.  B.  735,  2 
H.  &  C.  197,  onwards  no  action  lay  against  the 
surveyor  of  highways.  Whether  that  is  based  upon 
the  ground  that  he  is  a  servant  and  the  doctrine  of 
respondeat  superior  applies,  or  that  he  is  subject  to 
penalties  for  non-performance  of  his  duty,  is  im- 
material. The  fact  remains  that  he  cannot  be  in- 
dicted. 

So,  again,  when  his  duties  were  transferred  to 
the  sanitary  authority,  and  they  became  surveyors  of 
highways,  it  was  held  that  they  were  not  liable 
to  an  indictment.  That  was  the  state  of  things  before 
the  passing  of  this  Act.  It  is  clear  that  when  this 
Act  was  passed  the  Legislature  was  placing  a  duty 
upon  the  sanitary  authority  which  had  never  been 
put  upon  them  before,  and  for  the  non-performance 
of  which  they  could  never  have  been  proceeded 
against  either  by  indictment  or  action.  The  statute 
states  the  only  penalty  for  non-performance. 

I  need  not  point  out  the  serious  consequences  that 
might  result  from  a  contrary  construction  of  the 
statute.  We  are  bound  to  look  at  the  purview  of  the 
Act,  and  it  would  be  an  extraordinary  thing  if  we 
were  constrained  to  hold  that  anyone  who  was  injured 
by  the  failure  of  a  local  authority  to  cleanse  the 
streets  in  their  district  was  able  to  bring  an  action 
and  recover  damages  from  them. 

Appeal  dismissed. 

Solicitor  for  the  appellant  (plaintiff),  E,  W.  Essell. 

Solicitor  for  the  respondents  (defendants),  Matthew 
H.  Hale. 


Aug.  3,  1894. 


a  B.  Div.  ) 

(Mathew  and  Kennedy,  JJ.)  ) 

Huffam  v.  North  Staffordshire  Bailway 
Co.  (a.) 

Railway  company — Bye-law — Validity  of— Passenger 
travelling  without  a  ticket — Fraudulent  intent — Rail- 
ways Clauses  Consolidation  Act,  1845  (8  &  9  Vict  c. 
20),  M.  103,  104,  108,  109— Regulation  of  Railways 
Act,  1889  (52  &  53  Vict.  'c.  57),  s.  5— Statute  Law 
Revision  Act,  1892  (55  &  56  Vict.  c.  19). 

A  railway  passenger,  on  the  15th  of  March,  1894, 
travelled  from  Stoke  to  Macclesfield,  and  gave  up  to 
the  ticket  collector  the  return  half  of  a  ticket  dated 
the  2§th  of  February,  1894,  which  bore  upon  it  the 
words,  "  available  on  the  day  of  issue  for  one 
journey  only."  By  a  bye-law  of  the  railway  com- 
pany "  any  passenger  using  or  attempting  to  use  a  ticket 
on  any  day  for  which  the  ticket  is  not  available,  or  which 
has  already  been  used  on  a  previous  journey,  is  hereby 
subjected  to  a  penalty  not  exceeding  forty  shillings."  The 
passenger  was  convicted  under  the  bye-law,  no  intention 
to  defraud  being  alleged  against  him. 

Held,  that  the  bye-law  was  bad,  and  that  the  convic- 
tion must  be  quashed. 

Dyson  v.  London  and  North- Western  Bailway  Co., 
29  W.  R.  565,  7  Q.  B.  D.  32,  followed. 

Case  stated  by  justices. 

The  appellant  on  the  15th  of  March,  1894,  travelled 
on  the  North  Staffordshire  Bailway  from  Stoke  to 
Macclesfield.  At  Congleton,  an  intermediate  station 
where  tickets  were  examined,  he  gave  up  the  return 
half  of  a  first-class  return  ticket  dated  the  28th  of 
February,  and  bearing  upon  it  the  following  words  : 
4(  Available  on  the  day  of  issue  for  one  journey  only." 
The  full  first-class  fare  for  the  journey  from  Stoke  to 

(a.)  Beported  by  T.  Mathew,   Esq.,  Barrister- 
at-Law. 


Macclesfield  was  demanded  from  the  appellant,  who 
refused  to  pay  it  and  gave  his  name  and  address. 

The  appellant  was  not  charged  with  having  acted 
with  a  fraudulent  intention. 

The  justices  convicted  him  under  bye-law  2  of  the 
railway    company,   which    was    as    follows:    "Any 

Sassenger  using  or  attempting  to  use  a  ticket  on  any 
ay  for  which  the  ticket  is  not  available  or  which  has 
already  been  used  on  a  previous  journey  is  hereby 
subjected  to  a  penalty  not  exceeding  40s. 
The  justices  stated  a  case. 

A.  T.  Lawrence,  for  the  appellant.— The  bye-law  is 
ultra  vires  and  bad.  It  purports  to  be  made  under 
the  provisions  of  sections  108  and  109  of  the  8  &  9 
Vict.  o.  20.  By  section  109  a  railway  company  may 
make  bye-laws,  "  provided  that  such  bye-laws  be  not 
repugnant  to  the  laws  of  .  .  .  the  United  King- 
dom!" This  bye-law  is  repugnant  to  the  law,  in  that 
it  does  not  introduce  a  fraudulent  intention,  which 
section  103  of  the  statute  requires.  A  similar  bye- 
law  was  held  to  be  bad  in  Dyson  v.  London  and  North- 
western Railway  Co.,  29  W.  B.  565,  7  Q.B.D.  32 : 
see  also  London  and  Brighton  Railway  Co.  v.  Watson, 
27  W.  B.  614,  4  C.  P.  D.  118.  The  Begulation  of 
Bailways  Act,  1889,  s.  5,  deals  with  the  offence  of 
travelling  without  paying  a  fare,  and  the  remedy  of 
the  company  was  under  that  section. 

W.  F.  Craies,  for  the  respondents.— The  bye-law 
has  been  held  to  be  good  in  an  unreported  case  heard 
in  June,  1885,  before  a  divisional  oourt,  [Mathew, 
J. — We  cannot  hear  any  report  of  a  case  unless  it  has 
been  made  by  a  member  of  the  bar.]  The  bye-law  is 
not  repugnant  to  the  existing  law.  Section  103  of 
the  8  &  9  Vict.  o.  20  was  repealed  by  the  Statute  Law 
Bevision  Act,  1892,  and  the  decisions  in  Dyson  y. 
London  and  North-Western  Railway  Co.  and  the  other 
old  cases  are  therefore  not  applicable.  The  Begulation 
of  Bailways  Act,  1889,  was  passed  to  remove  the 
doubt  and  confusion  created  by  the  cases  of  Saunders 
v.  South-Eastern  Railway  Co.,  29  W.  B.  56,  5  a  B.  D. 
456 ;  Dyson  v.  London  and  North-Western  Railway  Co. ; 
and  the  observations  of  Coleridge,  C.J.,  in  London  and 
Brighton  Railway  Co.  v.  Watson,  26  W.  B.  856,  3 
C.  P.  D.  429.  It  does  not  cut  down  the  power  of  the 
companies  as  to  the  making  of  bye-laws. 

Mathew,  J. — I  am  clearly  of  opinion  that  this 
conviction  must  be  quashed.  It  is  agreed  that  the 
appellant  was  innocent  of  any  intention  to  defraud. 
Having  regard  to  sections  103  and  104  of  the  8  &  9 
Vict.  c.  20  the  bye-law  is  ultra  vires  and  bad.  That 
is  the  result  of  the  decision  in  Dyson  v.  London  and 
North-Western  Railway  Co.,  which  I  have  no  reason 
for  saying  was  wrongly  decided.  But,  says  Mr. 
Craies,  the  bye-law,  though  illegal  before,  was 
validated  by  reason  of  the  repeal  of  section  103  of  the 
8  &  9  Vict.  c.  20  by  the  Statute  Law  Bevision  Act, 
1892.  The  answer  to  that  is,  that  before  the  Statute 
Law  Bevision  Act  was  passed  there  came  the  Begula- 
tion of  Bailways  Aot,  1889,  which  contains  an 
elaborate  code  dealing  with  this  description  of  offence. 
If  the  appellant  could  be  brought  within  the  terms 
of  section  5,  sub-section  (3)  (a),  of  that  Act  he  might 
be  rightly  convicted.  But  section  5,  sub-section  (3) 
(a),  deals  only  with  the  person  who  "travels  or 
attempts  to  travel  on  a  railway  without  having 
previously  paid  his  fare,  and  with  intent  to  avoid 
payment  thereof."  The  appellant,  however,  had 
already  paid  his  fare.  The  conviction  was  wrong,  and 
must  be  quashed. 
Kennedy,  J.,  concurred. 
Conviction  quashed. 

Solicitor  for  the  appellant*  Sword,  Hanley. 
Solicitors   for  the  respondents,  Chester,    Mayhew9 
Broome,  <fe  Griffiths,  for  E.  A.  Paine,  Hanley. 
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Court  of  Appeal. 
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June  19-21 ; 
July  9,  1894. 


From  Railway  Commissioners, 

(Lord  Eaher,  M.B.,  and  Kay 

and  A.  L.  Smith,  L.  J  J ) 

Darlaston  Local  Boakd  v.  London  and  North- 
Western  Railway  Co.  (a.) 

Railway — Railway  Commission —  Jurisdiction — Power 
to  order  a  railway  company  to  build  a  new  station,  or 
to  reopen  a  station  which  has  been  closed— Railway 
and  Canal  Traffic  Act,  1864  (17  &  18  Vict.  c.  31), 

«.  2. 

The  Railway  Commissioners  have  no  jurisdiction 
under  section  2  of  the  Railway  and  Canal  Traffic  Act, 
1854,  to  order  a  railway  company  to  build  a  new  station 
or  to  reopen  a  station  which  has  been  closed  and  pulled 
down. 

Appeal  from  an  order  of  the  Railway  Commissioners 
(Wills,  J.,  Sir  F.  Peel,  and  Viscount  Cobham). 

The  Darlaston  Local  Board  applied,  under  section 
2  of  the  Railway  and  Canal  Traffic  Act,  1854,  for  an 
order  upon  the  London  and  North- Western  Railway 
Co.  to  afford  reasonable  facilities  for  the  receiving  and 
forwarding  and  delivering  of  passenger  traffic  on  their 
branch  line  between  Wednesbury  and  James  Bridge 
Stations,  and  to  reopen  Darlaston  Station  for  that 
purpose. 

This  branch  line,  which  was  formerly  part  of  the 
South  Staffordshire  Railway  Co.'s  system,  commenced 
by  a  junction  with  the  South  Staffordshire  Rail- 
way near  Wednesbury  Station  and  terminated  by  a 
j  auction  with  the  London  and  North- Western  Rail- 
way near  James  Bridge  Station.  The  South  Stafford- 
shire Railway  became  vested  in  the  London  and 
North- Western  Railway  Co.,  who  erected  a  passenger 
station  at  Darlaston  on  the  branch  line,  and  worked 
a  train  service  on  this  branch  line  until,  owing  to  the 
construction  of  a  steam  tramway  between  Wednesbury 
and  James  Bridge  through  Darlaston,  the  traffic  on 
the  line  was  reduced  to  insignificant  dimensions,  and 
in  consequence  thereof,  in  October,  1887,  the  company 
ceased  to  run  passenger  trains  upon  this  branch  line 
and  closed  and  pulled  down  the  station  at  Darlaston. 
The  company  during  the  ten  years  from  1877  to  1887 
lost  many  thousands  of  pounds  in  working  this  line 
as  a  passenger  line.  The  distance  from  the  market 
place  at  Darlaston  to  James  Bridge  Station  by  road 
was  less  than  a  mile,  and  that  to  Wednesbury  Station 
less  than  a  mile  and  a  half. 

The  question  raised  in  the  application  was  whether 
the  commissioners  had  jurisdiction  to  make  an  order 
in  effect  requiring  a  railway  company  to  reopen  a 
passenger  station  which  had  been  closed,  it  being 
admitted  that  this  would  be  the  effect  of  the  order 
applied  for  in  this  case. 

Wills,  J.,  delivered  the  judgment  of  the  Railway 
Commissioners,  holding  that  they  had  jurisdiction  to 
make  such  an  order,  and  an  order  was  accordingly 
made  in  the  terms  of  the  application. 

The  London  and  North-Western  Railway  Co. 
appealed. 

Sir  R.  E.  Webster,  Q.C.,  Pope,  Q.C.,  and  C.  A. 
BusteU,  for  the  appellants. 

Balfour  Browne,  Q.C.,  C.  A.  Oripps,  Q.C.,  and  E.  T. 
Slater,  for  the  respondents. 

Cur.  adv.  vult. 
Jury  9. — Lord  Eshsk,  M.R. — In  this  case  an  ap- 

(a.)  Reported  by  F.  Q.  Ruoker,  Esq.,  Barrister-at- 
Law. 


plication  was  made  to  the  Railway  Commissioners  by 
the  Local  Board  for  the  district  of  Darlaston,  in  the 
county  of  Stafford,  under  section  2  of  the  Railway 
and  Canal  Traffic  Aot,  1854,  for  an  order  requiring 
the  London  and  North-Western  Railway  Co.  to 
afford  reasonable  facilities  for  the  receiving,  for- 
warding, and  delivering  of  passenger  traffic  on  their 
branch  line  between  Wednesbury  and  James  Bridge 
Stations,  and  to  reopen  Darlaston  Station  for  this 
purpose.  It  was  frankly  admitted  here  that  the  ap- 
plication was  really  for  an  order  to  reopen  Darlaston 
Station  for  the  purpose  of  passenger  traffic.  The 
facts,  about  which  there  was  no  dispute,  were  that  at 
one  time  there  was  this  Darlaston  Station,  and  that 
it  was  used  for  passenger  traffic.  That  state  of  things 
continued  for  several  years,  but  the  directors  found 
that  every  year  it  resulted  in  a  loss,  and  therefore 
they  resolved  to  close  and  do  away  with  the  station 
altogether.  They  accordingly  did  close  the  station, 
and  they  pulled  down  the  building  entirely,  and  that 
state  of  things  continued  for  five  years ;  ana  then  after 
that,  this  application  is  made  to  the  Railway  Commis- 
sioners. The  commissioners  have  granted  the  appli- 
cation, and  have  made  an  order  whioh  it  is  admitted 
could  only  be  obeyed  by  reopening  Darlaston 
Station  for  the  purpose  of  passenger  traffic 
This  order  really  is  an  order  to  make  a  new  station 
instead  of  the  old  station,  and  to  open  it  for  passenger 
traffic. 

The  question  depends  on  the  construction  of 
section  2  of  17  &  18  Vict.  c.  31,  which  enacts  that 
"  every  railway  company  shall,  according  to  its 
powers,  afford  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  traffic  upon  and 
from  the  several  railways  belonging  to  or  worked  by 
it."  If  anything  is  done  in  violation  or  contraven- 
tion of  that  enactment,  an  application  may  be  made  in 
a  summary  way  by  motion  or  summons  to  the  Railway 
Commissioners.  Now,  by  section  1,  "The  word  'rail- 
way '  shall  include  every  station  of  or  belonging  to  such 
railway  used  for  the  purposes  of  public  traffic."  It 
seems  to  me  a  necessary  implication  therefore  that  the 
word  "  railway  "  in  section  2  does  not  include  a  station 
which  is  not  used  for  the  purposes  of  public  traffic.  I 
am  of  opinion  that  that  construction  was  put  upon 
the  statute  by  this  court  in  the  case  of  South- Eastern 
Railway  Co.  v.  Railway  Commissioners,  6  Q.  B.  D. 
586,  29  W.  R.  Dig.  108.  Wills,  J.,  I  observe,  says : 
"  In  that  case  the  Court  of  Appeal  certainly  decided 
that  this  court  has  not  jurisdiction  to  make  an  order 
for  reasonable  facilities  whioh  can  only  be  complied 
with  by  the  opening  of  a  new  station.  I  confess  that 
but  for  that  decision  I  should  have  thought  much 
might  have  been  argued  against  this  view  of  the 
effect  of  the  section."  That  seems  to  me 
to  express  a  doubt  on  the  part  of  Wills, 
J.,  whether  the  decision  of  this  court  was 
correct.  It  is  not  right  for  me  to  consider 
whether  his  doubt  is  a  well-founded  doubt  or  not, 
because  I  have  no  authority,  and  cannot  assume  to 
have  any  authority,  to  overrule  a  former  decision  of 
this  court ;  but,  out  of  respect  to  him,  I  will  say  this, 
that  I  have  considered  whether,  in  my  opinion,  his 
doubt  is  well  founded,  and  I  do  not  think  it  was.  I 
feel  just  as  clearly  now  as  I  did  when  I  sat  with  Lord 
Selborne  that  the  decision  in  that  case  was  perfectly 
right.  So  that  not  only  should  I  be  unable  to  over- 
rule it,  but  if  I  could  I  would  not,  because  I  think  it 
was  right. 

If  that  is  so,  what  does  it  come  to  P  It  comes  to 
this :  that  when  you  talk  of  ordering  reasonable  facili- 
ties, you  mean  thereby  the  insisting  upon  a  reason- 
able use.  A  facility  is  a  facility  in  the  use  of  a  thing, 
and  that  must  mean  in  the  use  of  an  existing  thing. 
It  follows,  therefore,  that  this  summary  jurisdiction 
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does  not  apply  to  the  making  of  a  railway,  nor  to  the 
building  of  a  station,  nor  to  the  giving  of  facilities 
in  respect  of  a  station  not  in  use.  Supposing  a  rail- 
way company  had  obtained  an  Aot  of  Parliament 
which  imposed  upon  them  a  duty  to  make  a  railway, 
and,  that  duty  being  imposed  upon  them  by  Aot  of 
Parliament,  they  neglected  that  duty,  does  this  sec- 
tion give  the  commissioners  power  under  such  circum- 
stances to  order  the  company,  in  a  summary  way,  to 
make  that  railway  P  It  seems  to  me  that  the  very 
words  show  that  they  could  not  make  such  an  order, 
and  that,  if  a  railway  company  thus  neglected  their 
Parliamentary  duty,  the  only  court  which  could  en- 
force that  duty  would  be  the  court  which  can  issue  a 
mandamus,  that  is  to  say,  the  High  Court  of  Justice. 
If  a  railway  company  were  bound  by  statute  to  con- 
tinue the  use  of  their  railway  for  the  benefit  of  the 
public,  and  were  purposing  to  discontinue  the  use  of 
it  as  a  railway,  what  would  be  the  remedy  P  An  in- 
junction from  the  High  Court  to  restrain  them  from 
so  doing. 

Therefore,  the  question  whether  a  railway  is  to  be 
made,  and  the  question  whether  a  railway  company 
is  bound  not  to  cease  working  its  railway,  are  ques- 
tions for  the  High  Court,  and  not  questions  for  these 
commissioners  to  decide  in  a  summary  way.     Still 
more  must  this  be  so  if  the  Act  of  Parliament  under 
which  the  railway  is  made  or  the  railway  company  is 
constituted  does  not  oblige  them  to  open  the  rail- 
way or  to  keep  it  open,  but  merely  authorizes  them  to 
make  the  railway  and  to  work  it.     The  commis- 
sioners only  have  power,  where  the  railway  is  in  exis- 
tence, and  is  being  worked  as  a  railway,  to  determine 
the  question  whether  that  railway  is  giving  reasonable 
facilities  for  the  receiving  and  forwarding  and  de- 
livering of  traffic.    Now,  although  the  word  "rail- 
way "  is  to  include  stations,  yet  a  station  is  for  the 
purposes  of  this  Act  treated  as  a  separate  thing.    It 
was  upon  that  view  that  the  case  of  South-Eastern 
Railway   Co.   v.   Railway   Commissioners  was  deter- 
mined.   There  Lord  Selborne  said :   "  With  respect 
to  stations  there  is  no  obligation  to  establish  them  at 
any  particular  places  or  place  unless  the  company 
thinks  fit  to  do  so.    The  railway,  as  interpreted  by 
the  Act,  only  includes  existing  stations  used  for  the 
purposes   of   public   traffic,    but   when    the    com- 
pany  has   in    fact   opened  a  station  at  a  partic- 
ular  place,     and  'actually    uses   it   for    the    pur- 
poses   of    public    traffic,    and    invites    the    public 
to    resort    to    it,"    then    the    commissioners    have 
jurisdiction  to  determine  whether  reasonable  facilities 
are  given  at  that  station.    That  was  Lord  Selborne' s 
judgment.    Lord  Coleridge  agreed.  In  my  judgment, 
which  followed,  I  laid  down  certain  propositions  and 
then  continued: — "It  follows  that  the  defendants," 
who  were  the  Bail  way  Commissioners,  "had  juris- 
diction only  to   hear  and  determine    and  order  in 
respect  of  facilities  to  be  afforded  upon  or  from  the 
railway  or  the  stations  used  by  the  company  for  the 
purposes  of  public  traffic     This  description  of  the 
railway  and  stations— namely,  that  they  are  used  by 
the  company — confines  their  jurisdiction  " — that  is,  the 
jurisdiction  of   the  then  defendants — "to  a  dealing 
with  the  existing  railway  and  the  existing  stations, 
and  prevents  them  from  ordering  the  making  of  any 
new  railway  or   any  new  station."      That   was    a 
question  raised  upon   a  declaration  in  prohibition. 
There  the  suit  was  for  a  prohibition  to  the  Railway 
Commissioners  on  the  ground  that  they  were  exceed- 
ing their  jurisdiction.      The  case  now  before  us  is  an 
appeal  from  the  decision   of  the  Railway  Commis- 
sioners, but  if  the  state  of  things  shows  that  they  have 
exceeded  their  jurisdiction,    and    might  have  been 
prohibited,  that,  of  course,  is  a  fatal  objection  on  an 
appeal.    A  state  of  things  which  will  support  pro- 


hibition will  always  support  an  appeal  if  an  appeal 
can  be  brought.     Wills,  J.,  in  tnis  case,  says,  "I 
think  that  we  are  justified  in  laying  down  the  general 
proposition,  that,  where  a  station  exists  and  there  is  at 
that  station  a  substantial  amount  of  passenger  traffic, 
for  the  railway  company  to  close  that  station  without 
providing  an  equivalent  is  a  breach  of  the  obligation  to 
give  reasonable  facilities  under  the  section,  the  word 
'  railway/  in  which  is  defined  by  words  of  extension  as 
including '  every  station  of  or  belonging  to  such  railway 
used  for  the  purposes  of  public  traffic.'  "    Now,  the 
extent  to  which  the  decision  goes  may  be  shown  by 
this ;  he  says  that  the  company  "  endeavoured  in 
good  faith  for  several  years  to  provide  an  efficient 
passenger  service,  and  it  was  only  when  they  found 
that  they  were  incurring  a  heavy  loss  that  they 
closed  the  line  for  passenger  traffic ;  we  think  that  in 
doing  so  they  acted  illegally."    Wills,  J.,  and  the 
commissioners  have  acted  in  accordance  with  a  case 
which  they  had  previously  decided :  Wins/ord  Local 
Board  v.  Cheshire  Lines  Committee,  38  W.  R.  511,  24 
Q.  B.  D.  456.    I  think  that  they  have  acted  contrary 
to  the  decision  of  this  court,  which  held  that  they 
have  no  jurisdiction  to  do  what  they  did  in  Wins/ord 
Local  Board  v.   Cheshire  Lines  Committee,  and  what 
they  have  done  in  this  case.      If  the  application 
to  which  they  have  acceded    had  been  made  two 
months  after  the  company  had  resolved  to  do  away 
with  Darlaston  Station,  and  had  done  away  with  it, 
in  my  opinion  the    Railway  Commissioners  would 
have  had  no  jurisdiction  to  order  the  company  to  rein- 
state it.    But  when  we  consider  that  this  station  has 
disappeared,  and  has  not  been  in  existence  for  five 
years,  it  is  dear  that  the  order  to  reinstate  it  is 
practically  an  order  to  make  a  new  station. 

On  the  authority  of  South-Eastern  Railway  Co.  ▼. 
Railway  Commissioners  I  am  of  opinion  that  such  an 
order  cannot  be  made.  I  think  that  the  commis- 
sioners had  no  jurisdiction  to  make  the  order,  and 
that  if  the  appellants  here  had  applied  for  a  prohibi- 
tion, that  prohibition  might  have  been  granted. 
The  decision  cannot  stand,  and  must  be  reversed. 

Kay,  L.J.— The  London  and  North- Western  Rail- 
way Co.  hare  a  branch  line  which  runs  in  a  curve 
from    their    main   line    at    James    Bridge    Station 

gormerly  called  Darlaston  passenger  station)  through 
arlaston  to  Wednesbury.  On  this  branch  there  was 
formerly  a  passenger  station  at  Darlaston.  Finding 
that  they  were  losing  money  by  it,  they,  about  1887, 
discontinued  the  use  of  this  station,  and  in  1889  they 
pulled  it  down.  Since  then  the  Darlaston  passenger 
traffic  has  gone  to  James  Bridge  Station,  one  mile 
distant  by  road  from  Darlaston,  or  to  Wednesbury, 
about  one  and  a  half  mile  distant.  There  is  another 
branch  from  Wednesbury  to  the  main  line.  There 
are  steam  tramways  from  Darlaston  to  both  Wednes- 
bury and  James  Bridge. 

This  is  an  application  by  the  Darlaston  Local 
Board,  under  section  2  of  the  Railway  and  Canal 
Traffic  Act,  1854,  and  36  &  37  Vict.  o.  48,  for  an 
order  req  uiring  the  railway  company  to  afford  reason- 
able facilities  for  receiving,  forwarding,  and  delivering 
passenger  traffic  on  this  branch  line,  and  to  reopen 
Darlaston  Station  for  this  purpose.  The  Railway 
Commissioners  have  acoeded  to  this  application,  and 
by  an  order  reciting  that  the  company  nave  ceased,  to 
use  this  branch  for  passenger  traffic  and  have 
closed  the  Darlaston  Station,  the  commissioners  have 
required  the  company,  their  agents  and  servants, 
to  afford  reasonable  facilities  for  receiving,  for- 
warding, and  delivering  passenger  traffic  upon  and 
from  the  said  railway.  This  order,  of  oourse,  is 
intended,  though  it  does  not  say  so  in  terms,  to 
compel   the   company  to   reopen  and   rebuild    the 
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Darlsston  Station.    In  the  judgment  of  the  commis- 
sioner*, delivered  by  Wills,  J.,  it  is  decided  that  the 
Act  of  1854  imposes  upon  railway  companies  an  obli- 
gation to  give  reasonable  facilities ;  that  this  obliga- 
tion was  broken  by  the  discontinuance  of  passenger 
traffic  on  this  branch  line ;  that  as  there  was  at  the 
time  of    closing  Darlaston   Station  an    amount    of 
passenger  traffic  at  it  which,  though  not  large,  was 
lull  substantial,  it  was  a  breach  of  the  obligation  to 
dose  it  without  providing  an  equivalent ;  and  that, 
as  closing  the  branch  for  passenger  traffic  was  an 
illegal  act,  it  was  proper  to  make  the  present  order. 
I  take  the  facts  as  they  are  found  by  the  commis- 
sioners.    In  their  printed  judgment  the  circumstances 
of  the  case  are  very  explicitly  stated  in  the  following 
words :  "  It  is  but  too  plain  that  the  line  must  be 
worked  at  a  loss,  and  we  regret  to  impose  this  burden 
upon  the  respondents.     They  endeavoured  in  good 
faith  for  several  years  to  provide  an  efficient  passenger 
service,  and  it  was  only  when  they  found  that  they 
were  incurring  a  heavy  loss  that  they  closed  the  line 
for  passenger  traffic."    The  utmost  that  the  Act  of 
1854  requires  is  that  railway  and  canal  companies 
should  afford  "  reasonable  facilities  "  to  the  public. 
That  must  mean  reasonable  as  regards  the  company 
as  well  as  the  public.    This  seems  to  be  recognized  in 
the  judgment  of  the  commissioners.     They  say  that 
the  service  to  be  established  must  be  reasonable  from 
the  point  of  view  of  the  respondents,  the  railway 
company,  as  well  as  the  applicants.     The  decision  is 
that  it  is  reasonable  to  require  a  railway  company  to 
give  facilities  to  the  public  which  involve  a  heavy 
loss  to   themselves   after  having  "  endeavoured   in 
good  faith  for  several  years "  thus  to  accommodate 
the  public.      With  deference,  this    seems  to  me  to 
disregard  the  plain  language  of  the  Aot,  and  to  assume 
a  jurisdiction  to  compel  a  railway  company  to  give 
unreasonable  facilities,  which  is  contrary  to  the  terms 
of  the  statute,  and  therefore  beyond  the  jurisdiction 
of  the  Bailway  Commissioners.     This  consideration 
alone  compels  me  to  the  conclusion  that  the  commis- 
sioners, upon  the  facts  as  found  by  them,  had  no 
jurisdiction  to  make  this  order. 

But  the  question  argued  on  this  appeal  was  much 

larger  and  more  important,  and  is  one  which  affects 

railway  and  canal  companies  very  seriously  indeed. 

It  was  freely  admitted  by  counsel  that  no  obligation 

was  imposed  upon  this  railway  company  by  any  of 

its  special  Acts  either  to  make,  or,  having  made,  to 

maintain,  this  branch  railway  from  Wednesbury  to 

the  main  line  at  James  Bridge.    The  language  of  the 

statute  18  &  19  Vict.  o.  clxxv.,  which  empowered  the 

company  to  make  the  branch  in  question,  is  in  the 

usual  form,  that  "  subject  to  the  provisions  in  this 

Act  contained,  the  company  may  make  and  maintain 

the  railway  hereinafter  mentioned  with  all  necessary 

works     and     conveniences     connected    therewith." 

Whatever  obligation  the  company  were  under  in  this 

respect  was  imposed  upon  them,  it  was  admitted,  by 

the  Bailway  and  Canal  Traffic  Aot,  1854,  only.    By 

the  definition  section  (section  1) "  railway  "  as  used  in 

the  Act  includes  "every  station  of  or  belonging  to 

moh  railway  used  for  the  purposes  of  public  traffic." 

Section  2  is  the  section  which  is  supposed  to  oblige 

the  company  to  reopen  the  station  in  this  case.    I 

win  read  it  shortly,  introducing  the  words  I  have 

quoted  from  the  definition,  "  Every  railway  company 

shall,  according  to  their  respective  powers,  afford  all 

reasonable  facilities  for  the  receiving  and  forwarding 

and  delivering  of  traffic  upon  and  from  the  several 

railways,  including  every  station  of  or  belonging  to 

such  railway  used  for  the  purposes  of  public  traffic." 

Now,  no  doubt  these  words  are  imperative.     They 

were  intended  to  impose  upon  railway  companies  an 

obligation  which  either  did  not  exist  or  was  imper- 


fect before,  and  the  Act  provides  a  summary  mode  of 
enforcing  that  obligation,  a  jurisdiction  which  is  now 
vested  in  the  Bailway  Commissioners.    If  the  com- 
pany do  not  give  the  reasonable  facilities  made  obli- 
gatory by  this  Act,  the  Bailway  Commissioners  may 
require  them  to  do  so  on  a  summary  application  for 
the  purpose.    But  what  are  the  reasonable  facilities 
intended  ?    If  the  company  never  made  the  branch 
railway  at  all,  could  the  commissioners  compel  them 
to  do  so?     It  was  decided  in    Reg.  v.    York  and 
North  Midland  Bailway  Co.,  1  W.  R.  358,  1  E.  &  B. 
858,   that   a   railway    company    under  such  words 
as  are  used  in  the  special  Act  in  this  case  is  not  under 
any  obligation,  contractual  or  otherwise,  to  make  the 
line,  although,  if  the  words  in  the  special  Act  are 
imperative,  as  in  Rex  v.  Severn  and  Wye  Railway,  2 
B.  &  Aid.  646,  it  was  held  otherwise ;  and  in  Scottish 
North-Eastern  Railway  v.  Stewart,  7  W.  B.  458,  3 
Macq.  382,  the  decision  in  Reg,  v.  York  and  North 
Midland  Railway  Co.  was  cited    and    approved  by 
Lord  Wensleydale  in  the  House  of  Lords.      This 
decision  was  before  the  Aot  of  1854  ;  but  it  can  hardly 
be  argued  that  this  statute  made  it  compulsory  to 
make  the  railway.    Then  in  Reg.  v.    Great  Western 
Railway   Co.   (1893),   62   L.    J.    Q.  B.   572,   it   was 
decided  that  where  the  special  Act  contained  only  the 
usual  permissive  words  a  railway  company  could  not 
be  compelled  by  mandamus  to  reinstate  a  part  of  their 
line  which  had  been  let  down  and    destroyed   by 
working  the  minerals  underneath  it.    The  ground  of 
that  decision  was  that  the  company  was  under  no 
obligation  to  maintain  the  line,  and  therefore  could 
not  be  compelled  to  reinstate  it.    Bo  wen,  L.J.,  said : 
' '  It  must  be  admitted,  after  the  decisions  in  the  House 
of  Lords  and  in  the  Exchequer  Chamber,  that  there 
was  no  obligation  on  the  railway  to  make  the  line. 
The  applicants  can  only  get  the  obligation  to  rein- 
state, if  at  all,  out  of  a  supposed  obligation  to  main- 
tain the  line  after  it  is  once  made.    They  cannot  ask 
for  a  mandamus  directing  the  railway  company  to 
maintain  the  line ;   but  they  say  that  if  there  is  an 
obligation  to  maintain  it  that  involves  an  obligation 
to  reinstate  it  if  it  is  destroyed.     No  doubt  if  there 
were  an  obligation  to  maintain  there  would  be  an 
obligation  to  reinstate,  but  in  order  to  get  the  duty  to 
reinstate  one  must  find  the  duty  to  maintain."      It 
was  suggested  in  the  argument  in  the  present  case 
that  the  statute  of  1854  was  overlooked  in  that  case 
because  no  reference  to  it  appears  in  the  judgments. 
But  the  statute  was  referred  to  in  the  judgment  of 
the  Divisional  Court  from    which  the  appeal  was 
brought,  and  if  no  argument  upon  it  was  raised  in 
the  Court  of  Appeal,  it  must  have  been  because  such 
argument  would  have  been  useless. 

I  am  clearly  of  opinion  that  if  a  railway  com- 
pany is  not  bound  by  its  special  Act  to  make 
or  maintain  the  railway,  no  such  obligation  is 
imposed  upon  it  by  the  Aot  of  1854.  But  there 
is  another  decision  of  the  Court  of  Appeal  which 
bears  still  more  closely  upon  the  present  case, 
I  mean  South-Eastern  Railway  Co.  v.  Railway  Com- 
missioners.  The  short  effect  of  that  decision  is  that 
a  railway  company  cannot  be  compelled  to  make  a 
station  where  there  was  not  one  before,  nor  to  direct 
that  imperfections  in  an  existing  station  shall  be 
remedied  by  specifio  alterations  prescribed  by  the 
commissioners.  Lord  Selborne,  L.C.,  said,  in  giving 
judgment:  "  A  company  may  carry  or  not  upon  its 
own  lines,  as  it  thinks  fit;  and  if  it  does  so,  may 
undertake  that  business  under  various  conditions  and 
limitations.  But  if  and  so  far  as  it  does  undertake  so 
to  carry  either  passenger  or  goods  traffic,  it  comes,  in 
my  opinion,  under  the  obligation  to  afford  for  the 
urposes  of  that  traffic  the  facilities  required  hythe 
it  branch  of  the  2nd  section  of  the  Act.     With 
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respect  to  stations,  there  is  no  obligation  to  establish 
them  at  any  particular  place  or  places  unless  the 
company  thinks  fit  to  do  so.  The  railway,  as  inter- 
preted by  the  Act,  only  includes  existing  stations 
used  for  the  purposes  of  public  traffic.  But  when  the 
company  has  in  fact  opened  a  station  at  a  particular 
place,  and  actually  uses  it  for  the  purposes  of  public 
traffic,  and  invites  the  public  to  resort  to  it  for  the 
purpose  of  being?  received  or  delivered  as  passengers 
to  or  from  trams  announced  as  starting  from  or 
stopping  at  that  station,  or  of  having  their  goods  re- 
ceived there  for  carriage,  it  is,  in  my  opinion,  bound 
by  the  Act  to  afford,  at  that  station  (to  the  extent  of 
its  powers),  all  reasonable  facilities  for  receiving, 
forwarding,  and  delivering  such  passengers  and 
goods."  His  lordship  then  proceeds  to  say  that -a 
general  order  to  give  increased  facilities  at  an 
existing  station  would  not  necessarily  be  beyond  the 
commissioners'  jurisdiction,  because  it  would  inci- 
dentally be  requisite,  in  order  to  obey  it,  to  make 
some  structural  alterations,  but  that  the  com- 
missioners have  no  authority,  by  ordering  particular 
works  to  be  done,  to  control  the  discretion  of  the 
company  as  to  the  best  means  of  fulfilling  their  statu- 
tory obligations. 

The  commissioners  seem,  from  their  judgment  in 
the  present  case,  to  have  been  considerably  embar- 
rassed by  that  authority.  First,  they  say  that  muoh 
might  be  urged  against  it.  Then  they  distinguish 
the  case  of  opening  a  new  station  from  closing  one 
"  for  which  there  is  an  existing  public  need."  But 
the  question  before  the  commissioners  was  not  of 
closing  Darlaston  Station.  That  had  been  done 
years  before,  and  an  order  to  reopen  it  was  so  very 
like  an  order  to  open  a  new  station  that  I  do 
not  wonder  that  the  case  was  found  difficult  to 
distinguish. 

A  railway  company  is  a  corporation  formed  for  the 
purpose  of  carrying  on  a  business  for  the  sake  of 
profit.  In  consideration  of  the  probable  benefit  to 
the  public  they  have  extraordinary  powers,  such  as 
taking  the  land  they  require  compulsorily.  Generally 
speaking,  however,  the  Legislature  has  carefully 
avoided  putting  them  under  any  obligation  which 
might  involve  peouniary  loss.  They  are  not  bound  to 
make,  or  having  made  to  maintain,  the  line  of  rail- 
way. That  they  will  do  so  whenever  there  is  a 
reasonable  expectation  of  profit  is  thought  so  probable 
that  no  legislative  obligation  is  imposed  upon  them. 
But  then  it  was  necessary  to  put  such  companies 
under  some  control,  and  this  was  done  by  the 
Railway  and  Canal  Traffic  Act,  1854.  That  statute 
does  not  enact  that  railway  companies  shall  make 
the  lines  they  are  authorized  to  make  or  shall  main- 
tain them  when  made.  The  purpose  of  it  seems  to 
me  to  fall  far  short  of  these  objects.  While  a  railway 
is  in  existence  and  is  being  worked,  questions 
may  arise  as  to  whether  reasonable  facilities  are  being 
afforded  for  traffic  of  one  kind  or  another  at  a 
particular  part  of  the  line,  and  whether  undue 
advantages  are  being  given  to  some  persons  at  the 
expense  of  others.  These  questions  the  commissioners 
may  solve,  always  bearing  in  mind  that  where  it  is  a 
question  of  reasonable  facilities  they  must  be  reason- 
able as  regards  the  company  as  well  as  the  public 
concerned.  But  it  would  require  very  clear  and 
explicit  words  in  the  Act  to  bring  me  to  the  conclusion 
that  it  was  intended  to  enable  the  commissioners 
to  determine  whether  any  part  of  the  line  was  be 
constructed  or  maintained,  or  the  spot  at  which  a 
station  was  to  be  built.  I  find  nothing  in  the  statute 
about  any  of  those  matters. 

It  is  not  necessary  to  the  present  decision  to  hold 
that  in  no  possible  circumstances  could  the  commis- 
sioners have  jurisdiction  to  prevent  the  closing  of  an 


existing  station.  It  is  difficult  to  conceive  that  any 
company  would  do  this  where  there  was  a  chance  of 
profit  by  keeping  it  open.  But  every  such  case  must 
depend  upon  its  particular  circumstances.  I  am 
clearly  of  opinion  in  the  present  case  that  the  com- 
pany were  not  bound  to  keep  open  the  Darlaston 
Station  or  to  run  passenger  trains  over  the  Darlaston 
branch  at  a  loss,  and  that  the  company  did  not  act 
illegally  under  the  circumstances  in  closing  that 
station.  The  order  of  the  commissioners  is  intended 
to  compel  the  railway  company  to  reopen  that  station, 
and  I  am  of  opinion  that  it  was  beyond  their  jurisdic- 
tion to  make  the  order  in  this  case  to  compel  them  to 
do  so. 

A.  L.  Smith,  L.  J. — Two  questions  arise  upon  this 
appeal,  and  they  undoubtedly  are  of  great  import- 
ance. The  first  is,  whether  a  railway  company  which 
has  built  and  opened  a  station  upon  its  line  for  public 
traffic  can,  at  its  own  will  and  pleasure,  close  it  and 
pull  down ;  the  second  is,  whether,  having  done  so, 
the  company  can  be  compelled  by  the  Railway  Com- 
missioners to  rebuild  and  reopen  it. 

The  short  facte  are  as  follows :—  For  some  twenty- 
four  years,   prior  to  October,    1887,  the  defendant 
company  had  run  trains  over  its  branch  line  to  and 
from  the  Old  Darlaston   Station  thereon.    It  was 
found,  by  reason  of  tramways  being  constructed  and 
other  alterations  in  the  neighbourhood,  that  passenger 
traffic  at  this  station  could  no  longer  be  worked  at  a 
profit,  and  loss  was  occasioned  thereby,  and  on  the 
31st  of  October,    1887,  the  company  ceased  to  run 
passenger  trains  over  this  branch,  and  shut  up  the 
station,  and  in  the  year  1889  dismantled  and  pulled 
it  down.    The  company  continued  to  run  through 
goods  trains  over  the  branch.    Some  five  years  after- 
wards application  was  made  to  the  Railway  Com- 
missioners by  the  Local  Board  of  Darlaston  for  an 
order  directing  the  railway  company  in  substance  to 
rebuild  the  station  ^and  run  passenger  trains  in  con- 
nection   therewith.      The    Railway   Commissioners 
found  that  passenger  traffic  to  and  from  the  Darlas- 
ton Station  could  only  be  worked  at  a  loss  to  the 
company,  but,  nevertheless,  made  an  order,  which, 
though  m  form  an  order  commanding  the  company 
to  afford  reasonable  facilities  for  receiving  and  for- 
warding and  delivering  of  passenger  traffic  upon  and 
from  the  said  railway,  was  in  substance  an  order  to 
rebuild  a  station  at  Darlaston  and  to  reopen  it  for 
passenger  traffic,  for  it  was  only  by  doing  so  that  the 
order  could  be  complied  with. 

The  question  is,  Had  the  commissioners  power  to  do 
this  ?    It  is  clear,  apart  from  the  Railway  and  Canal 
Traffic  Act,  1854  (about  which  more  hereafter)  that 
where  the  words  of  an  Act  of  Parliament,  by  -which 
a  railway  company  is  empowered  to  make  a  railway, 
are  enabling,  as  they  are  in  the  present  case,  and  not 
obligatory,  no  obligation   is   imposed  upon  a  com- 
pany to  make  the  contemplated  line,  or  any  part  of 
it,  or  any  station  connected  therewith.     At  one  time 
it  was  thought  otherwise,  but  this  opinion  was  con- 
troverted, first,  by  Erie,  J.,  in  his  judgment  in  the 
year  1852  in  Reg.  v.  York  and  North  Midland  Railway 
Co.,  1  W.  R.  35,'  1  E.  &  B.  1 78,  and  was  finally  exploded 
in  the  next  year  in  the  Exchequer  Chamber,  -which 
affirmed  the  judgment  of  Erie,  J.,  1  W.  R.   358,  1 
E.  &  B.  858.    Lord  Wensleydale  subsequently,  in  the 
House    of  Lords,  in  Edinburgh,  Perth,  and  Dundee 
Railway  Go.  v.  Philip,   5  W.  R.  377,   2  Maoq.  514, 
spoke  of  this  case  as  follows : — '*  Now  it  has  been 
very  clearly  settled,    though  in  the  first  instance 
there  was  some  doubt  about  it,  that  these  enabling 
Acts  are  not  compulsory.    It  was  solemnly  decided  by 
the  Court  of  Error,  of  which  I  formed  a  part,  in  a 
case  in  which  the  judgment  was  delivered  (and  an 
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excellent  judgment  it  was)  by  the  late  Jervis,  C.  J#, 
that  permissive  words  in  an  Act  of  Parliament  are 
not  obligatory."  Apart,  therefore,  from  the  Railway 
and  Canal  Traffic  Act  of  1854,  the  defendants  were 
under  no  obligation  to  keep  open  the  old  Darlaston 
Station  in  the  year  1887. 

But  the  Hallway  and  Canal  Traffic  Act  of  1854 
has  undoubtedly  imposed  obligations  upon  rail- 
way companies  which  had  not  theretofore  existed, 
and  gave  the  Court  of  Common  Pleas,  now  repre- 
sented by  the  Railway  Commissioners,  jurisdic- 
tion to  enforce  them,  and  it  becomes  necessary 
to  examine  this  Act  to  see  what  these  obligations 
are.  This  Act  of  1854,  which  is  called  "  An  Act  for 
the  better  Regulation  of  the  Traffic  on  Railways  and 
Canals,"  recites  that  it  is  expedient  to  make  better 
provision  for  regulating  the  traffic  on  railways, 
"  traffic "  including  passengers  and  their  luggage, 
and  goods,  animals,  and  other  things  conveyed  by  a 
railway  company,  and  it  then  enacts,  by  section  2, 
which  is  the  material  section  in  this  case,  that  every 
railway  shall  (this  is  obligatory V  according  to  its 
powers,  firstly,  afford  all  reasonable  facilities  for  the 
receiving  and  forwarding  and  delivering  of  traffic 
upon  its  railway,  and  from  every  station  on  its  rail- 
way used  for  the  purposes^  of  public  traffic ;  and, 
secondly,  it  shall  not  give  undue  preference  in  favour 
of  any  particular  person  or  description  of  traffic ;  and, 
thirdly,  it  shall  afford  all  due  and  reasonable  facilities 
for  receiving  and  forwarding  all  traffic  arriving  by 
any  railway  which  forms  part  of  a  continuous  line 
of  railway  with  itself.  It  also  provides,  by  section 
7,  that  the  only  conditions  the  company  may  impose, 
as  regards  the  carriage  of  goods,  are  such  as  shall 
be  adjudged  to  be  just  and  reasonable.  I  can  find 
nothing  in  this  Act  which  either  imposes  an  obliga- 
tion upon  a  railway  to  make  the  whole  or  any  part 
of  its  line,  which  it  does  not  desire  to  make,  or  which 
obliges  a  company  to  build  any  station  which  it  does 
not  desire  to  build,  and  I  cannot  doubt  that  this  Act 
of  1854  does  not  impose  either  of  these  obligations 
upon  a  company,  under  the  obligation  to  afford  all 
reasonable  facilities  for  receiving  and  forwarding  and 
delivering  of  traffic ;  and  that  this  is  the  opinion  of 
Lord  Selborne  and  Lord  Esher  will  be  seen  upon 
reading  their  judgments  in  the  case  of  South- Eastern 
Railway  Co.  v.  Railway  Commissioners. 

But  it  is  said  that  even  if  so,  where  a  company  has 
made  and  uses  for  public  traffic  the  whole  or  any 
part  of  its  line,  or  has  built  and  uses  for  such  traffic 
any  station  thereon,  the  Act  of  1854  has  by  the  words 
above  mentioned  imposed  the  obligation  upon  the 
company  to  maintain  and  use  such  line  and  station 
so  long  as  such  maintenance  and  user  is  necessary  for 
affording  reasonable  facilities,  and  that  if  a  company 
does  not  do  this  it  fails  according  to  its  powers  to 
afford  the  reasonable  facilities  mentioned  in  the  Act, 
and  this  is  how  it  is  put  by  the  applicants.  It  is  not 
denied  on  the  part  of  the  defendant  company  that  so 
long  as  a  railway  company  is  working  its  line  with 
the  stations  used  for  public  traffic  upon  that  line  the 
company  is  bound  to  afford  the  facilities  mentioned 
in  this  Act,  but  thoy  deny  that  there  is  to  be  found 
therein  an  obligation  upon  a  railway  company  to 
continue  to  maintain  and  use  either  the  whole  or  any 
next  of  its  line,  or  the  whole  or  any  of  its  stations 
in  order  to  afford  such  facilities,  if  it  does  not 
desire  to  do  so.  They  do  not  deny  jurisdiction  in 
the  commissioners  to  order  the  proper  facilities  to 
be  given  at  the  stations  which  are  in  public  use, 
but  they  do  deny  their  jurisdiction  to  order  the 
company  to  keep  all  or  any  part  of  its  line,  or  all  or 
any  of  its  stations  open  for  public  traffic. 

In  construing  this  Act  of  1854  it  must  not  be  for- 
gotten that  just  fifteen  months  prior  to  its  being  passed 


the  Exchequer  Chamber,  by  the  unanimous  judgment 
of  nine  judges,  had  held  that,  under  an  Act  enabling 
a  company  to  make  a  line,  the  company  was  under  no 
obligation  to  make  it  or  any  part  of  it,  and  it  seems 
to  me  necessarily  to  follow  from  this,  as  before  stated, 
that  under  such  an  Act  a  railway  company  is  under 
no  obligation  to  maintain  or  keep  open  what  it  may 
happen  to  have  constructed.  It  is,  however,  said,  on 
behalf  of  the  applicants,  that  with  this  decision 
before  it,  the  Legislature  bv  the  language  it  has  used 
in  section  2  of  the  Act  of  1854  has  shown  that  it 
intended  to  compel,  and  has  compelled,  every  railway 
company  thereafter  to  maintain  and  keep  open  any 
worts  it  may  have  made  and  used  for  public  traffic, 
so  long  as  such  works  or  any  of  them  might  be 
necessary  for  affording  all  reasonable  facilities  for 
receiving,  forwarding,  and  delivering  traffic  upon  and 
from  its  railway. 

Now  what  are  the  words  which  are  said  to  have 
wrought  this  great  change  and  cast  this  onerous  obli- 
gation upon  the  railway  companies  ?  They  are 
these :  "  Every  railway  company  shall,  according  to 
its  powers,  afford  all  reasonable  facilities  for  the 
receiving  and  forwarding  and  delivering  of  passengers 
and  their  luggage,  and  goods,  animals,  and  other 
things  conveyed  by  its  railway,  upon  and  from  its 
railway  and  upon  and  from  every  station  of  or  be- 
longing to  the  railway  used  for  the  purposes  of  public 
traffic.  It  will  be  seen  that  there  is  not  a  word  in 
this  section  about  the  railway  company  maintaining 
or  using  its  railway  or  stations  in  whole  or  in  part, 
or  rendering  the  facilities  named  for  any  defined  or 
indeed  for  any  period  at  all ;  the  period  for  which  the 
line  is  to  be  maintained  and  used  is  left  precisely 
where  it  was  before  the  Act  of  1854  became  law. 
The  obligation  imposed  by  the  Act  of  1854  is  that 
"  the  company  shall,  according  to  its  powers,  afford 
all  reasonable  facilities."  But  for  how  long?  That 
is  the  question.  The  applicants  contend  that  the 
company  must  do  so  for  as  long  as  these  facilities  are 
required  by  the  public ;  but  where  is  this  to  be  found 
in  the  Act  P  There  are  no  words  to  this  effect,  and 
indeed  the  words  which  are  there  are  opposed  to  this 
contention,  namely,  the  words  "  used  for  the  purposes 
of  public  traffic."  In  my  judgment  the  true  answer 
to  be  given  to  the  question,  For  how  long  ?  is  that'  a 
railway  company  is  placed  under  obligation  by  the 
Act  of  1854  to  afford  the  reasonable  facilities  for 
just  so  long  as,  when  the  Act  was  passed,  it  was  under 
obligation  to  maintain  and  use  its  line  and  stations, 
and  for  no  longer,  which  is  for  so  long  as  it  desires  to 
keep  open  and  does  keep  open  its  line  and  stations  for 
public  traffic.  So  long  as  the  company  does  this  it 
must  maintain  those  parts  which  it  desires  to  keep 
open  and  is  keeping  open,  whether  they  be  the  whole 
or  only  parts  of  its  undertaking,  in  such  a  state  as  to 
afford  the  reasonable  facilities  mentioned  in  the  Act* 
This,  in  my  opinion,  is  what  the  Act  of  1854  enacted, 
especially  when  taken  in  connection,  as  it  may  be, 
with  the  law  as  it  stood  at  the  time  it  was  passed.  If 
the  Legislature  was  imposing  the  onerous  and  novel 
obligation  upon  a  railway  company  to  maintain  its 
works  for  some  period  other  than  it  was  then  bound 
to  do,  some  apt  words  certainly  would  be  found  in 
the  Act  imposing  this  obligation,  and  yet  the  Act  is 
altogether  silent  upon  the  subject,  though  other  words 
are  now  said  to  bear  that  meaning  and  are  pressed 
into  the  service  to  do  duty  for  those  which  cannot 
be  found* 

I  am  aware  of  what  has  been  argued  on  the  respec- 
tive sides  as  to  the  convenience  or  inconvenience 
which  may  arise  from  one  or  other  construction  of 
the  statute.  On  the  one  side  (i.e.,  the  side  of  the 
public)  it  is  said,  if  this  Act  of  1854  is  not  to  be  read 
as  imposing  an  obligation  upon  a  railway  company 

3 


34 


THE  WEEKLY  REPORTER.       u*».u.vmi      VoLXLQL 


Coubt  of  Appeal, 


In  be  The  Genebal  Phosphate  Corporation. 


Court  of  Appeal. 


to  keep  its  line  and  its  stations  open  so  long  as  such 
keeping  open  affords  a  reasonable  facility,  what  a  dis- 
advantage it  will  be  to  the  public,  and  how  unreason- 
able it  is,  not  to  oonstrne  the  Act  in  such  a  way  as 
to  oblige  the  company  to  keep  its  works  open  for  the 
convenience  of  the  public ;  and,  indeed,  Sir  F.  Peel,  in 
the  case  of  Winsford  Local  Board  v.   Cheshire  Lines 
Committee,  said  that  unless  section  2  of  the  Act  of 
1854  was  so  read  railway  companies  would  be  able 
to  make  the  section  practically  a  nullity.    The  answer 
given  to  this  is,  that  it  is  not  the  general  habit  of 
railway  companies,  for  the  sake  of  spiting  their  cus- 
tomers, to  discontinue   traffic    which    self-interest 
prompts  them  to  continue,  and  it  is  said  that  it  is 
unreasonable  that  they,  who  are  trading  companies 
carrying  on  business  in  the  interests  of  their  share- 
holders, should  be  compelled  against  their  will  and 
against  their  own  interests  to  go  on  carrying  for  the 
public,  especially  when  the  public  do  not  provide  the 
requisite  traffic  to  enable  the  company  to  carry  on  its 
business  otherwise  than  at  a  loss.    The  balance  of 
these  conveniences  or  inconveniences  appears  to  me  to 
be  about  equal ;  but  be  this  as  it  may,  they  throw  no 
real  light  upon  the  true  construction  of  the  Act.    I 
can  find  nothing  in  the  Act  of  1854  to  lead  me  to  the 
conclusion  that  an  obligation  is  thereby  cast  upon  a 
railway  company  to  maintain  and  use  its  lines,  or  any 
particular  part  of  its  lines,  or  all  or  any  of  its  stations, 
if  it  does  not  desire  to  do  so.    The  case  of  Reg.  v. 
Great  Western  Railway  Co.  has  a  material  bearing 
upon  the  obligation  of  railway  companies  to  maintain 
and  keep  open  their  railways,  and  is  in  accord  with 
what  I  have  above  stated,  and  I  must  point  out 
that,  although  the  case  of  South- Eastern  Railway  Co. 
v.  Railway  Commissioners,  which  was  decided  upon 
the  Act  of  1854,  was  cited  and  dealt  with  by  Lord 
Coleridge  in  the  court  below,  neither  this  Act  nor  the 
Southeastern  case  appears  to  have  been  cited  in  this 
court,  and  the  learned  counsel  for  the  appellant  in  that 
case  did  not  then  even  suggest  the  construction  now 
sought  to  be  placed  upon  the  Act  of  1854.  The  passage 
in  the  judgment  of  Lindley,  L.J.,  in  Dickson  v.  Great 
Northern  Railway  Co.,  35  W.  B.  202,  18  Q.  B.  D.  176, 
so  much  relied  upon  by  the  applicants,  does  not 
apply  to  the  present  case.    The  Lord  Justice  points 
out  that  the  Act  of  1854  materially  altered  the  law, 
in   respect   of    affording    reasonable    facilities   for 
receiving,  forwarding,  and  delivering  traffic,  and  this 
undoubtedly  is  true ;  and  he  points  out  that  this  duty 
thus  imposed  was  inconsistent  with  the  company's 
right  to  refuse  to  carry  any  particular  class  of  goods 
which  they  have  facilities  for  carrying,  but  no  ques- 
tion in  that  case  was  raised  as  here,  as  to  whether  a 
railway  company    could  rightly   close  its  lines   or 
stations,  or  part  of  its  lines  or  any  particular  station, 
to  public  traffic.    What  the  Lord  Justice  was  dealing 
with  was  a  company  which  was  using  its  railway  and 
stations  for  public  traffic,  and  what  he  said  was  that 
under  these  circumstances  it  would  not  be  affording 
reasonable  facilities  to  refuse  to  carry  any  particular 
class  of  goods  which  the  company  had  facilities  for 
carrying.    I  find  a  strong  expression  of  opinion  by 
Lord  Selborne,  when  Lord  Chancellor,  in  SoutK- Eas- 
tern Railway  Co.  v.  Railway  Commissioners,  as  to  the 
construction  of  the  Act  of  1854.     He  states:    "A 
company  may  carry  or  not  upon  its  own  line  as  it 
thinks  fit ;  and,  if  it  does  so,  may  undertake  that 
business  under  various  conditions  and   limitations. 
But  if  and  so  far  as  it  does  undertake  so  to  carry 
either  passenger  or  goods  traffic,  it  comes  (in  my 
opinion;  under  the  obligation  to  afford,  for  the  pur- 
poses of  that  traffic,  the  facilities  required  by  the  first 
branch  of  the  2nd  section  of  the  Act." 

For  the  reasons  above,  my  opinion  is  that  the  Act  of 
1854  does  not  compel  a  railway  company  to  go  on  main- 


taining and  using  its  railways  or  stations  either  in 
whole  or  in  part,  even  though  by  so  doing  it  would 
afford  reasonable  facilities  for  public  traffic,  and  that 
the  defendant  company  was  within  its  rights  in 
dosing  its  station  as  it  did  in  1887,  and  in  ceasing  to 
carry  passengers  over  its  branch  line,  and  in  subse- 
quently pulling  down  the  station. 

But  there  is  also  the  second  point,  which  I  think 
equally  fatal  to  the  applicants.  The  passenger  traffic 
was  stopped  in  1887  to  the  knowledge  of  the 
applicants,  and  so  matters  rested  till  1892,  with  the 
exception  that  in  the  meantime  the  company  pulled 
down  its  station.  The  difficulty  may  be  masked  by 
making  an  application  in  the  precise  words  of  the 
Act,  and  by  granting  an  order  in  that  form ;  but  the 
real  case  must  be  looked  at,  which  is  that  the 
applicants  are  asking  the  railway  commissioners  to 
order  that  the  company  should  rebuild  a  station  on 
or  about  the  old  site,  and  commence  passenger  traffic 
thereto ;  and,  call  it  what  you  will,  that  is  the  real 
object  sought  to  be  attained.  Even  if  the  company 
could  not  have  shut  up  its  station  in  1887,  though,  as 
I  have  stated,  I  think  it  could,  there  is  no  jurisdiction 
in  the  commissioners  under  the  circumstances  which 
exist  now,  to  order  a  station  to  be  built,  which  is  in 
reality  the  order  now  appealed  against,  and  which 
must  be  done  if  the  applicants  are  to  derive  any 
advantage  from  their  application.  The  case  of 
South-Eastern  Railway  Co.  v.  Railway  Commissioners  is 
a  conclusive  authority  that  a  new  station  cannot  be 
ordered  by  the  commissioners. 

In  conclusion,  I  will  say  that  if  the  public  are  to 
be  empowered  to  impose  upon  a  railway  company 
the  obligation  to  maintain  and  keep  its  works  open, 
and  if  those  motives  of  railway  companies  "  which 
do  not  appear  upon  the  surface,' *  that  are  alluded 
to  by  Wills,  J.,  exist,  and  are  to  be  frustrated,  this 
must  be  done  by  an  express  enactment,  and  not  by 
an  attempt  to  extract  from  words  such  as  are  in 
the  2nd  section  of  the  Act  of  1854  a  meaning  which 
in  my  judgment  it  is  clear,  when  the  Act  and  its 
history  are  understood,  they  cannot  bear. 

In  my  opinion  this  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitor  for  the  appellants,  C.  H.  Mason. 

Solicitors  for  the  respondents,  UUithorne,  Carrey,  & 
Villiers,  for  J.  Corbett,  Darlaston. 


From  Chan.  Div.    ) 

(lindley  and  A.  L.  J  Oct.  31. 

Smith,  L.JJ.)      ) 

In  re  The  General  Phosphate  Cobpobation 
(Limited),  (a.) 

Company — Winding  up — Public  examination — Report 
of  official  receiver — Fraud— Companies  [Winding-up) 
Act,  1890,  s.  8. 

The  court  has  no  power  under  the  Companies  ( Wind- 
ing-up) Act,  1890,  s.  8,  sub-section  3,  to  order  a  public 
examination  upon  a  report  which  does  not  show  on  the 
fate  of  it  that  some  fraud  has,  in  the  opinion  of  the 
official  receiver,  been  committed.  That  opinion,  however, 
need  not  be  stated  in  express  terms. 

In  re  Laxon  &  Co.  (No.  3),  41  W.  R.  62,  [1893]  1 
Ch.  210,  and  In  re  Birkdale  Steam  Laundry  Co.,  42 
W.  R.  144,  [1893]  2  Q.  R.  386,  discussed. 

(a.)  Reported  by  C.  F.  Dunoan,  Esq.,  Barristar- 
at-Law. 
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COUBT  OF  APFBAL. 


In  be  The  General  Phosphate  Corporation. 


Court  of  Appeal. 


Appeal  from  a  judgment  of  Vaughan  Williams, 
J.,  reported  42  W.  B.  602. 

The  General  Phosphate  Corporation  (Limited)  was 
registered  as  a  limited  company  in  June,  1890.  In 
August,  1893,  it  was  ordered  to  be  wound  up.  The 
official  receiver  made  his  preliminary  report  in  No- 
vember, 1893.  On  February  24,  1894,  he  made  a 
further  report,  in  which,  after  stating  facts  relating 
to  the  formation  of  the  company,  he  said :  "  The 
official  receiver  is  of  opinion  that  it  is  desirable  that 
a  public  examination  should  be  held,  and  that  the 
persons  named  in  the  schedule  hereto  should  be  pub- 
licly examined  as  to  the  promotion  or  formation  of 
the  company,  and  as  to  the  conduct  of  its  business." 
The  persons  mentioned  in  the  said  schedule  were 
directors,  promoters,  and  officers  of  the  company.- 
The  report  did  not  state  that,  in  the  official  receiver's 
opinion,  any  fraud  had  been  committed,  and  it  was 
not  contended  that  the  report  manifestly  showed  that 
such  was  his  opinion.  The  official  receiver  applied 
to  the  court  for  an  order  for  the  public  examination 
of  the  persons  mentioned  in  the  schedule. 

On  April  2d  Vaugham  Williams,  J.,  refused  the 
application,  on  the  ground  that,  as  the  official 
receiver  was  entitled  to  Diing  before  the  court  matters 
based  on  information  and  belief,  it  was  only  reason- 
able, and  was  convenient  in  practice,  that  the  expres- 
sion of  his  belief  in  a  primd  facie  case  of  fraud  should 
be  expressed  before  he  could  obtain  an  order. 

From  this  decision  the  official  receiver  appealed  ex 
parte. 

The  case  turned  upon  the  construction  of  the  Com- 
panies (Winding-upfAot,  1890,  s.  8,  which  provides— 

Sub-section  1 :  • '  Where  the  court  has  made  an  order 
for  winding  up  a  company,  the  official  receiver  shall, 
as  soon  as  practicable  .  .  .  submit  a  preliminary 
report  to  the  court  ...(c)  whether,  in  his 
opinion,  further  inquiry  is  desirable  as  to  any  matter 
relating  to  the  promotion,  formation,  or  failure  of 
the  company  or  the  conduct  of  the  business  thereof ." 

Sub-section  2 :  "  The  official  receiver  may  also,  if  he 
thinks  fit,  make  a  further  report  or  further  reports, 
statins;  the  manner  in  which  the  company  was 
formed,  and  whether,  in  his  opinion,  any  fraud  has 
been  committed  by  any  person  in  the  promotion  or 
formation  of  the  company,  or  by  any  director  or 
other  officer  of  the  company  in  relation  to  the  com- 
pany since  the  formation  thereof,  and  any  other 
matters  which,  in  his  opinion,  it  is  desirable  to  bring 
to  the  notice  of  the  court." 

Sub-section  3 :  "  The  court  may,  after  considera- 
tion of  any  such  report,  direct  that  any  person  who 
has  taken  any  part  in  the  promotion  or  formation  of 
the  company,  or  has  been  a  director  or  officer  of  the 
company,  shall  attend  before  the  court  .  .  .  and 
be  publicly  examined  as  to  the  promotion  and  forma- 
tion of  the  company,  or  as  to  the  conduct  of  the  busi- 
ness of  the  company,  or  as  to  his  conduct  and  deal- 
ings as  director  or  officer  of  the  company." 

8ir  R.  T.  Beid,  A.G.,  and  Ingle  Joyce,  for  the 
official  receiver. — We  do  not  contend  that  the  official 
receiver  states  in  his  report  that,  in  his  opinion,  any 
fraud  has  been  committed,  nor  that  it  is  manifest 
from  the  report  that  such  is  his  opinion ;  but  he  has 
stated  that  in  his  opinion  a  public  examination 
should  be  held.  We  therefore  say  we  are  entitled  to 
an  order. 

They  referred  to  In  re  Great  Kruger  Gold  Mining  Co., 
Ex  parte  Barnard,  40  W.  B.  625,  641,  [1892]  3  Ch.  307  ; 
In  re  Trust  and  Investment  Corporation  of  South  Africa, 
40  W.  B.  689,  [1892]  3  Ch.  332 ;  In  re  Laxon  <fe  Co.  (3), 
41 W.  B.  62,  [1893]  1  Ch.  210 ;  In  re  BirhdaU  Steam 
Laundry  Co.,  42  W.  B.  144,  [1893]  2  Q.  B.  386;  Inre 
New  Zealand  Loan  and  Mercantile  Agency  Co.,  38 
Solicitors'  Journal,  339. 


Lindley,  L. J. — I  think  we  must  refuse  this  appli- 
cation ;  in  fact,  we  cannot  do  otherwise  if  we  are  to 
be  consistent  with  ourprevious  decisions  in  In  re  Great 
Kruger  Gold  Mining  Co.,  Ex  parte  Barnard,  and  In  re 
Trust  and  Investment  Corporation  of  South  Africa.  It 
appeared  to  me  then,  ana  it  appears  to  me  now,  that 
the  construction  put  by  this  court  on  the  Act  is  right 
— that  there  is  no  power  to  enforce  this  process  of 
publio  examination  upon  a  report  whioh  does  not 
show  on  the  face  of  it,  not  necessarily  that  a  particu- 
lar person  has  committed  a  fraud,  but  that  some 
fraud  has  been  committed.  There  is  always  great 
danger  in  going  beyond  or  varying  the  language  of 
an  Act  of  Parliament,  and  I  adhere  to  the  decision  in 
Ex  parte  Barnard  that' 'any  such  report"  in  sub- 
section 3  means  a  further  report,  and  not  a  pre- 
liminary report.  Now  sub-section  2  provides  that 
the  official  receiver  may  make  a  further  report  statins: 
the  manner  in  which  the  company  was  formed,  and 
whether,  in  his  opinion,  any  fraud  has  been  com- 
mitted by,"  &c  This  is  what  he  ought  to  state,  in 
my  opinion.  The  exact  language  in  whioh  he  ought 
to  state  it  is  another  matter.  In  the  case  of  In  re 
Trust  and  Investment  Corporation  of  South  Africa 
this  court  held  that  it  was  sufficient  if  the  report 
clearly  showed  fraud,  and  that  it  was  not  necessary, 
when  fraud  was  manifest  on  the  face  of  the  report, 
to  send  it  back  to  the  official  receiver  in  order  that  he 
might  state  his  opinion  in  express  terms.  That 
decision  has  been  interpreted,  in  the  oases  of  In  re 
Laxon  &  Co.  and  In  re  BirhdaU  Steam  Laundry  Co., 
in  a  way  which  I  think  is  rather  too  lax.  We  did  not 
intend  to  depart  from  the  requirements  of  the  Act  of 
Parliament,  tmt  we  have  been  understood  as  having 
said  that  it  would  be  enough  if  the  report  "  sug- 
gested" fraud.  The  word  "  suggested"  is  very 
ambiguous ;  we  meant  to  adhere  to  the  provisions  of 
the  Act  that  circumstances  must  be  stated  whioh 
showed  that  the  official  receiver  was  of  opinion  that 
some  fraud  had  been  committed.  Although  it  is 
not  necessary  to  say  that  there  must  be  some  para- 
graph expressly  stating  that  opinion,  yet  when  it 
is  said  that  "  suggesting  "  fraud  is  sufficient,  I  think 
it  is  time  for  us  to  protest  and  to  disclaim  having 
gone  that  length.  I  think  that  Vaughan  Williams, 
J.'s  decision  in  this  case  was  right,  because  this  report, 
even  if  it  does  "  suggest "  fraud,  is  perfectly  con- 
sistent with  its  absence,  nor  is  it  apparent  on  the  face 
of  the  report  that  any  fraud  has  been  committed. 

If  we  are  wrong,  the  House  of  Lords  must  set  us 
right. 

A.  L.  Smith,  L.J.— I  entirely  agree.  There  is  a 
passage  in  the  judgment  of  Vaughan  Williams,  J.,  in 
this  case  which  I  think  states  the  law  correctly.  He 
say 8:  [His  lordship  read  from  the  said  judgment 
from  "It  seems  to  me  that  section  8"  to  " sub- 
section 2  of  that  section  "  (42  W.  B.,  at  p.  603),  and 
continued : — ]  It  seems  to  me  that  that  lays  down 
exactly  what  this  court  has  laid  down.  I  agree  that 
this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Sir  B.  T.  Beid,  A.G.,isx  view  of  the  Supreme  Court 
of  Judicature  (Procedure)  Act,  1894,  asked  for  leave 
to  appeal  to  the  House  of  Lords. 

Lindley,  L.J. — We  give  leave,  if  it  is  necessary; 
this  is  an  important  matter. 

Solicitor,  Solicitor  to  the  Board  of  Trade. 
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Boyd  v.  Bisohoffshetjc.— In  be  Briebley. 


Ooxtbt  of  Appeal. 


from  Chan.  Div.     \ 
(Lindley  and  A.  L.    J  Oct.  25. 

Smith,  L.JJ.)       j 

Boyd  v.  Bisohoffsheim.  (a.) 

Practice — Appeal — Leave  to  appeal — Judicature  Act, 
1873,  e.  52--Judieature(Procedure)  Act,  1894, e.  1  (b). 

The  leave  of  the  Court  of  Appeal  or  a  judge  thereof, 
which  is  required  by  section  1,  subsection  1  (b),  of  the 
Judicature\Procedure)  Act  of  1894,  before  an  appeal 
can  lie  from  an  interlocutory  order  made  by  a  judge 
need  not  be  obtained  for  an  application  to  vary  or  dis- 
charge an  interim  order  made  under  section  52  of  the 
Judicature  Act,  1873. 

This  was  an  application  by  original  motion  on  the 
part  of  the  defendant  to  vary  the  order  of  the  Lord 
Chief  Justice,  sitting  as  Vacation  Judge;  a  motion 
by  the  plaintiff  to  discharge  the  said  order  being 
heard  at  the  same  time. 

The  action  in  this  case  as  against  E.  B.  McDermott, 
one  of  the  defendants,  was  dismissed  by  North,  J.,  on 
the  19th  of  July,  1894,  as  frivolous  and  vexatious.  The 
plaintiff  entered  and  gave  notice  of  an  appeal  from 
this  judgment.  The  defendant  applied  to  the  Lord 
Chief  Justice,  sitting  in  the  vacation  as  judge  of  the 
Court  of  Appeal,  to  stay  the  said  appeal  until  the 
plaintiff  should  give  security  for  the  costs  thereof. 
On  the  16th  of  October  the  Lord  Chief  Justice 
ordered  the  plaintiff  to  give  security  to  the  amount  of 
£100  within  ten  days,  and  directed  the  plaintiff's 
appeal  against  this  order  to  come  on  with  his  appeal 
against  North,  J.'s  order. 

The  order  of  the  Lord  Chief  Justice  was  made 
under  the  Supreme  Court  of  Judicature  Act,  1873,  s. 
62,  which  provides  that  "in  any  oause  or  matter 
pending  before  the  Court  of  Appeal  any  direction  in- 
cidental thereto  not  involving  the  decision  of  the 
appeal  may  be  given  by  a  single  judge  of  the  Court 
of  Appeal ;  and  a  single  judge  of  the  Court  of  Appeal 
may,  at  any  time  during  vacation,  make  any  interim 
order  to  prevent  prejudice  to  the  claims  of  any  par- 
ties pending  an  appeal  as  he  may  think  fit ;  but  every 
such  order  made  by  a  single  judge  may  be  dis- 
charged or  varied  by  the  Court  of  Appeal  or  a 
divisional  court  thereof."  The  Supreme  Court  of 
Judicature  (Procedure)  Act,  1894,  s.  1,  sub-section  1 
(&),  provides  that  "no  appeal  shall  lie  (with  certain 
exceptions  not  applicable  to  the  present  case)  without 
the  leave  of  the  judge  or  of  the  Court  of  Appeal  from 
any  interlocutory  order  or  interlocutory  judgment 
made  or  given  by  a  judge." 

As  no  leave  had  been  obtained  to  make  the  present 
applications,  the  question  was  whether  such  leave 
was  now  necessary. 

Turrell,  for  the  plaintiff. 

Cozens- Hardy,  Q.C.,  and  Qregson,  for  the  defend- 
ant E.  B.  M'Dermott. 

A.  Young  and  Pollard,  for  two  other  defendants. 

Lindley,  L.J. —  As  to  the  question  whether  the 
provisions  of  the  Act  of  1894  apply  to  these  motions, 
I  do  not  think  they  do.  These  applications  are  made 
under  section  52  of  the  Act  of  1873,  which  section,  I 
think,  is  not  affected  by  the  later  Act.  In  my  opinion, 
therefore,  it  is  not  necessary  that  the  leave  of  the 
Court  of  Appeal,  or  a  judge  thereof,  should  have 
been  obtained.  The  plaintiffs  motion  must  be  dis- 
missed, with  costs,  and  his  appeal  stayed  until 
security  has  been  given. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion.   The 

(a.)  Reported  by  C.  F.  Duncan,  Esq.,  Barrister- 
at-Law. 


special  legislation  of  section  52  is  not  intended  to  be 
touched  by  the  provisions  of  the  Act  of  1894. 

Solicitors,  W.  C.  Goulding ;  Hores  A  Pattisson;  J. 
Holmes  &  Co. ;  Freshfields  &  Williams. 
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From  Chan.  Div.  \ 

(Lord  Herschell,  L.C.,  and  j  July  20, 24, 1894. 

Lindley  and  Davey,  L.JJ.) ) 

In  re  B&iebley. 

B&IEBLEY  V.  B&TJEBLEY.  (a.) 

Will — Construction — Power  or  trust — Power  to  wife  to 
appoint  fund  to  such  of  testator's  relatives  as  she 
should  think  proper — Life  interest  in  fund  given  to 
wife — Wife  appointed  residuary  legatee — Release  by 
wife  of  power  of  appointment — Wife  not  entitled  to  the 
fund  absolutely. 

Testator  gave  his  residuary  personal  estate  to  trustees 
on  trust  to  invest  a  sum  of  £50,000  and  pay  the  income 
thereof  to  his  wife  for  life,  and  subject  thereto  the  whole 
of  his  property  was  to  be  for  his  children  equally.  The 
will  then  proceeded :  "  If  I  shall  not  have  any  children, 
then  as  follows :  my  wife  may  bequeath  or  appoint  the 
£50,000  .  .  .  to  such  of  my  relatives  or  next  of  kin 
as  she  shall  think  proper;  the  remainder  of  my  property 
to  be  divided  into  forty-three  parts."  The  testator  then 
gave  the  forty-three  parts  to  certain  nephews  and  nieces, 
and  appointed  his  wife  ,ltobe  residuary  legatee.9' 

The  testator  died,  having  had  no  children  ;  his  wife 
survived  him,  and,  having  executed  a  release  of  her 
power  of  appointment  over  the  £50,000,  claimed  to  be 
entitled  to  the  absolute  interest  in  that  fund. 

Held,  that,  even  assuming  that  the  £50,000  did  not 
pass  under  the  bequest  "  the  remainder  of  my  property," 
&c,  yet  that  the  wife  did  not,  by  releasing  the  power, 
become  entitled  to  the  £50,000  absolutely. 

Birch  v.  Wade,  3  Ves.  <fc  Bea.  198,  and  Salusbury  v. 
Denton,  5  W.  B.  865,  3  K .  <fc  J.  529,  followed. 

Bull  v.  Yardy,  1  Ves.  jun.  270,  explained  and  dis- 
tinguished. 

Appeal  from  Chitty,  J. 

The  testator,  Adam  Brierlev,  by  his  will,  after 
bequeathing  his  household  furniture  and  effects  and  a 
pecuniary  legacy  to  his  wife,  devised  and  bequeathed 
all  his  real  and  the  residue  of  his  personal  estate  to 
trustees  on  trust  to  convert  the  whole  into  money,  to 
invest  £50,000  in  the  funds  or  other  securities,  and  to 
pay  the  income  thereof  to  his  wife  for  life ;  subject 
thereto,  the  whole  of  the  testator's  property  to  be  for 
his  children  equally.  The  will  then  proceeded  as 
follows : — "  If  I  shall  not  have  any  children,  then  as 
follows:  my  wife  may  bequeath  or  appoint  the 
£50,000  or  the  securities  representing  the  same  to 
such  of  my  brothers  and  sisters  and  nephews  and 
nieces  and  other  my  relatives  or  next  of  kin  as  she 
shall  think  proper.  The  remainder  of  my  property 
to  be  divided  in  forty-three  parts."  The  testator 
Chen  gave  certain  portions  of  these  forty-three  parts 
to  oertain  nephews  and  nieces  of  his  (naming  them), 
the  gifts  to  them  being  in  some  oases  for  life  only, 
with  remainder  to  their  children ;  one  of  the  forty- 
three  parts  was  given  to  a  nephew  of  the  testator's 
wife,  and  two  of  the  forty-three  parts  were  given  to 
another  nephew  of  the  testator's  wife;  and  the 
testator  then  appointed  his  wife  "  to  be  residuary 
legatee." 

The  testator  died  without  having  had  any  children : 
his  wife  survived  him. 

A  summons  was  taken  out  by  the  wife  calling  on 

(a.)  Beported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 
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In  be  Bbibbley. 
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the  trustees  of  the  will  to  band  oyer  to  her  the  trust 
fond  of  £50,000  for  her  own  use  and  benefit,  abso- 
lutely, upon  her  executing  a  release  of  her  power  of 
appointment  over  the  said  fund. 

Chitty,  J.,  dismissed  the  wife's  application,  and  she 
appealed. 

Byrne,  Q.O.,  and  T.  Eustace  Smith,  for  Mrs. 
Brierley,  the  appellant. — The  power  of  appointment 
given  to  the  wife  over  the  £50,000  is  a  mere  naked 
power;  it  is  not  clothed  with  a  trust,  either  ex- 
pressed or  implied,  on  the  proper  construction  of  the 
words  of  the  will.  There  is  clearly  a  life  interest  in 
the  £50,000  given  to  the  wife ;  the  power  of  appoint- 
ment is  only  intended  to  guide  the  wife  as  to  how 
she  should  appoint  the  corpus,  if  she  chose  to  appoint 
it  at  all;  if  she  does  not  appoint,  or  releases  her 
power  of  appointment,  the  corpus  goes  to  her  because 
she  has  been  appointed  residuary  legatee,  and  she 
thus  becomes  entitled  to  the  £50,000  absolutely. 
The  gift  of  "  the  remainder  of "  the  testator's  pro- 
perty to  the  nephews  and  nieces  is  clearly,  from  the 
context,  a  specific  gift  of  the  testators  property 
other  than  or  minus  the  £50,000.  The  corpus  of  the 
£50,000  on  the  release  of  the  power  of  appointment 
accordingly  passes  as  residue  under  the  residuary  gift 
to  the  wife :  KilvingUm  v.  Parker,  21  W.  B.  121. 
[Dave?,  L.  J. — A  residuary  gift  is  not  the  same  thing 
as  a  gift  in  default  of  appointment ;  a  residuary  gift 
only  gives  what  would  otherwise  go  to  the  next  of 
kin.]  [Lord  Hebschsll,  L.C.,  referred  to  Solus- 
bury  v.  Denton,  5  W.  B.  865,  3  K.  &  J.  529.] 
That  case  is  distinguishable,  because  the  Vice- 
Chanoellor  held  that  the  words  of  the  power  there 
were  sufficient  to  create  a  trust,  but  that  is  not 
so  here.  [Datey,  L.  J. — Would  it  not  be  a  correct 
statement  of  the  law  to  say  that  if  there  be  a  power 
to  appoint  among  certain  objects,  but  no  gift  to  those 
objects,  and  no  gift  over  in  default  of  appointment, 
then  the  law  will  imply  a  gift  to  those  objects  in 
default  of  appointment  P]  That  is  the  doctrine  stated 
in  Farwell  on  Powers  (2nd  ed.,  at  p.  466),  but  it  is 
subject  to  certain  exceptions ;  in  the  present  case  the 
appointment  of  the  wife  as  residuary  legatee  amounts 
to  a  gift  over  to  her  of  the  £50,000  in  default  of 
appointment.  The  cases  nearest  in  principle  to  the 
present  case  are  Brook  v.  Brook,  3  Sin.  &  G.  280 ; 
Healy  v.  Donnery  (1853),  3  Ir.  Com.  L.  B.  213, 
and  Howorih  v.  Dewell,  9  W.  B.  27,  29  Beav. 
18,  but  those  were  not  oases  of  a  gift  of  a  life 
interest  to  the  donee  of  the  power  in  the  first 
instance.  [Oswald,  Q.C.— Birch  v.  Wade,  3  Ves,  & 
Bea.  198,  is  similar  in  principle  to  Salusbury  v. 
Denton,  and  is  in  my  favour.]  In  Birch  v.  Wade 
there  was  held  to  be  a  trust  created  in  favour  of  the 
class  on  the  face  of  the  will  because  the  testator  used 
the  words,  "it  is  my  will  and  desire  that"— the 
property  in  question  — "  be  left  to  the  disposal  of 
my  dear  wife  among  such  of  her  relations  as  she  may 
think  proper  " ;  but  in  the  present  case  there  are  no 
words  indicating  a  desire  on  the  testator's  part  to 
give  the  £50,000  to  members  of  the  class  among 
which  the  wife  has  power  of  appointment.  Again,  in 
Birch  v.  Wade  there  was  no  residuary  gift  to  the 
donee  of  the  power,  as  there  is  here.  [Lindley, 
LJ.— In  Forbes  v.  Ball,  3  Mer.  437,  there  was  a 
residuary  gift  to  the  donee  of  the  power.]  In  that 
case  there  was  what  amounted  to  a  gift  of  the  fund 
to  the  class  of  relations,  subject  only  to  a  mere 
power  in  the  wife  to  designate  the  members.  Bull  v. 
Vardy,  1  Yes.  jun.  270,  is  a  decision  in  favour  of  the 
appellant's  contention.  But,  assuming  that  the  words 
of  the  present  will  are  sufficient  to  create  a  gift  to, 
and  imply  a  trust  for  the  class  indicated  in  default  of 
appointment,  the  trust  is  too  vague  to  be  carried 


out.  The  words  are  "  such  of  my  brothers  and 
sisters  and  nephews  and  nieces  and  other  my  relatives 
or  next  of  km " ;  the  use  of  the  words  "  next  of 
kin  "  as  well  as  "  relatives "  shows  that  the  latter 
word  means  something  different  from  statutory  next 
of  kin;  and,  consequently,  the  class  intended  to  be 
designated  by  the  term  "  relatives  "  cannot  be  ascer- 
tained. Brown  v.  Higgs,  5  Ves.  495,  8  Yes.  561,  was 
also  cited. 

J.  G.  Butcher,  for  the  trustee  respondents. 

Oswald,  Q.C.,  and  A.  St.  John  Gierke,  for  other 
respondents,  were  not  called  on. 

Lord  Hebschell,  L.C. — The  only  question  which, 
at  the  present  time,  it  is  necessary  to  decide  in  this 
case  is  whether  the  appellant  has  established  that 
upon  releasing  the  power  she  is  entitled  to  have  the 
sum  of  £50,000  handed  over  to  her.  It  is  not  neces- 
sary to  determine  the  other  questions  as  to  the  con- 
struction of  this  will  which  have  been  raised  in  the 
course  of  the  argument.  [The  Lord  Chancellor  read 
the  words  of  the  will  above  set  out,  and  proceeded; — ] 
The  argument  on  behalf  of  the  appellant  is  that  the 
wife  has  merely  a  power  or  authority  conferred  upon 
her  to  appoint  the  £50,000,  which  she  may  exercise 
or  not  as  she  pleases,  but  if  she  determines  not  to 
exercise  it,  and  releases  that  power,  then  it  would 
pass  to  her  as  residuary  legatee,  and  consequently 
she  would  have  an  absolute  interest  in  the  whole  of 
the  sum,  she  having  a  life  interest  in  it  expressly 
given  to  her  in  the  first  part  of  the  clause. 

Now,  there  can  be  no  doubt  that  where  there  is  a 
gift  to  such  of  a  class  as  the  donee  of  a  power  may 
appoint,  it  has  been  frequently  held  to  be  a  gift  to 
that  class  of  which  they  obtain  the  benefit,  even 
though  the  donee  of  the  power  does  not  exercise  the 
power  of  choice  conferred.  But  it  is  said  in  the 
present  case  that  there  is  no  gift  to  the  relations, 
that  it  is  a  bare  power  conferred  upon  the  wife ;  and 
it  is  further  said  that,  inasmuch  as  the  wife  has  the 
life  interest,  and  as  there  is  bequeathed  to  her  the 
residuary  estate  with  this  provision  imposed,  she 
may  be  treated  as  a  person  to  whom  the  absolute 
interest  has  been  bequeathed,  subject  only  to  or  with 
a  power  superadded. 

Now,  to  deal  with  that  latter  point  first.  It 
appears  to  me  impossible  to  put  that  construction 
upon  the  will.  She  has  not  an  absolute  gift  made  to 
her  of  this  £50,000.  It  is  impossible  to  couple 
together  a  residuary  bequest  of  the  whole  of  the 
testator's  residue  with  this  specific  life  interest  in  the 
£50,000,  and  to  say  that  she  has  an  absolute  interest 
conferred  in  the  £50,000,  and  that  such  interest 
cannot  be  cut  down  merely  because  there  is  a  power 
superadded.  That  class  of  cases  has  really  no 
application  to  the  present  case. 

But  then  it  is  said  that  this  is  not  a  gift  to  such  of 
a  class  as  the  donee  of  the  power  may  select,  but  is  a 
mere  authority  conferred  upon  the  donee  of  the 
power,  and  that  no  trust  can  be  implied  in  favour  of 
the  class.  So  long  ago  as  1814,  in  the  case  of  BircJi  v. 
Wade,  this  point  was  dealt  with ;  the  words  there  were, 
"  It  is  my  will  and  desire  that  the  other  third  part 
of  the  principal  of  my  estate  and  effects  be  left 
entirely  to  the  disposal  of  my  dear  and  loving  wife 
among  such  of  her  relations  as  she  may  think 
proper  after  the  death  of  my  aforesaid  sisters." 
The  Master  of  the  Bolls  (Sir  William  Grant) 
came  to  the  conclusion  that  that  case  did  not 
differ  materially  from  the  cases  of  Harding  v. 
Glyn,  1  Atk.  469,  and  Brown  v.  Higgs,  which  were 
cases  of  the  nature  to  which  I  have  just  referred. 
He  came  to  the  conclusion  that  as  the  one-third  of 
principal  was  to  be  left,  not  at  the  wife's  disposal 
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generally,  but  at  her  disposal  amongst  a  particular 
class,  leaving  her  to  select  from  that  class  such 
individuals  as  she  thought  proper,  it  could  not  be 
said  that  all  the  testator  willed  and  desired  was  that 
she  should  have  the  disposition  of  that  third,  and 
that  it  was  no  part  of  the  desire  that  her  relations 
should  have  the  benefit  of  that  disposition ;  and  the 
Master  of  the  Bolls  thought  that  it  was  the  intention 
of  the  testator  that  such  of  his  wife's  relations  as 
she  should  designate  should  have  the  benefit  of  that 
third.  Looking,  therefore,  at  the  clause  in  that  will, 
it  will  be  seen  that  the  words  "  will  and  desire  "  in 
terms  applied  only  to  the  disposition  by  his  wife 
amongst  such  of  her  relations  as  she  should  think 
proper.  It  was  not  in  terms  said  that  it  was  his  will 
that  the  property  should  in  any  event  go  to  the  class 
amongst  whom  his  wife  should  appoint.  Neverthe- 
less, that  latter  construction  was  put  upon  the  clause 
by  the  Master  of  the  Bolls. 

Now,  between  that  case  and  this  only  two  distinc- 
tions have  been  suggested.  It  has  been  said  that  in 
Birch  v.  Wade  the  testator  used  the  words  "  It  is  my 
will  and  desire,"  but  that  in  the  present  case  he  only 
said  that  his  wife  might  appoint  in  a  particular  way. 
But  the  words  of  this  will  are,  "  If  I  shall  not  have 
any  children."  Then  as  follows : — "  My  wife  may 
bequeath."  Now  what  is  the  meaning  of  that? 
Something  has  to  be  inserted  to  make  it  read  gram- 
matically, and  that  something  obviously  must  be  that 
"it  is  my  will,"  or  "it  is  my  desire,"  or  "my 
property  shall  be  disposed  of " ;  whichever  you  in- 
sert, it  seems  to  me  that  there  oan  be  no  distinction 
between  this  power  conferred  upon  the  wife  in  this 
case  and  the  power  conferred  upon  the  wife  in  Birch 
t.  Wade,  The  truth  is  that  there  is  no  magic  about 
the  use  of  the  words  "it  is  my  will  and  desire." 
Everything  that  is  found  in  the  testator's  will  indi- 
cating what  is  his  intention,  is  as  much  indicating  his 
will  and  desire  as  if  he  had  in  so  many  words  used 
that  language. 

The  other  distinction  suggested  is  that  in  the 
present  case  there  was  a  residuary  bequest,  and  that, 
therefore,  this  was  not  a  case  of  a  power  given  to 
appoint  amongst  a  class,  with  no  gift  over  in  default 
of  appointment,  because  there  was  a  gift  over  by  the 
bequest  of  the  residue.  Well,  I  should  be  satisfied 
without  any  authority  that  a  bequest  of  residue  con- 
tained in  a  will — I  make  no  point  of  the  bequest 
being  found  at  the  end  of  the  will — found  anywhere 
in  the  will,  is  something  totally  different  from  the 
gift  over  of  a  specific  property  or  sum  of  money  dealt 
with  in  the  manner  I  have  indicated,  by  a  power 
being  given  to  appoint  it  amongst  a  class.  But  if 
there  were  any  substance  in  the  distinction  suggested, 
the  point  is  disposed  of  by  the  decision  of  the  Master 
of  the  Bolls  in  the  case  of  Forbes  v.  Ball.  In  that 
oase  the  testator  gave  his  wife  the  sum  of  £500,  and 
these  words  were  added,  "  and  it  is  my  will  and 
desire  that  my  said  wife  may  dispose  of  the  same 
amongst  her  relations  as  she  by  will  may  think 
proper."  The  will  there  contained  a  residuary  bequest 
to  tne  wife.  Now  between  that  oase  and  this  I  think 
all  the  ingenuity  of  Mr.  Eustace  Smith  has  failed  to 
suggest  any  substantial  distinction.  But  that  is  not 
alL  These  cases  are  as  old  as  eighty  years  ago 
nearly;  but  the  same  view  has  been  more  recently 
adopted  by  Lord  Hatherley  (when  Wood,  V.O.) 
in  Salisbury  v.  Denton*  In  that  oase  the  remainder 
was  to  be  at  the  wife's  disposal  amongst  the  testa- 
tor's relatives  as  she  might  direct.  The  Vice- 
Chancellor  held  that  there  was  a  trust,  and  that 
though  there  was  no  appointment  the  class  took. 
There  the  words  were  that  the  remainder  was  to  be  at 
her  disposal ;  here  it  is  that  she  may  appoint  the  sum 
of  money.    Between  those  two  modes  of  expression 


I  cannot  see  any  distinction  sufficient  to  justify  a 
difference  of  decision.  Mr.  Eustace  Smith,  on  behalf 
of  the  appellant,  relied  on  the  oase  of  Bull  v.  Vardy, 
but  that  appears  to  me  to  have  been  very  differ- 
ent from  the  present  oase.  There  the  wife  was  em- 
powered to  give  away  on  her  death  £1,000;  £100 
of  it  to  Elizabeth  Turner,  another  £100  to  Mrs. 
Bennett,  and  the  other  £800  to  be  disposed  of  by  her 
by  will.  As  to  the  £800,  she  had  an  absolute  power 
of  disposition  not  limited  to  any  class.  It  was  not  a 
gift  of  £100  to  Elizabeth  Turner  and  Mrs.  Bennett  at 
all  events,  but  the  testator  said  that  his  wife  might 
dispose  of  £1,000  as  she  pleased,  but  if  she  did,  £100 
of  it  was  to  go  to  Elizabeth  Turner  and  £100  to  the 
other.  If,  therefore,  it  had  been  held  that  it  was  not 
a  mere  power,  but  a  gift  to  a  class,  there  was  nothing 
left  for  the  wife  to  do  as  to  these  sums  of  £100, 
because  the  two  ladies  must  take,  and  it  would  have 
been  perfectly  senseless  to  secure  a  bequest  to  those 
two,  through  a  bequest  of  the  wife,  instead  of  making 
the  bequest  to  the  two  directly  by  the  testator's  own 
will.  That,  coupled  with  the  fact  that  as  to  the  rest 
of  the  £1,000  there  was  no  class  amongst  whom  it 
was  to  go,  and  that  the  power  of  disposal  was  general, 
made  it  clear  that  as  regards  that  £1,000  it  was  a 
mere  power  and  nothing  else.  That  oase  is  therefore 
dearly  distinguishable  from  the  present.        • 

Then,  lastly,  it  was  said  that  even  if  this  be  a  gift  to 
a  class,  and  a  trust  be  implied  as  regards  that  class, 
it  was  void  for  uncertainty,  because  of  the  impossi- 
bility of  defining  that  class  in  a  manner  so  as  to  give 
effect  to  the  bequest.  It  is  not  necessary  to  say  how 
that  clause  is  to  be  construed.  It  would  be  premature 
to  express  any  opinion  upon  it.  All  that  it  is 
necessary  to  say,  and  which  I  do  say,  is  this,  that  in 
my  opinion  it  is  perfectly  capable  of  a  construction 
which  would  so  limit  and  define  it  that  it  would  not 
be  void  for  uncertainty. 

For  these  reasons  I  think  the  appeal  should  be 
dismissed. 

LnoxLEY,  L.J. — I  am  of  the  same  opinion.  This 
is  a  very  ingenious  attempt  on  the  part  of  the  appel- 
lant, the  widow,  to  give  effect  to  her  construction  of 
this  wilL  She  tries  to  get  at  it  by  a  very  ingenious 
reading  of  the  various  clauses  of  the  will.  The  will  is 
so  framed  that  there  may  be,  and  probably  will  be, 
some  difficulty  in  determining  where  this  £50,000 
should  go  when  the  widow  dies.  One  possible 
construction  is  that  the  words  "  the  remainder  of  my 
property"  may  include  that.  I  think  that  is  the 
view  which  the  learned  judge  below  rather  favours. 
It  certainly  is  a  possible  view,  and  it  is  not  necessary 
for  us  to  say  whether  it  is  right  or  wrong.  Another 
possible  view,  equally  adverse  to  the  widow's  claim, 
is  that  the  relatives  or  next  of  kin  of  the  testator 
will  take  that  £50,000  in  default  of  appointment. 
Now,  of  course,  if  the  first  view  is  right  the  case  is 
unarguable ;  but,  supposing  the  other  view  is  right, 
the  case  is  equally  unarguable.  It  has,  however, 
been  contended  for  the  appellant  that  she  is  entitled 
to  the  £50,000  in  this  way;  she  relies  upon  this 
power  to  appoint  the  £50,000  amongst  the  testator's 
relatives  as  being  simply  a  power  unaccompanied  bv 
any  trust  at  all,  and  she  asks  us  now  to  read  the  win 
as  amounting  to  simply  a  permissive  power  to  her  to 
appoint  this  £50,000,  and  to  hold  that  the  £50,000 
will,  in  default  of  appointment,  belong  to  her  as 
residuary  legatee;  and  that  she  is  now  entitled 
absolutely  to  it,  it  being  released.  Now  it  appears 
to  me,  as  regards  that  view  of  the  case,  when  you  put 
together  the  various  authorities  which  have  been 
cited,  even  if  the  words  "  the  remainder  of  my  pro- 
perty "  do  not  carry  the  £50,000,  that  the  contention 
on  the  part  of  the  widow  cannot  suoceecL    Therefore, 
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take  the  case  as  you  will,  and  abstaining,  as  I  pur- 
posely do,  from  saying  what  the  true  construction  of 
this  will  is — and  of  course  it  is  obscure — I  come  to 
the  conclusion  that  the  case  is  hopeless  for  the  appel- 
lant, and  I  think  the  appeal  ought  to  be  dismissed 
with  costs. 

Davey,  L.J. — In  this  case  all  we  hare  to  say  is 
whether  the  learned  judge  was  right  in  the  declara- 
tion he  made,  that  the  plaintiff  (the  appellant)  does 
not,  on  releasing  the  power  vested  in  her,  become 
absolutely  entitled  to  the  legacy  of  £50,000,  Now, 
against  the  view  that  has  been  presented  to  us  on 
behalf  of  the  appellant,  there  are  two  possible  con- 
structions of  the  will.  One  is  that  those  who  are  the 
objects  of  the  power  will,  in  default  of  execution  of 
the  power,  be  entitled  to  take  by  implication.  The 
other  view  is  that  the  widow  is  not  residuary  legatee 
in  the  strict  sense  of  the  term,  but  the  persons 
entitled  to  the  residue  are  the  persons  who  are  entitled 
under  the  words  to  "  the  remainder  of  my  property." 
I  am  not  going  to  say  anything  which  will  prejudice 
the  question  which  must  arise  and  be  argued  when 
the  court  has  all  the  parties  who  cannot  now  be 
ascertained — so  far  as  regards  the  gift  of  the 
remainder  of  the  property — before  it. 

I  am,  however,  clearly  of  opinion  that  the  widow  is 
not  at  present  entitled  to  the  £50,000 ;  that  either 
those  who  constitute  the  class  of  objects  under  the 
power  will  be  entitled  to  this  £50,000  upon  her  death, 
or  else — which  is  the  view  taken  by  the  learned  judge 
—the  persons  who  take  "  the  remainder  of  my  pro- 
perty" are  the  persons  who  are  true  residuary 
legatees ;  and  I  beg  to  point  out  that  that  question 
cannot  now  be  determined,  because  the  gifts  are  gifts 
to  persons  for  life,  and  afterwards  to  their  children, 
and  those  persons  may  be  living  for  all  we  have  been 
told,  and  if  those  persons  are  still  living  the  children 
who  will  take  under  the  terms  of  that  gift  are  not 
yet  ascertained,  and  cannot  be  before  the  court.  And 
even  if  you  strike  out  the  power,  I  should  be  prepared 
to  say  that  the  court  ought  not  to  decide  at  the  pre- 
sent stage  whether,  even  if  there  were  no  power  at 
all,  the  persons  entitled  to  the  gift  of  "  the  remainder 
of  my  property'1  or  the  widow  will  ultimately  be 
entitled  to  the  £50,000  on  the  widow's  death.  For 
these  reasons  I  think  the  appeal  ought  to  be  dis- 
missed. 

Lord  Hebschell,  L.O.— I  should  like  to  add  that 
I  also  do  not  wish  to  be  understood  as  expressing  any 
opinion  whether  the  £50,000  would  pass  if  un- 
appointed  under  the  residuary  bequest  to  the  widow, 
or  with  the  remainder  under  the  clause  beginning 
with  "  the  remainder."  The  whole  basis  of  the  argu- 
ment of  the  learned  counsel  for  the  appellant,  of 
course,  was  that  it  passed  under  the  residuary  bequest 
to  the  widow,  and  if  it  did  not,  there  was  an  end  of 
their  case.  I  have  assumed  in  their  favour,  for  the 
pnrpoee  of  my  judgment,  that  it  passed  under  the 
residuary  bequest,  and  not  under  the  bequest  of  the 
••  remainder'';  of  course,  not  expressing  any  opinion 
one  way  or  the  other  upon  it. 

Appeal  dismissed. 

Solicitor  for  appellant,  Victor  Thomasset. 

Solicitor  for  the  respondents,  A.  M.  Bradley,  for 
Berry  £  Berry,  Huddersfield. 
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Ecclesiastical  law  —  Advowson  —  Co-owners — Right  of 
presentation — Turns — Cyclical  order —  Usurpation — 
Exchange  of  livings* 

The  cyclical  order  of  turns  of  presentation  to  a  church 
is  not  altered  by  usurpation  of  a  turn,  whether  by  a 
stranger  or  by  a  person  privy  in  title  to  the  person 
usurped  upon.  The  person  usurped  upon  must  wait  till 
his  own  turn  comes  round  again,  and  cannot  take  the 
usurper's  turn  by  way  of  retaliation* 

A  presentation  on  an  exchange  of  livings  counts  as  a 
turn. 

Special  case. 

By  a  deed  poll  made  in  August,  1871,  by  the 
Bishop  of  Roohester,  Robert  Tooth,  the  patron,  and 
the  Rev.  Arthur  Tooth,  the  incumbent  of  St.  James's, 
Hatoham,  a  parish  then  recently  constituted,  it  was 
declared  that  the  perpetual  right  of  patronage  of,  and 
of  nominating  a  minister  to,  the .  church  of  that 
parish  be  vested  in  and  exercised  for  the  first  and 
second  turns  by  the  defendants,  and  for  the  third 
turn  by  the  plaintiffs,  and  that  so  on  for  ever  there- 
after the  said  patronage  should  be  exercised  alternately 
as  aforesaid — that  was  to  say,  every  two  turns  by  the 
defendants,  and  every  third  turn  by  the  plaintiffs. 
In  1871  the  defendants  nominated  the  Rev.  Edward 
Wynne  to  the  benefice.  In  1878  the  Rev.  E.  Wynne 
exchanged  the  benefice  for  that  of  St.  Mark's  Church, 
Manningham,  Bradford,  held  by  the  Rev.  Robert 
Gardner  Smith,  and  for  the  purpose  of  such  exchange 
resigned  the  benefice,  and  the  defendants,  at  the 
request  of  the  exchanging  parties,  nominated  the 
Rev.  R.  G.  Smith  to  the  benefice,  and  he  was  duly 
licensed  thereto.  In  1886  the  Rev.  R.  G.  Smith 
exchanged  the  benefice  for  the  rectory  of  Wadinffham, 
then  held  by  the  Rev.  Walter  Lancelot  Holland,  and 
the  defendants,  at  the  request  of  the  exchanging 
parties,  presented  that  clergyman  to  the  benefice,  and 
he  was  instituted  and  inducted  thereto.  In  1891  the 
Rev.  W.  L.  Holland  resigned  the  benefice,  and  the 
defendants  presented  the  Rev.  John  Bousted  Mylius, 
and  he  was  instituted  and  inducted  thereto.  The 
several  nominations  or  presentations  of  the  Rev.  E. 
Wynne,  the  Rev.  R.  G.  Smith,  the  Rev.  W.  L.  Holland 
and  the  Rev.  J.  B.  Mylius  were  made  without  the 
concurrence  or  consent  or  any  previous  notice  to  the 
plaintiffs.  On  January  11,  1804,  the  Rev  J.  B. 
Mylius  died.  On  March  14,  1894,  the  plaintiffs  pre- 
sented the  Rev.  Sydney  Powell  Townend  to  the 
benefice.  On  March  27,  1894,  the  defendants  pre- 
sented the  Rev.  Ernest  Scott  Fardell  to  the  same 
benefice.  Neither  of  those  two  clergymen  had  yet 
been  instituted  or  inducted  thereto,  and  the  Bishop  of 
Rochester  deelined  to  institute  or  direct  the  induction 
of  either  until  it  was  determined  in  whom  the  right  of 
presentation  was  vested. 

The  question  submitted  for  the  opinion  of  the  court 
was  whether  the  plaintiffs  or  the  defendants  were  en- 
titled to  nominate  or  present  a  minister  to  the  benefice 
on  the  present  vacancy  thereof. 

Sir  Walter  Phillimore  and  Alfred  Whitaker,  for  the 
plaintiffs. — First,  the  exchange  presentations  were 
not  effective  turns  of  patronage,  because  they  were 
not  free.    They  do  not  count  as  turns  any  more  than 

1   (a.)  Reported  by  G.  Rowland  Alston,  Esq., 
Barrister-at-Law. 


40 

THE  WEEKLY  REPORTER. 

Ltfov.  17, 18M.] 

Vol.  XLltl. 

High  Coubt. 

Keen  v.  Denny. 

High  Coubt. 

a  prerogative  presentation  on  promotion  to  a  bishopric : 
Grocers*  Company  v.  Archbishop  of  Canterbury, 
3  Wils.  221.  This  turn  is,  therefore,  the  third 
effective  turn,  and  ours.  Secondly,  if  the  exchanges 
count  as  turns,  the  defendants  have  had  four,  so 
we  are  entitled  to  the  next  two.  There  is  no  rule  or 
principle  of  law  making  it  necessary  for  turns  to  go 
in  cyolical  order.  Assuming,  however,  that  the 
cyclical  order  must  be  preserved,  then  the  third  turn 
was  ours,  and  the  defendants  usurped  it.  We  are 
therefore  entitled  to  take  one  of  their  turns  in  its 
place.  There  was  no  negligence  in  our  not  knowing 
of  the  vacancy.  A  patron  is  bound  to  know  if  the 
living  becomes  vacant  by  death  or  promotion,  but  in 
the  case  of  resignation  or  deprivation  the  bishop, 
who  is  party  to  the  act  avoiding  the  living,  must 
give  notice  before  collating ;  3  Comyn's  Digest,  Tit. 
Esglise,  H.  9;  Phillimore,  407,  489;  Mallory  on 
Quare  Impedit,  p.  121,  pi.  7.  The  defendants  should 
have  given  us  notice  before  usurping. 

Errington,  for  the  defendants. — This  is  the  fifth 
turn,  and  ours.  First,  an  exchange  is  a  presenta- 
tion. It  involves  the  license  of  the  ordinary,  a  con- 
ditional agreement  to  exchange,  and  a  resignation 
which  is  usually  unconditional.  The  patron  can 
refuse  to  present  the  new  clerk :  Rumsey  v.  Nichol, 
25  W.  R.  614,  2  C.  P.  D.  179,  294;  CoU  v.  Bishop  of 
Coventry »,  Hob.  140,  152  (the  great  case  of  the 
Gommendam).  The  incoming  incumbent  is  liable  to 
the  outgoing  for  dilapidations:  Bournes  v.  Craig, 
9  M.  &  W.  166.  A  prerogative  presentation  differs 
in  toto,  being  an  actus  legis,  which,  of  course,  does  not 
count  as  a  turn:  Co.  Litt.  379a.  Again,  the  lex 
talionis  does  not  apply  to  cases  of  usurpation.  The 
law  prefers  the  peace  of  the  Church:  3  Stephen's 
Commentaries,  448  (11th  ed.);  see  also  Elvis  v.  Arch- 
bishop of  York,  Hob.  315 ;  Brooke's  Abridgment 
(Presentation  al  Esglise,'  pi.  20).  As  to  co-parceners 
see  Richards  v.  Earl  of  Macclesfield,  7  Sim.  257,  17  Vin. 
Abr.  404  (K.  c),  pi.  4,  5;  405,  pi.  8,  13 ;  408  (M.  c), 
pi.  8  n.;  327  (I.  a.),  pi.  2,  3;  329  (K.  a.),  pi.  9. 
Usurpation  destroys  the  turn,  even  as  against  the 
Crown's  prerogative  turn:  Bassett  v.  Gee,  2  Cro. 
Eliz.  790.  So  also  where  the  king  usurps :  Bishop  of 
London  v.  The  Mercers*  Company,  Fitzgibbon  247,  2 
Strange,  925, 929 ;  and  the  person  usurped  upon  cannot 
usurp  by  way  of  retaliation :  Birch  v.  Bishop  of  Lich- 
field, 3  Bos.  &  P.  444.  As  to  notice,  see  17  Vin. 
Abr.  337  (Q.  a.),  pi.  25  ;  Leak  v.  Bishop  of  Coventry,  2 
Cro.  Eliz.  811. 

Sir  W.  PhiUimore,  in  reply.—  "With  regard  to  notice, 
induction  is  notice  to  the  world,  like  livery  of  seisin ; 
but  that  notice  was  too  late  for  us.  There  was  no  negli- 
gence on  our  part  in  not  preventing  the  induction. 
The  passages  in  Yiner  only  deal  with  the  question 
whether  a  person  is  put  to  his  writ  of  right  of  advo  wson 
or  whether  he  can  sue  in  quare  impedit  without  alleg- 
ing the  last  presentation.  As  to  exchanges,  no  doubt, 
for  purposes  of  dilapidations,  the  incoming  tenant  is  a 
successor.  An  agreement  not  to  sue  for  dilapida- 
tions is,  however,  not  necessarily  simoniacal :  Goldham 
v.  Edwards,  3  W.  B.  551,  4  Ibid.  550,  16  C.  B.  437, 
17  Ibid.  141. 

Chitty,  J.  — -  The  deed  of  1871  whereby  the 
advowson  or  perpetual  right  of  patronage  stands 
limited  is  clear.  The  first  and  second  turns  go 
to  the  defendants,  the  third  to  the  plaintiffs,  the 
fourth  and  fifth  to  the  defendants,  the  sixth  to 
the  plaintiffs,  and  so  on  for  ever  in  this  fixed  and 
prescribed  order  throughout  the  cycle.  Nothing 
turns  on  the  fact  that  the  persons  entitled  to 
the  turns  are  trustees;  the  question  is  simply  one 
of  common  law  right,  unaffected  by  any  equity  as 
between  the  contending  parties.    The  facts  are  not  in 


dispute.  [His  lordship  here  stated  the  facts,  and  after 
observing  that  the  exchanges  were  carried  out  in  the 
usual  way  by  presentation  of  the  patron,  continued :  ] 
On  these  facts  it  is  argued  for  the  plaintiffs  that  the 
presentations  on  the  two  exchanges  ought  not  to  be 
counted,  and  consequently  that  this  is  the  third  turn, 
and  that  the  right  of  presentation  is  with  the  plain- 
tiffs. If  the  presentations  on  the  exchanges  are  to  be 
reckoned,  this  is  not  the  third,  but  the  fifth  turn. 
In  my  opinion  they  must  be  reckoned.  It  seems  to 
me  impossible  to  sever  the  form  from  the  substance 
on  an  exchange.  Each  clerk  resigns,  and  the  patrons 
of  the  two  livings  present  to  the  respective  vacancies. 
Each  patron  acts  of  his  own  free  will  in  the  matter ; 
he  is  under  no  obligation  to  present  the  new  clerk ; 
he  has  the  right  to  refuse;  and  if  he  does  so,  the 
exchange  oannot  take  place.  No  authority  was 
cited  nor,  so  far  as  I  am  aware,  exists  for  excluding 
from  the  computation  of  the  turns  a  presentation  on 
an  exchange.  On  an  exchange  the  outgoing  and  the 
incoming  clerks  stand  in  law  in  the  relation  of  pre- 
decessor and  successor.  This  relation  is  well  illus- 
trated by  Downes  v.  Craig,  where  it  was  decided  that 
on  an  exchange  the  incoming  clerk  as  successor  was 
entitled  to  maintain  an  action  for  dilapidations 
against  the  outgoing  clerk  as  predecessor,  just  as  in 
the  case  of  succession  on  death.  The  case  of  an  in- 
cumbent being  promoted  to  a  bishopric  was  relied 
on  by  the  plaintiffs'  counsel  as  analogous,  but  it 
has  no  bearing.  In  that  case  the  right  to  fill 
the  vacancy  falls  to  the  Crown  by  virtue  of  the 
Royal  prerogative;  and  where,  as  among  co- 
parceners or  the  like,  the  right  of  presentation 
devolves  in  turns  the  exercise  of  the  prerogative  right 
is  not  counted,  and  does  not  disturb  the  settled  order 
of  the  turns  (see  The  Grocers*  Company  v.  Archbishop 
of  Canterbury).  The  reason  is  that  actus  legi*  nemini 
facit  injur iam  (see  Co.  Litt.  379a).  The  Crown's 
action  being  lawful,  it  is  not  allowed  to  operate  to 
the  injury  of  the  person  entitled  to  the  next  turn, 
and,  consequently,  it  is  not  reckoned  as  between 
private  persons  entitled  in  turns. 

The  result  thus  far,  then,  is  that  the  third  turn* 
which  of  right  belonged  to  the  plaintiffs,  was  exer- 
cised by  the  defendants.  This  being  so,  the  third 
presentation  by  them  was  wrongful ;  but  it  is  now 
too  late  to  recall  what  was  done ;  the  remedy  of  the 
plaintiffs  was  lost  after  the  expiration  of  the  time 
within  which  an  action  in  the  nature  of  a  quare 
impedit  could  have  been  brought.  From  this  it  fol- 
lows that  the  defendants  were,  in  the  language  of  the 
old  lawyers,  usurpers ;  they  usurped  the  third  turn. 
Now,  as  between  co-parceners  entitled  to  present 
in  turns,  it  is  clear  that  the  effect  of  the  usurpation 
by  a  stranger,  or  one  claiming,  but  wrongfully 
claiming,  under  the  co-parceners  is  not  to  alter  the 
order  of  the  turns,  but  to  deprive  the  particular  oo- 
parcener  entitled  to  the  turn  of  her  right  to  present. 
For  this  proposition  it  is  sufficient  to  cite  Richards  v. 
Earl  of  Macclesfield,  Vin.  Abr.,  Tit.  Presentation, 
Div.  Usurpation  (E.  a),  pi.  4  and  5,  where  it  is 
stated  that  if  two  co-parceners  make  partition  to 
present  by  turn,  the  one  may  usurp  against  the  other, 
but  such  usurpation  does  not  bind  her  upon  whom 
the  usurpation  is  made  at  her  next  turn,  but  that  she 
may  present.  The  usurpation  supplies  the  turn  on 
the  particular  avoidance,  and  leaves  the  order  of  the 
turns  otherwise  unaffected. 

Now,  neither  on  principle  nor  authority  can  I 
find  myself  justified  in  drawing  any  distinction 
between  usurpation  by  a  stranger  and  usurpation 
by  a  person  party  to  a  deed,  or  claiming  under 
a  party  to  a  deed,  limiting  the  turns.  In  both 
cases  alike  the  usurper  must  be  deemed  to  know  the 
rights,  and  that  he  himself  is  acting  wrongly.    The 
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person  wronged,  who  has  lost  his  only  and  peculiar 
remedy  (by  writ  of  quare  impedit)  by  lapse  of  time, 
cannot  requite  himself  by  usurping  against  his 
wrongdoer  py  way  of  retaliation.  The  point  is  very 
neatly  and  forcibly  put  by  Chambers,  J.,  in  Birch  v. 
The  Bishop  of  Lichfield,  3  Bos.  &  P.  453,  where  he 
says,  "  If  the  plaintiff  did  usurp  upon  the  defendant, 
still  I  think  we  could  hardly  say  that  the  defendant 
may  now  usurp  upon  the  plaintiff  by  way  of  retalia- 
tion." The  decision  in  that  case  turned  upon  the 
plea,  which  the  court  held  to  be  too  loose  and  un- 
certain, en  the  point  whether  the  plaintiff  had  pre- 
sented to  the  turn  by  usurpation  or  by  agreement 
between  him  and  the  person  whose  turn  it  was  to 
present.  In  his  judgment  Lord  Alvanley  said  that, 
supposing  the  plaintiff  to  have  usurped  upon  the 
defendant,  he  did  not  wish  to  give  any  opinion 
what  operation  that  usurpation  had  upon  the  turn 
then  in  dispute,  though,  as  then  advised,  he 
thought  that,  inasmuch  as  it  was  the  defend- 
ant's mult  for  permitting  such  usurpation,  he 
must  suffer  for  his  own  negligence.  This  dictum 
is  adverse  to  the  plaintiffs'  contention.  But,  al- 
though the  old  books  teem  with  authorities  on  the 
subject  of  usurpations,  the  plaintiffs'  counsel,  whose 
industry  has  been  indefatigable,  have  not  been  able  to 
produce  any  authority  justifying  the  distinction 
attempted  to  be  drawn  between  usurpation  by  a  total 
stranger  and  by  a  person  privy  in  title.  On  principle 
I  can  find  no  sufficient  ground  for  the  distinction. 

The  presentations  of  Wynne,  Smith,  Holland, 
and  Mylius  were  all  made  without  the  concur- 
rence or  consent  of,  or  any  previous  notice  to, 
the  trustees  now  represented  by  the  plaintiffs. 
The  plaintiffs'  counsel,  whose  ingenious  argument 
left  no  point  untouched,  relied  on  this  circumstance, 
and  contended  that  the  exchange  presentations  ought 
not,  as  between  the  plaintiffs  and  the  defendants,  to  be 
reckoned,  because,  as  they  urged,  it  was  the  duty  of 
the  defendants  to  give  the  plaintiffs  notice  before  the 
presentations  were  made.  But  they  were  unable  to 
produce  any  authority  for  the  proposition  that  as 
between  persons  entitled  to  present  in  turns  there  exists 
any  such  duty  to  give  notice  of  the  vacancy.  They 
relied  on  the  case  of  a  resignation  and  the  bishop's  duty 
to  give  notice  to  the  patron  before  collating.  But 
this  case  stands  on  its  own  footing,  and  does  not  supply 
an  analogy  which  can  be  acted  upon.  It  was  said  that 
there  was  no  negligence  because  there  was  no  know- 
ledge. But,  as  I  understand  the  term  "  negligence  " 
as  it  occurs  in  Lord  Alvanley's  judgment  and  the  other 
authorities  cited  at  the  bar,  it  means  merely  omission 
to  present,  or,  in  other  words,  missing  the  turn.  In  Yin. 
Ahr.,  Tit.  Presentation,  329  (K  a.),  pi.  7,  it  is  stated 
that  "  where  one  loses  his  turn  by  lapse  this  shall  stand 
for  his  turn,  and  at  the  next  avoidance  the  other  shall 
have  his  turn  again."  The  induction  of  the  incumbent 
which  follows  on  presentation,  whether  on  an  exchange 
or  otherwise,  is  an  open,  notorious,  and  public  act — 
notice,  in  fact,  to  the  world,  and  of  which  the  patron 
is  bound  to  take  cognizance  at  his  own  peril:  after  the 
expiration  of  the  six  months  allowed  by  law  for  the 
qvare  impedit  the  patron  is  bound,  and  cannot  disturb 
the  incumbent. 

I  have  dealt  with  the  main  arguments  presented  for 
the  plaintiffs.  As  to  the  suggestion  that  some  doc- 
trine of  estoppel  or  of  equity  applies,  it  is  sufficient 
to  say  that,  in  my  opinion,  there  is  no  room  for  the 
application  of  any  such  doctrine.  It  was  said  that 
natural  justice  required  that  where  one  had  usurped 
the  tarn  of  another  the  usurper  ought  to  give  up  his 
next  turn,  or  that  the  person  against  whom  the  usur- 
pation was  made  ought  to  be  remitted  to  the 
usurper's  next  turn  or  allowed  to  stand  in  the 
usurper's  shoes.    But  I  am  not  at  liberty  to  apply 


any  supposed  principle  of  natural  justice  to  a  case  of 
real  property  like  an  advowson,  governed,  as  it  is,  by 
strict  technical  rules  of  law. 

The  action  is  dismissed.  Inasmuch,  however,  as 
the  defendants  or  their  predecessors  were  not  only 
usurpers,  but  the  strength  of  their  case  depends  on 
their  usurpation,  I  consider  that  I  may  properly 
exercise  my  discretion  by  declining  to  give  them  costs. 

Solicitors,  0.  C.  T.  Eagleton;  Nisbet,  Daw,  & 
Nisbet. 


%#■}  July  27,  1894. 

Malleson  v.  General  Minerals  Patents 
Syndicate,  (a.) 

Company — Company  limited  by  guarantee — Articles, 
alteration  of— Resolution  declaring  members'  interests 
in  shares — Resolution  not  ultra  vires — Companies  Act, 
1862,  ss.  8,  9,  14. 

A  company  limited  by  guarantee,  by  special  resolutions 
divided  the  undertaking  into  "  shares  or  interests"  and 
adopted  new  articles,  which,  provided  for  the  transmis- 
sion of  shares,  their  division  into  classes,  and  the  election 
of  new  members*  The  plaintiff  moved  to  set  aside  these 
resolutions  as  being  ultra  vires. 

Held,  that  the  new  articles  did  not  in  any  way  alter 
the  constitution  of  the  company  and  were  not  ultra  vires. 

This  was  an  interlocutory  motion  on  the  part  of 
the  plaintiff  to  restrain  the  defendant  company  from 
acting  on  certain  clauses  (being  clauses  4  to  9)  of 
certain  new  articles  which  they  had  recently  adopted. 
The  facts  were  as  follows : — The  plaintiff  in  the  action 
was  one  of  the  shareholders  in  the  defendant  company, 
which  was  incorporated  in  February,  1894,  under  the 
Companies  Acts,  1862  to  1890,  as  a  company  limited 
by  guarantee,  and  not  having  a  capital  divided  into 
shares.  At  general  meetings  held  respectively  on  the 
13th  of  June,  1894,  and  the  11th  of  Julv,  1894,  a 
special  resolution  was  passed  to  the  effect  that  certain 
new  regulations  be  adopted  as  the  regulations  of  the 
company  to  the  exclusion  of  and  in  substitution  for 
the  regulations  contained  in  the  articles  of  association. 
The  clauses  to  which  the  plaintiff  objected  were  the 
following : — 

4.  In  order  to  determine  the  proportions  in  which 
the  members  for  the  time  being  of  the  company 
are  interested  in  the  company,  the  undertaking  of  the 
company  shall  be  deemed  to  be  divided  into  a  speci- 
fied number  of  shares  or  interests,  and  the  members 
shall  be  deemed  to  be  interested  in  the  company  in 
proportion  to  the  number  of  such  shares  or  interests 
for  the  time  being  registered  in  their  respective  names 
as  hereinafter  provided,  and  until  otherwise  deter- 
mined by  special  resolution  the  undertaking  of  the 
company  shall  be  deemed  to  be  divided  into  1,400 
shares  or  interests,  Nos.  1  to  1,400  inclusive. 

5.  The  members  of  the  company  at  the  time  when 
these  regulations  shall  come  into  operation  shall  be 
deemed  to  be  entitled  to  the  said  1,400  shares  or 
interests  in  equal  proportions. 

6.  The  numbers  of  shares  or  interests  into  which 
the  company  may  be  deemed  to  be  divided  may  at 
any  time  by  special  resolution  be  increased  to  such 
extent  as  may  seem  expedient,  and  any  additional 
shares  or  interests  resulting  from  such  increase  may 
be  appropriated  and  dealt  with  in  such  manner  as 
the    directors    think    expedient.      Any  preferential, 

(a.)  Reported  by  J.  Arthur  Prior,  Esq.,  Barrister- 
at-Law. 
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qualified,  or  special  rights,  privileges,  or  conditions 
may  be  attached  to  any  such  additional  shares  or 
interests.    The  additional  shares  shall  be  numbered. 

7.  Persons  may  become  members  of  the  com- 
pany by  original  subscription  or  by  admission  or 
transfer  or  by  succession.  The  subscribers  to  the 
company's  memorandum  of  association  are  members 

,  by  original  subscription.  Any  person  who  hereafter 
desires  to  become  a  member  by  admission  or  to 
increase  his  holding  in  the  company  must  apply  in 
writing  to  the  company  for  admission  to  membership 
or  for  an  increased  holding,  and  must  state  in  such 
application  the  number  of  shares  or  interests,  or  addi- 
tional shares  or  interests,  in  respect  of  which  he 
desires  to  become  a  member,  and  if  there  are  any 
unappropriated  shares  or  interests  it  shall  be  for  the 
directors  to  accept  or  reject  such  application,  and  in 
the  former  case  to  determine  the  number  of  shares  or 
interests,  or  additional  shares  or  interests,  in  respect 
of  which  he  desires  to  become  a  member,  and  if  there 
are  any  unappropriated  shares  or  interests  it  shall  be 
for  the  directors  to  accept  or  reject  such  application, 
and  in  the  former  case  to  determine  the  number  of 
shares  or  interests  in  respect  of  which  such  applicant 
shall  be  admitted  to  membership  or  permitted  to 
increase  his  holding  and  the  applicant  shall  become 
a  member  interested  or  additionally  interested  in 
accordance  with  such  determination. 

8.  The  register  of  the  members  of  the  com- 
pany shall,  in  addition  to  stating  the  names, 
addresses,  and  occupations,  if  any,  of  the  members  of 
the  company,  state  the  number  of  shares  or  interests 
in  the  company  constituting  the  interests  of  such 
members  respectively,  and  the  distinguishing  numbers 
of  such  shares  or  interests  respectively. 

9.  Any  member  may  be  admitted  to  the  member- 
ship or  be  permitted  to  increase  his  holding  on  the 
footing  that  he  is  to  pay  to  the  company  in  respect 
of  the  shares  or  interests  constituting  his  interest,  or 
any  of  them,  a  specified  sum  per  share  or  interest, 
either  by  instalments  or  when  called  for  by  the 
directors  or  otherwise,  and  the  registered  holder  for 
the  time  being  of  any  shares  or  interests  in  respect  of 
which  any  money  is  so  made  payable  shall  pay 
the  same  as  and  when  the  same  shall  become 
due,  but  save  as  aforesaid  and  save  as  provided  by 
the  memorandum  of  association  membership  shall 
not  impose  on  the  member  any  liability  to  pay  any 
calls  or  contributions. 

The  plaintiff  refused  to  vote  for  these  resolutions, 
and  issued  his  writ  in  the  action,  claiming  thereby  a 
declaration  that  clauses  4  to  9  of  the  new  regula- 
tions were  ultra  vires  and  illegal,  and  an  injunc- 
tion to  restrain  the  defendants  from  acting  on  them. 
The  hearing  of  the  motion  was,  by  consent,  treated 
as  the  trial  of  the  action. 

Everitt,  Q.C.,  and  Mocnaghten,  for  the  plaintiff. — 
This  is  an  attempt  to  create  a  share  capital  without 
there  being  any  capital  subscribed.  As  such  it  is 
plainly  uUrd  vires,  and  may  impose  on  the  plaintiff 
an  additional  liability  to  his  liability  on  his  guarantee. 
[They  referred  to  the  Companies  Act,  1862,  ss.  8,  9, 
14.]  We  contend  that  what  these  regulations  have 
done  is  to  make  the  company  into  a  company 
divided  into  shares. 

Stoinfen  Eady,  Q.C>  and  A.  J,  Chitty,  for  the  de- 
fendants.— The  plaintiff  has  mistaken  the  position  of 
the  company.  No  fresh  liability  is  imposed  on 
him  by  the  new  articles.  The  new  articles  constitute 
merely  an  arrangement  among  the  members  of  the 
company  inter  se  for  the  purpose  of  sharing  profits ; 
they  cannot  alter  the  general  object  of  the  company 
as  expressed  in  its  memorandum. 

Everitt,  Q.C.,in  reply. 


North,  J. — In  my  opinion  this  motion  is  founded 
deliberately  upon  the  belief  that  the  company  has 
done  something  which  it  has  not  done.  I  do  not  see 
that  it  has  either  done  anything  which,  according  to 
the  Act  it  should  not  have  done,  or  abstained  from 
doing  anything  which,  according  to  the  Act,  it  should 
have  done.  The  case  seems  to  me  'to  lie  in  a  nut- 
shell. The  8th  section  of  the  Companies  Act,  1862, 
provides :  "  Where  a  company  is  formed  on  the  prin- 
ciple of  having  the  liability  of  its  members  limited  to 
the  amount  unpaid  on  their  shares,  hereinafter 
referred  to  as  company  limited  by  shares,  the  memo- 
randum of  association  shall  contain  the  following 
things: — (1)  The  name  of  the  proposed  company, 
with  the  addition  of  the  word  •  limited '  as  the  last 
word  in  such  name.  (2)  The  part  of  the  United 
Kingdom,  whether  England,  Scotland,  or  Ireland, 
in  which  the  registered  office  of  the  company  is  pro- 
posed to  be  situate.  (3)  The  objects  for  which  the 
proposed  company  is  to  be  established.  (4)  A 
declaration  that  the  liability  of  the  members  is  limited. 
(5)  The  amount  of  capital  with  which  the  company 
proposes  to  be  registered  divided  into  shares  of  a  cer- 
tain fixed  amount,  subject  to  the  following  regula- 
tions :— (1)  That  no  subscriber  shall  take  less  than 
one  share.  (2)  That  each  subscriber  of  the  memoran- 
dum of  association  shall  write  opposite  to  his  name 
the  number  of  shares  he  takes."  There  is  also 
another  form  of  company  contemplated  by  the  Act, 
a  company  limited  by  guarantee,  and  section  9  says, 
"Where  a  company  is  formed  on  the  principle  of 
having  the  liability  of  its  members  limited  to  such 
amount  as  the  members  respectively  undertake  to 
contribute  to  the  assets  of  the  company  in  the  event 
of  the  same  being  wound  up,  hereinafter  referred  to 
as  a  company  limited  by  guarantee,  the  memorandum 
of  association  shall  contain  the  following  things 
(that  is  to  say) :  (1)  The  name  of  the  proposed  com- 
pany, with  the  addition  of  the  word  *  limited '  as  the 
last  word  in  such  name.  (2)  The  part  of  the  United 
Kingdom,  whether  England,  Scotland,  or  Ireland,  in 
which  the  registered  office  of  the  company  is  proposed 
to  be  situate.  (3)  The  objects  for  which  the  pro- 
posed company  is  to  be  established.  (4)  A  declara- 
tion that  each  member  undertakes  to  contribute  to 
the  assets  of  the  company,  in  the  event  of  the 
same  being  wound  up  during  the  time  that  he 
is  a  member,  or  within  one  year  afterwards,  for 
payment  of  the  debts  and  liabilities  of  the  com- 
pany contracted  before  the  time  at  which  he 
ceases  to  be  a  member,  and  of  the  costs,  charges, 
and  expenses  of  winding  up  the  company,  and  for 
the  adjustment  of  the  rights  of  the  contributories 
amongst  themselves,  such  amount  as  maybe  required, 
not  exceeding  a  specified  amount."  Therefore  there 
are  these  two  modes  in  which  a  company  may  be 
formed.  Then  I  do  not  think  I  need  refer  to  any 
other  section  until  we  come  to  the  14th,  which 
says:  "The  memorandum  of  association  may,  in 
the  case  of  a  company  limited  by  shares  " — that  is, 
formed  under  section  8 — "  and  shall,  in  the  case  of  a 
company  limited  by  guarantee,  be  accompanied, 
when  registered,  by  articles  of  association,  and  pre- 
scribing such  regulations  for  the  company  as  the 
subscribers  to  the  memorandum  of  association  deem 
expedient."  Then,  after  saying  that  of  the  memo- 
randum, it  proceeds  thus  as  to  the  articles:  "The 
articles  shall  be  expressed  in  separate  paragraphs 
numbered  arithmetically ;  they  may  adopt  all  or  any 
of  the  provisions  contained  in  the  table  marked  A  in 
the  first  schedule  hereto ;  they  shall  in  the  case  of  a 
company,  whether  limited  by  shares,  or  by  guarantee, 
or  unlimited,  that  has  not  a  capital  divided  into 
shares,  state  the  amount  of  capital  with  which  the 
company  proposes  to  be  registered ;  and  in  the  case 
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of  &  company,  whether  limited  by  guarantee  or  un- 
limited, that  has  not  a  capital  divided  into  shares, 
state  the  number  of  members  with  which  the  com- 
pany proposes  to  be  registered  for  the  purposes  of 
enabling  the  registrar  to  determine  the  fees  payable 
on  registration ;  in  a  company  limited  by  guarantee 
or  mLnmited  and  having  a  capital  divided  into  shares 
each  subscriber  shall  take  one  share  at  the  least,  and 
shall  write  opposite  to  his  name  in  the  memorandum 
of  association  the  number  of  shares  he  takes."  There 
the  phrase  is  used  several  times,  "  having  a  capital 
divided  into  shares,"  and  the  argument  addressed  to 
me  has  been  in  reality  that  that  is  the  same  thing  as 
a  capital  limited  by  shares,  because  such  a  company 
either  has  its  capital  divided  into  shares,  or  it  has 
not,  and  the  whole  contention  before  me  is  that  this 
company,  which  clearly  was  formed  in  the  first 
instance  as  a  company  limited  by  guarantee, 
and  was  not  and  never  intended  to  be  any- 
thing but  that,  and  was  never  intended  to  oease 
to  be  that,  has  by  operation  of  the  resolu- 
tions it  has  passed  become  something  else — be- 
come a  company  which  ought  to  have  a  fixed 
capital,  and  ought  to  have  that  fixed  capital  divided 
into  a  certain  number  of  shares.  I  do  not  think  that 
is  the  basis  upon  which  the  company  has  gone  at  all. 
I  do  not  think  they  either  mean  to  have  a  fixed 
capital,  or  to  divide  that  fixed  capital  into  any 
number  of  shares.  They  are  attempting,  for  some 
reason  which  I  do  not  thoroughly  understand,  and 
which  I  very  much  doubt  whether  they  can  success- 
fully accomplish,  to  enable  the  interests  of  the  mem- 
bers in  the  assets  to  be  determined  and  dealt  with ;  and 
(while  keeping  themselves  a  company  limited  by  guar- 
antee) they  desire  to  ascertain  in  some  way  to  express 
fractionally  the  amount  of  the  interests  in  the  com- 
pany of  the  several  members.  As  I  said,  what  good 
will  it  do  them  P  I  do  not  quite  know ;  but  that  is  a 
totally  different  thing  from  fixing  the  capital,  which 
is  neither  fixed  nor  proposed  to  be  fixed ;  and  in  my 
opinion  you  cannot  have  a  company  with  a  capital 
divided  into  shares  within  the  meaning  of  the  phrase 
used  in  the  Act  of  Parliament  where  you  do  not  have 
a  capital  at  all — where  the  oompany  is  not  under  the 
obligation  of  having  a  capital  at  ail,  but  where  it  is 
a  company  formed  upon  the  basis  of  limitation  by 
guarantee.  A  good  many  of  the  sections  in  the  Act, 
no  doubt,  are  somewhat  difficult  to  construe  if  the 
phrases  "limited  by  shares"  and  "having  capital 
divided  into  shares"  really  mean  the  same  thing, 
but  in  my  opinion  they  do  not,  and  that  is  the 
reason  why  the  comments  made  upon  the  various 
subsequent  sections  upon  the  footing  that  they  do 
aean  the  same  thing,  really  do  not  have  no  bearing 
on  the  case.  In  my  opinion  the  plaintiff  has  mistaken 
the  position  of  the  oompany,  and  I  must  dismiss  the 
motion  with  costs. 

Solicitors,  5.  Jacomb  Hood  ;  Hilliard,  Dale,  &  New- 


In  re  Shaw. 
Bobinson  v.  Shaw,  (a.) 

Settlement—Issue— Illegitimate  child  en  ventre  sa  mdre. 

An  unborn  illegitimate  child  cannot  take  under  a 
limitation  in  a  settlement  to  children  or  issue,  even  if  en 
b  mere  at  the  date  of  the  deed. 


(a.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


Adjourned  summons. 

William  Shaw,  in  1843,  went  through  the  ceremony 
of  marriage  with  Emma  Bentley,  his  aunt  of  the  half- 
blood.  On  the  3rd  of  May,  1844,  Emmeline,  the 
eldest  child  of  the  union,  was  born. 

On  the  9th  of  April,  1844,  a  sum  of  £15,000  was 
settled  upon  trust  for  the  parents  for  life,  and  subject 
thereto  upon  trust  for  the  children,  grandchildren,  or 
issue  born  during  the  lives  of  the  parents  in  such 
manner  as  Emma  should  by  deed  or  will  appoint, 
with  an  ultimate  trust  for  Emma  in  the  event  of  there 
being  no  children  of  the  marriage  and  her  surviving 
William  Shaw. 

William  Shaw  died  in  1880,  leaving  everything  to 
Emma.    There  were  in  all  ten  children. 

Emma,  by  her  will,  dated  the  14th  of  January, 
1892,  left  her  property  in  trust  for  six  children  and 
one  grandchild,  four  children  being  then  dead.  She 
died  in  May,  1892. 

Strickland,  for  the  plaintiffs,  the  trustees  of  the 
settlement. 

Vernon  Smith,  for  Emmeline. — Emmeline  was  born 
shortly  after  the  date  of  the  settlement,  and  was  en 
ventre  sa  mere  at  the  date  at  which  it  was  made ;  she  is 
in  a  different  position  to  the  other  children,  for  future - 
born  illegitimate  children  could  not  take.  But  she 
was  in  esse,  and  you  can  identify  her  as  intended  to 
take.  [He  cited  Occleston  v.  Fullalove,  22  W.  R.  305, 
L.  R.  9  Oh.  App.  147;  Pratt  v.  Mathew,  4  W.  R. 
418,  22  Beav.  328 ;  In  re  Homer,  Eagleton  v.  Horner, 
36  W.  R.  348,  37  Oh.  D.  695.]  The  oase  differs  from 
In  re  Bolton,  34  W.  R.  325,  31  Ch.  D.  542,  for  in 
that  case  the  child  claiming  was  not  begotten  at  the 
date  the  instrument  was  made. 

H,  Fellows  and  C.  James,  for  other  defendants,  were 
not  called  upon. 

North,  J. — In  my  opinion  this  child  does  not  take 
and  that  is  a  fortunate  circumstance,  for  otherwise 
the  intention  of  the  parties  would  be  defeated.  The 
facts  are  shortly  these :  Intimacy  commenced  in  1843 
between  parties  whose  relationship  was  such  that 
they  could  not  marry  and  have  legal  issue.  On  the 
9th  of  April,  1844,  William  Shaw  joined  in  a  settle- 
ment on  the  lady  he  called  his  wife.  On  the  3rd  of 
May,  1844,  one  of  the  ten  children  was  born,  and 
nine  others  were  subsequently  born.  The  husband 
died  in  1880,  the  wife  in  1892. 

It  is  said  that  under  the  settlement  the  first  child 
takes  the  whole :  it  is  conceded  that  the  rest  cannot 
take  anything  under  the  limitation  in  the  settlement, 
inasmuch  as  it  is  a  provision  for  illegitimate  children 
who  were  not  even  begotten.  No  doubt  it  was  pre- 
sent to  the  minds  of  the  parties  that  one  child  was 
likely  to  be  born  at  an  early  date.  The  words 
"  children  of  the  said  marriage  "  are  several  times 
used  in  the  settlement,  and  it  was  no  doubt  intended 
to  provide  for  all  illegitimate  children  who  should  be 
born,  not  only  for  one  who  was  to  be  born  a  month 
after.  It  is  true  that  the  child  was  in  esse,  as  it  was 
within  a  month  of  its  birth,  and  it  might  have  had  a 
settlement  made  upon  it  if  apt  words  nad  been  used, 
such  as  "  the  child  begotten  but  not  yet  born."  The 
only  reference,  however,  is  to  a  class  of  future  ille- 
gitimate children. 

It  is  said  that  "child"  meant  "reputed  child," 
and  that  in  the  lifetime  of  the  father  and  mother 
their  oonduot  was  suoh  that  the  children  were 
acknowledged.  But  that  is  not  enough,  for  this  is 
the  case  of  a  deed,  and  not  a  will.  The  child  could 
not  have  any  reputation  as  being  a  child  of  any  par- 
ticular person  at  the  time  of  the  deed,  because  it  was 
not  born* 
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By  consent  solicitor  and  olient  costs  of  all  parties 
were  paid  out  of  the  trust  fond. 

Solicitors  for  the  plaintiffs,  J.  <fc  R.  Gole,  for  Oxley  <fe 
Coward,  Botherham. 

Solicitors  for  the  defendants,  Stibbard,  Gibson,  & 
Co,,  for  C.  M.  Booth,  Ashton-under-Lyne. 


Q.  B.  Div.  ] 

(Mathew  and  Charles,  JJ.) ) 


Oct.  29. 


Vbstey  of  St.  Maby's,  Islington  (Appellants} 
v.  Cobbett  and  Another  (Respondents),  (a.) 

Metropolis — Footway — Apportionment  of  expense  of 
flagging — Land  extra  commercium — Owner  under 
Metropolis  Management  Act,  1855  (18  <fc  19  Vict.  c. 
12),  s.  250—Metropoli*  Open  Spaces  Act,  1877  (40  A 
41  Vict,  c.  35),  s.  1 — Metropolis  Management  Amend- 
ment Act,  1890  (53  <fc  54  Vict.  c.  54),  s.  1. 

A  local  authority  had  acquired  under  the  Metropolis 
Open  Spaces  Act,  1877,  for  the  purpose  of  a  public 
garden,  the  residue  of  the  lease  of  a  piece  of  land  subject 
to  the  covenants  of  the  lease. 

Held,  that  tlie  local  authority  were  owners  within  the 
meaning  of  the  Metropolis  Management  Acts  of  1855  and 
1890,  and  liable  to  contribute  towards  the  expense  of 
flagging  the  footways  on  which  the  land  abutted. 

Special  case  stated  by  the  justices  of  Finsbury. 

The  respondents  were  owners  of  certain  houses 
which  formed  a  portion  of  Barnsbury -square,  and  they 
were  assessed  to  contribute  towards  the  expenses  of 
flagging  the  footpaths  in  the  square  in  accordance  with 
the  Metropolis  Management  Amendment  Act  of  1890. 
The  appellants,  who  were  also  the  authority  for  the 
district,  had  on  the  2nd  of  May,  1891,  in  pursuance 
of  section  5  of  the  Metropolitan  Open  Spaces  Act, 
1881,  acquired  the  centre  portion  of  Barnsbury- square, 
which  was  an  open  space  or  garden  enclosed  by  iron 
railings,  and  which  had  hitherto  been  used  as  a 
pleasure  ground  for  the  occupiers  of  the  houses  in 
Barnsbury-square.  They  acquired,  not  the  freehold,  but 
the  residue  of  a  term  of  twenty-six  years  commencing 
the  25th  of  December,  1882.  The  lease,  which  was 
assigned  to  the  appellants  by  the  Bight  Honourable 
the  Earl  of  Meath,  who  held  it  on  behalf  of  the 
Publio  Gardens  Association,  contained  covenants  by 
the  lessee,  together  with  a  covenant  to  enable  the 
lessor  to  re-enter  on  breach  of  any  of  the  cove- 
nants. 

The  respondents  refused  to  pay,  on  the  ground  that 
the  appellants  ought  to  have  contributed  to  the  said 
expenses. 

On  the  respondents'  refusal  to  pay  the  above- 
mentioned  sums  the  appellants  made  a  oomplaint 
before  the  justices  of  finsbury  and  a  summons  was 
issued  against  the  respondents.  The  justices  dis- 
missed the  summons,  on  the  ground  that  the  appor- 
tionment was  bad,  seeing  that  the  appellants  were 
owners  of  the  open  space  within  the  meaning  of  the 
Metropolis  Management  Amendment  Act  of  1890,  and 
ought  to  have  contributed. 

A.  Glen,  for  the  appellants.  —  The  Metropolis 
Management  Act  of  1855,  s.  250,  defines  owner  to 
mean  "  the  person  for  the  time  being  receiving  the 
rack  rent  of  the  lands  or  premises  in  connection  with 
which  the  said  word  is  used,  ...  or  who  would 
receive  the  same  if  such  lands  or  premises  were  let  at 
a  rack  rent."  Here  the  vestry  are  incapable  of 
letting  the  land  at  a  rack  rent.    The  property  is 


(a.)   Reported   by   C.    G.    Wilbbaham,    Esq., 
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dedicated  by  statute  for  a  term  to  the  public  It  is, 
therefore,  extra  commercium,  and  outside  the  meaning 
of  the  Act  At  any  rate,  where  the  lands  have  be- 
come incapable  of  being  let  at  a  rack  rent  by  statute 
or  common  law,  they  are  exempt,  though  this  may 
not  be  the  case  when  the  incapacity  arises  through 
the  act  of  parties,  e.g.,  a  church  was  held  to  be  liable 
to  contribute:  AngeU  v.  Vestry  of  Paddington,  16 
W.  B.  1167,  L.  B.  3  a  B.  714.  In  the  Veetry  of 
CamberweU  v.  London  Cemetery  Co.,  42  W.  B.  446, 
[1894]  1  Q.  B.  699,  there  was  a  power  to  sell  the 
actual  soil.  In  Bowditch  v.  Wakefield  Local  Board, 
L.  B.  6  a  B.  567,  19  W.  B.  C.  L.  Dig.  66,  the 
lord  of  the  manor  had  a  beneficial  interest:  Plum- 
stead  Board  of  Works  v.  The  British  Land  Co.,  23 
W.  B.  634,  L.  B.  10  Q.  B.  203.  It  is  no  answer 
to  say  that  the  dedication  in  this  case  is  only  a 
temporary  one;  the  effect  of  the  statute  is  to 
dedicate  the  land  irrevocably  to  the  public  for  the 
time  being  :  Great  Eastern  Railway  Co.  v.  Hackney 
Board  of  Works,  31  W.  B.  769,  8  App.  Cas.  693; 
Wright  v.  Ingle,  34  W.  B.  220,  16  a  B.  D.  379. 

R.  G.  Glenn,  for  the  respondents.— The  lease  pro- 
vides for  the  payment  of  all  assessments  and  contains 
other  covenants,  and  there  is  a  covenant  to  re-assign 
on  the  breach  of  any  covenant.  According  to  the 
appellants'  contention  the  lessor  would  be  deprived 
of  the  benefits  of  these  covenants :  Robson  v.  'Hyde, 
Caldeoott's  Bep.  310.  Land  is  not  exempted  by 
reason  of  its  being  extra  commercium  unless  it  is  so  in 
perpetuity :  Bowditch  v.  Wakefield  Local  Board  ;  Mey- 
rick  v.  Attorney-General,  42  W.  B.  614.  The  land  was 
dedicated  by  agreement  between  the  parties :  William* 
v.  Wandsworth  Local  Board,  32  W.  B.  908, 13  Q.  B.  D. 
211 ;  Vestry  of  Paddington  v.  North  Metropolitan  Rail- 
way Co.,  42  W.  B.  223,  [1894]  1  Q.  B.  633 ;  London 
School  Board  v.  St.  Mary's,  Islington,  24  W.  B.  137,  1 
Q,  B.  D.  65 ;  Great  Eastern  Railway  Co.  v.  Hackney 
Board  of  Works. 

A.  Glen  replied. 

Mathew,  J. — Our  judgment  must  be  for  the 
respondents.  It  cannot  be  disputed  that  the  vestry 
were  owners  within  the  meaning  of  the  Metropolis 
Management  Act.  The  Act  contemplates  a  limited 
ownership,  and  an  ownership  restricted  in  point  of 
time.  We  know  the  history  of  this  property-  It- 
had  formerly  been  devoted  to  the  use  of  certain 
householders.  But  there  was  still  some  value  left  in 
the  ownership  of  it;  for  somebody  was  found  who 
was  willing  to  pay  £50  for  it.  The  property  then 
found  its  way  to  Lord  Meath.  He  was  the  owner 
within  the  Act,  and  the  public  body  is  in  exactly  the 
same  position  as  Lord  Meath.  There  is  nothing  in 
the  Act  to  restrict  the  rights  of  the  lessor.  The  Act 
does  not  mean  ownership  for  which  a  rack  rent  can 
be  required.  If  the  land  is  made  extra  commercium, 
it  is  true  that  the  Act  may  not  apply.  But  how  is  this 
extra  commercium  when  the  vestry  is  held  down  by  a 
limited  term  and  by  the  observance  of  covenants. 
Bowditch  v.  Wakefield  Local  Board  was  the  case  of  a 
school  which  was  held  on  trust  for  one  purpose,  yet 
it  was  held  to  be  within  the  Act.  But  counsel  for 
the  appellants  says  that  the  true  analogy  is  to  be 
found:  in  the  case  of  Angell  v.  Paddington  Vestry  t 
where  the  land  in  question  was  covered  by  a  church 
of  the  established  religion.  But  a  church  is  not  land 
of  which  there  can  be  any  ownership  whatever, 
therefore  the  analogy  fails.  In  my  opinion,  the 
decision  of  the  justices  was  right. 

CHABLE8,  J.— The  appellants'  contention  is  that 
the  land  is  extra  commercium  within  Great  Eastern 
Railway  Co.  v.  Hackney  Board  of  Works.  A  piece  of 
land  dedicated  permanently  for  the  use  of  the  publio 


Vol.XUH.     [NoY.i7fia*.j       THE    WEEKLY  REPORTER. 


45 


High  Court. 


Guilford  v.  Lambeth. 


High  Court. 


may  be  extra  commercium,  or  a  church  may  be,  but 
not  land  held  on  a  short  lease  terminable  at  any 
period  by  a  breach  of  covenant.  Wright  v.  Ingle 
obviously  applies  to  a  permanent  application  of  land 
to  the  public  use. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  William  Lewis. 

Solicitors  for  the  respondents,  Jordan  <fc  Davies. 
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Guilford  v.  Lambeth,  (a.) 

Practice — County  court — Remitted  action — Action  in 
High  Court — Counter-claim  for  unliquidated  damages 
—Jurisdiction  to  remit  counter-claim  to  county  court 
-County  Courts  Act,  1888  (51  <fc  52  Vict.  c.  43), 
«.  65. 

Section  65  of  the  County  Courts  Act9  1888,  gives  the 
court  power  to  remit  to  the  county  court  an  action  of 
contract  brought  in  the  High  Court  where  the  claim 
indorsed  on  the  writ  does  not  exceed  £100. 

Held,  that,  under  this  section,  there  is  power  to  remit 
an  action  with  a  counter-claim  for  unliquidated  damages, 
where  the  counter-claim  is  within  the  jurisdiction  of  the 
county  court. 

After  a  master  had  made  an  order  to  remit  an  action 
to  a  county  court,  a  counter-claim  for  unliquidated 
damages  was  put  in,  but  such  counter-claim  was  not 
called  to  the  attention  of  the  judge  at  chambers  who 
affirmed  the  master's  order,  and  no  objection  as  to  the 
jurisdiction  was  taken  before  the  master  or  judge. 

Held,  that  an  objection  that  there  was  no  jurisdiction 
to  make  the  order,  on  the  ground  that  there  was  a 
counter-claim  for  unliquidated  damages,  ought  not  to  be 
considered  by  the  court,  as  it  was  not  before  the  master  or 
the  judge ;  and,  as  the  master  had  jurisdiction  to  make 
the  order  at  the  time  he  made  it,  it  was  a  good  order. 

from  an  order  made  by  Mathew,  J.,  at 

A  master,  on  the  plaintiff's  application,  made  an 
order  that  the  action  should  be  remitted  under  section 
65  of  the  County  Courts  Act,  1888,  to  the  County 
Court  of  Northampton.  On  appeal  the  judge  at 
chambers  affirmed  this  order;  the  defendant  ap- 
pealed. 

The  action  had  been  brought  in  the  High  Court  for 
a  sum  of  £32,  the  price  of  a  none  sold  by  the  plaintiff 
to  the  defendant.  On  the  29th  of  June,  1894,  the 
order  by  the  master  to  remit  the  action  to  a  county  court 
was  made.  On  the  2nd  of  July  the  notioe  of  appeal 
was  given  by  the  defendant  On  the  3rd  of  July  the 
defendant  delivered  a  defence  and  counter-claim,  which 
ret  up  that  the  horse  was  sold  with  a  warranty  that 
it  was  quiet,  and  that  there  was  a  breach  of  the 
warranty,  the  horse  having  kioked  the  defendant's 
van  ana  harness  and  caused  considerable  annoyance 
and  damage  to  the  extent  of  £22  lis.,  and  the 
defendant  counter-claimed  for  a  sum  of  £35.  On 
the  4th  of  July  the  appeal  came  on  for  hearing 
before  the  judge  at  chambers,  who  dismissed  the 
appeal. 

At  the  time  the  master  had  made  his  order  no 
defence  or  counter-claim  had  been  delivered,  and  no 
objection  was  taken  before  the  master  that  there  was 
so  jurisdiction  to  remit  the  action.    When  the  matter 

(a.)  Reported  by  Sir  ShebstOK  Baker,  Barrister- 
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was  before  the  judge,  although  the  counter-claim  had 
then  been  delivered,  the  fact  that  there  was  such 
counter-claim  was  not  called  to  his  attention,  and  no 
objection  to  the  jurisdiction  was  taken  before  him. 

The  question  now  was  whether  there  was  jurisdic- 
tion to  remit  the  action  to  the  county  court,  there 
being  now  a  counter-claim  for  unliquidated  damages. 

Section  65  of  the  County  Courts  Aot,  1888, 
provides :  "  Where  in  any  action  of  contract  brought 
in  the  High  Court  the  claim  indorsed  on  the  writ  does 
not  exceed  £100  ...  it  shall  be  lawful  for  either 
party  to  the  action  at  any  time,  if  the  whole  or  part 
of  the  demand  of  the  plaintiff  be  contested,  to  apply 
to  a  judge  of  the  Hi^h  Court  at  chambers  to  order 
such  action  to  be  tried  in  any  court  in  which  the 
action  might  have  been  commenced  •  .  .  and  on 
the  hearing  of  the  application  the  judge  shall,  unless 
there  is  good  cause  to  the  contrary,  order  such  action 
to  be  tried  accordingly  .  .  •  and  the  action  and 
all  proceedings  therein  shall  be  tried  and  taken  in 
such  court  as  if  the  action  had  originally  been 
commenced  therein." 

Hume  Williams,  for  the  defendant. — The  Jewned 
judge  at  chamber  had  no  jurisdiction  to  make  the 
order  by  reason  of  there  being  a  counter-claim  for 
unliquidated  damages,  and  it  made  no  difference  that 
the  fact  that  there  was  such  counter-claim  was  not 
called  to  his  attention.  Under  such  circumstances 
there  was  no  jurisdiction  to  remit  the  action,  and  the 
present  case  is  really  concluded  by  the  case  of  Mackay 
v.  Bannister,  34  W.  B,  121,  16  a  B.  D.  174,  where 
it  was  held,  upon  the  construction  of  section  26  of 
19  &  20  Vict.  c.  108 — a  section  identical  with  section 
65  of  the  present  Act — that  there  was  no  jurisdiction 
to  remit  an  action  to  the  county  court  where  there  was 
a  counter-claim  for  unliquidated  damages.  In  Bassett 
v.  Tong,  42  W.  B.  668,  [1894]  2  Q.  B.  332,  it  was  held 
that  a  claim  for  unliquidated  damages  could  not  be 
remitted,  and  that  principle  must  equally  apply  to  a 
counter-claim. 

Morton  Smith,  for  the  plaintiff. — When  the  master 
made  the  order  there  was  jurisdiction  to  make  it,  as 
no  counter-claim  had  then  been  delivered.  It  is 
sufficient  if  there  was  jurisdiction  to  make  the  order 
when  it  was  made.  No  objection  to  the  jurisdiction 
was  taken  either  before  the  master  or  the  judge,  and 
it  is  too  late  to  take  the  objection  now.  Mackay  v. 
Bannister  is  wholly  different  from  this  case,  as  under 
the  section  in  that  case  the  issues  only  were  sent 
down,  whereas  under  the  present  section  the  action 
itself  is  sent  down — that  is,  the  action  as  it  is  shown 
indorsed  on  the  writ.  Whatever  the  plaintiff  in- 
dorses on  his  writ  decides  the  question  as  to  whether 
the  action  can  be  remitted:  Percival  v.  Pedley,  35 
W.  B.  566,  18  a  B.  D.  635.  From  the  time  the 
master  made  the  order  the  action  became  a  county 
court  action,  and  the  objection  could  not  be  taken 
after  that,  but  even  if  the  counter-claim  had  been 
put  in  and  had  been  before  the  master,  there  would 
have  been  jurisdiction  to  remit  such  counter-claim 
under  the  section. 

Cur.  adv.  vult. 

August  10.— The  judgment  of  the  Coubt  (Haw- 
kins and  Law&anoe,  JJ.)  was  delivered  by 

Hawkins,  J. — When  this  order  was  made  by  the 
master  no  pleading  at  all  had  been  delivered  by  the 
defendant,  and  no  counter-claim  had  been  put  in. 
That  being  so,  there  can  be  no  doubt  that  when  the 
master  made  the  order  he  had  jurisdiction  to  make  it. 
When  the  case  was  before  the  master  the  application 
was  opposed,  but  not  on  the  ground  tnat  there 
was    a     counter-claim,    and   no  objection  of   that 
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kind  was  made.  When  the  ease  came  before 
Mathew,  J.,  on  the  4th  of  July,  his  attention  was  not 
called  to  any  such  objection  as  is  now  raised  before  us, 
and  the  result  was  that  he  dismissed  the  defendant's 
appeal.  We  are  now  told  that  we  ought  to  reverse  the 
master's  order  and  the  judge's  order,  on  the  ground 
that  after  the  master's  order  was  made  and  before  the 
judge's  order  was  made  there  had  been  put  in  a  de- 
fence containing  a  counter-claim  for  damages.  It 
was  contended  on  the  authority  of  Mackay  v.  Bannister 
that  there  wasnopowerto  remit  to  a  county  court  a  case 
such  as  this,  containing  a  counter-claim  for  damages. 
I  thought,  and  I  still  think,  that  we  have  no  right  to 
entertain  an  appeal  upon  an  objection  that  was  not 
before  the  master  or  the  judge.  I  think  this  applica- 
tion is  not  in  the  nature  of  a  rehearing ;  but  if  it  is 
a  rehearing,  I  should  have  thought  it  a  rehearing 
only  of  matters  before  the  master  and  the  judge; 
but  to  let  the  master  and  judge  make  an  order  in 
absolute  ignorance  of  this  objection,  and  then  to 
take  the  objection  here  on  this  appeal  is,  I  think, 
irregular,  and  ought  not  to  be  allowed,  and  we 
ought  not  to  treat  this  as  a  new  or  fresh  application. 
On  the  29th  of  June,  when  the  master  made  this 
order,  no  counter-claim  was  in  existence,  and  the 
order  made,  therefore,  was  a  good  order,  as  the 
master  had  full  jurisdiction  to  make  it.  There  was 
an  appeal  against  that  good  order,  and  on  the  hearing 
of  the  appeal  no  objection  of  the  kind  was  taken 
before  the  judge.  On  this  simple  ground,  therefore,  I 
think  this  appeal  ought  to  be  dismissed. 

But  there  is  another  ground.  It  was  contended 
that  the  case  of  Mackay  v.  Bannister  was  exactly  in 
point.  That  case  was  decided  in  1885,  and  upon 
section  26  of  19  &  20  Vict.  c.  108.  The  question  there 
was  whether  a  counter-claim  for  unliquidated  dam- 
ages could  be  sent  down  for  trial  under  that  section, 
and  the  court  held  it  could  not.  That  statute  was 
passed  in  1856,  when  there  was  no  power  to  set  up 
counter-claims,  so  that  that  section  could  not  have 
contemplated  the  sending  down  of  counter-claims  to 
the  oounty  court,  as  such  counter-claims  were  then 
unknown  to  the  law.  That  was  the  reason  of  the 
decision  in  that  case,  as  we  see  by  the  judgment  of 
Pollock,  B.,  for  he  based  his  judgment  on  the  fact 
that  the  19  &  20  Vict.  c.  108  was  passed  long  before 
counter-claims  were  in  existence,  and  that  it  could 
not  be  supposed  that  the  Legislature  intended  to 
extend  seotion  26  to  counter-claims,  which  were  un- 
known when  the  Act  was  passed.  But  since  that  time 
counter-claims  have  been  recognized  in  oounty  courts, 
as  we  see  by  sections  89  and  90  of  the  Judicature 
Act,  1873,  and  section  18  of  the  Judicature  Act, 
1884.  [His  lordship  referred  to  and  read  these  sec- 
tions as  well  as  section  65  of  the  Act  of  1888.]  In 
this  case  the  counter-claim  was  undoubtedly  within 
the  jurisdiction  of  the  oounty  court.  So  that  there 
was  a  claim  over  which  the  county  court  had  jurisdic- 
tion and  a  counter-claim  over  which  the  oounty  court 
had  jurisdiction.  What  is  there  to  prevent  such  a 
case  as  this  being"  sent  to  the  county  court  for  trial 
notwithstanding  the  case  of  Mackay  v.  Bannister  $ 
When  the  Legislature  passed  section  65  of  the  Act  of 
1888  they  evidently  contemplated  that  such  actions 
should  be  remitted  with  such  pleadings  as  are  allowed 
in  the  High  Court.  I  cannot  myself  see  any  objec- 
tion to  this,  and  the  case  of  Mackay  v.  Bannister  does 
not  militate  against  this  view,  as  that  case  was 
decided  in  1885,  and  under  a  section  of  an  Act  which 
was  passed  at  a  time  when  counter-olaims  were  not 
allowed.  Looking  at  the  reason  and  sense  of  the 
thing,  even  if  both  the  master  and  the  judge  had  had 
the  objection  raised  before  them,  they  would  have 
been  justified  in  making  the  order,  and  as  both  the 
claim  and  oounter-olaim  are  within  the  jurisdiction  of 


the  oounty  court,  I  think  they  would  have  done  what 
I  think  they  ought  to  have— namely,  they  would 
have  sent  the  whole  oase  down  to  the  county  court, 
including  the  counter-claim. 

It  is  too  late  to  set  up  an  objection  to  the  order 
made  by  the  master,  which  the  master  made  with 
full  jurisdiction.  For  these  reasons  I  think  the  appeal 
ought  to  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Pitman  &  Sons,  for  C.  W. 
Lane,  Kettering. 

Solicitor  for  the  defendant,  H.  B.  Newson. 


(Mathew  and  Kennedy,  JJ.)  j  July  31'  1894, 

Franklin  v.  Godfrey,  (a.) 

Weights  and  measures — Vehicle  carrying  coal  far  sale  or 
delivery — Short  weight — Liability — Representation  by 
the  seller— Weights  and  Measures  Act,  1889  (52  &  53 
Vict.  c.  21),  s.  29. 

A  dealer  in  coal  sent  out  a  cart  in  charge  of  a  carman 
containing  sacks  of  coal.  The  sacks  were  labelled 
"  56£fa."  An  inspector  of  weights  and  measures  asked 
the  carman  the  weight  of  one  of  the  sacks,  and  was  told 
it  weighed  56Zfo.  when  it  left  the  dealer's  premises  ;  the 
inspector  thereupon  weighed  it,  and  found  it  to  weigh 
less  than  56lbs.,  and  the  dealer  was  convicted  under 
section  29,  sub-section  (1),  (2),  of  the  Weights  and  Mea- 
sures Act,  1889. 

Held,  that  the  conviction  was  right,  for  that  the  label 
was  a  representation  by  the  dealer  that  the  sack  contained 
56lbs. 

Case  stated  by  a  metropolitan  police  magistrate, 
who  had  convicted  the  appellant  for  an  offence  under 
the  Weights  and  Measures  Act,  1889  (52  &  53  Vict 
c.  21),  s.  29. 

By  section  29  (1),  "  Any  inspector  of  weights  and 
measures  or  officer  appointed  for  the  purpose  .  .  . 
may  .  .  .  enter  any  building  or  part  of  a  building 
or  other  place  in  which  coal  is  sold  or  kept  or  exposed 
for  sale,  and  may  stop  any  vehicle  carrying  coal  for 
sale  or  for  delivery  to  a  purchaser,  and  may  .  .  . 
weigh  any  load,  sack,  or  other  less  quantity  of  coal 
found  in  any  such  place  or  vehicle,  or  which  is  in 
course  of  delivery  to  any  purhaser." 

By  sub-section  (2),  "  If  it  appears  to  a  court  of  sum- 
mary jurisdiction  that  any  load,  sack,  or  less  quantity 
so  weighed  is  of  less  weight  than  that  represented  by 
the  seller,  the  person  selling  or  keeping  or  exposing 
the  ooal  for  sale,  or  the  person  in  charge  of  the 
vehicle,  as  the  oase  may  be,  shall  be  liable  to  a  fine 
not  exceeding  five  pounds." 

The  appellant,  a  dealer  in  coal,  sent  out  a  cart,  in 
charge  of  a  carman,  with  sacks  of  ooal  for  delivery. 
Each  sack  had  upon  it  a  metal  label  stating  that  the 
weight  was  56lbs.  A  ooal  inspector  employed  by 
the  County  Council  asked  the  carman  the  weight  of 
a  particular  sack.  He  replied  that  it  contained 
56U)S.  when  it  left  the  dealer's  premises;  but  on 
being  weighed  it  was  found  to  contain  49lbs.  only. 

The  dealer  (the  appellant)  was  convicted  under  the 
above  section,  and  fined. 

Channell,  Q.C.  (T.  Terrell  with  him),  for  the  dealer 
(appellant). — The  label  was  only  a  representation 
that  the  sack,  when  full,  contained  56lba.  If 
a  portion  of  the  coal  was  removed  by  the  carman 

(a.)  Reported  by  T.  Mathew,  Esq.,  Barrister- 
at-Law. 
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the  seller  is  not  made  responsible  by  the  statute.  To 
make  the  seller  liable  the  representation  must  be 
made  by  him :  Roberta  v.  Woodward,  38  W.  K. 
770,  25  a  B.  D.  412.  The  carman,  the  servant  of 
the  appellant,  ought  to  have  been  convicted.  The 
seller  had  no  control  over  the  coals  after  they  left  his 
premises,  and,  under  the  Act,  the  seller  is  only 
responsible  for  his  own  acts  and  acts  done  on  his 
premises.  [Mathew,  J. — Could  the  seller  have  made 
any  representation  which  would  bind  him  ?].  Yes, 
*~r  the  invoice.  Here  the  servant  was  "  the  person  in 
>  of  the  vehicle,"  and  ought  to  have  been  con- 
under  section  29  (2).  The  principle  that  a 
,  man  is  not  liable  criminally  for  the  acts  of  his  ser- 
vant underlies  the  case. 

Daldy,  for  the  respondent,  was  not  called  upon. 

Mathew,  J. — The  only  question  here  is  whether 
there  was  evidence  upon  which  the  magistrate  could 
decide  that  there  was  a  representation  on  the  part  of 
the  appellant  that  the  sack  in  question  contained 
56Tbs.  of  coal.  It  has  been  argued  for  the  appel- 
lant that  the  metal  label  describing  the  contents 
as  561hs,  did  not  amount  to  such  a  representation. 
We  cannot  come  to  that  conclusion.  The  cart  was 
sent  out  with  several  sacks  of  coal,  each  sack  bearing 
a  label  in  accordance  with  the  bye-laws.  It  is  said 
for  the  appellant  that  when  the  sacks  were  dispatched 
the  labels  truly  represented  their  contents,  and  that 
it  ought  to  be  inferred  that  the  driver  of  the  cart 
removed  a  part  of  the  coal.  But  there  was  abundant 
evidence  to  justify  the  conclusion  of  the  magistrate, 
and  we  think  he  was  right. 

Kennedy,  J. — I  concur.  The  case  cited  by  Mr. 
Ghannell  does  not  bear  on  the  point.  In  Roberts  v. 
Woodward  it  was  decided  that  a  representation 
made  by  a  servant  to  an  inspector  was  not  the  repre- 
sentation of  the  master  so  as  to  make  him  liable  under 
the  section.  But  in  this  case  the  representation  was 
made  by  the  master,  who  stated  by  means  of  the 
labels  that  the  sacks  contained  what  they  did  not. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Corsellis,  Mossop,  & 
Bemey. 

Solicitor  for  the  respondent,  Blaxland. 


a  B.  Div.     ) 
ew,  J.)} 
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(Kathei 

Beid   v.   Wilson  and   Ward. 
Betd  v.  Wilson  and  Kino,  (a.) 

Lord's  day  observance — Lectures  given  on  Sundays  on 
entertaining  subjects — "House,  room,  or  place  opened 
or  used  for  public  entertainment  or  amusement" — 
Liability  to  penalties  as  "  chairman  "  or  "  keeper  " — 
21  Geo.  3,  c.  49,  ss.  1,  2. 

A  society,  formed  for  the  purpose  of  giving  lectures  on 
Sunday  evenings  on  various  subjects,  gave  in  a  hired  hall 
lectures  to  which  the  public  was  admitted  on  payment  of 
small  sums,  but  the  lectures  were  not  intended  for  pur- 
posts  of  profit.  On  two  occasions  lectures  on  entertain- 
ing subjects  were  given  under  circumstances  which 
rendered  the  hall  "a  place  open  and  used  for  public 
entertainment  or  amusement"  At  one  of  these  lectures 
K.  had  taken  the  chair,  introduced  the  lecturer,  and  had 
then  left  the  platform ;  and  to  W.  had  been  granted  the 
necessary  licence  for  the  use  of  the  hall,  and  he  had 

(a.)  Reported  by  Sir  Sherston  Baker,  Bart.,  Bar- 
rister-at-Law. 


arranged  and  sanctioned  the  terms  of  the  letting  of  the 
hall. 

Held,  that  K.  was  not  liable  to  penalties  under  section 
1  of  the  Lord's  Day  Observance  Act,  1781,  either  as 
"  chairman,"  "  master  of  the  ceremonies,"  or  "  manager 
or  conductor,"  and  that  W.  was  not  liable  as  "keeper" 
of  the  house. 

Further  consideration  by  Mathew,  J. 

The  actions  were  tried  with  a  special  jury  on  the 
29th  of  June,  when,  upon  the  finding  of  the  jury,  the 
actions  were  reserved  for  further  consideration  upon 
the  questions  of  law  arising  therein.  The  question 
was  how  far  the  defendants  were  liable  for  penalties 
under  section  1  of  the  Lord's  Day  Observance  Act, 
1781  (21  Geo.  3,  c.  49).  The  facts  are  fully  set  out  in 
the  written  j ndgment  of  the  learned  judge.  Section  1 
of  21  Geo.  3,  o.  49  provides  "  that  any  house,  room,  or 
other  place  which  snail  be  opened  or  used  for  public 
entertainment  or  amusement,  or  for  publioly  debating 
upon  any  subject  whatsoever,  upon  any  part  of  the 
Lord's  day,  called  Sunday,  and  to  which  persons  shall 
be  admitted  by  the  payment  of  money,  or  by  tickets 
sold  for  money,  shall  be  deemed  a  disorderly  house  or 
place ;  and  the  keeper  of  such  house,  room,  or  place 
shall  forfeit  the  sum  of  two  hundred  pounds  for  every 
day  that  such  house,  room,  or  place  shall  be  opened 
or  used  as  aforesaid  on  the  Lord  s  day,  to  such  person 
as  will  sue  for  the  same,  and  be  otherwise  punishable 
as  the  law  directs  in  cases  of  disorderly  houses ;  and 
the  person  managing  or  conducting  such  entertain- 
ment or  amusement  on  the  Lord's  day,  or  acting  as 
master  of  the  ceremonies  there,  or  as  moderator, 
president,  or  chairman  of  any  such  meeting  for  pub- 
lic debate  on  the  Lord's  day,  shall  likewise  for  every 
such  offence  forfeit  the  sum  of  one  hundred  pounds ; 
and  every  door-keeper,  servant,  or  other  person  who 
shall  collect  or  receive  money  or  tickets  from  persons 
assembling  at  such  house,  room,  or  place  on  the 
Lord's  day  .  .  .  shall  forfeit  the  sum  of  fifty 
pounds."  Section  2  defines  the  word  "keeper,"  and 
says  "  that  any  person  who  shall  at  any  time  here- 
after appear,  act,  or  behave  him  or  herself  as  master 
or  mistress,  or  as  the  person  having  the  care, 
government,  or  management  of  any  such  house,  &c., 
shall  be  deemed  and  token  to  be  the  keeper  thereof, 
and  punished  as  such,  although  not  the  real  owner." 

Sir  R.  E.  Webster,  Q.C.,  and  C.  Chapman,  for  the 
plaintiff. 

Robson,  Q.C.,  and  Corrie  Grant,  for  the  defendants. 

Our.  adv.  vult. 

July  30.— Mathew,  J.,  read  the  following  judg- 
ment: These  were  actions  to  recover  penalties  for 
acts  alleged  to  have  been  done  in  contravention  of  21 
Geo.  3,  c.  49.  The  facts  that  led  to  the  litigation 
were  these :  A  number  of  leading  citizens  at  Leeds 
had  formed  themselves  into  a  society  for  the  purpose 
of  giving  on  Sunday  evenings  lectures  on  art,  science, 
literature,  and  sociology.  The  public  was  admitted 
on  payment  of  small  sums,  but  the  lectures  were  not 
intended  for  purposes  of  profit.  A  hall  called  the 
Coliseum  was  hired  by  the  society,  and  a  number  of 
lectures  were  given,  in  respect  of  two  of  which  the 
present  proceedings  were  instituted.  There  was  no 
evidence  that  any  of  the  lectures  before  those  in 
question  were  within  the  prohibitory  clauses  of  the 
Act,  but  it  was  said  that  on  the  7th  and  21st  of 
January  of  this  year  the  lectures  were  of  a  forbidden 
character,  and  rendered  the  defendants  liable  to  the 

Jenalties  sought  to  be  recovered.  On  the  7th  of 
anuary  Mr.  Villiers  gave  a  lecture  on  "Chicago 
Past  and  Present,"  with  a  description  of  the  recent 
exhibition  called  "The  World's  Fair."      The  lecture 
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was  illustrated  by  limelight  representations  of  the 
places  and  persons  described.  The  second  lecture,  on 
the  21st  of  January,  was  delivered  by  Mr.  Max  O'Rell, 
on  the  characteristics  of  the  three  nations,  England, 
Ireland,  and  Scotland.  The  defendant  Mr.  Ward, 
who  was  Mayor  of  Leeds  and  president  of  the 
society,  took  the  chair  at  the  first  lecture.  At  the 
second  Mr.  King  was  chairman.  On  eaoh  occasion 
the  chairman  introduced  the  lecturer,  and  then  left 
the  platform  and  took  his  place  amongst  the  audience. 
Mr.  Wilson,  a  defendant  in  both  actions,  was  a  solici- 
tor. He  had  no  personal  interest  in  the  Coliseum,  nor 
was  he  shown  to  have  had  any  knowledge  of  the 
character  of  the  lectures  proposed  to  be  given.  The 
hall  belonged  to  a  limited  company  in  liquidation. 
Mr.  Wilson  had  been  secretary  of  the  company,  and 
afterwards  acted  as  solicitor  to  the  liquidator.  It  had 
been  necessary  to  obtain  from  the  local  authorities  a 
licence  for  the  use  of  the  hall,  and  that  licence  had 
been  granted  to  Mr.  Wilson,  and  it  was  admitted  that 
the  terms  of  the  licence  had  not  been  departed  from. 
A  Mr.  Watson,  who  was  manager  of  the  hall  for  the 
company,  had  agreed  with  the  society  as  to  the  terms 
on  whioh  the  hall  was  let,  and  Mr.  Wilson,  on  behalf 
of  the  liquidator,  had  sanctioned  the  arrangement.  At 
the  trial  of  the  actions  the  jury  came  to  the  conclusion 
that  the  hall  upon  the  occasion  in  question  was  "  a 
place  open  and  used  for  public  entertainment  or 
amusement,"  and  upon  the  evidence  given  as  to  the 
highly  diverting  means  by  whioh  any  information 
contained  in  the  lectures  was  imparted,  this  conclusion 
seemed  reasonable. 

After  the  verdiot  the  objection  was  taken  by  counsel 
for  the  defendants  that  there  was  no  evidence  that 
the  defendants  had  so  acted  as  to  bring  themselves 
within  the  penalty  clauses,  and  the  case  was  reserved 
for  further  consideration.  On  the  argument  it  was 
urged  on  the  one  hand  that  upon  the  facts,  whioh 
were  not  in  controversy,  the  liability  of  the  defend- 
ants was  established,  and  the  judgment  should  be 
entered  for  the  plaintiff;  while  on  the  other  hand  it 
was  contended  that  the  defendants  did  not  come 
within  the  description  of  those  rendered  liable  to 
penalties  by  the  Act.  The  following  are  the  material 
provisions  of  the  statute :  [his  lordship  read  the 
section].  See  also  25  Geo.  2,  c.  36,  ss.  2  and  5,  and 
3  Geo.  4,  o.  114.  It  appeared  from  the  statements  of 
claim  in  each  action  that  Wilson  was  proceeded 
against  as  keeper  of  a  place  used  for  public  entertain- 
ment or  amusement,  and  it  was  argued  for  the  plain- 
tiff that  the  facts  that  the  licence  had  been  granted  to 
him  and  that  he  had  sanctioned  the  letting  of  the  hall 
to  the  society  were  conclusive  upon  the  point.  But 
Wilson  was  only  the  agent  for  the  liquidator  to  pro- 
cure a  tenant  or  tenants  for  the  hall.  He  had 
derived  no  profit  from  the  tenancy,  nor  had  he  any 
responsibility  for  the  use  to  whioh  the  hall  was  put 
for  purposes  of  public  entertainment  so  long  as  the 
provisions  of  the  licence  were  observed.  He  was  not 
within  the  description  of  "keeper"  contained  in 
section  2.  [His  lordship  read  that  part  of  the  sec- 
tion.] He  was  no  more  the  keeper  of  the  hall  than 
the  liquidator.  A  landlord  of  a  house  used  by  others 
for  purposes  mentioned  in  the  statute,  or  a  house 
agent  who  was  employed  to  find  a  tenant,  could  not 
with  any  regard  to  accuracy  be  called  a  keeper  of  the 
house,  and  I  am  of  opinion  that  as  against  Wilson  the 
actions  fail.  Then  as  to  the  defendants  Ward  and 
King,  each  was  sought  to  be  made  liable,  not  as  a 
joint  keeper  of  the  room  under  section  2,  but  on  the 
following  grounds :  (1)  as  chairman ;  (2)  as  master  of 
the  ceremonies ;  (3)  as  the  person  managing  or  con- 
ducting the  entertainment  or  amusement.  As  to  (1) 
it  is  clear  from  the  section  that  the  meeting  referred 
to  means  a  meeting  for  the  purpose  of  profane  debate 


on  the    Lord's  day.    As  to  (2)  neither  defendant 
could  be  said  to  be  "master  of  the  ceremonies." 
That  description  is   applicable  to  amusements  of  a 
different  character,  whioh  are  in  no  respect  analogous 
to  the  lectures  in  question.    (3)  Nor  can  it  be  said 
that  either  defendant  "  managed  or  conducted  "  the 
entertainment  or  amusement.    The  chairman  on  eaoh 
occasion  managed,  not  the  entertainment,  but  the 
meeting  of  those  present  at  the  lecture.    He  had  no 
authority  but  that  derived  from  the  consent  of  the 
audience.    It  was  not  shown  that  he  had  anything  to 
do  with  the  selection  of  the  lecturer.    He  could  not 
control  the  gentleman  who  gave  the  entertainment, 
who  might  be  amusing  or  dull  as  he  thought  proper.  * 
The  chairman  could  not  compel  him  to  be  either  grave 
or  gay,  and  any  interference  on  his  part  with  the 
lecturer  on  the  ground  that  he  was  too  entertaining 
would  probably  be  resented  by  the  meeting,  and 
would  lead  to  the  selection  of  another  chairman.    I 
do  not  consider  that  either  defendant  is  shown  to 
have  been  liable  on  any  of  the  foregoing  grounds. 

I  am,  therefore,  of  opinion  that  the  defendants 
Ward  and  King  are  not  liable,  and  I  give  judgment 
for  all  the  defendants,  with  costs. 

Judgment  for  the  defendants,  with  costs. 

Solicitors  for  the  plaintiff,  Desborough,  Son,  A 
Priehard. 

Solicitors  for  the  defendants,  Barley  <fc  Cumberland^ 
for  E.  <fc  H.  Wilson,  Leeds. 


Q.  B.  Div.      i 

gawkins  and  J  Aug.  7-10,  1894. 

wrance,  JJ.)  i 

Lovejoy  v.  Cole,  (a.) 

Costs — Admitted  set-off— Credit  given  to  defendant  on 
writ — Credit  not  assented  to  by  defendant  before  action 
— Reduction  of  claim  by  amount  of  credit— -Jurisdic- 
tion of  county  court — County  Courts  Act,  1888  (51  & 
52  Vict.  c.  43),  «.  57. 

When,  in  an  action  of  contract  brought  in  the  High 
Court,  the  plaintiff  gives  credit  on  his  writ  for  a  sum 
paid  to  him  by  the  defendant,  such  credit,  although  net 
assented  to  by  the  defendant  before  action,  is  an  admitted 
set-off  within  the  meaning  of  section  57  of  the  County 
Courts  Act,  1888,  and  if,  in  such  a  case,  the  plaintiff 
finally  recovers  by  judgment  a  sum  of  £50,  then  £50  t* 
the  amount  recovered  in  the  action ;  so  that  the  action  is 
one  which  might  have  been  brought  in  the  county  court, 
and  the  plaintiff  is  entitled  only  to  county  court  costs. 

Appeal  by  the  plaintiff  from  an  order  made  by 
Grantham,  J.,  at  chambers.  The  question  in  the 
appeal  was  whether  the  plaintiff's  costs  in  the  action 
should  be  taxed  on  the  High  Court  scale  or  on  the 
county  oourt  scale. 

A  master  had  ordered  the  costs  to  be  taxed  on  the 
High  Court  scale,  but  the  learned  judge  reversed  this 
order,  and  directed  the  master  to  review  the  taxation 
and  tax  the  costs  on  the  county  court  scale. 

The  action  was  for  work  done  as  an  architect, 
and  indorsed  on  the  writ  were  these  particulars : — 
"  1890  —  April    17,    to    1891— May 
9. — To  fees  for  work  done  as  an 
architect  and    surveyor  for  the 
defendant  at  his  request  between 
these  dates,  full  particulars  where- 
of have  been  den vered .        .        .     £148    1     O 
Cr. — By  payments  on  account  froin 
time  to  time,  and  contra       .        .       £25    0     O 

Amount  due       .        .    £123     1     O." 

(a.)  Reported  by  Sir  Sherston  Bakeb,  Barrister- 
at-Law. 
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By  an  order  of  a  master  the  action  was  referred  to 
an  official  referee,  who  found  that  the  plaintiff  was 
entitled  to  recover  from  the  defendant  in  respect  of 
his  claim  the  sum  of  £50,  and  he  gave  judgment  for 
the  plaintiff  for  £50  and  costs. 

The  costs  were  made  up  by  the  plaintiff  on  the 
High  Court  scale,  but  objection  was  taken  before  the 
master  that  the  plaintiffs  costs  ought  to  be  taxed  on 
the  county  court  scale  only,  as  the  plaintiff  had 
recovered  £50  only,  and  ord.  65,  r.  12,  deprived  him 
of  High  Court  costs. 

The  master  overruled  this  objection,  and  taxed  the 
plaintiff's  costs  on  the  High  Court  scale,  and  in  his 
report  he  stated  that  it  was  conceded  before  him  that, 
as  £50  had  been  recovered,  the  costs  ought  to  be 
taxed  on  the  county  court  scale  if  the  action  could 
have  been  brought  in  the  county  court :  Millington 
v.  Harwood,  40  W.  R.  481,  [1892]  2  Q.  B.  166 ;  that 
by  the  words  "  and  contra  "  on  the  writ  the  plaintiff 
meant  that  the  £25  was  for  goods  supplied  by  the 
defendant  to  the  plaintiff,  and  that  it  was  not 
suggested  before  the  referee  that  the  defendant  ever 
admitted  this  set-off,  although  it  was  contended 
before  him  that  it  must  be  taken  to  be  an  admitted 
set-off,  and  he  considered  himself  bound  by  the  cases 
of  Hubbard  v.  Goodley,  38  W.  R.  639,  25  Q.  B.  D. 
156,  and  Goldhill  v.  Clarke,  68  L.  T.  N.  S.  414,  41 
W.  R.  Dig.  173,  to  tax  the  costs  on  the  High  Court 
scale,  and  he  so  taxed  them. 

The  learned  judge  reversed  this  order,  and  the 
plaintiff  appealed,  the  question  being  whether  under 
the  circumstances  the  action  could  have  been  brought 
in  the  county  court,  by  reason  of  the  credit  of  £25 
given  by  the  plaintiff  on  the  writ  being  an  admitted 
set-off  within  the  meaning  of  section  57  of  the  County 
Court*  Act,  1888,  which  provides  that  "  where  in  any 
action  the  debt  or  demand  claimed  consists  of  a 
balance  not  exceeding  £50,  after  an  admitted  set-off 
of  any  debt  or  demand  claimed  or  recoverable  by  the 
defendant  from  the  plaintiff,  the  court  shall  have 
jurisdiction  to  try  such  action." 

Bitter,  for  the  plaintiff.— The  credit  of  £25  given  by 
the  plaintiff  on  the  writ  was  not  an  admitted  set-off 
within  the  meaning  of  the  section.  The  amount 
recovered  by  the  plaintiff  here  was  really  £75,  apart 
from  the  credit  of  £25,  which  cannot  be  taken  into 
account  for  the  purpose  of  reducing  the  claim,  as  it 
was  not  admitted  by  the  defendant  before  action 
brought.  The  set-off  to  be  an  admitted  set-off  within 
the  section  must  be  a  set-off  admitted  by  both  parties 
before  action  brought :  Hubbard  v.  Goodley  ;  Goldhill 
v.  Clarke;  Hodgson  v.  Bell,  38  W.  R.  325,  24  Q. 
B.  D.  525.  The  credit  of  £25  was  not  admitted  by 
both  parties  before  action,  and,  therefore,  cannot  be 
deducted  from  the  claim.  The  amount,  therefore, 
recovered  by  the  plaintiff  was  £75,  and  consequently 
the  action  could  not  have  been  brought  in  a  county 
court.  The  plaintiff  is,  therefore,  entitled  to  High 
Court  costs. 

Herbert  Reed,  Q.C.,  and  E.  Clayton,  for  the  defend- 
ant—The credit  of  £25  given  on  the  writ  was  an 
admitted  set-off,  as  it  was  admitted  by  the  plaintiff, 
and  that  was  sufficient.  It  is  not  necessary  that  the 
set-off  should  be  admitted  by  both  parties  before 
action ;  it  is  enough  if  it  be  admitted  by  the  plain- 
tiff, and  the  plaintiff  has  so  admitted  it  in  this  case 
by  giving  credit  for  it  on  his  writ.  That  being  so, 
the  case  comes  precisely  within  the  authority  of  the 
ease  of  Percival  v.  Pedley,  35  W.  R.  566,  18  Q.  B.  D. 
635,  decided  on  section  7  of  the  County  Courts  Act, 
1367,  which  contains  the  very  same  words  as  section 
57  of  the  Act  of  1888,  under  which  the  present  case 
comes.  In  that  case  it  was  held  that  a  "credit  given 
by  a  plaintiff  under  similar  circumstances  was  an 


admitted  set-off,  although  not  assented  to  by  the 
defendant  before  action.  The  amount  recovered  here 
was  therefore  only  the  £50,  and  the  plaintiff  is  en- 
titled only  to  county  court  costs. 

Bitter  replied. 

Cur.  adv,  vuli. 

Aug.  10.—- The  judgment  of  the  Coubt  (Hawkins 
and  Lawkance,  JJ.)  was  delivered  by 

Hawkins,  J. — The  questions  which  arise  here  are 
whether  the  £50  was  the  sum  recovered,  and  whether 
the  action  could  have  been  brought  in  a  county  court. 
If  the  action  could  have  been  brought  in  a  county 
court  the  contention  for  the  plaintiff  fails,  and  there 
would  be  no  reason  why  more  than  county  court  costs 
should  be  allowed.  It  was  said  for  the  plaintiff 
that,  in  giving  this  credit  of  £25,  the  plaintiff  was 
doing  what  he  had  no  right  to  do,  and  as  the  words 
on  the  writ  "  and  contra  "  ought  to  be  construed  as  a 
set-off  for  goods  sold  and  delivered,  it  was  not  an 
agreed  set-off  within  the  section,  and  could  not 
therefore  be  given  credit  for. 

The  question  then  arises,  What  is  an  agreed  or  ad- 
mitted set-off?  It  was  argued  for  the  plaintiff  that 
unless  a  set-off  was  agreed  to  by  the  defendant,  it  was 
not  an  agreed  set-off.  It  would  be  revolting  to  com- 
mon sense  if  a  man  could  not  give  credit  to  the  defend- 
ant without  the  assent  of  the  defendant.  The  old  cases 
on  the  subject  have  not  been  sufficiently  understood. 
One  of  the  oldest  of  these  was  the  case  of  Woodhama 
v.  Newman,  7  C.  B.  654.  There  it  was  held  that  the 
plaintiff  had  a  right  to  bring  his  action  in  the  supe- 
rior court  for  the  total  amount  of  his  claim,  without 
any  deduction  by  reason  of  a  set-off  claimed  by  the 
defendant,  because  he  could  not  compel  the  defendant 
to  accept  that  set-off,  or  to  plead  it  in  that  action 
unless  he  wished  to  do  so.  That  was  a  case  of  a  set- 
off claimed  by  the  defendant  and  not  admitted  by  the 
plaintiff  before  action,  and  that  oase,  therefore,  does 
not  at  all  settle  the  present  question,  and  the  same 
may  be  said  of  the  other  old  cases.  Is  this  a  matter 
which  can  be  given  credit  for  ?  I  think  it  is.  I  think 
an  admitted  set-off  means  a  set-off  admitted  by  the 
person  against  whose  interest  it  is.  If  the  plaintiff 
says  to  the  defendant :  "  Yon  need  not  plead  set-off ; 
I  give  you  credit  for  a  certain  sum  which  I  owe 
you " ;  then,  unless  application  is  made  by  the 
defendant  to  strike  out  or  alter  this  credit,  he  must 
be  taken  to  have  assented  to  it,  though  I  think  his 
assent  is  not  necessary.  That  has  been  settled  by  the 
case  of  Percival  v.  Pedley,  where  the  writ  was 
specially  indorsed  with  a  claim  for  £89  for  money 
paid  by  the  plaintiff  for  the  use  of  the  defendant, 
and  credit  given  for  a  sum  of  £51,  money  re- 
ceived by  the  plaintiff,  leaving  a  balance  of  £38. 
The  judgment  of  Mathew,  J.,  in  that  case  is 
absolutely  in  point  here,  and  he  there  states  that  to 
be  an  admitted  set-off  it  is  not  necessary  for  the 
defendant  to  admit  the  set-off  for  which  the  plaintiff 
gives  him  credit,  and  that  it  is  not  necessary  that  this 
set-off  should  be  admitted  by  both  parties  before 
action,  but  that  an  admitted  set-off  in  this  section 
means  a  set-off  admitted  by  the  plaintiff  before  action ; 
and  Cave,  J.,  was  of  the  same  opinion. 

For  these  reasons  I  think  the  set-off  may  be  given 
as  it  has  been  given  in  this  case.  It  may  be  against 
the  interest  of  the  defendant  in  some  cases  to  have 
the  set-off  dealt  with  in  the  action,  but  iu  that  case 
he  coulcf  apply  to  have  it  struck  out.  He  did  not  do 
so  here,  and  he  had  notice  of  the  credit  from  the  time 
of  the  service  of  the  writ,  and  by  going  on  he  assents 
to  the  credit,  though,  as  I  have  said,  assent  is  not 
necessary.  I  agree  with  the  judgment  of  Mathew, 
J.,   in  Percival  v.   Pedley,   that  tne  assent  of  both 
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Court  op  Appeal. 


parties  is  not  necessary  in  such  a  case.  I  may  add 
that  I  think  that  Ooldhill  v.  Clarke  has  no  reference 
to  this  case. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Taunton  <fc  Dade. 

Solicitors  for  the  defendant,  H.  &  G.  Keith,  for 
Camp  <k  Ellis,  Watford. 


Nov.  12. 


ffourt  of  Appeal. 

From  Chan.  Div.  \ 

(Lord  Herschell,  L.C.,  and  f 
Lindley  and  A.  L.  Smith,  ( 

l.jj.)  ; 

Pledoe  v.  Carr.  (rf.) 
Mortgage —  Consolidation. 

Banks  during  the  years  1863  to  1866  mortgaged  several 
properties  to  different  mortgagees  to  secure  distinct  sums, 
and  in  1868  gave  a  second  mortgage  upon  all  the  proper- 
ties to  Brockman  and  Harrison*  All  the  first  mortgages 
except  one  were,  prior  to  1877,  transferred  to  Brockman: 
Brockman  died  in  1877.  In  1885  Harrison  trans/erred 
the  second  mortgage  to  the  plaintiff.  In  1890  the  re- 
maining first  mortgage  was  transferred  to  the  defendants, 
the  executors  of  Brockman. 

The  plaintiff  claimed  to  redeem  some  only  of  the 
properties  on  paying  the  amounts  due  under  the  first 
mortgages  of  these  properties  only. 

Held,  that  the  defendants  were  entitled  to  consolidate 
all  the  first  mortgages. 

Vint  v.  Padget,  6  IF.  R.  641,  2  Be  Q.  <fc  J.  611, 
followed. 

Decision  o/Romer,  J.,  42  W.  R.  620,  affirmed. 

Appeal  by  the  plaintiff  in  this  action  from  a  deci- 
sion of  Homer,  J.,  reported  42  W.  £.  620. 

By  two  indentures  of  mortgage,  dated  the  29th  of 
August,  1863,  James  Banks  conveyed  Nos.  5  and  6, 
Shakespeare-terrace,  Folkestone,  to  one  John  Banks  to 
secure  two  sums  of  £500  and  interest,  and  by  another, 
of  the  11th  of  May,  1863,  he  conveyed  to  the  same 
mortgagee  No.  34,  Bouverie-square  to  secure  £450 
and  interest.  By  other  mortgages,  ranging  over  the 
years  1863  to  1866,  James  Banks  mortgaged  other 
properties  to  various  and  different  persons. 

On  the  20th  of  August,  1868,  James  Banks  mort- 
gaged all  the  properties  included  in  the  above-men- 
tioned deeds  to  B.  T.  Brockman  and  W.  G.  S. 
Harrison  by  way  of  second  mortgage.  The  first 
mortgages  were,  with  the  exception  of  one  only, 
transferred  to  R.  T.  Brockman,  who  died  in  1877, 
leaving  W.  G.  S.  Harrison  surviving. 

W.  G.  S.  Harrison,  on  the  1st  of  April,  1885,  trans- 
ferred the  second  mortgage  of  the  20th  of  August, 
1868,  to  James  Pledge. 

On  the  27th  of  December,  1890,  the  defendants, 
the  executors  of  B.  T.  Brockman,  acquired  the 
remaining  first  mortgage. 

Pledge  brought  this  action  to  redeem  Nos.  5  and  6, 
Shakespeare-terrace,  and  No.  34,  Bouverie-square, 
on  payment  of  the  first  mortgages  thereon.  To  tfyis 
the  defendants  set  up  that  they  were  entitled  to  con- 
solidate all  the  first  mortgages,  and  it  was  held  by 
Bomer,  J.,  that  the  defendants  were  so  entitled. 

The  plaintiff  appealed. 

Bramwell  Davis,  for  the  plaintiff,  admitted  that  the 
facts  of  the  case  could  not  be  distinguished  from  those 


(a.)  Reported  by  Wm.  6cott  Thompson, 
Barrister-  at-Law. 


Esq., 


in  Vint  v.  Padget,  6  W.  B.  641,  2  De  G.  &  J.  611,  but 
submitted  that  that  case  was  wrongly  decided. 

Edwin  Ward,  for  the  defendants. 

Lord  Herschell,  L.C. — I  do  not  see  how  we  can  in 
this  court  decide*  contrary  to  Vint  v.  Padget — a  case 
decided  by  a  court  of  jurisdiction  co-ordinate  with 
the  jurisdiction  of  this  court. 

Lindley  and  A.  L.  Smith,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors,  A.  R.  &  H.  Steele,  for  J.  Minter,  Folke- 
stone ;  Talbot  &  Tasker. 


From  a  B.  Div.  )         „v  - 

(Lord  Esher,  M.B.,  and  Bigby,  L.J.)  f         JMov'  im 

Rendell  v.  Gbundt.  (a.) 

Practice — Evidence — Judgment  debtor — Examination  as 
to  means — Allowance  for  expenses — Ord.  37,  r.  9 — 
Attachment — Service  of  copy  of  affidavits — Ord.  52, 
r.  4. 

A  judgment  debtor  attending  before  a  master  for 
examination  under  ord.  42,  r.  32,  is  not,  by  virtue  of 
ord.  37,  r.  9,  entitled  to  payment  of  his  expenses  in 
accordance  with  the  scale  of  allowances  applicable  to 
witnesses,  but  is  only  entitled  to  such  sum  for  his  ex- 
penses as  the  master  may  consider  reasonable. 

Where,  on  an  application  for  a  writ  of  attachment,  the 
party  showing  cause  took  the  objection  that  he  had  not 
been  served,  under  ord.  52,  r.  4,  with  a  copy  of  the 
affidavits  to  be  used  in  the  application,  and  the  judge 
allowed  an  adjournment  to  enable  the  party  to  answer 
them,  and  on  the  adjourned  hearing  ordered  a  writ  of 
attachment  to  issue,  the  Court  of  Appeal  refused  to  set 
aside  the  writ  for  non-compliance  with  ord.  52,  r.  4. 

Appeal  from  an  order  of  Wright,  J.,  for  a  writ  of 
attachment. 

The  plaintiff  having  recovered  judgment  against 
the  defendant  for  £78,  the  amount  of  a  solicitor's 
bill  of  costs,  obtained  an  order  for  the  examination 
of  the  judgment  debtor  as  to  his  means  of  satisfying 
the  judgment  under  ord.  42,  r.  32. 

The  debtor,  who  was  a  surveyor,  appeared  before  a 
master  in  chambers  for  examination,  but  refused  to 
answer  the  questions  proposed  to  be  put  to  him 
unless  he  was  paid  the  sum  of  one  guinea  for  conduct 
money.  The  master,  having  ascertained  that  the 
debtor's  fare  by  railway  and  omnibus  from  his  home 
to  the  oourt  and  back  was  Is.  4d.,  held  that  he  was 
only  entitled  to  payment  of  that  amount. 

By  ord.  37,  r.  9,  "  Any  person  required  to  attend 
for  the  purpose  of  being  examined  or  of  producing 
any  document  shall  be  entitled  to  the  like  conduct 
money  and  payment  for  expenses  and  loss  of  time  as 
upon  attendance  at  a  trial  in  court." 

By  the  scale  of  allowances  to  witnesses  in  the 
"  Directions  to  the  Masters"  of  Hilary  Term,  1853, 
the  sum  allowed  to  such  persons  as  labourers  or 
journeymen  is  5s.,  and  the  allowance  for  a  surveyor  is 
one  guinea. 

The  plaintiff  took  out  a  summons  for  a  writ  of 
attachment  against  the  judgment  debtor  for  having 
refused  to  answer  the  questions  put  to  him  before  the 
master.  The  summons  was  served  upon  the  debtor, 
but  he  was  not  served  with  a  copy  of  the  affidavits 
on  which  the  application  was  founded. 

By  ord.  52,  r.  4,  "  Every  notice  of  motion  .  .  . 
for  attachment    .     .     .     Bhall  state  in  general  terms 


(a.)  Reported  by  F.  G.  Rucker,  Esq.,  Barrister-at- 
Law. 
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the  ground  of  the  application,  and  where  any  such 
motion  is  founded  on  evidence  by  affidavit  a  copy  of 
any  affidavit  intended  to  be  used  shall  be  served  with 
the  notice  of  motion." 

On  the  hearing  of  the  summons  before  Wright,  J., 
the  debtor  took  the  objection  that  he  had  not  been 
served  with  the  affidavits.  The  learned  judge  granted 
an  adjournment  to  enable  the  debtor  to  read  and 
answer  the  affidavits.  At  the  adjourned  hearing  the 
debtor  stated  that  he  oould  not  answer  them.  Wright, 
J.,  thereupon  made  an  order  for  a  writ  of  attachment. 

The  judgment  debtor  appealed. 

Otorge  Wallace,  for  the  appellant. — A  debtor  sum- 
moned  for  examination  under  ord.  42,  r.  32,  is  entitled 
to  his  expenses  under  ord.  37,  r.  9,  according  to 
the  prescribed  scale ;  and  if  the  proper  amount  is  not 
offered  to  him  he  cannot  be  attached  for  non-com- 
pliance: Protector  Endowment  Co.  v.  Whitlam,  36  L.  T. 
467,  25  W.  B.  Dig.  185  ;  see  also  In  re  Working  Men's 
Mutual  Society,  30  W.  B.  938,  21  Cb.  D.  831.  Secondly, 
failure  to  serve  a  copy  of  the  affidavits  is  a  fatal 
objection  to  an  application  for  attachment:  Taylor 
v.  Roe,  68  L.  T.  213,  41  W.  B.  Dig.  171.  Wright,'  J., 
held  that  ord.  52,  r.  4,  only  applied  to  motions  in 
court,  and  not  to  applications  at  chambers.  8uch  a 
distinction  cannot  be  maintained,  especially  where  the 
liberty  of  the  subject  is  concerned. 

Crawford,  for  the  respondent. 

Lord  Eshbb,  M.B.  —  In  this  case  a  judgment 
debtor  for  £78  was  summoned,  under  ord.  42,  r.  32, 
to  appear  and  be  examined  for  the  purpose  of  giving 
information  to  his  creditor.  When  he  attended  before 
the  master  at  chambers  he  demanded  payment  of 
conduct  money,  and  insisted  that,  being  a  surveyor, 
he  was  entitled  to  the  sum  of  a  guinea.  On  the 
other  side  it  was  said  that  he  was  only  entitled  to  a 
reasonable  sum.  The  master  adopted  this  view,  and 
held  that  a  reasonable  sum  would  be  his  cost  of 
coming  to  the  court  and  going  home  again.  He 
accordingly  allowed  him  the  sum  of  Is.  4d.,  that 
being  the  amount  of  his  fare  by  railway  and  omnibus. 

The  first  point  taken  on  this  appeal  is  that  the 
amount  to  -which  the  judgment  debtor  was  entitled 
does  not  depend  on  what  was  reasonable,  but  is 
expressly  provided  for  by  ord.  37,  r.  9.  I  am  of 
opinion  that  that  contention  is  wrong.  Ord  37,  r.  9, 
applies  to  witnesses  only,  and  not  to  a  debtor  sum- 
moned under  ord.  42,  r.  32.  The  question  of  amount, 
therefore,  depends  on  what  is  reasonable,  and  that 
was  a  question  to  be  dealt  with  by  the  master. 

Then  it  is  said  that  he  was  entitled  to  have  the  affi- 
davits served  upon  him  with  the  notice  of  motion. 
But  for  what  purpose  ?  In  order  that  he  might  be 
able  to  answer  them.  He  took  the  objection  1>ef ore 
Wright,  J.,  that  he  had  not  been  served  with  them, 
and  the  learned  judge  granted  an  adjournment  in 
order  that  he  might  read  them  and  answer  them.  It 
is  clear  that  no  injury  was  done  to  him.  Assuming 
that  ord.  52,  r.  4,  applied,  and  that  he  was  under  that 
rule  entitled  to  have  the  affidavits  served  upon  him, 
he  had  what  was  equivalent  thereto,  and  cannot  now 
say  that  on  that  ground  he  ought  not  to  be  attached. 

The  appeal  must  therefore  be  dismissed,  but  the 
writ  of  attachment  will  be  kept  back  for  three  days 
in  order  to  give  the  appellant  another  opportunity  of 
being  examined. 

Rigby,  L.J.,  concurred. 
Appeal  dismissed. 

Solicitor  for  the  appellant,  H.  8.  Bridge. 
Solicitors  for  the  respondent,  Church,  Bendell,  Todd, 
*Co. 


(Lindley  and  D^vey^L.JJ.)  J  June  6'  1894, 

BUDGETT  V.  BUDGETT.   (a.) 

Practice—  Time  for  appealing — Special  leave — E.  8.  C, 
1883,  ord.  58,  r.  15— R.  S.  C.%  1893,  r.  27. 

Ord.  58,  r.  15,  of  November,  1893,  which  limits  the 
time  for  appealing  to  three  months,  does  not  Apply  to  a 
judgment  passed  and  entered  before  the  rule  came  into 
operation. 

On  May  23,  1893,  Eekewich,  J.,  delivered  judg- 
ment in  this  action.  The  jadgment  was  passed  and 
entered  on  August  24, 1893.  On  June  2,  1894,  E.  E. 
Meakin,  one  of  the  defendants  in  the  action,  gave 
notice  of  application  to  the  Court  of  Appeal  for 
special  leave  to  appeal  from  the  said  judgment, 
thinking  that  he  might  be  too  late  to  appeal  without 
leave.        * 

B.  S.  C,  1883,  ord.  58,  r.  15,  provides  that  "no 
appeal  to  the  Court  of  Appeal  from  any  interlocutory 
order,  or  from  any  order,  whether  final  or  interlocu- 
tory, in  any  matter  not  being  an  action,  shall,  except 
by  special  leave  of  the  Court  of  Appeal,  be  brought 
after  the  expiration  of  twenty-one  days,  and  no 
other  appeal  shall,  except  by  such  leave,  be  brought 
after  the  expiration  of  one  year." 

The  B.  8.  C.  of  November,  1893,  which  came  into 
operation  on  January  1,  1894,  by  rule  27  substitute 
"  fourteen"  for  "twenty-one"  days  and  "three 
months"  for  "one  year." 

The  defendant  E.  E.  Meakin,  in  person,  submitted 
that  under  the  circumstances  of  the  case  leave  should 
be  given. 

Ingle  Joyce,  for  the  plaintiff. — As  soon  as  the  rules 
of  November,  1893,  came  into  operation  they  applied 
to  judgments  before  that  date  as  well  as  after  it. 
As  more  than  three  months  have  elapsed,  the  defend- 
ant must  apply  for  special  leave,  but  he  is  not 
entitled,  under  the  circumstances,  to  obtain  it. 

Bunting  and  Chaster,  for  other  parties. 

Lindley,  L.J.— I  do  not  think  that  this  question 
has  been  decided  in  this  court  or  in  the  other  branch 
of  the  Court  of  Appeal.  We  both  agree  that,  as  to 
this  judgment,  the  new  rule  does  not  apply  to  it, 
and  that  therefore  .no  leave  to  appeal  is  necessary.  The 
applicant  has  a  right  to  appeal  at  any  time  before 
August  24,  1894.  His  present  application  must  there- 
fore be  refused  as  unnecessary. 

Davby,  L.J.,  ooncurred. 

Solicitors,  Ingle,  Cooper,  <fc  Holmes ;  Foss  <k  Ledsam. 


ffitgf)  OTourt  of  fturttce. 
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North 


.  Div.  ) 
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Aug.  11,  1894. 


In  re  Ktdd. 
Bloomer  v.  Withall.  (6.) 


A  administration— Exoneration — Charge— Locke    King's 
Acts  (17  &  18  Vict  c.  118-30  <fc  31  Viet.  c.  69). 
A   contract  to  buy  improved  ground-rents  from  her 
lessee  by  a  reversioner  was  carried  out  after  her  death. 

(a.)  Beported  by  C.  F.  Dunoak,  Esq.,  Barrister- 
at-Law. 

(6.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
^  ,  at-Law. 
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High  Coubt. 


Ik  be  Kidd. 


High  Coubt. 


Held,  that  the  purchase-money  was  a  charge,  within 
Locke  King* s  Acts,  on  the  improved  ground-rents  so  pur- 
chased. 

By  an  agreement  dated  the  16th  of  April,  1883, 
and  made  between  Mrs.  B.  G.  P.  Kidd  of  the  one 
part  and  William  Hodson  of  the  other  part,  certain 
land  was  leased  to  Hodson  for  ninety-nine  years  at 
the  rent  of  £180,  which  was  to  be  secured  upon  the 
ground-rents  of  houses  which  Hodson  agreed  to  build 
thereon,  and  the  document  proceeded : — 

"  Provided  always  that  u  and  when  the  lessee  has 
taken  leases  of  a  sufficient  number  of  houses  to 
secure  by  the  ground-rents  thereby  reserved  the 
said  total  ultimate  annual  rent  of  £180,  then  the 
lessor  will  either  convey  to  the  lessee  in  fee  simple 
in  consideration  of  the  due  performance  of  this 
agreement  and  of  £50  to  be  paid  to  the  lessor,  all 
such  parts  of  the  said  land  as  shall  not  have  been 
included  in  any  lease,  or,  at  the  option  of  the  lessor, 
the  lessee  shall  sell  to  the  lessor  the  ground-rents  to 
be  created  out  of  the  lands  not  then  already  leased 
when  the  same  shall  have  been  created  at  the  price  of 
twenty-two  years'  purchase  of  the  amount  of  such 
ground- rente     .      .  not   being    in    any    case 

more  than  one-sixth  of  the  actual  rack  rent." 

In  July,  1888,  after  Hodson  had  built  and  taken 
leases  of  nooses  sufficient  to  secure  ground- rents  to 
the  mount  of  £180,  Mrs.  Kidd  elected  to  buy  thea 
ground-rents  of  seven  houses  built  on  land  which  re- 
mained unleased.  The  prioe  was  fixed  at  £1,298, 
the  ground-rente  being  reckoned  as  £59. 

Mrs.  Kidd  died  on  the  7th  of  December,  1890, 
having  made  a  will  by  which  she  specifically  devised 
her  real  estate,  but  intestate  as  to  residuary  estate. 

On  the  23rd  of  January,  1892,  an  order  for  the  ad- 
ministration of  her  estate  was  made.  The  chief 
clerk's  certificate  was  made  on  the  20th  of  July,  1894, 
and  the  action  now  came  on  for  further  consideration. 
The  main  question  was  whether  the  £1,298,  which 
remained  unpaid  at  Mrs.  Kidd's  death,  was  a  charge 
on  the  land  subject  to  the  agreement,  or  was  payable 
out  of  the  personal  estate. 

T.  Oent  and  J.  M.  Lightwood,  for  the  next  of  kin. 
— A  lien  on  the  land  for  unpaid  purchase-money 
would  constitute  a  charge  under  Locke  King's  Acts. 

Cozcns-Hardy,  Q.O.,  and  S.  Leehe,  for  the  specific 
devisee  of  the  land.— The  deceased  had  two  interests 
in  the  land — (a;  the  right  to  the  reversion  at  the  expi- 
ration of  the  term,  and  (b)  the  right  to  receive  the 
rent  during  the  lease.  It  was  the  latter  right  that 
she  purchased,  and  the  purchase-money  is  not  a 
oharge  under  Locke  King's  Acts. 

Noeth,  j. — Although  Locke  King's  Act  did 
require  a  great  deal  of  correction  of  what  admit- 
tedly were  considerable  blunders,  I  cannot  say  that 
one  can  blame  the  draftsman  because  he  did  not 
express  it  in  terms  that  exactly  meet  the  present  case; 
but  I  think  that  this  case  is  within  the  spirit  and 
meaning  of  the  Act  at  any  rate.  It  is  shortly  this : 
A  lessor  agrees  to  let  land  on  building  leases.  There 
are  several  leases  made,  the  result  of  which  is  that 
the  rents  reserved  cover  the  total  amount  of  the 
ground-rent  that  is  to  be  reserved  upon  the  whole, 
and  some  land  is  left  with  respect  to  which,  under  the 
agreement  as  it  stands,  the  lessee  is  not  bound  to  pay 
any  rent.  In  the  present  case  there  is  this  curious  pro- 
vision made  that  requires  a  good  deal  of  understanding. 
As  regards  the  surplus  land,  as  I  will  call  it,  the 
lessee  is  entitled  to  have  that  conveyed  to  him  with- 
out paying  any  rent  for  it,  but  inasmuch  as  he  is 
getting  an  interest  in  fee  instead  of  a  leasehold 
Interest  there  is  a  stipulation  that  he  should  pay  £50. 
Then,  on  the  other  hand,  there  is  another  alternative 


very  dimly  shadowed  forth  in  the  agreement,  although 
I  think  one  can  get  by  degrees  to  understand  what  is 
meant.  There  is  no  rent  to  be  reserved  upon  that 
under  the  original  agreement,  and,  therefore,  the 
lessee  would  be  entitled  to  have  it  without  rent  unless 
the  lessor  exercises  an  option  given  to  her  of  saying, 
"  I  will  charge  a  rent  upon  that  also,  but  I  must  take 
that  rent  off  your  hands  by  paying  an  agreed  prioe 
for  it."  I  do  not  see  how  it  could  be  worked  out  at 
all  under  the  original  agreement,  for  there  is  nothing 
whatever  to  Bhow  who  is  to  fix  the  rent  or  how  it 
would  be  assured,  but  in  the  lifetime  of  the  lessor 
that  rent  appears  to  have  been  agreed  upon.  There 
is  quite  enough  memorandum  in  writing  to  get  over 
any  difficulty  about  the  statute.  The  arrangement 
made  was  that  in  respect  of  this  surplus  land  it  was 
to  be  made  the  subject  of  several  leases  in  respect  of 
whioh  different  rents  were  agreed  upon,  amouuting  in 
the  whole  to  £59.  To  get  at  the  real  relation  between 
the  lessor  and  the  lessee  as  to  this  land,,  the  first  thing 
is  to  arrive  at  the  rent,  then  at  the  divisions  into 
lots,  and  then  at  the  rent  to  be  paid  in  respect 
of  each;  and  finally,  to  work  out  their  relations, 
you  have  to  apply  to  that  state  of  things  the 
bargain  contained  in  the  building  agreement  as 
regards  the  surplus  land ;  and  then  you  find  that 
the  reversioner,  the  lessor,  is  to  have  those  leases 
reserved  in  her  favour  created  in  consideration  of  her 
paying  the  agreed  price  ascertained  by  the  amount 
of  rack  rent.  That  is  substantially  the  agreement 
entered  into  between  the  parties ;  and,  in  my  opinion, 
the  result  is  this :  that  the  lessor  has  two  interests  in 
the  land.  I  do  not  at  all  dissent  from  Mr.  Hardy's 
way  of  putting  it,  it  is  one  interest  altogether,  but  it 
may  be  divided  into  two.  It  consists  of  this,  the 
right  in  reversion  to  the  land  pending  the  lease,  the 
only  beneficial  result  being  the  receipt  of  the  rent, 
and  the  right  of  the  reversioner  to  go  into  possession 
when  the  lease  has  expired.  In  respect  of  the  right 
to  receive  £59  during  the  currency  of  the  lease  there 
is  an  express  bargain  that  a  given  prioe  is  to  be  paid 
for  it.  As  regards  the  right  to  take  possession  upon 
the  determination  of  the  lease,  that  is  settled  by  the 
original  agreement,  and  nothing  is  to  be  paid  in 
respect  of  that. 

But  the  right  to  receive  the  rent  during  the 
currency  of  the  lease  is  a  stipulation  for  an  interest 
in  land.  It  would  not  otherwise  have  been  got  but 
for  that  bargain  and  it  will  not  be  got  under  that 
excepting  under  the  terms  fixed  contemporaneously, 
of  the  prioe  being  paid  by  the  lessor  to  the  lessee  to 
entitle  the  lessor  to  have  that  interest  conferred  upon 
her.  Under  those  words  it  seems  to  me  that  when 
the  notice  had  been  given  when  the  division  into 
separate  lots  had  been  agreed  upon  and  the  rents  had 
been  fixed,  then  the  bargain  between  the  parties  wis 
oomplete,  and  all  that  remained  was  to  work  it  out 
When  the  bargain  was  oomplete,  but  not  yet  worked 
out,  I  think  the  lessee  was  in  a  position  to  say,  "I  am 
entitled  in  respect  of  allowing  this  lady  to  be  the 
reversioner  of  the  land  at  £8  a  year  from  the  first.  I 
am  entitled  to  be  paid  the  purchase- money  for  it" 
It  seems  to  me  he  would  be  entitled  to  say  he  would 
not  be  party  to  an  arrangement  under  which  that 
rent  was  reserved  to  her  unless  he  got  his  money 
paid.  That  is  a  lien  for  unpaid  purchase-money 
whioh,  under  the  second  of  the  three  Acts  called 
Locke  King's  Act,  is  a  burthen  upon  the  land.  And 
I  must  say  it  would  be  very  hard  if  it  was  not,  but 
I  am  not  dealing  with  the  hardship.  I  must  consider 
what  the  law  is ;  but  it  would  have  been  very  hard 
if  the  devisees  of  the  land  were  to  have,  not  a  J 
reversion  only,  but  an  immediate  rent  of  £59  a  year 
during  the  oontinuanoe  of  the  leases,  and  the  price  to 
be  paid  for  that  rent  to  them  was  to  come  oat  of  the 
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High  Coubt. 

In  be  Mabtihdale. 

High  Coubt. 

personal  estate.  It  is  quite  dear  that  that  is  within 
the  scope  of  the  oases  which  Locke  King's  Acts  were 
intended  to  deal  with.  Whether  it  actually  has  hit 
them  or  not  may  be  another  question,  but  I  think  that 
it  is  within  the  Act. 

Solicitors,  J.  «7.  Chapman ;  Ellis  A  Sawyer;  W.  H. 
WiihaU  <*  Co. 


Chan.  Div.  I  June  15,  22,  23; 

North,  J.   f  Aug.  9, 1894. 

In  re  Mahtdtdale.  (a.) 

Contempt  of  court — Hearing  in  camera — Publication  of 
proceedings. 

Hie  a  contempt  of  court  to  give  the  public  information 
of  what  the  judge  has  decided  ought  not  to  be  disclosed  by 
determining  to  hear  the  case  in  private ;  and  the  con- 
tempt is  the  same  whether  the  report  is  accurate  or  not. 

Six  motions  were  made  to  commit  the  printer  and 
publisher  of  the  Star,  Morning,  Pall  Mall  Gazette, 
People,  Mr.  Penis,  and  Mr.  Hueffer  for  contempt  of 
court. 

On  the  6th  of  June  an  application  with  respect  to 
an  infant  ward  of  court  was  heard  by  North,  J.,  in 
priTate. 

The  Star  of  the  same  day  published  the  following 
paragraph  :— 

"A  Poet's  Love  Affaib. —  A  Chancery  Court 
Chapter  of  the  Queen  who  Flew.  —  In  Chancery 
Court  No.  2  to-day  a  rarely  romantic  story  was 
unrolled  before  Mr.  Justice  North,  who  sat  in  private 
to  hear  the  action  innocently  set  down  as  In  re 
Martindale.  The  action  was  one  to  forbid  a  Miss 
Martindale,  said  to  be  a  ward  in  Chancery,  from 
perpetrating  matrimony,  the  danger  arising  in  con- 
nection with  the  attentions  of  a  young  poet  and 
novelist  who  has  already  achieved  a  certain  amount 
of  distinction.  .  .  .  The  proceedings  to-day 
might  have  been  comparatively  tame  but  for  the  fact 
that  it  turned  out  that  there  was  no  longer  any  Miss 
Martindale  to  protect.  That  lady  became  Mrs. 
Hueffer  three  weeks  ago.  The  case  stands  adjourned 
for  the  present." 

On  the  7th  of  June  the  Morning  published  the 
following  account  of  the  matter: — 

"A  Youwo  Novelist's  Romance. — A  romance 
which  has  excited  much  interest  in  certain  literary 
and  artistic  circles  in  London  became  more  widely 
known  yesterday  as  .forming  the  subject  of  an  action 
in  Chancery  Court  No.  2,  before  Mr.  Justice  North. 
The  cause  was  In  re  Martindale,  and  the  action  taken 
to  prevent  the  marriage  of  a  Miss  Martindale,  a 
minor  and  a  ward  in  Chancery.  When  the  case  came 
on  it  was  found  out  that  there  was  no  longer  a  Miss 
Martindale  to  be  protected,  and  an  adjournment  had 
to  be  made.  In  fact  the  lady  had  three  weeks  before 
been  married  to  the  lover  whom  it  sought  to  bar — 
Mr.  Ford  Madox  Hueffer." 

The  Pall  Mall  Gazette  of  the  7th  of  June  and  the 
People  of  the  8th  of  June  reproduced  the  paragraph 
in  the  Morning. 

It  appeared  from  the  evidence  that  the  paragraph 
in  the  Star  had  been  contributed  by  Mr.  Perris,  upon 
information  given  to  him  by  Mr.  Hueffer. 

Swinfen  Eady,  Q.C.,  and  George  Henderson,  for 
the  next  friend,  in  support  of  the  motions  to 
commit. 

8.  Hall,  Q.C.,  and  G.  Lawrence,  for  the  Morning. — 


(a.)  Reported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


There  was  nothing  to  show  that  the  i 
heard  in  camera.  The  article  was  obtained  from  a 
correspondent  in  the  usual  way,  and  inserted  without 
any  knowledge  that  the  proceedings  did  not  take 
place  in  open  court. 

S.  Hall,  Q.C.,  and  Vernon  Smith,  for  the  Pall  Mall 
Gazette,  and 

Butcher,  for  the  People,  adopted  the  same  line  of 
argument. 

Boome,  V.  de  S.  Fowke,  and  Bradford,  for  the  Star, 
Mr.  Perris,  and  Mr.  Hueffer. — The  paragraph  did 
not  interfere  with  the  course  of  justice.  There  was 
no  publication  of  any  matter  which  ought  to  be 
concealed,  and  an  accurate  account  of  what  took  place 
in  a  court  of  justice  cannot  be  a  contempt  of  court. 
Certainly  no  contempt  was  intended,  and  if  one  has 
been  inadvertently  committed  we  apologize. 

Aug.  9.— North,  J.,  said  that  he  had  to  deal  with 
six  motions  for  committal  for  contempt  of  court.  A 
very  short  statement  of  the  facts  would  suffice.  The 
parents  of  a  young  lady  having  thought  fit  to  forbid 
communications  between  her  and  Hueffer,  she  left  her 
home  suddenly.  Having  reasons  for  believing  that 
Hueffer  was  privy  to  this,  the  father's  solicitors 
informed  Hueffer  by  letter  on  the  following  day  that 
the  young  lady  had  been  made  a  ward  of  court,  and 
on  the  same  day  he  acknowledged  in  writing  the 
receipt  of  that  letter.  The  statement  that  she  had 
been  made  a  ward  was  not  accurate;  though  pro- 
ceedings had  then  been  commenced  for  the  purpose, 
she  did  not  actually  become  a  ward  until  the  11th  of 
April. 

The  matter  was  not  brought  to  his  lordship's 
notice  until  the  1st  of  June,  when  he  made  an 
order  restraining  all  communication  between  the 
young  lady  and  Hueffer,  and  requiring  Hueffer  to 
attend  personally  in  court  on  the  6th  of  June.  He 
did  so.  To  avoid  the  inconvenience  of  clearing  the 
court  and  turning  the  audience  into  the  adjoining 
passage,  his  lordship  took  the  parties  into  his  private 
room ;  but  that  was  precisely  the  same  thing  as  hear- 
ing them  in  court  after  the  public  had  left.  On  that 
occasion  an  affidavit  by  Hueffer  was  produced,  in 
which  he  stated  that  he  did  not  know,  and  had  no 
reason  to  believe,  that  the  young  lady  was  a  ward  of 
court,  the  falsity  of  whioh  statement  was  proved  by 
his  letter  already  mentioned.  His  solicitor  also  said 
that  the  parties  had  been  married  two  or  three  weeks 
before;  and  his  lordship  stated  that  if  proper 
evidenoe  of  the  marriage  were  produced,  the  operation 
of  his  order  would  be  stayed.  The  certificate,  when 
produced,  showed  that  the  lady  had  been  represented 
as  over  twenty-one  years  of  age,  but  being  satisfied 
that  the  false  statements  did  not  affect  the  validity 
of  the  marriage,  although  Hueffer  had  laid  himself 
open  to  criminal  proceedings,  his  lordship  stayed  the 
operation  of  the  order. 

In  the  meantime,  on  the  evening  on  the  6th  of  June, 
the  advertisement  whioh  is  the  subject  of  the  motions 
against  Hueffer,  Perris,  and  the  Star  was  published  in 
the  Star.  The  material  parts  of  the  paragraph  might 
be  condensed  into  this,  that  on  the  day  in  question  a 
rarely  romantic  story  was  unrolled  before  a  judge  in 
chancery,  sitting  in  private,  with  reference  to  a  female 
ward ;  which  proceedings  might  have  been  compara- 
tively tame  but  for  the  fact  that  it  turned  out  that 
the  lady  had  been  married  to  the  respondent  three 
weeks  before.  It  had  been  contended  that  the  pub- 
lication did  not  interfere  with  or  tend  to  obstruct  the 
course  of  iustioe.  In  that  he  agreed,  but  that  did 
not  conclude  the  question  whether  there  was  a  con- 
tempt or  not.  Articles  had  often  been  held  to  be  a 
contempt  of  court  on  the  ground  above-mentioned, 
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High  Court. 


In  ke  Mabtindale.— Debney  v.  Eckett. 


High  Coubt. 


because  published  while  litigation  was  pending,  which 
would  not  have  been  such  if  only  published  after  the 
litigation  was  closed.  But  there  might  be  publica- 
tions amounting  to  contempt  of  court,  although  not 
interfering  with  the  course  of  justice,  when  all  pro- 
ceedings were  at  an  end,  e.g.,  matters  occurring  with 
respect  to  a  ward  which  could  not  be  published 
without  contempt  while  the  ward  was  an  infant, 
could  not  be  published  with  impunity  so  soon  as  the 
ward  had  attained  twenty-one  years. 

It  had  also  been  contended  that  the  proceedings  in 
a  court  of  justice  ought  to  be  public,  and  that  there 
could  not  be  any  contempt  in  publishing  what  took 
place  in  court,  but  in  that  he  did  not  agree.  The 
general  rule  was  an  excellent  one,  that  legal  pro- 
ceedings should  be  in  public,  and  if  it  were  departed 
from,  the  great  weight  which  legal  decisions  carried 
with  them  would  be  deservedly  diminished.  But 
certain  exceptions  were  proper  and  necessary.    One 

ground  of  exception  was  that  a  public  hearing  would 
ave  the  effect  of  disclosing  what  it  was  the  whole 
object  of  the  action  to  keep  concealed,  as  in  Andrew 
v.  Baeburn,  22  W.  R.  564,  L.  R.  9  Ch.  App.  522,  and 
MeUor  v.  Thompson,  31  Ch.  D.  55,  34  W.  R.  Dig. 
140,  or  of  making  known  to  the  world  a  secret 
process,  as  in  the  Aniline  cases,  31  W.  R.  913, 
24  Ch.  D.  156.  The  hearing  in  private  wholly 
or  in  part  of  cases  in  which  public  decency  and 
morality  require  it  to  be  done  are  also  familiar, 
not  only  in  the  divorce  courts,  but  also  in  the  ordinary 
criminal  and  civil  courts — e.g.,  Malan  v.  Young,  6 
Times  L.  R.  38 — so  also  cases  relating  to  lunatics  were 
constantly  heard  in  private,  as  were  cases  as  to  wards, 
Ogle  v.  Brandling,  2  Russ.  &  M.  688,  in  order  that 
the  lunatic  or  ward  might  not  be  prejudiced  ;  and  he 
could  not  conceive  a  clearer  contempt  of  court  than 
that  a  party  concerned  or  any  person  should  proceed 
forthwith  to  make  known  to  the  world  the  very  matter 
which  the  court  had  deliberately,  in  the  exercise  of 
its  discretion,  decided  ought  not  to  be  published.  It 
was  said  Lawrence  v.  Ambery,  91  L.  T.  230,  was  a 
decision  to  the  contrary.  In  that  case  proceedings 
for  a  divorce  on  the  grounds  of  nullity  had  been 
heard  in  camera,  and  a  newspaper  published  the 
result  only  that  a  decree  had  been  pronounced  It  was 
decided  that  such  publication  was  not  a  contempt. 
In  the  present  case  he  did  not  believe  that  any 
contempt  was  intended,  though  this  was  no  excuse  for 
contempt  actually  committed.  The  paragraph  in  the 
Star  was  inserted  without  premeditation,  having 
been  concocted  and  handed  in  by  Hueffer  and  his 
friend  Perris  merely  as  an  advertisement  of  the 
former.  Its  vulgarity  and  bad  taste  were  enhanced 
by  the  references  to  the  Court  of  Chanoery  and  the 
sitting  being  in  private,  references  obviously  made, 
without  any  regard  to  the  credit  of  the  lady,  for  the 
purpose  of  attracting  the  attention  of  readers  to  a 
puff  which,  if  not  thus  embellished,  would  have  been 
passed  by  unnoticed.  The  paragraph  was  intended  to 
appear  to  be  and  would  be  understood  as  a  concise  state- 
ment of  what  took  place  in  his  private  room,  and  the 
disclosure  was  held  out  as  an  inducement  to  the 
public  to  read  the  whole  paragraph.  It  was  said 
that  as  the  statement  that  the  marriage  had  taken 
place  was  quite  true,  it  could  not  be  a  contempt 
to  state  that;  but  if  the  question  of  contempt 
depended  upon  the  truth  or  untruth  of  the  matter 
published,  the  result  would  be  that  there  would  be 
no  contempt  in  an  accurate  disclosure  of  what  passed 
in  camera,  although  there  would  be  if  the  aocount  was 
a  fictitious  one,  which  was  absurd.  If  the  element  of 
untruth  were  necessary,  it  might  be  found  in  the  state- 
ment that  a  rarely  romantic  story  was  involved.  The 
story  was  a  sad  and  very  common-place  one,  and  on 
the  day  referred  to  was  not  opened  or  gone  into  at 


all.  There  was  no  contempt  in  announcing  the  fact 
that  the  ward  had  become  the  wife  of  Hueffer,  the  i 
contempt  was  in  purporting  to  give  the  public  infor- 
mation, though  meagre,  of  what  the  judge  had  de- 
cided ought  not  to  be  disclosed  by  determining  to 
hear  the  case  in  private,  and  excluding  the  public. 
He  did  not  regard  the  contempt  as  a  serious  one,  but 
it  was  not  mitigated  by  the  line  of  defence  which 
counsel  adopted,  the  boldness  of  which  could  not  be 
appreciated  by  any  one  who  did  not  hear  it.  At 
the  same  time,  a  proper  apology  had  been  expressed  if 
the  court  should  be  of  opinion  that  a  contempt  had 
been  committed. 

Looking  at  all  the  circumstances,  he  thought 
that  justice  would  be  met  by  ordering  the  printer 
of  the  Star  to  pay  the  costs  of  the  motion  4o 
commit  him.  Hueffer,  who  went  from  court  to  his 
journalist  friend  and  instigated  him  to  write  the 
paragraph  in  question  and  procure  its  insertion,  was 
equally  responsible  for  the  publication,  and  he  also 
must  pay  the  costs  of  the  motion  against  him. 

With  regard  to  the  other  motions,  his  lordship  was 
much  surprised  that  they  had  been  made  at  all.  He 
considered  them  vexatious,  and  an  abuse  of  the  process 
of  the  court.  Motions  to  commit  where  there  was  no 
real  ground  for  committing  were  mere  waste  of  time, 
and  ought  to  be  discouraged :  see  Plating  Co.  v. 
Farquharson,  29  W.  R.  510,  17  Ch.  D.  49 ;  Hunt  v. 
Clarke,  37  W.  R.  724.  As  regards  Perris,  the 
part  he  took  might  have  rendered  him  liable  to 
committal  if  the  contempt  had  been  a  flagrant 
one.  But  if  action  was  necessary,  the  proceeding 
against  the  Star  and  Hueffer  would  have  answered 
every  purpose,  and  it  was  uot  only  unnecessary 
but  vexatious  to  proceed  against  Perris  the  writer. 
He  dismissed  the  motion  against  Perris  with  costs. 
The  other  three  motions  were  against  the  publishers 
of  the  Morning,  Fall  Mall  Gazette,  and  the  People. 
The  article  of  the  Morning  of  the  7th  of  June  does 
not  show,  and  the  publisher  swore  that  he  did  not 
know,  that  the  proceedings  were  not  in  open  court. 
The  article  in  the  Pall  Mall  Gazette  of  the  same  day 
stated  on  its  face  that  it  was ;  and  that  in  the  People 
of  the  10th  of  June  was  also  simply  copied  from  the 
Morning.  He  dismissed  these  motions  with  costs. 
He  had  hesitated  somewhat  about  the  costs,  because 
of  the  line  of  defence  adopted  by  the  respondents, 
but  he  thought  costs  should  follow  the  result.  He 
might  add,  however,  that  if  they  had  really  done 
what  their  counsel  asserted  their  right  to  do  with 
impunity,  he  should  have  committed  every  one  of 
them. 

Solicitors  for-the  applicant,  Wilson  <fe  Son. 

Solicitors  for  the  Pall  Mall  Gazette,  Sutton,  Omr 
manney,  &  Co. 

Solicitors  for  the  Morning,  Lewis  <fc  Lewis. 

Solicitors  for  the  Star,  Harrison  <fc  Davies. 

Solicitors  for  the  People,  Rollit  &  Sons. 

Solicitors  for  Hueffer,  Shaen,  Boscoe,  A  Co. 
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Debney  v.  Eckett.  (a.) 


Will — Bequest  of  residue  of  leasehold  property  to  trustees 
upon  certain  trusts — Repairs — Income — Corpus. 

A  testator  gave  all  the  residue  of  his  leasehold  and 

(u.)   Reported   by  F.  Arthtjb  Mobton,   Esq., 
Barrister-  at- Law. 
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High  Coubt. 


Debney  v.  Eckett.— In  rb  Owen  (Deceased). 


High  Coubt. 


ether  property  to  trustees  upon  trust  to  receive  the  rente 
aid  profits  thereof,  and,  in  the  first  place,  to  pay  there- 
out all  the  costs,  charges,  and  expenses  of  the  trust,  and 
out  of  the  balance  thereafter  remaining  to  pay  certain 
legacies  and  annuities,  which  latter  were  to  abate  pro 
rata  in  case  of  the  said  balance  being  insufficient  to  pay 
aU  in  full. 

The  trustees,  after  notice  from  the  lessors,  repaired 
fart  of  the  said  leasehold  estate  at  an  expense  greater 
than  the  value  of  the  remainder  of  the  term  of  the  lease. 

Held,  that  the  cost  of  these  repairs  Ufas  payable  out  of 
income,  and  not  out  of  corpus. 

Adjourned  Summons. 

The  testator,  Thomas  Debney,  by  his  will,  dated  the 
oth  of  January,  1841,  bequeathed  (inter  of ia)  all  the 
residue  of  his  leasehold  nouses  and  property,  what- 
soever and  wheresoever,  to  his  trustees  upon  trust 
to  receive  the  rents  and  profits  thereof,  and  to  pay 
thereout  certain  legacies  and  annuities,  and  he  directed 
his  trustees,  before  making  any  payments  on  account 
of  the  said  annuities,  to  discharge  and  pay  out  of  the 
said  rents  and  profits  "all  the  costs,  charges,  and 
expenses  incurred  by  my  said  trustees  in  the  per- 
formance of  the  trusts  of  this  my  will,"  and  in  case 
there  should  not  remain,  after  such  payments  as  last 
mentioned,  a  sufficient  balance  to  pay  all  the  annuities 
in  full,  be  further  directed  that  the  said  annuities 
should  abate  proportionately  and  be  paid  pro  rata, 
sod  after  the  death  of  all  the  annuitants  he,  the 
testator,  gave  the  corpus  of  the  said  residue  over. 

The  testator  died  in  1841,  leaving  leasehold  pro- 
perty of  considerable  value,  and  in  1850  a  suit  was 
commenced  in  the  Court  of  Chancery  to  administer 
the  estate.  From  time  to  time  portions  of  the  lease- 
hold property  were  sold  by  order  of  the  court, 
and  the  proceeds  of  the  sale  paid  into  court. 

In  1892  the  lessors  of  the  S.  property,  part  of  the 
testator' 8  residuary  leasehold  estate,  and  as  yet  un- 
sold, gave  notice  to  the  trustees  to  put  the  said  property 
into  repair,  in  accordance  with  the  covenants  in  the 
lease  under  which  it  was  held.  The  trustees  com- 
plied with  the  notice,  and  in  so  doing  spent  a  large 
sum  of  money,  greater,  in  fact,  than  the  value 
of  the  residue  of  the  term  of  the  lease  then  un- 
expired. 

There  was  an  intestacy  as  to  the  gift  over,  and  the 
next  of  kin  were  consequently  entitled  in  remainder, 
the  testator  having  left  no  real  estate. 

This  was  a  summons  in  the  administration  suit 
aforesaid,  taken  out  by  the  plaintiff,  Margaret  Debney, 
on  behalf  of  herself  and  all  annuitants  under  the  will 
of  the  testator  other  than  the  trustees  thereof,  for  an 
order  (inter  alia)  that  the  oost  of  the  repairs  above 
mentioned  should  be  paid  out  of  the  fund  in  oourt, 
the  proceeds  of  the  sale  of  the  leasehold  estate  of  the 
testator. 

Grosvenor     Woods,    Q.O.,    and    Methcld,    for    the 

|  plaintiff    and     other   annuitants.  —  These   expenses 

i  should  come  out  of  corpus.     They  are  extraordinary 

!  expenses.       The    expression    "  costs,    charges,    and 

,  expenses,  Ac,"  refers  only  to  the  ordinary  periodical 

expenses  of  carrying  out  the  trust.    The  cost  of  these 

repairs  was  greater  than  the  value  of  the  residue  of 

the  lease,  and  hence  it  would  be  unfair  to  throw  so 

heavy  a  burden  upon  the  income :    In  re  Courtier, 

Cole  v.    Courtier,  35  W.  K.  85,  34  Ch.  D.  136  ;    In  re 

Bating,  Jeunev.  Baring,  41  W.  R.  87,  [1893]  1  Ch.  61. 

Arthur  Morton,  for  the  next  of  kin. — These  charges 
nut  be  borne  by  income.    They  are  ordinary  expenses 

'  "mg  under  the  covenants  to  repair  in  the  lease, 
ft  re  Courtier  and  In  re  Baring  are  to  be  distinguished 
a  the  present  case.  In  both  these  cases  the  gift 
i  the  leaseholds  was  to  the  trustees  upon  trust  for 


hie  respective  tenants  for  life  without  more.  Here 
the  gift  is  charged  with  the  payment  of  costs,  charges, 
and  expenses,  as  was  also  the  case  in  In  re  Baring  in 
respect  of  the  residue,  and  that  part  of  Kekewich,  J.'s 
judgment  dealing  with  the  residue  is  in  my  favour. 

Graham  Hastings,  Q.C.,  and  Fooks,  for  the  trustees. 

Stirling,  J. — I  think  these  expenses  are  payable 
out  of  income.  It  was  the  duty  of  the  trustees  to 
keep  the  property  in  good  repair  from  time  to  time, 
paying  for  such  repairs  out  of  rents  and  profits,  the 
annuities  abating  if  neoessary.  The  fact  that  the 
repairs  have  all  been  done  at  one  and  the  same  time 
does  not  affect  the  question  as  to  what  fund  ought 
to  bear  them.  If  the  property  had  been  in  a 
dilapidated  state  at  the  death  of  the  testator  that 
might  have  made  a  difference,  bearing  in  mind  the 
decision  in  In  re  Courtier,  but  there  is  nothing  to  show 
that  this  was  the  case. 

Under  these  circumstances  I  think  that  this  case 
falls  within  Kekewich,  J.'s  judgment  in  In  re  Baring 
(see  [1893]  1  Ch.,  p.  65)  that  the  expression  "  costs, 
charges,  and  expenses  of  the  trust"  includes  the 
oost  of  repairs  of  this  nature;  and  consequently  I 
shall  make  no  order  on  this  part  of  the  summons. 

Summons  dismissed. 

Solicitors,  Johnson  <fc  Masters  ;  Hughes  <fc  Sons. 


mSiS'l]  June  8,  9,  28,  1894. 

In  re  Owen  (Deceased),  (a.) 

Limitations,  Statute  of— Contingent  interest  in  land-* 
Charge  created  by  will — Remedy  of  person  entitled — 
Sale  or  mortgage,  not  foreclosure — "  Present  right  to 
receive  "  moneys  charged — Real  Property  Limitation 
Act,  1874  (37  &  38  Vict.  c.  74),  ss.  1,  2,  8. 

The  remedy  of  a  person  entitled  to  a  charge  created  by 
will  on  real  estate  is  sale  or  mortgage,  not  foreclosure. 

A  testator,  who  died  in  1854,  by  his  will,  made  in 
October,  1853,  gave  his  wife  absolutely  certain  personal 
estate  exonerated  from  his  debts,  which  he  charged  on  his 
real  estate.  He  devised  his  real  estate,  and  also  a  con" 
tingent  interest  in  real  estate  to  which  he  was  entitled,  to 
his  wife  for  life,  and  after  her  decease  he  charged  the 
same  with  the  payment  of  certain  sums  of  money  which 
he  bequeathed  to  his  children.  He  appointed  his  wife 
executrix,  but  there  was  no  residuary  bequest  of  personal 
estate.  She  died  in  February,  1880.  The  testator's 
contingent  interest  fell  into  possession  in  February,  1893, 
it  not  having  been  previously  realized. 

Held,  thai  the  "present  right  to  receive"  the  sums 
charged  on  the  testator's  real  estate  accrued  on  the  death 
of  the  testator's  widow  in  1880,  when  they  might  have 
been  raised  by  sale  or  mortgage,  but  not  by  foreclosure, 
and  that  therefore  the  right  to  recover  the  same  was 
barred  by  section  8  of  the  Real  Property  Limitation  Act, 
1874. 

Adjourned  summons. 

David  Owen,  who  died  in  1823,  devised  his  real 
estate  upon  certain  trusts  for  the  benefit  of  Mary 
Hannah  Fostlethwaite  during  her  life,  and  after  her 
death,  in  the  event  which  happened  of  her  not 
leaving  issue,  upon  trust  for  the  four  children  of  his 
brother  Edward  Owen  in  equal  shares  as  tenants  in 
common  in  fee  simple. 

Mary  Hannah  Postlethwaite  died  on  the  28th  of 
February,  1893,  and  thereupon  the  devise  in  favour 
of   the  children  of   Edward  Owen   took   effect  in 

(a.)  Reported  by  W.  Shallcboss  Goddabd,  Esq., 
Barrister-at-Law. 
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possession.  One  of  these  children  was  Edward 
Owen,  the  younger,  who  died  on  the  29th  of  March, 
1854,  having  made  his  will,  dated  the  31st  of  October, 
1853,  whereby  he  gave  to  his  wife,  Mary  Owen, 
absolutely  certain  personal  estate  exonerated  from 
payment  of  his  debts,  which  he  charged  on  his  real 
estate.  He  devised  all  his  real  estate,  and  also  his 
contingent  interest  under  the  will  of  David  Owen,  to 
his  wife,  Mary  Owen,  for  her  life,  and  after  her  decease 
he  charged  the  same  with  the  sum  of  £8,000,  which 
he  bequeathed  as  follows :—  £2,000  to  his  son  Edward 
Owen,  £2,000  to  his  daughter  Dorothy,  £2,000  to  his 
daughter  May,  and  £2,000  to  his  daughter  Eilinor. 
and,  subject  and  charged  as  aforesaid,  he  devised  all 
his  said  real  estate  and  contingent  interest  aforesaid 
unto  his  son  Edward  Owen,  his  heirs,  executors, 
administrators,  and  assigns.  After  directing  each 
legacy  so  given  to  his  daughters  to  be  settled,  he 
further  declared  that  in  case  his  real  estate  and  the 
contingent  reversionary  interest  aforesaid  should  not, 
if  sold,  and  after  payment  of  debts,  realize  the  sum 
of  £8,000,  each  such  legacy  to  his  daughters  should 
abate  so  that  his  son  should  have  an  amount  and 
share  equal  with  his  sisters  in  the  amount  that,  under 
the  circumstances,  might  be  realized  therefrom.  He 
appointed  his  widow  executrix,  but  his  will  contained 
no  disposition  of  his  residuary  personal  estate.  Mary 
Owen,  the  widow  of  Edward  Owen,  died  on  the  10th 
of  February,  1880,  in  the  lifetime  of  Mary  Hannah 
Postlethwaite. 

A  deed,  dated  the  22nd  of  November,  1880,  was 
executed  by,  amongst  others,  the  son  and  three 
daughters  of  the  testator  Edward  Owen,  from  which 
it  appeared  that  the  whole  of  the  real  estate  of 
which  the  testator  was  in  actual  possession  had  been 
sold  at  the  date  of  the  deed,  and  that  each  of  them 
had  received  out  of  the  proceeds  a  sum  of  £1,844  in 
part  discharge  of  the  legacy  of  £2,000,  "  leaving  " 
(in  the  words  of  the  recital)  "  each  of  them  still 
entitled  to  receive  a  sum  of  £156  each  from  the  un- 
realized estate  of  the  testator  as  the  balance  of  the 
said  legacy  of  £8,000." 

No  steps  were  taken  to  realize  the  testator's  in- 
terest under  the  will  of  David  Owen  during  the 
lifetime  of  Mary  Hannah  Postlethwaite ;  no  further 
payment  was  made  in  respect  of  the  sum  of  £8,000 
charged  by  the  testator's  will  on  his  real  estate. 
Part  of  the  real  estate  of  David  Owen  having  been 
sold,  and  the  proceeds  paid  into  court  under  the 
Lands  Clauses  Consolidation  Acts,  the  question  arose 
whether  the  claims  in  respect  of  the  £8,000  were  not 
barred  by  the  statutes  of  limitations. 

Graham  Hasting*,  Q.C,  and  Gaselee,  for  the  sum- 
mons.— The  present  right  to  receive  the  legacies 
accrued  on  the  death  of  Mrs.  Owen,  the  tenant  for 
life,  and  from  that  time  the  statute  began  to  run. 
No  exception  is  introduced  by  section  2  of  the  Real 
Property  Limitation  Act,  for  that  section  deals  with 
realty.  The  legatees  could  not  foreclose,  but  could 
only  sue  in  equity.  The  rule  is  the  same  in  the  case 
of  equitable  charges  created  by  deed:  Humblev.  Humble, 
24  Beav.  535,  6  W.  R.  Ch.  Dig.  44.  The  statute  does 
not  make  any  difference  between  estates  in  possession 
and  reversion  for  this  purpose.  It  was  perfectly 
open  to  all  the  legatees  as  soon  as  the  tenant 
for  life  died  to  take  proceedings  to  have  their 
legacies  raised  out  of  the  reversion  by  sale  or 
mortgage.  The  case  of  Hornsey  Local  Board  v. 
Monarch  Benefit  Building  Society,  38  W.  R.  85,  24 
Q.  B.  D.  1,  is  a  direct  decision  on  the  new  statute. 
In  re  Blachford,  Blackford  v.  Worley,  33  W.  R.  11, 
27  Ch.  D.  676,  turned  upon  a  trust.  There  is  no 
trust  or  trustee  here,  but  simply  a  devise  of  Black- 
acre  to  B.,  subject  to  a  charge  to  A.    In  re  John- 


son,  Sly  v.   Blake,  33  W.   R.   502,    29  Ch.  D.  964, 

which    was    a    decision    on     the     statute    23   & 

24   Yict.    c.    38,    decided    that   the    present   right 

to  receive  under    a   will  or  on  an  intestacy  does 

not    arise    until    the    executor     or     administrator 

has  assets.    In  that  case  there  was  also  a  trustee. 

[Stirling,   J.,   referred  to  In  re  Davis,    Evans  ▼. 

Moore,  39  W.  R.  627,  [1891]  3  Ch.  119.]    There  has 

been  no  acknowledgment  or  payment,  and  the  claim 

is  barred  by  the  statute. 
"  t 

Warrington,   for  the  legatees. — The  court  is  not 
bound  by  statute  to  do  an  injustice  in  this  case,  and 

Erevent   these    legatees    recovering.      It    ought  to 
e  inferred  that  Edward  Owen,  who  was  entitled  to 
the  residue  agreed  to  postpone  the  sale:  Hugiti  v. 
Wilkinson,  36  W.  R.  633,  38  Ch.  D.  480.     [STIRLING, 
J.— In  James  v.  James,  21  W.  R.  522,  L.  R.   16  Eq. 
153,  it  was  decided,  following  a  previous  decision  of 
the  Court  of  Appeal,  Pryce  v.  Bury,  which,  unfortu- 
nately had  not  beeu  reported,   that,  whether  there 
was    an    agreement    for    foreclosure    or    not,    the 
remedy  was  foreclosure.     If  you  can  once  make  out 
that  this  was  not  a  proceeding  to  recover  a  legacy, 
but  to  recover  land:,    then,   no  doubt,  that   would 
help  you  very  much.]      I  am    not  aware  of    any 
case  of  a  person    entitled  to  a  charge  created  by 
will  being  entitled  to  foreclosure,  but  I  submit  the 
principle  is  the   same:  London  and  County  Banking 
Co.   v.  Dover,  27   W.  R.  749,  11  Ch.  D.  204.     The 
principle  was  applied  by  Malins,  V.C.,  in  Backhouse 
v.    Charlton,    26  W.   R.    504,   8    Ch.   D.   444,    and 
in  the  recent  case  of  Sadler  v.    Worley,  42  W.  R.  476, 
[1894]  2  Ch.  170,  Eekewich,  J.,  held  that  a  general 
charge     entitled    debenture  -  holders    to    foreclose. 
[Stirling.  J.— Still,  that  all  arises  out  of  contract] 
Yes.      This  is,  in  fact,  a  legacy,  and  is,  therefore, 
protected  by  section  4  of  the  Act,  so  time  did  not 
begin  to   run  until  there  were  assets.      A  charge, 
whether  by  will  or  by  deed,  is  an  assignment  of  so 
much  of  the  land  as  will  entitle  the  legatee  to  bring 
an  action  to  recover  the  land,  or  so  much  as  may  be 
necessary  to  satisfy  the  charge.     If  this  is  a  legacy  it 
is  payable  out  of  the  residuary  personal  estate,  on  the 
principle  of  Earle  v.  Bellingham,  6  W.  R.  45,  24  Beav. 
448.    Throughout  the  will  the  testator  speaks  of  the 
gifts  as  legacies,  and  although,  no  doubt,  they  were 
primarily  payable  out  of  the  real  estate,  they  were 
payable  out  of  the  personal  estate  if  the  real  estate 
was    insufficient.       To    recover    the    legacy,    pro- 
ceedings to  which  the  executor  was  a  party  ought 
to  have  been  taken.     If  this  had  been  a  reversionary 
interest  in  personal  estate,  which  had  come  to  the 
hands  of  the  executor,  there  could  be  no  question 
about  the  right  to  recover :  Smith  v.  Hill,  26  W.  R. 
878,   9  Ch.   D.    143.      The    question,    therefore,   is 
whether  an  equitable  charge  by  will  is  in  the  same 
position  as  such  a  charge  by  contract  or  by  memo- 
randum of  deposit.    [Stirling,  J. — There  ought  to  be 
some  authority  on  that  point.]  .  All  the  cases  are  as 
to  the  right  of  the  person  entitled  to  the  equitable 
charge  to  foreclose :  Fisher  on  Mortgages,  4th  ed.,  p. 
834.      The  statement  there  is  not,  however,    quite 
accurate    since   North,    J.'s    decision   in    Hugill    ▼. 
Wilkinson.    The  cases  referred  to  there  are  cases  of 
mere  liens,  and  have  nothing  to  do  with  wills :    Tip- 
ping v.  Power,  1  Hare,  405,  and  Tennant  v.  Trenchard, 
L.  R.  4  Ch.  App.  537,  17  W.  R.  Ch.  Dig.   172,  are 
inconsistent  with  the  more  reoent  decisions.     [Stir- 
ling, J. — Tennant  v.  Trenchard  turned  on  the  doctrine 
that  the  trustee  must  not  do  anything  to  the  prejudice 
of  the  estate.]    There  is  really  no  distinction  between 
a  charge  by  will  and  a  charge  by  deed,  and  although 
there  is  no  authority,  your  lordship  would  only  be 
acting  on  principle  in  so  holding. 
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Graham  Hastings,  Q.O.t  in  reply. — Mortgages  stand 
on  the  footing  of  a  bargain.  York  Union  Banking  Co. 
y.Artley,  27  W.  E.  704, 11  Ch.  D.  205,  decided  that  an 
equitable  mortgagee  was  entitled  to  either  sale  or  fore- 
closure. There  is  no  bargain  under  a  will,  and  it  has 
never  been  suggested  that  the  chargee  in  such  a  case 
has  a  right  to  get  the  estate  by  foreclosure.  He  can 
only  take  proceedings  to  recover  the  sum  of  money. 
The  fact  that  the  legacies  were  only  charged  on  the 
real  estate,  and  were  to  abate  if  it  was  insufficient, 
disposes  of  the  argument  founded  on  Earle  v.  Belling- 
kam  and  the  other  cases  relied  on.  Tennant  v. 
Trenchard  merely  went  on  the  duty  of  the  trus- 
tee. 

Cur.  adv.  vult. 

June  28. — Sterling,  J.,  after  stating  the  facts, 
continued : — The  question  has  arisen  whether  all 
claims  in  respect  of  the  £8,000  were  not  barred  by  the 
Statute  of  Limitations.  It  was  contended  in 
opposition  to  this  view  that  the  recitals  in  the  deed  of 
the  22nd  of  November,  1880,  were  evidence  of  an 
agreement  that  the  payment  of  the  balance  of  the 
£8,000  should  be  postponed  to  the  death  of  Mary 
Hannah  Postlethwaite.  I  am  unable  to  come  to  that 
conclusion.  There  appears  to  be  nothing  in  the 
deed  which  could  prevent  any  of  the  legatees  from 
requiring  at  any  time  that  the  interest  of  the  testa- 
tor under  the  will  of  David  Owen  should  be  sold, 
and  the  proceeds  applied  in  satisfaction  of  the  un- 
paid balance. 

I  am  also  of  opinion  that  this  sum  of  £8,000  was  not 
a  legacy  payable  out  of  the  personal  estate  of  the 
testator,  but  constituted  simply  a  charge  on  his  real 
estate  and  on  his  interest  under  the  will  of  David 
Owen.  I  have  not,  therefore,  to  consider  the  case  of 
a  legacy  payable  by  a  legal  personal  representative  to 
whose  hands  assets  sufficient  to  answer  the  legacy 
came  for  the  first  time  on  the  death  of  Mary  Hannah 
Postlethwaite,  and,  consequently,  the  decision  is  not 
governed  by  such  cases  as  Adams  v.  Barry,  2  Coll. 
285,  290,  294  ;  In  re  Johnson,  Sly  v.  Blake ;  and  In  re- 
Davis,  Evans  v.  Moore,  or  the  principles  there  laid 
down. 

It  is  enacted  by  the  Real  Property  Limitation 
Act,  1874,  s.  8,  that  "no  action  or  suit  or  other 
proceeding  shall  be  brought  to  recover  any  sum  of 
money  secured  by  any  mortgage,  judgment,  or  lien, 
or  otherwise  charged  upon  or  payable  out  of  any  land 
or  rent  at  law  or  in  equity,  or  any  legacy,  but  within 
twelve  years  next  after  a  present  right  to  receive  the 
same  shall  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  or  release  of  the  same."  The 
words '  *  present  right  to  receive  "  are  to  be  read  accord- 
ing to  their  ordinary  meaning  in  the  English  language : 
Hornsey  Local  Board  v.  Monarch  Investment  Building 
Society.  Now  a  present  right  to  receive  the  sum  of 
£8,000  accrued  in  1880,  in  met  part  was  then  received 
by  each  of  the  persons  to  whom  it  was  payable,  and  the 
balance  might  have  been  raised  by  a  sale  or  mortgage 
of -the  interest  of  the  testator  under  the  will  of  David 
Owen.  In  my  opinion,  the  right  to  recover  the 
balance  is  barred  by  this  enactment. 

In  opposition  to  this  conclusion  there  was  cited  the 
case  of  Hugill  v.  Wilkinson,  where  it  was  held  that  an 
equitable  mortgagee  of  a  reversionary  interest  in  land 
is  not  debarred  from  asserting  his  claim  against  the 
land  until  the  expiration  of  twelve  years  from  the 
time  when  the  reversionary  interest  fell  into  possession. 
When  the  grounds  of  that  decision  are  examined 
they  are  found  to  be  these :  first,  that  an  equitable 
mortgagee  has  a  remedy  against  the  land  by  way  of 
foreclosure;  secondly,  that  an  action  for  fore- 
closure is  not  an  action  to  reoover  money  charged  on 
land,  but  to  reoover  land  itself :   Harlock  v.  Ashberry, 


30  W.  E.  327,  19  Ch.  D.  539;  Heath  v.  Pugh,  29 
W.  E.  904,  6  Q.  B.  D.  345,  30  W.  E.  553,  7 
App.  Cas.  235;  and  thirdly,  that  the  time  within 
which  an  action  for  tbe  recovery  of  land  may 
be  brought  is  regulated,  not  by  section  8,  but  by 
sections  1  and  2  of  the  Eeal  Property  Limitation  Act, 
1874. 

The  question  then  arises  whether  any  such  rea- 
soning applies  to  the  present  case,  and  it  appears  to 
me  that  it  does  not  apply,  unless  the  persons  en- 
titled to  the  benefit  of  these  charges  on  the  land 
have  in  respect  of  them  a  right  of  foreclosure.  No 
case  has  beeu  cited  in  which  the  owner  of  a  charge  on 
land  created  by  will  has  been  held  entitled  to  fore- 
close. The  grounds  on  which  the  court  grants 
foreclosure  are  explained  by  Wigram,  Y.C.,  in  Samp- 
son v.  Pattison,  1  Hare,  533.  There  was  there  a  con* 
veyanoe  of  the  estate  to  A.  in  trust  that  the  same 
should  stand  chargeable  with  a  sum  of  money  and 
interest,  and  subject  thereto  in  trust  for  B.,  with 
power  of  sale  by  A.  upon  non-payment  after  notice. 
And  it  was  held  that  A.  was  not  entitled  to  fore- 
close, but  that  with  the  aid  of  the  court  he  could 
effect  a  sale.  The  Vioe-Chancellor  says :  "  Where  a 
charge  is  created  by  mortgage,  the  condition  of 
which  is  that  if  the  money  be  not  paid  at  a  certain 
day  the  estate  of  the  mortgagee  shall  be  absolute  at 
law,  this  court  says  that  the  failure  in  payment  at  the 
day  shall  not  work  a  forfeiture,  notwithstanding  the 
express  words  of  the  contract,  and  upon  the  bill  of 
the  mortgagee  a  further  time  for  payment  is  ap- 
pointed ;  if  the  money  be  not  then  paid  the  court 
refuses  again  to  interfere,  and  leaves  the  parties  to 
their  legal  rights.  The  frame  of  the  instrument 
under  which  the  parties  claim  in  this  case  does  not 
bring  them  in  any  respect  within  the  principle  that 
the  decree  of  foreclosure  proceeds  upon."  Jenkin  v. 
Row,  5  De  G.  &  S.  107,  is  a  similar  decision.  It  is 
settled  that  the  relief  to  which  an  equitable  mort- 
gagee of  real  estate  by  deposit  of  the  title  deeds  is 
entitled  is  foreclosure,  and  not  sale :  James  v.  James. 
The  reason  appears  to  be  that  the  court  treats  the 
deposit  as  evidence  of  an  agreement  to  execute  a  legal 
mortgage  :  see  the  judgments  of  Lord  Cottenham  in 
Parker  v.  House  field,  2  My.  &  K.  419,  and  of  Sir  G. 
Jessel  in  Carterv.  Wake,  4  Ch.  D.  605,  25  W.  E.  Dig. 
161.  It  appears  also  to  be  the  better  opinion  that  under 
the  statute  1  &  2  Vict  c.  110,  s.  13,  a  judgment  creditor 
was  (prior  to  the  massing  of  the  statute  27  &  28 
Vict.  c.  112)  entitled  to  foreclosure,  on  the  ground 
that  the  former  statute  places  the  judgment  creditor 
in  the  same  position  as  regards  remedies  in  equity  as 
if  the  judgment  debtor  had,  by  writing  under  his 
hand,  agreed  to  charge  the  hereditaments  against 
which  the  judgment  is  sought  to  be  enforced :  see  the 
judgment  of  Turner,  L.J.,  in  Ex  parte  Boyle,  3  De  G. 
M.  &  G.  515,  530. 

In  Tennant  v.  Trenchard  Lord  Hatherley,  L.C.,  says : 
"  Although  some  of  the  authorities  appear  to  conflict 
with  each  other,  it  seems,  on  the  whole,  to  be  settled 
that  if  there  is  a  charge  simpliciter,  and  not  a  mort- 
gage or  an  agreement  for  a  mortgage  that  the  right 
of  the  parties  having  suoh  a  charge  is  sale,  and  not 
foreclosure."  Possibly  a  testator  might  so  express 
himself  as  to  show  that  he  intended  the  owner  of  a 
charge  created  by  his  will  to  have  the  like  remedies 
as  are  conferred  by  statute  on  the  judgment 
creditor,  but  I  do  not  think,  having  regard  to  the 
authorities  to  whioh  I  have  referred,  that  such  an 
intention  can  be  inferred  from  the  language  of  the 
will  of  the  testator. 

I  think,  therefore,  that  the  remedy  in  the  present 
case  is  to  have  the  sum  mentioned  raised  by  sale  or 
mortgage,  and  not  by  way  of  foreclosure,  and,  conse- 
quently, that  the  period  of  limitation  is  defined  by 
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section  8,  and  not  by  sections  1  and  2,  of  the  Beal 
Property  Limitation  Act,  1874. 

Solicitors,  Kingsford,  Dorman,  &  Co.,  for  Arnold  & 
Son,  Birmingham ;  Paterson,  Snow,  Bloxam,  &  Kinder, 
for  Longueville  &  Co.,  Oswestry. 


Chan.  Div.    \ 
Kekewich,  J. ) 


March  1,  1894. 


In  re  Newen. 
Newen  v.  Barnes,  (a.) 

Settlement — Settled  estate — Equitable  tenant  for  life — 
Right  to  possession — Title  deeds — Mortgage — Form  of 
application — New  trustees. 

An  equitable  tenant  for  life  is  usually  entitled  to  pos- 
session of  the  estate,  but,  if  he  has  charged  his  life 
estate,  not  to  the  custody  of  the  title  deeds;  and  an 
application  therefor  may  be  by  originating  summons. 

It  is  improper  for  the  donee  of  a  power  of  appointing 
new  trustees  to  appoint  himself. 

The  testator  by  his  will  appointed  three  trustees  and 
executors,  and  bequeathed  to  them  certain  leasehold 
messuages  upon  trust,  after  the  decease  of  his  wife,  out 
of  the  rents  to  pay  any  moneys  payable  in  respect 
thereof,  and  an  annuity  (which  had  lapsed)  and  to 
divide  the  surplus  rents  in  the  events  which  happened 
into  two  equal  parts,  which  were  to  be  held  by  the 
trustees  for  the  benefit  of  two  nieces  and  their 
children,  with  remainders  over,  and  under  which  the 
two  nieces  were  tenants  for  life. 

One  of  the  trustees  predeceased  the  testator,  and  on 
the  death  of  the  survivor  of  the  two  who  proved  the 
will,  administration  to  the  last  survivor  was  granted 
to  the  two  tenants  for  life. 

By  an  indenture  dated  in  1887  the  two  tenants  for 

life  appointed  one  of  themselves,  and  John  Bowley, 

and  H.  E.  Barnes  trustees  of  the  will.   In  1891  the  two 

tenants  for  life  had  mortgaged  their  life  interests  in 

he  property. 

The  tenants  for  life  took  out  a  summons  against 
the  trustees,  asking  to  be  let  into  possession  and 
receipt  of  the  rents  and  profits  of  the  leasehold 
premises,  and  for  delivery  of  the  muniments  of  title 
relating  thereto. 

The  mortgagee  also  applied  by  summons  for  leave 
to  attend  the  proceedings. 

Warmington,  Q.C.,  and  Vernon  R.  Smith,  for  the 
plaintiffs,  cited  In  re  Wythes,  West  v.  Wythes,  41 
W.  B.  375,  [1893]  2  Ch.  369 ;  In  re  BagoVs  Settlement, 
Bagotv.  Kittoe,  42  W.  B.  170,  [1894]  1  Ch.  177. 

Marcy,  for  the  defendant  J.  Bowley. 

W.  F.  Hamilton,  for  the  defendant  H.  E.  Barnes. 

"  A.  D.  Maclaren,  for  a  reversioner,  cited  In  re  Peahens 
Settled  Estates,  42  W.  B.  125,  [1893]  3  Ch.  430 ;  In  re 
Skoals'  Settlement,  Skeats  v.  Evans,  37  W.  B.  778,  42 
Ch.  D.  522. 

A.  F.  Peterson,  for  the  mortgagee  of  the  life 
estates. 

Warmington,  Q.C.,  replied. 

Kekewich,  J. — I  must  not  be  understood  as  laying 
down  any  rule  in  this  case  that  equitable  tenants  for 
life  are,  as  a  matter  of  oourse,  entitled  to  be  let  into 
possession.  It  is  probable  that  hereafter  some  rules 
respecting  the  circumstances  which  justify  such  an 
application,  and  the  safeguards  necessary  for  the 
protection  of  others  interested,  may  be  settled.  Now, 

(a.)  Beported  by  Francis  T.  Duka,  Esq.,  Barrister- 
at-Law. 


can  this  application  be  made  by  originating  sum- 
mons ?  It  was  so  done  in  In  re  BagoVs  Settlement, 
and  Chitty,  J.,  took  no  objection,  and  I  see  no 
reason  why  it  should  not. 

A  further  question  arises,  Who  should  appear  on 
such  an  application  ?  Necessarily  the  tenant  for  life 
and  the  trustees.  The  court  expects  from  the  latter 
all  the  assistance  and  information  that  they  can 
afford.  If,  as  in  the  present  case,  one  of  the  trustees 
is  also  a  beneficiary,  the  other  trustee  should  be 
separately  represented  as  trustee  only.  Persons  who 
are  interested  in  the  property,  but  are  not  affected, 
need  not  be  served,  and  need  not  appear.  As  regards 
reversioners  who  are  interested,  in  my  opinion, 
although  the  tenant  for  life  ought  not  to  make 
the  reversioner,  under  ordinary  circumstances,  a 
respondent  to  the  summons,  the  reversioner  is 
entitled,  if  he  thinks  fit,  to  appear.  If  the  tenant 
for  life  has  mortgaged  his  interest,  I  think  the  mort- 
gagee ought  to  be  a  party.  The  tenant  for  life  is 
seeking  to  alter  the  position  of  the  mortgagee,  and 
it  would  be  the  duty  of  the  trustees,  if  the  mort- 
gagee is  not  before  the  court,  to  inform  the  court  of 
his  existence. 

The  trustees  have  in  this  case  powers  of  sale  and 
management.  Ought  this  to  prevent  the  court  from 
giving  possession  to  the  tenants  for  life?  I  see  no 
reason  to  the  contrary.  They  ought  to  be  fully 
protected  against  all  liability;  they  ought  to  have 
such  undertakings  as  will  enable  them  to  satisfy 
themselves  from  time  to  time  that  the  trust  estate  is 
being  preserved.  The  applicants  must  pay  their  costs 
of  this  application. 

The  mortgagee  says  that  the  tenants  for  life  ask 
for  the  title  deeds  as  well  as  possession.  If  they 
receive  them  he  is  entitled  to  have  them  handed  to 
him.  I  think  this  is  sufficient  to  prevent  the  trustees 
handing  over  the  title  deeds.  Possession  in  this 
case  cannot  carry  the  custody  of  the  deeds.  It 
appears  that  all  the  trustees  appointed  by  the  will  are 
dead,  and  the  tenants  for  life  are  the  administratrixes 
of  the  last  surviving  trustee,  and,  having  power 
to  appoint  new  trustees,  appointed  one  of  them- 
selves and  two  gentlemen.  That  is  wrong  on  prin- 
ciple. No  trustee  having  a  fiduciary  power  to  appoint 
new  trustees  can  exercise  that  power  by  appointing 
himself  alone  or  with  any  other  person,  and  the  lady 
must  retire. 

The  applicants  must  pay  the  costs  of  the  trustees. 
The  mortgagee  is  entitled  to  his  costs,  which  he  can 
add  to  his  security,  or,  if  he  asks  for  them,  the  appli- 
cants must  pay  them.  The  reversioners  must  pay 
their  own  costs. 

Solicitors,  King,  Wigg,  &  Co. ;  A.  G.  Ellis;  Trout- 
beck  &  Co.  ;  Harold  Smith  &  Gorringe  ;  L.  Saunt. 
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(Mathew  and  Charles,  JJ.)  ) 

May  v.  Lane,  (a.) 

Assignment  —  Equitable  assignment  —  Building  agree- 
ment— Contract  by  landowner  to  advance  money  by 
instalments  to  builder — Assignment  of  instalment  by 
builder — Right  of  assignee  to  sue — Judicaturs  Act, 
1873  (36  <fe  37  Vict.  c.  66),  «.  25,  subsection  6. 

An  agreement  by  a  building  owner  to  advance  money 
by  instalments  to  a  builder,  to  be  employed  in  the  erection 
of  buildings  on  his  land,  is  not  a  mere  agreement  to 
make  a  loan,   but  stands  on  the  same  footing  as  cm 
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agreement  to  pay  for  services  rendered,  and  money  become 
due  under  such  an  agreement  can  be  effectually  assigned 
in  equity. 

Brice  v.  Bannister,  26  W.  R.  670,  3  Q.  B.  D.  569, 
/(Mowed. 

Western  Wagon  and  Property  Co.  v.  West,  40 
W.  R.  182,  [1892]  1  Ch.  271,  distinguished. 

Appeal  by  the  plaintiff  from  the  decision  of  his 
Honour  Judge  Hooper  in  the  county  court  at 
Bournemouth,  who  decided  that  the  plaintiff  had  no 
cause  of  action. 

The  defendant,  Lane,  was  owner  of  some  land, 
which  was  being  let  out  for  building  purposes,  and 
tome  of  the  plots  were  taken  by  Wiltshire  &  Co.,  who 
began  erecting  houses  thereon  under  a  building 
agreement,  whereby  Lane  agreed  to  grant  them  a 
lease  when  the  houses  were  finished.  Wiltshire  &  Co. 
required  money  to  finish  the  houses,  and  applied  for 
an  advance  to  Lane,  who  verbally  agreed  to  lend  £250, 
to  be  paid  by  draws  of  £50  a  week  as  per  progress. 
Wiltshire  &  Co.  obtained  materials  from  the  plaintiff, 
and  gave  in  consideration  an  order  upon  the  defendant, 
Lane,  for  payment  to  the  plaintiff  of  the  sum  of  £50 
by  a  letter  in  the  following  terms : — "  We  do  hereby 
authorize,  order,  and  request  you  to  pay  to  Messrs. 
May  &  Hassell  the  sum  of  £50  out  of  the  moneys  due 
or  to  become  due  from  you  to  us  on  the  buildings  we 
are  erecting  on  plot  16,  and  their  receipt  for  the  same 
shall  be  a  good  discharge." 

Brooke  Little,  for  the  appellant. — This  is  not  a  mere 
agreement  to  make  future  advances — to  lend  money. 
It  is  the  ordinary  contract  between  a  landowner  and 
builder  to  advance  money  by  instalments  to  be 
expended  on  houses  to  be  erected  on  his  property, 
and  such  instalments  can  be  assigned  in  equity : 
Brict  v.  Bannister,  26  W.  E.  670,  3  Q.  B.  D.  569. 

Daldy,  for  the  respondent. — Equity  will  not  enforce 
specific  performance  of  such  an  agreement,  which 
falls  within  tbe  same  class  of  cases  as  Western  Wagon 
and  Property  Co.  v.  West,  40  W.  E.  182,  [1892]  1  Ch. 
271 — namely,  an  agreement  to  lend  money ;  and, 
therefore,  the  letter  purporting  to  be  an  assignment 
does  not  operate  as  an  assignment  in  equity. 

Mathew,  J. — The  judgment  of  the  county  court 
judge  must  be  reversed,  and  judgment  entered  for  the 
appellant  for  the  amount  sued  for,  with  costs.  The 
contract  was  made  under  circumstances  that  often 
arise  in  the  building  trade,  and  the  question  is  one  of 
great  importance  to  builders  all  over  the  country. 
After  the  principal  contract  was  concluded,  there 
was  a  distinct  and  collateral  agreement  made,  that 
the  landowner  should  advance  £250  to  enable  the 
braiding  operations  to  be  gone  on  with,  and  tbis  ad- 
vance was  to  be  paid  by  weekly  draws  of  £50  each. 
Wiltshire  &  Co.  agreed  "  for  due  consideration  "  to 
assign  one  of  these  draws  to  the  appellant.  The 
building  operations  were  not  satisfactorily  carried  on, 
and  Lane  was  asked  by  the  appellant  for  the  money. 
Lane  never  repudiated  the  verbal  agreement,  but 
asked  that  the  matter  might  stand  over  for  a  time. 
The  counsel  for  the  appellant,  I  think  rightly,  treated 
the  advances  as  sums  to  be  paid  by  the  owner  of  the 
land  on  the  surveyor's  certificate  that  the  work  had 
been  done,  and  there  is  no  doubt  that  there  was  an 
assignment  of  £50  in  favour  of  the  appellant.  In  my 
opinion  the  case  of  Brice  v.  Bannister  is  precisely  in 
point,  and  the  decision  given  there  must  govern  this 
case,  For  the  respondent  it  was  argued  that  this 
was  a  mere  contract  for  a  loan,  and  that  such  a  con- 
tract could  not  be  assigned,  or  at  any  rate  was  not 
such  a  contract  as  would  in  all  cases,  and  under  all 
<arcnmstanoes,  enable  the  assignee  to  sue;  and  no 
-doubt  in  many  cases  the  damages  for  breach  of  an  agree- 


ment to  advance  money  would  be  only  nominal.  The 
case  of  Western  Wagon  Property  Co.  v.  West  does  not 
apply.  In  the  present  case  the  money  is  agreed  to  be 
lent  to  enable  the  builders  to  go  on  with  the  build- 
ings, and  is  not  merely  an  agreement  to  make  a  loan. 

Charles,  J. — I  am  of  the  same  opinion.  The 
agreement  was  not  a  verbal  agreement  to  make  a 
loan  merely,  for  in  this  case  the  money  agreed  to  be 
advanced  was  to  be  paid  by  weekly  draws  for  work 
as  it  was  done.  The  defendant,  Lane,  did  not  in  any 
way  repudiate  his  liability  under  the  agreement,  but 
declined  to  pay  until  the  work  was  executed.  When 
the  work  was  done,  then  the  £50  to  be  advanced 
became  a  debt  due  from  him  to  Wiltshire  &  Co.,  and 
could  be  assigned  by  them. 

Appeal  allowed. 

Solicitors,  Peacock  &  Qoddard,  for  Trevanion,  6ft*r- 
tis,  &  Ridley,  Bournemouth ;  Prior,  Church,  &  Adams, 
for  H,  S.  Dickinson,  Poole. 


a  B*  Div'  ]  Oct  30 

(Mathew  and  Charles,  J  J. )  )  Uct'  *°' 

Thb  Queen  v.  Justices  of  Torquay,  (a.) 

Justices — Summary  conviction — Penalty — Civil  debt — 
Refusal  to  pay  cab  fare — Criminal  offence — Town 
Police  Clauses  Act,  1847  (10  <fc  11  Vict.  c.  89),  s.  66— 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c. 
49\  88.  6,  35— Summary  Jurisdiction  Act,  1884  (47 
&  48  Vict.  c.  43),  s.  4. 

A  cab  fare  recoverable  under  the  Town  Police  Clauses 
Act,  1847,  is  a  civil  debt  within  the  meaning  of  section  6 
of  the  Summary  Jurisdiction  Act,  1879,  and  refusal  to 
pay  a  cab  fare  is  not  a  criminal  offence  whereby  the 
person  refusing  is  liable  to  a  conviction  and  a  term  of 
imprisonment. 

The  words  ••  and  not  on  information  "  in  section  6  are 
only  intended  to  exclude  cases  where  an  information  on 
oath  is  required  by  statute. 

Eule  nisi  for  a  certiorari  to  quash  a  conviction  of 
the  justices  of  Torquay. 

A.  De  Castro,  having  refused  to  pay  to  a  cab- 
man the  fare  authorized  by  the  bye-laws  of  the 
borough,  was  summoned  by  an  information  to 
appear  before  the  magistrates,  who,  after  hearing  the 
application,  directed  a  conviction  to  be  drawn  up 
adjudging  De  Castro  to  forfeit  the  sum  of  nine 
shillings,  being  the  amount  of  the  fare,  and  costs,  and 
further  that  if  that  sum  be  not  paid  forthwith  a 
distress  should  be  levied  on  his  goods,  and  that  in 
default  of  sufficient  distress  he  should  be  imprisoned 
for  seven  days  or  until  he  shall  have  sooner  paid  the 

De  Castro  applied  for,  and  obtained,  a  rule  nisi  to 
have  the  conviction  quashed,  on  the  ground  that  the 
sum  claimed  was  a  civil  debt  and  not  a  penalty,  and 
that  the  magistrates  had  no  power  to  convict  or 
to  order  a  term  of  imprisonment  in  default  of  pay- 
ment. 

The  proceedings  against  De  Castro  were  taken  under 
tbe  Town  Police  Clauses  Act,  1847,  s.  66,  which  is  as 
follows : — "If  any  person  refuse  to  pay  on  demand  to 
any  proprietor  or  driver  of  any  hackney  carriage  the  fare 
allowed  by  this  or  the  special  Act,  or  any  bye-law 
made  thereunder,  such  fare  may,  together  with  costs, 
be  recovered  before  one  justice  as  a  penalty."  Section 
73  of  the  same  Act  provides  that  the  clauses  of  the 

(a.)  Reported   by  C.    G.    Wilbkaham,   Esq., 
Barrister-at-Law. 
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High  Coubt. 


The  Queen  v.  Justices  of  Torquay. 


Hioh  Coubt. 


Railways  Clauses  Consolidation  Act,  1845,  shall  apply 
in  respect  of  the  recovery  of  penalties.  These  clauses 
are  sections  145,  146,  and  147.  Section  145  provides 
that  penalties  should  be  recovered  on  complaint 
before  two  justices,  section  146  that  if  the  penalty 
be  not  forthwith  paid  distress  may  be  levied  on  the 
offender's  goods,  aud  section  147  gives  the  magistrate 
power  to  detain  the  offender  pending  the  execution 
of  the  distress,  and  if  no  sufficient  distress  should  be 
found  to  commit  him  to  gaol  for  a  period  not  exceed- 
ing three  months  or  until  the  penalty  be  sooner  paid. 
The  Summary  Jurisdiction  Act  of  1884  repealed 
all  these  sections  except  the  first  part  of  section 
145 — that  is  to  say,  so  far  as  it  provides  for  the 
recovery  before  two  justices.  The  same  Act  further 
provides  in  section  5,  ••  And  for  the  further  removal 
of  doubts  it  is  hereby  declared  that  where  by 
virtue  of  the  repeal  enacted  by  this  Act  or  other- 
wise any  statute  authorizing  the  infliction  by  any 
justice  or  justices  of  a  penalty  or  fine,  either  as 
a  sole  punishment  or  as  an  alternative  punishment 
for  imprisonment,  provides  no  method  for  the  re- 
covery of  such  penalty  or  fine,  sections  19  and  21  of 
the  Summary  Jurisdiction  Act,  1848,  as  amended 
by  section  21  of  the  Summary  Jurisdiction  Act,  1879, 
shall  apply  to  the  recovery  of  such  penalty  or  fine." 

Sections  19  and  21  provide  that  where  a  conviction 
adjudges  a  pecuniary  penalty  to  be  paid  or  an  order 
requires  the  payment  of  a  sum  of  money,  and  the 
statute  authorizing  Bnch  conviction  or  order  provides 
that  in  default  of  payment  it  is  to  be  levied  by 
distress,  it  shall  be  lawful  for  the  justices  to  issue 
their  warrant  of  distress,  and  in  default  of  distress  it 
shall  be  lawful  for  the  justice  by  his  warrant  to 
commit  the  defendant  to  prison. 

Section  6  of  the  Summary  Jurisdiction  Act,  1879, 
enacts  that  "  where  under  any  Act,  whether  past  or 
future,  a  sum  of  money  claimed  to  be  due  is  recover- 
able on  complaint  to  a  court  of  summary  jurisdiction 
and  not  on  information,  such  sum  shall  be  deemed  to 
be  a  civil  debt,  and  if  recovered  before  a  court  of 
summary  jurisdiction  shall  be  recovered  in  the  manner 
in  which  a  sum  declared  by  this  Act  to  be  a  civil  debt 
recoverable  summarily  is  recoverable  under  this  Act, 
and  not  otherwise ;  and  the  payment  of  any  costs 
ordered  to  be  paid  by  the  complainant  or  defendant  in 
the  case  of  any  .such  complaint  shall  be  enforced  in 
like  manner  as  such  civil  debt  and  not  otherwise,  and 
section  35  enacts  as  follows :  "  Any  sum  declared  by 
this  Act  or  by  any  future  Act  to  be  a  civil  debt,  which 
is  recoverable  summarily,  or  in  respect  of  the  recovery 
of  which  jurisdiction  is  given  by  such  Act  to  a  court 
of  summary  jurisdiction,  shall  be  deemed  to  be  a  sum 
for  the  payment  of  which  a  court  of  summary  juris- 
diction has  authority  by  law  to  make  an  order  on 
complaint  in  pursuance  of  the  Summary  Jurisdiction 
Acts,  provided  as  follows."  And  then  follows  a 
proviso  that  the  defendant  shall  not  be  liable  to  be 
apprehended  for  failing  to  appear  to  the  complaint, 
and  a  proviso  that  he  shall  not  be  imprisoned  in 
default  of  distress  unless  it  be  proved  to  the  satisfac- 
tion of  the  court  that  he  has  the  means  to  pay. 

Section  5  of  the  same  Act  provides  a  scale  of 
imprisonment  for  non-payment  of  any  sum  of  money 
adjudged  to  be  paid  by  conviction. 

A.  B.  Shaw*  showed  cause. — Under  the  Town 
Police  Clauses  Act  the  fare  was  to  be  recovered  and 
to  be  considered  as  a  penalty.  And  being  a  penalty 
it  came  under,  and  should  be  dealt  with  under,  section 
5  of  the  Act  of  1879,  and  not  under  section  6. 
Section  6  only  applies  to  the  recovery  of  fixed  sums  of 
money,  but  here  the  costs  were  to  be  recoverable  with 
the  fine  as  part  of  the  penalty,  and  though  the  fare 
itself  was  a  fixed  amount  yet  the  fare,  plus  costs,  was 


not.  Moreover,  another  bye-law  of  the  borough 
provides  that  a  penalty  not  exceeding  £5  may  be 
inflicted  for  the  breach  of  any  bye-law  ;  and 
where  a  statute  or  a  bye-law  imposes  a  duty  and 
provides  a  punishment  a  breach  of  that  duty  is  a 
criminal  offence :  Bancroft  v.  Mitchell,  15  W.  R. 
1132,  L.  R.  2  Q.  B.  549;  Mellor  v.  Denham,  27  W.  R. 
505,  5  Q.  B.  D.  467  ;  B.  v.  Whitchurch,  29  W.  B.  922, 
7  Q.  B.  D.  534.  The  test  is  whether  the  fine  has  been 
inflicted  by  way  of  punishment  for  disobedience  to  a 
bye-law:  Cattell  v.  Ireson,  6  W.  R.  469,  27  L.  J. 
M.  C.  167.  As  for  section  35  of  the  Act  of  1879,  it 
does  not  do  more  than  prohibit  the  enforcement  of 
the  fine  by  imprisonment  unless  means  are  shown. 
And,  finally,  this  cab  fare,  being  recoverable  as  a 
penalty  under  Jervis's  Act,  is  recoverable  on  infor- 
mation and  not  on  complaint,  and  is,  therefore,  out- 
side the  meaning  of  section  6.  ! 

Sington,  in  support  of  the  rule. — The  question  is 
whether  we  come  under  section  5  or  section  6  of  the 
Act  of  1879.  If  we  are  not  withiu  section  6  we  are  ' 
clearly  wrong.  The  Act  of  1847  says  that  the  fare 
is  to  be  recoverable  as  a  penalty — that  means,  not  that 
it  is  a  penalty,  but  that  it  is  to  be  recovered  in  the 
same  way  as  if  it  were  a  penalty :  R.  v.  Master,  17 
W.  R.  442,  L.  R.  4  Q.  B.  285.  The  words  "  not  on 
information  "  in  section  6  are  not  legally  exact,  and 
cannot  be  said  to  cover  a  debt  in  all  other  respects  a 
civil  debt. 

A.  B.  Shaw,  in  reply,  cited  B.  v.  Justices  of  Tyne- 
mouth,  16  Q.  B.  D.  647,  34  W.  R.  Dig.  93,  and  argued 
that  the  words  "  not  on  information  "  were  intended 
to  except  sums  recoverable  on  information,  although 
they  were  civil  debts — that  is  to  say,  civil  debts  to 
which  a  criminal  jurisdiction  was  applicable. 

Mathew,  J.— The  rule  must  be  made  absolute. 
There  was  a  formal  order  in  which  the  defendant  was 
treated  as  if  he  had  committed  a  criminal  offence, 
and  I  am  of  opinion  it  must  be  quashed.  The 
defendant  was  charged  with  not  paying  his  cab  fare. 
To  this  he  had  no  defence.  Whereupon  an  order  was 
made  in  which  he  was  alternatively  subjected  to  a 
term  of  imprisonment.  Against  this  order  he  pro- 
tests. We  have  been  compelled  to  grope  our  way 
through  a  maze  of  statutes,  and  I  can  only  hope  we 
have  done  it  successfully,  for,  indeed,  they  seem  more 
calculated  to  conceal  than  to  convey  what  was  in- 
tended. Section  66  of  the  Town  Police  Clauses  Act 
enacts  as  follows:  [His  lordship  read  the  section]. 
This  clearly  deals  with  a  civil  debt.  A  driver  or 
proprietor  is  entitled  to  recover  his  fare,  on  the 
refusal  of  anyone  to  pay  it,  before  a  magistrate ;  but 
beyond  the  fare  and  costs  nothing  else  is  to  be 
recovered.  And  though  it  is  to  be  recovered  as  a 
penalty,  the  use  of  that  expression  does  not  alter  the 
character  of  the  debt.  The  Act  further  provides  that 
penalties  are  to  be  recovered  under  the  Railways 
Clauses  Act,  1845,  and  here  it  is  noticeable  that  the 
words  "  upon  information  "  are  not  used,  but  "  upon 
complaint."  The  Summary  Jurisdiction  Act,  1879, 
s.  5,  applies  to  fines  recoverable  under  conviction,  but 
section  6  is  clearly  applicable  to  the  present  case. 

By  the  words  "and  not  on  information "  it  is 
intended  to  exclude  those  cases  where  information  on 
oath  is  required  by  statute.  In  my  judgment,  the 
order  has  been  drawn  up  in  an  improper  form. 

Charles,  J. — I  am  of  the  same  opinion.  The 
money  recoverable  under  the  Town  Police  Clauses  Act, 
8.  66,  is  really  a  civil  debt,  and,  although  the  section 
says  it  may  be  recovered  as  a  civil  debt,  that  does  not 
alter  the  nature  of  the  debt.  The  Railways  Glauses 
Act  directs  how  it  is  to  be  recovered.  It  is  to  be 
recovered  on  complaint,  and   penalties   are    to    be 
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High  Coxtbt. 


Dyeb  v.  Tully. 


High  Coubt. 


enforced  by  distress  and  by  imprisonment.  Section  5 
of  the  Summary  Jurisdiction  Act,  1879,  is  directed  to 
criminal  cases,  and  section  6  to  the  non-payment  of 
money  due.  This  sum  comes  within  section  6.  A 
difficulty  arises  in  the  construction  of  the  words  "  not 
on  information."  For  in  this  case  the  proceedings 
were  begun  by  information.  On  reflection,  however, 
it  is  not  difficult  to  fix  a  meaning  to  the  words.  It 
baa  been  suggested  that  the  words  information  and 
complaint  connote  each  other ;  but  I  think  the  words 
were  really  inserted  so  as  to  emphasize  the  fact  that 
section  6  is  not  to  apply  to  criminal  matters. 

Another  difficulty  has  been  removed  by  the 
Summary  Jurisdiction  Act,  1884,  for  that  Act  has 
repealed  so  much  of  the  Railways  Clauses  Consolida- 
tion Act  as  has  reference  to  imprisonment  and  distress, 
leaving  only  the  first  part  of  section  145.  The  next 
clause  of  the  Act  of  1884  refers  back,  in  cases  not 
otherwise  provided  for,  to  the  procedure  provided  by 
Jervis's  Act,  whereby  the  magistrate  may  inflict  a 
term  of  imprisonment.  But  that  does  not  apply  in 
the  present  case.  The  A.ct  of  1879  provides  the 
method  of  recovery,  while  the  Act  of  1884  has  re- 
moved the  difficulty  raised  by  the  Railways  Clauses  Act 
by  repealing  sections  146  and  147.  The  rule  must  be 
made  absolute. 

Rule  made  absolute,  and  conviction  quashed. 

Solicitors  for  the  defendant,  Rye  <fc  Eyre. 

Solicitors  for  the  justices,  Brownknv  cfe  Howe. 


a  B.  Div.  )  kner  o   1ftai 

(Mathew  and  Kennedy,  JJ.)  J  Au*  Z>  IW4> 

Dyeb  v.  Tully.  (a.) 

Inland  Revenue — Justices — Prosecution  by  information — 
Proof  thai  commissioners  have  ordered  information — 
Allegation  in  information — "  Letter  or  instructions  " 
— 7  dt  8  Geo.  4,  c.  53, «.  71 — Inland  Revenue  Regulation 
Ad,  1890  (53  <fe  54  Vict.  c.  21),  ss.  21  (1),  24,  27. 

An  officer  of  the  Inland  Revenue  took  proceedings  by 
information  to  recover  an  excise  penalty.  The  informa- 
tion alleged  that  he  prosecuted  for  her  Majesty  by  order 
of  the  Commissioners  of  Inland  Revenue. 

Held,  that  the  allegation  in  the  information  was 
sufficient  proof  that  the  commissioners  had  ordered  the 
prosecution,  and  that  the  7  &  8  Geo.  4,  c.  53,  s.  71,  was 
not  repealed  by  the  Inland  Revenue  Regulation  Act,  1890 
(53  &  54  Vict.  c.  21),  ss.  21  (1)  and  24  (2). 

Case  stated  by  justices  of  Devon,  sitting  at  petty 


On  the  17th  of  January,  1894,  Gilbert  Tully,  the 
respondent,  was  prosecuted  by  W.  H.  Dyer,  the 
appellant,  one  of  the  officers  of  Inland  Revenue,  the 
charge  in  the  information  being  that  Tully  "  did  take 
and  kill  and  pursue  certain  game,  to  wit,  a  pheasant, 
without  having  in  force  ...  a  licence  .  .  . 
contrary  to  the  form  of  the  statutes.     .     .     ." 

At  the  hearing  before  the  justices  one  H.  F.  D. 
West  claimed  the  right  to  conduct  the  proceedings 
as  an  advocate,  producing  his  commission  as  a 
supervisor  of  Inland  Revenue,  but  no  other  authority. 
The  appellant  was  in  court  at  the  hearing.  The 
justices  refused  to  hear  West,  on  the  ground  that  he 
had  no  right  to  conduct  the  proceedings  under  the 
Inland  Revenue  Regulation  Act,  1890  (53  &  54  Vict, 
c  21),  s.  27.  West  declined  to  allow  Dyer  to  conduct 
the  case,  and  no  evidence  being  tendered  the  infor- 
mation was  dismissed. 


(a.)  Reported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 


On  the  2nd  of  February,  1894,  the  Court  of  Queen's 
Bench  ordered  the  justices  to  hear  and  determine  the 
information,  on  the  ground  that  West  had  a  right  to 
conduct  the  proceedings. 

The  justices  reheard  the  case  on  the  I lth  of  April, 
1894.  It  was  then  proved  that  the  respondent  killed 
a  pheasant  on  the  2nd  of  December,  1893,  and  the 
respondent  did  not  prove  that  he  had  a  licence  to  kill 
game. 

No  order  of  the  Commissioners  of  Inland  Revenue 
authorizing  the  information  was  produced. 

The  justices  hold  that  under  section  27  of  the  Inland 
Revenue  Act,  1890,  West  had  no  right  to  conduct  the 
proceedings  on  the  17th  of  January,  1894,  he  not  being 
authorized  by  the  commissioners  to  do  so,  and  that, 
no  evidence  having  then  been  offered  in  support  of  the 
information,  they  had  no  jurisdiction  to  further  hear 
the  information  on  the  11th  of  April,  1894. 

They  also  held  that  the  statement  in  the  information 
of  the  appellant,  that  he  prosecuted  by  order  of  the 
Commissioners  of  Inland  Revenue,  was  not  sufficient 
evidence  that  an  order  for  the  commencement  of  the 
proceedings  as  required  by  section  21  (1)  of  the  Inland 
Revenue  Act,  1890,  had  been  obtained ;  that  such  an 
order  was  necessary ;  and  that  the  proper  evidence  of 
such  an  order  having  been  made  was  the  production 
of  the  letter  or  instructions  under  which  the  appellant 
had  acted,  as  prescribed  by  section  24  (2)  of  the  Inland 
Revenue  Act,  1890. 

By  the  7  &  8  Geo.  4,  c.  53,  s.  71  :— "  Where,  in  any 
information  for  the  recovery  of  any  penalty  .  .  . 
under  this  Aot  or  any  other  Act  or  Acts  of  Parliament 
relating  to  the  revenue  of  excise  or  customs,  any 
allegation  or  averment  shall  be  made  that  such 
information  was  exhibited,  or  that  the  Com- 
missioners of  Excise  or  Customs  .  .  .  had  ordered 
such  information  to  be  exhibited  .  .  .  such 
allegation  and  averment  shall  he  .  .  .  deemed 
and  taken  to  be  sufficient  proof  of  such  facts  so 
alleged  or  averred  respectively,  without  any  other  or 
further  evidence  thereof." 

By  the  Inland  Revenue  Regulation  Act,  1890  (53  & 
54  Vict.  c.  21),  s.  21  (1) :  "  It  shall  not  be  lawful  to 
commence  proceedings  against  any  person  for  the 
recovery  of  any  fine,  penalty,  or  forfeiture  under  any 
Act  relating  to  Inland  Revenue  .  .  .  except  by 
order  of  the  commissioners,  and  in  the  name  of  an 
officer,  or,  in  England,  in  the  name  of  the  Attorney- 
General  for  England.     .     .     ." 

By  section  24  (2) :  "  In  any  proceedings  the  letter 
or  instructions  under  which  a  collector  or  officer  or 
person  employed  in  relation  to  Inland  Revenue  has 
acted  shall  be  sufficient  evidence  of  any  order  issued 
by  the  Treasury  or  by  the  commissioners,  and  men- 
tioned or  referred  to  therein." 

By  section  27 :  "  Any  officer  or  person  employed 
or  authorized  by  the  commissioners  or  solicitor  of 
Inland  Revenue  in  that  behalf  may,  although  he  is 
not  a  solicitor,  advocate,  or  writer  to  the  signet,  pro- 
secute, conduct,  or  defend  any  information,  complaiut, 
or  other  proceeding  to  be  heard  or  determined  by  any 
justice  of  the  peace  of  the  United  Kingdom  .  .  . 
where  the  proceeding  relates  to  Inland  Revenue,  or 
to  any  fine,  penalty,  or  other  matter  under  the  care 
and  management  of  the  commissioners." 

Sir  John  Rigby,  A.G.  (Dartckwerts  and  Loehnis 
with  him),  for  the  appellant. — The  7  &  8  Geo.  4,  c. 
53,  8.  71,  is  not  repealed  by  sections  21  (1)  and  24  (2) 
of  the  Inland  Revenue  Act,  1890.  The  statement  in 
the  information  that  the  appellant  was  prosecuting 
by  order  of  the  Commissioners  of  Inland  Revenue 
was  sufficient  evidence  of  an  order  authorizing  the 
commencement  of  the  proceedings. 

He  cited* Hargreaves  v.  Hilliam,  58  J.  P.  364  (30th 
May,  1894). 
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Robinson,  King,  &  Co.  v.  Lynes.— "  The  Englishman.3 


High  Coubt. 


No  counsel  appeared  for  the  respondent. 

Mathew,  J. — I  am  of  opinion  that  the  justices 
were  wrong.  They  ought  to  have  obeyed  the  order 
of  the  court.  Their  excuse  is,  that  they  did  not 
understand  what  the  order  was.  That  is  an  excuse 
which  I  am  always  willing  to  accept  from  justices. 
It  is  clear  that  they  might  nave  come  to  a  conclusion 
in  this  case,  either  upon  the  statement  in  the  informa- 
tion that  the  appellant  prosecuted  by  order  of  the 
commissioners  under  7  &  8  Geo.  4,  c.  53,  s.  71,  or 
upon  having  produced  to  them  the  letter  or  instruc- 
tions referred  to  in  the  Inland  Revenue  Act  of  1890. 

They  came  to  the  conclusion  however,  guided,  no 
doubt,  by  the  advice  which  often  misleads  justices, 
that  the  provisions  of  the  later  statute  repealed  those 
of  the  earlier  one.  There  is  no  reason  for  coming  to 
any  such  conclusion.  We  can  reconcile  the  two 
enactments  with  perfect  ease.  The  case  must  go 
back  to  the  magistrates,  with  a  direction  to  convict 
the  respondent.  The  justices  have  taken  the  matter 
into  their  own  hands,  and  have  given  a  wrong  deci- 
sion ;  and  we  cannot  make  the  respondent  responsible 
for  any  costs  in  respect  of  these  proceedings. 

Kennedy,  J.,  concurred. 

Case  sent  back  to  justices  with  direction  to  convict. 

Solicitor  for  the  appellant,  The  Solicitor  of  Inland 
Bevenue. 


Q.  B.  Div.  ) 

(Wills  and  Vaughan  J  July  13,  1894. 

Williams,  JJ.)       ) 

Robinson,  King,  &  Co.  v.  Lynes.  (a.) 

Married  woman — Contract  be/ore  marriage — Personal 
liability— Judgment — Order  14. 

Judgment  can  be  entered  against  a  married  woman 
personally  in  respect  of  a  liability  upon  a  contract  made 
by  her  before  marriage,  such  liability  not  bring  taken 
aivay  by  the  Married  Women's  Property  Act,  1882. 

Appeal  from  chambers. 

The  action  was  brought  against  the  defendant,  a 
married  woman,  to  recover  £21  upon  a  bill  of 
exchange  accepted  by  her  before  marriage. 

An  application  for  judgment  under  order  14  was 
made  by  the  plaintiffs,  and  the  defendant  thereupon, 
by  way  of  defence,  alleged  that  since  the  date  of  the 
acceptance  of  the  bill  she  had  married.  The  master 
thereupon  gave  unconditional  leave  to  defend,  and 
upon  appeal  the  judge  at  chambers  referred  the  case 
to  the  court. 

Turrell  (Kisch  with  him),  for  the  plaintiff. — The 
Married  Women's  Property  Act,  1882  (45  &  46  Vict, 
c.  75),  does  not  affect  the  legal  liability  of  a  married 
woman  upon  contracts  entered  into  by  her  before 
coverture.  A  husband  and  wife  were  at  common  law 
liable  in  respect  of  the  wife's  ante-nuptial  contracts, 
and  where  at  common  law  a  married  woman  was 
liable  to  be  taken  under  a  ca.  sa„  she  can  now  be 
summoned  and  dealt  with  under  section  5  of  the 
Debtors  Act,  1869  (per  Lord  Eaher,  M.R.,  in  Scott  v. 
Morley,  36  W.  R.,  at  p.  68,  20  Q.  B.  D„  at  p.  125). 
The  plaintiffs  are  therefore  entitled  to  a  judgment 
against  the  defendant  personally.  In  any  event  the 
plaintiffs  are  entitled  to  judgment  against  the  separate 
estate  in  the  form  given  in  Scott  v.  Morley,  but 
although  in  that  case  it  was  held  that  there  was  no 
power  to  commit  a  married  woman  to  prison  for 

(a.)  Reported  by  John  P.  Mellob,  Esq.,  Barrister- 
at-Law. 


Prob.  Div.  &  Adm.  Div.  1  April  10-13;  May  8 ; 

Admiralty.  |  Aug.  8,  1894. 

"  The  Englishman."  (a.) 
Shipping — Damage — Tug  and  tow  in  collision  with  third 
ship  —  Admiralty  rule  of  division  of  damage  —  No 
contribution  amongst  tortfeasors. 

The  common  law  doctrine  of  contributory  negligence 
has  no  application  in  an  admiralty  action  of  damage, 
where  the  damage  proceeded  for  arises  out  of  a  collision 
between  ships. 

Accordingly,  where  the  owners  of  a  ship  damaged  in  a 
collision  xoith  a  steam- tug — at  the  time  of  the  collision 
towing  a  ship— proceeded  in  this  court  against  both  the 
tow  and  the  tug,  the  latter  of  which  counter-claimed 
against  the  plaintiffs,  and  it  appeared  that  each  of  the 
three  vessels  was  to  blame  for  tlie  collision,  although  the 
vessel  towed  was  not  in  collision  with  the  plaintiffs' 
vessel,  the  court  condemned  the  owners  of  the  steam-tug 
and  the  owners  of  the  vessel  towed  in  a  moiety  of  the 
damage  sustained  by  the  plaintiffs'  vessel,  and  the 
owners  of  the  plaintiffs'  vessel  in  a  moiety  of  the 
damage  sustained  by  the  steam-tug. 

The  Avon  and  Thomas  Joliffe,  39  W.  R.  176,  [1891] 
P.  7,  followed. 

This  was  an  action  of  damage  in  rem  instituted  on 

(a.)  Reported  by  C.  F.  Jemmett,  Esq.,  Barrister- 
at-Law. 


default  in  satisfying  a  judgment  recovered  against  her 
by  virtue  of  the  Married  Women's  Property  Act, 
1882,  that  judgment  was  expressly  confined  to  judg- 
ments recovered  under  that  Act,  and  did  not  apply  to 
judgments  which  were  recoverable  at  common  law. 
There  is  no  ground  for  refusing  to  give  the  plaintiff 
judgment  against  the  defendant  personally  under  I 
order  14.  She  cannot  now  plead  the  non-joinder  of 
the  husband  in  abatement,  and  the  court  would  not 
exercise  its  discretionary  power  of  ordering  him  to  be  ' 
joined  unless  he  took  property  through  his  wife* 

No  counsel  appeared  for  the  defendant. 

Wills,  J. — I  think  it  is  clear  that  in  this  case  the 
plaintiffs  are  entitled  to  the  right  which  they  claim,  of 
a  personal  judgment  against  the  defendant,  a  married 
woman,  at  common  law.  Formerly  the  wife  would 
have  been  entitled  to  plead  in  abatement  that  her 
husband  should  have  been  added.  There  is  no  such 
right  now,  and  an  application  by  her  to  the  court  to 
exercise  its  discretionary  power  to  compel  the  plain- 
tiff to  join  the  husband  would  not  succeed  unless 
food  ground  was  shown,  such,  for  instance,  as  that  he 
ad  benefited,  either  properly  or  improperly,  by  the 
transaction.  But  there  are  no  such  facts  here,  and 
under  the  circumstances  of  this  case  at  common  law 
judgment  could  properly  have  been  given  against  the 
defendant  alone.  Therefore,  unless  the  Married 
Women's  Property  Aot,  1882,  has  altered,  the  com- 
mon law  in  this  respect,  the  plaintiff  is  still  entitled 
to  such  a  judgment. 

But  has  that  Act  done  so  P  I  think  not.  If  the 
plaintiff  were  obliged  to  resort  to  sub-section  2  of 
section  1  of  that  Act  to  get  their  remedy,  as  was  the 
case  in  Scott  v.  Morley,  they  might  be  confined  to 
judgment  in  the  form  given  there  against  the  defend- 
ant's separate  estate.  But  that  is  not  the  case  here, 
and  I  am  clearly  of  opinion  that  the  plaintiff  has  a 
right  to  the  judgment  for  which  he  oontends. 

Vaughan  Williams,  J.— I  concur. 

Solicitors  for  the  plaintiff,  Kisch  <fc  Wake, 
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behalf  of  the  owners  of  the  steamship  Ada  against  the 

steam-tog  Englishman  and  the  barque  Australia,  to 

recover  the  damage  sustained  by  The  Ada  in  a  colli - 

J       don  between  her  and  The  Englishman  on  the  22nd 

I       of  February  last,  in  the  North  Sea,  when  The  Australia 

was  in  tow  of  The  Englishman. 

I  The  action  was  heard  on  the  10th,  11th,  12th,  and 

13th  of  April  last,  before  the  President,  assisted  by 

two  of  the  Elder  Brethren,  of  the  Trinity  House,  and 

I       the  court  decided  that  The  Englishman,  The  Australia , 

!       and  The  Ada  were  all  to  blame  for  the  collision,  but 

i       adjourned  the  case  in  order  that  the  question  of  law 

|       whether,    on    these   findings,    the    owners    of    The 

Australia,  that   vessel  not  having  been  herself  in 

collision  with  The  Ada,  were  liable  in  damages  to 

the  owners  of  The  Ada  either  at  all,  or,  if  liable  to 

any  extent,  to  what  extent  she  was  so  liable. 

April    30. — The   reserved   question   of   law    was 
signed. 

Sir  W.  Phillimore  and  Nelson,  for  the  plain- 
tifh,  referred  to  The  Sarah,  Lush.  549;  The 
Batavia,  1  Spks.  378 ;  The  Industrie,  19  W.  R.  728, 
L.  R.  3  A.  &  E.  303;  The  Nightwatch,  11  W.  R.  189, 
Lush.  542 ;  The  Robert  Poxo,  Br.  &  L.  99,  11  W.  R. 
Adm.  Dig.  24 ;  The  Sisters,  24  W.  R.  412,  1  P.  D. 
117;  The  Sinquasi,  5  P.  D.  241,  29  W.  R.  Dig.  199; 
The  Laconia,  12  W.  R.  90,  Br.  &  L.  117  ;  The  Energy, 
18  W.  R.  1009,  L.  R.  3  A.  &  E.  48;  The  Milan,  Lusb. 
388,  10  W.  R.  Adm.  Dig.  26 ;  The  Bushire,  5  Asp. 
Mar.  Law  Cas.  N.  S.  416,  33  W.  R.  Dig.  71 ;  The 
American  and  Syria,  22  W.  R.  927,  L.  R.  6  P.  C.  127; 
The  Vera  Cruz,  32  W.  R.  783,  9  P.  D.  88;  and 
contended  that  the  admiralty  rule  as  to  the  division 
of  damage  where  there  was  a  common  fault  applied 
to  the  present  as  to  other  actions  of  damage  in  rem. 

Aspinall,  Q.C.,  and  Butler  Aspinall,  for  the  defend- 
ants, the  owners  of  The  Englishman. 

Pyke,   Q.C.,  and  Scrutton,  for  the   owners  of   The 
Australia. — The  rule  as  to  there  being  no  contribution 
between   tortfeasors  does  not  apply  to  the  present 
case,  The  Australia  not  having  been  in  fact  a  tort- 
feasor, but  only  liable  by  inference  of  law  :  Pearson  v. 
SkeUon,    1  M.  &  W.  504 ;  Merryweather  v.  Nixan,  8 
T.  R.  186.     Moreover,  having  regard  to  the  provi- 
sions ot  the  Merchant  Shipping  Act,  1862,  as  to  the 
measure  of  limitation  of  the  liability  of  the  tug,  The 
Australia  ought  not  to  be  held  liable  beyond  the 
amount  to  which  the  tug's  liability  is  so  limited.    But 
the  real  point  is  that  as  The  Australia  is  only  liable 
in  damages  under  the  common  law  doctrine  of  the 
master  and  crew  of  the  tug  being  the  servants  of  the 
owners  of  The  Australia,  the  case  is  not  one  in  which 
the  admiralty  rule  of  division  of  damages  is  to  be  ap- 
plied ;  bat,  the  plaintiffs  having  been  guilty  of  con- 
tributory  negligence,  the  court  ought  to  hold  that 
the  common  law  rule  applies,  and  that  no  damages 
are  recoverable  from  the  owners  of  The  Australia. 

They  referred  to  The  Cleadon,  14  Moo.  P.  C.  C.  92, 
9W.B.EL  Dig.  15;  The  Niobe,  [1891]  A  C.  401, 
40  W-  K.  Dig.  101 ;  The  Mary,  28  W.  R.  95,  5  P.  D. 
14;  The  Quickstep,  15  P.  D.  196,  39  W.  R  Dig.  214; 
The  Avon  and  Thomas  Joliffe,  39  W.  R.  176,  [1891] 
P.  7  ;  The  Chartered  Bank  of  India  v.  The  Nether- 
lands India  Steam  Navigation  Co.,  31  W.  R.  445,  10 
Q.  B.  D.  521 ;  The  Bemina,  35  W.  R.  314,  12  P.  D. 
58;  The  Energy;  The  Max  Morris,  U.  S.  Rep.  137 
(Dara). 

May  8.— The  President.— In  this  case  The  Ada, 
m  ftf-parn  vessel,  brought  an  action  against  a  tug,  The 
Englishman,  and  her  tow,  a  barque,  The  Australia, 
in  respect  of  a  collision  between  herself  and  The 
Englishman,  occurring  in  the  North  Sea,  off  Seahatn. 
I  found  that  both  The  Ada  and  The  Englishman  were 


to  blame  for  their  excessive  speed,  and  that  The 
Australia  could  and  should  have  restrained,  but  did 
not  restrain,  the  speed  of  The  Englishman.  Be  vera! 
points  of  law  are  now  raised  on  behalf  of  The 
Australia. 

The  first  and  main  point  is  that  The  Ada  was 
guilty  of  contributory  negligenoe,  and,  therefore, 
cannot  recover  —  in  other  words,  that  the  com- 
mon law  rule,  and '  not  the  admiralty  rule  as  to  the 
division  of  damages,  applies.  The  argument,  as  I 
understand  it,  is  that,  inasmuch  as  the  collision  was 
not  between  The  Ada  and  The  Australia,  but  between 
The  Ada  and  The  Englishman,  and  as,  therefore,  in 
order  to  make  The  Australia  liable  to  The  Ada,  the 
principle  of  the  liability  of  a  master  for  the  negligenoe 
of  his  servant  is  introduced,  that  this  ousts  the  Ad- 
miralty doctrine  that,  when  in  a  collision  two  ships 
are  to  blame,  the  delinquent  ship  can  recover  only  a 
part  of  her  loss  fixed  by  admiralty  practice  in  this 
country  at  half  the  damage,  and  substitutes  the  com- 
mon law  doctrine  that  in  an  action  of  negligence 
neither  of  two  wrongdoers  can  recover. 

It  is  apparently  true  that  the  precise  set  of  facts  in 
this  case  has  hitherto  not  arisen  for  adjudication  be- 
cause in  the  two  cases  nearest  to  it  there  is  a  difference. 
Neither  in  The  Niobe,  36  W.  R.  812,  13  P.  D.  55,  where 
a  vessel  was  held  entitled  to  recover  both  against  a  tug 
with  whom  she  came  into  oollision  and  a  tow  who 
was  held  responsible  for  the  tug,  nor  in  The  American 
and  The  Syria,  when,  where  a  oollision  occurred 
under  similar  circumstances,  a  vessel  was  held  entitled 
to  recover  against  the  tug  alone,  was  the  plaintiff 
vessel  to  blame.  In  the  latter  case,  had  the  plaintiff 
vessel  been  to  blame,  the  ordinary  rule  of  admiralty 
law  would,  no  doubt,  have  been  followed. 

But,  although  there  is  no  authority  in  point,  the 
case  seems  to  me  to  be  clear  on  principle,  and,  indeed, 
to  be  free  from  the  difficulties  which  occur  in 
several  cases  similar  in  some  respects  to  the  present. 
This  is  a  case  of  maritime  tort  arising  out  of  a 
collision  between  ships,  and  in  which  both  the  plain- 
tiffs and  the  defendants  appear  in  the  action  as  the 
owners  of  ships,  and  in  that  capacity  are  to  blame  in 
respect  of  the  collision. 

It  is  a  case  of  a  maritime  tort.  Therefore  it  is  a 
case  within  the  admiralty  jurisdiction  (see  The  Sarah, 
Lush.  549),  and  a  case  to  which  decisions  given  in 
cases  of  contract,  such  as  The  Energy,  are  not 
applicable.  It  is  a  case  arising  out  of  a  collision 
between  ships.  Therefore  we  need  not  concern  our- 
selves with  such  extensions  of  admiralty  law  as  appear 
to  have  been  made  in  America.  I  was  referred  in 
argument  to  the  case  of  The  MacMorris,  in  which  the 
Supreme  Court  of  the  United  States  held  that  a  man 
who  fell  from  the  bridge  to  the  deck,  partly  by  his 
own  fault,  partly  by  the  fault  of  the  officers  of  the 
vessel,  was  entitled  to  recover  part  of  his  damages. 
But  it  is  sufficient  for  the  present  purpose  to  accept 
the  limitation  of  the  admiralty  rule  to  collibious 
between  ships  as  suggested  by  Lord  Hersohell  and 
Lord  Macnaghten  in  the  case  of  The  Zeta,  [1893]  A.  C, 
pp.  487,  491,  in  the  House  of  Lords, 

It  is  a  case  where  both  the  plaintiffs  and  the 
defendants  appear  in  the  action  as  owners  of  ships, 
and  are  both  io  that  capacity  to  blame  in  respect  of 
the  collision.  Therefore  the  question  is  not  the 
same  as  in  the  case  of  The  Milan,  where  the 
owners  of  the  cargo  in  one  ship  in  default  brought 
an  action  against  the  owners  of  the  other  ship,  and 
it  was  held  that  the  defendants  were  liable  to  pay 
only  half  of  the  damage,  and  it  is  not  necessary  to 
consider  how  far  the  authority  of  The  Milan,  recog- 
nized by  the  Court  of  Appeal  in  the  case  of  the 
Chartered  Mercantile  Bank  of  India  v.  Netherlands 
India  Steam  Navigation  Co.,  is  shaken  by  the  observa- 
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tione  made  by  the  same  judges  in  the  subsequent  case 
of  The  Bernina,  nor  to  point  out  the  distinction 
between  the  case  of  The  Milan  and  that  of  The  Bushire ; 
nor  is  it  necessary  to  consider  the  view  taken  by 
Butt,  J.,  in  the  case  of  The  Vera  Cruz,  that  the 
admiralty  rule*  applies  not  only  in  aotions  between 
ships,  but  in  an  action  by  the  (I  omit  the  considera- 
tion of  the  action  in  that  case  being  by  the  repre- 
sentative of  the  master)  master  of  one  ship  against 
the  owners  of  the  other  when  both  ships  are  to 
blame,  and  thus  the  captain  himself  in  default. 

The  one  fact  which  introduces  a  new  element  for 
consideration  is  that  in  the  present  case,  though  one 
of  the  two  ships  in  collision  was  the  ship    of  the 
plaintiffs,  the  other  ship  in  collision  was  not  the  ship 
of  the  present  defendants.      But  it  appears  to  me  to 
be  immaterial  when  once  it  is  established  that  the 
defendants  are  liable  in  respect  of  the  collision,  and 
that  their  liability  rests  on  a  principle  forming  part 
of  the  law  maritime.     This  case  is  not  like  those  of 
The  Vera  Cruz  and  The  Bernina,  in  which  the  House 
of  Lords  in  the  one  case  and  the  Court  of  Appeal  in 
the  other  held  that,  as  the  action  was  brought  under 
Lord  Campbell's  Act,  the  actions  were  not  within  the 
jurisdiction  of  the  Admiralty  Court  and  not  cases  to 
which  section  25,  sub- section  9,  of  the  Judicature  Act 
of  1873  applied.     It  is  clear  from  the  oases  of  The 
Sinquasi  and  The  Niche  that  when  a  vessel  comes  into 
collision  with  a  tug  by  reason  of  some  negligence  of 
the  tuff,  which  the  tow  could  have  prevented,  the  tow 
is  liable  to  the  vessel  so  coming  into  collision  with 
the  tug,  and  that  solely  by  force  of  the  law  maritime. 
I  am  by  no  means  sure  that  this  case  may  not  be 
said  to  fall  within  the  principle  of  the  tow  and  tug, 
being,  in  contemplation  of   law,   identified   as   one 
ship.      That  principle  clearly  applies  for  the  purposes 
of  the  navigation    rules  :    The   Cleadon,   Lush.  158, 
14  Moo.  P.  C.  C.  92  ;  and  in  the  case  of  The  Niobe  it 
was  held  in  the  House  of  Lords  that  the  tow  and  tug 
were  one  ship  in  contemplation  of  law  for  all  purposes 
of  their  joint  navigation,  and  that  that  principle  applied 
so  as  to  make  the  underwriters  under  a  policy,  whioh 
in  terms  dealt  with  the  insured  ship  coming  into 
collision,  liable  in  respect  of  a  collision  between  her 
tug  and  another  vessel.     Nor  does  it  appear  to  me 
that  the  decision  in  The  Mary  nor  the  view  taken  by 
the  Privy  Council  in  The  American  and  The  Syria  con- 
flict with  either  of  these  authorities.    In  the  case  of  The 
Mary  the  tow  and  tug  were  in  pari  delicto,  but  the 
tow  was  relieved  from  the  consequence  of  her  fault  by 
the  presence  of  a  pilot,  an  advantage  which  the  tug  could 
not  claim.     It  was  indeed  said  in  the  case  of  The 
American  and   The  Syria  that  the  principle  of  the 
tug  and  tow  being  one  ship  did  not  in  that  case 
apply  to  make  the  tow  liable,  but  that  was  because 
not  only  the  sole  motive  power  but  also  the  sole 
control  was  in  the  tug.     But  for  the  purposes  of  this 
case  it  is  sufficient  to  adopt  the  language  of  the 
Privy  Council  in  The  American  and  The  Syria :  "  The 
tug  is  in  the  service  of  the  tow,  the  tow  is  answerable 
for  the  negligence  of  her  servant,  and  is  for  some 
purposes  identified  with  her."      And    inasmuch  as 
such-  liability  of  a  master  for  his  servant  is  as  much 
Dart  of  admiralty  law  as  of  the  common  law,  and 
this  case,  therefore,  falls  certainly  within  admiralty 
jurisdiction,  I  cannot  see  why  the  admiralty  rule  of 
law,  that  a  delinquent  ship  in  collision  can  recover 
part  of  her  damages,  is  to  be  excluded.     I  will  only 
add  that  in  the  case  of  The  Sisters,  which  was  referred 
to  before  me  as  an  instance  of  an  action  in  which 
the  plaintiff  and  defendant  ship  were  not  in  collision 
with  each  other,  I  think  that  the  phrase  of  James, 
L.J.,    "To   disentitle  The  Alfreda  to  her  right  of 
recovery  there  must  have  been  contributory    negli- 
gence,*'   must   be    understood    to    mean  that  such 


contributory  negligence  would  disentitle  The  Alfreda 
to  her  right  of  recovery  of  her  full  damages.  There 
is  nothing  to  show  that  the  learned  judge  intended 
to  suggest,  much  less  to  decide,  that  The  Alfreda,  if 
negligent,  would  have  failed  altogether  in  her  action. 
The  second  point  made  in  this  case  was  that  the 
judgment  should  be  drawn  up  so  as  to  make  The 
Englishman  and  The  Australia  primarily  liable  for  a 
moiety  of  the  sum  recoverable,  with  a  remedy  over 
against  each  in  default  of  the  other.  This  point 
seems  to  me  to  be  concluded  by  the  judgment  in  Tht 
Avon  and  The  Thomas  Joliffe.  It  is  also  urged  that 
the  liability  under  the  decree  would  be  for  the  balance 
of  the  moiety  of  The  Ada's  damage  over  the  moiety 
of  The  Englishman's  damage.  This  was  conceded  by 
counsel  on  behalf  of  The  Ada. 

Lastly,  it  was  suggested,  but  not,  I  think,  pressed, 
that  the  tonnage  of  the  tug  limited  the  total  liability 
of  the  tug  and  tow.  I  can  see  no  authority  in  the 
words  of  the  54th  section  of  the  Merchant  Shipping 
Act  of  1862  for  this  contention. 

The  decree  in  the  action  drawn  up  in  the  registry 
was,  so  far  as  material,  in  terms  as  follows  : — 

May 8, 1894. —  .  .  .  "The President  pronounced 
the  collision  to  have  been  occasioned  by  the  fault  or 
default  of  the  owners,  masters,  and  crews  of  the 
respective  vessels  Englishman,  Australia,  and  Ada, 
and  he  condemned  the  owners  of  the  steam-tog 
Englishman  and  their  bail,  and  the  owners  of  the 
barque  Australia  and  their  bail,  in  a  moiety  of  thft 
plaintiffs'  claim  in  respect  of  the  said  damage ;  and 
also  comdemned  the  owners  of  the  steamship  Ada  and 
their  bail  in  a  moiety  of  the  counter-claim  of  the 
owners  of  the  said  steam-tug  Englishman  in  respect 
of  the  said  damage  .  .  .  and  he  referred  the  said 
damage  to  the  registrar,  assisted  by  merchants,  to 
report  the  amount  thereof,  but  made  no  order  as  to 
costs." 

The  owners  of  The  Ada  and  the  owners  of  Tht 
Englishman  brought  in  their  claims  before  the 
registrar,  and  attended  the  reference  in  support  of 
such  claims.  The  reference  was  also  attended  by 
counsel  on  behalf  of  the  owners  of  The  Australia. 
The  registrar,  after  assessing  the  damages  which  the 
owners  of  The  Ada  and  the  owners  of  The  Englishman 
had  sustained  by  reason  of  the  collision,  recommend*! 
in  his  report  that  the  owners  of  The  Ada  and  the 
owners  of  The  Englishman  should  respectively  have 
the  costs  of  proving  their  respective  claims  before 
him,  and  that  the  owners  of  The  Australia  should 
have  the  costs  they  had  incurred  in  protecting  their 
interest  at  the  reference. 

Aug.  8. — Nelson,  on  behalf  of  the  owners  of  The 
Ada,  now  moved,  in  objection  to  the  registrar's  report, 
that  the  above  recommendation  as  to  how  the  costs  of 
the  reference  should  be  borne,  should  be  varied  so  far 
as  it  condemned  the  owners  of  The  Ada  in  any  costs 
incurred  by  the  owners  of  The  Australia  on  the 
reference. 

No  doubt  the  ordinary  practice  in  the  registry 
where  two  ships,  each  having  brought  in  a  claim, 
are  to  blame  for  a  collision  is  f«»r  each  party  to  have 
the  costs  of  proving  his  claim;  and  the  registrar 
seems  to  have  thought  he  was  not  departing  from 
this  practice  in  giving  the  owners  of  The  Australia 
costs  in  the  way  he  has  done,  although  she  had  no 
claim  before  him;  but  the  result  is  unfair  to  the 
owners  of  The  Ada,  as  the  costs  the  owners  of  Tfa 
Australia  would  recover  under  the  recommenda- 
tion were,  to  a  great  extent,  incurred  in  protecting 
their  interests  against  the  owners  of  The  Englishman. 
In  fact,  under  the  recommendation  the  owners  of  The 
Ada  would  have  to  pay  practically  two  seta  oi 
costs. 
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BcruUon,  for  the  owners  of  The  Australia. 

The  President. — I  think  the  proper  order  for  m| 
to  make,  will  be  that  the  recommendation  of  the 
registrar  a*  to  costs  should  be  varied  to  this  extent, 
that  the  owners  of  The  Australia  should  only  have  the 
costs  incurred  by  them  at  the  reference  in  attending 
to  protect  their  interest  against  the  claim  of  The  Ada ; 
the  owners  of  The  Ada  being  relieved  from  paying 
whatever  costs  were  incurred  by  the  owners  of  The 
Australia  in  and  about  attending  the  reference  so 
far  as  it  related  to  the  claim  of  The  Englishman. 

Solicitors  for  the  plaintiffs,  Lawless  A  Co. 

Solicitors  for  the  owners  of  The  Englishman, 
Pritehard  A  Sons. 

Solicitors  for  the  owners  of  The  Australia,  Cooper 
&Co. 


Court  of  appeal. 

From  Prob.  Div.  &  Adm.  Div.  . 
(Lord  Eeher,  M.R. ,  and  Lopes  '  Nov  8. 

and  Rigby,  L.J  J.)  ) 

"  The  Delano." 
Neptune  Steam  Navigation  Co.  v.  Sclateb  & 
Procter,  (a.) 

County  court — Admiralty — Appeal — Practice — Juris- 
diction— County  Courts  Admiralty  Jurisdiction  Act, 
1868  (31  «fe  32  Vict.  c.  71),  ss.  26,  31— County  Courts 
Act,  1888  (51  <fc  52  Vict.  c.  43),  s.  120. 

Sections  26  and  31  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  are  impliedly  repealed  by  section 
120  of  the  County  Courts  Act,  1888,  so  far  as  relates  to 
appeals  on  questions  of  law.  An  appeal,  therefore,  lies 
on  a  question  of  law  from  a  judgment  of  a  county  court 
in  an  admiralty  action,  though  the  amount  of  the  judg- 
ment is  less  than  £50,  and  though  no  security  for  costs 
has  been  given. 

Appeal  from  a  decision  of  a  divisional  court  of  the 
Probate,  Divorce,  and  Admiralty  Division,  sitting  in 
Admiralty. 

The  action  was  brought  in  the  county  court  of 
Sunderland,  on  the  admiralty  side.  The  plaintiffs, 
the  owners  of  the  ship  Delano,  sued  the  defendants, 
the  consignees  of  a  bill  of  lading,  to  recover  £49 
damages  for  one  day's  detention  of  the  ship  at  the 
port  of  discharge.  The  county  court  judge  held  that 
the  plaintiffs  were  entitled  to  judgment. 

The  defendants  appealed  to  the  Admiralty  Division 
of  the  High  Court,  under  section  120  of  the  County 
Courts  Act,  1888,  on  a  question  as  to  the  construction 
of  one  of  the  clauses  in  the  bill  of  lading.  The 
defendants  did  not  give  any  security  for  the  costs  of 
the  appeal.  The  Divisional  Court  (Sir  Francis  Jeune 
and  Barnes,  J.)  allowed  the  appeal,  and  gave  judg- 
ment for  the  defendants. 

The  plaintiffs  appealed. 

T.  Willes  Chitty  and  F.  NewboUJorthe  plaintiffs.— 
The  first  ground  of  appeal  is  that  the  Divisional  Court 
had  no  jurisdiction  to  entertain  the  appeal  from  the 
county  court,  the  amount  recovered  being  less  than 
£50,  and  the  defendants  not  having  given  security  for 
.  costs.  The  County  Courts  Admiralty  Jurisdiction 
*  Act,  1868,  as  amended  by  the  County  Courts  Admiralty 
Jurisdiction  Act,  1869,  conferred  upon  county  courts 

(a.)  Reported  by  F.  G.  Rucker,  Esq.,  Barrister- 
at-Law. 


for  the  first  time  jurisdiction  over  admiralty  causes. 
Sections  26-31  of  the  Act  of  1868  constitute  a  code 
relating  to  appeals  from  the  county  court  in  admiralty 
causes  to  the  High  Court  of  Admiralty,  now  repre- 
sented by  the  Admiralty  Division.  Section  26  says,  "An 
appeal  may  be  made  to  the  High  Court  of  Admiralty 
of  England  from  a  final  decree  or  order  of  a  county 
court  in  an  admiralty  cause,  and,  by  permission  of 
the  judge  of  the  county  court,  from  any  interlocutory 
decree  or  order  therein,  on  security  for  costs  being 
first  given,  and  subject  to  such  other  provisions  as 
General  Orders  shall  direct."  Section  31  says,  "  No 
appeal  shall  be  allowed  unless  the  amount  decreed 
or  ordered  to  be  due  exceeds  the  sum  of  fifty  pounds." 
A  judgment  for  over  £50,  and  the  giving  of  security 
for  costs,  are  still  conditions  precedent  to  the  right  of 
appeal.  The  Divisional  Court,  following  the  case  of 
The  Eden,  40  W.  R.  415,  [1892]  P.  67,  thought  that 
these  sections  had  been  impliedly  repealed  by  section 
120  of  the  County  Courts  Act,  1888,  which  allows  an 
appeal  to  be  brought  to  the  High  Court  from  any 
county  court  judgment  or  order  on  a  point  of  law  or 
equity  or  upon  the  admission  or  rejection  of  any 
evidence,  subject  to  such  conditions  as  may  be  pre- 
scribed by  rules  of  the  Supreme  Court,  provided  that 
there  shall  be  no  appeal  in  any  action  of  contract  or 
tort  where  the  debt  or  damage  claimed  does  not 
exceed  £20.  But  in  passing  the  County  Courts  Act, 
1888,  the  Legislature  were  dealing  primarily  with  the 
county  court  jurisdiction  in  common  law  and  equity ; 
section  125  is  the  only  section  which  mentions 
admiralty  matters.  No  rules  have  ever  been  made 
under  this  Act  regulating  the  procedure  in  admiralty 
appeals.  This  Act  repeals  all  the  earlier  County 
Courts  Acts  which  dealt  with  the  jurisdiction  in 
common  law  and  equity ;  but  it  does  not  repeal  the 
County  Courts  Admiralty  Jurisdiction  Acts.  The 
County  Courts  Aot,  1875,  expressly  repealed  section 
29  of  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868  ;  it  therefore  left  the  other  sections  of  that  Act 
unrepealed.  And  the  County  Courts  Aot,  1888,  is  a 
re-enactment  of  the  Act  of  1875  and  the  other  Acts 
which  were  to  be  read  together  with  it.  The  Eden,  and 
the  previous  case  of  the  The  Hero,  40  W.  R.  143, 
[1891]  P.  294,  are  not  binding  on  this  court,  and 
ought  to  be  overruled. 

They  cited  the  following  oases  :—The  Forest  Queen, 
19  W.  R.  167,  L.  R.  3  A.  &  E.  299;  The  Falcon,  26 
W.  R.  696,  3  P.  D.  100 ;  The  Cashmere,  38  W.  R.  623, 
15  P.  D.  121 ;  The  Humber,  32  W.  R.  663, 9  P.  D.  12 ; 
The  Dart,  41  W.  R.  153,  [1893]  P.  33;  The  Alne 
Holme,  41  W.  R.  572,  [1893]  P.  173. 

Hugh  Boyd  (Simey  with  him),  for  the  defendants. 
— It  is  not  necessary  to  contend  that  sections  26  and 
31  of  the  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  have  been  repealed  by  section  120  of  the  County 
Courts  Aot,  1888.  They  mey  well  stand  together 
with  the  later  enactment.  The  Aot  of  1868  gave  a 
full  right  of  appeal,  i.e.,  a  right  of  appeal  on  ques- 
tions of  law  or  fact,  subject  to  certain  conditions. 
The  Act  of  1888  gives  a  new  right  of  appeal  on 
questions  of  law  only.  The  result  is  that,  if  the 
amount  in  dispute  is  over  £50,  an  appeal  may  be 
brought,  under  the  Act  of  1868,  either  on  law  or  on 
fact,  provided  that  security  be  given;  but  if  the 
amount  in  dispute  is  less  than  £50,  and  it  is  desired 
to  appeal  on  a  point  of  law,  it  is  necessary  to  proceed 
under  the  Act  of  1888,  and  in  that  case  security  need 
not  be  given.  The  defendants'  appeal  to  the 
Admiralty  Division  was,  therefore,  properly  brought. 

Lord  Esheb,  M.R. — The  words  of  section  120  of 
the  County  Courts  Act,  1888,  are  in  themselves  large 
enough  to  be  applicable  to  all  county  court  actions, 
including,  of  course,  actions  on  the  admiralty  side  of 
a  county  court.     It  would  seem,  therefore,  that  if 
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Coubt  op  Appeal. 


any  party  to  any  admiralty  action  in  a  oounty  court 
shall  be  dissatisfied  with  the  determination  or  direc- 
tion of  the  judge  in  point  of  law  or  equity,  or  upon 
the  admission  or  rejection  of  any  evidence,  he  may 
appeal  therefrom  to  the  High  Court,  without  any 
restriction  as  to  giving  security  for  costs ;  provided 
only  that  there  shall  be  no  appeal  in  any  action  of 
contract  or  tort  unless  the  amount  claimed  exceeds 
£20,  or  unless  the  judge  gives  leave  to  appeal. 
According  to  the  ordinary  rule  of  construction,  we 
are  bound  to  give  to  the  words  of  an  Act  of  Parlia- 
ment expressed  in  large  terms  their  full  meaning, 
unless  we  are  prevented  by  something  from  doing  so. 
But  then  we  have  to  consider  the  County  Courts 
Admiralty  Jurisdiction  Act,  1868,  which  also  is 
expressed  in  large  terms.  Section  26  says  that  an 
appeal  may  be  brought  from  a  final  decree  or  order 
of  a  county  court  in  an  admiralty  cause  on  security 
for  costs  being  first  given.  The  largeness  of  these 
words  is  afterwards  limited  by  section  31,  which  says 
that  no  appeal  shall  be  allowed  unless  the  amount 
decreed  or  ordered  to  be  due  exceeds  the  sum  of  £50. 
Under  that  statute,  therefore,  there  is  no  appeal  if 
the  amount  recovered  is  under  £50,  and,  where  there 
is  an  appeal,  security  for  costs  must  be  given. 

Now  if  section  120  of  the  County  Courts  Act,  1888, 
can  apply  at  all  to  the  same  subject-matter  as 
sections  26  and  31  of  the  County  Courts  Admiralty 
Jurisdiction  Act,  1868,  it  is  clear  that  it  does  not 
apply  to  the  whole  of  it,  but  only  to  part — viz.,  to 
those  cases  in  which  an  appeal  is  brought  on  a  point 
of  law.  If  the  Act  of  1888  were  inconsistent  with 
the  whole  of  those  sections  of  the  Act  of  1868,  then  it 
would  by  implication  repeal  them.  But  if  it  is 
inconsistent  with  only  part  of  them,  then  it  repeals 
so  much  of  them  as  is  inconsistent  with  it,  but  not  the 
rest.  If  it  is  only  inconsistent  with  so  much  of  those 
sections  as  relates  to  appeals  on  questions  of  law, 
then  it  repeals  so  much  of  them,  but  leaves  that  part 
of  them  which  deals  with  appeals  on  questions  of  fact 
unrepealed.  The  result  would  be  that  where  a  party 
to  an  action  on  the  admiralty  side  of  a  county  court 
is  dissatisfied  with  the  judgment  on  a  point  of  law, 
he  may  appeal  without  any  condition  or  restriction, 
except  only  those  prescribed  by  section  120  of  the 
County  Courts  Act,  1888 ;  but  where  he  desires  to 
appeal  on  a  question  of  fact,  the  case  remains  under 
the  County  Courts  Admiralty  Jurisdiction  Act,  1868, 
and  it  is  therefore  necessary  for  him  to  give  security 
for  costs,  while,  if  the  amount  of  the  judgment  is  less 
than  £50,  he  will  not  be  entitled  to  appeal  at  all. 

Are,  then,  the  general  words  in  section  120  of  the 
County  Courts  Act,  1888,  applicable  to  admiralty 
actions  P  Reasons  have  been  urged  before  us  for 
saying  that  they  are  not.  But  in  my  opinion  the 
words  are  sufficiently  large,  and  there  is  nothing  to 
prevent  us  holding  that  section  120  applies  to 
admiralty  actions  as  well  as  to  others.  Therefore, 
in  an  admiralty  action  in  a  county  court,  an 
appeal  lies  on  a  question  of  law,  without  any  condi- 
tion as  to  giving  security,  whether  the  amount  of  the 
judgment  be  over  or  under  £50.  But  where  the 
party  seeks  to  appeal  on  a  question  of  fact,  he  is  con- 
fined to  the  restricted  right  of  appeal  given  by  the 
Act  of  1868,  i.e.,  if  the  amount  of  the  judgment  is 
under  £50  he  has  no  appeal  at  all,  and  if  the  amount 
is  over  £50,  then  he  must  give  security. 

I  am  of  opinion  that  section  120  of  the  Act  of  1888 
has  repealed  sections  26  and  31  of  the  Act  of  1868  so 
far  as  they  applied  to  appeals  on  a  question  of  law. 

Lopes,  L.J. — I  think  that  the  conclusion  at  which 
the  Master  of  the  Bolls  has  arrived  is  a  salutary  one, 
and  I  do  not  differ  from  his  judgment.  But  I  feel 
the  force  of  certain  difficulties  which  have  been  pre-  I 


sented  to  us,  and  it  is  only  with  some  hesitation  that 
I  concur. 

1    Rigby,  L.J.,  concurred  with  the  Master  of  the 
Bolls. 

The  Court  then  heard  argument  for  the  appellants 
on  other  grounds,  and  ultimately  dismissed  the 
appeal. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Downing,  Holman,  St 
Co.,  for  Pinkney  &  Bolam,  Sunderland. 

Solicitors  for  the  defendants,  Rowcliffes,  Rawle,  & 
Co.,  for  Cooper  &  Ooodger,  Newcastle-upon-Tyne. 


Prom  Q.  B.  Div.       *) 
(Lord  Esher,  M.R.,  and  [  Nov.  1. 

Lopes  and  Rigby,  L.J  J.)  ? 

Weoo-Pbosseb  v.  Evans,  (a.) 

Contract — Joint  contract — Joint  guarantee — Cheque  given 
by  one  joint  guarantor — Unsatisfied  judgment  on  cheque 
— Action  against  other  guarantor  on  guarantee — Bob 
judicata. 

An  unsatisfied  judgment  on  a  cheque  given  by  one  joint 
contractor  in  respect  of  the  joint  debt  is  no  bar  to  an 
action  against  the  other  joint  contractor  on  the  original 
debt. 

Two  persons  jointly  guaranteed  the  payment  by  a 
tenant  of  his  rent  to  the  plaintiff.  Tlte  tenant  having 
made  default  in  payment  of  the  rent,  one  of  the  joint 
guarantors  gave  the  plaintiff  his  cheque  for  the  amount. 
The  clieque  being  dishonoured,  the  plaintiff  sued  upon  it 
and  recovered  judgment,  which  was  not  satisfied.  The 
plaintiff  then  sued  the  other  joint  guarantor  upon  the 
guarantee. 

Held,  that,  as  the  causes  of  action  were  different,  the 
judgment  on  the  cheque  was  no  bar  to  the  action  on  the 
guarantee. 

Drake  v.  Mitchell,  3  East,  251,  followed. 

Cambefort  v.  Chapman,  35  W.  R.  838,  19  Q.  B.  D. 
229,  overruled. 

Judgment  of  Wills,  J.  (42  W.  R.  639,  [1894]  2  Q.  B. 
101,  affirmed. 

Appeal  from  the  judgment  of  Wills,  J.,  in  favour 
of  the  plaintiff  at  the  trial  of  the  action  without  a 
jury ;  reported  42  W.  R.  639,  [1894]  2  a  B.  101. 

The  plaintiff,  in  January,  1890,  let  a  certain  farm  to 
a  tenant  at  an  annual  rent  of  £385,  and  the  defend- 
ant and  one  Thomas  jointly  guaranteed  the  due  pay- 
ment of  the  rent  by  the  tenant.  Default  having  been 
made  in  the  payment  of  a  half-year's  rent,  application 
was  made  to  Thomas,  and  he  gave  the  plaintiff  his 
cheque  for  the  amount.  The  cheque  having  been 
dishonoured,  the  plaintiff  brought  an  action  upon  it 
against  Thomas,  and  recovered  judgment,  and  issued 
execution,  but  the  execution  proved  fruitless  and 
the  judgment  remained  unsatisfied.  The  plaintiff 
then  brought  this  action  against  the  defendant  upon 
the  guarantee. 

Wills,  J.,  held  that  the  judgment  recovered  against 
Thomas  upon  his  cheque  was  no  bar  to  an  action 
against  the  defendant  upon  the  guarantee,  and  gave 
judgment  for  the  plaintiff. 

Tne  defendant  appealed. 

J.  E.  Bankes  (A.  E.  Mackintosh  with  him),  for  the 
defendant. — The  cases  of  King  v.  Hoare,  13  M.  &  W. 
494,  and  Kendall  v.  Hamilton,  28  W.  R.  97,  4  App* 
Cas.  504,  show  that  joint  contractors  ought  to  be 

(a.)  Reported  by  W.  P.  Barry,  Esq.,  Barriatex-at- 
Law. 
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sued  jointly,  and  that,  as  the  plaintiff  has  recovered 
judgment  against  one  joint  contractor,  and  has 
i  thereby  disabled  himself  from  joining  him  as  a  defend- 
ant in  an  action  against  the  other  joint  contractor, 
the  latter  is  discharged.  The  plaintiff,  by  recovering 
judgment  upon  the  cheque  against  Thomas,  disabled 
himself  from  joining  Thomas  as  a  defendant  in  this 
action,  and  therefore  the  judgment  recovered  against 
Thomas  is  a  bar  to  an  action  on  the  guarantee  against 
the  present  defendant.  The  test  is,  not  whether  the 
cause  of  action,  in  its  strict  technical  sense,  is  the  same, 
bat  whether  judgment  has  already  been  recovered 
against  one  joint  contractor  in  respect  of  the  original 
debt.  The  judgment  on  the  cheque  was  in  respect  of 
the  original  debt.  The  case  of  Cambefort  v.  Chap- 
man, 35  W.  B.  838,  19  a  B.  D.  229,  is  directly  in 
point  In  Drake  v.  Mitchell,  3  East,  251 ,  the  demurrer 
was  to  a  plea  that  did  not  state  the  facts  precisely. 
Moreover,  in  that  case  the  joint  debt  was  a  specialty 
debt,  and  the  giving  of  a  bill  of  exchange  could  not 
■upend  the  remedy  on  the  covenant,  which  was  a 
security  of  a  higher  nature.  A  man  cannot  be  sued 
for  the  same  thing  twice,  and  this  rule  would  be 
violated  if  Thomas  could  have  been  sued  in  this 
action.  By  lea  on  Bills,  loth  ed.,  p.  311,  shows  that 
judgment  recovered  on  a  bill  or  note  is  an  extinguish- 
ment of  the  original  debt  as  between  the  plaintiff  and 
the  defendant. 

He  also  referred  to  In  re  Hodgson,  Beckett  v.  Rams- 
dale,  34  W.  B.  127,  31  Ch.  D.  177. 

A.  T.  Lawrence,  for  the  plaintiff. — The  question  is 
whether  the  cause  of  action  in  the  second  action  is 
the  same  as  in  the  first.  There  can  be  no  merger  by 
judgment  except  in  respect  of  the  same  cause  of 
action.  The  cause  of  action  on  the  cheque  is 
different  from  that  on  the  guarantee.  The  parties 
would  be  different,  and  the  pleas  would  be  different. 
If  Thomas  were  sued  on  the  guarantee,  he  oould  not 
plead  judgment  recovered.  The  defendant  might 
have  taken  out  a  summons  to  have  Thomas  abided  as 
a  defendant,  the  plea  in  abatement  being  now 
abolished,  and  not  having  done  so  he  cannot  now 
complain.  The  passage  in  Byles  on  Bills  means  that 
the  bill,  not  the  original  debt,  is  extinguished.  If  it 
meant  the  original  debt,  the  passage  is  wrong,  for 
otherwise,  if  the  action  on  the  cheque  failed  for 
want  of  parties,  the  debt  would  be  gone.  The  deci- 
sion in  Drake  v.  Mitchell  is  in  point,  and  should  be 
followed  in  preference  to  Cambefort  v.  Chapman. 

J.  E.  Bankes,  in  reply. — If  the  second  action  is  in 
respect  of  the  same  subject-matter — in  this  case  the 
same  debt — the  judgment  in  the  first  action  is  a  bar 
to  the  second  action :  Phillips  v.  Berryman,  3  Dong. 
286;  Rotitledge  v.  Hislop,  8  W.  B.  363,  29  L.  J.  M.  C. 
90;  Brunsden  v.  Humphrey,  32  W.  B.,  at  p.  945,  14 
Q.  B.  D.,  at  p.  148. 

Lord  Esher,  M.B. — In  this  case  the  guarantee  was 
joint,  and  not  joint  and  several.  When  the  tenant 
did  not  pay  the  rent,  the  plaintiff  had  a  right  to 
bring  an  action  upon  the  guarantee  against  the  two 
joint  contractors.  Under  the  old  law,  if  one  joint 
contractor  were  sued  alone,  the  one  sued  might  have 
put  in  a  plea  in  abatement,  and  thus  have  compelled 
the  plaintiff  to  join  the  other  joint  contractor.  Now, 
since  the  Judicature  Act  the  same  result  may  be 
brought  about  by  the  one  sued  taking  out  a  summons 
to  have  his  co-contractor  joined  as  a  defendant  with 
him.  The  plaintiff  here  took  a  cheque  for  the 
amount  of  the  rent  from  Thomas,  one  of  the  joint 
guarantors.  The  taking  of  that  cheque  was  not  a 
satisfaction  of  the  debt,  but  only  conditional  pay- 
ment If  the  cheque  were  paid,  the  debt  would 
have  been  satisfied,  and  the  present  defendant  could 
not  have  been  sued  by  the  plaintiff.    The  defendant 


would  only  have  been  liable  to  a  claim  by  Thomas 
for  contribution.    The  defendant's  position  was  not 
altered  in  the  smallest  degree  by  the  plaintiff  taking 
Thomas'  cheque.    The  cheque  being  dishonoured,  the 
plaintiff  sued  Thomas  upon  it,  and  recovered  judg- 
ment.     The  cause  of   action   was   the   breach   by 
Thomas  of  his  promise  on  the  cheque  to  pay  the 
amount  on  demand.     If  the  full  fruits  of  that  judg- 
ment were  obtained  by  execution,  the  debt   would 
have  been  satisfied,  and  the  present  defendant  could 
not  have  been  sued,  though  he  would  have  been  liable, 
to  Thomas  for  contribution,  but  not  for  contribution 
towards  the  costs  of  that  action.     The  judgment, 
however,   was  fruitless.      It  was  argued   that    the 
judgment    recovered     against    Thomas    is    a    bar 
to   the   present   action.      The   rule   of   law    relied 
upon  is  a  mere  technicality,  and  unless  we  are  bound 
to  apply  it  to  this  case,  I  shall  not  do  so.     If  the 
plaintiff  had  recovered  judgment  against  Thomas  on 
the  guarantee,  then  the  rule  of  law  laid  down  in  King 
v.    Hoare  and    Kendall    v.    Hamilton    would     have 
prevented  him  from  suing  the  present  defendant  upon 
the  guarantee.      The  plaintiff,  however,  did  not  sue 
Thomas  upon  the  guarantee,  but  upon  his  cheque.    Is 
there  any  authority  which  says  that  the  rule  of  law 
applies  in  such  a  case  ?    There  is  a  case  directly  to  the 
contrary — Drake  v.  Mitchell — decided  by  very  great 
lawyers.    Lord  Ellenborough  said  :  "  I  have  always 
understood  the  principle  of  transit  in  remjudicatam  to 
relate  only  to  the  particular  cause  of  action  in  which 
the  judgment  is  recovered  operating  as  a  change  of 
remedv  from  its  being  of  a  higher  nature  than  before." 
That  is  clear  authority  that  the  cause  of  action  must 
be  the  same  as  that  upon  which  the  judgment  was 
obtained.      If  that  case  is  correct,  there  has  been  no 
judgment  recovered  against  Thomas  in  respect  of  the 
particular  cause  of  action  upon  which  this  action  is 
brought.     The  cause  of  action  now  sued  on  is  the 
breach  of  the  guarantee.      The  case  of  Cambefort  v. 
Chapman  was  relied  upon  by  the  defendant,  and  I  do 
not  deny  that  that  case  is  directly  to  the  contrary.  We 
must,  therefore,  consider  which  of  the  two  cases  we 
ought  to  act  upon.     Drake  v.  Mitchell  was  decided  in 
1803,  and  has  never  been  doubted  until  Cambefort  v. 
Chapman  in  1887.     In  my  opinion  the  former  case  is 
right,  and  should  be  followed.    It  has  not  been  over- 
ruled or  touched  in  any  way  by  Kendall  v.  Hamilton, 
In  my  opinion,  therefore,  the  decision  in  Cambefort  v. 
Chapman  was  wrong,  and  must  be  overruled.    The 
result  is  that  the  defendant,  who  has  not  been  injured 
in  any  way  by  the  plaintiff  taking  Thomas'  cheque, 
is  not  relieved  from  liability  on  the  guarantee.      It  is 
objected  that  the  defendant  had  a  right  to  insist  upon 
his  joint  contractor  being  joined  as  a  defendant  in  the 
action,  and  that  he  was  deprived  of  that  right  by 
judgment  being  obtained  against  the  joint  contractor 
on  the  cheque,  and  that,  therefore,  the  action  against 
him   was  barred.     But  the   assumption  upon  which 
that  objeotion  is  based  is  not  true.      This  action  is  on 
the  joint  oontract.     The  defendant  had  a   right  to 
insist  upon  Thomas  being  joined  as  defendant,  and  the 
plaintiff  would  have  been  bound  to  do  so  and  could 
have  done  so.     The  defendant  did  not  take  that  step, 
and  cannot  now  complain.      The  appeal,  therefore, 
must  be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  If  it  were 
not  that  we  are  differing  from  Cambefort  v.  Chapman 
I  should  not  add  anything  to  what  the  Master  of  the 
Bolls  has  said.  The  contention  of  the  defendant  is 
that  judgment  recovered  on  a  cheque  given  by  one 
joint  contractor  for  the  amount  of  the  debt  is  a  bar 
to  an  action  upon  the  joint  debt  against  the  other  joint 
contractor.  I  would  agree  with  that  contention  if  the 
action  were  in  respect  of  the  same  cause  of  action;  I  do 
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not  agree  with  it  if  the  action  is  not  in  respect  of  the 
same  cause  of  action.  In  my  opinion  the  cause  of 
action  on  the  guarantee  is  entirely  different  from  the 
cause  of  action  on  the  cheque.  The  pleas  in  the  two 
actions  would  be  different,  the  questions  of  fact  and 
of  law  different.  In  the  action  on  the  cheque  Thomas 
could  not,  under  the  old  law  before  the  Judicature 
Act,  have  put  in  a  plea  in  abatement.  In  an  action 
on  the  guarantee  he  could  have  done  so.  I  come  to 
the  conclusion  that  the  cause  of  action  is  entirely 
different.  If  that  is  so,  Drake  v.  Mitchell  is  applic- 
able, and  I  cannot  distinguish  the  present  case  from 
it.  In  that  case  it  was  held  that  an  unsatisfied  judg- 
ment on  a  bill  given  by  one  of  three  joint  covenantors 
for  the  debt  secured  by  the  covenant  was  no  bar  to  an 
action  of  covenant  against  the  three.  The  Master  of 
the  Bolls  has  already  referred  to  the  language  of 
Lord  Ellenborough.  Grose,  J.,  said:  "The  note  or 
bill,  not  having  been  accepted  as  satisfaction  for  the 
debt,  could  only  operate  as  a  collateral  security ;  and 
though  judgment  has  been  recovered  on  the  bill,  yet. 
not  haying  produced  satisfaction  in  fact,  the  plaintiff 
may  still  resort  to  his  original  remedy  on  the  cove- 
nant." The  other  judges  concurred  in  that  view. 
In  the  present  case  no  fruits  of  the  judgment  on  the 
cheque  were  recovered,  and  eyery  word  of  those  judg- 
ments is  applicable  here.  It  also  seems  clear  to  me 
that  that  case  is  in  direct  conflict  with  Cambe/ort  v. 
Chapman.  Without  hesitation  I  prefer  the  first  case. 
It  has  stood  since  1803,  whioh  is  a  strong  reason  for 
supporting  it,  but,  in  addition,  my  mind  goes  with  it. 
In  Lindley  on  Partnership,  6th  ed.,  p.  263,  allusion  is 
made  to  Cambe/ort  v.  Chapman,  and  a  doubt  is  ex- 
pressed as  to  the  correctness  of  that  decision.  I  may 
say  that  we  have  mentioned  the  case  to  Lindley,  L.J., 
and  he  tells  us  that  he  holds  a  strong  opinion  that  the 
decision  in  Cambe/ort  v.  Chapman  is  wrong.  Cambe/ort 
v.  Chapman  must  therefore  be  considered  as  overruled. 
As  regards  the  objection  that  Thomas  could  not  be 
joined  as  a  defendant  in  this  action,  the  answer  is 
that  that  is  not  so.  It  was  entirely  the  fault  of  the 
defendant  that  Thomas  was  not  joined.  Though  the 
plea  in  abatement  is  now  abolished,  the  defendant 
could  have  taken  out  a  summons  to  have  Thomas 
added  as  a  defendant.  This  he  did  not  do,  and  he 
cannot  now  complain.  In  my  opinion,  therefore,  the 
judgment  against  Thomas  on  the  cheque  is  no  bar  to 
an  action  on  the  guarantee. 

Eigby,  L.  J. — The  first  question  is  whether  there  can 
be  a  merger  of  a  joint  cause  of  action  by  a  judgment 
on  a  separate  cause  of  action.  The  question  seems  to 
me  to  answer  itself.  There  cannot  be  a  merger  in 
such  a  case.  Indeed,  in  Kendall  v.  Hamilton  the  main 
question  was  whether  there  was  a  joint,  or  a  joint 
and  several  cause  of  action,  because  in  the  latter  case 
it  was  conceded  that  the  judgment  in  the  first  action 
would  be  no  bar.  A  judgment  on  a  joint  cause  of 
action  is  entirely  diffierent  from  a  judgment  on  a 
separate  cause  of  action  against  one  of  the  joint 
contractors.  Here  there  was  a  separate  cause  of 
action  against  Thomas  on  the  cheque,  and  in  that 
action  the  evidence  would  be  different  from  the 
evidence  in  an  action  on  the  guarantee.  The  judg- 
ment recovered  in  that  action,  being  in  respect  of  a 
separate  cause  of  action  against  Thomas,  had  nothing 
to  do  with  the  joint  cause  of  action  on  the  guarantee. 
The  parties  to  the  two  contracts  were  not  the  same. 
Therefore,  upon  the  question  of  merger,  it  seems  to 
me  that  the  joint  cause  of  action  was  not  merged 
in  the  judgment  on  the  separate  cause  of  action. 

But  there  is  another  ground  upon  which  it  is  said 
that  the  appeal  can  be  successfully  maintained.  That 
is  the  ground  that  was  relied  upon  by  Manisty,  J.,  in 
Cambe/ort  v.   Chapman — namely,    that  the  claim  as 


against  Thomas  was  extinguished  by  the  judgment 
recovered  on  the  cheque.  That  seems  a  somewhat 
serious  question,  for  it  is  not  only  so  laid  down  by 
Manisty,  J.,  but  it  is  stated  as  the  law  in  By  lea  on 
Bills,  15th  ed.,  p.  311.  But  the  authorities  cited  in 
Byles  on  Bills  for  that  proposition  do  not  support  it, 
and  we  have  the  clear  authority  of  the  King  s  Bench  j 
in  Drake  v.  Mitchell  that  in  such  a  case  there  is  no 
extinguishment.  There  are,  no  doubt,  differences 
of  fact  between  Drake  v.  Mitchell  and  Cambe/ort  v. 
Chapman,  but  upon  examining  the  former  case  I 
cannot  see  that  the  judgment  proceeded  upon  the 
fact  that  the  original  joint  contract  was  a  specialty 
contract.  Each  of  the  judges  seems  to  me  to  have 
made  it  clear  that  where  there  is  a  separate  contract 
as  distinguished  from  the  joint  contract,  the  only  way 
in  which  that  separate  contract  or  a  judgment  upon 
it  can  operate  as  satisfaction  jmto  tanto  is  by  showing 
that  there  has  been  real  satisfaction  by  payment. 
Coming  to  the  conclusion,  as  I  do,  that  there  must 
be  real  satisfaction,  and  finding  nothing  against 
that  principle  except  the  judgment  of  Manisty,  J., 
in  Cambe/ort  v.  Chapman  and  the  passage  in 
Byles  on  Bills,  I  agree  with  the  decision  in  Drake  v. 
Mitchell. 

The  only  remaining  point  to  be  noticed  is  that,  as 
the  plaintiff  has  established  that  he  obtained  no  real 
satisfaction  upon  the  judgment  against  Thomas,  some 
explanation  should  be  given  why  Thomas  was  not 
made  a  joint  defendant  in  this  action.  I  take  it  as 
finally  established  by  Kendall  v.  Hamilton  that  one 
joint  contractor  has  a  right  to  insist  upon  being  sued 
with  his  other  joint  contractor.  But  the  one  sued 
has  always  had  the  power  to  require  the  other  joint 
contractor  to  be  joined,  and  unless  before  the 
Judicature  Act  he  put  in  a  plea  in  abatement,  or  since 
that  Act  he  takes  out  a  summons  to  have  his  joint 
contractor  joined,  the  judgment  would  go  against  the 
one  sued  alone.  It  was  the  defendant  a  business  to 
have  required  Thomas  to  be  joined.  No  such  step 
was  taken  here,  and,  that  being  so,  the  judgment 
against  the  defendant  was  right. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Woodcock,  Ryland,  & 
Parker,  for  E.  M.  Underdown,  Hereford. 

Solicitors  for  the  defendant,  Wrentmore  &  Son,  for 
Morgan,  Rhys,  &  Bruce,  Pontypridd. 


Jgigf)  ffloutt  of  3?u*ttce. 

Chan.  Div. )  ■»-  _   t    «   « 

Chitty,  J.  j  Nov"  1«  3'  6" 

In  re  Negus  (A  SoLiorroE).  (o.) 

Solicitor — Remuneration — Lease — Agreement  /or  least — 
Lessor's  solicitor — Item  bill — Taxation  by  lessee — 
Scale — Counterpart — Solicitors9  Remuneration  Act, 
1881  (44  &  45  Vict.  c.  44)— General  Order,  August, 
1882,  Schedule  I.,  Part  II. 

A  lease  in  writing  /or  a  term  not  exceeding  three  years 
at  a  rack  rent,  or  an  agreement  /or  the  same,  is  within 
Schedule  L,  Part  II.,  o/  the  General  Order  to  the 
Solicitors'  Remuneration  Act,  1881. 

The  lessee,  on  paying  the  bill  o/  the  lessor's  solicitor, 
is  entitled  to  deduct  the  costs  o/  the  counterpart  from  the 
scale  charge. 

The  delivery  o/  an  item  bill  under  Schedule  IT.  /or 

(a.)   Reported   by   G.  Rowland  Alston,    Esq., 
Barrister-at-Law. 
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business  to  which  Schedule  I.  applies  dots  not  entitle  the 
client  or  party  chargeable  to  insist  on  taxation  under 
Schedule  II. 

Summons  to  review  taxing  master's  certificate. 

By  an  agreement  (called  a  "  tenancy  agreement ") 
"  the  landlord  agreea  to  let,  and  the  tenant  to  take, 
a  certain  flat  for  a  term  of  three  years  at  a  rack  rent. 
The  landlord's  solicitor  delivered  an  item  bill  to  the 
tenant,  who  thereupon  obtained  a  third  party  taxa- 
tion order.  When  before  the  taxing  master  both 
parties  treated  the  business  transacted  as  requiring  an 
item  bill  within  Schedule  II.  of  the  General  Order  to 
the  Solicitors'  Remuneration  Act,  1881,  and  as  not 
coming  within  Schedule  I.,  Part  II.,  of  such  order. 
The  taxing  master,  however,  thought  the  business 
fell  within  Schedule  I.,  Part  II.,  and  taxed  the  bill 
on  the  scale  footing.  The  solicitor  accepted  the  tax- 
ing master's  view,  but  the  tenant  objected,  and  took 
oat  this  summons  to  review  his  taxation. 

Whitehorne,  Q.C.,  and  Edward  Ford,  for  the  tenant. 
— (1)  The  solicitor  is  estopped  by  the  delivery  of  his 
bill  from  denying  that  the  business  falls  within 
Sehedole  II. :  In  re  Heather,  18  W.  B.  1079,  L.  B.  5 
Ch.  694.  (2)  A  tenancy  agreement  such  as  this  isn.ot 
a  lease  or  an  agreement  for  a  lease  within  Schedule  I., 
Part  II. :  In  re  Emanuel  &  Simmonds,  34  W.  B.  613, 
33  Ch.  D.  40 ;  Savery  v.  Enfield  Local  Board,  42  W.  B. 
33,  [1893]  A.  C.  218.  (3)  The  scale  charge  includes 
the  costs  of  the  counterpart,  for  which  the  tenant  is 
not  liable.     The  scale  is  therefore  inapplicable. 

Manson,  for  the  solicitor. — We  will  deduct  the  costs 
of  the  counterpart. 

Chitty,  J. — The  first  point  is  best  put  in  the 
form  of  In  re  Heather  —  viz.,  that  the  solicitor  is 
bound  by  the  bill  as  delivered,  and  that  he 
must,  therefore,  submit  to  have  it  taxed  as  an 
item  bill.  In  re  Heather  was,  however,  decided 
before  the  distinction  between  scale  and  item  charges 
arose.  At  the  present  day,  when  an  item  bill  is 
brought  in  to  be  taxed,  and  the  scale  is  applic- 
able, it  is  applied.  This  practice  is  correct.  The 
taxing  master  is  bound  to  tax  according  to  law,  and 
it  is  his  duty  to  apply  that  law  to  the  circumstances 
of  the  case.  Though  the  solicitor  submitted  a  bill  in 
Hems  in  the  first  instance,  yet,  there  being  no  previous 
election  in  writing  to  adopt  Schedule  II.  (vide  rule  6 
of  General  Order),  it  was  competent  for  him  to 
acknowledge  his  error  before  the  taxing  master,  and 
submit  to  taxation  according  to  the  scale.  This  he 
at  once  did,  and  the  first  objection  therefore  fails. 
The  next  point  is  whether  the  document  is  a  lease 
or  an  agreement  for  a  lease  within  the  meaning 
of  the  first  schedule.  Now,  the  Court  of  Ap- 
peal, in  In  re  Emanuel  &  Simmonds,  put  a  con- 
struction on  the  meaning  of  the  term  "  agree- 
ments for  leases."  The  point  arose  in  a  case 
where  the  solicitor  contended  he  could  charge  for 
both  lease  and  agreement.  The  only  point  relevant 
to  the  present  case  is  the  decision  that  the  solicitor 
could  not  make  a  double  charge,  and  that  the  term 
**  agreements  for  leases  "  was  not  to  be  confined  to 
its  strict  technical  meaning  in  law,  but  included 
agreements  on  which  the  parties  intended  to  rely, 
;  without  requiring  a  formal  lease.  It  was  not  decided 
:  that  agreements  did  not  include  "  agreements,  to 
:  grant  a  lease."  It  is  an  error  to  say  that  Cotton, 
:  XhJ.,  defined  "  agreements  for  leases."  It  was  not  a 
i  definition,  but  an  explanation  of  the  term,  showing, 
;  as  Bo  wen,  L.J.,  said,  that  it  was  intended  to  include 
I  and  cover  agreements  of  the  kind  already  described. 
How,  it  is  argued  that  the  expression  "leases  or 
;  agreements  for  leases  "  only  applies  to  such  leases  or 
agreements,    the  latter  term  being   understood  as 


explained  by  the  Court  of  Appeal,  as  are  required 
by  law  to  be  in  writing,  but  it  is  admitted  there  are 
no  words  in  the  schedule  to  justify  that  interpretation. 
The  argument  is  really  founded  on  supposed  hard 
cases  of  short  terms  and  low  rents,  with  a  contention 
that  the  scale,  with  its  minimum  charge  of  £5,  must 
be  so  construed  as  to  exclude  such  hard  cases.  It  is 
unnecessary  to  give  a  disquisition  on  the  term 
"  lease."  It  is  properly  used  to  include  any  demise, 
however  short  or  however  long.  It  is  sufficient  to 
refer  to  the  1st  section  of  the  Statute  of  Frauds, 
which  enacts  that  parol  leases  shall  have  the  effect  of 
leases  at  will  only,  with  the  exception  (section  2)  of 
leases  under  three  years,  at  at  least  two-thirds  rack 
rent.  In  that  statute  a  demise  by  parol  for  less  than 
three  years  is  called  a  lease.  Further  on,  in  section  4, 
the  distinction  between  lease  and  agreement  is  drawn, 
because  section  4  would  apply  to  an  agreement  for  a 
parol  lease  within  section  2.  Then,  by  the  Beal 
Property  Act,  1845  (8  &  9  Vict.  c.  106),  a  lease  re- 
quired by  law  to  be  in  writing  is  void  if  not  made  by 
deed.  The  tenant's  argument,  then,  comes  to  this, 
that  the  scale  only  applies  to  leases  required  by  law 
to  be  made  by  deed.  I  am  unable  to  find  leases  in 
writing  or  leases  by  deed  mentioned  on  the  face  of 
the  schedule.  I  need  hardly  say  it  only  applies  where 
there  is  a  document  in  writing,  the  charge  being  "  for 
preparing,  settling,  and  completing,"  but  that  is  a 
long  way  from  saying  it  only  applies  to  deeds.  That 
its  application  is  not  confined  to  deeds  follows  plainly 
from  the  fact  that  "  agreements  for  leases  "  are  men- 
tioned, and  having  regard  to  the  interpretation  put 
by  the  Court  of  Appeal  on  that  expression  I  cannot 
put  that  construction  on  the  schedule.  I  am  aware 
that  with  persons  not  very  conversant  with  the  sub- 

t'ect  the  word  "  lease  "  is  employed  to  denote  a  lease 
>y  deed,  but  these  rules,  which  have  the  force  of  an 
Act  of  Parliament,  were  settled  with  the  authority  of 
the  Lord  Chancellor,  the  Lord  Chief  Justice,  the 
Master  of  the  Bolls,  and  the  President  of  the  Incor- 
porated Law  Society,  and  I  must  therefore  find  a 
judicial  ground  to  justify  me  in  interpreting  them  in 
a  loose  sense.  Cases  of  hardship  may  be  put  aside. 
They  seldom  arise.  If  a  cottage  is  let  at  7s.  a  week, 
the  parties  as  a  rule  get  on  without  consulting  a 
solicitor.  The  rules  are  not  addressed  to  cases  of  that 
kind.  But  if  a  solicitor  is  consulted  as  to  the  pre- 
paration of  a  lease  for  less  than  three  years,  a  mini- 
mum charge  of  £5  does  not  seem  wholly  unreason- 
able. Many  solicitors  would  not  insist  on  the  scale 
in  such  a  case.  In  the  letting  of  flats  many  special 
stipulations  are  inserted,  often  giving  rise  to  litiga- 
tion, and  much  skill  is  required  on  the  part  of  the 
solicitor  in  settling  the  agreement.  At  all  events,  I 
cannot  say  that  this  £5  is  so  excessive  a  charge  as  to 
justify  me  in  interpreting  the  language  of  the  rule  as 
suggested. 

In  the  present  case  I  think  the  document  amounts 
to  a  lease,  but  if,  as  the  documents  have  not  been 
actually  exchanged,  it  is  to  be  looked  upon  as  an 
agreement  for  a  lease,  then  it  is  exactly  within  Cotton, 
L.  J.'s  example  of  parties  who  do  not  intend  to  have 
a  more  formal  document. 

The  remaining  point  is  as  to  the  third  party  taxa- 
tion. The  third  party  taxing  stands  in  the  position 
of  the  party  chargeable ;  but  this  does  not  prevent 
the  taxing  master  from  considering  the  question  of 
the  liability  of  the  third  party.  There  is  one  qualifi- 
cation. If  a  cestui  que  trust  taxes  a  bill  delivered  to 
bis  trustee  he  is  allowed  to  point  out  what  items  are 
not  chargeable  against  the  trust :  In  re  Brown,  15  W.  B. 
1030,  L.  B.  4  Eq.  464.  Now  it  is  part  of  the  general 
law  that  a  lessee  is  not  bound  to  pay  for  the  counter- 
part. The  first  schedule  includes  the  counterpart. 
The  decisions  show  that  the  business  contemplated  by 
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the  roles  must  be  wholly  perfected.  There  is,  there- 
fore, a  counterpart,  and  it  is  plain  the  landlord  must 
pay  for  it.  The  taxing-  master,  however,  in  applying 
the  scale,  has  necessarily  included  the  charge  for  the 
counterpart,  for  which  the  tenant  is  not  liable.  The 
tenant,  therefore,  argues  that  the  scale  cannot  apply, 
as  the  charges  cannot  be  apportioned.  Now  these 
rules  are  made  "  to  avoid  dispute  and  discussion " 
{per  Lord  Halsbury  in  Savery  v.  Enfield  Local  Board, 
42  W.  R.  33,  [1893]  A.  C.  218,  225) :  but,  according 
to  the  argument,  though  the  scale  would  apply 
between  the  landlord  and  his  solicitor,  the  tenant  is 
always  bound  to  pay  on  the  non-scale  rule.  When  a 
tenant  enters  into  such  a  transaction  he  would  think 
he  had  only  to  pay  scale  charges,  and  then  he 
would  be  told  he  must  pay  non-scale  charges 
because  a  portion  of  the  scale  charge  did  not  apply 
to  him.  This  contention  is  not  sustainable  for  a 
moment.  The  taxing  master  was  right  in  applying 
the  scale  to  the  bill,  as  being  the  bill  that  the  land- 
lord had  to  pay.  But  there  is  a  novelty  as  to  the 
counterpart,  the  solution  of  which  is  that  the  taxing 
master  ought  to  tax  the  bill,  as  he  has  done,  as  between 
the  solicitor  and  his  client  the  landlord — i.e.,  on  the 
scale  footing — and  then  the  solicitor,  seeing  that  the 
tenant  is  only  liable  for  the  costs  of  the  lease,  must 
make  a  reasonable  deduction  for  the  counterpart. 

In  the  present  case  sums  of  8s.  8d.,  9s.  4d.,  and  5s. 
for  engrossing,  re-engrossing,  and  stamp  have  been 
agreed,  and  these  sums  will  be  deducted  from  the  bill 
as  against  the  tenant.  The  tenant  has  substantially 
failed,  and  must  pay  the  costs. 

Solicitors,  Daubeny  <ft  Mead,  for  Smith  &  Sons, 
Weston-super-Mare ;   William  Negus. 
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In  re  Deakin. 
Starkey  v.  Eyres,  (a.) 

Power  of  appointment — Objects  of  power  "rela- 
tions" of  illegitimate  and  childless  wife — Appoint- 
ment amongst  children  of  her  "  brothers  and  sisters  " 
—  Validity  —  Exclusive  or  non-exclusive  power  — 
Powers  Law  Amendment  Act,  1874  (37  &  38  Vict.  c. 
37),  s.  1. 

A  testator  by  his  will  gave  all  his  property  to  his  wife 
for  her  life,  and  after  her  death  he  gave  one  moiety  of 
the  residue  "  to  my  wife's  relations  as  she  may  direct," 
The  wife,  who  was  illegitimate  to  the  knowledge  of  the 
testator,  and  childless,  survived  him,  and  by  Iter  will 
purported  to  exercise  the  power  in  favour  of  children  of 
persons  whom  she  described  as  her  "  brothers  and  sisters" 
the  latter  being  issue  of  the  marriage  of  her  father  and 
mother. 

Held,  that,  reading  the  language  of  the  will  by  the 
light  of  the  surrounding  circumstances,  the  testator  meant 
to  use  the  words  "  relations,"  not  in  its  primary  sense  of 
legitimate  relations,  but  in  a  secondary  sense,  as  mean- 
ing those  persons  who  would  have  been  her  relations  if 
she  had  been  legitimate,  and  that,  therefore,  the  appoint- 
ment was  valid. 

Held,  further,  that  the  power  of  appointment  was  a 
power  of  distribution,  and  not  a  power  of  selection  ;  that 
Lord  Selborne's  Act  (37  &  38  Vict.  c.  37)  did  not  apply, 
and  that  the  old  rule  of  law  established  by  Pope  v. 
Whitcombe,  3  Mer.  689,  was  unaffected  by  the  Act,  and 
consequently  that  the  class  of  relations  to  take  under  the 

(a.)  Reported  by  W.  Shallcross  Goddard,  Esq., 
Barrister-at-Law. 


appointment  was  confined  to  the  statutory  next  of  kin  of 
the  widow,  to  be  ascertained  at  her  decease. 

Thomas  Deakin,  by  his  will,  dated  the  6th  of 
December,  1854,  gave  all  his  property  to  his  wife, 
Lydia  Deakin,  for  life,  and  after  her  death  directed 
payment  of  certain  legacies,  and  then  gave  one  moiety 
of  the  residue  of  his  property  in  the  following  terms: 
"  to  my  wife's  relations  as  she  may  direct." 

He  died  on  the  14th  of  February,  1855,  leaving  his 
wife  him  surviving.  She  made  her  will,  dated  the 
11th  of  November,  1891,  by  which  she  purported  to 
exercise  the  power  conferred  by  her  husband's  will  in 
favour  of  various  persons  described  as  her  brothers 
and  sisters  and  their  children,  and  amongst  others  she 
made  an  appointment  in  favour  of  "John  Oscsx 
Wilkinson,  the  natural  son  of  my  sister  Phoebe 
Wilkinson."  She  died  on  the  27th  of  November, 
1892. 

Lydia  Deakin  was  born  in  1807,  and  was  the 
daughter  of  Jane  Hanson,  then  a  single  woman.  In 
May,  1808,  her  mother  intermarried  with  John 
Wilkinson,  who  recognized  Lydia  as  his  child  and 
made  no  difference  between  her  and  the  children  born 
after  the  marriage.  She  married  T.  Deakin  on  the 
13th  April,  1825,  but  never  had  any  children.  Con- 
sequently, at  the  date  of  the  will  of  T.  Deakin  she 
was  of  the  age  of  forty-seven  and  childless,  and  it 
was  in  evidence  that  he  was  aware  of  her  illegiti- 
macy. 

A  summons  was  taken  out  by  the  surviving  execu- 
tors of  the  wills  of  Thomas  and  Lydia  Deakin 
respectively  to  have  it,  among  other  things,  decided 
whether  the  will  of  Lydia  Deakin  was  a  valid 
exercise  of  the  power. 

Seddon,  for  the  plaintiffs,  the  executors. 

Arnold  Herbert,  for  appointees  (other  than  J.  0. 
Wilkinson)  under  Mrs.  Deakin's  will. — The  word 
"relations"  does  not  include  children.  The  whole 
question  is  one  of  intention.  The  testator  was  aware 
of  the  circumstances  of  his  wife's  birth,  and  that  she 
no  relations  properly  so  called.  He  must  therefore 
have  intended  to  include  the  appointees  in  the  gift 
It  .cannot  reasonably  be  presumed  that  he  had  any 
desire  to  benefit  children  of  his  wife  on  a  second 
marriage,  and  such  children  he  meant  to  be  included 
in  the  word  "  relations."  Under  circumstances  such 
as  the  present  the  law  makes  no  presumption  either 
way  as  to  intention:  In  re  Jodrett,  Jodrellv.  Stale  (2), 
38  W.  R.  721, 44  Ch.  D.  590 ;  In  re  Harrison,  Harris** 
v.  Higson,  [1894]  1  Ch.  561. 

Hastings,  Q.C.,  and  R.  J.  Parker,  for  the  represen- 
tatives of  William  and  John  Deakin,  brothers  of  the 
testator. — "Relations"  primd  facie  means  legitimate 
relations,  just  as  "  children  "prima  facie  means  legiti- 
mate children,  and,  consequently,  as  there  are  no  such 
relations  of  Mrs.  Deakin,  the  appointment  is  invalid : 
Hill  v.  Crook,  19  W.  R.  649,  L.  R.  6  Ch.  App.  311,  22 
W.  R.  137,  L.  R.  6  H.  L.  265 ;  DoHn  v.  Darin,  23 
W.  R.  570,  L.  R.  7  H.  L.  568.  The  fact  that  the 
testator  was  aware  of  his  wife's  illegitimacy  is  im- 
material. She  mighthave  had  legitimate  relations  before 
her  death,  and  although  she  was  forty-seven  years  of 
age  at  the  date  of  the  testator's  death  and  had  never 
had  any  children,  the  law  does  not  concern  itself  with 
the  probability  or  improbability  that  there  would  be 
any  children :  Jee  v.  Audley,  1  Cox,  324 ;  Paid  v. 
Children,  19  W.  R.  941,  L.  R.  12  Eg.  16;  In  re 
OverhilVs  Trust,  1  W.  R.  208,  1  Sm.  &  Giff.  362 ;  In 
re  Savilh's  Trust,  14  W.  R.  603.  Under  these  circum- 
stances there  is  an  intestacy  in  respeot  of  the  portion  of 
residue  which  is  subject  to  the  power  of  appointment. 

A.  F.  Peterson,  for  J.  O.  Wilkinson.— If  the 
appointment  to  the  relations  is  a  good  one,  J.  O. 
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Wilkinson,  who  was  in  existence  at  the  date  of  the 
will,  is  also  entitled  to  claim  his  share  as  a  relation. 
If  he  is  not  entitled,  then  I  contend  the  appointment 
n  wholly  invalid  :  In  re  Standley's  Estate,  L.  B.  5  Eq. 
303, 16  W.  R.  Ch.  Dig.  151.  [Stirling,  J.— I  have 
great  difficulty  in  reconciling  that  case  with  Hill  v. 
Crook  and  In  re  Jodrell,  Jodrell  v.  Sealed] 

J.  W,  Clydesdale  and  C.  E.  E.  Jenkins,  for  other 
parties. 

Arnold  Herbert  replied. 

Cur,  adv.  vult. 

May  7. — Stirling,  J.,  after  stating  the  facts,  con- 
tinued: It  is  contended  that  the  word  "relations" 
m  the  will  of  Thomas  Deakin  means  prima*  facie 
legitimate  relations  —  that  although  Lydia  Deakin 
bad  not  at  the  date  of  Thomas  Deakin's  will  any 
inch  relations,  she  might  have  had  issue  by  a  subse- 
quent marriage,  who  would  have  been  legitimate 
relations  of  hers,  and  that  under  these  circumstances 
Thomas  Deakin  cannot  be  taken  to  have  authorized 
her  to  make  an  appointment  in  favour  of  persons 
who  are  not  legally  her  relations. 

Arguments  of  a  similar  kind  have  been  frequently 
urged,  and  have  been  frequently  dealt  with  in 
modern  times  in  many  cases,  of  which  I  desire  to 
mention  particularly  two :  Crook  v.  Hill  and  In  re 
Jodrell,  Jodrell  v.  Stale,  [His  lordship  dealt  with 
these  cases,  and,  after  referring  to  the  judgments, 
proceeded :— ]  The  law  is  stated  by  Lord  Selborne 
in  a  single  sentence  in  Dorin  v.  Dorin  thus:  "The 
word  *  children '  in  a  will  means  legitimate  children, 
unless,  when  the  facts  are  ascertained  and  applied  to 
the  words  of  the  will,  some  repugnancy  or  incon- 
sistency (and  not  merely  some  violation  of  a  moral 
obligation  or  of  a  probable  intention)  would  result 
from  so  interpreting  them."  This  statement  equally 
applies  to  the  meaning  of  the  word  "  relations. 

Now,  among  a  wife's  "  relations  "  may  be  included 
her  children  or  issue,  if  she  has  any  ;  but  the  word 
"relations"  is  a  much  wider  term  than  issue,  and 
certainly  according  to  its  ordinary  meaning  includes 
other  pea-sons  than  children  or  issue.     It  might,  no 
doubt,  be  interpreted  to  mean  "  issue  "  if  the  context 
of  the  will  afforded  ground  for  so  doing,  but  there  is 
no  such  context  in  the  will  of  Thomas  Deakin :  on  the 
contrary,  such  context  as  there  is  points  in  the  other 
direction,  for  the  testator  speaks  of  the  children  of  his 
sister  Fanny  Dignum.    I  must  take  it,  then,  on  the 
true  construction  of  the  will,  that  the  testator  intended 
to  benefit  other  relations  than   her  possible  future 
issue.     Illegally  no  such  person  existed,  but  inasmuch 
as  the  testator  knew  that  his  wife  after  nearly  thirty 
yean  of  married  life  was  childless,  and  inasmuch  as 
he  knew  that  she  was  illegitimate,  and  consequently 
had  no  relations  who  would  be  benefited  if  the  will 
were  read  in  the  strict  legal  sense  of  the  word,  it 
seems  to  me  that  the  court  ought,  in  accordance  with 
the  principles  laid  down  in  Hill  v.  Crook  and  In  re 
JodrtU,  Jodrell  v.  Scale  to  read  the  word  "  relations  " 
otherwise  than  in  its  strict  primary  meaning.      It  is 
true  that  the  present  case   does  not,  in  point    of 
decision,  fall  within  those  cases,  for  in  both  of  them 
the  courts  arrived  at  the  meaning  of  the  wills  which 
they    had  to    construe    by    using   those   wills    as 
dictionaries  for  the  purpose  of  ascertaining  the  mean- 
ing of  the  language  used,  whereas  here  the  interpre- 
tation is  arrived  at  by  reading  the  language  in  the 
light  of  the  surrounding  circumstances.      That  this 
may  be  done  is  shown  bythe  case  of  In  re  Haseldine, 
Orange   v.   Sturdy,   34  W.   R.  327,  31   Ch.  D.  511, 
before  the  Court  of  Appeal,  where,  as  it  seems  to  me, 
the    conclusion   was  arrived   at    on    more   slender 
ground*  than  exist  in  the  present  case.     If,  then,  the 


word  "relations"  is  to  be  read,  as  I  think,  in  a 
secondary  sense,  I  have  no  difficulty  in  holding  that 
by  his  wife's  relations  the  testator  meant  those 
persons  who  had  recognized  her  and  had  been 
recognized  by  her  as  relations,  the  persons  who  would 
have  been  her  relations  in  case  her  birth  had  taken 
place  after  instead  of  before  the  marriage  of  John 
Wilkinson  and  Jane  his  wife. 

The  case  of  In  re  Standby's  Estate,  decided  by 
Lord  Hatherley  when  Vice-chancellor,  was  relied 
upon  as  an  authority  adverse  to  the  conclusion  at 
which  I  have  arrived.  I  must  confess  myself  unable 
effectually  to  distinguish  it ;  but  it  was  decided  before 
Hill  v.  Crook,  The  reasoning  on  which  the  decision 
is  based  appears  to  be  inconsistent  with  the  principles 
there  laid  down,  and,  notwithstanding  the  weight 
justly  due  to  any  decision  of  Lord  Hatherley,  I  am 
unable  to  follow  it,  having  regard  to  the  more  recent 
authorities  which  are  binding  on  me.  I  think,  there- 
fore, that  the  appointments  made  by  the  will  of 
Lydia  Deakin  are  good,  except  that  in  favour  of  John 
Oscar  Wilkinson,  whom  she  describes  as  "  the  natural 
son  of  my  sister  Phoebe  Wilkinson."  There  is 
nothing  either  in  the  will  or  the  external  circum- 
stances (so  far  as  I  am  entitled  to  look  at  them)  which 
would  entitle  me  to  draw  the  inference  that  the 
testator  included  him  among  the  persons  whom  he 
designated  as  his  wife's  relations. 

A  further  question  then  arose  whether  the  relations 
who  were  objects  of  the  power  were  limited  to  the 
persons  who  at  Mrs.  Deakin's  death  would  have  been 
her  next  of  kin  according  to  the  statutes  of  distribu- 
tion if  she  had  been  legitimate,  or  comprised  all  persons 
who,  if  she  had  not  been  illegitimate,  would  have 
been  her  blood  relations  at  the  time  of  her  death. 

The  summons  stood  over,  and  the  question  came  on 
for  argument  on  the  24th  of  July. 

Seddon,  for  the  executors. — Mrs.  Deakin  had  a 
selective  power  of  appointment  among  her  relations. 
The  rule  before  Lord  Selborne's  Act  (37  &  38  Vict.  c. 
37)  was  that  such  a  power  to  appoint  could  be  exer- 
cised in  favour  of  any  relations,  even  those  outside 
the  statutory  next  of  kin,  but  that  a  merely  distri- 
butive power  only  authorized  the  donee  to  appoint 
among  the  statutory  class :  Pope  v.  Whiteombe,  3  Mer. 
689.  Further,  the  latter  power  could  only  be  pro- 
perly exercised  before  the  Act  by  including  every 
member  of  the  class  in  the  appointment.  There 
would  seem  to  be  now  no  reason  for  the  old  rule, 
which  may  have  been  merely  a  rule  of  convenience. 

C,  E,  E.  Jenkins,  for  a  ohild  of  a  brother  of  the 
testatrix  who  was  living  at  her  death. — If,  upon  the 
true  construction  of  the  testator's  will,  this  was  not  a 
selective  power,  then  I  rely  upon  Lord  Selborne's 
Act  as  having  done  away  with  the  distinction  be- 
tween the  two  classes  of  powers,  and  as  enabling 
Mrs.  Deakin  to  make  an  exclusive  appointment  in 
favour  of  any  member  of  the  class :  Harding  v.  Glyn, 
1  Atk.  469. 

He  also  referred  to  the  remarks  of  Sir  J.  Leach, 
M.B.,  in  Orant  v.  Lynam,  4  Buss.  292. 

A,  F,  Peterson,  for  the  statutory  next  of  kin.— -The 
power  of  appointment  here  is  merely  a  power  of 
distribution  confined  to  the  next  of  kin,  and  the  old 
rule  of  construction  applies:  Lawlor  v.  Henderson, 
Ir.  Eep.  10  Eq.  150,  24  W.  R.  Dig.  321 ;  Farwell  on 
Powers,  2nd  ed.,  p.  505.  That  rule  has  not  been 
annulled  by  Lord  Selborne's  Act.  The  class  to  take 
is  not  altered  by  the  Act,  which  merely  provides 
that  the  exercise  of  a  distributive  power  in  favour 
of  some  members  of  a  class  to  the  exclusion  of  other 
members  should  not  make  the  appointment  invalid. 

On  the  question  of  " relations"  the  judgment  of 
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Chitty,  J.,  in  Wihon  v.  Duguid,  31  W.  R.  945,  24 
Ch.  D.  244,  251,  252,  was  referred  to. 

C.  E,  E.  Jenkins,  in  reply. — Harding  v.  Olyn  was 
considered  and  explained  in  Brown  v.  Higgs,  5  Vee. 
495,  501,  502. 

Stirling,  J.,  after  stating  the  facts,  continued: 
The  wife  survived,  and  before  she  died  made  a  will 
purporting  to  be  in  exercise  of  the  power  of  appoint- 
ment conferred  upon  her.  One  of  the  objects  of  the 
appointment  made  by  the  wife  was  the  illegitimate 
child  of  her  sister,  as  to  which  I  have  already  held 
that  the  appointment  fails.  But  there  is  a  further 
question  as  to  the  validity  of  the  appointment  made 
to  one  of  the  children  of  the  brother  of  the  testatrix 
who  was  living  at  her  death ;  and  the  question  turns 
on  what  meaning  is  to  be  given  to  the  word  "  rela- 
tions "  in  the  will  of  the  testator.  Obviously,  in  one 
sense,  a  child  of  the  brother  of  the  testatrix  was  a 
relation,  but  it  is  contended  that  in  the  circumstances 
of  this  will  the  word  is  to  be  more  limited  in  its 
meaning,  and  must  be  confined  to  next  of  kin  of  the 
wife  living  at  her  death.  The  law  as  to  that  is  in 
rather  a  peculiar  state.  I  have  not  to  express  any 
opinion  as  to  whether  it  is  satisfactory  or  not,  but 
simply  to  administer  the  law  as  I  find  it.  The  point 
is  shortly  stated  by  the  Irish  Master  of  the  Rolls  in 
Lawlor  v.  Henderson,  Ir.  Rep.  10  Eq.  150,  at  p.  151. 
He  says :  "  The  word  '  relations '  in  gifts  of  this 
character  has  received  a  settled  meaning,  and  the 
only  point  is  whether  the  executors  had  under  the 
will  a  power  of  selection  or  a  simple  power  of  dis- 
tribution. It  is  plain  that  in  the  latter  case  they  must 
confine  themselves  to  the  class  falling  within  the 
limits  of  the  statutes  of  distribution,  subject,  of 
course,  to  the  consideration  of  the  period  when  that 
class  has  to  be  ascertained.  I  am  of  opinion  that  the 
principle  laid  down  in  Pope  v.  Whitcombe  governs 
this  case,  and  having  regard  to  it  I  think  that  there 
was  no  power  of  selection,  but  one  of  distribution 
simply."  That  is  to  say,  that  in  deciding  what  mean- 
ing to  attribute  to  it  you  have  to  consider  in  the  first 
place  whether  the  donor  of  the  power  has  conferred 
on  the  donee  what  is  commonly  termed  an  exclusive 
power  or  not.  If  the  power  given  is  exclusive, 
enabling  the  donee  to  select  any  one  or  more  of  the 
objects,  then  the  word  "  relations  "  has,  according  to 
the  cases  of  Harding  v.  Olyn  and  Grant  v.  Lynam, 
a  wide  meaning  given  to  it.  So  that  the  donee  is 
able  to  select  any  one  person  who  is  properly 
designated  a  relation  according  to  the  ordinary 
meaning  of  the  word  in  the  English  language.  If, 
however,  the  power  is  not  exclusive,  but  is  a  non- 
exclusive power,  then  the  court  puts  a  narrower 
meaning  on  the  term.  That  is  clearly  established  by 
Pope  v.  Whitccmbe,  where  the  language  of  the  will 
was  this :  The  testator  gave  the  residue  of  his  estate 
and  effects  to  his  wife  for  life,  with  remainder  to  his 
son  absolutely  if  he  should  attain  twenty-one,  but 
in  case  of  his  son's  death  before  twenty-one  and 
without  issue,  then  he  gave  certain  legacies  to  some  of 
his  relations,  and  he  directed  his  wife  to  dispose  of  the 
residue  amongst  his  (the  testator's)  relations  in  such 
manner  as  she  should  think  fit.  The  son  died  under 
twenty-one  and  without  issue  in  the  lifetime  of  the 
testator.  There  the  power  was  non-exclusive,  and  it 
was  held  by  the  Master  of  the  Rolls  that  the  objects 
of  the -power  were  limited  to  the  next  of  kin  of  the 
testator. 

The  first  point  to  be  consided  here  is  whether  the 
testator  in  the  present  case  has  conferred  an  exclusive 
or  a  non-exclusive  power.  He  gives  one  moiety  "  to 
my  wife's  relations  as  she  may  direct."  In  my 
opinion  it  was  plainly  the  latter.  In  the  language  of 
the  Master  of  the  Rolls  of  Ireland,  Ir.  Rep.  10  Eq., 


at  p.  151,  the  testatrix  had  merely  a  power  of  dis- 
tribution, and  not  a  power  of  selection.  According  to 
the  cases  as  they  stood  before  the  passing  of  Lord 
Selborne's  Act  it  is  clear  that  this  power  is  only  to  be 
exercised  in  favour  of  the  persons  constituting  the  next 
of  kin  at  the  decease  of  the  wife.  That  is  clearly  the 
period  of  distribution.  The  gift  is  to  the  wife's  relations 
as  they  would,  in  the  absence  of  anything  to  the  con- 
trary, be  ascertained  at  her  death.  Then  comes  the 
question,  Has  the  Act  made  any  difference  in  the 
construction  of  the  will  or  any  difference  in  the  effect 
of  the  power  P  Lord  Selborne's  Act  is  simply  the 
completion  of  legislation  which  has  reversed  the  old 
rule  of  law.  The  rule  was  that  where  there  was  a 
non-exclusive  appointment  the  donee  was  compelled 
to  give  some  portions  of  the  property  to  every  object 
of  the  power.  That  was  first  broken  in  upon  by  the 
statute  of  1830  (11  Geo.  4  and  1  WilL  4,  o.  46),  which 
provided  that  "  no  appointment  which  from  and  after 
the  passing  of  this  Act  shall  be  made  in  exercise  of 
any  power  or  authority  to  appoint  any  property,  real 
or  personal,  amongst  several  objects,  shall  be  invalid 
or  impeached  in  equity  on  the  ground  that  an  unsub- 
stantial, illusory,  or  nominal  share  only  shall  he 
thereby  appointed  to  or  left  unappointed  to  devolve 
upon  any  one  or  more  of  the  objects  of  suoh  power ; 
but  that  every  such  appointment  shall  be  valid  and 
effectual  in  equity  as  well  as  at  law,  notwithstanding 
that  any  one  or  more  of  the  objects  shall  not  there- 
under or  in  default  of  such  appointment  take  more 
than  an  unsubstantial,  illusory,  or  nominal  share  of 
the  property  subjected  to  such  power."  The  effect 
of  that  Act  was  to  compel  the  donee  to  make  an 
appointment,  however  small,  to  every  object  of  the 

Sower  or  to  leave  a  portion  undealt  with  so  as  to 
evolve  on  them  in  default  of  appointment.  That 
continued  down  to  recent  times,  when  in  the  year 
1874  another  Act  (Lord  Selborne's)  was  passed,  which 
provides  that  *'  no  appointment  which  from  and  after 
the  passing  of  this  Act  shall  be  made  in  exercise  of 
any  power  to  appoint  any  property,  real  or  personal, 
amongst  several  objects,  shall  be  invalid  at  law  or  in 
equity  on  the  ground  that  any  object  of  such  power 
has  been  altogether  excluded,  but  every  such  appoint- 
ment shall  be  valid  and  effectual  notwithstanding 
that  any  one  or  more  of  the  objects  shall  not  thereby 
or  in  default  of  appointment  take  a  share  or  shares  of 
the  property  subject  to  such  power."  That  relieves 
the  donee  of  a  power  from  the  necessity  of  making  an 
appointment  of  something  to  every  object  of  that 
power,  or  leaving  them  a  portion  to  devolve  upon 
them  in  default  of  appointment.  That  is  what  the 
Act  proposed  to  do.  That  is  all  it  does.  It  does  not 
alter  the  rule  of  construction  laid  down  as  to  the 
meaning  of  powers,  nor  does  it  purport  to  affect  the 
class  which  is  to  take.  There  is  nothing  to  show  that 
the  Legislature  had  such  a  case  as  this  in  contempla- 
tion. 

But  it  is  contended  that  if  you  go  back  to  the 
beginning  of  this  series  of  old  oases  and  try  to  ascer- 
tain the  reasoning  on  which  these  decisions  are  based, 
probably,  if  the  law  had  then  been  as  it  now  is,  the 
result  would  have  been  that  settlements  would  be 
construed  in  the  same  way  in  all  cases.  I  am  not 
persuaded  that  that  result  would  follow.  It  is 
difficult  to  find  the  origin  of  the  rule.  Harding  v. 
Olyn,  1  Atk.  469,  explained  in  5  Yes.  501,  is  the  first 
case,  and  no  reasons  are  given  for  the  decision.  I 
do  not  think  I  ought  to  speculate  in  this  inferential 
way  what  might  have  been  decided  if  the  law  had 
been  different  in  1739,  when  that  case  was  decided.  I 
have  only  to  apply  the  law  as  I  find  it,  and  I  am  of 
opinion  that  Lord  Selborne's  Act  does  not  apply,  and 
the  rule  is  unaffected  by  that  Act.  I  hold  that  the 
class  to  take  is  the  same  as  it  was  before  the  panning 
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Welby  v.  Still.— In  bb  Thb  Brbwbbt  Assbts  Corporation. 


High  Court. 


of  the  Act,  and  is  confined  to  the  next  of  kin  living  at 
the  death  of  the  widow. 

Solicitors,  Taylor,  Hoare,  <fc  Pitcher,  for  A.  &  J.  E. 
Fletcher,  North  wich ;  Coode,  Kingdon,  <fc  Cotton,  for 
W.  C.  Deakin,  Northwich ;  Busk  <fc  Co.,  for  John  H. 
Cooke,  Winsford. 


Chan-Div, 
Kekewich, 


iv.    1 


June  22;  July  26,  1894* 


Wblbt  v.  Still,  (a.) 

Solicitor — Remuneration — Deduction  of  title —Mortgage 

—fasehc4ds--Solicitore9  Remuneration  Act,  1881  (44 

*  45  Vict.  c.  44),  General  Order,  Schedule  L,  Part  I. 

A  mortgagor's  solicitor  is  not  entitled  to  charge  the 

scale  fee  for  deducing  title  and  preparing  and  completing 

mortgage  where  he  merely  furnishes    the    mortgagee's 

solicitors  with  a  statement  of  the  dates  and  particulars  of 

the  several  leases  of  the  property  and  a  form  of  the 

covenants,  which  were  alike  in  each  case. 

This  was  a  summons  to  review  the  taxation  of  a 
bfllof  costs. 

One  Batten  was  the  lessee  of  property  held  under 
several  leases  all  in  the  same  form.  On  a  mortgage 
of  the  property  his  solicitors  supplied  the  mortga- 
gee's solicitors  with  a  statement  of  dates  and  parti- 
culars of  the  leases  and  a  form  of  the  covenants. 
The  mortgagor's  solicitors  sent  in  a  bill  under 
Schedule  I.,  Part  I.,  of  the  General  Order  under 
the  Solicitors'  Remuneration  Act,  1881,  for  deduoing 
title,  perusing  and  completing  mortgage.  The  taxing 
master  reduced  the  amount,  on  the  ground  that  no 
title  was  deduced,  and  so  the  scale  fee  did  not  apply. 

Renshaw,  Q.C.,  and  Yate  Lee,  for  the  solicitors,  cited 
Ex  parte  Mayor  of  London,  35  W.  R.  210,  34  Ch.  D. 
452. 

Upjohn,  for  the  respondent. 

Ebkewich,  J. — I  do  not  think  any  title  has  been 
deduced.  The  schedule  to  the  General  Order  provides 
for  the  fee  payable  to  the  mortgagor's  solicitor  for 
"deducing  title  to  ...  .  leasehold  property, 
perusing  mortgage,  and  completing."  Here  there 
was  no  dealing  with  the  leases  (the  mortgagor  being 
the  original  lessee)  and  no  title  deduced.  The  Legis- 
lature could  not  intend  that  a  solicitor  could  be  said 
to  deduce  title  when  he  simply  hands  over  the  lease 
under  which  his  client  holds  the  property.  Producing 
the  lease  is  not  equivalent  to  deducing  the  title. 

Summons  dismissed. 

Solicitors,  Trower,  Freeling,  cfc  Parkin ;  Robert  Chap- 


June  28,  1894. 


Chan.  Div.  ) 
Wright*  J.  j 

In  re  Thb  Brewbry  Assbts  Corporation. 
Truman's  oase.  (6.) 

Company — Winding  up — Allotment — Application  for 
shares — Withdrawal  of  application — Authority  of 
derk  in  registered  office — Contributory — Companies 
Ad,  1862  (25  <fe  26  Vict.  c.  89),  ss.  23,  39. 

In  the  absence  of  evidence  to  the  contrary,  the  court 

(o.)  Reported  by  P.  T.  Duxa,   Esq.,   Barrister- 
at-Law. 

(b.)  Reported  by  V.  de  S.  Fowxe,  Esq.,  Barrister- 
at-Law. 


will  draw  the  inference  that  a  clerk  in  the  registered  office 
of  a  company  is,  in  the  absence  of  the  secretary,  so  far 
the  clerk  in  charge  tliat  it  must  be  imputed  to  the  com- 
pany that,  in  office  hours,  he  had  authority  to  receive 
communications  so  as  to  bind  the  company  which  were 
made  in  the  absence  of  other  persons  who,  if  present, 
would  have  authority  to  receive  such  communications. 

The  above-named  company  was  formed  under  the 
Companies  Acts  with  ordinary  shares  of  £10  each. 
The  applicant,  J.  C.  Truman,  in  October,  1890,  re- 
ceived by  post  at  his  residence  a  prospectus  accom- 
panied by  a  form  of  application  for  shares,  and  he 
called  at  the  registered  office  of  the  company  with  the 
form  of  application,  and  saw  a  clerk  there  and  filled 
up  the  application  form  for  ten  ordinary  shares  of  £10 
each,  and  handed  the  same  to  the  clerk  with  a  cheque 
for  £30,  being  10s.  per  share  and  £2  10s.  payable  on 
allotment.  Truman  on  the  same  day  called  again  at 
the  company's  office,  and  saw  there  a  clerk,  and  in- 
formed him  that  he  withdrew  his  application  for 
shares  in  the  company,  and  demanded  the  return  of 
his  cheque.  The  clerk,  however,  stated  that  he  could 
not  give  it  up,  as  the  secretary  was  out.  Truman 
called  later  in  the  day,  but  found  the  office  closed. 
On  the  next  morning  he  called  at  his  bankers  and 
gave  them  full  particulars  of  the  cheque  he  had  given 
the  company,  and  instructed  them  to  stop  payment, 
which  they  did.  A  few  days  afterwards  the  company 
sent  a  form  of  allotment  letter  with  the  blank 
bankers'  receipt  for  the  payment  of  the  allotment 
money,  which  he  immediately  returned  to  the  com- 
pany. The  company  went  into  voluntary  liquidation, 
and  the  liquidator  placed  Truman's  name  on  the  list 
of  contributories  for  the  shares.  This  was  a  sum- 
mons by  Truman  to  have  his  name  removed  from  the 
list  of  contributories,  which  was  adjourned  into 
court. 

J.  Tanner,  for  the  summons. — Withdrawal  may  be 
by  word  of  mouth :  Wilson's  case,  20  L.  T.  N.  S.  962, 
17  W.  R.  Ch.  Dig.  70.  The  applicant  withdrew 
properly,  as  he  had  never  contracted  to  become  a 
shareholder. 

A.  J.  Chitty,  for  the  liquidator. — There  has  been  no 
communication  to  the  company  of  the  applicant's 
intention  to  withdraw.  The  clerk  was  not  a  proper 
person  to  make  the  communication  to. 

He  referred  to  Pennell  v.  Stephens,  7  C.  B.  987. 

Tanner  replied. 

Wright,  J.— I  have  felt  great  doubt  about  this 
case.  I  think,  however,  that  in  the  absence  of  evidence 
to  the  contrary  I  ought  to  draw  the  inference  that 
the  clerk — who,  when  the  applicant  called,  was  at  the 
office  and  referred  to  the  absence  of  the  secretary — 
was  so  far  the  clerk  in  charge  that  it  must  be 
imputed  to  the  company  that  in  office  hours  he  had 
authority  to  receive  the  statement  whioh  was  made  to 
him  in  the  absence  of  other  persons  who,  if  present, 
would  have  had  authority  to  receive  such  statement. 
The  case  is  on  the  line ;  but  the  applicant  did  change 
his  mind  after  applying  for  the  shares,  and  on  the 
facts,  as  I  read  them,  he  made  a  communication  as  to 
such  change  of  mind  to  the  company  before  the 
shares  were  allotted  to  him.  As  to  the  other  point,  the 
applicant  stopped  his  cheque,  and  the  fact  of  his 
having  done  so  was  placed  on  record  in  books  which 
were  before  the  directors.  It  is  not  shown  that  they 
read  the  entry  as  to  the  stoppage  of  the  cheque, 
but  I  am  inclined  to  think  that,  when  directors  are 
allotting  shares  on  the  basis  of  payments  having  been 
made  by  the  applicants  for  shares  to  the  company's 
bankers,  the  directors  ought  to  make  inquiry,  and,  if 
they  find  that  a  cheque  has  been  stopped,  that  should 
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be  sufficient  to  put  them  on  their  guard.  The 
company  had  no  right  to  make  this  allotment  at  the 
time  when  they  made  it.  The  applicant  at  once 
repudiated  the  allotment,  and  in  my  judgment  he  is 
entitled  to  be  relieved  of  the  shares. 

Solicitors,  Jerome  <fe  Co. ;  Nash,  Field,  &  Co. 


Q.  B.  Div.  )  April  30 ; 

(Charles  and  Collins,  JJ.)  j  May  1,  1894. 

Mayor,  &c,  of  Derby  v.  Grtjdgings.  (a.) 

Local  government—Street — Notice  by  urban  authority  to 

frontager  to  sewer;  ike. —  Notice  partly  within  and 

partly  in  excess  of  jurisdiction— Liability  under — 

Apportionment  of  expenses,  when  conclusive — Public 

Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  150,  257. 

An  urban  authority  gave  notice  under  section  150  of  the 

Public  Health  Act,    1875,   to  a  frontager   to  a  street 

within  their  district,  to  sewer,  &c,  the  street,  including 

carriage  way  and  footway,  according  to  the  frontage  of 

his  premises.     The  notice  not  being  complied   with,  the 

urban  authority   executed  the  works,     and    sought    to 

recover  the  expenses  apportioned  on  the  frontager  before 

the  justices.     No  notice  disputing  the  apportionment  had 

been  given  within  three  months  by  the  frontager  under 

section  257,  but  it  was  proved  and  found  as  a  fact  by 

the  justices  that  the  carriage  way  of  the  street  was  a 

highway  repairable  by  the  inhabitants  at  large,  though 

the  footway  was  not. 

Held  (following  Wake  v.  Mayor,  &c,  of  Sheffield, 
11  Q.  B.  D.  291,  31  W.  R.  Dig.  99,  12  Q.  B.  D. 
142,  32  W.  R.  Dig.  23),  that  the  urban  authority 
had  jurisdiction  to  give  the  notice  to  sewer,  &c,  in 
respect  of  the  footway,  and  that  such  notice  was  good 
pro  tanto;  that,  the  apportionment  not  having  been 
disputed  by  the  frontager,  it  was  conclusive  as  to  the 
amount  of  his  liability,  and  could  not  be  questioned  in 
respect  thereof  before  the  justices. 

Case  stated  under  the  Summary  Jurisdiction  Acts 
by  justices  of  the  peace  for  the  borough  of  Derby. 

The  appellants,  as  the  urban  sanitary  authority  for 
the  borough  of  Derby,  had  preferred  a  complaint 
against  the  respondent  before  a  court  of  summary 
jurisdiction,  whereby  they  sought  to  recover  from 
him,  as  a  frontager,  the  expenses,  amounting  to  £15, 
incurred  by  them  in  levelling,  paving,  metalling,  and 
flagging  a  portion  of  a  street  called  Boden-street  in 
that  borough. 

The  material  statements  in  the  case  were  as 
follows : — 

The  respondent  was  the  owner  of  certain  premises 
which  fronted  on  Boden-street,  which  was  a  "  street " 
within  the  meaning  of  the  Public  Health  Act,  1875. 

The  appellants,  as  the  urban  sanitary  authority,  had, 
under  section  150  of  that  Act,  caused  notices  to  be 
served  on  the  owners  of  premises  fronting  on  that 
street  requiring  them  to  sewer,  level,  pave,  and  flag 
the  above  street  in  the  manner  therein  specified. 

The  requisite  notices,  plans,  sections,  estimates,  and 
apportionments  under  section  150,  requiring  him  to 
do  the  work,  had  been  duly  served,  &c.,  upon  the 
respondent,  who  had  not  complied  therewith.  The 
work  was  thereupon  executed  by  the  appellants,  and 
the  expenses  had  been  duly  apportioned  upon  the 
respondent  according  to  frontage  as  required  by  the 
Act,  and  included  work  done,  both  to  the  carriage 
way  and  footway  of  the  street.  Demand  for  such 
expenses  was  duly  made  upon  the  respondent  within 
six  months  of  the  complaint. 


(a.)  Reported  by  John  P.  Mkllob,  Esq.,  Barrister- 
at-Law. 


No  notice  was  given  by  the  respondent  under  section 
257  disputing  the  amount  of  the  apportionment.  He 
had  not  appealed  to  the  Local  Government  Board 
under  section  268,  nor  had  he  taken  any  steps  to  refer 
the  matter  to  arbitration. 

Boden-street  was  laid  out  by  the  owner  of  the  land 
in  1871,  and  included  the  footways  along  the  same, 
but  although  the  sewers  and  kerbs  were  put  down  to 
the  satisfaction  of  the  local  board  of  Litchurch,  with- 
in whose  district  the  street  then  was,  the  footway  on 
which  the  premises  of  the  respondent  abutted  had  not 
been  made  or  paved. 

Boden-street  was  subsequently  by  a  local  Act 
brought  within  the  borough  of  Derby. 

At  the  hearing  of  the  summons  before  the  justices 
the  respondent  admitted  his  liability  to  pay  for  the 
work  done  to  the  footway  in  front  of  his  premises,  but 
disputed  his  liability  for  the  carriage  way.  The 
appellants  refused  his  offer  to  pay  the  expenses  in 
respect  of  such  footway,  and  contended  that  they  were 
entitled  to  recover,  if  anything,  the  whole  of  the 
expenses  claimed.  Evidence  to  show  that  the  carriage 
way  was  a  highway  repairable  by  the  inhabitants  at 
large  was  given  on  behalf  of  the  respondent,  to  the 
effect  that  the  carriage  way  had  been  taken  over  by 
the  Litchurch  Local  Board ;  that  it  had  been  declared 
to  be  a  highway;  that  fifteen  years  before,  the  carriage 
roadway  had  been  completed  and  the  sewers,  kerbs, 
and  grates  laid ;  that  such  work  had  been  done  under 
the  supervision  of  the  local  board;  and  that  the 
repairs  to  the  carriage  way  had  been  subsequently 
done  by  the  board.  Evidence  to  the  effect  that  the 
carriage  way  and  the  footway  were  neither  repairable 
by  the  inhabitants  at  large  was  given  by  the 
appellants. 

The  justices  found  as  facts  that  at  the  time  when 
the  notices  to  do  the  work  were  given  by  the  appellants 
the  carriage  way  was  a  highway  repairable  by  the 
inhabitants  at  large  within  the  meaning  of  section 
150  of  the  Public  Health  Act,  1875,  but  that  the 
footways  were  never  taken  over  by  the  Litchurch 
Local  Board  or  by  the  appellants,  and  were  not  high- 
ways repairable  by  the  inhabitants  at  large.  They 
dismissed  the  summons  against  the  respondent,  and 
the  above  case  was  stated  by  the  justices  for  the 
opinion  of  the  court  on  the  questions :  (1)  Whether, 
upon  the  facts  and  evidence  stated,  the  justices  were 
justified  in  their  findings  and  decision?  and  (2) 
whether  the  respondent  was  precluded  from  raisins; 
before  them  questions  as  to  his  liability  in  respect  of 
the  carriage  way,  or  of  a  part  only  of  the  sum 
claimed,  by  reason  of  his  not  having  objected  to  the 
apportionment  ? 

Section  150  of  the  Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  provides  that :  "  Where  any  other  street 
within  any  urban  district  (not  being  a  highway 
repairable  by  the  inhabitants  at  large},  or  the  carriage 
way,  footway,  or  any  other  part  of  such  street  is 
not  sewered,  levelled,  paved,  metalled,  flagged, 
channelled,  and  made  good,  or  is  not  lighted  to  the 
satisfaction  of  the  urban  authority,  such  authority 
may,  by  notice  addressed  to  the  respective  owners  or 
occupiers  of  the  premises  fronting,  adjoining,  or 
abutting  on  such  parts  thereof  as  may  require  to  be 
sewered,  levelled,  paved,  metalled,  flagged,  or  chan- 
nelled, or  to  be  lighted,  require  them  to  sewer,  level, 
pave,  metal,  flag,  channel,  or  make  good,  or  to  pro- 
vide proper  means  for  lighting  the  same  within  a 
time  to  be  specified  in  such  notice.  ...  If  such 
notice  is  not  complied  with  the  urban  authority  may, 
if  they  think  fit,  execute  the  works  mentioned  or  re- 
ferred to  therein;  and  may  recover  in  a  summary 
manner  the  expenses  incurred  by  them  in  so  doing 
from  the  owners  in  default  according  to  the  frontage 
of  their  respective  premises,  and  in  such  proportion 
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as  is  settled  by  the  surveyor  of  the  urban  authority, 
or  (in  case  of  dispute)  by  arbitration  in  manner  pro- 
Tided  by  this  Act ;  or  the  urban  authority  may  by  order 
declare  the  expenses  so  incurred  to  be  private  improve- 
ment expenses.  The  same  proceedings  may  be  taken, 
and  the  same  powers  may  be  exercised,  in  respect  of 
any  street  or  road  of  which  a  part  is  or  may  be  a 
public  footpath  or  repairable  by  the  inhabitants  at 
large  as  fully  as  if  the  whole  of  such  street  or  road 
was  a  highway  not  repairable  by  the  inhabitants  at 


ly  section  181 :  "  All  questions  referable  to  arbi- 
tration under  this  Act  may,  when  the  amount  in 
dispute  is  less  than  twenty  pounds,  be  determined  at 
the  option  of  either  party  before  a  court  of  summary 
jurisdiction,  but  the  court  may,  if  it  thinks  fit, 
require  that  any  work  in  respect  of  which  the  claim 
of  the  local  authority  is  made  and  the  particulars  of 
the  claim  be  reported  on  to  them  by  any  competent 
surveyor,  not  being  the  surveyor  of  the  local 
authority ;  and  the  court  may  determine  the  amount 
of  costs  incurred  in  that  behalf,  and  by  whom 
such  costs,  or.  any  part  of  them,  shall  be  paid." 

By  section  257 :  "  Where  such  expenses  have  been 
settled  and  apportioned  by  the  surveyor  of  the  local 
authority  as  payable  by  such  owner,  such  apportion- 
ment shall  be  binding  and  conclusive  on  such  owner, 
unless  within  three  months  from  service  of  notice  on 
him  by  the  local  authority  or  their  surveyor  of  the 
amount  settled  by  the  surveyor  to  be  due  from  such 
owner,  he  shall  by  written  notice  dispute  the 
same." 

And  by  section  268 :  "  When  any  person  deems 
himself  aggrieved  by  the  decision  of  the  local  autho- 
rity in  any  case  which  the  local  authority  are  em- 
|  powered  to  recover  in  a  summary  manner  any 
expenses  incurred  by  them,  or  to  declare  such 
expenses  to  be  private  improvement  expenses,  he 
may,  within  twenty-one  days  after  notice  of  such 
decision,  address  a  memorial  to  the  Local  Govern- 
ment Board  stating  the  grounds  of  his  complaint, 
and  shall  deliver  a  copy  thereof  to  the  local  authority ; 
the  Local  Government  Board  may  make  such  order  in 
the  matter  as  to  the  said  board  may  seem  equitable, 
and  the  order  so  made  shall  be  binding  and  conclusive 
on  all  parties." 

F.  Low,  for  the  appellants. — The  justices  were  not 
justified  in  holding  that  Boden-street  had  become  a 
highway  repairable  by  the  inhabitants  at  large,  inas- 
much as  the  local  board  could  only  declare  it  to  be 
a  highway  when  everything  specified  in  section  150 
of  the  Public  Health  Act,  1875,  had  been  done— i.e., 
when  it  had  been  "  sewered,  levelled,  paved,  flagged, 
metalled,  channelled,  and  made  good,  and  provided 
with  the  proper  means  of  lighting  to  the  satisfaction 
of  the  urban  authority  "  :  Attorney-General  v.  Bidder, 
47  J.  P.  263.  Corporation  of  Portsmouth  v.  Smith,  13 
0.  B.  D.  184,  32  W.  R.  Dig.  123,  is  distinguishable. 
At  any  rate,  the  justices  had  jurisdiction  to  deal  with 
the  matter,  because  it  was  admitted  that  the  footway 
was  not  repairable  by  the  inhabitants  at  large :  Wake 
v.  Mayor,  <fcc,  of  Sheffield,  sub  nom.  Ex  parte  Wake,  11 
a  B.  D.  291,  31  W.  B.  Big.  99,  12  Q.  B.  D.  144,  32 
W.  B.  Dig.  123;  Midland  Railway  Co.  v.  Watton,  34 
W.  R.  524,  17  Q.  B.  D.  30.  The  respondent  omitted 
to  question  the  apportionment  within  the  time 
specified  by  section  257,  and  he  was  therefore  de- 
barred from  disputing  the  amount  of  his  liability,  as 
to  which  the  apportionment  became  conclusive. 

H.  F.  Stanger,  for  the  respondent. — The  notice  to 
the  respondent  to  do  the  work  in  the  carriage  road 
was  uUrd  vires  on  two  grounds — (1)  because  the 
evidence  showed  as  the  finding  is  that  it  had  become 
•  highway  repairable  by  the  inhabitants  at  large ; 


and  (2)  because  the  local  authority,  when  the  work 
had  once  been  done  to  their  satisfaction,  had  no  power 
to  order  it  to  be  done  over  again :  Bonella  v.  Twicken- 
ham Local  Board  of  Health,  35  W.  R.  578,  18  a  B.  D. 
677,  36  W.  R.  50,  20  Q.  B.  D.  63.  The  notice  given  by 
the  local  authority  here  being  void,  the  apportion- 
ment founded  upon  it  was  a  nullity :  Cook  v.  Ipswich 
Local  Board,  19  W.  R.  1079,  L.  R.  6  Q.  B.  451.  The 
respondent  had  a  clear  right  to  show  that  he  was 
under  no  liability  as  regarded  part  of  the  claim 
before  the  justices,  because  the  carriage  way  was  a 
highway  repairable  by  the  inhabitants  at  large: 
Hesketh  v.  Atherton  Local  Board,  22  W.  R.  58,  L.  R. 
9  Q.  B.  4 ;  Eccles  v.  Wirral  Sanitary  Authority,  34 
W.  R.  412,  17  Q.  B.  D.  107.  And  the  question  is 
not  one  of  the  correctness  or  otherwise  of  amount  of 
the  apportionment,  but  whether  there  is  any  lia- 
bility to  apportionment  at  all  in  respect  of  a  distinct 
part  of  the  work.  Wake  v.  Mayor,  &c.,  of  Sheffield  is 
clearly  distinguishable  on  two  grounds :  (1)  it  was  an 
application  for  a  certiorari  to  quash  an  order  of  a 
magistrate,  and  it  was,  therefore,  only  necessary  to 
show  that  there  was  jurisdiction  over  part  of  the 
subject-matter ;  and  f  2)  the  apportionment  itself  was 
there  disputed,  and  wnat  was  required  to  be  done,  so 
far  as  the  notice  was  concerned,  was  within  the  juris- 
diction of  the  local  authority  to  require ;  here  the 
liability  only  is  in  dispute.  If  the  surveyor  had 
jurisdiction  to  make  the  apportionment,  then  the 
respondent's  remedy  would  have  been  to  go  to  arbi- 
tration as  to  the  amount.  But  the  respondent  could 
not  then  have  raised  the  question  of  jurisdiction  as  to 
part  of  the  apportionment :  Bayley  v.  Wilkinson,  12 
W.  B.  797,  16  C.  B.  N.  S.  161.  He  must  therefore 
have  been  entitled  to  raise  that  question  before  the 
justices. 

He  also  referred  to  Midland  Railway  Co.  v.  Watton  ; 
Parkinson*.  Mayor,  &c,  of  Blackburn,  33  L.  T.  O.  S. 
119 ;  Shanklin  Local  Board  v.  Millar,  29  W.  B.  63,  5 
C.  P.  D.,,  Lopes,  J.,  at  p.  279;  Walthamstow  Local 
Board  v.  Stainer,  [1891]  2  Ch.  606,  Iindley,  L.J.,  at 
p.  613,  40  W.  R.  Dig.  131 ;  Beg.  v.  Marsham,  40  W.  R. 
84,  [1892]  1  Q.  B.  371,  Lord  Halsbury,  L.C.,  at  p.  376. 

Charles,  J. — In  this  case,  in  which  we  have  been 
assisted  by  very  able  argument,  the  justices  dismissed 
a  summons  which  was  taken  out  against  the  re- 
spondent by  the  local  authority,  who  are  appealing 
against  that  decision.  From  the  statements  in  the 
case  I  think  it  is  quite  clear  that  there  was  a  refer- 
ence in  the  notice  served  on  the  respondent  under 
section  150  of  the  Public  Health  Act,  1875,  to  a  por- 
tion of  the  work  which  they  were  not  entitled  to 
require  him  to  do,  for  they  gave  him  a  general 
notice  to  do  work,  not  only  with  reference  to  the  foot- 
path, but  also  to  the  carriage  way.  Now  there  are 
two  reasons  why  they  were  not  entitled  to  give  him 
that  notice  with  reference  to  the  carriage  way.  The 
first  is  that,  according  to  the  finding  of  the  justices, 
the  carriage  way  is  now  a  highway  repairable  by  the 
inhabitants  at  large,  and  if  so,  the  jurisdiction  of 
the  local  authority  under  section  150  is  at  an  end. 

It  was  said,  on  behalf  of  the  appellants,  that  the 
justices  were  not  warranted  in  that  finding,  but 
having  regard  to  the  facts  found  in  both  the  original 
and  the  amended  oases,  I  am  not  disposed  to  question 
the  correctness  of  this  view.  It  was  argued  that  the 
facts  found  were  not  sufficient  to  entitle  the  local 
authority  to  give  the  notice  under  section  150, 
and  the  case  of  the  Attorney -General  v.  Bidder 
263?  was  relied  upon  to  support  that  contention. 
All  I  can  say  to  that  is  that  although  it  may 
not  be  quite  clearly  found  that  everything  which 
was  required  by  section  152  to  be  done  had 
been    done,    I,    nevertheless,    think    that    it   was 
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sufficiently  found,  and  the  notice  having  been 
£iven,  I  cannot  see  my  way  to  holding  that  the 
justices  were  wrong  in  their  finding  on  that  part  of 
the  case.  The  other  reason  against  the  notice  given 
by  the  local  authority  in  respect  of  the  carriage  way 
is  that,  according  to  the  findings  in  the  case,  the 
carriage  wav  had  already  been  sewered,  levelled, 
paved,  metalled,  flagged,  channelled,  and  made  good 
to  the  satisfaction  of  the  local  authority.  That  being 
so,  I  should  have  thought  it  clear  that  the  local 
authority  could  not  call  on  the  frontager  to  do  it 
over  again,  and  moreover  there  is  authority  for  that 
proposition,  for  it  not  only  follows  from  the  reasoning 
in  the  Corporation  of  Portsmouth  v.  Smith,  but  from  a 
decision  upon  the  section  itself  in  the  case  of  Bonella 
v.  Twickenham  Local  Board,  which  decided  that  once 
the  work  had  been  done  the  local  board  could  not  call 
on  the  frontager  to  do  it  over  again. 

We  have,  therefore,  to  approach  the  case  in  the 
sense  that  the  notice  of  the  local  authority  con- 
tains matter  which  it  ought  not  to  have  con- 
tained, and  makes  a  requirement  which  the  local 
authority  had  no  power  to  make.  But  the 
notice  also  contains  matter  over  which  they 
had  jurisdiction,  for  the  footway  had  not  become 
repairable  by  the  inhabitants  at  large,  and  never 
had  had  any  work  done  upon  it  under  section 
150  to  the  satisfaction  of  the  local  authority. 
So  far,  therefore,  as  the  notice  relates  to  that, 
there  was  jurisdiction  to  give  it.  What  happened 
was  this.  The  apportionment  was  made  under 
section  150,  and  it  was  not  disputed  by  the  respond- 
ent within  the  time  limited  by  section  257.  The 
respondent  was  summoned  to  pay  the  amount  appor- 
tioned upon  him,  and  he  admitted  his  liability  for 
the  footpath,  but,  although  he  was  liable  to  that,  he 
insisted  that  if  the  summons  as  to  the  whole  was  per- 
sisted in  he  had  a  good  defence.  The  justices  dis- 
missed the  summons,  on  the  ground  that  it  required 
him  to  pay  for  matters  in  respect  of  which  he  was 
under  no  liability.  We  have  now  to  decide  whether 
they  were  right  in  law. 

Now  there  is  no  doubt  that  the  apportionment 
of  the  surveyor  is  not  conclusive  of  every  defence ; 
the  frontager  may  say  that  the  place  is  not  a  street 
or  that  he  has  no  frontage,  or  that  the  place  is  a 
highway  repairable  by  the  inhabitants  at  large. 
He  may  set  up  these  defences,  or  any  other  which 
is  an  answer  to  the  whole  of  his  legal  liability. 
Here  he  cannot  offer  any  of  these  answers  to  the 
whole,  because  he  must  confessedly  pay  for  the  foot- 
path. Therefore,  I  think  the  question  in  this  case, 
not  going  to  the  whole  of  the  liability,  becomes  a 
question  as  to  the  amount  of  the  liabity ;  and  if  so, 
the  apportionment,  not  having  been  challenged  in 
proper  time,  becomes  conclusive.  It  was  argued, 
however,  that  Cook  v.  Ipswich  Local  Board  was  an 
authority  for  saying  that  where  the  apportionment  in- 
cludes certain  matters  in  respect  of  which  the  frontager 
is  under  no  legal  liability,  he  cannot  be  precluded 
from  raising  that  defence  before  the  justices  when  he 
is  called  upon  to  pay.  But  if  that  case  is  closely 
examined  there  is  a  good  deal  to  be  said  against  that 
view  of  it.  The  frontager  there  was  sought  to  be 
charged,  not  only  in  respect  of  the  street  to  which  he 
had  frontage,  but  also  of  another  street,  and  the 
apportionment  confused  those  streets  together,  and 
was  consequently  a  bad  apportionment.  There  it  was 
contended  in  the  Queen's  Bench  that  a  further 
apportionment  which  was  made  was  bad,  because  a 
second  apportionment  could  not  be  made.  But.  the 
answer  to  that  was  that  the  first  apportionment  was  a 
nullity,  and  therefore  the  second  was  good ;  and  that 
was  the  view  which  was  taken  by  the  court,  and 
which  I  thought  for  some  time  did   support  the 


respondent's  argument  in  this  case.     But  upon  a 
more  careful  consideration  of  the  matter  it  does  not 
do  so,  because  the  parties  have  a  double  function  to 
perform  in  such  a  matter.     They  have  to  consider  the 
summons  which  is  taken  out  for  the  apportioned 
amount,  and  they  have  also  power,  when  the  amount 
in  dispute  is  under  £20,  to  determine,  as  arbitrators 
under  section  181,  where  the  apportionment  is  chal-' 
lenged,  whether  it  is  good  or  bad,  or  whether  the 
apportioned  amount  ought  to  be  paid  or  not;  and, 
as    appears    from    Mr.     Archibald's    argument    in 
Shanklin    Local     Board    v.     Millar,    that    is     what 
was    done    in  the    Ipswich  case.    The  first    appor- 
tionment was  thought  to  be  bad,  and  a  second  one 
was  made;   the  first  was  not  a  nullity  in  the  sense 
of  being  absolutely  void,  but  was  considered  to  be 
so  by  the  justices  in  their  capacity  of  arbitrators, 
and,  as  was  pointed  out  by  Denman,  J.,  in  Shanklin 
Local    Board    v.    Millar,    Cockburn,    C.J.,    in    the 
Ipswich  case,  did  not   mean   to  say  that   the  first 
apportionment  there  made  was  an  absolute  nullity, 
but   that,    as    it    was   not    enforceable,    it   was   a 
practical  nullity.     But    the   Ipswich    case  came    up 
for   consideration    in    Wake   v.     The    Mayor,     <&c, 
of  Sheffield,  sub  nom.  Ex  parte    Wakey    where    the 
argument    also    was    that    the    apportionment  was 
an  absolute  nullity  for  the  same  reason  as  the  first 
apportionment  in  the  Ipswich  case.      Now  the  appor- 
tionment in  Wake's  case  clearly  included  matter  in 
respect  of  which  the  local  authority  had  no  juris- 
diction, for  the  notice  commanded  the  frontager  to 
pave,  &c,  in  respect  of  land  which  was  no  part  of 
the  street  on  which  his  premises  abutted,  as  well  as 
the  street  on  which  they  did  so,  and  which  so  appeared 
from  the  notice  and  plans  deposited.    Therefore  the 
local  authority  partly  had  ana  partly  had  not  juris- 
diction,   which   was  the  case   here,    for    the    local 
authority    gave    a  notice    which    they   had   partly 
power  to  give  and  partly  had  not.     I  fail   to  see 
any    distinction    between    this    case    and     Wake's 
case.      It  is    said    that   there   is  a  distinction  be- 
cause   the    application  there    was    for  a    certiorari, 
and  it  was  therefore  sufficient  there  to  say  that  the 
justices  had  some   jurisdiction  over  the  matter,    or 
over  some  part  of  it,  and  no  doubt  the  language  of 
Cave  and  A.  L.  Smith,  J  J.,  in  the  court  below  gave 
some  ground  for  that  view.    But  the  reasoning  of 
two  of  the  judges  below  and  all  the  judges  in  the 
Court  of  Appeal  is  fatal  to  the  respondent's  case  here, 
because,  after  the  Ipswich  case  had  been  referred  to  and 
distinguished,  it  was  pointed  out  that  if  justices  have 
jurisdiction  to  entertain  part  of  the  subject-matter, 
they  have  jurisdiction  to  hear  the  complaint.     Then 
the  question  arises,   What  are  their  powers    when 
they  come  to  entertain    it  P      In    Wake's  case  the 
stipendiary  magistrate  was  of  opinion  that  the  whole 
of  the  work  was  within  the  jurisdiction  of  the  local 
authority — in  other  words,  that  the  whole  of   the 
expenditure  was  upon  a  street  on  which  the  premises 
fronted.     On  appeal  to  quarter  sessions  the  recorder 
of  Sheffield  disagreed  with  that  opinion,  and  held 
that  a  part  only  of  the  work  was  within  the  juris- 
diction of  the  local  authority,  because   he  thought 
that  a  part  of  the  work  had  to  be  done  in  a  place 
which    was   not   a    street.      But    he    nevertheless 
confirmed  the  order,  because  he  considered  he  had 
only  jurisdiction  to  review  the  order  on  a  matter 
of  arithmetic.     His  decision  was  that  where   there 
was  jurisdiction  as  to  part  of  the  subject-matter, 
and    the     apportionment     is     not    questioned     in 
time,  the  apportionment   becomes    conclusive,    and 
that  the  only  mode  of  questioning  it  is  by  appeal 
to  the  Local  Government  Board.       It  is  fame  that 
A.  L.  Smith,   J.,  in  the  court  below,    offered    no 
opinion,   but  in  the  Court  of  Appeal  it  was  un- 
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doubtedly  held  by  Esher,  M.R.,  and  Bowen,  L.J., 
concurring,  that  the  apportionment  could  only  be 
questioned  in  that  way.  That  opinion  has,  more- 
over, been  reiterated  by  the  Master  of  the  Bolls  in 
Midland  Railway  Co.  v.  Watton,  where  the  ap- 
pellant had  been  charged  in  respect  of  a  longer 
frontage  than  he  possessed— the  Master  of  the  Bolls 
siid :  '<  Assuming  there  is  ground  for  the  complaint 
which  the  appellants  make  as  to  apportionment, 
unfortunately  they  have  not  taken  the  steps  required 
by  the  section  for  the  purpose  of  disputing  such 
apportionment,  and,  therefore,  as  it  seems  to  me,  they 
are  prevented  from  raising  this  objection  unless  they 
can  show  that  the  surveyor  had  no  jurisdiction  to 
make  the  apportionment.  It  was  argued  that  there 
was  an  excess  of  jurisdiction  by  the  surveyor  in 
respect  of  part  of  the  sum  apportioned.  But  it  seems 
to  me  that  if  he  had  jurisdiction  to  make  an 
apportionment  against  the  appellants,  which  it  is 
admitted  he  had,  then  the  only  possible  objection  is 
that  he  made  such  apportionment  incorrectly;  but 
that  is  only  an  erroneous  exercise  of  jurisdiction,  not 
an  excess  of  jurisdiction.  If  he  had  made  an 
apportionment  on  a  person  who  was  not  a 
frontager  in  respect  of  any  land  there  would 
be  an  excess  of  jurisdiction,  but  that  is  not 
the  present  case.1'  Taking,  therefore,  the  judgment 
of  the  Master  of  the  Bolls  in  Wake's  case  together 
with  his  observations  in  the  Midland  Railway  Co.  v. 
Watton,  even  if  I  differed  from  his  opinion,  I  should 
feel  myself  at  liberty  only  to  act  upon  these  decisions. 
I  own  that  my  opinion  has  fluctuated  somewhat,  the 
cases  differ  to  some  extent,  but  I  cannot  say  that  I  do 
i  differ  from  what  has  been  said  in  those  two  cases  in 
the  Court  of  Appeal ;  but  that,  at  any  rate,  is  im- 
|  material,  because  this  court  is  bound  by  them.  I  feel 
|  the  hardship  upon  the  respondent,  but  I  am  of  opinion 
that,  having  allowed  the  apportionment  to  stand,  he 
cannot  now  take  the  objection  he  has  endeavoured  to 
raise,  because  it  is  an  objection,  not  to  the  liability,  but 
to  the  amount  of  the  liability.  The  case  must,  there- 
fore, be  remitted  to  the  justices  with  the  expression 
of  our  opinion  to  that  effect. 

Collins,  J. — I  am  of  the  same  opinion.  I  will  not 
deal  with  that  part  of  the  case  which  has  been  so 
completely  disposed  of  by  my  brother  Charles,  and  I 
|  will  therefore  proceed  upon  the  assumption  that  the 
local  authority  had  no  right  to  deal  with  the  carriage 
way  at  all,  but  that  they  had  with  regard  to  the 
footpath.  The  question  is  whether  a  notice  as  to 
both  as  made  in  this  case  is  a  nullity  or  not.  I  think 
when  the  argument  for  the  respondent  is  sifted,  it  all 
comes  back  to  one  point,  whether  the  original  notice 
given  by  the  local  authority  was  one  which  they  had 
no  power  to  give,  and  one  which  could  not  found 
jurisdiction.  If  it  could  found  jurisdiction,  it  is  clear 
that  the  justices  could  not  inquire  into  amounts. 
Now  Mr.  Stanger  was  driven  to  contend  that  the 
original  notice  was  bad,  that  it  could  not  found  juris- 
diction for  the  apportionment,  and,  therefore,  could 
not  found  jurisdiction  for  the  justices  to  hear  the 
summons  for  the  non-payment.  But  I  think  that 
Wake's  ease  is  an  authority  directly  in  point  against 
that  contention,  and  I  cannot  follow  the  distinction  it 
is  attempted  to  draw. 

There  a  notice  was  served  on  the  frontager  ordering 
him  to  pave,  &c.,  certain  portions  of  land  which  were 
certainly  no  part  of  the  street  in  question,  and  I 
observe  that  the  notice  was  given  in  the  form  in 
schedule  4  of  the  Public  Health  Act,  1875,  and  if  so 
it  must  have  prescribed  in  detail  the  work  which  the 
local  authority  required  the  frontager  to  do,  and 
ahown  the  places  where  it  was  to  be  done  by  plans. 
Well,  having  given  the  notice,  the  local  authority  did 


the  work,  and  the  frontager  was  summoned  for  non- 
payment of  the  amount  of  the  apportionment  in  con- 
sequence. The  objection  was  raised  that  the  magis- 
trate had  no  jurisdiction,  and,  the  application  being 
for  a  certiorari,  it  became  absolutely  necessary  to  de- 
cide whether  the  original  notice  followed  by  the  ap- 
portionment gave  him  jurisdiction  to  hear  the  matter. 
The  court  below  and  the  Court  of  Appeal  were  of 
opinion  that  he  had  jurisdiction.  The  Master  of  the 
Bolls  said :  "It  would  be  without  the  statute  if  no 
order  at  all  could  have  been  made  by  the  local 
authority,  but  if  any  part  of  the  expenditure  had 
been  made  in  respect  of  a  street  within  the  meaning 
of  the  statute,  it  is  obvious  that  as  to  that  part  the 
local  authority  might  fix  the  proper  sum  to  be  appor- 
tioned by  the  surveyor.  Here  it  cannot  be  denied 
that  a  part  of  the  expenditure  was  in  respect  of 
that  which  was  a  street  within  the  meaning  of 
the  statute,  and  that  the  appellant  was  a  frontager 
on  that  street,  and  it  therefore  follows  that  an  order 
might  be  made  upon  him  which  would  be  an  order 
within  the  meaning  of  the  statute,  and  all  that  could 
be  said  against  it  would  be  that,  although  it  might 
lawfully  be  made,  it  was  a  wrong  order."  No  doubt 
he  pointed  out  in  an  early  part  of  his  judgment 
that  a  remedy  in  respect  of  a  wrong  apportionment 
or  order  of  the  local  authority  would  be  under  section 
268  of  the  Act ;  but  at  the  root  of  the  decision  was  the 
principle  that  the  original  order  was  an  order  within 
the  competence  of  the  local  authority  to  make,  and 
that  it  therefore  founded  their  jurisdiction;  and  if 
that  is  so,  all  the  distinctions  drawn  between  that 
case  and  the  present  by  the  respondent  fall  to  the 
ground.  Here  the  notice  given  by  the  local  authority 
no  doubt  referred  to  the  carriage  way  as  well  as  to 
the  footway,  and  there  was  no  power  to  give  that 
notice  in  respect  of  the  carriage  way.  But  that  is 
not  a  distinction  in  point  of  law  at  all.  This  case 
appears  to  me  to  be  on  all  fours  with  Wake's  case, 
and  every  observation  of  the  Master  of  the  Bolls 
applies  equally  here. 

The  only  difficulty  arose  in  connection  with  the 
decision  in  the  case  of  Cook  v.  Ipswich  Local 
Board,  not,  indeed,  upon  the  decision  itself,  but 
upon  a  point  decided  on  the  road  to  the  decision. 
Proceedings  were  there  taken  to  dispute  an  appor- 
tionment in  which  two  streets  had  been  lumped 
together.  The  magistrates  treated  the  apportion- 
ment as  a  nullity.  The  surveyor  then  made  a  new 
apportionment,  and  that  was  the  one  in  question. 
The  jurisdiction  of  the  surveyor  to  make  the  second 
apportionment  was  disputed,  and  the  court  said  that 
the  first  apportionment  might  be  treated  as  a  nullity, 
and  that  decision  at  first  sight  presented  a  difficulty. 
But  an  examination  of  it  shows  that  the  decision  that 
the  first  apportionment  was  a  nullity  was  merely  a 
decision,  as  the  court  thought,  of  the  justices  sitting 
as  arbitrators.  And  I  think  that  disposes  of  the 
argument  here  based  upon  that  case.  But  it  does  not 
quite  rest  there,  for  I  have  found  a  case,  the  Mayor, 
dkc,  of  Manchester  v.  Hampson.  35  W.  B.  334,  591,  in 
which  the  decision  was  the  same  on  the  same  point. 
There  the  local  authority  included  in  their  notice 
work  which  could  not  legally  be  included.  The 
proceedings  taken  to  enforce  the  apportionment 
failed,  and  a  subsequent  apportionment  was  made. 
Manisty,  J.,  iu  giving  judgment,  said:  ''The  sub- 
stance of  this  case  is  that  the  original  notice,  though 
erroneous,  was  not  void;  and  as  the  defendant  re- 
fused to  do  any  of  the  work,  and  did  not  dispute  the 
first  apportionment  within  three  months,  if  the  local 
board  had  proceeded  for  a  charge  upon  the  apportion- 
ment they  would  have  been  strictly  entitled  to 
succeed."  Therefore,  that  is  a  dear  decision  that  an 
apportionment  based  on  a  notice  which  contains  some- 
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thing  beyond  what  can  legally  be  ordered  to  be  done, 
though  erroneous,  is  not  void,  and  that  case  seems  to 
me  to  be  exactly  in  point  here. 

I  am,  therefore,  clearly  of  opinion  that  the  case 
must  go  back  to  the  justices  with  an  expression  of 
our  opinion  that  the  order  ought  to  be  made  against 
the  frontager. 

Judgment  for  the  appellants  ;  leave  to  appeal. 

Solicitors  for  the  appellants,  Satchell  &  Chappie,  for 
Gadsby  &  Coxon,  Derby. 

Solicitors  for  the  respondent,  Greenfield  &  Crack- 
nelly  for  W.  Hollis  Briggs,  Derby. 


IN  BANKRUPTCY. 


Oct.  25. 


Q.  B.  Div. 

(Vaughan  Williams  and 

Kennedy,  JJ.) 

In  re  Kino  &  Beesley. 
Ex  parte  King  &  Beesley.  (a.) 

Bankruptcy — Petitioning  creditor's  debt — Merger  of  debt 
in  judgment — Bankruptcy  Act,  1883  (46  dt  47  Vict.  c. 
52),  s.  7  (2)  (3). 

The  old  common  law  of  bankruptcy,  that  a  debt, 
though  merged  in  a  higher  security,  such  as  a  judgment, 
will  still  support  a  bankruptcy  petition,  remains  un- 
altered by  the  Bankruptcy  Act,  1883. 

Appeal  by  the  debtors  from  a  receiving  orfer  made 
against  them  by  the  registrar  of  the  Birmingham 
County  Court. 

Upon  the  20th  of  April,  1894,  the  debtors  executed 
an  assignment  for  the  benefit  of  their  creditors. 
Upon  the  27th  of  April  the  petitioning  creditor, 
Homer,  obtained  a  judgment  against  them  for  £64, 
and  upon  the  29th  of  April  he  filed  a  bankruptcy 
petition  against  them,  setting  forth  that  they  owed 
him  £64  on  the  judgment  and  £13  for  goods  sold  and 
delivered,  and  that  he  held  no  seourity  but  the 
judgment ;  the  act  of  bankruptcy  alleged  being  the 
assignment  for  the  benefit  of  creditors  on  the  20th  of 
April.     A  receiving  order  was  made. 

The  debtors  appealed. 

Muir  Mackenzie,  for  the  appellants. — The  petitioning 
creditor  has  not  proved  his  debt  within  the  meaning 
of  section  7  (2)  of  the  Bankruptcy  Act,  1883.  The 
debt  must  be  a  debt  recoverable  by  action.  Here 
only  £13  of  the  debt  is  recoverable  by  action,  the 
rest  is  a  judgment  which  has  been  obtained  since  the 
act  of  bankruptcy.  The  debt  must  be  the  same  at  the 
date  of  the  act  of  bankruptcy  and  at  the  date  of  the 
petition.  Here  the  debt  has  been  changed  and 
extinguished  by  the  judgment,  and  a  debt 
merged  in  a  higher  security  will  not  support  a 
petition  when  the  merger  has  taken  place  since  the 
act  of  bankruptcy.  The  Bankruptcy  Act  of  1883 
has  altered  the  old  common  law  of  bankruptcy, 
that  a  debt  merged  in  a  higher  security  will 
support  a  petition  :  Ex  parte  Hay  ward,  19  W.  R.  833, 
L.  R.  6  Ch.  App.  546 ;  Ex  parte  Sadler,  In  re  Whelan, 
27  W.  R.  156 ;  Ex  parte  Sturt,  In  re  Pearcey,  20  W.  R. 
200;  King  v.  Honre,  13  M.  &  W.  494;  Florence 
v.  Jenings,  2  C.  B.  N.  S.  454;  Ex  parte  Charles, 
14  East,  197,  15  Ves.  256;  Bryant  v.  Withers,  2 
Rose,  8,  2  M.  &  S.  123.  The  proper  course  for  the 
petitioning  creditor  in  this  case  would  have  been  to 
issue  a  bankruptcy  notice  founded  upon  the  judgment, 


and  allege  non-compliance  with  such  notice  as  the  sot 
of  bankruptcy. 

Yate  Lee,  for  the  respondent.— The  debt  alleged  is 
a  good  petitioning  creditors  debt.  The  reason  why 
the  creditor  did  not  wait  to  issue  a  bankruptcy  notice 
is  that  it  was  very  important  that  the  relation  hack  of 
the  trustee's  title  should  be  to  the  assignment  of  the 
20th  of  April,  so  that  he  might  get  the  advantage  of 
all  dealings  with  the  debtors'  property  since 
that  date.     Bryant  v.  Withers  is  in  my  favour. 

Muir  Mackenzie  replied. 

Vaughan  Williams,  J. — This  appeal  must  be 
dismissed.  The  appellants  say  that  the  debt  here  is 
a  judgment  debt  extinguishing  the  original  debt.  I 
do  not  agree.  The  judgment  has  not  extinguished 
the  debt  for  the  purpose  of  supporting  the  petition. 
I  do  not  consider  that  the  Bankruptcy  Act,  1883,  has 
altered  the  old  common  law.  The  case  of  In  re  Griffiths, 
Ex  parte  Mostyn,  1  W.  R.  237, 3  De  G.  M.  &  G.  174,  is 
conclusive  against  the  appellants,  and  if  further 
authority  be  needed  the  judgment  of  Lord  Ellen- 
borough  in  Bryant  v.  Withers  is  also  against  them.  I 
say  that  the  debt  was  in  existence  both  at  the  date 
of  the  act  of  bankruptcy  and  at  the  date  of  the  hear- 
ing of  the  petition. 

Kennedy,  J.— I  concur.  For  some  purposes  debts 
are  merged  in  judgments,  but  not  for  the  purposes  of 
bankruptcy  procedure.  In  the  courts  of  common  law 
this  plea  in  bar  was  allowed  for  reasons  such  as  that 
the  court  had  already  given  its  judgment  upon  the 
matter  in  dispute :  Smith  v.  Nicolls,  5  Bing.  N.  C. 
208. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  T.  A.  Dennisnn  <t*  Co., 
for  Plant,  Dudley. 

Solicitor  for  the  respondent,  R.  M.  Kerr,  Halifax. 


(a.)  Reported  by  P.  M.  Frances,  Esq.,  Barrister- 
at-Law. 


iftouse  of  ftorlw. 


(E„mgwH  July  30, 1894. 

Rouse  (Appellant)  v.  Bradford  Banking  Co. 
(Respondents),  (a.) 

Principal  and  surety — Banker  and  customer — Release  of 
surety — Giving  time — Retiring  partner—  Partnership 
debt — Covenant  to  indemnify. 

In  1885  R.  and  his  three  partners,  who  were  jointly 
and  severally  indebted  to  the  respondent  banking  company 
in  a  sum  of  over  £50,000,  dissolved  partnership.  By 
the  deed  of  dissolution  R.  was  to  cease  to  carry  on  the 
business  and  the  other  members  were  to  continue  to  do  so, 
the  debts  of  the  firm  were  to  be  paid  by  the  new  partner- 
ship, and  the  members  thereof  covenanted  with  R.  to 
indemnify  him  against  those  debts ,  provided  always  that 
R.  should  not  be  entitled  to  require  them  to  pay,  so  long 
as  he  was  kept  indemnified.  The  batik  were  aware  of 
this.  The  new  firm  opened  a  new  account,  but  the  old 
debt  was  kept  distinct.  In  1889  and  1890  the  bank 
agreed  to  allow  the  new  firm  additional  overdrafts  upon 
certain  terms,  but  there  was  in  fact  no  agreement  to 
give  time  or  to  alter  the  arrangements  as  to  the  existing 
liability  for  the  amount  of  the  old  debt  still  unpaid. 

R  was  also  a  sliareh older  in  the  respondent  banking 
company,  and  upon  the  new  firm  stopping  payment  the 

(a.)   Reported   by  Charles  H.  Grafton,  Esq., 
Barrister-at-Law. 
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lank  claimed  a  lien  on  R.'e  shares  in  respect  of  the 
balance  of  the  old  debt  remaining  due. 

Held  [affirming,  on  different  grounds,  the  decision  of 
the  Court  of  Appeal),  that  the  terms  upon  which  the 
balance  of  the  old  debt  was  recoverable  underwent  no 
alteration,  and,  consequently,  R.  was  still  liable. 

Qnrere,  whether  the  proviso  to  the  covenant  of  in- 
demnity limiting  the  rights  of  the  surety  prevented  the 
application  of  the  ordinary  rule. 

oemble,  where  co-debtors  arrange,  as  between  them- 
selves, either  at  the  time  when  the  debt  was  contracted  or 
afterwards,  that  one  of  them  shall  only  be  liable  as 
surety,  the  creditor,  after  he  has  notice  thereof,  must  do 
nothing  to  prejudice  the  interest  of  the  surety  in  any 
dealing  with  the  principal  debtor,  or  he  will  thereby 
release  the  surety. 

Oakeley  v.  Pasheller,  10  Bli.  N.  S.  548,  4  CI.  &  Fin. 
207,  and  Overend,  Gurney,  &  Co.  v.  Oriental  Financial 
Corporation,  L.  R.  7  H.  L.  348,  discussed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lindley  and  A.  L.  Smith,  L.J7. ;  Kay,  L. J., 
dissenting),  38  Solicitors'  Journal,  270,  [1894]  2 
Ch.  33,  allowing  the  appeal  and  entering  judgment 
for  the  respondents. 

The  facts  are  given  in  the  Lord  Chancellor's 
judgment,  and  are  shortly  as  follows  : — 

The  appellant  (the  plaintiff  in  the  action)  was 
partner  with  three  other  persons  in  a  firm  carrying  on 
business  as  William  Bouse  &  Co.  In  1885  a  deed  of 
dissolution  was  executed  by  which  William  Bouse  as- 
signed his  share  in  the  partnership  business  to  his  three 
co-partners,  which  was  henceforth  to  be  carried  on 
by  them,  and  they  covenanted  with  him  to  pay  the 
debts  of  the  firm  and  to  indemnify  William  Bouse 
against  them,  with  a  proviso  set  out  in  the  Lord 
Chancellor's  judgment. 

At  this  time  the  old  firm  were  jointly  and  severally 
indebted  to  the  respondent  banking  company  in  a 
sum  of  over  £50,000,  afterwards  reduced  to  £34,000, 
and  the  partnership  property  was  mortgaged  to 
secure  the  same.  William  Bouse  held  fifty- five  shares 
in  the  respondent  banking  company.  The  new  firm 
carried  on  the  business  for  some  time  and  continued  to 
hank  with  the  respondent  company.  A  new  account 
was  opened  with  the  new  firm,  but  the  old  debt  was 
kept  separate.  The  bank  charged  interest  on  the  old 
debt  and  commission  against  the  new  firm.  Further 
advances  were  made  to  the  new  firm,  on  certain  terms 
which  (in  the  view  taken  by  the  House  of  Lords)  did 
not  affect  the  old  debt  in  any  way,  in  1889  and 
1890.  In  1892  the  new  firm  stopped  payment, 
and,  the  respondent  company  having  claimed  a  lien 
upon  the  shares  of  William  Bouse  in  their  bank  for 
the  balance  of  the  old  debt,  William  Bouse  brought 
an  action  by  which  he  claimed  that  he  was  entitled 
to  his  shares  free  from  any  lien. 

At  the  trial  of  the  action  Kekewich,  J.,  held  that 
the  terms  of  the  arrangements  made  in  1889  and 
1890,  when  further  advances  were  made  by  the  bank, 
constituted  a  giving  of  time  to  the  new  firm  for  the 
payment  of  the  old  debt,  and  that  the  banking  com- 
pany had  thereby  lost  their  claim  against  the  plaintiff 
in  respect  of  the  old  debt.  This  decision  was  reversed 
by  the  Court  of  Appeal  upon  the  ground  that,  having 
regard  to  the  proviso  in  the  covenant  of  indemnity 
contained  in  the  deed  of  dissolution  of  partnership, 
the  plaintiff  had  authorized  the  new  firm  to  obtain 
time,  if  necessary,  to  pay  the  old  debt,  and,  con- 
sequently, that  the  plaintiff  was  not  released  by  time 
hong  given  to  the  new  firm  by  the  banking  company. 
From  this  decision  the  plaintiff  appealed. 

Cozens- Hardy,  Q.C.,  and  Renshaw,  Q.C.  {Frederic 
Thompson  with  them),  for  the  appellant. — The  case 
comes  within  the  principle  of  Oakeley  v.  Pashelhr, 


10  Bli.  N.  S.  548,  4  CI.  &  F.  207.  The  creditor's, 
assent  to  the  arrangement  between  two  debtors 
whereby  one  becomes  a  surety  only  is  not  neces- 
sary :  Oakford  v.  European  and  American  Steam 
Shipping  Co.,  1  H.  &  M.  182,  11  W.  B.  Ch.  Dig.  67; 
Maingay  v.  Lewis,  3  Ir.  Bep.  C.  L.  495,  5  Ibid.  229 ; 
Oriental  Financial  Corporation  v.  Overend,  Gurney,  & 
Co.,  20  W.  B.  253,  L.  B.  7  Ch.  App.  142,  and  in  the 
House  of  Lords  (Overend ,  Ourney,  &  Co.  v.  Oriental 
Financial  Corporation),  L.  B.  7  H.  L.  348  ;  Wilson  v. 
Lloyd,  21  W.  B.  507,  L.  B.  16  Eq.  60,  Bacon,  V.C., 
at  p.  70.  In  Swire  v.  Redman,  24  W.  B.  1069,  1 
Q.  B.  D.  536,  Blackburn,  J.,  took  a  different  view, 
but  it  is  inconsistent  with  Bailey  v.  Edwards,  12 
W.  B.  337,  4  B.  &  S.  761,  772.  There  was  a  binding 
agreement  on  the  part  of  the  respondents  to  give 
time. 

Finlay,  Q.C,  and  Vernon  Smith  (B.  C.  Gardner 
with  tbem),  for  the  respondents. — The  overdraft  was 
allowed  on  the  usual  terms  on  which  overdrafts  are 
granted  by  bankers,  and  it  is  an  arrangement 
terminable  on  notice:  Baynton  v.  Morgan,  37 
W.  B.  148,  22  a  B.  D.  74 ;  Oakeley  v.  Pasheller. 
Smith,  L.J.'s  view  of  Oakeley  v.  Pasheller,  is  the 
correct  one. 

Cozens- Hardy,  Q.C,  replied. 

Lord  Hersohell,  L.C. — The  appellant,  who  was 
the  plaintiff  in  the  action,  was  formerly  in  partner- 
ship with  certain  other  persons  carrying  on  business 
as  worsted  spinners  under  the  firm  of  William  Bouse 
&  Co.  The  partnership  between  them  was  dissolved 
by  a  deed  of  the  17th  of  April,  1885.  By  that  deed 
William  Bouse  was  to  cease  to  carry  on  the  business, 
and  the  other  members  of  the  firm,  John  Frederick 
Bouse,  Frank  Bouse,  and  Herbert  Bouse,  were  to  con- 
tinue to  do  so.  By  that  deed  the  debts  of  the  firm 
were  to  be  paid  by  the  new  partnership,  who  were  to 
take  over  its  assets,  and  they  covenanted  with  William 
Bouse,  the  retiring  partner,  to  indemnify  him  against 
those  debts.  That  covenant  contained  a  proviso  to 
which  I  will  call  attention  presently. 

At  the  time  of  the  dissolution,  amongst  the  debts 
owing  was  a  debt  of  upwards  of  £50,000  to  the 
Bradford  Banking  Co.  At  the  time  when  the  new 
firm  failed,  some  years  afterwards,  the  debt  had  been 
reduced  below  £50,000,  but  a  considerable  amount 
was  still  owing  to  the  bank,  and  this  action  was 
brought  to  recover  it,  or  rather  to  enforce  their  right 
to  hold  certain  shares  belonging  to  William  Bouse  as 
security  for  it.  The  answer  to  the  action  was  that 
William  Bouse  had  been  discharged  from  all  his 
liability  to  the  bank  by  reason  of  transactions  between 
the  bank  and  the  new  firm.  The  case  was  put  in  tLis 
way :  that  upon  the  dissolution  of  the  firm  under  the 
deed  which  I  have  mentioned,  as  between  themselves 
the  continuing  partners  became  the  principal  debtors, 
and  William  Bouse  merely  a  surety  for  them  ;  and 
that  inasmuch  as  the  bank  bad  notice  of  the  deed  of 
dissolution  and  its  terms,  it  was  brought  to  the  know- 
ledge of  the  bank  that  such  was  the  relation  of  the 
parties  after  that  date.  Then  it  was  said  that  the 
bank,  thus  knowing  that  William  Bouse  had  become 
surety  only  as  between  him  and  his  former  co- 
partners, gave  time  to  the  continuing  members  of  the 
firm  for  the  payment  of  the  debt  in  question,  and  so 
discharged  William  Bouse.  It  was  contended  indeed, 
alternatively,  that  there  had  been  novation,  and  that 
the  bank  had  accepted  the  new  firm  as  their  debtors 
in  place  of  the  co-debtors  who  had  previously  been 
liable  to  them,  and  that,  by  this  novation,  William 
Bouse  was  discharged.  That  argument  has  not  found 
favour  with  any  of  the  learned  judges  before  whom 
the  case  has  come,  and  your  lordships  have  already 
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intimated  that,  in  your  opinion,  it  cannot  be  sup- 
ported. 

With  regard  to  the  question  whether  time  was 
given  so  as  to  discharge  the  surety,  the  general 
principle  of  equity  that  where  there  is  a  contract 
with  two  persons,  one  as  principal  and  the  other  as 
surety,  and  time  is  given  to  the  principal  without  the 
assent  of  the  surety,  and  without  the  rights  of  the 
surety  being  reserved,  the  right  against  the  surety 
has  gone,  was  not  contested ;  but  it  was  said  to  be 
inapplicable  to  such  a  case  as  the  present,  when  those 
who  as  between  themselves  became  principal  and 
surety  had  been  originally  both  of  them  principal 
debtors  to  the  creditor.  On  the  other  hand,  it 
was  contended  that  that  made  no  difference,  and 
that  the  rule  of  equity  was  as  applicable  to  a 
case  where,  two  having  both  been  principal 
debtors,  one  afterwards  Became,  with  notice  to 
the  creditor,  a  surety,  as  it  was  to  a  case  where 
the  contract  between  him  and  the  creditor  was  one  of 
principal  debtor  and  surety.  Reliance  was  placed 
for  this  proposition  upon  the  case  of  Oakdey  v. 
Pa8heller  decided  in  this  House.  The  case  has  been 
very  much  discussed,  and  inasmuch  as  I  believe  all 
your  lordships  have  formed  a  clear  opinion  upon  the 
argument  which  has  been  addressed  to  you  on  that 
point,  it  is  probably  well  to  express  it,  although  the 
decision  in  this  House  does  not  turn  upon  the  con- 
clusion arrived  at  with  regard  to  Oakdey  v.  Pasheller. 

In  Oakdey  v.  Pashdler  Lord  Lyndhurst,  in  deliver- 
ing judgment,  said  this :  "  Now,  in  oonsequenoe  of 
an  arrangement  which  took  place  between  the  repre- 
sentatives "  (that  is,  the  representatives  of  the 
retiring  partner)  "  and  the  new  partnership "  (in 
that  case  an  additional  partner  was  taken  in  when 
one  of  the  partners  went  out)  "  they  stood  in  the 
character  of  sureties;  and  the  principle  of  law  is 
this,  that  where  a  creditor  gives  time  to  the  principal, 
there  being  a  surety,  without  any  communication 
with  the  surety,  and  without  the  consent  of  the 
surety,  it  discharges  him  from  liability,  because  it 
places  him  in  a  new  position  and  exposes  him  to 
risks  or  contingencies  which  he  would  not  otherwise 
be  liable  to."  The  proposition  is  there  laid  down  in 
terms  quite  unequivocal  by  Lord  Lyndhurst  affirming 
Lord  Brougham  as  Lord  Chancellor,  and  the  Master 
of  the  Rolls. 

It  has  been  suggested,  in  a  case  to  which  I  will 
call  attention  in  a  moment,  that  that  case  turned 
upon  the  fact  that  the  creditor  had  been  a  party  to 
an  arrangement  by  which  the  representatives  of  the 
deceased  and  retiring  partner  were,  as  between  him 
and  them,  to  be  sureties  only.  I  cannot  myself  find 
any  trace  of  such  an  arrangement  as  being  £he 
foundation,  in  any  respect,  of  the  judgment  of  Lord 
Lyndhurst. 

In  the  case  of  the  Oriental  Financial  Corporation  v. 
Overend,  Gurney,  &  Co.,  before  Lord  Hatherley  when 
Lord  Chancellor,  he  referred  somewhat  elaborately  to 
the  facts  in  Oakdey  v.  Pashdler ,  and  he  said  :  "  There 
is  really  in  substance  no  hardship ;  and  that  is  one 
reason  why  I  dwelt  at  some  little  length  to  show 
that  it  was  not  a  doctrine  which  was  at  all  shaken  by 
the  right  of  the  creditor  to  preserve  his  remedies 
against  the  surety ;  and  if  there  was  any  small  hard- 
ship they  could  have  freed  themselves  from  that 
hardship  and  all  difficulty  whatever.  A  person 
comes  and  tells  them  that  since  the  debt  was  con- 
tracted circumstances  have  arisen  by  which  he  is  in 
fact  surety  and  the  other  debtor  is  the  principal 
debtor.  Thereupon  all  that  they  have  to  do  is  to 
give  the  principal  debtor  time  and  reserve  their  rights 
against  the  surety."  It  is  quite  clear,  from  the  lan- 
guage used  in  the  earlier  part  of  the  judgment,  that 
Lord  Hatherley  considered  he  was  really  following 


the  principle  laid  down  in  Oakdey  v.  Pashdler.  The 
case  of  the  Oriental  Financial  Corporation  v.  Overend, 
Gurney,  &  Co.  was  this:  that  two  persons  had 
appeared  to  the  creditor,  at  the  time  the  contract  was 
entered  into,  to  be  both  principal  debtors,  and  he 
afterwards  obtained  notice  of  the  fact  that  one  of 
them  was  a  surety  only.  It  was  held  that  when 
once  he  had  received  that  notice,  he  could  not  give 
time  to  the  one  who,  as  between  themselves,  was  the 
principal  debtor,  without  discharging  the  surety. 

That  case  came  before  this  House  on  appeal  from 
the  decision  of  Lord  Hatherley  as  Chancellor,  and 
the  judgment  was  affirmed.  Lord  Cairns  said :  "It 
appears  to  me  that  after  the  case  which  was  referred 
to  at  the  bar,  decided  by  your  lordship's  House,  of 
Oakdey  v.  Pasheller,  it  is  impossible  to  contend  if, 
after  a  right  of  action  accrues  to  a  creditor  against 
two  or  more  persons,  he  is  informed  that  one  of  them 
is  a  surety  only,  and  after  that  he  gives  time  to  the 
principal  debtor  without  the  consent  and  knowledge 
of  the  surety,  that  under  those  circumstances  the  role 
as  to  the  discharge  of  the  surety  does  not  apply." 
That  is  a  distinct  and  clear  expression  of  opinion  as 
to  the  limits  and  the  grounds  of  decision  in  Oakdey  v. 
Pashdler,  and  it  is  in  accordance  with  the  view  which 
I  have  myself  formed  of  that  case.  And  in  this 
House,  as  I  have  said,  the  decision  of  Lord  Hatherley 
was  affirmed,  and  therefore  the  proposition  was 
actually  applied  in  a  case  where  the  two  debtors  had 
both  been  believed  to  be  principal  debtors  by  the 
creditor  at  the  time  the  contract  was  entered  into. 

I  own  I  am  quite  unable  to  see  any  distinction, 
even  if  Oakdey  v.  Pashdler  did  not  exist,  between 
the  case  of  Oriental  Financial  Corporation  v.  Overend, 
Gurney,  &  Co,  and  the  present  case.  If,  notwith- 
standing that  both  the  debtors  appeared  to  be 
principal  debtors,  the  knowledge  afterwards  that  one 
of  them  is  a  surety  only  disentitles  you  to  deal 
with  the  other  in  the  way  of  giving  time  without  dis- 
charging that  debtor,  then  it  seems  to  me  it  must 
equally  be  the  case  (for  otherwise  there  would  be  a 
distinction,  resting  on  no  intelligible  or  solid  basis) 
that  where,  although  both  principal  debtors  at  the 
time,  one  of  them  afterwards,  as  between  himself  and 
his  co-debtor,  becomes  a  surety,  a  dealing  by  the 
creditor,  in  the  way  of  giving  time,  with  the  one 
who  remains  the  principal  debtor  discharges  the 
surety. 

So  far  I  have  expressed  the  opinion  that  on  the 
point  of  law  relied  on,  namely,  that  if  it  can  be  shown 
that  there  was  a  giving  of  time  to  the  new  firm  this 
would  release  the  debtor  the  plaintiff,  I  think  the 
case  is  made  out,  unless  the  proviso  to  the  covenant  of 
indemnity  in  the  deed  of  partnership  alters  the  rights 
of  the  parties.  The  proviso  is  that  William  Rouse 
'*  shall  not  be  entitled  to  require  payment  of  any  of 
the  said  debts  or  sums  of  money  hereinbefore 
covenanted  to  be  paid  by  the  said  John  Frederick 
Rouse,  Frank  Rouse,  and  Herbert  Rouse "  (the  con- 
tinuing partners)  "  so  long  as  the  said  William  Rouse, 
his  heirs,  executors,  and  administrators,  shall  be 
indemnified  according  to  the  covenant  last  herein- 
before contained."  In  the  view  taken  by  the  learned 
judges  in  the  court  below,  the  fact  that  this  proviso 
was  added  to  the  covenant  of  indemnity  prevented 
the  ordinary  doctrine  to  which  I  have  been  referring 
applying,  inasmuch  as,  in  the  opinion  of  those  learned 
judges,  the  faot  of  giving  time  would  not  have  pre- 
judiced any  rights  which  William  Rouse  was  possessed 
of,  the  proviso  having  by  agreement  between  him  and 
his  co-partners  limited  those  rights  to  an  extent 
which  would  prevent  his  being  prejudiced.  That  is 
certainly  a  question  of  some  gravity.  I  do  not  intend, 
because  in  the  view  that  I  take  it  is  unnecessary,  to 
express  a  decided  opinion  upon  it,  but  I  own  that  I 
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should  entertain  great  doubts  and  I  should  have  to 
give  farther  consideration  to  the  question  before  I 
could  give  any  assent  to  the  proposition  which  has 
been  the  foundation  of  the  view  of  two  of  the  learned 
judges  in  the  court  below. 

I  come  now  to  the  question  which  of  course  lies  at 
the  root  of  the  defence,  whether  it  has  been  made  out 
that  the  bank  gave  time  to  those  who  had  become 
principal  debtors.  There  are  two  transactions  relied 
on  for  the  purpose  of  establishing  this.  It  was  upon 
one  of  these  that  the  learned  judges  in  the  courts 
below  pronounced  judgment.  It  became  unnecessary 
to  consider  the  other  because  they  came  to  the  conclu- 
sion that  the  first  of  these  did  amount  to  a  transaction 
by  which  there  was  an  agreement  to  give  time.  I 
cannot  but  think  that  some  of  the  considerations 
which  have  been  dwelt  upon  in  your  lordships'  House 
were  not  fully  present  to  the  minds  of  the  learned 
judges  in  the  court  below  in  dealing  with  this  part  of 
the  case.  Very  little  is  said  upon  this  question.  It 
is  somewhat  summarily  dismissed  as  being  dear  and 
free  from  difficulty  and  as  being  a  case  in  which  there 
was  a  binding  agreement  to  give  time. 

Now  we  have  no  evidence  as  to  what  actually  passed 
between  the  parties  on  the  occasion  when  the  sug- 
gested agreement  was  come  to.  It  is  of  course  obvious 
Slat  time  is  only  given  within  the  meaning  of  the  rule 
to  which  I  have  been  referring  if  there  is  a  binding 
agreement  arrived  at  for  good  consideration.  There 
was  here  no  written  agreement,  and  we  are  left  to 
find  out  what  the  agreement  was  from  a  perusal  of 
certain  minutes  of  the  bank  with  reference  to  the 
transaction ;  but  of  course  those  minutes  can  only  be 
construed,  and  will  only  assist  us  to  arrive  at  what 
the  real  bargain  between  the  parties  was,  if  we  con- 
sider them  in  the  light  of  the  relation  between  the 
parties  at  the  time  when  those  minutes  were  made. 
We  must  look  at  their  position  before  and  after  in 
order  to  understand  the  minutes  and  to  arrive  at  any 
just  conclusion  as  to  what  the  parties  intended  to 
agree  to,  and  did  agree  to. 

Now  there  is  a  minute  of  the  16th  of  February, 
1889,  which  is  in  these  terms:  "Mr.  John  F. 
Bouse  attended  and  submitted  the  balance-sheet  of 
hie  firm  up  to  the  31st  of  December  last  and  made 
application  for  an  overdraft  of  £53,046  until  the  14th 
of  March.*'  Before  saying  anything  upon  those 
words,  I  think  it  is  essential  to  see  what  arrangement 
for  overdraft  had  existed,  if  any,  prior  to  that  date. 
A  minute  is  pot  in  of  the  31st  of  December,  1886, 
which  is  in  these  terms :  "  Resolved  that  the  account 
of  Wm.  Bouse  &  Co.  may  be  for  a  short  time  in  excess 
of  the  normal  limit  of  £50,000  by  £2,000."  That  is 
the  earliest  of  the  minutes  before  us ;  bat  at  the  time 
of  the  dissolution  there  was  an  overdraft  to  an  extent 
a  little  exceeding  £50,000,  that  is  to  say,  in  the  time 
of  the  old  firm.  I  have  no  hesitation  in  drawing  the 
inference  under  those  circumstances  that  there  had 
been  an  agreed  overdraft  with  the  old  firm,  which  was 
continued  afterwards,  for  a  limit  of  £50,000,  and  that 
that  agreed  overdraft  with  that  normal  limit  was  in 
existence  on  the  16th  of  February,  1889,  when  the 
minute  of  that  date  was  made.  What,  then,  is  the  mean- 
ing of  "  making  application  for  an  overdraft  of  £53,046 
anal  the  14th  of  March  "  ?  It  seems  to  me  to  be  no 
more  than  this— an  application  that  the  agreed  over- 
draft of  £50,000  which  had  existed  for  many  years 
should  for  a  limited  period  of  time  be  increased  to 
£53,000.  But  I  do  not  think  it  was  intended  that  the 
rights  of  the  parties,  whatever  they  were,  as  regards 
the  £50,000  overdraft  should  be  in  any  respect 
altered,  or  that  the  £53,000  overdraft,  so  long  as  it 
existed,  should  be  an  overdraft  meaning  anything 
else  or  on  any  other  terms  than  those  which  had  been 
applicable    to    the   agreed   overdraft    of    £50,000. 


Certainly  I  should  be  very  much  surprised  if  it  was 
ever  intended  by  the  parties  that  supposing  (which  is 
the  assumption  of  the  appellant  and  which  I  will 
make  for  the  purposes  of  this  case)  that  prior  to  this 
agreement  at  any  time  a  writ  had  been  issued  or  a 
claim  made  for  the  £50,000,  the  right  to  claim  or  to 
sue  for  the  £50,000  was  to  cease  during  this  term 
until  the  13th  of  March  because  there  was  for  that 
time  to  be  an  increase  of  the  overdraft.  I  think  it  is 
manifest  from  the  subsequent  minutes  that  this 
£50,000  overdraft  was  regarded  by  both  parties  as 
continuing  after  the  14th  of  March.  This  is  not  a 
separate  application  for  a  single  transaction  of  an 
overdraft  of  £53,000  for  a  certain  time,  because  there 
was  an  overdraft  before  and  there  was  an  overdraft 
afterwards.  It  is  obvious,  therefore,  that  all  that 
this  transaction  had  relation  to  was  an  increase  of 
that  overdraft  which  began  before  and  was  continued, 
and  was  understood  by  both  parties  to  be  so.  If  that 
be  the  true  view,  it  seems  to  me  to  be  conclusive  that 
there  was  here  no  agreement  to  give  time  or  to  alter 
in  any  respect  the  relation  between,  the  parties, 
because,  in  my  judgment,  whatever  could  have  been 
done  in  the  way  of  enforcing  any  right  to  this  £50,000 
before  the  16th  of  February  continued  just  as  much 
within  the  power  of  the  bank,  after  the  16th  of 
February  and  down  to  the  14th  of  March,  and  indeed 
thenceforward. 

It  is  not  necessary  to  consider  what  the  rights  of 
the  bank  were  with  regard  to  their  debtors  when  they 
had  agreed  to  an  overdraft.  The  transaction  is,  of 
course,  of  the  commonest.  It  may  be  that  an  over- 
draft does  not  prevent  the  bank,  who  have  agreed  to 
give  it,  from  at  any  time  giving  notice  that  it  is  no 
longer  to  continue,  and  that  they  must  be  paid  their 
money.  This,  I  think,  at  least,  it  does ;  if  they  have 
agreed  to  give  an  overdraft  they  cannot  refuse  to 
honour  cheques  or  drafts,  within  the  limit  of  that 
overdraft,  which  have  been  drawn  and  put  in  circula- 
tion before  any  notice  to  the  person  to  whom  they 
have  agreed  to  give  the  overdraft  that  the  limit  is  to 
be  withdrawn.  That  effect  I  think  it  has,  in  point  of 
law ;  whether  it  has  more  than  that  in  point  of  law 
it  is  unnecessary  to  consider.  Even  if  it  has  no 
greater  effect  in  point  of  law  it  is  obvious  that  neither 
party  would  have  it  in  contemplation  that  when  the 
bank  had  granted  an  overdraft  it  would  immediately, 
without  notice,  proceed  to  sue  for  the  money;  and 
the  truth  is  that  whether  there  were  any  legal  obliga- 
tion to  abstain  from  so  doing  or  not,  it  is  obvious 
that,  having  regard  to  the  course  of  business,  if  a 
bank  which  had  agreed  to  give  an  overdraft  were  to 
act  in  such  a  fashion,  the  results  to  its  business  would 
be  of  the  most  serious  nature.  It  may  be,  therefore, 
that  the  parties  simply  contracted  upon  the  basis  of 
that  state  of  things,  that  there  is  a  legal  right 
throughout  for  the  bank  at  any  time  to  sue  for  the 
money.  But  whatever  the  right  was,  it  seems  to  me 
that  that  right  was  in  no  way  diminished,  but  con- 
tinued in  full  force  and  effect,  notwithstanding  the 
arrangement  of  the  16th  of  February.  That,  of 
course,  is  sufficient  to  dispone  of  that  part  of  the  case. 

It  was  asked  by  Mr.  Benshaw  what  was  the  mean- 
ing, then,  if  the  bank  might  thus  have  sued,  of  saving 
that  there  was  to  be  an  overdraft  until  the  14th  of 
March.  It  had  the  effect  I  have  just  described — pre- 
cisely the  same  effect  as  the  previous  overdraft  had — 
that  just  as  before  they  could  not  have  refused  to 
honour  drafts,  within  the  limit,  drawn  and  put  in 
circulation  before  they  had  given  notice,  so  it  appears 
to  me  that  between  that  date  and  the  14th  of  March 
they  could  not  refuse  to  honour  drafts  drawn  within 
the  greater  limit,  namely,  up  to  £53,000,  unless  they 
had  given  notice  that  the  overdraft  would  be  with- 
drawn. 
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It  is  not  necessary  to  Bay  whether  this  agreement 
was  entered  into  for  valuable  consideration  or  not. 
If  it  was  not,  of  course  it  must  wholly  fail ;  but  in- 
asmuch as  I  think  there  was  no  agreement  to  give 
time  in  the  sense  required,  it  is  not  necessary  to  in- 
quire whether  the  minutes  disclose  a  contract  for 
valuable  consideration  or  not. 

So  much  for  the  first  transaction.  The  second 
transaction  arose  in  this  way.  At  that  time  the  limit 
had  been  reduced  from  £50,000  to  £45,000.  That 
took  place  on  the  9th  of  April,  1889,  when  there  was 
a  resolution,  "  That  the  limit  of  the  account  of  Wil- 
liam Bouse  &  Co.  for  the  future  be  £45,000."  They 
had  reached  that  limit  and  were  anxious  that  certain 
bills  should  be  met.  The  bills  amounted  to  the  sum 
of  £18,000,  and  they  were  maturing  at  various  dates 
from  the  13th  of  August  till  the  18th  of  November, 
1890.  The  firm  were  very  anxious  that  the  bank 
should  undertake  to  meet  those  bills.  The  back 
were  unwilling  to  do  this  without  further  security, 
inasmuch  as  it  was  beyond  the  £45,000  limit.  Upon 
that  an  agreement  was  entered  into  by  whioh  two 
persons  each  became  surety  to  the  extent  of  £2,500 
to  the  bank,  and  in  consideration  of  that  the  bank 
undertook  that  if  Messrs.  William  Bouse  &  Go.  paid 
into  the  bank  before  the  30th  of  September  sums 
amounting  to  not  less  than  £10,000,  they  would  meet 
those  bills.  The  security  makes  it  dear  that  no  part 
Of  it  was  given  for  the  £45,000 ;  it  was  only  for  such 
excess  as  there  should  be  in  the  amount  due  from  the 
firm  to  the  bank  over  £45,000.  The  last  clause  is  in 
these  terms :  "  It  is  hereby  agreed  and  declared  that 
this  guarantee  and  the  liability  of  the  surety  there- 
under shall  absolutely  cease  and  determine  when  and 
so  soon  as  the  balance  owing  by  the  said  principals  to 
the  said  company  shall  after  the  18th  day  of 
November  next  be  reduced  to  the  sum  of  £45,000." 
No  doubt  it  was  in  the  contemplation  of  the  parties 
that  it  would  not  be  until  the  18th  of  November  that 
it  would  be  reduced  to  the  sum  of  £45,000.  £45,000 
was  the  limit;  with  that  limit  the  bank  were  con- 
tent ;  and  this  was  an  advance  beyond  that  limit,  and 
it  was  because  they  were  advancing  beyond  that  limit 
that  they  required  this  fresh  security. 

Now,  it  seems  to  me  that  this  entire  agreement  had 
relation  only  to  this  new  advance,  to  this  undertaking 
to  meet  those  bills  whioh  were  in  excess  of  the  limit, 
and  that  it  was  not  intended  by  any  of  the  parties  to 
it  that  it  should  affect  any  of  the  rights  whioh  the 
bank  possessed  in  relation  to  the  sum  within  the  limit, 
namely,  £45,000.  No  security  was  given  for  that ; 
the  bank  got  nothing  in  respect  of  it ;  and  it  would 
be  strange  indeed  5,  the  bank  getting  nothing  in 
respect  of  it  because  they  entered  upon  greater 
liabilities,  whioh  greater  liabilities  alone  were  secured 
to  them  by  any  fresh  security,  it  should  be  held  that 
they  gave  up,  or  that  they  intended  to  give  up,  or 
that  the  debtor  supposed  that  they  gave  up,  any 
rights  whioh  they  possessed  in  respect  of  the  £45,000. 
Far  these  reasons  I  think,  on  the  construction  of  that 
document,  the  true  conclusion  as  to  the  intention  of 
the  parties  is,  that  upon  that  occasion  also  there  was 
no  binding  agreement  to  give  time  as  to  this 
£45,000,  which  alone  could  establish  the  claim  that 
the  plaintiff  sets  up. 

•  For  these  reasons  I  move  your  lordships  that  the 
judgment  appealed  from  be  affirmed,  and  the  appeal 
rdismissed,  with  costs. 

Lord  Watson. — When  two  or  more  persons  bound 
as  full  debtors  arrange,  either  at  the  time  when  the 
debt  was  contracted,  or  subsequently,  that,  inter  se, 
one  of  them  shall  only  be  liable  as  a  surety,  the 
creditor  after  he  has  notioe  of  the  arrangement  must 
do  nothing  to  prejudice  the  interests  of  the  surety  in 


any  question  with  his  co-debtors.  That  appears  to  me 
to  be  the  law  as  settled  by  the  judgments  of  this 
House  in  Oakeley  v.  PasheUer  and  Overend,  Gurney,  £ 
Co.  v.  Oriental  Financial  Corporation. 

I  am  not  prepared  to  affirm,  upon  the  evidence 
before  me,  that  the  bank  twice  gave  time  to  their 
debtors.  In  my  opinion,  all  that  they  did  on  the  first 
occasion  was  to  substitute  a  wider  for  a  narrower  limit 
of  overdraft  during  a  specified  period.  But,  save  ai 
to  its  amount,  the  overdraft  was  to  remain  in  all 
respects  the  same  as  before.  The  terms  upon  which 
the  balance  due  was  recoverable  underwent  no  altera- 
tion. On  the  second  occasion  there  is  still  less  ground 
for  sujrgestinp  that  time  was  given. 

I  think  it  right  to  state  that  as  at  present  advised 
I  am  not  prepared  to  assent  to  the  view  taken  by  two 
of  the  learned  judges  of  the  Appeal  Court  with  regard 
to  the  effect  of  the  proviso.  Seeing  that  it  has  become* 
unnecessary  to  decide  the  point,  I  shall  not  waste  tune 
in  discussing  it. 

I  therefore  concur  in  the  judgment  which  has  been 
proposed  by  the  Lord  Chancellor. 

Lord  Ashbourne. — I  entirely  concur  in  the  opinions 
which  have  been  expressed  by  my  two  noble  and 
learned  friends  who  have  already  spoken. 

Lord  Maonaghten. — I  concur. 

Lord  Morris. — I  concur. 

Order  appealed  from  affirmed,  and  appeal  dismissed, 
with  costs. 

Solicitors  for  the  appellant,  Field,  Roscoe,  <fc  Co., 
for  Taylor,  Jeffery,  <fc  Jessop,  Bradford. 

Solicitors  for  the  respondents,  Pater  sons.  Snow, 
Bloxam,  &  Kinder,  for  Gardiner  ifc  Jeffery,  Bradford. 


ILunacs. 

(Lord  Herschell,  L.C.,  and     \  •»>  _  , 

Lindley  and  A.  L.  Smith,L.JJ.)  J  MOY'  °' 

In  re  Hinchltffe.  (a.) 

Practice  —  Affidavit  —  Documents  annexed  —  Right  of 
inspection— Lunatic — Committee— Final  discharge — 
Documents  relating  to  lunatic's  estate. 

Although,  under  the  present  practice,  documents  ex- 
hibited to  an  affidavit  are  not  filed  along  with  the  affidavit, 
that  is  a  mere  rule  of  convenience,  and  does  not  affect  the 
right  of  inspection. 

Where,  therefore,  an  affidavit  was  filed  which  referred 
to  certain  documents  as  "  annexed  "  thereto,  it  was  held 
that  any  person  having  a  right  to  see  the  affidavit  had  a 
right  to  see  the  documents  annexed. 

The  executor  of  a  deceased  lunatic  ashed  for  an  order 
upon  the  committee  of  the  lunatic's  estate  to  hand  over  to 
him  certain  documents  relating  to  the  lunatics  estate  and 
to  the  committee'*  management  thereof.  The  committee 
had  not  received  a  final  discharge. 

Held,  that  the  application  was  premature,  and  must  be 
refused. 

Motion. 

Emma  Jane  Hinchliffe,  a  lunatic,  was  entitled  to  a 
share  of  certain  property  under  the  will  of  one  Roberts;; 
her  sister  Mrs.  Fereday,  who  had  acted  as  the  ooj 
mittee  of  her  estate,  and  a  third  sister,  who  was  of 
sound  mind,  being  also  entitled  to  shares  in  the  aai 
property.    The  committee  and  the  sane  sister  were  oi 


(a. )  Reported  by  Arnold  Glover,  Esq. ,  Barrister- 
at-Law. 


FoLXLHL       pmu*]        THE  WEEKLY  REPORTER. 


63 


LUVAOT. 


In  be  Hutghliffe. 


LtftrACY. 


opinion  that  the  trustees  of  Boberts'  will  had  dealt 
1  improperly  with  this  property,  and  oontemplated 
taking  proceedings  against  them.  Under  these  cir- 
cumstances they  desired  to  join  the  lunatio  as  co- 
plaintiff.  With  this  view  the  committee  took  the 
necessary  proceedings  to  obtain  the  master's  consent, 
and,  on  the  6th  of  January,  1891,  filed  an  affidavit,  in 
paragraph  17  of  which  she  stated  that  she  had  taken 
the  opinion  of  counsel  upon  the  question  of  joining 
the  lunatic,  and  that  the  instructions  to  counsel  and 
opinions,  were  annexed  thereto  and  marked  "  C." 
The  next  paragraph  referred  to  certain  other  instruc- 
tions annexed  thereto  and  marked  "D."  Acting 
upon  the  strength  of  this  affidavit,  the  master,  on  the 
21st  of  January,  1891,  granted  leave  to  join  the 
lunatic  The  writ  in  the  action  was  issued  on  the 
96th  of  January,  1891,  the  lunatic  being  an  original 
oo-plaintifiL 

iSie  lunatic  died  in  1893,  having,  by  her  will, 
appointed  E.  E.  Smith  executor  thereof.  On  the 
15th  of  February,  1894,  the  executor  was  added  as  a 
defendant  to  the  action.  Upon  the  lunatic's  death 
the  committee  handed  to  the  executor  a  number  of 
papers  relating  to  the  lunatic's  estate.  These  papers 
included  a  copy  of  the  affidavit  filed  on  the  6th  of 
January,  1891,  but  did  not  include  the  instructions  to 
counsel  and  opinions  annexed  thereto,  nor  certain 
transcripts  of  accounts,  draft  costs  of  the  next  of  kin 
and  committee  of  passing  her  accounts,  copies  of 
various  affidavits,  office  copies  of  accounts,  and  cer- 
tain other  documents. 

ZJpon  the  trial  of  the  action,  certain  allegations 
against  the  defendants  being  withdrawn,  all  oosts 
were  reserved.  Since  the  trial  of  the  action  the  de- 
fendants had  threatened  to  ask  for  an  order  that  the 
plaintiffs  should  pay  all  the  costs  of  the  action,  or, 
at  any  rate,  the  oosts  caused  by  the  allegations  which 
were  withdrawn. 

On  the  89th  of  June,  1894,  the  executor  took  out  a 
summons  asking  that  the  committee  might  be  ordered 
to  produce  to  him  the  oases  for  the  opinion  of  counsel 
and  the  opinions  thereon  exhibited  to  the  affidavit  of 
the  6th  of  January,  1891,  and  also  to  deliver  up  to 
him  all  papers  and  documents  in  her  possession  in 
any  way  relating  to  the  estate  of  the  lunatic,  or  to 
the  dealings  of  the  committee  therewith  or  to  her 
management  thereof. 

On  the  25th  of  July  the  master  refused  to  make 
the  order  asked  for  by  this  summons,  and  on  the  9th 
of  August,  1894,  Kay,  L.J.,  sitting  in  lunacy,  upheld 
the  roaster's  refusal. 

This  was  a  motion  by  way  of  appeal  from  the  deci- 
sion of  Kay,  L.  J. 

Henry  Terrell,  for  the  executor. — I  am  desirous  of 
saving  the  estate  of  the  lunatic  from  liability  to  costs, 
and  I  am  entitled  to  see  the  cases  and  opinions  which 
I  are  annexed  to  the  affidavit,  and  acting  upon  which 
|  the  master  gave  leave  to  join  the  lunatic  as  co-plain- 
•  tift  Under  the  present  practice,  exhibits  to  an  affi - 
|  davit  are  not  filed  with  the  affidavit,  but  that  is 
r  merely  a  rule  of  convenience,  and  does  not  affect  the 
executor's  right  to  the  production  of  these  docu- 
ments. 

WiUis  Bund,  for  the  committee. — There  is  in 
general  no  obligation  to  produce  documents  referred 
to  in  pleadings  or  affidavits.  In  the  present  case  the 
documents  are  the  property,  not  of  the  lunatio  or 
her  estate,  but  of  the  committee.  The  executor 
ftould  have  applied  in  the  action,  for  discovery,  in 
which  case  these  documents,  as  they  affect  the  com- 
mittee's title  solely,  would  have  been  held  privileged. 
fte  lunacy  is  at  an  end,  and  the  oourt  has  no  juris- 
diction to  order  production  of  a  committee's  private 
papers.     As   to  the  draft  accounts  and  office  copy 


accounts,  the  application  is  premature,  inasmuch  as 
the  committee  has  not  yet  received  her  final  dis- 
charge. 

He  referred  to  Webster  v.  Whewall,  28  W.  B.  951, 
15  Ch.  D.  120. 

Henry  Terrell,  in  reply  upon  the  question  of  the 
draft  accounts  and  office  oopy  accounts. — I  ask  for 
an  order  that  the  committee  may  make  an  affidavit  of 
documents.  [Lord  Hebsohbll,  L.O.,  referred  to  In  re 
Ferrior,  16  W7  B.  298,  L.  R.  3  Ch.  App.  175.]  If  I  am 
not  entitled  to  that,  I  confine  myself  to  asking  for  the 
lunatic's  property  to  be  handed  over.  The  committee 
has  these  office  copy  accounts,  which  can  be  of  no  use 
to  her,  but  which  are  necessary  to  enable  me  to 
administer  the  estate. 

Lord  Hebsohell,  L.G.— This  is  an  application  in 
the  lunacy  of  Emma  Jane  Hinohliffe,  who  is  now  dead, 
for  an  order  that  her  executor  should  be  permitted 
to  have  inspection  of  certain  cases  and  opinions 
referred  to  in  terms  which  I  will  allude  to  presently, 
and  made  exhibits  to  an  affidavit  of  her  committee, 
dated  the  6th  of  January,  1891.  It  appears  that  the 
committee  was  the  sister  of  the  lunatic,  and  there  was 
a  third  sister  who  was  sane.  The  committee  and  the 
sane  sister  entertained  the  view  that  the  trustees  of 
certain  property,  in  which  they  were  interested  with 
the  lunatic,  had  dealt  improperly  therewith,  and  they 
oontemplated  taking  proceedings  against  them.  They 
desired  to  join  the  lunatio  as  plaintiff  in  those  pro- 
ceedings, and  applied  to  a  master  in  lunacy  for  an 
order  permitting  them  to  do  so.  Of  course  the 
joinder  obviously  so  far  affected  the  lunatio's  rights 
as  possibly  to  subject  her  to  the  payment  of  costs. 
In  order  to  obtain  the  consent  of  the  master  to  this 
joinder,  the  committee  made  an  affidavit,  in  whioh  she 
said  that  she  had  taken  the  opinion  of  counsel,  as  she 
and  her  sisters  were  interested  in  the  question  of  the 
liability  of  the  trustees.  Then  her  affidavit  states 
that  the  instructions  to  counsel  and  opinions  are 
annexed  to  the  affidavit  and  marked  (( C."  The 
next  paragraph  refers  to  certain  other  instructions 
whioh  are  annexed  and  marked  "  D."  On  that  affi- 
davit the  master  granted  leave  to  join  the  lunatic, 
and  by  so  doing,  as  I  have  previously  said,  neces- 
sarily affected  her  rights.  The  lunatio  is  now  dead, 
and  this  affidavit  which  was  made  in  lunacy  is  handed 
over  by  the  committee  to  the  executor.  He,  being  in 
possession  of  it,  sees  that  the  master  was  induced  to 
act  by  the  production  of  the  documents  which  I  have 
before  referred  to.  Thereupon  the  executor  says  that 
he  is  entitled  to  see  those  documents.  Mr.  Willis 
Bund,  on  behalf  of  the  committee,  denies  that  right, 
and  has  persuaded  Kay,  L.J.,  to  hold  the  same  view, 
on  the  ground  that  those  documents  are  not  the  pro- 
perty of  the  lunatio,  but  of  the  committee.  Mr. 
Willis  Bund  also  suggests  that  these  are  documents  of 
the  committee  which  are  privileged,  and  whioh  she  is 
not  compellable  to  produce.  But  I  think  the  ques- 
tions of  property  and  privilege  have  nothing  to  do 
with  the  application  now  made.  The  opinions  of 
counsel  may  be  the  property  of  the  committee  taken 
for  her  own  protection,  and  it  may  be  that  she  could 
not  have  been  compelled  to  produce  them.  But  the 
committee  chooses  herself  to  put  them  before  the 
master  as  part  of  an  affidavit  in  order  to  induce  him 
to  act  in  a  manner  which  may  possibly  prejudice  the 
lunatic's  rights.  I  am  at  a  loss,  in  the  absence  of 
authority,  to  see  the  ground  on  which  the  lunatic,  if 
she  became  sane,  or  her  executor  if  she  died,  could 
be  refused  inspection  of  these  documents  made  in 
lunacy.  Though  they  are  not  filed,  they  form  as 
much  a  part  of  the  affidavit  as  if  they  were  actually 
annexed  and  filed.    For  these  reasons  it  seems  impos- 
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sible  to  hold  that  the  committee  can  refuse  inspeotion 
of  these  documents. 

The  other  application  is  made  on  behalf  of  the 
executor  that  the  oommittee  should  be  ordered  to 
hand  over  certain  documents  which  are  said  to  he  the 
property  of  the  lunatic,  and  are  in  the  possession  of 
the  oommittee.  They  oonsist  of  draft  and  office  copy 
aoqounts.  The  committee  has  not  vet  received  her 
final  and  absolute  discharge,  ana  avowedly  the 
executor  says  he  desires  to  examine  those  accounts  in 
order  possibly  to  impeach  the  action  of  the  oom- 
mittee. When  the  committee  is  absolutely  dis- 
charged, if  she  still  insists  on  retaining  property 
of  the  lunatio  which  she  obtained  as  oommittee,  the 
court  may  interfere  in  the  manner  pointed  out  by 
Bolt,  L.J.,  in  In  re  Ferrior;  but  until  that  time  it 
would  be  premature  for  the  court  to  do  so.  There- 
fore there  will  be  no  order  as  to  the  second  part  of  the 
motion,  and  there  will  be  no  costs  of  the  application. 

Lindley,  L.J. — I  agree.  I  think  that  the  cases 
and  opinions  referred  to  in  the  affidavit  as  annexed 
thereto  do  not  turn  on  property  or  privilege.  It  is  a 
mere  matter  of  convenience  that  they  were  not  lodged 
in  the  master's  office.  Anyone  having  a  right  to  see 
the  affidavit  has  the  right  also  to  see  the  exhibits 
annexed  thereto.  As  to  the  other  documents,  it  is 
not  in  accordance  with  the  practice  in  lunacy  to 
make  such  an  order.  The  reason  why  committees 
produce  such  documents  is  because  an  action  will  lie 
against  them  if  they  do  not  I  quite  agree  that  on 
this  part  of  the  case  the  application  is  premature,  and 
I  also  think  there  should  be  no  costs. 

A.  L.  Smith,  L.  J. — I  am  of  the  same  opinion.  The 
position  in  regard  to  these  cases  and  opinions  is  just 
the  same  as  if  they  had  been  set  out  in  the  affidavit. 
If  a  person  is  entitled  to  see  an  affidavit  he  must  also 
be  entitled  to  see  what  is  annexed  thereto. 

Solicitors,  Frith  Needham ;  Kennedy,  Hughes,  & 
Kennedy,  for  Colmore  db  Monckton,  Birmingham. 
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From  Chan.  Div.  ] 

(Iindley  and  A.  L.  Smith,  L.J  J.)  j 

Kitts  v.  Moore  &  Go.  (a.) 

Practice  —  Injunction  —  Arbitration  —  Jurisdiction  — 
Action  impeaching  agreement  containing  arbitration 
clause — Liverpool  Corn  Trade  Association  Rules — 
Judicature  Act,  1873,  s.  25,  sub-section  (8). 

The  court  has  jurisdiction  to  grant  an  injunction  to 
restrain  arbitration  proceedings  until  the  trial  of  an 
action  in  which  the  agreement  containing  the  arbitration 
clause  is  itself  impeached. 

North  London  Bail  way  Go.  v.  Great  Northern  Bail- 
way  Go.,  31  W.  B.  490,  11  Q.  B.  D.  30,  and  Wood  v. 
LUhes,  61  L.  J.  Ch.  158,  40  W.  R.  Dig.  8,  explained 
and  distinguished. 

Mylne  v.  Dickinson,  Coop,  Ch.  Rep.  195,  and  Maun- 
sell  v.  Midland  Great  Western  (Ireland)  Bail  way  Go., 
11  W.  R.  768,  1  H.AM.  130,  approved  and  followed. 

Appeal  by  the  defendants  from  the  judgment  of 
Lord  Bussell  of  Killowen,  G.J.,  sitting  as  vacation 
e. 
lis  appeal  raised  a  question  as  to  the  jurisdiction 

(a.)  Beported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 


of  the  High  Court  to  grant  an  injunction  to  restrain 
arbitration  proceedings,  under  the  following  circum- 
stances. 

On  the  13th  of  June,  1893,  the  defendants  by  tele- 
gram informed  the  plaintiff  that  they  thought  they 
could  buy  a  cargo  of  hay  from  a  foreign  merohant  at 
£d  per  ton ;  the  plaintiff  at  onoe  wired  to  the 
defendants  to  take  the  cargo  at  that  prioe,  and  that 
the  plaintiff  would  go  joint  account  with  the 
defendants,  and  the  defendants  on  the  same  day  (the 
13th  of  June)  wired  in  reply  that  they  were  working 
the  matter  and  expected  a  firm  offer  from  the 
foreign  merohant  next  day.  The  defendants  in  fact 
purchased  the  cargo  on  the  14th  of  June  at  a  prioe  of 
£4  15s.  a  ton. 

On  the  19th  of  June  the  defendants  sent  to  the 
plaintiff  a  sold  note  (dated  the  15th  of  June)  purport- 
ing to  be  an  agreement  for  sale  of  the  cargo  by  the 
defendants  to  the  plaintiff  at  £5  a  ton,  subject  to  the 
terms  of  the  printed  rules  of  the  Liverpool  Cora 
Trade  Association ;  the  sold  note  was  accompanied 
by  a  memorandum,  dated  the  19th  of  June,  that  the 
defendants  should  take  one-half  joint  interest  with 
the  plaintiff  in  the  cargo.  On  the  receipt  of  this  sold 
note  and  memorandum  the  plaintiff  on  the  same  day 
(the  19th  of  June)  wrote  to  the  defendants  that  he 
oonfirmed  the  same  in  all  respects.  Bule  17  of  the 
rules  of  the  Liverpool  Corn  Trade  Association  pro- 
vided that  "  all  disputes  arising  out  of  transaction! 
connected  with  the  trade  shall  be  referred  to  arbitra- 
tion." 

The  cargo  on  its  arrival  in  England  was  found  to 
be  short  in  weight,  and  the  defendants  rejected  it  and 
obtained  from  their  vendor  £400  compensation  for 
breach  of  contract.  The  plaintiff  thereupon  claimed 
£200  as  being  the  plaintiff's  half  share  of  the  profit 
made,  but  the  defendants  claimed  that  as  they  had  in 
fact  bought  the  cargo  at  £4  15s.  a  ton,  they  were 
entitled  to  retain  in  the  fiat  instance,  as  profit  to 
themselves,  the  difference  between  that  price  and  £5 
a  ton.  The  plaintiff,  however,  alleged  that  the 
correspondence  showed  that  on  the  14th  of  June 
(the  date  when  the  defendants  purchased  the  cargo) 
a  partnership  agreement  subsisted  between  him  and 
the  defendants,  whereby  they  were  respectively 
jointly  interested  as  partners  in  the  whole  transaction 
as  to  the  cargo ;  that  the  plaintiff  had  accepted  the 
sold  note  and  memorandum  on  that  footing,  and  in 
the  belief  that  the  defendants  had  bought  the  cargo 
at  the  price  of  £5  a  ton,  and  consequently  that  the 
defendants  as  partners  could  not  make  any  secret 
profit  out  of  the  transaction. 

On  the  15th  of  September,  1894,  the  defendants 
gave  notice  to  the  plaintiff  claiming  arbitration  and 
appointed  an  arbitrator.  The  plaintiff  refused  to 
arbitrate,  and  on  the  28th  of  September  issued  the 
writ  in  this  action,  whereby  he  claimed  a  declaration 
that  a  partnership  existed  between  him  and  the 
defendants  in  respect  of  the  cargo  purchased  by  the 
defendants,  and  asked  for  an  injunction  to  restrain 
the  defendants  proceeding  with  any  arbitration  having 
reference  to  any  dispute  between  the  plaintiff  and  the 
defendants  in  respect  of  the  cargo  or  of  the  partner- 
ship. After  issuing  the  writ  the  plaintiff  immediately 
moved  for  an  injunction  in  the  terms  of  the  writ. 

The  motion  came  on  for  hearing?  before  the  Lord 
Chief  Justice,  sitting  as  vacation  judge,  when  it  was 
contended  on  behalf  of  the  defendants  that  the  court 
had  no  jurisdiction  to  restrain  the  arbitration  pro- 
ceedings, and  the  case  of  North  London  Railway  Go.  v. 
Great  Northern  Railway  Co.,  31  W.  B.  490,  11  Q.  B. 
30  (a  decision  of  the  Court  of  Appeal),  was  relied 
upon  as  an  authority  for  that  proposition.  The  Lord 
Chief  Justice,  however,  declined  to  accede  to  this 
argument,  and  granted  an  injunction  restraining  ths 
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defendants  proceeding  with  the  arbitration  until  the 
trial  of  the  action. 
The  defendants  appealed. 

T.  WiUes  Chitty,  for  the  appellants. — Assuming 
that  the  plaintiff's  construction  of  the  transaction  is 
correct,  the  only  result  would  be  that  the  arbitration 
proceedings  would  be  futile,  and  a  nullity ;  but  even 
if  that  should  be  the  result,  the  court  has  no 
jurisdiction  to  restrain  the  arbitration :  North 
London  Railway  Co.  v.  Great  Northern  Railway 
Co, ;  and  the  arbitration  proceedings  in  that 
esse  were  not  founded  (as  has  been  supposed)  upon 
t  claim  made  under  the  Lands  Glauses  Consoli- 
dation Act,  1845.  In  arbitration  proceedings  taken 
under  the  Lands  Clauses  Act,  1845,  it  is  now  well 
settled  that  the  court  has  no  jurisdiction  to  stay  such 
arbitration  by  injunction :  South'  Western  Railway  Co. 
v.  Coward,  5  Bail.  Cas.  703,  and  East  and  West  India 
Docks  Co.  v.  Gattke,  3  Mac.  &  G.  155,  in  which  the 
opinion  of  Cottenham,  L.C.,  to  the  contrary  in  Lon- 
don and  North-Western  Railway  Co.  v.  Smith,  1  Mac.  & 
G.  216,  was  not  followed ;  and  in  such  cases  section 
25,  sob-section  (8),  of  the  Judicature  Act,  1873,  has 
not  extended  the  jurisdiction  of  the  court  to  grant  an 
mjimctionfsee  London  and  Blackwall  Railway  Co.  v. 
Gross,  34  W.  B.  201;  31  Ch.  D.  354).  But  the  case  of 
North  London  Railway  Co.  v.  Great  Northern  Railway 
Co.  was  not  a  case  arising  under  the  Lands  Clauses 
Act,  and  it  shows  that  the  doctrine  that  the  court  has 
no  jurisdiction  to  restrain  arbitration  proceedings  is 
not  confined  to  cases  under  the  Lands  Clauses  Act, 
but  extends  to  all  arbitration  proceedings;  and  the 
doctrine  laid  down  in  the  North  London  Railway  case 
was  followed  by  Kekewich,  J.,  in  Farrar  v.  Cooper, 
38  W.  B.  410,  44  Ch.  D.  323,  and  by  Chitty,  J.,  in 
Wood  t.  LiUies,  61  L.  J.  Ch.  158,  40  W.  B.  Big.  8, 
which  last  case  is  exactly  in  point.  [A.  L.  Smith, 
LJ.,  referred  to  the  observations  of  Lord  Halsbury 
in  Monson  v.  Tussauds,  [1894]  1  Q.  B.  671.]  Lord 
Halsbury's  view  as  to  the  effect  of  section  25,  sub- 
section (8),  of  the  Judicature  Act,  1873,  was  dis- 
sented from  by  the  majority  of  the  Court  of  Appeal 
in  that 


Marten,  Q.C.,  and  P.  S.  Stokes,  tor  the  plaintiff,  the 
respondent. — The  alleged  agreement  relied  upon  by 
the  defendants,  and  which  contains  the  arbitration 
clause,  is  contained  in  three  documents,  the  so-called 
sold  note  dated  the  15th  of  June,  the  memorandum 
of  the  19th  of  June,  and  the  plaintiff's  letter  of  the 
19th  of  June  confirming  the  same;  but  the  plaintiff's 
contention  is  that  the  prior  correspondence  shows 
that  on  the  14th  of  June  (the  date  when  the  defend- 
ants in  fact  purchased  the  cargo  of  hay)  there  existed 
a  concluded  partnership  agreement  between  the 
plaintiff  and  the  defendants,  whereby  they  were  re- 
spectively jointly  interested  as  partners  in  the  whole 
transaction  as  to  the  cargo  of  hay,  and  that  the 
plaintiff's  acceptance  of  the  sold  note  and  the  memo- 
random  of  the  19th  of  June  was  given  upon  that 
basis  and  in  that  belief.  The  action  brought  by  the 
plaintiff  claiming  a  declaration  of  partnership  is  in 
effect  an  impeachment  of  the  agreement  set  up  by 
the  defendants.  It  has  always  been  the  practice  of 
the  Court  of  Chancery,  long  before  the  Judicature 
Act,  1873,  where  a  suit  was  brought  to  rectify  or  set 
aside  an  alleged  agreement  which  contained  an  arbi- 
tration clause,  to  restrain  arbitration  proceedings 
pending  the  trial  of  the  suit  impeaching  the  agree- 
ment itself :  Mylne  v.  Dickinson,  Coop.  Ch.  Bep.  195 ; 
South- Western  Railway  Co.  v.  Coward  ;  and  Maunsell  v. 
Midland  Great  Western  (Ireland)  Railway  Co.,  11 
W.  B.  678,  1  H.  &  M.  130;  and  section  25,  sub- 
section (8),  of  the  Judicature  Act,  1873,  has  at  all 
events  not  curtailed  the  jurisdiction  of  he  old  Court 


of  Chanoery  to  grant  injunctions.  The  oases  of 
North  London  Railway  Co.  v.  Great  Northern  Railway 
Co.  and  Wood  v.  LiUies  are  not  in  point,  because  in 
neither  of  those  oases  was  there  an  action  pending 
to  impeach  the  agreement  containing  the  arbitration 
clause;  in  the  present  case  there  is  such  an  action 
pending. 

They  also  referred  to  WiU  v.  Corcoran,  L.  B.  8  Ch. 
App.  476  n. ;  Malmesbury  Railway  Co.  v.  Budd,  2 
Ch.  D.  113,  24  W.  B.  Dig.  9;  and  Sissons  v.  Oates,  10 
Times  L.  B.  392. 

T.  Willes  Chitty,  in  reply.— The  plaintiff  in  his  writ 
does  not  claim  to  have  toe  agreement  relied  upon  by 
the  defendants  set  aside  or  rectified,  nor  does  he  allege 
fraud  or  misrepresentation  againt  the  defendants. 
[Ldtdley,  L.J. — He  claims  to  nave  a  declaration  that 
the  whole  transaction  was  one  of  partnership,  and 
that  is  inconsistent  with  the  agreement  upon  which 
the  defendants  rely;  the  grounds  upon  which  the 
plaintiff  relies  will  doubtless  be  shown  when  the  state- 
ment of  claim  is  delivered.]  In  the  North  London 
case  the  Court  of  Appeal  has  laid  down  the  doctrine 
that  the  High  Court  has  no  jurisdiction  to  restrain 
arbitration  proceedings  (except,  perhaps,  on  the 
ground  that  there  is  corruption  on  the  part  of  the 
arbitrator),  and  this  court  ought  not  now  to  do  any- 
anythingto  unsettle  the  practice  which  has  grown 
up  sinoe  that  decision.  The  old  case  of  Mylne  v. 
Dickinson  is  inconsistent  with  the  North  London  case, 
and  besides,  that  was  a  decision  given  ex  parte. 
[Ldtdley,  L.  J. — Lord  Eldon  did  not  usually  come  to 
any  conclusion  hastily.]  In  Sissons  v,  Oates  the 
North  London  case  was  not  cited;  and  Malmesbury 
Railway  Co.  v.  Budd  was  a  case  of  corruption  on  the 
part  of  the  arbitrator. 

Ldtdley,  L.  J. — The  question  raised  on  this  appeal 
is  one  of  some  practical  importance,  and  it  is  not 
altogether  free  from  difficulty ;  but  I  do  not  feel  that 
there  is  so  much  difficulty  about  it  as  counsel  for  the 
appellants  endeavoured  to  make  out. 

The  case  is  this:  the  plaintiff  and  the  defend- 
ants entered  into  a  speculation  in  hay,  and  they 
have  disagreed  about  the  mode  in  which  the 
accounts  between  them  are  to  be  adjusted. 
The  agreement  between  them  is  oontained  in  a 
series  of  documents  beginning  on  the  13th  of 
June,  1893,  and  running  down  to  the  19th ;  and 
amongst  those  documents  there  is  what  is  called  a 
sold  note,  which  has  really  given  rise  to  the  difficulty, 
the  defendants  having  adopted,  as  business  men  often 
do,  a  printed  form,  wnich  is  really  inapplicable  to  the 
case.  The  printed  form  they  have  used  is  as  if  the 
transaction  was  a  transaction  of  sale,  instead  of  such 
an  adventure  as  I  have  described.  This  printed  form 
refers  to  the  Rules  of  the  Liverpool  Corn  Trade  As- 
sociation; and  the  plaintiff  has  confirmed  that  sold 
note  and  the  memorandum  which  accompanied  it. 
The  dispute  now  is  whether  the  hay  in  question  is  to 
be  invoiced  to  the  partnership  firm  (a  sale  is  out  of  the 

?[uestion,  there  is  no  sale  in  it)  at  100s.  or  at  95s. 
which  is  what  the  plaintiff  says).  The  defendants 
contend  that  that  must  be  referred  to  arbitration ; 
but  the  plaintiff  refuses  arbitration,  and  declares  that 
he  will  bring  an.  action  to  have  the  rights  of  the 
parties  determined,  and  that  he  will  impeach  the 
agreement  upon  which  the  defendants  rely,  by  asking 
the  court  to  hold  that  the  printed  document  upon 
which  the  defendants  rely  does  not  contain  the  true 
agreement  between  them. 

The  plaintiff  accordingly  brings  an  action 
against  the  defendants  for  an  ordinary  partnership 
account,  and  asks  for  an  injunction  to  restrain 
the  arbitration  proceedings;  he  does  so  upon  the 
footing   that   the   agreement   which    con  tains    the 
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arbitration  clause  is  not  binding — for  some  reason  or 
other,  whether  for  fraud,  or  mistake,  or  surprise,  I 
do  not  know,  because  the  statement  of  claim  has 
not  yet  been  launched.  But  that  is  his  equity — to 
impeach  the  agreement;  and  he  contends  that, 
having  impeached  the  agreement,  courts  of  equity 
have  always  had  power  to  grant  an  injunction  to 
restrain  an  action  upon  the  agreement  or  a  reference 
to  arbitration  under  the  agreement,  until  the  suit  in 
equity  to  impeach  the  agreement  has  been  deter- 
mined. It  appears  to  me  that  that  is  a  oorrect 
statement  of  what  has  been  the  practice  of  the 
courts  of  equity  before  the  Judicature  Act;  that  is 
shown  by  the  cases  of  Mylne  v.  Dickinson,  South- 
Western  Railway  Co.  v.  Coward,  and  Maunsell  v. 
Midland  Great  Western  (Ireland)  Railway  Co.,  in  all 
of  which  the  Court  of  Chancery  did  grant  an  injunc- 
tion to  stay  a  reference  to  arbitration,  on  the  ground 
that  the  agreement  containing  the  arbitration  clause 
was  impeached.  Now  is  there  any  authority  altering 
that  practice,  or  rendering  it  incumbent  upon  us  to 
depart  from  it  ?  Mr.  Willes  Chitty  argued  that  there 
is,  and  he  pressed  us  with  the  cases  of  North  London 
Railway  Co.  v.  Great  Northern  Railway  Co.,  London 
and  Blackmail  Railway  Co.  v.  Cross,  Farrer  v.  Cooper 
(Kekewich,  J.),  and  Wood  v.  Lillies  (Chitty,  J.)t  but 
on  looking  at  those  cases  it  appears  to  me  that 
they  do  not  touch  upon  the  principle  upon  which  we 
are  proceeding.  In  the  North  London  case  there  was 
a  clause  for  reference  to  arbitration,  and  one  of  the 
parties  wanted  to  refer,  and  the  other  did  not,  and 
brought  an  action  to  stay  the  reference.  But  in  that 
case  there  was  no  impeachment  of  the  agreement,  or 
anything  of  the  kind ;  there  was  no  more  ground 
in  that  case  for  stopping  the  arbitration  than  there 
would  have  been  lor  stopping  an  action  because 
it  was  admittedly  a  frivolous  action ;  and  when  the 
judgments  of  Lord  Esher,  M.R.,  and  Cotton,  L.J.,  in 
that  case  are  looked  at  it  will  be  found  that  what  they 
.  said  was  that  the  courts  of  equity  never  did  that,  and 
that — and  this  was  the  importantpart  of  that  decision 
—section  25,  sub-section  (8),  of  the  Judicature  Act, 
1873,  had  not  extended  the  jurisdiction  to  enable  the 
court  then  to  do  it.  That  was  the  decision  in  that 
case;  and  the  learned  judges  there  never  meant  to 
say  that  in  cases  where  the  courts  of  equity  used  to 
interfere  by  injunction,  the  power  to  do  so  was  gone. 
Whether  the  Court  of  Appeal  in  that  ease  has  taken 
too  narrow  a  view  of  section  25,  sub-section  (8),  of  the 
Judicature  Act,  1873,  is  another  matter.  I  do  not 
consider  that  I  am  at  liberty  to  discuss  that  question. 
The  Court  of  Appeal  has  put  its  construction  upon 
that  Bection,  and  by  that  construction  I  am  bound. 
But  that  case  does  not  touch  the  principle  on  which  I 
am  now  proceeding ;  and  I  protest  altogether  against 
its  being  thought  that  I  am  now  frittering  away  a 
case  which  I  am  bound  to  follow. 

The  case  of  London  and  BlackwaU  Railway  Co.  v. 
Cross  was  really  a  case  under  the  Lands  Clauses  Act, 
and  it  amounted  really  to  this,  that,  notwithstanding 
section  25  of  the  Judicature  Act,  1873,  the  court  will 
not  alter  the  practice  which  has  prevailed  under  the 
Lands  Clauses  Act  since  it  was  settled  by  Lord  Truro 
in  1850  in  East  and  West  India  Docks  Co.  v.  Gattke. 
Before  Gattke's  case  -there  had  been  a  considerable 
difference  of  opinion ;  there  were  great  inconveniences 
either  way,  and  these  inconveniences  had  been  pointed 
out  by  Lord  Truro  himself,  and  also  by  Lord 
Cottenham.  -  Lord  Cottenham  thought  (London  and 
North-Western  Railway  Co.  v.  Smith)  that  the  best 
way  was  to  allow  a  person  to  bring  an  action, 
and  to  have  his  rights  determined  by  the  court, 
before  the  arbitration  under  the  Lands  Clauses 
Act  was  proceeded  with;  while  Lord  Truro  thought 
(South- Western  Railway  Co.    v.   Coward)   that  that 


way  was  inconvenient,  and  that  the  better  way 
was  to  let  the  parties  have  an  arbitration  under 
the  Lands  Clauses  Act,  and  get  their  rights  deter- 
mined in  that  way.  The  practice  was  settled  in 
Gattke*s  case  in  accordance  with  the  view  of  Lord 
Truro.  All  that  the  Court  of  Appeal  decided  in 
London  and  BlackwaU  Railway  Co.  v.  Cross  was  that, 
notwithstanding  section  25  of  the  Judicature  Act, 
1873,  the  court  would  not  alter  the  practice  as  settled 
in  Gattke's  case. 

Mr.  Willes  Chitty,  with  all  his  industry,  has  not 
been  able  to  discover  a  single  case  which  in  any  way 
curtails  the  power  of  the  court  to  stop  an  arbitration 
which  is  founded  upon  an  agreement  which  is  im- 
peached. 

I  think  that  the  Lord  Chief  Justice  took  a  oorrect 
view ;  and  this  appeal  must  be  dismissed.  Of  course 
the  injunction  will  only  be,  as  the  Lord  Chief 
Justice  has  worded  it,  until  the  trial  of  the  action. 

A.  L.  Smith,  L.J. — The  real  question  in  this  case 
is  whether  we  are  bound  by  authority  to  hold  that 
the  Lord  Chief  Justice  had  no  power  to  grant  the 
injunction  he  did  grant. 

On  the  facts  brought  before  us  I  have  not  the 
slightest  doubt  that,  as  a  matter  of  convenience,  the 
proper  course  is  to  stay  this  arbitration  until  the  issue 
in  dispute  between  the  plaintiff  and  the  defendants 
has  been  adjudicated  upon. 

At  first,  before  I  fully  understood  the  facts,  I  was 
of  a  contrary  opinion.  But  in  my  judgment  it  has 
been  shown  that  there  is  a  real  controversy  between 
the  parties  as  to  whether  or  not  the  printed  document 
(which  is  the  only  document  containing  an  arbitration 
clause)  is  or  is  not  indicative  of  the  real  position 
between  the  plaintiff  and  the  defendants.  With 
regard  to  the  question — and  it  is  the  real  question 
ultimately  to  be  decided  between  the  plaintiff  and  the 
defendants — whether  this  hay  is  to  be  placed  on  joint 
account  at  the  cost  price  of  100s.  or  at  the  cost  price 
of  958.,  a  ton,  if  that  document  is  left  unimpeached 
it  seems  to  me  that  the  plaintiffs  case  goes  by  the 
board,  because  in  that  document  the  cost  price  is 
stated  to  be  100s.  a  ton.  The  plaintiff,  therefore, 
brings  this  action  for  the  purpose  of  impeaching  that 
agreement.  The  defendants,  before  that,  had  com- 
menced proceedings  by  way  of  arbitration.  The 
plaintiff  thereupon  brought  his  action  to  impeach  the 
agreement — I  do  not  say  upon  what  ground — and 
applied  to  the  Lord  Chief  Justice  to  stay  the  arbitra- 
tion. The  Lord  Chief  Justice  came  to  the  conclusion 
that  it  was  "  just  and  convenient "  that  the  injunction 
should  be  granted. 

It  was  contended  on  behalf  of  the  defendants, 
before  the  Lord  Chief  Justice,  and  also  in  this 
court,  that  the  court  had  nopower  to  grant  this 
injunction,  because,  as  Mr.  Willes  Chitty  pot  it, 
the  Court  of  Appeal  held  in  North  London  Rail- 
way Co.  v.  Great  Northern  Railway  Co.  that  "under 
no  circumstances  has  the  court  jurisdiction  to  stay 
arbitration  proceedings  by  injunction."  In  my 
opinion,  however,  that  is  too  wide  a  statement  of  the 
decision  of  the  Court  of  Appeal  in  that  case.  The 
point  that  came  up  for  adjudication  there  was, 
whether  or  not  section  25,  sub-section  (8),  of  the 
Judicature  Act,  1873,  has  enlarged  the  jurisdiction 
which  the  Court  of  Equity  had  theretofore  exercised, 
and  the  Court  of  Appeal  undoubtedly  held  that  where 
a  litigant  had  no  right  to  an  injunction  and  could  not 
get  an  injunction  from  the  Court  of  Chancery  prior  to 
the  Judicature  Aot,  1873,  he  could  not  get  one  now ; 
that  was  the  ratio  decidendi  in  that  case,  and  I  loyally 
follow  it.  In  that  case  there  was  no  question  of 
impeaching  the  agreement  for  arbitration;  the  sole 
reason  urged  for  staying  the.  arbitration  by  injunction 
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was,  that  the  arbitration  would  be  futile  and  useless. 
The  court  held  that,  inasmuch  as  before  the  Judicature 
Act*  1873,  that  would  be  no  ground  for  staying  the 
arbitration,  so  it  was  no  ground  in  that  case  for 
staying  the  arbitration.  That,  in  my  opinion,  is  the 
decision  m  the  North  London  Railway  case. 

Mr.  Marten,  on  behalf  of  the  plaintiff,  accepts  that 
view  of  that  case ;  and  the  court  is  loyally  following 
it  But  Mr.  Marten  argued  that  prior  to  the  Judica- 
ture Act,  1873,  there  were  decisions  of  the  Court  of 
Chancery  which  showed  that  where  a  litigant  was 
seeking  to  impeach  a  document  which  contained  an 
arbitration  clause,  jurisdiction  was  entertained  to 
giant  an  injunction  when  it  was  thought  right  to  do 
so;  and  the  salient  cases  he  cited  were  Mylne  v. 
Dickinson,  before  Lord  Eldonin  1815,  and  Maunsell  v. 
Midland  Great  Western  (Ireland)  Railway  Co.,  before 
Wood,  V.C.,  in  1863.  The  latter  was  a  case  in  which 
there  was  an  agreement  to  refer,  and  an  injunction 
was  asked  by  one  of  the  parties  to  restrain  proceed- 
ings br  arbitration,  that  party  impeaching  the  agree- 
ment because  he  said  the  directors  had  been  acting 
aftra  vires.  If  the  point  had  been,  not  that  the  agree- 
ment was  ultra  vires,  but  that  it  was  an  agreement 
intra  vires,  and  that  the  other  party  wanted  to  get  rid 
of  the  arbitration  proceedings  on  the  ground  of  its 
being  useless  and  futfle,  no  injunction  would  have 
gone.  But  the  plaintiff  there  impeached  the  agree- 
ment on  the  ground  that  it  was  uUrd  vires  the 
directors,  and  was  not  binding  upon  the  plaintiff,  and 
that  the  plaintiff  was  not  bound  by  the  arbitration 
clause;  thereupon  the  court  granted  the  injunction. 

The  case  of  South-Westem  Railway  Co.  v.  Coward 
shows  the  same  practice  of  the  Court  of  Chancery. 

Therefore,  loyally  following  the  case  of  North 
London  Railway  Co.  v.  Qreat  Northern  Railway  Co.,  I 
say  it  does  not  cover  this  case,  because  in  that  case 
there  was  no  pretence  for  saying  that  anybody  was 
impeaching  the  agreement,  and  I  am  satisfied  that  the 
practice  of  the  Court  of  Chancery  was  to  grant  an 
injunction  under  these  circumstances  prior  to  the 
Judicature  Act,  1873.  I  do  not  think  that  anyone 
would  now  be  bold  enough  to  argue  that  section  25, 
sub-section  (8),  of  that  Act  was  intended  to  curtail 
the  jurisdiction  of  the  court.  The  point  as  to 
whether  or  not  that  section  was  intended  to  enlarge 
the  jurisdiction  seems  to  have  been  argued  in 
Monson  t.  Tussauds,  where  Lord  Halsbury  held  that 
the  object  of  th*e  section  was  to  enlarge  the  jurisdic- 
tion ;  bat  he  stands  by  himself  in  that  at  the  present 
time. 

There  beans  jurisdiction,  I  think  this  is  a  case  in 
which  it  ought  to  be  exercised,  and  I  refuse  to  over- 
rale  the  Lord  Chief  Justice. 

Appeal  dismissed. 

Solicitors,  Pritchard,  Englefield,  A  Co.,  for  Preston 
k  Son,  Manchester ;  Woodard  A  Hood. 


From  Chan.  Div.  \ 

(Lord  Herschell,  L.C.,  and  f  .«.       K  a 

Iindley  and  A.  L.  Smith,  (  Noy-  5»  6* 

L.JJ.)  ; 

In  re  Byheb. 
Eykbr  v.  Staottbld.  (a.) 

Charity — Will — General  charitable  purpose — Particular 
charity — Failure  of  object— Lapse— Cy-prSs. 

Where  a  legacy  i$  bequeathed,  upon  the  true  construc- 
tion of  the  will,  to  a  particular  charitable  institution, 

(a.)  Eeported  by  Arnold  Glovxb,  Esq.,  Barrister- 
at-Law. 


existing  at  the  date  of  the  will,  and  the  institution  has 
ceased  to  exist  before  the  testator's  death,  the  doctrine  of 
cy-prds  does  not  apply,  and  the  legacy  lapses. 

A.,  by  his  will,  dated  in  1883,  bequeathed  £5,000  "<o 
the  rector  for  the  time  being  of  St.  T.  Seminary  for  the 
Education  of  Priests  in  the  diocese  of  W.,  for  the  pur- 
poses of  such  seminary"  At  the  dale  of  the  will  there 
was  such  an  institution  known  as  St.  T.  Seminary;  but 
before  the  death  of  the  testator  it  had  ceased  to  exist. 

Held  {affirming  the  decision  of  Chitty,  J.,  42  W.  R. 
581),  that  the  legacy  was  a  gift  to  the  particular  institu- 
tion, and  must  be  taken,  on  the  above  principle,  to  have 
lapsed. 

Appeal  by  the  Attorney-General  from  a  decision  of 
Chitty,  J.,  reported  42  W.  B.  581. 

The  facts  and  arguments  are  stated  in  the  former 
report  and  in  the  judgment  of  Lord  Herschell,  L.C. 

Cozens-Hardv,  Q.C.,  and  Ingle  Joyce  (Sir  R.  T. 
Reid,  A.G.,  with  them),  for  the  Attorney-General, 
referred  to  the  following  cases : — In  re  White,  White  v. 
White,  41  W.  B.  683,  [1893]  2  Ch.  41 ;  Moggridge  v. 
ThachweU,  7  Yes.  36;  Attorney-General  v.  Syderfin, 
7  Yes  43  n. ;  Attorney -General  v.  Hickman,  2  iSq.  Cafl. 
Abr.  193 ;  Mills  v.  Farmer,  1  Mer.  55 ;  Loscombe  v. 
Wintringham,  13  Beav.  87 ;  Clark  v.  Taylor,  1  W.  B. 
476,  1  Drew.  642;  Russell  v.  KelleU,  3  Sm.  &  G.  264, 
4  W.  B.  Dig.  131 ;  In  re  Clergy  Society,  4  W.  B.  664, 
2K.&J.  615 ;  Marsh  v.  Attorney-General,  9  W.  B. 
179,  2  J.  &  H.  61 ;  Fish  v.  Attorney-General,  15  W.  B. 
1200,  L.  B.  4  Bq.  521 ;  In  re  Maguire,  18  W.  B.  623, 
L.  B.  9  Bq.  632 ;  In  re  Ovey,  Rroadbent  v.  Barrow,  33 
W.  B.  821,  29  Ch.  D.  560 ;  Biscoe  v.  Jackson,  35  W.  B. 
554,  35  Ch.  D.  460;  and  In  re  Slevin,  Slevin  v. 
Hepburn,  89  W.  B.  578,  [1691]  2  Ch.  236. 

Levett,  Q.C.,  and  T.  L.  Wilkinson,  for  the  plaintiffs, 
the  executors  of  the  will,  and  for  the  residuary 
legatee,  were  not  called  upon. 

P.  S.  Stokes,  for  Cardinal  Yaughan. 

Lord  Hxrsohbll,  L.C. — In  spite  of  the  able  argu- 
ment which  has  been  addressed  to  us  by  the  learned 
counsel  for  the  appellant,  I  entertain  no  doubt  that 
the  judgment  of  Gutty,  J.,  was  right.  The  first  step 
to  be  taken  is  to  construe  the  will  of  the  testator. 
By  his  will,  subject  to  the  payment  and  satisfaction 
of  certain  legacies,  he  gives  a  legacy  in  the  following 
terms :  "  I  give  the  following  charitable  legacies  to 
the  following  institutions  and  persons— to  the  rector 
for  the  time  being  of  St.  Thomas's  Seminary  for  the 
Education  of  Priests  in  the  diocese  of  Westminster, 
for  the  purposes  of  such  seminary,  £5,000,  and  I 
direct  that  the  said  rector  shall,  at  his  discretion, 
make  a  settlement  thereof  by  deed  in  the  names  of 
proper  trustees,  so  as  to  make  the  same  a  permanent 
fund,  and  I  direct  that  the  candidates  to  be  educated 
out  of  the  income  of  this  bequest  shall  be  nominated 
from  time  to  time  by  the  rector  for  the  time  beingr  of 
such  seminary,  and  I  request,  but  not  as  a  condition 
of  this  bequest,  that  a  yearly  mass  for  the  repose  of 
my  soul  may  be  said  at  the  said  seminary  m  per- 
petuity, and  that  a  yearly  mass  for  the  same  object 
may  be  said  during  life  by  each  of  the  priests  who 
may  have  been  educated  wholly  or  in  part  on  this 
foundation."  That  bequest  is  followed  by  a  number 
of  other  bequests.  Legacies  of  £2,000  each  are  given 
to  certain  persons  for  school  and  orphanage  pur- 
poses, the  bequest  in  each  case  being  described  as 
given  for  the  purposes  of  the  particular  institution. 
Then  follow  legacies  of  £1,000  each,  given  to  repre- 
sentatives of  institutions  having  some  of  the  same 
objects  precisely  as  the  previous  gifts,  the  legacy 
being  limited  in  the  case  of  these  particular  institu- 
tions to  £1,000. 

Now  the  contention  on  behalf  of  the  appellant  is 
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that  from  this  gift  now  in  question  is  to  be  inferred 
an  intention  on  the  part  of  the  testator  to  benefit  the 
priests  by  educating  them,  quite  apart  from  their 
education  taking  place  in  or  in  connection  with  this 
particular  seminary,  and  that  it  is  quite  immaterial 
that  he  has  designated  that  particular  seminary.  The 
gift,  it  is  said,  can  be  regarded  as  a  charitable  one, 
which  must  take  effect  even  though  the  seminary 
should  have  ceased  to  exist  at  the  time  of  the  death 
of  the  testator.  I  am  unable  so  to  construe  this 
bequest.  I  think  in  all  these  gifts  (and  they  may  all 
be  looked  at  for  the  purpose  of  throwing  light  on 
this  bequest),  the  testator  had  in  view  particular 
institutions,  and,  although  their  object  may  be  the 
same,  he  graduated  his  bounty  towards  them,  show- 
ing that  it  was  the  education  of  orphans  at  this 
institution  or  that  which  he  had  in  his  mind,  and 
not  merely  the  education  of  orphans,  if  I  may  say  so, 
at  large.  In  the  first  place,  I  observe  that  he  says : 
"I  give  the  following  charitable  legacies  to  the 
following  institutions  and  persons."  The  persons  are 
named  in  connection  with  the  institutions.  There  is 
no  institution  named  except  in  connection  with  a 
person,  and,  therefore,  he  indicates  at  the  outset  that 
the  legacy  is  to  be  a  legacy  of  the  institution  which 
is  to  take  it.  It  seems  to  me,  therefore,  that  we  start 
with  that  indication.  Then  he  mentions  St.  Thomas's 
Seminary,  in  conjunction,  it  is  true,  with  the  words 
"  for  the  education  of  priests  in  the  diocese  of  West- 
minster. "  It  is  said  that  these  are  his  own  words  and 
do  not  form  part  of  the  title,  but  it  would  be 
obviously  a  piece  of  prudence  to  insert  these  words,  in 
order  to  make  sure  that  the  bequest  should  go  to  the 
St.  Thomas's  Seminary  which  he  had  in  view,  not  to 
one  that  might  possibly  have  existed  under  the  name 
of  "  St.  Thomas  s  Seminary,"  not  having  that  object 
and  being  a  different  institution.  But  the  gift  is  to 
be  "  for  the  purposes  of  such  seminary,"  and  then  it 
is  to  be  observed  that,  although  the  testator  does  not 
make  it  a  condition  of  the  gift,  he  does  couple  with 
it  a  request  that  a  yearly  mass  for  the  repose  of  his 
soul  may  be  said  at  the  same  seminary.  The  whole 
is  localized,  connected  with  that  institution,  as 
distinctly,  it  seems  to  me,  as  a  bequest  could  be. 
That  is  the  construction  which  I  put  upon  the  language 
which  the  testator  has  used. 

Now  there  did  exist  at  the  date  of  the  will  an  insti- 
tution answering  in  every  respect  the  description 
given ;  but  that  institution  was  no  longer  in  exis- 
tence at  the  the  time  of  the  death  of  the  testator. 
The  appellant  contends  that  under  those  circum- 
stances, and  on  the  cy-pres  doctrine,  the  gift  ought 
still  to  be  treated  as  charitable,  and  to  be  applied  to 
some  cognate  purpose.  In  support  of  this  conten- 
tion, when  once  the  construction  has  been  arrived  at 
which  I  have  put  upon  the  will,  I  have  been  unable 
to  find  that  they  have  cited  a  single  authority.  They 
placed  reliance  upon  the  decision  of  Lord  Eldon  in 
Moggridge  v.  Thackwell  and  Mills  v.  Farmer.  The 
nature  of  those  oases,  and  the  effect  of  the  decision  is 
I  think  very  well  emphasized  in  a  short  passage  in 
Lord  Eldon's  judgment  in  the  latter  case.  He  points 
out  that  giving  property  to  ' ( such  persons  as  I  shall 
name  to  be  my  executors,"  and  appointing  no  execu- 
tors, leaves  that,  in  the  case  of  an  individual,  a  void 
gift,  "  But  to  give  effect,'1  he  says,  "  to  a  bequest  in 
favour  of  charity,  the  court  will,  in  both  instances, 
supply  the  place  of  an  executor,  and  carry  into  effect 
that  whioh,  in  the  case  of  individuals,  must  have 
failed  altogether.  This  distinction  has  proceeded 
partly,  perhaps,  on  principles  in  the  Boman  law 
which  we  do  not  at  this  time  perfectly  comprehend ; 
and  partly,  no  doubt,  on  the  religious  notions  which 
formerly  obtained  in  this  country,  according  to  whioh 
it  fell  to  the  ordinary's  province  to  distribute  in  case 


of  intestacy.  A  third  principle,  whioh  it  is  now  too 
late  to  call  in  question,  is,  that  in  all  oases  in  which 
the  testator  has  expressed  an  intention  to  give  to 
charitable  purposes,  if  that  intention  is  declared  abso- 
lutely, and  nothing  is  left  uncertain  but  the  mode  in 
which  it  is  to  be  carried  into  effect,  the  intention  will 
be  carried  into  execution  by  this  court,  which  will 
then  supply  the  mode,  which  alone  was  left  deficient." 
That  is  Moggridge  v.  Thackwell;  that  is  Mills  v.  Far- 
mer ;  and  the  principle  would,,  of  course,  cover  a  con- 
siderable class  of  cases.  The  testator  has  defined  the 
general  character  of  the  charity  which  he  has  in  view, 
but  has  left  the  objects  to  be  specified  by  a  particular 
individual  who  can  no  longer  specify  them.  That  is 
one  illustration  of  it,  but  of  course  many  might  he 
given  which  all  come  within  the  language  to  whioh  I 
have  referred.  Then  reference  is  made  to  another 
class  of  case,  such  as  Da  Costa  v.  De  Pas,  Amb.  228, 
where  there  was  a  gift  for  a  charitable  purpose  which 
the  court  held  to  be  illegal,  and  to  which,  therefore, 
it  could  not  give  effect;  and  in  those  cases,  seeing 
that  there  was  a  charitable  purpose,  but  it  being  one 
which  the  court  oould  not  give  effect  to,  the  courts 
have  applied  the  money  so  designed  in  their  view  for 
charity  upon  the  cy-pres  doctrine,  in  some  charitable 
fashion  other  than  that  illegal  fashion  designated  by 
the  testator.  Of  course  that  is  a  class  of  oases  which 
we  need  not  further  discuss  in  connection  with  the  one 
now  before  the  court.  But  then  follows  a  series  of 
cases  of  another  description,  although  coming  within 
the  same  principle,  it  may  be  said,  as  Moggridge  v. 
Thackwell  and  Mills  v.  Farmer. 

The  first  of  these  is  Loscombe  v.  Wintringham, 
where  a  bequest  of  £500  was  given  for  a  society  for 
the  encouragement  of  servants  in  good  conduct.  No 
such  society  was  known  to  exist,  and  we  may  take 
it  none  did  exist.  The  court  there  said  that  there 
was  a  charitable  purpose,  and  that,  though  the 
machinery  for  carrying  it  into  effect,  the  channel 
through  which  it  should  be  carried  into  effect,  had 
not  been  designated  by  the  testator,  the  court 
would,  nevertheless,  carry  it  into  effect  That  was 
also  the  position  in  In  re  Clergy  Society,  whioh  was 
a  society  named,  but  which  might  as  well  have  been 
left  unnamed,  because  there  was  no  such  society 
existing.  That  was  the  case  of  In  re  Maguire3  where 
a  Church  Pastoral  Aid  Society  in  Ireland  was  men- 
tioned, also  a  non-existing  society.  Those  cases  also 
form  a  class  which  has  been  established  upon  the 
same  principles  and  considerations,  I  think,  as  guided 
the  court  in  Moggridge  v.  Thackwell  and  Mills  v. 
Farmer  and  that  class  of  oases,  but  they  do  not  seem 
to  me  to  be  cases  at  all  governing  the  present,  when 
once  the  construction  which  I  have  put  upon  the 
will  of  this  testator  has  been  arrived  at.  One  other 
case  I  may  allude  to  in  connection  with  the  class  of 
oases  beginning  with  Loscombe  v.  Witdringham^  whioh 
I  have  mentioned,  and  that  is  the  case  of  Biaooe  v. 
Jackson.  It  seems  to  me  that  Cotton  and  Iindley, 
L.J  J.,  in  delivering  their  judgment  in  that  case, 
so  far  from  using  language  favouring  the  argu- 
ment of  the  appellant,  seemed  to  assume  the  case 
against  the  appellant  upon  the  construction  whioh  I 
have  put  upon  the  will,  but  decided  in  favour  of  the 
bequest  there  on  the  ground  that  it  was  not  a  bequest 
to  any  particular  institution,  but  a  bequest  for  a 
purpose  which,  if  it  could  not  be  carried  out  pre- 
cisely in  the  way  named,  must  be  carried  out  as 
nearly  as  possible. 

Now  I  come  to  another  class  of  cases,  within  which 
the  present  case  falls.  The  first  of  these  is  Clark  v. 
Taylor,  where  reliance  was  placed  upon  Loscombe  v. 
Wintringham,  but  the  judge  declined  to  decide  the 
case  in  the  same  way  as  Loscombe  v.  Wintringham 
had  been  decided,  because  Kindersley,  V.C.,  regarded 
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that  088e  as  distinguishable.    He  did  not  intend  to 
impugn  thai  case,  as  he  said,  in  the  slightest  degree, 
bat  he  regarded  it  as  not  governing  the  case  then 
before  him.    The  language  which  he  uses  (and  there 
are  few  judges  more   careful   in  the  use  of   their 
language  or  more  accurate)  is  this : — "  There  is  a  dis- 
tinction well  settled  by  the  authorities.     There  is  one 
dan  of  cases,  in  which  there  is  a  gift  to  charity 
generally,  indicative  of  a  general  charitable  purpose, 
and  pointing  out  the  mode  of  carrying  it  into  effect ; 
if  that  mode  fails,  the  court  says  the  general  purpose 
of  charity  shall  be  carried  out.    There  is  another 
class,  in  which  the  testator  shows  an  intention,  not  of 
general  charity,  but  to  give  to  some  particular  insti- 
tution,  and   if   it   fails   because  there  is  no  such 
institution,  the  gift  does  not  go  to  charity  generally. 
That  distinction  is  clearly  recognized ;  and  it  cannot 
be  said  that  wherever  a  gift  for  any  charitable  pur- 
pose fails,  it  is  nevertheless  to  go  to'  charity.      In 
many  oases  it  is  difficult  to  see  to  which  particular 
class  the  case  is  to  be  referred,   and  this  is,  to  a 
certain  extent,  one  of  such  oases."    Now  there  the 
Vice-Chancellor  lays    down    the  distinction  in  the 
clearest  terms.    It  is  said  that  in  that  case  the  facts 
show  that  the  institution  had  not  ceased  to  exist  till 
after  the  death  of  the  testator,  that  therefore  the 
decision  of   the  Yice-Chancellor   must  be  read  as 
referable  to  such  a  case,  and  that  in  that  case  his 
decision  has  been  overruled.    I  cannot  think  that 
any  such  point  was  raised  in  that  case.    It  is  true 
that  on  the  statement  of  facts  it  would  seem  to  have 
arisen,  but  then  the  statements  of  facts  is  now  shown 
to  be  inaccurate.  The  report,  1  Drew,  642,  states  that 
the  testator  died  in  October,  1840,  and  an  examina- 
tion of  the  record  has  shown  that  the  testator  did  not 
die  till  October,   1846.      It  is  true  that  Drewry's 
Beport    states  the  institution  came  to  an  end   in 
November,  1846,  which  would  have  shown  that  it 
survived  the  testator  by  a  month  or  part  of  a  month. 
But  it  is  just  as  likely  that  there  has  been  some  mis- 
take in  the  date  of  the  cessation  of  the  institution,  as 
in  the  date  of  the  death  of  the  testator.     At  all 
events,  it  U  to  me  inconceivable  that,  if  such  a  point 
existed,  and  it  could  have  been  argued  in  that  case, 
Mr.  Wickens,  who  argued  for  the  Crown,  should  not. 
have  made  the  point,  and  that  there  should  be  no 
allusion  to  it  whatsoever  in  the  judgment  of  the  Vice- 
Chancellor.  I  therefore  cannot  regard  the  judgment  of 
Kmderaley,   V.C.,  in  Clark  v.  Taylor  as  otherwise 
than  a  decision  upon  the  point  which  it  purports  to 
decide  in  the  judgment,  or  as  having  any  relation 
to  the  fact  that  the  institution  had  survived  the 
testator.       That   clearly    was    the   view  taken    by 
Wood,  V.C.,  in  Fiek  v.  Attorney -General.    He  had 
there  a  similar  point  before  him.    The  institution 
!    was,  I  think,  the  Women's  Benevolent  Institution  at 
Liverpool,  and  the  institution  had  come  to  an  end 
before  the  death  of  the  testator.    The  Vioe- Chan- 
cellor followed  Clark  v.  Taylor,  and  held  that,  the 
institution  having  so  come  to  an  end,  the  gift  failed 
altogether.     I  pass  by  Russell  v.  Kellett  because,  on 
the  facts  of  the  case,  there  may  be  some  discussion  as 
to  how  far  the  principle  was  properly  applied,  but 
;    the  same  principle  was  recognized  by  Stuart,  V.C.,  in 
|   that  case.     It  was  afterwards  recognized  and  followed 
I    m  the  case  of  In  re  Ovey  by  Pearson,  J.,  and  it  seems 
'    to  me  that  in  the  case  of  In  re  Slevin  in  this  court  not 
the  slightest  dissent  was  expressed  from  the  view  of 
j   Kmderslev,  V.C.,  but  rather  the  contrary.    In  de- 
hvering  the  judgment  of  the  court  Kay,  L.J.,  says: 
:    "In  the  present  case  we  think  that  the  Attorney  - 
|   General  must  succeed,  not  on  the  ground  that  there 
:  it  a  general  charitable  intention  that  the  fund  should 
!  be  administered  cv-presf  even  if  the  charity  had  failed 
!  m  the  testator's  lifetime,  but  because,  as  the  charity ' 


existed  at  the  testator's  death,  this  legacy  became  the 
property  of  that  oharity,  and  on  its  ceasing  to  exist 
its  property  falls  to  be  administered  by  the  Crown." 
So  that,  so  far  from  throwing  any  doubt  upon  Clark 
v.  Taylor,  it  seems  to  me  to  recognize  the  distinction, 
and  decides  the  case,  not  on  any  ground  inconsistent 
with  Clark  v.  Taylor,  but  exclusively  on  the  ground 
that,  the  oharity  having  survived  the  testator,  the 
bequest  had  taken  effect,  and  when  the  charity 
ceased  to  exist  its  property  fell  to  the  administration 
of  the  Crown.  One  case  was  referred  to  which  was 
said  to  be  somewhat  an  exception  to  those  with  which 
I  have  been  dealing— the  case  of  Attorney-Qeneral  v. 
Marsh— said  at  first  sight  it  appeared  to  be  so.  It 
was  a  gift  to  the  president  of  the  Nautical  School  of 
Deal,  and  the  Nautical  School  of  Deal  was  not  in 
existence  at  the  time  of  the  death  of  the  testator. 
But,  rightly  or  wrongly  it  is  quite  immaterial  to 
inquire,  the  court  there  came  to  the  conclusion,  on 
the  true  construction  of  the  will,  that  the  money  was 

S'ven  to  the  president  of  that  school,  not  for  the 
inefit  of  the  school,  but  that  education  might  be 
given  to  certain  boys,  and  it  was  said  that  the  trust 
would  have  been  perfectly  discharged  by  educating 
the  boys  at  Oxford  or  Cambridge  or  elsewhere  than 
at  the  school.  It  therefore  forms  no  exception,  in  the 
construction  put  on  the  will,  to  the  cases  to  which  I 
have  been  alluding. 

I  think  I  have  now  referred  to  every  one  of  the 
oases  which  has  been  relied  on  by  the  learned  counsel 
for  the  appellant,  and  they  seem  to  me  to  lead  to  the 
conclusion  that  this  case  comes  within  the  class  of  cases, 
the  first  of  which  is  Clark  v.  Taylor t  decided  forty 
years  ago,  but  which  has  been  followed  in  numerous 
cases  since,  and  that  there  is  really  no  authority  in 
any  way  conflicting  with  that  series  of  decisions. 
Certainly  on  principle  they  seem  to  me  to  be  sound, 
and  I  do  not  think  it  would  be  in  accordance  with 
sound  principle,  or  that  any  prior  decisions  necessitate 
our  holding  that  where  the  conclusion  is  onoe  arrived 
at  that  the  main  object  of  the  testator  or  testatrix 
was  to  benefit  a  particular  institution,  and  that  that 
was  the  essence  of  the  bequest,  if  that  institution  had 
oeased  to  exist,  the  charitable  legacy  ought  still  to  be 
held  as  effectual,  and  the  money  to  be  applied  by  the 
court  on  the  cy-vres  principle.  For  these  reasons 
I  think  the  appeal  should  be  dismissed,  with  costs. 

Ldtdlet,  L.  J.— I  think  the  result  at  which  Chitty, 
J.,  has  arrived  is  right.  I  have  attended  to  and  fol- 
lowed the  arguments  both  of  Mr.  Cozens-Hardy 
and  of  Mr.  Ingle  Joyce,  and  in  a  great  many  of 
those  arguments  I  concur.  I  think,  with  Mr.  Joyce, 
that  it  does  not  do  to  approach  a  will  of  this  kind  by 
a  short  cut,  by  saying  there  is  a  lapse  and  there  is  an 
end  of  it.  It  is  begging  the  question,  whether  there 
is  a  lapse  or  not.  You  must  construe  the  will,  and 
see  what  the  real  object  of  the  language  which  you 
have  to  interpret  is.  I  will  not  read  the  words  of 
this  gift  again;  I  have  read  them  very  often,  and 
studied  them  with  care.  I  cannot  arrive  at  the  con- 
clusion at  which  Mr.  Ingle  Joyce  wants  me  to  arrive, 
that  this  is,  in  substance  and  in  truth,  a  bequest  of 
£5,000  for  the  education  of  the  priests  in  the  diocese 
of  Westminster.  I  do  not  think  it  is.  It  is  a  gift 
of  £5,000  to  a  particular  seminary  for  the  purposes 
thereof,  and  I  do  not  think  it  is  possible  to  get  out 
of  that.  I  think  the  context  shows  it — the  choice  of 
candidates,  the  offering  of  prayers,  and  so  on.  If  onoe 
you  get  at  that,  then  you  come  to  ask  yourself,  Does  that 
seminary  exist  ?  The  answer  is,  it  does  not.  Then 
you  arrive  at  the  result  that  there  is  a  lapse,  and  if 
there  is  a  lapse,  is  there  anything  in  the  doctrine  of 
cy-pres  to  prevent  the  ordinary  doctrine  of  lapse 
applying  ?    I  think  not.    Onoe  you  get  the  fact  that 
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there  is  a  lapse,  then  it  appears  to  me  that  all  the 
authorities  which  are  of  any  value  tend  to  show  that 
the  residuary  legatee  takes  the  lapsed  gift.  We  are 
asked,  if  the  argument  is  pushed  further,  to  overrule 
that  doctrine,  which  is  the  doctrine  laid  down  by 
Kindersley,  V.C.,  in  the  earliest  case  of  Clark  v.  Tay- 
lor, and,  using  ordinary  language,  to  overrule  the 
doctrine  of  Fisk  v.  The  Attorney-General. 

I  think  that  doctrine  is  perfectly  right.  There  is 
always  a  difficulty  in  applying  it,  but  when  once  you 
arrive  at  the  fact  of  a  gift  to  a  particular  seminary  or 
institution,  or  whatever  you  may  call  it,  "for  the 
purposes  thereof/'  and  for  no  other  purpose,  if  you 
once  get  to  that,  and  then  to  the  cessation  of  that 
institution  or  seminary  or  whatever  it  is,  you  are 
driven  to  arrive  at  the  conclusion  that  there  is 
a  lapse  and  there  is  an  end  of  it.  That  is  in 
accordance  with  the  law,  and  in  accordance  with 
all  the  oases  that  can  be  cited.  I  quite  agree  that  in 
coming  to  that  conclusion  you  have  to  consider 
whether  the  mode  of  obtaining  the  object  is  machinery 
or  not,  or  whether  the  mode  is  not  the  substance  of 
the  gift.  Here  it  appears  to  me  the  gift  to  the 
seminary  is  the  substance  of  the  whole  thing.  It  is 
the  object  of  the  testator ;  I  think  that  is  plain  from 
the  language  used,  and  that  it  decides  the  case. 

Those  are  the  short  grounds  of  my  judgment.  I 
do  not  comment  upon  the  decisions,  because  the  Lord 
Chancellor  has  done  that  sufficiently. 

A.  L.  Smith,  L.J. — It  appears  to  me,  in  investigat- 
ing whether  Chitty,  J.'s  judgment  is  correct,  the 
first  point  we  must  make  up  our  minds  upon  is  this, 
whether  he  is  right  upon  the  construction  he  puts 
upon  this  beauest.  The  construction  he  has  put  on 
this  bequest  is  this,  that  it  was  a  gift  to  a  particular 
institution,  for  the  purposes  of  that  institution.  The 
Lord  Chancellor  and  Lindley,  L.J.,  have  dealt  with 
the  considerations  as  to  whether  that  is  correct  or 
not.  I  entirely  agree  with  them.  In  my  opinion 
this  is  a  bequest  to  a  particular  institution  for  the 
purpose  of  that  institution.  When  once  that  is 
arrived  at,  the  oases  cited  by  Mr.  Cozens-Hardy  and 
Mr.  Ingle  Joyce  seem  to  me  to  be  tolerably  plain. 
The  difficulty  in  this  case  is  to  find  out  whether  that 
is  in  reality  the  intention  of  the  testator  or  not. 
Having  got  to  that,  then  the  authorities  appear 
to  me  to  be  all  one  way.  They  begin  with 
Clark  v.  Taylor,  as  explained  by  the  Lord  Chan- 
cellor, and  as  appears  from  the  judgment  of 
Kindersley,  V.C.,  and  go  on  to  the  decisions  of 
Wood,  V.C.,  in  Fisk  v.  The  Attorney-General,  and 
Pearson,  J.,  in  In  re  Ovey.  I  am  not  saying  that  In 
re  Ovey  is  a  decision  in  point,  but  one  does  see 
how  the  learned  judge  deals  with  the  law  relating  to 
cy-pres  upon  a  bequest  like  this.  Then  there  is 
Biscoe  v.  Jackson,  where  Cotton  and  Lindley, 
L.JJ.,  also  deal  with  the  principles  of  law,  and  it 
seems  to  me  that  from  Olark  t.  Taylor  down  to  that 
case  the  authorities  are  all  in  sequence  upon  this 
point.  Therefore,  I  am  of  opinion  that  Chitty,  J., 
being  ripht  in  the  construction  he  put  on  the  bequest, 
is  also  right  in  the  law,  and  that  this  appeal  must  be 
dismissed. 

Appeal  dismissed* 

Solicitors,  Haredb  Co. ;  Frank  Richardson  &  Sadler; 
Witham,  Lambert,  <fc  RoskelL 


%tgfl  atoun  of  3fu*tice. 

Cleveland   Water  Co.   v.   Bedoar   Local 
Board,  (a.) 

Waterworks  company — Local  government — Restriction  on 
construction  of  waterworks  by  local  authority — Public 
Health  Act,  1875  (38  <fe  39  Vict.  c.  55),  ss.  4,  51,  52 
— "  Waterworks  " — "  Commencing  to  construct.*9 

By  the  Public  Health  Act,  1875,  s.  51,  any  local 
authority  may  provide  their  district  with  a  supply  of 
water,  and  may  construct  and  maintain  waterworks; 
and,  by  section  52,  before  commencing  to  construct  water- 
works within  the  limits  of  supply  of  any  water  company 
having  parliamentary  powers,  the  authority  must  give 
such  notice  as  is  thereby  required  to  the  company ;  and 
section  75  of  the  Public  Health  Act,  1848,  contained 
similar  enacfoneitts. 

After  the  predecessor  of  R.  Local  Board  had  exercised 
the  power  of  providing  a  water  supply  conferred  by 
section  75  of  the  Public  Health  Act,  1848,  the  C.  Water 
Co.  was  incorporated  by  Act  of  Parliament  to  supply 
a  district  comprising  R.  The  R.  Board  having  resolved 
to  make  considerable  additions  to  their  waterworks,  in- 
volving the  acquisition  of  land  and  a  fresh  source  of 
water  supply,  the  C.  Co.  thereupon  applied  for  an 
injunction  unless  and  until  the  board  gave  them  notice 
pursuant  to  section  52  of  the  Act  of  1875. 

Hdd,  that  sections  51  and  52  of  the  above  Act  must  be 
read  together,  and  that,  on  the  true  construction  of  the 
enactments,  section  52  was  not  applicable  to  the  cast 
where  the  local  authority  had,  previously  to  the  Ad 
incorporating  the  water  company,  substantial  waterworks 
already  in  existence;  and,  therefore,  that  the  applica- 
tion for  an  injunction  must  be  dismissed. 

Motion. 

The  predecessors  of  the  defendant  board  in  1856 
began  to  construct  waterworks  for  the  supply  of 
Bedoar.  They  obtained  in  1858  a  lease  for  99 
years  of  the  required  land,  and  a  supply  of  water  from 
a  spring  called  Wort's  Well,  with  leave  to  lay  the 
necessary  pipes  and  to  construct  a  reservoir,  which 
was  not  to  be  larger  than  eight  hundred  yards 
square;  and  borrowed  moneys  under  their  powers 
in  that  behalf  for  the  purpose  of  these  works.  The 
works  were  duly  constructed  under  section  75  of  the 
Publio  Health  Act,  1848,  which  was  substantially  the 
same  as  sections  51  and  52  of  the  Act  of  1875,  stated 
below.  From  time  to  time  they  added  to  and  en- 
larged their  works  without  any  interference  by  the 
plaintiff  company,  borrowing  further  sums  on  the 
several  occasions  to  meet  the  expenses. 

Thus,  in  1866,  they  laid  new  pipes.  Again,  in 
*883,  they  laid  new  pipes  and  built  a  reservoir  of  a 
capacity  of  450,000  gallons.  They  also  laid  new 
pipes  in  1886. 

In  1869  the  plaintiff  company  were  incorporated  by 
Act  of  Parliament,  and  obtained  powers  for  supplying 
a  large  district,  including  Bedcar.  The  company 
had  not  hitherto  supplied  water  to  Bedcar,  but  had 
recently  constructed  pipes  through  Bedoar  for  the 
supply  of  Coatham,  in  their  district,  and  it  was  not 
disputed  that  they  were  able  and  willing  to  supply 
Bedcar. 

The  population  of  Bedoar  was  shown  to  have  in* 
creased  from  1,200  in  1856  to  about  2,800  and  the 
rateable  value  from  £3,500  to  £13,000.  The 
drought   of    1893  and  the  increasing  requirements 

(a.)  Reported  by  J.  F.  Walry,  Esq.,  Barrister-at- 
Law. 
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of  the  place  led  to  the  defendant  board  planning 
addition*  to  their  waterworks,  and  in  August, 
1894,  the  statutory  notices  were  issued  of  their 
intention  to  construct  a  reservoir  of  6,000,000  gallons' 
capacity.  The  board  had  arranged  to  take  a  99 
years'  lease  of  additional  land  for  a  site  for  this 
reservoir,  and  of  a  supply  of  water  from  a  spring 
called  Soap  Well.  The  board  had  borrowed  in  all 
about  £7,500  for  the  purposes  of  their  waterworks, 
a  large  portion  of  which  had  been  repaid. 

By  the  Public  Health  Act,  1875,  it  is  provided 
(section  4)  that  in  that  Act,  if  not  inconsistent  with 
the  context,  "  waterworks  "  includes  streams,  springs, 
wells,  pumps,  reservoirs,  cisterns,  tanks,  aqueducts, 
cots,  sluices,  mains,  pipes,  culverts,  engines,  and  all 
machinery,  lands,  buildings,  and  things  for  supply- 
ing, or  used  for  supplying,  water,  also  the  stock-in- 
trade  of  any  water  company;  (section  51)  that  any 
urban  authority  may  provide  tneir  district,  or  any 
part  thereof,  and  any  rural  authority  may  provide 
their  district,  or  any  contributory  place  therein,  or 
any  part  of  any  suoh  contributory  place,  with  a 
supply  of  water  proper  and  sufficient  for  public  and 
private  purposes,  and  for  those  purposes,  or  any  of 
them,  may  (1)  construct  and  maintain  waterworks, 

a  wells,  and  do  any  other  necessary  acts ;  and  (2) 
e  on  lease  or  hire  any  waterworks,  and  (with  the 
sanction  of  the  Local  Government  Board)  purchase 
any  waterworks,  or  any  water,  or  right  to  take  or 
convey  water,  either  within  or  without  their  district, 
and  any  rights,  powers,  and  privileges  of  any  water 
company;  and  (3)  contract  with  any  person  for  a 
supply  of  water ;  and  (section  52)  that,  be/ore  com- 
mencing to  construct  waterworks  within  the  limits  of 
supply  of  any  water  company  empowered  by  Act  of 
Parliament  or  any  order  confirmed  by  Parliament  to 
supply  water,  the  local  authority  shall  give  written 
notice  to  every  water  company  within  whose  limits  of 
supply  the  local  authority  are  desirous  of  supplying 
water,  stating  the  purposes  for  which  and  (as  far  as 
may  be  practicable)  the  extent  to  which  water  is 
required  by  the  local  authority.  And  that  it  shall 
not  be  lawful  for  the  local  authority  to  construct  any 
waterworks  within  such  limits  if  and  so  lone  as  any 
such  company  are  able  and  willing  to  supply  water 
proper  and  sufficient  for  all  reasonable  purposes  for 
which  it  is  required  by  the  local  authority ;  and  that 
any  difference  as  to  whether  the  water  which  any 
such  company  are  able  and  willing  to  lay  on  is  proper 
and  sufficient  for  the  purposes  for  which  it  is  required, 
or  whether  the  purposes  for  which  it  is  required  are 
reasonable,  or  (if  and  so  far  as  the  charges  of  the 
company  are  not  regulated  by  Parliament)  as  to  the 
terms  of  supply,  shall  be  settled  by  arbitration  in 
manner  thereby  provided. 

A  motion  was  now  brought    on   behalf   of    the 
plaintiff  company  to  restrain  the  defendant  board 
from  commencing,  or  proceeding  to  construct,  water- 
works in  the  district  of  Redcar  or  elsewhere  within 
the  limits  of  supply  of  the  plaintiff  company,  unless 
and  until  they  should  first  have  given  written  notice 
to  the  plaintiff  company  of  the  purposes  for  which, 
i  and  the  extent  to  which,  under  the  Public  Health 
,  Act,  1875,  water  was  required  by  them  as  the  urban 
!  sanitary  authority  for  the  district  of  Redcar,   and 
i  unless  and  until  tibe  settlement  by  arbitration  under 
!  that  Act  of  any  differences  between  the  parties  as  to 
the  supply  of  water  within  the  said  district. 

Wtetehorne,  Q.C*,  and  MicMem,  for  the  water  oom- 

<  pany.— The  object  of  section  52  of  the  Public  Health 

!  Act,  1875,  is  to  preserve  the  monopoly  of  a  water 

I  company  :    Richmond  Waterworks   Co.  v.    Vestry  of 

Bekmtmd,  3  Ch.  D.  82,  24  W.  B.  Big.  307.    This 

company  being  duly  empowered  to  supply  the 


district  with  water,  the  local  board  must  comply 
with  the  requirements  of  the  52nd  section  before 
commencing  the  contemplated  works,  which  are 
waterworks  in  virtue  of  the  4th  section  of  the  Act. 
That  they  will  be  an  addition  to  existing  waterworks 
is  immaterial.  In  Newhaven  and  Seaford  Waterworks 
Co.  v.  Newliaven  Local  Board,  Times,  Jan.  21,  1882, 
Hall,  V.C.,  said  that  the  scope  and  effect  of  the  52nd 
section  was  that  the  local  authority  were  not  to 
throw  away  the  money  of  the  ratepayers  in  con- 
structing waterworks  where  there  was  an  existing 
body  who  could  provide  a  proper  water  supply 
without  recourse  being  had  to  such  money.  More- 
over, the  company  being  able  and  willing  to  provide 
a  sufficient  water  supply,  the  case  comes  within  the 
second  branch  of  the  52nd  section,  and  it  is  not 
lawful  for  the  board  to  construct  any  suoh  works  as 
proposed. 

Byrne,  Q.C.,  and  A.  T.  Lawrence,  for  the  local 
board. — The  proposed  works  are  only  by  way  of 
addition  to  or  enlargement  of  existing  waterworks, 
and  are,  therefore,  not  on  any  reasonable  construction 
of  the  Act  within  the  52nd  section,  which  is  not 
meant  to  apply  where  the  local  authority  is  already 
supplying  water.  It  is  in  effect  a  proviso  on  the  51st 
section :  compare  section  75  of  the  Public  Health  Act, 
1848,  corresponding  to  sections  51  and  52  of  the  Act 
of  1875.  Section  55  imposes  on  the  board  the  duty  of 
providing  pure  and  wholesome  water.  See  West 
Surrey  Waterworks  v.  Rural  Sanitary  Authority  of 
Chertsey,  ante,  p.  6.  If  the  company  is  right,  what  is 
the  limit  to  the  restrictions  of  the  52nd  section,  short  of 
putting  an  end  to  all  improvements  of  existing  water- 
works? The  Act  is  an  enabling  Act  for  local 
authorities.  The  qualified  protection  to  which  the 
water  company  is  entitled  does  not  enable  it  to  assert 
in  this  manner  rights  which  were  only  acquired  after 
the  construction  of  waterworks  by  the  local  authority. 

Whitehorne,  Q.C.,  replied. 

Chitty,  J.,  after  stating  the  facts,  continued: — 
The  52nd  section,  of  the  Act  of  1875  must  be  read  with 
the  51st  section,  and  I  think  that  its  object  was,  at 
any  rate,  to  afford  protection  to  waterworks  com- 
panies like  the  plaintiff  company.  Perhaps,  also,  Hall, 
V.C.,  was  right  in  holding  what  he  did  in  the  New- 
haven  case  as  to  the  scope  and  effect  of  the  52nd  sec- 
tion, and  I  am  not  throwing  any  doubt  on  his 
decision.  The  expression  "  monopoly  "  is  used  of  the 
plaintiff  company's  rights  in  a  popular  sense,  but  the 
true  view  is  that  Parliament  has  constituted  the 
plaintiffs  to  supply  the  district  named  in  their  Act 
with  water,  and  there  is  no  monopoly  in  terms — i,e., 
no  section  denying  the  right  of  any  other  company  to 
do  so.  But  the  term  fairly  represents  the  position 
of  the  plaintiffs  —  first,  because  Parliamentary 
authority  is  required  to  carry  on  this  business ;  and, 
secondly,  because,  where  there  was  an  existing  com- 
pany competent  to  do  and  doing  its  duties,  no  other 
oompany  would  be  incorporated  by  Parliament  for 
the  same  purpose.  It  is  plain  here  that  the  plaintiffs 
had  no  true  monopoly,  because  the  local  board  have 
the  right  of  supplying  water.  An  injunction  is  asked 
for ;  but  if  no  injunction  is  granted,  the  plaintiffs  are 
still  at  liberty  to  supply  water  to  anyone  wanting  it 
of  them.  These  sections  51  and  52  of  the  Public 
Health  Act  ought  to  be  read  together,  and  section  51 
authorizes  the  local  authority  to  provide  their  district 
with  water  like  section  75  of  the  Act  of  1848,  the 
words  of  which  were  similar.  The  defendants,  having 
the  rights  of  their  predecessors,  must  be  considered 
to  have  exercised  that  power,  and  to  have  Parlia- 
mentary authority  for  what  the    have  done. 
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It  was  on  the  first  words  of  section  52  that  the 
argument  mainly  turned.  With  regard  to  the 
meaning  of  waterworks  in  this  section,  the  plaintiffs 
admit  that  the  whole  of  the  words  in  section  4, 
containing  the  interpretation  of  the  expression  "  water- 
works "  in  the  Act,  are  not  introduced  into  section  52. 
In  my  opinion  it  must  be  at  least  accepted  that  the 
meaning  of  the  Legislature  is  that  when  there  are 
existing  waterworks  provided  by  the  local  authority, 
the  mere  repair  of  those  waterworks  would  not  be 
within  the  restrictions  of  section  52.  It  was  admitted 
by  the  plaintiffs  that  any  slight  enlargement  would 
not  be  so.  Such  admission  is  perfectly  correct,  and  I 
accept  it  as  one  within  the  true  construction  to  be 
put  upon  the  section.  It  therefore  comes  to  this—that 
the  prohibition  in  section  52  is  not  absolute,  but 
one  of  degree.  That  being  so,  the  question  arises  at 
what  particular  point  the  court  is  to  declare  that  the 
enactment  is  to  nave  operation.  In  my  opinion  the 
section  is  not  intended  to  apply  to  the  case  where  the 
local  authority  has,  previously  to  the  passing  of  the 
special  Act  of  Parliament  incorporating  the  water- 
works company,  already  substantial  waterworks  in 
existence.  That  is  the  defendants'  position  in  the 
case  before  the  court.  When  the  plaintiffs  were  in- 
corporated, the  defendants'  waterworks  were  in  ex- 
istence and  operation  and  were  sufficient  for  the  wants 
of  Bedcar  as  then  existing.  There  may  in  time  be 
many  things  justifying  alterations  and  additions  in 
waterworks.  It  seems  to  me  that  it  would  be  unrea- 
sonable to  hold  that  Parliament  meant  by  section  52 
that  a  local  authority  having  already  existing  water- 
works could  not  improve  those  waterworks ;  and  not 
to  make  long  strides,  but  proceeding  cautiously,  it 
also  seems  to  me  that  the  intention  was  not  to  pro- 
hibit such  waterworks  from  being  enlarged. 

I  think  in  effect  that  I  ought  to  hold  that  the  term 
waterworks  in  section  52  means  new  waterworks,  and 
does  not  include  improvements  or  additions  to 
existing  waterworks,  and  I  am  unable  to  see  how  I 
can  safely  stop  at  any  degree  of  enlargement  or  of 
improvement.  Besides,  the  Act  imposes  obligations 
on  the  authority  to  maintain  their  existing  water- 
works :  see  section  55.  It  therefore  seems  to  me  that 
on  the  true  construction  of  sections'  51  and  52  the 
defendants  are  not  under  the  obligation  contended 
for  by  the  plaintiffs,  of  giving  them  notice  before  pro- 
ceeding to  execute  the  works.  As  the  motion  is 
agreed  to  be  treated  as  the  trial  of  the  action,  the 
order  I  make  is  that  the  action  be  dismissed,  with  costs. 

Motion  and  action  dismissed. 

Solicitors  for  the  plaintiffs,  Howe  &  Bake,  for  Lucas, 
Hutchinson,  <fc  Meek,  Darlington. 

Solicitors  for  the  defendants,  Warriner  &  Kinch, 
for  A.  H.  Sill,  Bedcar. 


Chan.  Div. )  •,      -n  ton4 

North,  J.  J  ^y  10>  1894' 

In  re  Hambeo. 
Hambeo  v.  Hambeo.  (a.) 

Settlement — Jointure  rent-charge — Charge  on  income — 
Arrears — Jurisdiction  to  sell  corpus. 

Where  a  jointure  rent-charge,  although  only  a  charge 
on  the  income  of  a  settled  estate,  has  fallen  into  arrear 
and  cannot  be  recovered  by  tJie  powers  of  distress  and 
entry,  the  court  has  jurisdiction  to  order  a  sale  or  a 
mortgage  of  the  corpus  of  the  estate  to  raise  the  arrears. 

Taylor  v.  Taylor,  22  W.  It.  349,  L.  B.  17  Eg.  324, 

(a.)  Reported  by  J.  Arthur  Price,  Esq.,  Barrister- 
at-Law. 


and  Horton  v.  Hall,  22  W.  B.  391,  L.  B.  17  Eg.  437, 
discussed. 

Originating  summons. 

By  a  settlement  dated  the  3rd  of  April,  1861, 
made  upon  the  marriage  of  Charles,  Baron  Hambro 
(then  a  widower),  with  the  plaintiff,  Eliza  Greathed, 
certain  hereditaments  were  conveyed  to  the  use  and 
intent  that  the  said  Eliza  Greathed  (after  the  decease 
in  her  lifetime  of  Baron  Hambro)  should  receive  and 
take  during  her  life  out  of  the  rents  and  profits  of  the 
premises  a  dear  yearly  rent-charge  of  £3,000  for  her 
jointure,  in  lieu  of  dower,  to  be  paid  by  equal 
quarterly  payments  on  the  usual  quarter  days ;  with 
powers  (upon  non-payment  for  twenty-one  days) 
of  entry  and  perception  of  the  said  rents  and  profits 
and  of  distress  to  secure  payment  of  said  rent-charge, 
and  all  arrears  thereof;  and,  subject  to  the  said 
yearly  jointure  rent-charge,  the  premises  were 
limited  to  trustees  for  a  term  of  years  to  provide 
portions  for  the  children  of  the  said  marriage ;  and, 
subject  to  the  said  term  and  charged  and  chargeable 
as  aforesaid,  to  the  uses  declared  in  the  marriage 
settlement  made  upon  the  marriage  of  said  Baron 
Hambro  with  his  first  wife  (then  deceased). 

The  marriage  settlement  of  1861  contained  no 
express  provision  (by  means  of  the  creation  of  a  term 
or  otherwise)  making  the  jointure  rent-charge,  or  the 
arrears  thereof,  a  charge  on  the  corpus  of  the  settled 
estate.  Baron  Hambro  died  in  1877,  in  the  lifetime 
of  his  second  wife,  Eliza  Greathed,  and  there  was  no 
issue  of  that  marriage. 

Under  the  provisions  of  the  marriage  settlement 
made  by  Baron  Hambro  on  his  first  marriage,  the 
defendant,  C.  T.  Hambro,  became,  upon  the  death  of 
Baron  Hambro,  tenant  in  tail  in  possession  of  the 
settled  estate.  Prior  to  the  commencement  of  these 
proceedings  the  defendant,  C.  T.  Hambro,  had 
barred  the  entail  and  become  owner  in  fee.  The 
jointure  rent-charge  had  been  punctually  paid  by  the 
defendant  in  full  down  to  the  29th  of  September. 
1893 ;  after  that  it  fell  into  arrear,  and  it  was  proved 
that  the  rents  of  the  settled  estate  had  become 
insufficient  to  provide  for  the  payment  of  the  fall 
jointure  rent-charge  of  £3,000  a  year. 

The  jointress  thereupon  took  out  this  originating 
summons  for  a  declaration  that  the  jointure  and 
arrears  were  a  charge  upon  the  corpus  of  the  settled 
estate ;  or,  in  the  alternative,  that  they  constituted  a 
continuing  charge  on  the  rents  and  profits,  and  that 
the  arrears  of  the  jointure,  with  interest,  might  be 
raised  by  a  sale  or  mortgage  of  a  sufficient  part  of  the 
corpus  of  the  settled  estate. 

Swinfen  Eady,  Q.O.,  and  C.  E.  E.  Jenkins,  for  the 
plaintiff. — The  plaintiff  is  entitled  to  a  sale ;  as  the 
charge  is  a  charge  on  the  corpus,  the  defendant  does 
not  come  in  for  anything  until  the  jointure  is  satis- 
fied. Even  if  it  is  not  a  charge  on  the  corpus,  it  is 
admitted  that  the  charge  is  a  continuing  charge  on 
rents  and  profits.  There  is  no  term  limited  to  secure 
the  jointure,  and  therefore  a  sale,  and  not  a  mortgage, 
is  the  proper  remedy. 

They  referred  to  In  re  Tucker,  Tucker  ▼.  Tucker,  41 
W.  B.  505,  [1893]  2  Ch.  323 ;  CupU  v.  Jackson,  13 
Price.  721 ;  Hall  v.  Hurt,  2  J.  &  EL  76,  10  W.  B. 
Ch.  Dig.  5;  Taylor  v.  Taylor,  22  W.  R.  349,  H  B. 
17  Eq.  324;  Phillips  t.  Gutteridge,  11  W,  R.  12,  3 
De  G.  J.  &  Sm.  332. 

Cozens-Hardy,  Q.C.,  and  J.  Q.  Wood,  for  the 
defendant. — There  has  been  no  decided  case  in  which 
the  court  has  ordered  a  sale  when  the  annuity  has 
not  been  charged  on  the  corpus  of  the  estate.  This  is 
the  case  of  an  annuity,  ana  not  of  a  charge  on  the 
corpus.     It  is,  in  fact,,  a  jointure  in  lieu  of  dower, 
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which  only  issues  out  of  rents  and  profits.  The  gift 
over  is  subject,  not  to  the  jointure,  but  to  the  term  for 
securing  portions,  the  words  being  "  subject  to  the 
term  and  charged  and  chargeable  as  aforesaid."  The 
argument  on  behalf  of  the  plaintiff  confuses  a  rent- 
charge  issuing  out  of  lands  and  an  annuity  charged 
upon  lands.  [They  referred  to  Thomas  v.  Sylvester, 
21  W.  R.  912,  L.  R.  8  Q.  B.  368  ;  Searle  v.  Cooke,  43 
Gh.  D.  519,  38  W.  R,  Dig.  49 ;  Cutnt  v.  Jackson.'] 
The  decision  in  Phillips  ▼.  Outteriage  was  not  in- 
tended to  lay  down  a  general  proposition ;  and  if  it 
was,  it  is  oontradicted  by  subsequent  cases  in  the 
Court  of  Appeal.  Taylor  v.  Taylor  is  in  point,  and 
is  not  oontradicted  by  Norton  v.  Hall,  22  W.  R.  391, 
L.  R.  17  Eq.  437. 

They  referred  also  to  Scottish  Widows'  Fund  v. 
Craig,  30  W.  R.  463,  20  Gh.  D.  208;  Bailey  v.  Bad- 
ham,  33  W.  R.  770,  30  Ch.  D.  84. 

Swin/en  Eady,  Q.C.,  in  reply. — This  is  a  charge  on 
the  corpus  ;  but  even  if  it  is  not,  the  court  has  power 
to  order  a  sale.  Taylor  v.  Taylor  has  been  prac- 
tically oTerruled  by  Horton  v.  Hail.  Bailey  v. 
Badham  was  the  case  of  a  tithe  rent-charge. 

North,  J. — The  first  question  asked  here  is  whether 
this  jointure  is  a  charge  on  the  corpus  as  well  as  on 
on  the  income.  That  I  do  not  propose  to  decide, 
because  it  does  not  seem  to  me  to  be  neoessary  for 
deciding  the  real  point  at  issue,  which  is  whether 
there  is  a  right  to  have  a  sale  of  the  estate  for  the 
purpose  of  raising  the  arrears  of  the  annuity.  I 
confess  that  I  felt  some  little  doubt  about  the  ques- 
tion whether  the  jointure  here  could  or  could  not  be 
said  to  be  a  charge  on  the  corpus,  because,  although 
the  present  case  comes  very  near  to  Birch  v. 
Sherratt,  16  W.  R.  30,  L.  R.  2  Ch.  App.  644, 
yet  it  seems  distinguishable  from  that  case,  for  the 
voids  which  in  the  present  case  are  said  to  throw  a 
charge  on  the  corpus  are  these :  "  From  and  after  the 
end,  expiration,  or  other  sooner  determination  of  the 
said  term  of  1,000  years,  and  in  the  meantime  subject 
thereto  " — that  is,  the  term  and  the  portions  secured 
by  it— "and  charged  and  chargeable  as  aforesaid," 
then' to  certain  uses.  The  phrase  "charged  and 
chargeable  as  aforesaid  "  seems  to  me  to  refer  to  the 
jointure  rent-charge,  and  to  be  words  of  reference, 
and  nothing  else.  It  is  not  as  if  the  words  used  were 
"charged  and  chargeable  with  the  jointure  rent- 
charge  aa  aforesaid  and  subject  thereto,"  then  to  uses 
and  so  on.  That  would  have  been  like  Birch  v. 
SherraU. 

However,  under  the  circumstances,  I  do  not  think 
it  neoessary  to  express  an  opinion  on  that  abstract 
question,  because,  even  if  it  is  not  a  charge  on  the 
corpus,  still  it  is  a  case  in  which  the  jointress  has 
a  right  to  resort  to  the  sale  of  the  corpus  to  pay 
the  arrears.  [After  referring  to  the  words  of  the 
settlement,  his  lordship  continued  : — ]  There  is  here 
a  jointure  rent-charge  strictly  so  called.  In  my 
opinion  the  cases  show  that  where  a  jointure  rent- 
charge  does  fall  into  arrears  and  cannot  be  recovered 
by  the  exercise  of  the  powers  of  distress  and  so  on, 
the  court  has  power  to  raise  the  arrears  by  a  sale  or 
mortgage  of  the  capital  of  the  estate.  It  does  not 
follow,  however,  as  a  matter  of  course,  that  because 
the  court  has  such  jurisdiction  it  will  exercise  it 
immediately  after  a  small  amount  falls  into  arrear. 
I  do  not  think  the  time  has  come  when  I  could  order 
any  such  sale;  -but  dealing  with  the  question  of 
whether  the  court  has  power  to  order  a  sale,  I  think  it 
has. 

It  was  said  that  in  all  the  oases  referred  to,  except- 
ing Hall  v.  Hurt,  the  corpus  of  the  property,  as  ats- 
tmguiahed  from  annual  income,  was  charged  with  the 


rent-charge.     I    do   not   think   that   is   a  correct 
criticism  upon  the  decisions. 

In  Oupit  v.  Jackson  I  see  no  reason  for  saying 
that  the  property  there  was  charged  in  the  sense 
which  I  have  just  mentioned.  The  limitations  were 
these :  the  property  was  conveyed  to  the  use  that  the 
settlor  should  himself  receive  thereout  an  annuity  for 
life  of  £45,  and  that  his  widow  should  receive  another 
annuity  of  £30 ;  and  to  the  further  use,  intent,  and  pur* 
pose  "  that  in  case  the  respective  annuities  of  £45  and 
£30  should  happen  to  be  behind  or  unpaid  by  the 
space  of  twenty-eight  days,"  and  so  on,  then  the 
annuitants  might  enter  upon  the  messuages  ••  therein- 
before charged  with  the  payment  of  the  respective 
annuities  of  £45  and  £30,  and  distrain."  The  phrase 
"thereinbefore  charged  with  the  payment  of  the 
annuities  "  does  not  amount  to  making  the  annuities 
themselves  a  charge  on  the  corpus.  Unless  that  is  so 
it  is  simply  an  annuity  or  rent-charge  issuing  out  of 
the  property.  That  that  was  the  true  construction  of 
the  document  before  the  court  in  that  case  is  dear 
from  the  judgment  of  the  Lord  Chief  Baron,  who 
says  that  what  they  had  to  deal  with  was  a  rent- 
charge.  He  speaks  of  the  statutory  remedy  that  a 
person  who  has  the  rent-charge  possesses,  and  says : 
"  I  do  not  know  that  the  plaintiff  may  not  avail  her- 
self of  those  remedies,  but  the  effect  of  either  might 
be  very  uncertain."  It  was  held  in  that  case  that  it 
was  not  neoessary  to  limit  the  owner  of  the  rent- 
charge  to  such  remedies  as  those,  but  an  additional 
remedy  could  be  given  by  [the  court.  The  reason 
given  is  this :  "I  think  the  bill  is  sustainable  not- 
withstanding that  objection,  and  that  her  having  the 
possibility  of  a  remedy  at  law  is  not  of  itself  an 
answer  to  it.  The  remedy  in  equity  is  more  con- 
venient and  effectual  than  the  legal  remedy.  It  is  in 
many  respects  a  better  and  a  safer  remedy.  The 
annuity  being  a  charge  and  an  incumbrance  on  a  real 
estate  itself,  and  not  merely  a  demand  against  the 
owner  of  the  estate,"  (that  is  the  contrast  Detween  a 
charge  on  the  estate  and  a  demand  against  the 
owner),  "  I  apprehend  the  court  might,  if  necessary, 
raise  the  arrears  out  of  the  estate  by  sale  or  mortgage ; 
and  in  practice  that  is  a  sufficient  equitable  ground 
of  application  to  a  court  of  equity  for  relief,  because 
it  is  out  of  the  powers  of  a  court  of  law." 

In  Graves  v.  Hicks,  11  Sim.  536,  551,  no  doubt 
the  yearly  rent-charges  were  charges  on  the  re- 
siduary estate,  not  confined,  as  I  gather,  to  real 
estate;  but  they  had  been  declared  to  be  by  the 
order  on  further  consideration  a  charge  on  residuary 
real  estate.  In  that  case  the  Vice-Chanoellor  de- 
clined to  order  the  realization  of  the  arrears  by 
a  sale  of  property;  but  he  dealt  with  it  upon  a 
separate  ground  altogether — namely,  that  although 
there  was  clearly  jurisdiction  to  direct  a  sale,  the 
court  had  a  discretion  not  to  do  it  if  it  did  not 
think  fit  to  do  so,  and  the  fact  that  the  property 
was  settled  would  be  a  reason  for  not  doing  it. 

Then  in  White  v.  James,  7  W.  R.  35,  26  Beav. 
191,  there  seems  to  have  been  ordinary  legal  rent- 
charges,  and  I  think  nothing  else.  By  an  in- 
denture of  the  30th  of  January,  1845,  Robert 
Sinale,  in  consideration  of  £50,  granted  to  the 
plaintiff  for  ever  a  rent-charge  of  40s.  issuing 
out  of  a  piece  of  land  and  six  cottages;  and 
that  was  followed  by  a  covenant  that  if  it  should  be 
in  arrear  for  forty-one  days  the  grantee  might  enter 
and  distrain  and  sell  the  distresses  in  like  manner  as 
distresses  reserved  by  lease  or  common  demise,  and 
that  if  in  arrear  six  months  the  grantee  might  enter 
and  hold  for  his  own  use  until  the  arrears  should  be 
paid.  He  also  covenanted  for  title,  and  that  the 
hereditaments  should  for  ever  remain  charged  with 
the  rent-charge  free  from  all  incumbrances,  except 
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those  in  the  schedule.  There  were  twenty  other 
similar  rent-charges  granted  out  of  the  same  pro- 
perty at  the  same  time.  I  am  not  satisfied  that  the 
meaning  of  that  covenant  is  that  the  rent-charges 
were  oharges  on  the  corpus  of  the  property  in  any 
sense  but  this,  that  they  were  legal  charges  issuing 
out  of  the  property ;  and,  that  being  so,  the  decision 
of  Sir  John  Bomilly  would  be  in  point.  My  view  is 
fortified  by  this,  that  I  do  not  find  any  oase  in  which 
it  has  been  decided  that  any  distinction  is  drawn, 
or  any  reliance  placed  upon,  the  fact  that  the  annuity 
is  a  charge  upon  the  corpus.  It  is  obvious  that 
Wood,  V.C.,  in  Hall  v.  Hurt  understood  it  as  I  do ;  it 
did  not  occur  to  him  that  there  was  any  difference 
between  White  v.  James  and  Hall  v.  Hurt.  It  seems 
to  be  perfectly  clear,  and  it  was  admitted,  that  the 
latter  is  a  case  where  there  was  a  clear  rent-charge 
only  ;  which  is  not  distinguishable  from  the  present 
case. 

Then  we  come  to  Taylor  v.  Taylor,  and  I  must  say 
that  case  is  not  very  satisfactory.  I  am  not  quite 
satisfied  that  we  know  all  that  took  place  in  that  case. 
The  report  as  given  in  the  Law  Reports  and  the  report 
as  given  in  the  Weekly  Reporter  differ  a  good 
deal.  It  is  very  shortly  reported  in  the  Law  Reports, 
and  being  more  fully  reported  in  the  Weekly 
Reporter,  I  think  it  is  more  probable  that  th9  latter 
is  the  correct  report.  The  great  difficulty  in  it  arises 
from  this,  that  the  ground  of  the  decision  is  put  by 
the  Vice -Chancellor  himself,  ten  days  later  (in 
Horton  v.  Hall),  as  having  been  totally  different  from 
that  on  which  it  appears  by  the  reports  to  have  been 
put.  The  property  in  the  oase  of  Taylor  v.  Taylor 
was  settled — it  corresponded  with  the  position  of  the 
property  in  Qraves  v.  Hicks.  The  report  does  not 
show  that  the  Vioe-Chanoellor  placed  muoh  reliance 
on  that.  But  the  report  in  Horton  v.  Hall  does  repre- 
sent him  as  saying  that  it  was  on  that  ground  he 
went ;  and  it  was  that  very  thing  which  caused  the 
distinction  between  his  decision  in  Taylor  v.  Taylor 
and  his  decision  in  the  later  case  of  Horton  v.  Hall. 
The  oase  of  White  v.  James,  which  was  apparently 
not  called  to  the  attention  of  the  Vice-Chancellor  in 
Taylor  v.  Taylor,  having  been  called  to  his  attention 
in  Horton  v.  Hall,  he  then  says :  "  In  a  recent  oase 
before  me — Taylor  v.  Taylor — Cupit  v.  Jackson  was 
referred  to,  and  I  declined  to  apply  it,  because  in 
Taylor  v.  Taylor  the  land  charged  with  the  annuities 
or  yearly  payments  was  in  strict  settlement " — that  is  to 
say,  if  it  had  not  been  for  that,  he  would  have  applied 
it — "  but  that  is  not  so  with  the  land  in  this  case, 
and,  therefore,  having  regard  to  the  oase  of  White  v. 
James,  I  shall  follow  Cupit  v.  Jackson,  and  make  the 
order  asked  for."  Therefore,  those  two  oases  taken 
together,  taking  the  first  as  explained  in  the  second, 
are  very  clear,  and  show  that,  although  the  Vioe- 
Chanoellor  declined  to  direct  the  sale  where  the  pro- 
perty was  subject  to  a  succession  of  trusts  or  limita- 
tions, he  did  direct  it  where  the  property  was  not  so 
subject,  and  I  refer  to  the  report  of  Horton  v.  Hall 
in  the  Weekly  Reporter,  22  W.  R.  391,  because 
it  is  expressed  there  very  clearly.  "Hall,  V.C., 
made  the  order  asked  for,  and  remarked  that  he 
should  here  follow  Cupit  v.  Jackson,  though  he  had 
in  Taylor  v.  Taylor  refused  to  do  so,  on  the  ground 
that  the  land  subject  to  the  chief  rent  was  there  in 
settlement,  which  was  not  the  oase  here."  That  was 
the  ground  for  deciding  Horton  v.  Hall  as  it  was 
decided. 

The  case  of  Phillips  v.  Gutteridge  I  do  not  think 
is  very  much  in  point.  The  oase  of  the  Scottish 
Widows'  Fund  v.  Craig  is  in  point,  because  there, 
no  doubt,  the  rent-charge  was  charged  on  the 
inheritance ;  yet  the  whole  of  Vice-Chancellor 
Hall's   reasoning  is   addressed  to  the  oase  of   its 


not  being  charged'  on  the  inheritance,  because 
he  treats  it  as  an  ordinary  case.  He  refers  to  the 
charge  on  the  inheritance,  and  he  says :  "  It  may  be 
said,  no  doubt,  that  the  object  of  making  the  charge 
on  the  inheritance  was,  not  to  give  any  remedy 
beyond  those  specially  provided  by  the  statute,  but 
only  to  bind  those  in  remainder,  or  the  successors  of 
the  incumbent  of  the  living.  I  must,  however,  take 
the  facts  as  I  find  them,  and  if  this  be  a  rant-charge 
which  would  ordinarily  be  raisable  by  the  oourt  out 
of  the  inheritance  by  resorting  to  it  in  the  mode 
usually  adopted — by  means  of  a  sale  or  mortgage  of 
it — if  that  be  the  character  of  the  charge,  I  do  not 
see  that  I  should  be  justified  in  holding  that  there  is 
anything  in  these  statutes  that  deprives  the  plaintiff 
the  owners  of  the  rent-charge,  of  the  ordinary  reme- 
dies." That  is  to  say,  he  refers  to  an  argument 
showing  that  the  charge  on  the  inheritance  did  not 
help  the  parties,  and  then  he  proceeds  to  point  out 
that  it  is  unnecessary  to  go  into  that.  It  does  not 
matter  if  it  does  not  help  them,  because  the  ordinary 
rights  of  persons  in  this  position  are  such  as  will  give 
them  all  that  they  are  asking  for.  Then  he  goes  on 
dealing  with  the  oase  as  one  in  which  a  rent-charge 
is  ordinarily  raisable  out  of  the  inheritance  by  sale  or 
mortgage,  and  then  he  says :  "It  seems  to  me  that, 
quite  independently  of  any  special  provision  in  the 
statutes  which  have  been  referred  to,  the  plaintiffs, 
the  owners  of  the  rent-charge,  are  entitled,  on  ordi- 
nary principles,  to  claim  the  assistance  of  the  oourt 
for  the  purpose  of  raising  the  charge,  and  I  am  not 
aware  of  any  authority  which  states  that  because 
there  are  powers  of  distress  and  entry  upon  the  pro- 
perty belonging  to  an  ecclesiastical  corporation,  and 
because  the  payments  which  are  to  be  made  in  respect 
of  the  rent-charge  are  not  to  be  perpetual,  but  will 
be  determined  in  a  certain  time,  the  owner  of  the 
rent-charge  shall  not  be  entitled  to  the  ordinary 
remedies  of  having  it  raised  by  a  sale  or  mortgage." 
Then  he  refers  to  White  v.  James,  Cupit  v.  Jackson, 
Graves  v.  Hicks,  and  Hall  v.  Hurt.  He  does  not  refer 
to  either  of  his  two  previous  decisions.  I  take  it  at 
this  time  (which  is  subsequent  to  his  former  decisions) 
that  he  was  laying  down  in  clear  terms  what  are.  the 
ordinary  rights  (independently  of  any  special  statutory 
provision)  of  a  person  entitled  to  a  legal  rent-charge 
which  has  fallen  into  arrear. 

Then  the  later  oase  of  Bailey  v.  Badham,  before 
Bacon,  V.C.,  does  not  seem  to  me  to  help  one  much. 
I  think  that  he  was  dealing  with  the  case  as  being 
something  that  was  not  a  rent-charge,  although  in 
the  nature  of  a  rent-charge.  A  charge  in  lieu  of 
tithes,  in  respect  of  which  only  two  years  could  be 
recovered,  was  not  an  ordinary  rent-charge ;  and  that 
case,  therefore,  does  not  throw  any  light  upon  the 
numerous  oases  on  which  I  have  just  commented,  and 
does  not  affect  in  any  way  what  I  consider  to  be  the 
legitimate  conclusion  from  those  cases. 

As  to  Tucker  v.  Tucker,  that  does  not  seem  to  me  to 
carry  it  any  further.  There  was  an  additional  in- 
gredient there,  viz.,  that  the  corpus  clearly  was 
charged  with  the  annuities,  which  very  likely  were 
rent-charges,  but  were  none  the  less  annuities.  No 
one  disputes  that  in  that  oase  there  could  be  a  sale. 
Therefore,  that  case  does  not  assist  the  point  with 
which  I  am  dealing  at  the  present  moment. 

I  do  not  think  this  is  a  case  where  there  should  be 
any  sale  at  present.  All  I  can  do  is  to  say:  The 
court  being  of  opinion  that  there  is  jurisdiction  to 
order  the  raising  by  sale  or  mortgage  of  the  arrears 
of  the  rent-charge,  but  there  being  no  ground  at 
present  for  exercising  the  jurisdiction,  direct*  the 
summons  to  stand  over,  with  liberty  to  apply. 

Solicitors,  Preston,  Stow,  &  Preston,  for  Booke  4 
Coker,  Bath ;  Hawes,  Wood,  &  Ware, 
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In  he  Shepherd. 


High  Coubt. 


Chan*  Div.    >  k        0  -onA 

Kekewioh,  J.  j  Aug.  8,  1894. 

In  re  Shepherd. 
Chttbchill  v.  St.  Geoege's  Hospital,  (a.) 

WVfl— Legacy— Demonstrative  legacy— Gift  of  £10,000 
New  3  per  Cent.  Bank  Annuities — Codicil — Conver- 
sion— National  Debt  (Convereion)  Act,  1888  (61  Vict. 
c  2),  $.  25,  sub-section  2. 

A  testator,  by  hie  will,  dated  the  3rd  of  October,  1887, 
gave  to  trustees  £10,000  3  per  Cent.  Bank  Annuities 
upon  trust  to  make  payments  out  of  the  income  thereof  to 
Hi  wife,  and  on  her  death  to  sell  the  stock  and  to  divide 
tke  proceeds  of  sale  among  forty-six  named  charities  ;  he 
also  gave  his  residuary  estate  to  beneficiaries  therein 
named.  By  a  codicil  dated  the  28th  of  February,  1890, 
after  reciting  the  above  bequest,  and  that  the  Bank 
Annuities  had  been  converted,  under  the  National  Debt 
(Conversion)  Act,  1888,  into  2}  per  Cent.  New  Consoli- 
dated Stock,  he  gave  the  trustees  £15,000  of  such  stock 
upon  trust  to  make  the  above-mentioned  payments  out  of 
income  to  his  wife  ;  and,  further,  to  make  annual  pay- 
ments out  of  surplus  income  to  the  charities  named  ;  and 
in  all  other  respects  he  confirmed  his  said  will.  Testator 
died  in  March,  1894,  his  wife  having  predeceased  him. 

Held,  (1)  that  there  was  no  gift  in  the  codicil  of  corpus 
to  the  charities ;  (2)  that  the  codicil  did  not  revoke  the 
gift  of  corpus  to  the  charities  in  the  will,  as  it  was  a 
demonstrative  legacy,  and  therefore  came  under  the  first 
part  of  sub-section  2  of  section  25  of  the  National  Debt 
(Conversion)  Act,  1888,  and  not  under  the  second  part  of 
that  sub-section,  which  refers  to  specific  legacies  only. 

Summons. 

A.  H.  Shepherd,  by  his  will,  dated  the  3rd  of 
October,  1887, gave  to  trustees  £l0,000New  3  per  Cent. 
Bank  Annuities  upon  trust  to  apply  the  dividends  in 
payments  to  his  wife  as  therein  stated,  and  after  her 
death  to  sell  the  stock  and  to  divide  the  proceeds 
equally  between  forty-six  charities  therein  named, 
ffis  residuary  estate  he  gave  to  his  sister  and  her  son 
equally. 

By  a  codicil  dated  the  28th  of  February,  1891,  to 
his  said  will,  the  testator,  after  reciting  the  above 
bequest,  and  that  the  £10,000  3  per  Cent.  Bank 
A nuiiities  had  been  converted  into  2$  per  Cent.  Con- 
solidated Stock,  gave  to  the  trustees  £15,000  2}  per 
Cent.  Consolidated  Stock  then  standing  in  his  name, 
upon  trust  to  apply  the  dividends  in  the  payments  to 
Ins  wife  directed  by  his  will,  and  further  directed  that, 
in  addition  to  such  payments,  the  trustees  should,  out 
of  such  dividends,  during  his  wife's  life,  make  further 
sunual  payments  to  the  charities  therein  mentioned, 
and  in  all  other  respects  confirmed  his  said  will. 

Testator's  wife  died  in  January,  1892,  and  testator 
died  in  March,  1894.  Testator  had  at  the  date  of  his 
wul  £14,000  New  3  per  Cents.,  which  were  subse- 
quently, under  the  National  Debt  Conversion  Act  of 
1888  (51  Vict  c.  2),  converted  into  2$  per  Cent.  New 
Consolidated  Stock,  and  at  the  date  of  his  codicil,  and 
slso  of  his  death,  there  was  standing  in  his  name  a 
mm  of  £15,000  2}  per  Cent.  New  Consols,  of  which 
the  above-named  sum  of  £14,000  formed  part. 

This  summons  was  taken  out  by  the  residuary 
legatees  against  St.  George's  Hospital  (as  represent- 
ing the  several  charities  named  by  the  testator  in  his 
will),  and  against  the  trustees  and  executors  of  the 
will,  to  have  the  two  following  questions  determined : 

(1)  Whether  the  legacy  of  the  £10,000  New  3  per 
Cents,  given  by  the  will  to  the  charities  had  failed  by 
reason  of  the  conversion  ?  and 

(2)  Whether  the  charities  had  any,  and,  if  so,  what, 

(a.)  Beported  by  C.  C.  Heksley,  Esq.,  Barrister- 
at-Law. 


interest  in  the'  £15,000  New  2}  per  Cent.  Consols 
bequeathed  by  the  codicil  t 

The  National  Debt  (Conversion)  Act,  1888  (51  Vict, 
o.  2),  provides  by  section  25,  sub-section  I 2),  that 
11  in  any  Act  passed  or  instrument  executed  before 
the  passing  of  this  Act  references  to  any  stock  liable 
to  be  converted  or  exchanged  in  pursuance  of  this 
Act  may,  if  the  stock  is  so  converted  or  exchanged, 
be  construed  as  references  to  new  stock,  and  in 
the  case  of  any  testamentary  instrument  executed 
before  the  passing  of  this  Act,  any  disposition  which, 
but  for  the  passing  of  this  Act,  would  have  operated 
as  a  specific  bequest  of  any  such  stock,  shall,  if  the 
same  is  so  converted  or  exchanged,  be  construed  as  a 
specific  bequest  of  such  new  stock,  and  if  the  same  is 
not  so  converted,  but  is  paid  off  or  redeemed,  shall 
be  construed  as  a  pecuniary  legacy  of  a  sum  of  money 
equal  to  the  nominal  amount  of  the  stock  so  paid  off 
or  redeemed." 

Warmington%  Q.C.,  and  Methold,  for  the  plaintiffs. — 
Section  25,  sub-section  2,  of  the  National  Debt  (Con- 
version) Act,  1888,  does  not  apply,  as  there  is  no 
specific  gift.  There  is  no  ultimate  gift  in  the  codicil 
with  respect  to  the  £15,000.  Therefore  the  charities 
get  nothing,  or  at  most  only  £10,000  converted 
stock  under  the  gift  in  the  will  if  that  gift  is  valid : 
Duke  of  Northumberland  v.  Earl  Percy,  41  W.  R.  597, 
£1893]  1  Ch.  298 ;  Lord  Lovat  v.  Duchess  of  Leeds,  10 
W.  B.  397,  2  Dr.  &  Sm.  62. 

Benshaw,  Q.C.,  and  Vaughan  Hawkins,  for  St.  George's 
Hospital  (representing  also  the  other  charities).—- The 
testator  has  substituted  the  £15,000  New  2}  per  Cent. 
Consols  for  the  £10,000  Bank  Annuities.  Conse- 
quently we  are  entitled  to  them ;  failing  that,  we  are 
entitled  to  £10,000  New  2J  per  Cent;  Consols  under 
the  opening  portion  of  sub-section  2  of  section  25  of 
the  National  Debt  (Conversion)  Aot,  1888 :  see  Duke 
of  Northumberland  v.  Earl  Percy,  [1893]  1  Ch.,  at  p. 
302. 

H.  Tindall  Methold,  for  the  trustees. 

Kekewioh,  J. — I  must  not  guess  at  the  meaning 
of  a  testator,  or  I  might  with  some  confidence  guess, 
in  reading  the  codicil,  that  the  testator  intended  to 
increase  his  generosity — that  he  thought  £10,000 
£3  per  Cents,  were  not  very  fairly  represented  by 
£10,000  £2}  per  Cents.,  and!  it  would  be  better  to 
increase  the  amount.  But  if  you  read  a  little  further, 
as  Mr.  Benshaw  has  pointed  out,  the  amount  may  have 
been  increased  simply  in  order  to  provide  for  the  in- 
creased payment  thereout  during  tie  life  of  his  wife ; 
that  may  have  been,  not  only  the  governing  motive, 
but  the  only  motive,  and  there  may  have  been  an  in- 
tention on  the  testator's  part  not  to  give  £15,000,  but 
only  still  to  give  the  £10,000."  He  has  not  said  what 
is  to  happen  to  the  £15,000  in  words  which  I  can  in 
any  way  construe  as  a  gift;  that  is,  there  is  no 
gift  at  all.  That  being  so,  the  Question  is,  What 
happens  to  the  gift  under  the  will  r  I  find  no  revo- 
cation of  the  gift  under  the  will  as  regards  the 
charities,  and  it  is  immaterial  to  consider  whether 
there  is  any  revocation  during  the  life  of  the  wife. 
There  is  none  as  regards  the  charities — the  ultimate 
gift.  He  recites  it,  and  it  looks  very  much  as  if  he 
were  leading  up  to  something  like  revocation ;  but  it 
is  certainly  not  expressed,  and  I  do  not  see  that  it  is 
necessarily  implied. 

Then,  the  legacy  standing,  what  is  the  meaning  of 
it  P  It  is  a  demonstrative  legacy.  A  legacy  of  that 
character  is  not  speoifio,  though  a  very  little  change 
in  the  language  would  have  made  it  a  speoifio  legacy, 
as  probably  it  was  intended  to  be.  There,  again, 
I  must  not  guess ;  I  must  take  the  words  as  they  are. 
He  gave  £10,000  New  3  per  Cents.,  and  there  is  no 
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such  thing  now,  either  standing  in  his  name  or  in 
any  other  person's  name,  and  the  seoond  branch  of 
sub-section  2  of  section  25  of  the  National  Debt 
(Conversion)  Act,  1888,  has  no  application,  because 
there  is  no  specific  bequest.  I  adopt  North,  J.'s 
explanation  of  that  sab-section,  whioh  is  to  be 
found  in  Northumberlavd  v.  Percy  at  page  303 
of  [1893]  1  Ch.  I  have  no  doubt  that  the  pro- 
vision in  that  branch  of  the  sub-section  was  in- 
serted to  meet  that  particular  case;  but  does  not 
what  I  have  here,  fall  within  the  first  branoh 
of  the  same  sub-section  P  *' In  any  Act  passed 
or  instrument  executed  before  the  passing  of  this 
Aot  references  to  any  stock,"  and  so  on ;  and  why 
should  that  not  refer  to  the  will.  The  only  possible 
argument  against  it  is  that  you  have  a  testamentary 
disposition  mentioned  below,  and  that  therefore  the 
"  instrument "  mentioned  in  the  first  part  cannot 
possibly  refer  to  what  is  specifically  dealt  with  in  the 
seoond  part.  That  would  be  a  strong  argument  if  all 
dispositions  by  will  were  mentioned  in  the  seoond 
part ;  but  they  are  not.  What  is  dealt  with  there,  for 
the  reasons  mentioned  by  North,  J.,  is  a  specific  dis- 
position by  will ;  anything  else  must  be  presumed  to 
have  been  intended  to  fall,  as  it  does  in  language 
fall,  under  the  general  description  of  "  any  instru- 
ment "  in  the  earlier  part  of  the  sub-section.  The 
result  is  that  there  is  a  good  gift  of  £10,000  2}  per 
Cent.  Stock  in  trust  for  the  charities.  The  costs  of 
the  application  must  come  out  of  the  residue. 

Solicitors,   Pyke   <fc    Parrott;   Palmer,    Eland,    <fc 
NetOeship. 


<7$jy)  /4*.  **3*. 


Q.  B.  Div.  (Divisional  Court)  \  A        Q  1QQ. 

(Mathew  and  Kennedy,  JJ.)  ]  Au*  9»  1894» 

Reg.  v.  Ormesby  Local  Board  of  Health,  (a.) 

Local  government  —  Building  line  —  Street  —  "  Front 
main  wall" — "Building  on  either  side  in  the  same 
street"— Public  Health  (Buildings  in  Streets)  Act, 
1888  (51  A  52  Vict.  c.  52),  s.  3. 

In  November,  1893,  T.  built  a  house  near  to,  but  not 
abutting  on,  the  west  side  of  Westbourne-grove  [part  of 
Ormesby-road),  240  yards  north  of  a  house  on  the  west 
side  erected  in  1886.  The  house  fronted  towards  the 
south.  In  February,  1894,  T.  bought  some  land,  seventy 
feet  deep,  along  the  west  side  of  Ormesby-road,  to  the 
north  of  his  house,  with  the  object  of  erecting  cottages  upon 
it  On  the  east  side  of  Ormesby-road  a  number  of  houses 
had  been  built  close  up  to  the  road.  The  building  plans 
showed  that  the  cottages  would  be  somewhat  nearer 
Ormesby-road  than  T.'s  house  was.  The  urban  authority 
decided  that  the  cottages  must  be  in  line  with  T.'s  house, 
under  section  3  of  the  Public  Health  (Buildings  in  Streets) 
Act,  1888.  There  was  no  continuous  line  of  buildings 
where  it  was  proposed  to  build  the  cottages. 

Held,  that  the  cottages  need  not  be  in  line  with  T.'s 
house,  as,  under  the  above  circumstances,  there  would  be 
no  erection  of  a  "  house  or  building  beyond  the  front 
main  wall  of  the  house  or  building  on  either  side  thereof 
in  the  same  street" 

The  Ormesby  Local  Board  was  the  urban  sanitary 
authority  of  the  district  situate  immediately  outside 
the  boundary  of  the  borough  of  Middlesborough,  and 
to  the  south-east  of  it. 

In  1856  a  Mr.  Penny  man  laid  out  a  portion  of  his 
estate  in  North  Ormesby  for  building  purposes,  and 
made  certain  roads  to  improve  communication  with 
it,  one  of  such  roads  being  Ormesby-road,  which  ran 

(a.)  Reported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 


south  from  the  borough  of  Middlesborough  for  a  dis- 
tance of  two  miles. 

About  the  same  time  the  owners  of  the  Middles- 
borough Estate  laid  out  building  land  within  the 
borough  of  Middlesborough,  and  continued  the 
Ormesby-road  northwards  into  Middlesborough, 
calling  the  continuation  North  Ormesby-road. 

A  turnpike  gate  was  erected  where  the  Pennyman 
joined  the  Middlesborough  Owners'  Estate. 

From  time  to  time  houses  were  built  fronting  into 
and  adjoining  Ormesby-road.  On  the  east  side  of 
Ormesby-road  a  row  of  houses  was  built,  about 
the  year  1864,  called  West  bourne- terrace,  and  to  the 
south  of  Westbourne-terraoe  was  erected  a  cottage 
hospital.  Ten  villa  residences  were  also  built  on  the 
east  side,  and  the  part  of  Ormesby-road  adjoining 
them  was  known  as  Westbourne-grove.  In  1886  a 
house  was  built  on  the  west  side  of  Westbourne- 
grove. 

In  November,  1893,  a  Mr.  Thorrold  built  himself  a 
house  on  the  west  side  of  Westbourne-grove,  240 
yards  north  of  the  house  on  the  west  side,  erected  in 
1886.  The  house  fronted  towards  the  south,  and  its 
back  adjoined,  but  did  not  abut  upon,  Westbourne- 
grove. 

In  February,  1894,  Mr.  Thorrold  bought  a  strip  of 
land,  seventy  feet  deep,  along  the  west  side  of  Ormesby- 
road,  immediately  to  the  north  of  his  house,  for  the 
purpose  of  erecting  cottages  upon  it.  He  prepared 
plans  and  submitted  them  to  the  Ormesby  Local 
Board  for  their  approval  on  the  1st  of  March,  1894. 
The  cottages,  according  to  the  plans,  were  to  be  set 
back  ten  feet  from  Ormesby-road,  but  would,  never- 
theless, be  somewhat  nearer  Ormesby-road  than 
Thorrold's  house  was. 

On  the  16th  of  April,  1894,  the  hoard  decided  that 
the  proposed  cottages  must  be  in  line  with  the  house 
already  erected  by  Mr.  Thorrold,  having  regard  to 
the  Public  Health  (Buildings  in  Streets)  Aot,  1888 
(51  &  52  Vict.  c.  52),  s.  3. 

By  section  3  of  the  Public  Health  (Buildings  in 
Streets)  Act,  1888  (51  &  52  Viot.  o.  52) :  "  It  shall  not 
be  lawful  in  any  urban  district,  without  the  written 
consent  of  the  urban  authority,  to  erect  or  bring 
forward  any  house  or  building  in  any  street,  or  any 
part  of  such  house  or  building,  beyond  the  front  main 
wall  of  the  house  or  building  on  either  side  thereof  in 
the  same  street.    •    .    ." 

A  rule  nisi  calling  upon  the  Ormesby  Local  Board 
to  show  cause  why  a  writ  of  mandamus  should  not 
issue  directing  them  to  pass  the  plans  was  obtained* 

Roskill  showed  cause. — The  wall  of  Mr.  Thorrold's 
house  is  a  front  main  wall :  Ravensthorpe  Local  Board 
v.  Hinchcliffe,  24  Q.  B.  D.  168,  38  W.  R.  Dig.  116. 
The  proposed  cottages  will  be  buildings  in  a  "  street," 
erected  "  beyond  the  front  main  wall  of  the  house  or 
building  on  either  side  thereof  in  the  same  street." 

He  cited  Barlow  v.  St  Mary  Abbotts,  Kensington, 
34  W.  B.  521,  11  App.  Cas.  257  ;  Attorney -General  v. 
Edwards,  [1891]  1.  Ch.  194,  39  W.  B.  Dig.  115; 
Warren  v.  Mustard,  66  L.  T.  N.  S.  26,  40  W.  B,  Dig. 
128. 

T.  F.  Hobsoiiy  in  support  of  the  rule. — First,  the 
wall  in  question  is  a  back  wall  and  not  a  "  front  main 
wall."  Secondly,  the  cottages  which  Mr.  Thorrold 
proposes  to  build  are  ninety  feet  away  from  his  house, 
ana  there  is  therefore  no  "building  on  either  side 
thereof."  Thirdly,  a  non-continuous  row  of  buildings 
is  not  a  "  street "  :  Reg  v.  Fullford,  12  W.  B.  715. 

Roskill  replied. 

Mathew,  J. — The  only  point  for  us  to  consider  is 
that  whioh  has  been  described  as  the  seoond  point  in 
the  argument    The  first  point,  that  the  wall  of  Mr. 
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Thorrold's  house  was  not  a  "  front  main  wall,"  seems 
to  me  to  have  nothing  in  it,  A  "  front  main  wall  " 
is  the  front  main  wall  in  the  road,  and  unquestionably 
this  wall  comes  within  that  description. 

The  second  point  made  by  Mr.  Hobson  was  that 
there  was  not  under  the  oixoumstanoes  of  this  case  a 
"  building  on  either  side  in  the  same  street,"  and 
unless  that  condition  was  made  out  the  Act  of  Parlia- 
ment was  not  infringed  and  the  urban  sanitary 
authority  ought  not  to  have  interfered. 

Each  of  these  oases  must  depend  on  its  own  circum- 
stances. It  is  idle  to  refer  to  a  particular  case  in 
which  it  was  said  that  a  space  of  one  hundred  feet 
was  too  little,  or  to  a  case  in  which  two  hundred  feet 
was  said  to  be  too  much.  It  is  not  a  question  of 
measurement  merely.  The  Act  must  be  construed 
reasonably,  having  regard  to  the  public  interest,  for 
the  purpose  of  which  the  urban  sanitary  authority  is 
created ;  and  where  it  is  proposed  by  describing  the 
holding  line,  as  in  this  case,  to  take  away  from  the 
adjoining  land  proprietors  a  portion  of  their  estates, 
we  are  bound  to  look  very  carefully  at  the  circum- 
stances of  the  particular  case.  It  appears  that  Mr. 
Thorrold  some  time  ago  built  a  house,  the  main  wall 
of  which  is  in  a  certain  line  with  regard  to  the  road  - 
way  in  front  of  it.  It  is  now  proposed  to  build  four 
cottages  at  a  distance  of  seventy  to  ninety  feet,  the 
front  walls  of  which  will  project  slightly  beyond  that 
line.  It  is  intended  to  build  these  cottages  in  a 
locality  where  there  is  no  continuous  line  of  buildings 
of  any  sort,  but  where,  it  is  said,  the  land  is  laid  out 
for  building  operations,  and  where  in  the  future  a 
very  different  state  of  things  may  arise.  That  may 
be.  We  have  to  deal  with  the  case  as  it  stands — i.e., 
with  the  original  building  and  with  the  projected 
bmlding  and  nothing  more.  The  side  of  the  road 
where  the  original  building  is  and  the  proposed 
structures  are  to  be  is  the  side  of  the  road  where  at 
present  there  are  no  other  houses.  On  the  opposite 
aide — t.e.,  higher  up  Westbourne-grove— houses  have 
been  built,  and  without  reference  to  the  line  supposed 
to  be  necessary  in  this  case.  The  houses  there  have 
been  built  close  up  to  the  road,  and  the  owner  has 
been  allowed  to  utilize  the  whole  of  his  property 
without  objection.  It  cannot  be  suggested  that  any 
objection  was  taken  to  those  houses  Deing  built,  and 
we  put  the  question,  Why  is  the  objection  taken  now 
to  the  houses  on  the  opposite  side  of  the  road  P  To 
that  there  is  no  answer  except  that  the  urban  sanitary 
authority  is  entitled,  in  the  exercise  of  what  is  called 
its  discretion  (which  turns  out  to  be  in  the  exercise  of 
any  captious  view  which  may  be  taken  by  the 
majority)  to  say  how,  under  such  circumstances,  the 
land  on  the  opposite  side  of  the  road  is  to  be  used. 
I  can  only  say  that  it  appears  to  me  that  there  is  no 
eridenoe  of  the  existence,  on  the  side  of  the  original 
building  and  in  the  same  street,  of  what  is  necessary 
under  this  Act.  There  is  no  evidence  of  the  existence 
of  any  house  on  either  side  of  the  original  construc- 
tion and  in  the  same  street  with  it  Therefore  the 
urban  sanitary  authority  is  not  entitled  to  keep  the 
fine  of  the  original  house  as  the  building  line,  and 
these  plana  ought  to  be  approved. 

Eovedy,  J.— I  agree. 

Bale  mode  absolute. 

Solicitors  for  the  Ormesby  Local  Board,  William- 
i«m,  HiU,  A  Go.,  for  8.  Spry,  Middlesborough. 

Solicitors  for  Mr.   Thorrold,  Bel/rage  A   Co.,  for 
taMridge  &  BarrUey,  Middlesborough. 


({Court  of  Appeal. 

From  Q.  B.  Div.       *) 
(Lord  Esher,  M.R.,  and  [  Nov.  21. 

Lopes  and  Bigby ,  L.  JJ. )  V 

Guilford  v.  Lambeth,  (a.) 

County  court — Jurisdiction — Power  to  remit  action  from 
High  Court — Counter-claim  for  unliquidated  damages 
—Practice— County  Courts  Act,  1888  (51  <fe  52  Vict, 
c.  43),  s.  65. 

Under  section  65  of  the  County  Courts  Act,  1888,  there 
is  power  to  remit  to  the  county  court  an  action  of  contract 
for  less  than  £100,  although  the  defendant  has  set  up  a 
counter-claim  for  unliquidated  damages. 

Decision  of  the  Divisional  Court  (ante,  p.  45) 
affirmed. 

Appeal  from  an  order  of  a  divisional  court 
(Hawkins  and  Lawrance,  JJ.)  refusing  to  set  aside 
an  order  remitting  the  action  to  the  county  court, 
reported  ante,  p.  45. 

The  action  was  brought  in  the  High  Court  to 
recover  the  sum  of  £32,  the  price  of  a  horse  sold  by 
the  plaintiff  to  the  defendant. 

On  the  29th  of  June,  1894,  the  plaintiff,  having 
unsuccessfully  tried  to  sign  judgment  under  order  14, 
obtained  an  order  from  a  master  remitting  the  action 
to  the  county  court  of  Northampton. 

On  the  2nd  of  July  the  defendant  gave  notice  of 
appeal  from  that  order. 

On  the  3rd  of  July  the  defendant  delivered  a 
defenoe  and  counter-claim,  in  which  he  oounter- 
claimed  for  £35  damages  for  an  alleged  breach  of 
warranty  that  the  horse  was  quiet. 

On  the  4th  of  July  the  appeal  came  on  for  hearing 
before  Mathew,  J.,  who  affirmed  the  order  of  the 
master.  The  fact  of  the  counter-claim  having  been 
delivered  was  not  called  to  the  attention  of  the  learned 
judge.  The  defendant  appealed  to  the  Divisional 
Court,  and  contended  that,  there  being  a  counter- 
claim for  unliquidated  damages,  there  was  no  juris- 
diction to  remit  the  aotion  to  the  county  oourt.  The 
Divisional  Court  affirmed  the  order  of  the  judge. 
The  defendant  appealed. 

W.  E.  Hume  Williams,  for  the  defendant.— There 
is  no  jurisdiction  to  remove  this  aotion  out  of  the 
High  Court.  An  aotion  for  unliquidated  damages 
cannot  be  remitted  to  the  county  oourt:  Basset  v. 
Tong,  42  W.  B.  668,  [1894]  2  Q.  B.  332,  following 
the  earlier  case  of  Knight  v.  Abbott,  31  W.  B.  505,  10 
Q.  B.  D.  11.  On  the  same  principle  neither  can  a 
counter-claim  for  unliquidated  damages  be  so 
remitted.  It  was  expressly  held  in  Mackay  v. 
Banister,  34  W.  B.  121,  16  a  B.  D.  174,  under 
section  26  of  the  County  Courts  Act,  1856,  that 
where  in  an  action  for  less  than  £50  a  counter- 
claim was  set  up  for  unliquidated  damages,  there  was 
no  power  to  remit  the  aotion  to  the  county  court. 
It  is  true  that  when  the  County  Courts  Act,  1856, 
was  passed,  counter-claims  were  unknown.  But  the 
Legislature  have,  in  section  65  of  the  County  Courts 
Act,  1888,  re-enacted  section  26  of  the  County  Courts 
Act,  1856,  and  section  7  of  the  County  Courts  Act, 
1867,  and  they  have  not  added  any  reference  to 
counter-claims  or  any  words  showing  an  intention  to 
extend  the  jurisdiction  to  cases  in  which  counter- 
claims are  set  up.  It  is  not  necessary  to  contend 
that  no  counter-claim  of  any  kind  can  be  remitted  to 
the  county  court,  but  a  counter-claim  for  unliquidated 

(a.)  Beported  by  F.  G.  Buokbb,  Esq.,  Barrister-at- 
Law, 
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damages  cannot  be  so  remitted.  If  this  action  can 
be  remitted,  so  also  could  an  action  in  which  the 
defendant  counter-claimed  for  £1,000,  and  it  is 
impossible  to  suppose  that  the  Legislature  intended 
such  a  oounter-claim  to  be  tried  in  a  county  court. 
If  such  a  counter-claim  were  set  up  in  an  action, 
which  had  been  originally  brought  in  the  county 
court,  the  whole  proceedings,  or  at  any  rate 
the  counter-claim,  might  be  removed  into  the  High 
Court  on  an  application  under  either  section  90  of  the 
Judicature  Act,  1873,  or  section  18  of  the  Judicature 
Act,  1884. 

Morton  Smith,  for  the  plaintiff. 

Lord  Eshbb,  M.R. — I  am  of  opinion  that  this  ap- 
peal must  be  dismissed.  We  must  act  on  the  simple 
words  of  section  65  of  the  County  Courts  Act,  1888, 
and  we  must  give  those  words  their  ordinary  gram- 
matical construction.  They  are  as  follows : — "  Where 
in  any  action  of  oontraot  brought  in  the  High  Court 
the  claim  indorsed  on  the  writ  does  not  exceed  one 
hundred  pounds,  ...  it  shall  be  lawful  for 
either  party  to  the  action  at  any  time,  if  the  whole  or 
part  of  the  demand  of  the  plaintiff  be  contested,  to 
apply  to  a  judge  of  the  High  Court  at  chambers  to 
order  such  action  to  be  tried  in  any  court  in  which 
the  action  might  have  been  commenced,  or  in  any 
court  convenient  thereto ;  and  on  the  hearing  of  the 
application  the  judge  shall,  unless  there  is  good  cause 
to  the  contrary,  order  such  action  to  be  tried  ac- 
cordingly ;  and  thereupon  .  .  .  the  action  and  all 
proceedings  therein  shall  be  tried  and  taken  in  such 
court  as  if  the  action  had  been  originally  commenced 
therein.0  This  case  comes  within  those  plain  words ; 
it  is  an  action  of  contract,  and  the  claim  indorsed  on 
the  writ  is  for  less  than  £100.  It  is  therefore  a  case 
in  which  the  master  had  jurisdiction  to  send  the 
action  to  be  tried  in  the  county  court.  It  is,  however, 
now  said  that  that  right  of  having  an  action  remitted 
to  the  county  court — a  right  given  by  the  Legislature 
for  the  benefit  of  suitors— is  taken  away  by  reason  of 
the  defendant  having  put  in,  as  one  of  his  defences, 
a  oounter-claim.  According  to  this  argument  the 
delivery  of  any  counter-claim,  even  one  for  liquidated 
damages,  would  take  away  the  jurisdiction  to 
remit.  There  are,  however,  no  words  in  the  section 
which  put  any  such  limitation  on  the  juris- 
diction, and  we  cannot  introduce  such  words.  A 
reason  why  we  should  do  so  is  suggested  by  reference 
to  the  history  of  the  legislation  relating  to  this  pro- 
cedure. No  doubt  the  history  of  past  legislation  may 
sometimes  be  looked  to ;  but  I  cannot  help  thinking 
that  such  an  argument  is  often  used  as  a  last  resource, 
and  at  any  rate  it  cannot  properly  be  used  if  the 
language  of  the  Act  to  be  construed  is  plain.  I  think 
that  when  an  action  is  within  the  terms  of  section  65, 
the  court  has  jurisdiction  to  send  the  case  to  be  tried 
in  the  county  court,  and  that  jurisdiction  cannot  be 
affected  by  anything  which  may  afterwards  happen 
in  the  course  of  the  action.  Whatever  counter-claim 
may  be  set  up  is  pleaded  in  the  action  and  must  go 
with  the  action  to  the  county  court.  It  is  urged  that 
the  defendant  might  set  up  a  oounter-claim  for 
£1,000.  I  do  not  flinch  from  that  consideration.  I 
think  that  even  in  such  a  case  the  jurisdiction  to 
remit  would  still  exis%  though  when  the  court 
came  ^  to  consider  how  it  should  exercise  its 
jurisdiction  it  would  not  allow  such  a  oounter-claim 
to  be  tried  in  the  county  court.  In  this  case,  how- 
ever, the  counter-claim  is  nothing  but  a  defence  to  the 
action,  or,  if  it  is  a  real  counter-claim,  it  is  one  which 
it  will  be  very  easy  to  try.  I  am  of  opinion  that 
there  is  no  reason  why  this  action  should  not  be  sent 
to  the  county  court. 

As  to  the  authorities,  it  is  said  that  Field,  J.,  in 


Knight  v.  Abbott,  spoke  of  the  corresponding  section 
in  the  County  Courts  Act  of  1856  as  being  a  restric- 
tive enactment.  I  cannot  see  that.  I  think  that  this 
section  was  intended  to  be  beneficial,  and  ought  to 
be  construed  largely.  Then  there  is  the  case  of 
Mackay  v.  Banister,  If  the  judgment  in  that  one 
were  applicable  to  this  case  and  were  binding  on  ui, 
then,  no  doubt,  we  should  have  to  determine  this  cue 
in  a  way  contrary  to  what  I  have  said.  But  it  ii  not 
binding  on  us,  and  we  have  no  oooasion  to  overrule 
it,  for  it  is  a  decision  on  an  Act  of  Parliament  which 
is  now  repealed.  It  is  sufficient  to  say  that  it  has  no 
application  to  the  present  case. 

Lopes,  L.J. — An  action  has  been  brought  in  the 

S;h  Court  for  £32,  the  prioe  of  a  horse.  The 
endant  has  set  up  a  oounter-claim  for  £35  for  an 
alleged  breach  of  warranty.  It  is  to  be  observed  that 
both  claim  and  counter-claim  are  within  the  jurisdic- 
tion of  the  county  court.  Therefore,  if  the  action 
had  been  brought  m  the  county  court,  it  might  have 
been  tried  throughout,  both  claim  and  counter-claim, 
in  that  court.  An  order  has  been  made  and  affirmed 
remitting  the  action  to  the  county  court.  It  is  now 
said  that  by  reason  of  the  counter-claim  there  was  no 
power  under  section  65  of  the  County  Courts  Act, 
1888,  so  to  remit  the  action.  There  appear  to  me  to 
be  two  answers  to  that  contention.  In  the  fint 
place,  when  the  case  was  before  the  master,  no 
oounter-claim  had  been  delivered,  and  it  was  not 
suggested  before  the  judge  that  the  counter-claim 
was  any  objection  to  the  order.  It  cannot  be  said  that 
the  master  had  no  jurisdiction  to  remit  the  action, 
or  that  the  judge  was  wrong  in  affirming  the  order. 
In  the  second  place,  section  65  clearly  includes  a  case 
such  as  the  present.  The  action  is  within  the  terms 
of  the  earlier  part  of  the  section,  being  an  action  of 
oontraot  in  which  the  claim  indorsed  on  the  writ  does 
not  ezoeed  £100.  And  the  section,  after  saying  that 
any  such  action  may  be  ordered  to  be  remitted  to  the 
county  court,  proceeds  to  show  what  shall  be  the 
effect  of  such  order  : — "  The  action  and  all  proceed- 
ings therein  shall  be  tried  and  taken  in  such  court  ai 
if  the  action  had  been  originally  oommenced  therein.*1 
There  is  nothing  here  to  exclude  countOT-olaims,  hat 
on  the  contrary  the  words  "  all  proceedings  "  include 
counter-claims. 

The  case  of  Mackay  v.  Banister  is  said  to  be  con- 
trary to  this  view.  That  case,  however,  was  a  decision, 
not  on  this  statute,  but  on  a  statute  passed  at  a  tins] 
when  counter-claims  were  not  known.  That  i ' 
is  now  repealed,  and  that  decision  has  no  appl 
to  the  present  case.  Neither  do  I  think  that 
v.  Tong  applies  to  this  case.  There  the  plaintiff's  claim 
was  for  unliquidated  damages ;  here  the  claim  in* 
dorsed  on  the  writ  is  for  a  liquidated  sum. 

I  think  that  the  appeal  must  be  dismissed. 

Eioby,  L.  J. — I  am  of  the  same  opinion.  I  thin 
that  neither  Knight  v.  Abbvtt,  nor  Mackay  v.  BawM 
nor  Basset  v.  Tong  give  us  any  assistance  in  tJ 
determination  of  this  case. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Pitman  <fe  Sons,  for  ( 
W.  Lane,  Kettering. 

Solicitor  for  the  defendant,  H.  B.  Newson. 
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Rhodes  v.  Mottles. 


Coubt  of  Appeal. 


From  Chan.  Div.  \ 

(Lord  Herschell,  L.C.,  and  land-ley  J      Nov.  7, 8, 12. 
and  A.  L.  Smith,  L.  JJ.)  ) 

Bhodes  v.  Mottles,  (a.) 
Solicitor— Partnership — Fraud    of  partner — Liability 
of  firm — Mortgage  transaction — Ordinary  course  of 
business— Partnership  Act,  1890  (53  &  54  Vict.  c. 
39), «.  11. 

The  plaintiff,  being  a  client  of  a  firm  of  soli- 
ctors, entered  into  negotiations  for  obtaining  a  loan 
upon  the  security  of  certain  real  estate  to  which  he  was 
entitled.  The  transaction  was  carried  out  by  R.,  a 
member  of  the  firm,  the  money  being  advanced  by  the 
defendants  M.,  who  were  also  clients  of  the  firm.  R. 
represented  to  the  plaintiff  that  the  mortgagees  required 
some  further  security,  and  suggested  that  there  should  be 
included  in  the  mortgage  certain  bonds  payable  to  bearer, 
upon  the  security  of  which  the  plaintiff  had,  on  two 
previous  occasions,  borrowed  money,  the  transaction  in 
each  ease  having  been  carried  out  by  It.  on  behalf  of  the 
firm.  The  plaintiff  accordingly  handed  these  bonds  to 
JL,  Who  subsequently  misappropriated  them  and  ab- 
sconded. The  defendants  M.  never  required  any  addi- 
tional security,  and  neither  they  nor  the  defendants  the 
partners  of  B.,  had  any  knowledge  of  the  circumstances 
under  which  he  obtained  possession  of  the  bonds.  The 
'  tiff  sought  to  make  all  the  defendants  liable  for  the 

i  of  the  bonds. 

Held,  that  the  defendants  M.  were  not  liable,  inasmuch 
as  they  had  never  authorized  R.  to  include  the  bonds  in 
the  mortgage  security,  and  had  never  ratified  what  R. 
had  done;  hut 

Held,  that  the  plaintiff's  transaction  with  R.  was  a 
transaction  with  the  firm,  which  rendered  not  only  R., 
but  the  firm  liable ;  and  that,  therefore,  the  defendant 
partners  of  R.  were  liable  to  make  good  the  loss  to  the 
plaintiff. 

Heather  v.  Twisden,  33  W.  R.  435,  28  Ch.  D.  340, 
distinguished. 

Appeal  of  the  plaintiff  from  the  decision  of  Keke- 
wich,  J.,  who  (ttsmissed  the  action  against  all  the 

n*faif\t\*LT\  fay  | 

Warmington,  Q.C.,  and  Dibdin,  for  the  appellant. 

Marten,  Q.C.,  and  Booms,  for  the  respondents  Mrs 
Monies  and  her  son. 

Renshaw,  Q.C.,  and  8.  Dickinson,  for  the  respond- 
ent* Messrs.  Hughes  &  Masterman  referred  to 
Cteatherv.  Twisden,  33  W.  B.  435,  28  Ch.  D.  340,  and 
Hardman  v.  Johnson,  3  Mer.  347. 

Dibdin  replied. 

Lord  Herschell,  L.C.— This  is  one  of  those  pain- 
ful canes  in  which,  whatever  judgment  is  pronounced, 
the  loss  must  fall  upon  some  innocent  person  who  has 
last  by  act  or  default  contributed  to  it. 
!  The  litigation  in  this  case  has  arisen  out  of  the  frauds 
Of  one  Bew,  who  practised  hisprofession  as  a  solicitor 
lift  partnership  with  Messrs.  Hughes  &  Masterman  in 
tke  City  of  London.  There  is  no  doubt  that  280  De 
jBeer  shares  were  placed  in  his  hands  by  Mr.  Rhodes, 
""  riaintiff,  in  August,  1891.  These  shares  he  has 
lolently  misappropriated,  and  the  first  question 
jfc  whether  his  partners,  Messrs.  Hughes  &  Master- 
fean,  are  liable  to  make  good  the  loss  to  the  plaintiff. 

Before  stating  the  circumstances  under  which  the 
shares  were  received  by  Bew  it  is  necessary  to  revert 
to  some  prior  transactions  between  the  plaintiff  and 
feew,  acting  on  behalf  of  the  firm.  It  is  clear 
feat  Mr.  Bhodes  was  a  client  of  the  firm,  and  that  the 

(a.)  Reported  by  Arnold  Gloveb,  Esq.,  Barrister- 
at-Law. 
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firm  had  acted  for  him  in  previous  matters.  In  the 
month  of  September,  1889,  Mr.  Bhodes  was  desirous 
of  raising  a  loan  of  £4,000,  and  he  communicated 
with  Bew  on  the  subject.  Ultimately  it  was 
arranged  by  Bew  that  an  advance  should  be  made 
by  a  firm  of  stockbrokers  named  Haes  &  Sons, 
and  280  De  Beer,  shares  were  transmitted  by  or  on 
behalf  of  Mr.  Bhodes  to  Bew,  and  by  him  placed  in 
the  hands  of  Messrs.  Haes  &  Sons,  who  made  the 
advance.  That  loan  was  paid  off  in  the  month  of 
November,.  1890,  and  on  the  29th  of  October  in  that 
year  Bew  wrote  to  the  plaintiff  a  letter,  in  which 
he  said:  "I  send  you  statement  of  account  which 
shows  the  balance  of  £292  9s.  4d.  in  favour  of  my 
firm.  The  matter,  you  will  see,  commenced  about  a 
year  ago,  and  I  have  brought  everything  up  to  date." 
That  account  was  an  account  showing  payments  made 
by  the  firm  on  behalf  of  the  plaintiff,  and  cash 
received  by  the  firm  on  behalf  of  the  plaintiff.  The 
balance  brought  down  was  the  sum  mentioned  in  the 
letter.  One  item  of  that  account  was  in  these  terms : 
"  Oar  account  as  to  negotiating  and  procuring  loan, 
including  making  payments  of  interest  from  the  5th 
of  November,  1889,  to  date,  £32  10s."  On  the 
10th  of  November,  1890,  that  account  was  settled 
by  payment  to  the  firm,  no  doubt  through  the 
hands  of  Bew,  and  the  receipt  was  given,  signed 
by  Bew,  "  Hughes,  Masterman,  &  Bew."  That 
is  an  account  with  the  firm  which  passed  through 
the  books  of  the  firm,  and  in  every  respect  bore  the 
character  of  a  transaction  of  the  firm,  and  the  firm 
received  payment  for  the  work  done  in  negotiating 
that  loan.  On  the  29th  of  November  Bew  re- 
ceived back  from  Messrs.  Haes  the  shares  given  as 
security,  the  loan  having  been  repaid,  and  gave  to 
Messrs.  Haes  a  receipt  for  the  280  De  Beers  to 
bearer,  and  the  forty-five  transfers  signed,  "  Hughes, 
Masterman,  &  Bew,  solicitors  for  Mr.  Wm.  Bhodes," 
and  the  shares  were  then  reoeived  by  Bew,  and 
he  wrote  on  the  22nd  of  Deoember,  1890,  to  the 
plaintiff  a  letter,  in  which  he  said :  "  The  De  Beer 
shares  which  were  with  Messrs.  Haes  are  now  in  our 
strong  room  and  at  your  disposal.  They  might  be 
utilized  in  case  you  wanted  a  temporary  loan  at  short 
notice."  In  the  month  of  January  following,  Mr. 
Bhodes,  wanting  a  loan  of  £1,000,  the  loan  was 
raised  again  on  the  deposit  of  these  shares  with  Messrs. 
Haes,  and  the  shares  remained  for  some  time  in  their 
possession. 

At  this  time  Mr.  Bhodes  was  desirous  of  obtaining 
a  loan  of  a  more  permanent  character,  the  transactions 
with  Messrs.  Haes  being  of  the  nature,  I  believe,  of  a 
loan  from  fortnight  to  fortnight.  Accordingly  he 
was  in  correspondence  with  Bew  with  reference  to 
a  property  of  his  called  the  More  Fields  property, 
and  Bew  intimated  that  he  had  a  client  with  whom 
he  thought  that  mortgage  might  be  negotiated. 
Those  negotiations  proceeded  and  the  defendants  the 
Monies'  agreed  to  advance  £6,000  upon  a  mortgage 
of  the  More  Melds  estate,  a  transaction  whioh  was 
completed  in  August,  1891.  Bew  had  written  to 
Mr.  Bhodes  stating  that,  owing  to  a  charge  of  an 
annuity  upon  the  property,  there  was  some  difficulty 
as  to  the  sufficiency  of  the  security,  but  that  he 
thought  that  his  clients  would  be  content  to  take  it 
if  they  got,  as  collateral  security,  the  De  Beer 
shares,  or  some  of  them.  Mr.  Bhodes  said  that  he 
was  quite  willing  that  the  De  Beer  shares  should 
be  given  to  the  mortgagees  as  collateral  security. 
He  came  to  London  on  the  28th  of  August,  1891, 
to  complete  the  transaction.  He  found  that  the  De 
Beer  shares  were  still  in  the  hands  of  Messrs.  Haes, 
although  the  £1,000  had  been  repaid,  and  he  obtained 
from  Bew  a  letter  to  Messrs.  Haes  in  these  terms : 
"  The  bearer  of  this  letter  is  Mr.  William  Bhodes,  who 
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will  be  glad  to  have  the  De  Beer  shares,  so  that  he 
may  collect  the  dividend.  Will  you  kindly  give  them 
to  him  and  oblige,"  and  endorsed  on  that  is  a  receipt 
by  Mr.  Rhodes  for  the  De  Beer  shares.  Having 
received  the  De  Beer  shares  from  Messrs.  Haes,  Mr. 
Rhodes  handed  them  to  Rew,  and  on  that  same 
day,  I  think,  the  mortgage  was  executed  to  the 
Moules.  The  statement  made  by  Mr.  Rhodes  as  to 
the  circumstances  under  which  he  left  the  shares 
with  Rew  is  as  follows:  "Mr.  Rew  said  that  his 
clients  were  prepared  to  accept  the  shares  as  collateral 
security,  that  they  were  to  be  deposited  with  the 
firm,  and  that  they  would  have  charge  of  them,  pro- 
viding interest  was  not  forthcoming  from  the  More 
Fields  property."  Some  criticisms  were  presented  to 
the  court  on  the  evidence  of  Mr.  Rhodes,  and  the 
learned  judge  in  the  court  below  has  adverted  to  some 
inconsistencies  in  his  evidence.  I  have  read  his 
evidence,  and  there  seem  to  me  to  be  no  incon- 
sistencies in  it  which  are  at  all  material.  I  think  it 
cannot  be  doubted  that  Rew  did  represent  to  Mr. 
Rhodes  that  the  lenders  required  some  security 
beyond  the  mortgage  of  the  freehold,  that  the  security 
was  to  be  collateral  and  to  consist  of  these  De  Beer 
shares,  or  that  Rew  induced  Mr.  Rhodes  to  leave 
the  De  Beer  shares  with  him  on  the  representation 
that  he  would  arrange  with  the  lenders  that  he  should 
hold  the  shares  for  them  as  collateral  security  for  their 
loan.  Whatever  verbal  differences  there  may  be,  I 
think  there  can  be  no  doubt  that  this  is  the  substance 
of  the  transaction,  in  view  not  merely  of  Mr.  Rhodes' 
statements,  but  of  the  letters  to  which  I  have  referred, 
written  previously  by  Rew  to  Mr.  Rhodes.  There 
is  only  one  other  fact  I  should  mention — viz.,  that 
the  coupons  attached  to  the  shares  were  collected,  in 
some  cases  at  all  events,  by  the  firm  by  means  of  their 
clerks  from  the  De  Beer  Co.,  and  that  on  the  11th  of 
October,  1892,  a  letter  was  written  to  the  plaintiff 
signed  in  the  name  of  the  firm  in  these  terms :  "  We 
have  paid  to  the  credit  of  your  account  at  Lloyd's 
Bank  (limited),  Fleet-street,  £245  12s.  6d.,  De  Beer 
coupons,  £170  12s.  6d."  and  that  was  signed  by  one  of 
the  clerks  of  the  firm  whose  business  it  was  to  attend 
to  the  securities. 

The  question  is  whether,  under  these  circumstances, 
the  firm  are  liable  in  respect  of  these  shares,  which 
have  been  misappropriated  in  the  manner  I  have 
mentioned.  It  is  said  that  they  are  not,  inasmuch  as 
it  was  beyond  the  scope  of  Rew's  authority  as  a 
solicitor  to  take  the  shares  for  any  such  purpose,  or 
under  such  circumstances,  and  that,  inasmuch  as  his 
partners  were  admittedly  ignorant  of  his  having  so 
taken  them,  they  cannot  be  bound  by  the  transaction 
or  incur  any  liability  in  respect  of  it.  It  is  clear  that 
on  previous  occasions  the  firm  had  acted  for  Mr. 
Rhodes  in  negotiating  loans,  and  in  receiving  from 
him  these  very  securities  and  transmitting  them  to 
the  lenders,  and,  in  the  first  instance  certainly,  re- 
ceiving them  back  from  the  lenders.  That  that  was 
a  firm  transa3tion  I  think  it  is  impossible  to  dispute, 
because,  as  I  have  shown,  it  passed  through  the 
books  of  the  firm :  the  firm  credited  themselves  with 
the  charges  in  respect  of  it,  and  an  account  was  sent 
iu  in  the  name  of  the  firm,  and  that  account  was  dis- 
charged by  Mr.  Rhodes.  Therefore,  it  is  impossible 
to  dispute  that  Mr.  Rhodes  had  on  the  previous  occa- 
sion actually  carried  through  such  a  transaction  with 
the  firm.  As  a  part  of  the  transaction  they  not  only 
negotiated  the  loan,  but  received  from  him  these  very 
securities  to  be  handed  to  the  lenders.  Even  apart 
from  that,  I  am  not  prepared  to  say  that  it  would  be 
outside  the  scope  of  solicitors'  business,  when  they 
are  negotiating  a  loan  for  one  of  their  clients,  to  re- 
ceive from  him  securities,  whatever  their  nature,  for 
the  purpose  of  transmission  to  any  of  their  clients 


who  are  making  the  loan.  But  it  is  not  necessary  to 
decide  that  as  a  matter  of  law.  All  I  say  is,  I  am 
not  satisfied.  But  in  the  present  case,  having  regard 
to  the  prior  dealings  of  this  gentleman  with  the  firm, 
I  think  it  is  impossible  for  them  to  say  that  Mr. 
Rhodes  was  not  perfectly  justified  in  assuming  that 
the  partner  with  whom  on  this  occasion  he  dealt  had 
authority  to  receive  from  him  the  shares  which  he 
handed  over  for  the  purpose  of  carrying  out  the 
mortgage  negotiation  which  they  were  negotiating 
for  him.  If  these  shares  had  been  handed  over  to  the 
lenders,  the  transaction  would  be  on  all  fours  with 
the  one  which  had  been  previously  carried  through 
by  him  on  behalf  of  the  firm.  In  the  present  case  it 
is  true  that  the  shares  were  not  handed  over  to  the 
lender;  but  Rew  represented  to  the  plaintiff  that 
this  was  by  arrangement  between  him  and  the  lender, 
who  was  another  of  his  clients,  and  who  had  arranged 
that  he,  or  rather  the  firm,  should  hold  the  securities 
on  behalf  of  the  lender,  instead  of  handing  them  over 
to  him.  It  seems  to  me  that  that  can  make  no  pos- 
sible difference  in  the  result.  That  was  merely  a 
matter  between  Rew,  or  the  firm,  and  their  other 
clients,  for  whom  they  had  negotiated  the  loan.  If  in 
fact  that  authority  had  been  received,  a  question 
which  I  shall  have  to  deal  with  presently,  it  seems  to 
me  it  would  be  quite  immaterial  whether  the  trans- 
action was  carried  out  in  that  way  or  by  Mr.  Rew 
receiving  them  afterwards  to  hand  them  over  to  his 
clients,  the  lenders. 

For  these  reasons,  apart  from  authority,  I  find  it 
difficult  to  discover  any  ground  upon  which  it  could 
be  stated  that  Mr.  Rhodes  was  not  justified  in 
treating,  and  entitled  to  treat,  the  transaction  as  a 
transaction  with  the  firm,  which  rendered  not  him 
only,  but  the  firm  responsible,  if  the  shares  received 
under  the  oiroumstanoes  I  have  detailed  were  mis- 
appropriated and  not  forthcoming.  This,  of  course, 
is  subject  to  the  question  whether  the  firm  had 
discharged  themselves  by  showing  that  they  were 
held  for  the  Moules  under  such  circumstances  that 
the  Moules  are  liable  to  the  plaintiff ;  in  which  case*  of 
course,  the  other  defendants  would  be  discharged  from 
liability,  because  they  would  in  fact  have  handed  them 
over  to  the  lenders  and  be  freed  from  responsibility  to 
Mr.  Rhodes,  the  Moules  being  the  persons  respon- 
sible; but  that  is  a  subsequent  part  of  the  case 
which  I  will  deal  with  presently. 

The  defendants  relied  mainly  upon  the  oase  of 
Cleather  v.  Twisden,  decided  in  this  court  in  the  year 
1884.  It  was  said  that  this  case  established  that  it 
was  not  part  of  the  business  of  a  solicitor  to  take  over, 
for  custody,  bonds  payable  to  bearer,  and  conse- 
quently, when  one  partner  had  done  so  without  his 
other  partners  being  aware  of  it,  they  were  under  no 
liability  if  he  misappropriated  them.  I  do  not  think 
that  case  covers  the  present  case.  In  the  view  which 
I  take,  these  bonds  were  not  handed  to  Rew 
merely  for  safe  custody ;  they  were  handed  to  him  in 
connection  with  a  mortgage  transaction  which  he  was 
carrying  out,  in  order  that  they  should  pass  to  him 
and  from  him  to  the  lenders,  for  whom  he  was  suiting, 
as  collateral  security.  But  it  is  to  be  observed  that  m 
the  case  of  Cleather  v.  Tvriaden  Bo  wen,  L.J.,  said: 
"  The  claim  is  against  the  firm  to  which  Parker  he- 
longed  in  respect  of  the  custody  of  certain  bonds  by 
Parker.  This  is  conceded  to  be  beyond  the  ordinary 
scope  of  the  business  of  solicitors,  though,  of  course* 
it  may  be  brought  within  it  by  special  ciroumstanoes.** 
There  was,  therefore,  no  evidence,  it  being  conceded 
by  those  who  were  arguing  the  oase  that  such  a 
transaction  was  beyond  the  ordinary  scope  of  the 
business  of  solicitors.  It  cannot  be  said,  therefore, 
that  in  that  case  it  was  held  as  a  matter  of  law  to  be 
so,  because  obviously  when  that  had  been  gmrmfHfofl 
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as  a  matter  of  fact  any  finding  as  a  matter  of  law 
would  have  been  superfluous.     So  I  do  not  think  that 
case  can  be  taken  as  a  decision,  in  point  of  law,  that 
snob  a  transaction  would  be  beyond  the  scope  of  the 
solicitor's  authority.     As  the  Lord  Justice  said,  it 
must  depend  upon  the  special  circumstances,    and 
certainly  if  it  were  to  appear  that  it  had  been  part  of 
the  practice  of  solicitors  in  the  City  to  take  securities 
of  this  description  for  safe  custody,  or  if,  indeed,  in 
the  case  of  a  particular  firm  it  appeared  that  such 
had  been  the  practise,  the  case  would  have  been  one 
that  would  have  required  the  consideration  of   the 
court  to  determine  whether,  in  the  case  of  that  firm 
stall  events,  if  not  generally,  it  was  not  a  matter 
within  the  scope  of  the  authority  of   one  of    the 
partners.      I  should  say  substantially  that  decision 
appears  to  me  to  have  amounted  to  this,  that  Parker 
had  really  taken  charge  of  these  bonds  for  a  client 
as  a  personal  matter  as  between  him  and  that  client, 
as  a  solicitor,  of  course,  but  still  not  as  a  member  of 
the  firm,  but  as  an  individual.  That  seems  to  have  been 
the  conclusion  at  which  the  court  arrived,  and  there 
were  undoubtedly  circumstances  which  point  to  that 
conclusion,   to  which  it  is    not   necessary  to  refer 
farther.    Bowen,  L.J.,  says  this:  "That  the  bonds 
were  in  the  custody  of  Parker  is  common  ground. 
The  real  question  is  whether,  in  letters  for  which  the 
firm  are  responsible,  language  has  been  used  which 
would  justify  the  plaintiffs  in  assuming  that  Parker's 
custody  was  the  custody  of  the  firm."     I  have  diffi- 
culty in  seeing  how  it  can  be  doubted  that  letters  for 
which  the  firm  were  responsible,  letters  relating  to 
the  previous  transactions  to  which  I  have  alluded, 
which  passed  through  the  letter-book  of   the  firm, 
and  in  respect  of  which  charges  were  made  by  the 
firm  and  paid  by  the  plaintiff— I  have  difficulty  in 
seeing  how  it  can  be  doubted    that    these   letters 
justified  the  plaintiff  in  assuming  that  when  Bew 
received  those  bonds  he  reoeived  them,  not  as   an 
individual,  but  received  them  on  behalf  of  the  firm, 
and  that  his  receipt  of  them  was  the  receipt  of  the 
firm.    In  Fry,  L.J.'s  judgment  he  says  this:  "He 
[that  is,  Parker]  was  advising  the  trustees  in  the 
realization  of  the  property,  and  I  do  not  doubt  that 
as  to  any  parts,  such  as  the  mortgages  which  were 
reoeived  by  Parker  for  distribution,  the  firm  would 
be  responsible;    but  as  to  the   bonds,    they  were 
not  received  for  the  purpose  of   distribution,    but 
for  safe  custody  long  before  the   distribution  be- 
gan."     Therefore,    I   do   not   see   any   reason   to 
think  that,  if  circumstances  such  as  these  had  been 
brought  before  the  court  which  decided  that  case, 
and  they  had  been  aware  of  the  previous  transactions 
which  we  are  aware  of  here,  and  had  seen  that  these 
shares  were  received  in  connection  with  the  mortgage 
transaction  in  the  way  I  have  described,  I  see  no 
reason  to  think  that  they  would  have  come  to  any 
other  conclusion  than  that  at  which  we  have  arrived. 
But  then  it  is  said  on  behalf  of  the  firm  that  the 
defendants  Monies  are  responsible  for  these  shares, 
and  that  the  receipt  of  them  by  Bew  was  a  receipt 
on  their  behalf ;  that  he  held  them  on  their  behalf, 
and  that,  whatever  the  liability  of  the  firm  to  the 
Houles,  the  Monies  could  not  call  upon  the  plaintiff 
to  repay  the  sum  lent  without  giving  up  to  him — not 
only  reconveying  to  him,  but  giving  up  to  him — 
these  De  Beer  shares.    In  order  to  establish  this  case 
I  think  they  must  make  out  two  things — first,  that 
Bew  did  in  fact  receive  and  hold  these  De  Beer 
shares  for  the  Monies,  and,  next,  that  he  did  so  with 
the  authority  of  the  Monies.    Now  I  have  not  been 
satisfied  that  he  did  in  fact  receive  them,  or  ever 
intended  to  receive  them,  and  hold  them  for  the 
,  Monies.    No  doubt  he  led  Mr.  Bhodes  to  believe  that 
he  did ;  but  that  is  quite  a  different  question.    The 


case  is  a  very  peculiar  one.  Bew,  when  he  drew 
up  the  mortgage  from  Mr.  Bhodes  to  the  Moules, 
made  himself  a  mortgagee,  not  only  without  any 
authority  to  do  so,  but  without  any  legitimate  reason 
for  doing  so.  He  was,  of  course,  not  a  mortgagee. 
He  had  told  Mr.  Bhodes  that  the  mortgagees  would 
require  some  collateral  security,  that  he  thought  they 
would  take  the  De  Beer  shares.  He  had  no  com- 
munication on  the  subject  with  the  Moules  at  all. 
They  never  required  further  security.  They  never 
told  him  they  were  not  satisfied  with  the  security  of 
the  freehold,  and  he  never  communicated  with  them 
on  the  subject.  He  told  Mr.  Bhodes  it  was  by 
arrangement  with  them  that  the  shares  were  to  be 
left  in  the  custody  of  the  firm.  No  such  arrange- 
ment had  been  made,  and  again  there  was  no  com- 
munication, as  I  have  said,  on  the  subject.  We 
know  that  Bew  had  commenced  those  Stock  Ex- 
change transactions  which  ultimately  led  to  his 
ruin  at  a  date  prior  to  this — viz.,  in  January  of  this 
year — and  he  ultimately  did  dispose  of  those  shares 
as  his  own.  Under  these  circumstances  I  cannot  say. 
in  the  absence  of  any  evidence  that  he  ever  identified 
the  shares  as  theirs,  put  them  in  an  envelope,  wrote 
their  name  on  them,  or  did  anything  to  earmark  them 
as  the  Moules' ;  and,  in  my  view  of  the  falsehoods  and 
irregularities  to  which  I  have  referred,  I  cannot  be 
satisfied  that  at  the  time  he  reoeived  these  shares  he 
ever  meant  to  hold  them  really  for  the  Moules.  But, 
even  if  he  did,  is  there  evidence  that  he  had 
authority  to  receive  and  hold  these  shares  on 
behalf  of  the  Moules  so  as  to  make  them  liable  P 
It  is  not  suggested  that  he  reoeived  any  express 
authority,  that  they  ever  heard  anything  of  the  trans- 
action ;  but  it  is  said  that  he  had  a  general  authority, 
that  the  whole  of  the  business  in  connection  with  the 
estate  in  which  they  were  interested  was  left  so 
entirely  to  Bew  that  he  was  intended  by  them  to 
be  absolutely  master  of  the  situation,  taking  what  he 
pleased  and  doing  what  he  pleased.  Now  I  have 
read  the  correspondence,  and  it  conveys  to  my  mind 
precisely  the  opposite  impression.  I  do  not  find  Mrs. 
Moules  leaving  everything  to  him  in  that  blind  way 
at  all.  She  requires  to  know  about  everything.  He 
professes  to  tell  her  about  everything.  He  asks  her 
approval  at  every  step,  and  that  approval  was  con- 
veyed, and  doubts  were  sometimes  suggested,  and, 
seeing  that  she  never  learned,  and  neither  of  the 
Moules  ever  learned,  that  these  shares  had  been 
taken  for  them  by  Bew,  or  rather  held  for  them  by 
Bew,  or  the  firm,  it  seems  to  me  it  would  be  some- 
what extravagant  to  arrive  at  the  conclusion,  not- 
withstanding all  that,  that  they  were  held  by  the 
firm  or  Bew  for  the  Moules,  or  that,  having  been 
in  effect  handed  to  them,  they  had  become  responsible 
for  them.  For  these  reasons  I  am  unable  to  come  to 
the  conclusion  that  the  defendants,  the  Moules,  are 
liable. 

I  do  not  think  the  firm,  who  undoubtedly  re- 
ceived these  shares  from  Mr.  Bhodes,  have  dis- 
charged themselves  of  liability.  It  follows  in  the 
result,  I  think,  as  regards  the  Moules,  that  the  appeal 
should  be  dismissed  with  costs,  and,  as  regards  the 
other  defendants,  the  decision  must  be  reversed  with 
the  usual  result,  and  judgment  entered  for  the 
plaintiff. 

Lindley,  L.J.,  read  the  following  judgment: — 
The  plaintiff  seeks  to  make  four  defendants  liable  for 
the  loss  of  certain  share  certificates  transferable  to 
bearer  and  given  by  him  to  one  Bew  and  misappro- 
priated by  Bew.  Bew  is  said  to  have  obtained  these 
share  certificates  from  the  plaintiff  as  agent  for  the 
defendants  the  two  Monies  and  as  partner  of  the 
defendants  Hughes  &  Masterman.      All  four  defend- 
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ants  are  sought  to  be  made  liable  as  Row's  principals ; 
bat,  although  the  plaintiff  relies  on  the  law  of  agency 
in  order  to  establish  liability  on  the  part  of  all  the 
defendants,  the  plaintiff's  case  against  Row's  clients, 
the  two  Monies,  is  so  different  from  his  case  against 
Rew's  partners  that  it  is  necessary  to  examine  the  two 
cases  separately. 

I  will  first  take  the  case  made  against  Hughes 
and  Masterman,  who  were  Rew's  partners.  The 
law  applicable  to  the  case  against  them  is  thus 
stated  in  section  11  of  the  Partnership  Act,  1890  :— 
"  In  the  following  oases — viz.,  (a)  where  one  partner, 
acting  within  the  scope  of  his  apparent  authority, 
receives  the  money  or  property  of  a  third  person  and 
misapplies  it ;  and  (b)  where  a  firm  in  the  course  of 
its  business  reoeives  money  or  property  of  a  third 
person,  and  the  money  or  property  so  received  is 
misapplied  by  one  or  more  of  the  partners  while  it  is 
in  the  custody  of  the  firm,  the  firm  is  liable  to  make 
good  the  loss."  The  facts  bring  this  case  within  this 
enactment.  Rew,  Hughes,  and  Masterman  were 
partners ;  and  Rew  certainly  was  acting  in  his  trans- 
tions  with  the  plaintiff  as  a  member  of  the  firm.  The 
plaintiff  wanted  to  borrow  money  on  some  property  in 
Northamptonshire,  and  he  applied  to  Raw  as  a  solici- 
tor to  assist  him  to  effect  the  necessary  mortgage. 
Some  clients  of  the  firm — viz.,  the  two  Monies — were 
said  to  be  willing  to  lend  the  money ;  but,  the  plain- 
tiff's interest  in  the  land  being  subject  to  an  annuity, 
Rew  said  that  the  rents  were  not  sufficient  to  cover 
the  interest,  and  that  the  plaintiff's  shares  might  be 
brought  in  as  further  security.  Accordingly,  on  the 
28th  of  August,  1891,  the  plaintiff  obtained  the  shares 
from  his  brokers  and  lodged  them  with  Rew.  At  the 
same  time  the  plaintiff  executed  a  mortgage  of  the 
land  referred  to,  and  left  that  also  with  Rew.  So  far 
the  transaction  was  an  ordinary  business  transaction, 
and  such  as  solicitors  are  in  the  daily  habit  of  con- 
ducting. It  is  everyday  practice  for  a  solicitor  to 
act  for  both  borrower  and  lender  in  a  mortgage  trans- 
action, and  to  receive  from  the  lender  the  money  to 
be  lent  to  the  borrower  in  order  to  hand  it  to  him, 
and  to  receive  from  the  borrower  the  deeds  and  other 
securities  on  which  the  money  is  raised,  and  to  keep 
those  deeds  and  securities  for  the  lender  until  he  wants 
them  or  until  the  loan  is  paid  off.  What  Rew  did  was 
neither  more  nor  less  than  to  receive  the  plaintiff's 
share  certificates  as  part  of  an  ordinary  business 
transaction  of  this  description. 

It  is  said  that  the  ordinary  course  of  business  does 
not  extend  to  the  receipt  of  securities  payable  to 
bearer;  but  there  is  no  authority  for  this  proposition, 
nor  is  there  any  evidence  to  show  that  this  is  so  in 
fact.  Moreover,  there  is  evidence  to  show  that  this 
firm,  at  all  events,  received  such  securities  for  the 
plaintiff  and  other  clients.  The  only  conclusion  at 
which  I  can  arrive  is,  that  the  plaintiff's  certificates 
came  into  Rew's  hands  when  acting  within  the  scope 
of  his  apparent  authority.  The  case  is  thus  brought 
within  the  first  half  of  section  11  of  the  Partnership 
Act,  1890.  But  it  is,  I  think,  brought  within  the 
second  half  also.  The  letters  of  the  22nd  of  Decem- 
ber, 1890,  and  the  11th  of  October,  1892,  and 
other  letters,  the  ledger  account  and  other  evidence, 
coupled  with  the  facts  to  which  I  have  already 
alluded,  justify  the  inference  that  the  plaintiff's 
certificates  were  received  by  the  firm  in  the  course 
of  its  business.  I  should  not  hesitate  to  draw  this 
inference  myself. 

The  case  of  Cleather  v.  Twi*den>  on  which  the 
defendants  so  much  relied,  is  dearly  distinguish- 
able from  the  present.  The  securities  there  were  de- 
posited for  safe  custody  only.  They  did  not  come 
into  the  hands  of  the  firm  (or  of  any  of  its  mem- 
bers) as  part  of  a  transaction  which  was  being  con- 


ducted by  the  firm  (or  any  of  its  members)  in  the 
ordinary  course  of  business.  There  was  no  business 
being  conducted,  except  the  deposit  itself.  But  in 
the  very  same  case  it  was  conceded  that  the  firm  was 
liable  for  money  received  by  one  of  the  partners  for 
investment  on  mortgage  and  misapplied  by  him. 

I  pass  now  to  the  case  of  the  two  Monies.  It  is 
oontended  that  Rew  obtained  the  plaintiff's  share  cer- 
tificates for  them,  and  with  their  authority,  and  that 
his  receipt  was  their  receipt,  and  that  thev  are  con- 
sequently liable  for  their  value.  It  is  abundantly 
plain  that  Rew  purported  to  act  for  them  in  this 
matter.  Kekewich,  J.,  appears  to  have  thought  that 
the  Monies  could  not  have  ratified  what  he  did.  I 
cannot  agree  with  the  learned  judge  on  that  point. 
In  my  opinion  the  Monies  could  have  ratified  Rew's 
acts  and  have  held  the  certificates  as  part  of  their 
security  if  they  had  been  so  minded.  Bat  they 
never  did,  and,  of  course,  thev  disclaimed  all  interest 
in  the  certificates  when  they  knew  the  facts.  Rew's 
authority  to  act  for  them  in  this  matter  is  not 
proved ;  and  my  own  conclusion  from  the  evidenoe  is 
that  he  had  no  such  authority.  The  Monies  never 
knew  anything  about  the  shares  until  Rew  absconded. 
They  had  agreed  to  lend  money  on  the  plaintiff's 
Northamptonshire  estates ;  and  they  authorized  Rew 
to  aot  for  them  in  that  matter.  When  he  got  the 
plaintiff's  certificates  no  document  was  ever  signed 
to  show  that  they  were  part  of  the  Monies'  security. 
It  is  said  that  the  Moules  left  everything  to  Rew ; 
but  " everything"  is  a  large  and  vague  word.  No 
doubt  they  left  him  to  manage  everything  incidental 
to  carrying  out  the  mortgage  which  they  authorized, 
but  they  never  left  him  free  to  accept  as  a  security 
anything  more  than,  or  different  from,  the  mortgage 
which  they  had  approved.  The  agency  in  this  case 
is  not,  in  my  opinion,  established,  and,  there  having 
been  no  ratification,  there  is  no  liability. 

The  appeal  must  therefore  be  dismissed,  with  costs 
as  against  the  Moules ;  but  it  must  be  allowed,  with 
costs  both  here  and  below,  as  against  Masterman  and 
Hughes,  and  they  must  be  declared  jointly  and 
severally  liable  for  the  value  of  the  shares  the  certifi- 
cates of  which  Rew  misappropriated,  and  there  must, 
if  necessary,  be  an  inquiry  as  to  that  value,  and 
Masterman  and  Hughes  must  be  ordered  to  pay  it. 

A.  L.  Smith,  L. J.,  read  the  following  judgment  :— 
It  is  unnecessary  for  me  to  recapitulate  in  detail  the 
facts  of  this  case,  for  those  which  are  material  have 
been  fully  dealt  with  by  the  Lord  Chancellor  and 
Lindley,  t. J. ;  but  as  I  am  differing  from  part  of  a 
judgment  of  the  learned  judge  in  the  oourt  below 
it  is  right  that  I  should  state  the  grounds  upon  which 
I  arrive  at  the  conclusion  I  do.  The  error  which, 
in  my  opinion,  Kekewich,  J.,  fell  into  was  in 
assuming,  as  he  did,  that  the  case  of  Weather  v. 
Twisden,  upon  its  facts,  was  the  equivalent  of  the 
present,  and  that  therefore  the  questions  formulated 
by  Bowen,  L.  J.,  in  that  case  were  those  which  were 
to  rule  in  this  case,  and,  if  answered  in  one  way, 
should  settle  this  case  in  favour  of  the  defendant 
solicitors.  It  is  true  that  the  present  case  and 
CUather**  case  are  similar  in  this :  that  in  each  bonds 
payable  to  bearer  were  deposited  by  the  owner  with 
one  member  of  a  firm  of  solicitors,  who  afterwards 
misappropriated  them ;  but  when  the  facts  of  each 
case  are  ascertained  it  will  be  seen  that,  although 
there  is  this  primd  facie  likeness  between  the  two 
oases,  there  are  yet  radical  differences  between  them. 
In  the  first  place,  in  the  present  case  it  was  proved 
that  at  the  tune  when  the  bonds  the  subject  of  this 
action  were  deposited  with  Rew,  the  delinquent 
partner,  for  the  purposes  of  the  loan,  the  plaintiff 
was  a  client  of  the  defendant  firm  to  the  knowledge 
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of  the  partners  therein,  and  also,  as  found  by  Keke- 
wich,  J.,  that  the  plaintiff,  throughout  the  transac- 
tions relating  to  the  procurement  of  the  loan,  dealt 
with  Eew  as  a  member  of  the  firm.  No  such  facts 
were  proved  in  Weather's  case,  but  on  the  contrary 
it  was  contended  by  the  defendant  that  the  plain- 
tiff in  that  case  had  dealt  with  Parker,  the  de- 
linquent partner,  only  in  the  character  of  a 
private  friend,  and  not  as  member  of  the  firm.  In 
the  next  place,  it  is  not  conceded  in  the  present 
case,  ai  it  was  in  Weather's  case,  that  it  was  not 
within  the  ordinary  scope  of  the  business  of  a 
solicitor  to  receive  and  hold  bonds  of  a  client  pay- 
able to  bearer,  and  it  was  proved  in  the  present  case 
that  upon  two  occasions,  prior  to  the  occasion  out  of 
which  this  action  arises,  the  firm,  through  Eew,  had 
received  from  the  plaintiff  bonds  payable  to  bearer, 
in  order  that  they  might  obtain  loans  of  money 
thereon,  on  behalf  of  their  client,  the  plaintiff,  and 
had  been  paid  by  the  plaintiff  for  so  doing.  The 
deposit  of  the  bonds  in  the  present  case  was  made  by 
the  plaintiff  with  Hew  for  the  purpose  of  procuring  a 
loan  which  the  firm,  through  Bew,  had  undertaken 
to  procure,  if  possible,  for  the  plaintiff;  whereas  in 
Ctiather's  case  it  was  found  by  the  court  that  the 
bonds  were  not  deposited  with  Parker  for  the  pur- 
poses of  any  business  the  firm  was  then  transacting 
for  the  plaintiff,  but  were  deposited  with  Parker  for 
safe  custody.  Again,  evidence  in  the  present  case 
was  given  that  the  defendant  firm  were  in  the  habit 
of  receiving  from,  and  holding  for,  clients,  bonds 
payable  to  bearer,  as  well  as  cash;  whereas  in 
Ckather's  case  it  was  shown  that  the  defendants 
were  not  in  the  habit  of  so  doing.  The  letters  to 
the  plaintiff,  for  which  the  defendant  firm  are 
responsible,  in  my  judgment  are  such  as  to  justify 
the  plain  tiff  in  concluding  that  Bew's  custody  of  the 
bonds  was  that  of  the  firm,  whereas  the  letters  in 
(Heather's  case  were  held  by  the  court  not  to  do  so ; 
and,  lastly,  in  Weather's  case  there  were  no  dealings 
by  the  firm  with  the  coupons  of  the  bonds  as  in  this 
case,  and  no  accounts  were  sent  to  the  plaintiff, 
whereas  accounts  were  sent  to  the  plaintiff  by  the 
firm  in  the  present  case.  That  these  constitute 
radical  differences  between  the  cases  cannot  be  denied, 
and,  in  my  judgment,  Weather's  case — which  the 
learned  judges  who  decided  it  in  this  court  declared 
to  be  a  case  upon  the  border  line — by  no  means 
governs  the  present. 

Now  what  have  we  in  this  case?  We  have  it 
proved  that  the  position  of  solicitor  and  client  existed 
between  the  defendant  firm  and  the  plaintiff,  in 
relation  to  the  proposed  loan  of  £6,000  to  the 
plaintiff;  that  on  two  previous  occasions  the  defend- 
ant firm  had  also  acted  as  his  solicitors  in  obtaining 
loans  of  money  for  him ;  that  upon  all  these  occasions 
Bew,  on  behalf  of  the  firm,  had  transacted  the  plain- 
tiff's business ;  that  upon  all  these  occasions  shares  to 
bearer  were  deposited  by  the  plaintiff  with  Bew  to 
be  utilized  in  obtaining  the  loans  negotiated  by  the 
firm  through  Bew;  that  the  plaintiff  believed,  and 
was  well  warranted  in  believing,  from  letters  and 
account*  received  by  him,  and  for  which  the  firm 
were  responsible,  that  Bew  was  acting  on  behalf  of 
the  firm,  both  in  negotiating  the  loan  and  receiving 
and  holding  the  bonds  for  that  purpose.  It  is  true 
that  the  partners  did  not  know  of  the  deposit  of  these 
bonds  to  bearer  with  Bew,  but  in  my  judgment 
this  is  immaterial  if  the  firm  were  the  solicitors  of  the 
plaintiff  in  negotiating  the  loan  for  the  plaintiff,  and 
Bew  was  acting  upon  the  firm's  business  within  the 
seope  of  his  authority  when  he  negotiated  the  loan 
sod  received  the  bonds  for  the  purpose.  I  cannot 
sryself  see  what  ground  there  is  for  holding,  upon 
the  proved  facts  of  this  case,  that  Bew  was  acting  out- 


side the  scope  of  his  apparent  authority  in  the  said 
transactions  when  he  was  acting  within  the  soope  of 
the  authority  in  the  two  prior  transations,  and  for 
which  the  firm  had  sent  in  bills  and  been  paid.  In 
my  judgment,  these  prior  transactions,  the  proved 
fact  that  the  defendant  firm  did  receive  and  hold 
securities  of  their  clients,  whether  bonds  payable  to 
bearer  or  not,  as  also  cash,  the  letters  and  accounts 
received  by  the  plaintiff,  constitute  evidence  from 
which  only  one  inference  can  be  drawn,  which  is, 
that  Bew  was  acting  within  the  authority  granted  to 
him  by  his  partners,  in  negotiating  the  loan  for  the 
plaintiff,  and  in  receiving  and  holding  the  bonds  for 
that  purpose,  and  it  cannot  be  maintained  that  he 
was  not.  It  is  clear  from  the  last  passage  in  the 
judgment  of  Fry,  L.J.,  in  Weather's  case  that  the 
learned  judge,  even  upon  the  facts  proved  in  that 
case,  was  of  opinion  that,  if  the  bonds  had  been 
deposited  with  Parker  upon  the  firm's  business,  the 
firm  would  have  been  responsible. 

In  my  judgment,  upon  the  facts  of  this  case,  the 
innocent  partners  of  Bew  are  liable  to  the  plaintiff  to 
make  good  Bew's  defalcations  as  regards  these  bonds, 
and  consequently  the  appeal  of  the  plaintiff  as  to  the 
case  of  the  defendant  solicitors  must  be  allowed,  and 
judgment  entered  for  the  plaintiff  against  them.  As 
to  the  plaintiff's  appeal  against  the  Moules,  I  agree 
that  it  should  be  dismissed,  for  the  reasons  given  by 
the  Lord  Chancellor  and  Lindley,  L.J.,  and  that  the 
learned  judge  was  correct  in  the  judgment  he 
arrived  at. 

Order  of  Kehewich,  J,,  varied. 

Solicitors  for  the  plaintiff,  Bridges,  SawteU,  Hey- 
wood.  Bam,  &  Dibdin. 

Solicitors  for  the  defendants  Moules,  Hempson  & 
Elgar. 

Solicitors  for  the  defendants  Hughes  &  Master- 
man,  Janson,  Cobb,  A  Pearson. 
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Practice — Receiver — Bents  and  profits  of  real  estate— 
Recognizance — Default — Liability  of  sureties — Extent 
— Fire  policy-moneys — Income  of  real  estate  sold — 
Personalty  received  for  repairs  of  real  estate — B.  8.  C. , 
1883,  Appendix  L.,  Form  21. 

A  surety  for  a  receiver  is  answerable  to  the  extent  of 
the  amount  of  the  recognizance  for  whatever  sum  of 
money,  whether  principal,  interest,  or  costs,  the  receiver 
has  become  liable  for,  including  the  costs  of  his  removal 
and  of  the  appointment  of  a  new  receiver  in  his  place. 

Dawson  v.  Baynes,  2  Buss.  466,  followed. 

A  receiver  of  the  rents  and  profits  of  real  estate  having 
made  default, 

Held,  that  the  sureties  were  liable  to  the  above  extent 
for  (a)  money  received  on  a  policy  of  fire  insurance  on 
buildings  forming  part  of  such  real  estate  ;  (b)  dividends 
on  funds  in  court,  being  proceeds  of  sale  of  real  estate 
liable  to  be  reinvested;  and  (o)  pure  personalty  paid 
out  of  court  to  the  receiver  for  repairs  of  real  estate,  and 
not  so  applied. 

(a.)  Beported  by  G.  Bowland  Alston,   Esq., 
Barriflter-at-Law. 


104 


tft£  WfttfKLt  REPOfeT^ER.       Ute.i5.uN.]     VoL'JttJtL 


High  Coubt. 


Ik  be  Graham. 


High  Coubt. 


A  receiver's  recognizanoe  under  the  hands  of  the 
receiver  and  two  sureties,  after  reciting  as  the  fact 
that  the  receiver  had  been  appointed  in  the  above- 
mentioned  administration  action  receiver  of  the  rents 
and  profits  of  the  real  estate  of  the  testator,  James 
Graham,  bound  them  jointly  and  severally  in  the 
penal  sum  of  £3,500. 

The  condition  of  the  recognizance  was  that  if  the 
receiver  "  do  and  shall  duly  account  for  all  and  every 
the  sum  and  sums  of  money  which  he  shall  so  receive 
on  account  of  the  rents  and  profits  of  the  real  estate 
of  the  testator,  James  Graham,  at  such  periods  as  the 
court  or  judge  shall  appoint,  and  do,  or  shall  duly, 
pay  the  balance  that  shall  from  time  to  time  be 
certified  to  be  due  from  him  as  the  said  court  or 
judge  hath  directed,  or  shall  hereafter  direct,"  then 
the  recognizance  shall  be  void. 

The  receiver  having  made  default,  the  question 
arose  in  taking  the  account  whether  the  sureties 
could  be  charged  with  certain  items  received  by  him. 
The  sureties  submitted  to  the  jurisdiction  of  the 
court  in  the  administration  action  as  fully  as  if  they 
had  been  sued  on  their  recognizanoe.  The  items 
were  as  follows : — 

Item  35. — £329  paid  on  a  fire  insurance  policy  on 
farm  buildings  forming  part  of  the  above-mentioned 
Teal  estate,  insured  by  the  receiver  in  his  own  name, 
and  subsequently  burnt  down.  The  premiums  had 
been  allowed  in  passing  former  accounts. 

Items  11,  28  and  42.—  £110,  being  dividends  on 
sums  of  Consols  in  court  representing  proceeds  of 
sale  of  real  estate  sold  bv  the  court  during  the  action, 
such  proceeds  being  subject  to  a  trust  for  reinvest- 
ment in  land.  The  dividends  were  paid  to  the 
receiver  under  orders  of  the  court. 

Item  37. — £21,  being  the  unapplied  balance  of 
£220  paid  out  of  court  to  the  receiver  from  the  per- 
sonal estate  account  for  repairs  of  the  real  estate. 

Byrne,  Q.C.,  and  T.  L.  Williamson,  for  the  sureties. 
— None  of  these  items  are  within  the  scope  of  the 
recognizance  or  the  receivership  order.  Item  35  is  a 
receipt  of  capital.  Items  11,  28,  and  42,  though  the 
profits  of  personalty  notionally  reconverted  into 
realty,  are  not  the  rents  and  profits  which  the 
receiver  was  appointed  to  receive,  nor  could  he  have 
received  them  without  a  special  order  subsequent  to 
the  recognizance.  Item  37  is  pure  personalty, 
paid  under  an  order  subsequent  to  the  recognizance. 

Levett,  Q.C.,  and  Bramwdl  Davis,  for  the  plain- 
tiffs.— The  bond  is  forfeit  at  law,  as  admittedly  the 
receiver  has  not  accounted  for  all  the  actual  rents 
and  profits.  The  penalty  of  £3,500  is  therefore  due 
from  the  sureties.  They  can  only  be  relieved  from 
this  penalty  on  the  terms  of  paying  all  that  the 
receiver  would  himself  have  been  chargeable  with  on 
passing  his  accounts :  Dawson  v.  Baynes,  2  Buss.  466 ; 
MaunseU  v.  Egan,  3  Jo.  &  Lat.  251 ;  In  re  Lockey,  a 
Lunatic,  1  Ph.  509;  Smart  v.  Hood,  49  L.  T.  467,  32 
W.  R.  Dig,  160;  Waters  v.  Waters,  11  Ir.  Eq.  336. 

Byrne,  Q.C.,  in  reply. — That  is  too  wide.  The 
sureties  are  liable  on  their  bond  for  the  rents  and 
profits  that  the  receiver  was  originally  appointed  to 
receive,  with  interest  or  other  incidental  expenses, 
such  as  removal  or  new  appointment,  directly  con- 
nected therewith.  The  condition  of  the  bond  is 
satisfied  if  the  sureties  account  for  that  amount, 
which  is  all  they  became  sureties  for.  The  receiver- 
ships in  the  cases  cited  had  a  muoh  wider  scope. 

Chitty,  J.,  after  mentioning  that  the  recognizance 
was  founded  on  R.  S.  C,  1883,  App.  L.,  Form  21, 
mutatis  mutandis,  continued :— The  argument  raises  the 
question  of  the  principle  upon  which  the  acoount  is  to 
be  taken  as  against  the  sureties.     Now  it  is  clear  that 


at  common  law,  there  having  been  default  on  the  part 
of  the  receiver,  the  whole  sum  of  £3,500  mentioned  in 
the  recognizance  is  recoverable  as  against  the  sureties, 
and  if  authority  be  required  on  that  point  it  it 
furnished  by  the  certificate  that  was  given  by  the 
judges  of  the  Court  of  King's  Bench  on  the  case 
submitted  for  their  opinion  in  Dawson  v.  Baynes, 
2  R.,  at  p.  468,  viz.,  "  We  are  of  opinion  that  if  there 
has  been  any  breach  of  the  condition  of  this  recog- 
nizanoe the  penalty  is  the  debt  at  law,  and  the  ques- 
tion of  interest  does  not  arise  at  law." 

When  the  recognizanoe  is  put  in  force  at  law  the 
practice  is  for  the  sureties  to  apply  to  the  court  by 
whom  the  receiver  has  been  appointed,  to  submit  to 
the  jurisdiction,  and  to  offer  to  nave  the  acoount  taken 
by  the  court  who  appointed  the  receiver.  On  taking 
the  account  the  court  does  not  exact  necessarily  the 
full  amount  of  the  sum  mentioned  in  the  recog- 
nizance, but  considers  the  nature  of  the  receiver's 
appointment  and  the  circumstances  of  the  case,  and 
applying,  not  a  principle  of  contract,  but  a  principle 
of  equity,  to  the  account,  relieves  the  sureties  against 
demands  which  it  thinks,  on  consideration  of  the 
matter,  ought  to  be  allowed  in  their  favour.  Mr. 
Kerr  states,  in  his  book  on  Receivers,  3rd  ed.,  p.  217, 
that  the  surety  is  answerable,  to  the  extent  of  the 
amount  of  the  recognizanoe,  for  whatever  sum  of 
money,  whether  principal,  interest,  or  costs,  the  re- 
ceiver has  become  liable  for,  including  the  costs  of 
his  removal  and  the  appointment  of  a  new  receiver  in 
his  place;  and,  in  my  opinion,  that  is  a  correct 
general  statement  of  the  principle  on  which  the  court 
proceeds. 

Now  in  Dawson  v.  Baynes  the  Lord  Chancellor 
pointed  out  that,  the  penalty  being  forfeited  by  breach 
of  the  condition,  the  amount  of  the  penalty  was  the 
debt  due  from  the  sureties  at  law ;  but  he  nevertheless 
considered  the  question  whether  interest  should  be 
charged,  and,  in  the  circumstances  of  that  case — that 
is  to  say,  upon  equitable  considerations— he  relieved 
the  sureties  from  the  penalty  of  the  recognizanoe  to 
the  extent  of  the  demand  made  against  them  for 
interest.  He  says :  "  It  seems  to  me  that  it  would  be 
difficult  to  say  that  where  the  principal  debtor  " — that 
is,  the  receiver — "  would  be  obliged  to  pay  interest, 
there  would  not  be  an  equity  that  the  surety  should 
pay  the  interest  in  default  of  the  principal." 

Now,  having  stated  what  I  take  to  be  the  principle 
on  which  the  court  proceeds,  I  am  in  a  position,  I 
think,  to  deal  with  the  particular  items.  The  first 
item  is  No.  35.  With  regard  to  this  insurance  it 
appears  that  in  the  former  accounts  passed  by  the 
receiver  he  had  been  allowed  by  the  court,  and 
properly  allowed,  the  premiums  which  he  had  paid. 
The  policy  itself  is  referred  to  in  the  former  accounts, 
and  I  think  I  am,  therefore,  justified  in  saying  the 
court  sanctioned  this  insurance  in  his  own  name.  I 
have  inquired  into  the  matter.  It  is,  say  my  chief 
clerks,  the  praotioe  for  receivers  to  insure ;  but  I  sun 
not  satisfied  one  way  or  the  other  whether  they 
insure  in  their  own  names.  Of  course  they  might 
insure  in  the  names  of  trustees  or  otherwise,  but  this 
receiver  was  allowed  to  insure  in  the  manner  I  have 
mentioned.  In  many  cases  when  there  are  receivers 
appointed  there  is  an  insurance  already  on  foot,  said 


ten  he  takes  over  the  policy,  pays  the  premiums,  and 
is  allowed  them  on  passing  his  accounts.    It  appears 


to  me  that  it  was  consistent  with  his  duty  as  l 
to  make  this  insurance,  which  the  court  has  itself 
sanctioned,  and  to  keep  it  on  foot.  I  think  that  he 
received  the  money  as  receiver.  The  policy,  on  the 
face  of  it,  was  granted  to  him  on  that  footing. 

Of  course  the  liability  of  the  sureties  is  limited  to 
the  amount  mentioned  in  the  recognizance.  It 
appears  to  me  that  what  the  receiver  did  with  regard 
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to  this  insurance  was  done  by  him  in  his  character  of 
receiver ;  that  he  himself,  of  course,  in  aooountinir  to 
the  court — I  say  "of  course"  because  I  think  it 
justifiable — would  have  been  held  liable  to  aooount 
for  these  moneys;  and  when  I  am  considering  the 
equities  fairly  applicable  to  a  case  of  this  kind  it 
seems  to  me  that  if  I  had  charged  him,  as  I  must 
hare  charged  him,  as  between  himself  and  the  court, 
with  the  amount  of  this  insurance  money  thus  re- 
ceived, so  I  ought  to  charge  the  sureties.  I  think 
there  is  no  equity  on  their  part  sufficient  to  justify 
me  in  saying  that  they  ought  to  be  relieved  against 
the  charge  under  item  35.  Some  cases,  of  course, 
may  be  put  where  possibly  payments  might  be  made 
which  would  be  altogether  outside  the  scope  of  the 
receivership.  That  is  not  the  case  that  arises  on  this 
item  36,  and  any  case  of  that  kind  may  be  considered 
when  it  arises.  In  my  opinion  the  sureties  are 
chargeable  with  the  sum  that  the  receiver  received  on 
thepolicy  and  did  not  duly  aooount  for. 

The  next  items  are  11,  28,  and  42.  The  receiver 
as  receiver  received  these  dividends  as  part  of  the 
income  of  the  real  estate.  In  my  opinion  this,  again, 
was  within  the  scope  of  his  duty,  and  I  ought  not  I 
think— because  this  is  the  right  way  it  appears  to  me 
of  statin*;  the  proposition — to  relieve  tne  sureties 
who  are  hable  at  law  to  the  full  extent  of  £3,500  in 
respect  of  this  income,  which  was  income  of  real 
estate,  seeing  that  the  money  in  court  was  liable  to 
be  laid  out  in  the  purchase  of  other  land.  It  was 
strictly  income— that  is  to  say,  profits — of  real  estate. 
Then  the  next  item  is  item  37.  Now  repairs  of 
real  estate  fall  within  the  scope  of  the  receivers  duty. 
He  is  allowed  to  do  oertain  repairs  without  coming  to 
the  court.  In  fact,  he  may  at  his  own  risk  execute 
renairs  of  a  more  extensive  kind.  There  is  no  exact 
role  that  I  know  as  to  the  amount  that  he  may  do 
upon  his  own  responsibility ;  but,  of  course,  what  he 
does  upon  his  own  responsibility  is  liable  to  be  ques- 
tioned unless  he  has  obtained  the  previous  sanction. 
Proper  repairs  of  real  estate  appear  to  me,  again,  to  be 
a  matter  which  falls  within  the  functions  of  a  receiver 
appointed  to  receive  the  rents  and  profits.  That  being 
so,  it  seems  to  me,  again,  that  I  ought  not  to  relieve 
the  sureties  from  this  sum  with  which  the  chief  clerk 
has  proposed  to  charge  them. 

foEcrtors,  Indermawr  <&  Brown,  for  C.  Hamilton 
White,  Maidstone ;  A.  H.  Arnould  <&  Son. 
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In  re  Barney. 
Habbison  v.  Babney.  (a.) 

Local  government — "  Owner  " — Trustees  of  settled  land 
—Drainage  expense* — Repairs — Public  Health  Act, 
1848  (11  A  12  Vict.  c  63),  «.  2. 

The  trustees  of  a  will,  whereby  the  testator  settled 
certain  messuages  in  trust  for  two  persons  jointly  for 
Uft,  with  divers  equitable  remainders  over,  held  to  be 
"owners"  within  the  meaning  of  the  definition  clause  of 
the  Public  Health  Act,  1848,  and  to  have  properly  in- 
curred drainage  expenses  under  that  Act. 

The  testator  declared  that  "the  parties  beneficially 
estiUed  to  the  rents  and  profits  of  any  of  my  houses  or 
property  should  see  that  the  same  be  kept,  or  that  they 
should  keep  the  same,  in  good  and  absolute  repair  and 
\erly  insured  from  fire." 
dd\  thai  the  drainage  expenses  were  not  repairs 
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within  the  meaning  of  that  declaration,  but  were  to  be 
considered  as  a  charge  upon  the  property. 

Adjourned  summons. 

The  testator,  John  Barney,  by  his  will,  dated  the 
14th  of  November,  1846,  after  making  oertain  specific 
and  pecuniary  legacies  and  devising  certain  heredita- 
ments upon  trusts  therein  declared,  devised  and 
bequeathed  to  his  trustees,  their  heirs  and  assigns,  all 
his  capital  messuage  or  dwelling-place  called  Lyases 
House,  in  the  parish  of  Fareham,  with  the  appurten- 
ances, upon  trust  to  permit  his  wife,  Eleanor  Mary 
Barney,  and  his  son,  Stephen  Barney,  jointly  and 
equally,  and  the  survivor  of  them,  to  hold,  occupy, 
and  enjoy  the  same,  and  to  take  the  rents  and  profits 
thereof,  and  after  the  decease  of  Stephen  Barney,  or 
the  decease  or  second  marriage  of  the  testator's  wife, 
if  Stephen  Barney  should  be  then  dead,  in  trust  for 
the  first  and  other  sons  of  Stephen  Barney  in  tail, 
with  divers  equitable  remainders  over.    The  testator 

§ave  all  the  residue  of  his  estate  to  his  wife  and 
tephen  Barney,  and  appointed  them,  together  with 
Thomas  Fox,  executors  of  his  will.  By  the  last 
clause  of  his  will  the  testator  declared  that  "the 
parties  beneficially  entitled  to  the  rents  and  profits  of 
any  of  my  houses  or  property  should  see  that  the 
same  be  kept,  or  that  they  should  keep  the  same,  in 
good  and  absolute  repair,  and  properly  insured  from 

The  testator  died  on  the  15th  of  December,  1846, 
and  Eleanor  Mary  Barney  died  on  the  9th  of  August, 
1864.  Thomas  Fox  died  on  the  25th  of  September, 
1876. 

Stephen  Barney  died  on  the  29th  of  June,  1892, 
having  by  his  will  appointed  his  wife,  Sarah  B.  O. 
Barney,  executrix.  Sarah  B.  O.  Barney  was  also 
deceased,  having  appointed  the  plaintiff,  H.  F.  E. 
Harrison,  executor  of  her  will.  Between  the  years 
1861  and  1869,  during  the  life  of  Stephen  Barney, 
the  trustees  of  John  Barney's  will  had  expended  a 
sum  of  £247  4s.  6d.  for  drainage  expenses  in  respect 
of  the  above-mentioned  premises.  The  expenses 
were  incurred  under  the  Public  Health  Act,  1848, 
section  2  of  which  defines  "owner"  as  "the  person  for 
the  time  being  receiving  the  rack-rent  of  the  lands  or 
premises  in  connection  with  which  the  said  word  is 
used,  whether  on  his  own  account  or  as  agent  or 
trustee  for  any  other  person,  or  who  would  so  receive 
the  same  if  such  lands  or  premises  were  let  at  a  rack- 
rent." 

This  was  a  summons  taken  out  by  H.  F.  E.  Harri- 
son, as  legal  personal  representative  of  the  estates  of 
Stephen  Barney,  John  Barney,  and  Sarah  B.  O. 
Barney,  for  the  determination  of  the  question 
whether  the  payment  by  the  trustees  of  John  Barney's 
will  of  the  above-mentioned  sum  of  £247  4s.  6d.,  or 
any  part  thereof,  was  a  proper  payment,  er  was  un- 
authorized, and  constituted  a  breach  of  trust. 

Oodefroi,  for  the  plaintiff. 

Beaumont,  for  the  present  equitable  tenant  for 
life  and  his  infant  son,  tenant  in  tail  in  remainder. 

J.  A.  Creed,  for  other  parties. 

Stibling,  J. — I  think  in  this  case  that  the  trustees 
were  the  persons  to  reoeive  the  rack-rents  of  the 
premises,  and  that,  therefore,  they  were  "  owners  " 
within  the  meaning  of  section  2  of  the  Public  Health 
Act,  1848.  The  drainage  expenses  were  not,  in  my 
opinion,  repairs  within  the  meaning  of  the  last  clause 
of  the  will.  The  sums  expended  by  the  trustees  must 
be  treated  as  properly  expended,  and  as  constituting 
a  charge  on  the  property. 

Solicitors,  Alfred  Peachev,  for  Frank  Oillson,  Fare- 
ham,  Hants ;  Prior,  Church,  <&  Adams  ;  Wynne  <fc  Co. 


ifto 


TBdE  WEEKLY  REPORTER.       tiwi*,!**.]     toLXLttt. 


High  Coubt. 


Collins  v.  North  British  and  Mercantile  Insurance  Co. 
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lfc£Vi.)  June  15,  1894. 

Collins  v.  North  British  and  Mercantile 
Insurance  Co.  (a.) 

Practice — Writ — Concurrent  writ — Service  out  of  the 
jurisdiction — Irregularity inservice — Omissionofword 
"  concurrent " — Necessary  or  proper  party — Different 
cause  of  action— R.  8.  C,  1883,  ord.  6,  rr.  1,  2;  ord. 
11,  r.  1  (a)  to  (g). 

In  order  to  obtain  leave  to  serve  a  defendant  out  of  the 
jurisdiction  with  a  "concurrent"  writ  under  R.  S.  C, 
1883,  ord.  6,  r.  2,  and  ord.  11,  r.  1  (g),  it  must  be 
shown  that  the  relief  ashed  against  him  is  connected  with, 
though  not  of  necessity  the  same  as,  the  relief  ashed 
against  the  defendant  within  the  jurisdiction. 

The  defendant  within  the  jurisdiction  must  be  duly 
served  before  service  can  be  allowed  on  the  party  out  of  the 
jurisdiction  (Yorkshire  Tannery  and  Boot  Manufactory 
v.  Eglinton  Chemical  Co.,  33  W.  R.  162,  followed);  but 
omission  of  prior  service  on  the  defendant  within  the 
jurisdiction  can  be  got  over  by  the  court  allowing  a  fresh 
issue  of  a**  concurrent "  writ  out  of  the  jurisdiction,  and 
thus  beginning  again  "  de  novo,  as  can  also  irregu- 
larities in  the  service  of  the  "  concurrent "  writ  out  of 
the  jurisdiction,  such  as  omission  of  the  word  "  con- 
current" in  the  copy  served,  or  irregularities  in  the 
affidavit  in  support  of  the  application  for  service  out  of 
the  jurisdiction,  such  as  its  failing  to  state  that  in  the 
belief  of  the  deponent  the  defendant  sought  to  be  so  served 
is  a"  necessary  or  proper  party  "  to  the  action. 

Motion. 

Frederick  Wells,  by  his  will,  dated  the  25th  of 
September,  1876,  gave  his  property  to  three  executors 
and  trustees  therein  named  upon  trust  to  divide  the 
same  equally  between  his  children,  George  Frederick 
Wells  and  Nina  Frederioka  Wells,  upon  the  latter 
attaining  her  majority. 

The  testator  died  in  1877,  and  his  will  was  proved 
in  the  county  of  York,  Canada,  by  two  of  the  execu- 
tors and  trustees  (the  third  having  renounced  pro- 
bate), of  whom  Christopher  Robinson  was  now  the 
'  sole  survivor. 

George  Frederick  Wells,  shortly  after  attaining  his 
majority,  mortgaged  his  interest  under  the  testator's 
will  to  the  North  British  and  Mercantile  Insurance 
Go.  to  secure  advances  made  by  them  to  him,  and  he 
also  executed  a  second  mortgage  to  other  parties. 

Subsequently,  in  August,  1891,  he  was  adjudicated 
a  bankrupt,  and  the  plaintiff  Collins  was  appointed 
trustee  in  the  bankruptcy.  Nina  Frederioka  Wells 
attained  her  majority  on  the  27th  of  January,  1894. 

This  was  an  action  by  Collins,  as  trustee  in  the 
bankruptcy  of  G.  F.  Wells,  against  the  North  British 
and  Mercantile  Insurance  Co.  as  first  mortgagees, 
and  also  against  the  second  mortgagees,  asking  that 
accounts  might  be  taken  as  to  what  was  due  to  them 
respectively  for  principal,  interest,  and  costs  under 
then:  respective  indentures  of  mortgage;  and  also 
against  Christopher  Robinson,  as  sole  surviving 
executor  and  trustee  of  the  will  of  F.  Wells,  asking 
that  he  might  be  directed  to  pay  the  sum  found  due 
to  the  mortgagees,  and  to  pay  and  account  for  the 
value  of  the  property  to  the  plaintiff  as  trustee  in  the 
bankruptcy  of  G.  F.  Wells.  The  plaintiff  Collins 
applied  for  leave  to  serve,  under  ord.  6,  rr.  1,  2, 
Robinson,  who  resided  at  Toronto,  Canada,  with  a 
concurrent  writ,  and  by  his  affidavit  stated  that  the 
defendant  mortgagees  could  be  served  within  the 
jurisdiction,  and  that  the  defendant  Robinson  resided 
out  of  the  jurisdiction  and  was  a  British  subject,  and 

(a.)  Reported  by  C.  C.  Henslet,  Esq.,  Barrister- 
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craved  leave  of  the  court  to  serve  him  with  a  writ  in 
Toronto,  Canada,  out  of  the  jurisdiction  of  the  court. 
Leave  was  granted,  and  a  "concurrent"  writ  was 
issued  marked  "concurrent,"  but  the  copy  served 
upon  Robinson  was  not  so  marked. 

This  was  a  motion  by  Robinson  asking  that  the 
order  giving  leave  to  serve  him  with  the  writ  might 
be  discharged,  and  that  the  service  of  the  writ  and 
subsequent  proceedings  against  him  might  be  set 
aside,  on  the  grounds  that  the  action  was  not  within 
the  oases  in  which  service  out  of  the  jurisdiction 
could  be  allowed  under  ord.  11,  r.  1  (a)  to  (/),  that 
the  action  was  not  properly  brought  against  a  party 
within  the  jurisdiction  (ord.  11,  r.  1  (g)),  that  leave 
to  serve  him  had  been  granted  before  the  defendants 
within  the  jurisdiction  had  been  served,  and  that  the 
plaintiff's  affidavit  did  not  satisfy  the  requirements  of 
ord.  11,  r.  4. 

Warmington,  Q.C.,  and  Redman,  for  the  motion.— 
The  oopy  of  the  writ  served  on  the  defendant  Robin- 
son was  not  a  true  oopy,  not  being  marked  "  con- 
current "  (ord.  6,  r.  1).  When  leave  was  granted  to 
serve  the  writ  on  him,  it  had  not  been  served  on 
the  defendants  within  the  jurisdiction:  Yorhshirt 
Tannery  and  Boot  Manufactory  v.  Eglinton  Chemical 
Co.,  33  W.  R.  162.  The  affidavit  in.  support  of 
application  to  issue  and  serve  the  concurrent  writ 
out  of  the  jurisdiction  did  not  satisfy  the  require- 
ments of  ord.  11,  r.  4,  inasmuch  as  it  failed  to  state 
therein  that  plaintiff  had  a  good  cause  of  action. 
The  cause  of  action  against  Robinson  is  entirely 
different  from  that  against  the  defendants  within  the 
jurisdiction,  and  leave  to  serve  out  of  the  jurisdiction 
should  not  have  been  granted:  Witted  v.  Galbraith, 
41  W.  R.  395,  [1893]  1  Q.  B.  431,  577. 

Muir  Mackenzie,  for  the  plaintiff.— The  irregulari- 
ties as  to  the  oopy  of  the  writ  is  of  no  importance— 
a  fresh  one  can  be  issued.  Tassel  v.  Fallen,  40  W.  R. 
221,  [1892]  1  Q.  B.  321,  overrules  Yorkshire  Tannery 
and  Boot  Manufactory  v.  Eglinton  Chemical  Co. 

Kbkbwioh,  J.— It  is  a  mere  repetition  of  what  has 
been  said  by  other  judges,  and  especially  by  Chitty, 
J.,  that  these  questions  of  service  out  of  the  juris- 
diction are  of  essential  importance,  and  whether  an 
order  has  been  made  for  service  by  a  judge  or  not, 
they  are  open  to  review  on  application  and  argument 
by  the  proper  parties.  My  practice  is  to  have  them 
laid  before  me  by  my  chief  clerk,  and  I  consider  them 
carefully  at  leisure ;  but  sometimes  it  occurs  on  ez 
parte  applications  that  I  have  not  been  sufficiently 
attentive.  That  was  so  here.  My  rule  is  to  see  that 
order  11  is  fairly  met  in  the  affidavit,  generally 
strictly,  but  in  some  cases  in  substance  only. 

Here,  however,  there  is  an  omission  of  substance. 
The  plaintiff  has  made  in  his  affidavit  a  statement 
that  the  defendant  Robinson  is  a  British  subject- 
so  far  he  is  right— but  has  made  no  statement  that 
he  is  a  necessary  or  proper  party  to  the  action.  That 
is  a  fatal  objection,  and  I  cannot  understand  how  it 
happened  that  it  was  not  taken  at  the  time.  For- 
tunately, however,  the  practice  does  not  make  a  slip 
of  a  judge  irrevocable,  and  therefore  now,  on  better 
materials,  I  will  consider,  as  if  it  were  for  the  first, 
time,  whether  or  not  this  defendant  should  be  served' 
out  of  the  jurisdiction. 

First,  as  to  the  more  technical  operations ;  it  i 
objected  that  the  copy  of  the  writ  served  upon  '" 
defendant  Was  not  marked  "  concurrent." 
order  was  that  a  "concurrent"  writ  should  h 
issued,  and  a  "  concurrent"  writ  was  issued,  but  til 
oopy  served  upon  the  defendant  was  by  a  slip  nd 
marked  "  concurrent" ;  what  purported  to  be  a  oop 
was  not  in  fact  a  oopy  of  the  writ. 
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Thai  there  is  the  question,  assuming  the  defendant 
to  be  a  "  necessary  or  proper  party  "  under  ord.  11, 
r.  1  (y),  whether  he  can  be  properly  served  out  of 
the  jurisdiction  as  a  proper  party  to  an  action 
brought  against  a  third  party  duly  served  within  the 
jurisdiction.  That  question  came  before  Pearson,  J., 
in  the  case  of  Yorkshire  Tannery  and  Boot  Manufac- 
tory v.  EglinUm  Chemical  Co.,  and  he  decided  that  the 
party  within  the  jurisdiction  must  be  served  with 
the  writ  before  service  can  be  allowed  on  the  party 
oat  of  the  jurisdiction.  That  has,  I  think,  always 
been  held  to  be  the  meaning  of  the  rule,  exoept  that 
some  doubt  was  thrown  on  it  in  the  case  of  TasseU  v. 
HaUen.  It  would  be  presumptuous  on  my  part  to 
criticise  the  language  in  that  case  of  the  Lord  Chief 
Justice,  who,  though  he  took  pains  to  show  that  he 
was  not  satisfied  with  the  decision  of  Pearson,  J., 
was  not  sure  that  it  was  wrong,  while  Collins,  J., 
adopted  the  reasoning  of  Pearson,  J.,  as  right. 
These  questions,  however,  are  after  all  of  a  com- 
paratively technical  nature,  and  might  be  pot  rid  of 
if  I  thought  right,  by  my  allowing  a  fresh  issue  of  a 
concurrent  writ  out  of  the  jurisdiction,  and  beginning 
again  de  novo. 

I  come,  therefore,  to  the  question,  Is  this  a  oase  in 

which   service   out   of   the   jurisdiction   should  be 

allowed?     That  depends  on  ord.  11,  r.  1  (g).     Is 

Bobinson  a    " necessary  or  proper   party"  to  the 

action  against  the  other  defendants.      As  against 

them  the  plaintiff  is  technically  right  and  has  a  good 

cause  of  action,  but  can  he  properly  join  Robinson 

with  them  as  co-defendant  because  he  is  a  "  necessary 

or  proper  party"  to  "the  action"?    It  cannot  be 

the  meaning  of  the  rule  to  say  that  you  can  make  A. 

and  B.  parties  and  ask  one  relief  against  A.  and 

another  against  B.,  and  because  you  have  a  good 

ground  of  action  against  A.,  that  therefore,  you  can 

join  B.,  who  is  out  of  the  jurisdiction,  and  ask  relief 

against  him  on  a  different  cause  of  action.    I  do  not 

ssy  that  the  plaintiff  must  ask  the  same  relief  against 

both,  but  I  think  the  kinds  of  relief  must  be  connected 

together.      That  is  what  is  laid  down  in  Witted  v. 

Qalbraith9  where  Lindley,  L.J.,  says  you  must  have 

"a  bond  fide  oase  of    an  action  properly  brought 

against  a  person  who  has  been  served  within  the 

n,"  i.e.,  a  oase  of  an  action  such  as  you 

j  against  the  person  out  of  the  jurisdiction.    Here 

the  cause  of  action  against  the  defendant  Bobinson  to 

administer  the  estate  has  no  connection  with  that 

against  the  other  defendants,  which  is  to  redeem  the 

mortgagee.  It  is  an  entirely  different  action,  which  the 

plaintiff  can  very  possibly  maintain  against  him,  not 

here — where  he  is  not — but  in  Canada — where  he  is. 

It  is  really  two  actions  rolled  into  one  in  order  to 

make  two  sets  of  defendants  in  one  action.    It  is  not 

a  bond  fide  claim  against  Bobinson  in  the  action 

against  the  North  British  and  Mercantile  Insurance 

Co.,  and  the  order  for  service  out  of  the  jurisdiction 

Bust,  therefore,  be  discharged  with  costs. 

Solicitors,  Ralph  Raphael;    Jordan  A  Davie,   for 
Henry  O 'Brian,  Toronto. 


In  re  South  American  and  Mexican  Co. 
(Ltmitkd).  (a) 

Estoppel— Judgment  by  consent — Bes  judicata — Action 

(a)  Reported  by  V.  DB  S.  Fowkk,  Esq.,  Barrister- 
at-Law. 


to  recover  an  instalment  of  a  debt— Proof— Company 
— Winding  up. 

A  judgment  by  consent  upon  which  the  court  has  not 
exercised  its  mind  raises  an  estoppel  between  the  parties 
just  as  much  as  in  a  case  where  the  court  has  exercised  a 
judicial  discretion  in  the  matter  after  hearing  an  argu- 
ment. The  principle  being,  that  when  once  the  parties 
have  litigated  a  matter  the  judgment  should  put  an  end 
to  the  litigation,  and  if  the  parties  agree  on  a  judgment, 
thai  raises  an  estoppel  just  as  much  as  if  all  the  questions 
had  been  fought  out. 

Jenkins  v.  Robertson,  L.  R.  1  H.  L.  8c  117,  15 
W.  R.  H.  L.  Dig.  7,  distinguished. 

A  judgment  by  consent  for  the  plaintiffs  in  an  action 
against  a  company  to  recover  an  instalment  of  a  debt 
under  an  alleged  agreement,  held  to  preclude  the  liquidator 
in  the  winding  up  of  the  company  from  denying  the 
existence  of  the  agreement  upon  a  proof  being  sent  in  for 
the  whole  amount  due  under  the  agreement. 

This  was  a  summons,  adjourned  into  court,  by  the 
Bank  of  England,  asking  that  a  decision  of  the 
official  receiver  and  liquidator  rejecting  a  proof  might 
be  reversed,  and  that  the  proof  of  the  bank  might  be 
admitted  in  whole. 

The  winding-up  order  was  made  on  the  2nd  of 
August,  1893,  and  the  bank  claimed  that  the  company 
was  indebted  to  the  bank  at  the  date  of  the  winding- 
up  order  in  a  sum  of  £402,111  16s.  2d.,  and  was  soil 
indebted  in  a  sum  of  £401,595  5s.  5d.  (the  sum  of 
£519  10s.  9d.  having  subsequently  to  the  winding-up 
order  been  received  from  interest  of  securities  held 
and  applied  in  reduction  of  the  debt),  with  interest 
from  the  9th  of  January,  1892,  at  the  bank  rate  from 
time  to  time,  but  not  under  four  per  cent.  The  bank 
estimated  the  value  of  the  securities  held  against  the 
debt  at  £170,000. 

The  proof  was  made  under  the  following  circum- 
stances :— In  April,  1891,  Murrieta  &  Co.  owed  the 
Bank  of  England  a  sum  of  £514,300.  In  June,  1891, 
negotiations  took  place  between  Murrieta  &  Co.  and 
the  South  American  and  Mexican  Co.  (Limited),  with 
the  result  that  an  arrangement  was  made  under  which 
the  South  American  and  Mexican  Co.  became  liable 
for  the  debt  which  Murrieta  &  Co.  owed  to  the  Bank 
of  England. 

The  debt  was  payable  by  instalments.  The  first 
instalment  of  £100,000  was  paid  by  the  South 
American  and  Mexican  Co.  in  the  early  part  of 
1892. 

In  July,  1892,  the  bank  sued  the  company  for  the 
second  instalment,  which,  as  they  alleged,  became  due 
on  the  the  19th  of  June,  1892. 

The  company  denied  the  agreement,  and  counter- 
claimed  for  a  return  of  the  instalment  already  paid. 

By  their  reply  the  plaintiffs  joined  issue  on  the 
defence,  and  as  to  the  counter-claim  said  that  the  sum 
of  £100,000  was  paid  in  part  performance  of  the 
agreement,  and  without  any  condition  or  agreement, 
express  or  implied,  to  repay  the  same. 

The  judgment  was,  so  far  as  material,  as  follows : — 
"This  action  .  .  .  having  been  tried  before 
Kennedy,  J.,  without  a  jury  (by  consent),  and  the 
said   Kennedy,  J.  .     .    having,    by   consent, 

ordered  that  judgment  should  be  entered  for  the 
plaintiffs  on  the  claim  for  £100,000  and  costs,  and 
dismissed  the  oounter-olaim,  with  costs,  and  the  said 
judge  having  also  ordered,  by  consent,  that  execution 
should  be  stayed  exoept  as  to  oosts,  and  that,  if  with- 
in three  weeks  from  the  .  .  .  30th  of  June,  1893, 
the  sum  of  £60,000  were  paid  .  .  .  the  plaintiffs 
should  accept  it  ...  as  in  full  discharge  of  all 
claim  of  the  defendants.  ...  It  is  .  .  . 
adjudged  that  the  plaintiffs  recover  from  the 
defendants  £100,000,  and  oosts  to  be  taxed.    And 
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that  the  defendants'  counter-claim  be  dismissed,  with 
costs  to  be  taxed." 

Finlay,  Q.C.,  H.  D.  Greene,  Q.O.,  B.  M.  Bray,  and 
Howard  Wright,  for  the  Bank  of  England,  cited  In  re 
Flatau,  41  W.  E.  529,  [1893]  2  Q.  B.  219 ;  Flitters  v. 
All/rey,  23  W.  B.  442,  L.  B.  10  0.  P.  29. 

Moutton,  Q.C.,  and  G.  F.  C.  Lawrence,  for  the 
official  receiver  and  liquidator,  argued  that  there  was 
no  res  judicata,  and  that  the  judgment  was  merely  a 
bargain  between  the  parties. 

They  referred  to  Newington  v.  Levy.  19  W.  B.  473, 
L.  B.  60.  P.  180 ;  Jenkins  v.  Robertson,  L.B.1H.  L. 
So.  117,  15  W.  B.  H.  L.  Dig.  7 ;  Hewlett  v.  Tarte,  9 
W.  B.  868,  10  C.  B.  N.  S.  813 ;  Alison's  case,  22 
W.  B.  113,  L.  B.  9  Gh.  App.  1,  25;  Beg.  y.  Hutchins, 
29  W.  B.  724,  6  Q.  B.  D.300,  304  ;  Carter  v.  James,  13 
M.  &  W.  137;  Smith's  Leading  Cases,  vol.  2,  9th 
ed.,  p.  847. 

Finlay,  Q.C.,  in  reply. 

Vaughan  Williams,  J.— I  am  of  opinion  that  my 
decision  must  be  given  in  favour  of  the  Bank  of  Eng- 
land, and  against  the  official  receiver.  The  reason 
why  I  have  had  any  doubts  has  been  that  I  could  see 
so  little  reason  for  doubting  that  I  was  afraid  that  I 
must  be  overlooking  something.  I  must  now  give 
judgment  acoording  to  my  own  view  of  the  matter. 

There  are  two  questions  which  arise  in  this  case. 
One  question  is,  What  would  be  the  effect  of  the 
judgment  if  it  had  been  arrived  at  in  the  ordinary 
way  instead  of  being  by  consent  ?  The  second  ques- 
tion is  whether  it  makes  any  difference  in  this  case 
that  the  judgment  was  by  consent.  I  will  deal  with 
the  second  point  first.  On  this  question  I  am  of 
opinion  that  the  fact  that  the  judgment  was  by  con- 
sent makes  no  difference  whatever.  It  is  quite  true 
that  the  judgment  bv  consent  was  based  upon  an 
agreement  between  the  parties,  and  that  if  it  is  not 
in  accordance  with  that  agreement  it  should  be  altered 
so  as  to  be  made  in  acooraanoe  with  it.  The  ordinary 
course  would  be  a  proceeding  to  reform  the  judgment 
if  it  was  not  in  accordance  with  the  agreement.  I  do 
not  know  whether,  in  an  action  between  the  official 
receiver  and  the  Bank  of  England,  I  should  think  it 
necessary  to  compel  the  official  receiver  to  resort  to 
such  a  roundabout  method.  It  seems  to  me  the 
proper  course  would  be,  as  he  represents  the  creditors, 
to  allow  the  official  receiver  to  go  behind  the  judg- 
ment if  its  terms  differed  from  those  of  the  agreement 
which  is  the  basis  of  the  judgment.  But  I  have  not 
to  decide  that,  because  it  is  not  suggested  that  the 
judgment  was  drawn  up  otherwise  Sum  according  to 
the  agreement  between  the  parties.  In  these  circum- 
stances it  seems  to  me  that  the  only  question  left  to 
me  as  to  the  first  point  is  whether  a  judgment  by 
consent  upon  which  the  court  has  not  exercised  its 
mind,  can  or  cannot  create  an  estoppel  between 
parties.  I  am  of  opinion  that  it  can.  I  have  never 
heard  it  suggested  that  it  could  not.  It  has  always 
been  the  law  that  a  judgment  obtained  by  consent 
raises  an  estoppel  just  as  muoh  as  in  a  case  where  the 
court  has  exercised  a  judicial  discretion  in  the  matter 
after  hearing  an  argument.  The  basis  of  the  law  of 
estoppel  in  these  oases  is  that,  when  once  the  parties 
have  litigated  a  matter,  the  judgment  should  put  an 
end  to  the  litigation,  and  if  the  parties  agree  on  a 
judgment  that  raises  an  estoppel  just  as  muoh  as  if 
all  the  questions  raised  had  been  fought  out.  One 
of  the  authorities  cited  to  me  was  Jenkins  v.  Bobertson. 
That,  however,  is  not  a  decision  on  the  general  law. 
It  was  an  action  in  which,  acoording  to  the  law  of 
Sootland,  one  person  is  allowed  to  represent  the 
public,  the  result  of  it  binding  the  public  at  large. 


All  that  the  House  of  Lords  decided  was  that  the 
decision  in  such  an  action  would  not  bind  the  public 
if  the  result  was  arrived  at  by  consent,  and,  a  fortiori, 
if  it  was  arrived  at  by  a  purchased  oonsent  That 
does  not  touch  this  matter  at  all.  Under  these  cir- 
cumstances I  come  to  the  conclusion  that  I  must  treat 
this  judgment,  although  by  consent,  as  being  binding 
upon  the  parties  to  the  action  in  just  the  same  way  at 
if  it  were  a  judgment  arrived  at  after  the  case  had 
been  fought  out. 

That  being  so,  the  other  question  which  I  have  to 
consider  is  as  to  what  matters  it  is  conclusive.    The 
action  was  for  £100,000,  which  was  an  instalment 
of  a  debt   of    £514,300   alleged  by  the  statement 
of  claim  to  have  been  agreed  to  be  paid  by  the 
defendants   to    the    plaintiffs    at   certain    specified 
dates,    the  identity  being  established  by  the  par- 
ticulars delivered  with  the  statement  of  claim.   It 
seems  to   me  impossible  that  the  plaintiffs  could 
have  recovered  in  that  action  without  establishing 
that  agreement.    Then  what  is  the  judgment  P    It  is 
this.    [His  lordship  stated  the  judgment,  and  con- 
tinued : — ]    It  seems  to  me  that  that  is  a  judgment 
for  the  £100,000  claimed  in  the  statement  of  claim. 
I  should  have  no  doubt  even  if  there  had  been  no 
oounter-claim,  but  that  makes  it  to  me  all  the  more 
clear  that  the  £100,000  mentioned  in  the  judgment 
is  the  £100,000  claimed  under  the  same  agreement, 
the  non-existenoe  of  which    was  the  basis  of  the 
oounter-claim.     I  think  it  is  plain  what  was  done  in 
the  action.    The  plaintiffs  alleged  the  existence  of  an 
agreement,  and  claimed  £100,000  as  due  under  it 
The  defendants  said  that  no  such  agreement  existed, 
and  the  plaintiffs  ought  to  pay  them  back  the  money. 
That  being  so,  it  seems  plain  to  me  that  the  effect  of 
the  judgment  was  that  there  was  such  an  agreement, 
and  therefore  judgment  for  £100,000  must  be  entered 
for  the  plaintiffs,  and   the  counter-claim    for  the 
return  of  the  first  £100,000,  which  was  based  on  the 
non-existenoe  of  the  agreement,  must  be  dismissed. 
Under  these  circumstances  it  is  abundantly  clear  that 
the  existence  of  this  particular  agreement  was  of  the 
essence    of  the   plaintiffs'  claim  in  the  action.    It 
would  have  been  impossible  that  the  plaintiffs  should 
have  recovered  the  £100,000  in  the  action  unless  they 
had  established  that  the  agreement  existed.     It  is 
said  that  it  is  a  mere  coincidence  that  the  amount  for 
which  judgment  was  taken  bv  oonsent  was  the  same 
as  the  amount  which  was  claimed  in  the  action,  and 
that  there  was  no  judgment  on  the  claim  itself,  bat 
that  it  was  only  intended  that  that  amount  should 
be  paid,  but  not  under  the  claim,  or  in  respect  of  it, 
and   that   the  existing   action   was   only    used  as 
machinery  for  securing  the  amount.    If  that  was  the 
intention,  there  was  a  very  simple  mode  of  carrying  it 
out,  and  that  mode  was  not  followed.    The  judgment 
on  the  claim  and  oounter-claim  affirms  the  existence 
of  the  agreement,  and  under  these  circumstances  the 
official  receiver  cannot  be  allowed  to  question  the 
claim  of  the  applicants.    I  give  judgment  accord- 
ingly, in  the  terms  of  the  summonses.     The  appli- 
cants must  have  their  costs. 

Solicitors,  Freshfields;  HoUams,  Sons,    Coward,  t 
Hawkesley. 
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(Vsnghan  Williams  and  J  Nov.  30. 

Wright,  JJ.)  j 

Denver  Hotel  Co.  v.  Andrews. 
San  Paulo  Railway  Co.  v.  Carter,  (a.) 

Inland  revenue  —  Income  tax —  Foreign  possessions  — 
English  company  owning  and  managing  a  business 
abroad — Profits  earned  abroad  and  not  remitted  to 
England — Constructive  receipt  in  England — 5  <fe  6 
Viet,  c.  36,  s.  100,  Schedule  D,  fifth  case— 16  &  17 
Vict,  c  34),  s.  2,  Schedule  D. 

TheD.  Co.,  a  company  registered  under  the  Companies 
Ads,  and  having  its  office  in  London,  was  formed  to 
acquire  and  carry  on  a  business  in  America.  A  manager 
faked  after  the  business  in  America,  but  the  board  in 
England  controlled  him.  The  profits  were  all  made  in 
America,  and  when  a  dividend  was  declared  by  the 
directors  in  England,  those  shareholders  of  the  company 
who  resided  in  America  were  paid  by  the  manager  out  of 
the  funds  in  America,  and  the  balance  only  was  remitted 
to  England, 

In  the  case  of  the  P.  Co.  the  board  in  England  had 
larger  powers  of  control,  and  actually  transacted  portions 
of  the  company' s  business  in  England  —  namely,  the 
making  of  contracts  for  the  supply  of  materials. 

Held,  that  the  companies  were  liable  to  pay  income  tax 

under  the  fifth  case,  Schedule  D,  o/  5  <fe  6  Vict.  c.  35,  s. 

100,  in  respect  of  so  much  only  of  the  profits  as  were 

>    aduatty  remitted  to  England,  and  not  upon  the  sums 

retained  and  distributed  as  dividends  abroad. 

Bartholomay  Brewing  Co.  v.  Wyatt,  42  W.  R.  173, 
[1893]  2  Q.  B.  499,  followed. 

Hda\  also,  that  the  principle  of  the  constructive  receipt 
of  profits  in  England  is  not  applicable  to  the  fifth  case, 
Schedule  D. 

Denver  Hotel  Co.  v.  Andrews. 

Case  stated  under  43  &  44  Vict.  o.  19,  8.  59,  by  the 
Commissioners  of  Income  Tax  for  the  City  of  London. 

The  appellants  were  a  limited  oompany  registered  in 
England  under  the  Companies  Acts,  haying  a  regis- 
tered office  in  the  City  of  London.  The  company 
was  formed  for  the  purpose  of  acquiring  and  carrying 
on  an  hotel  in  the  city  of  Denver,  called  the  Windsor 
Hotel.  The  hotel  was  managed  by  a  manager  in 
Denver,  but  he  was  a  servant  of  the  company  and 
under  the  orders  of  the  board,  and  in  other  respects 
tbe  business,  though  carried  on  in  Denver,  was 
directed,  administered,  and  managed  from  the  regis- 
tered office  of  the  company  in  London.  The  balance- 
sheets  were  prepared  and  issued,  and  the  dividends 
were  declared,  in  England,  but  the  company,  in 
addition  to  a  banking  account  in  England,  had  a 
banking  account  in  Denver,  and  the  dividends  of 
persons  resident  in  Denver  were,  for  convenience, 
paid  by  the  manager  out  of  funds  standing  to  the 
company's  credit  in  the  bank  at  Denver  instead  of 
being  remitted  from  England. 

For  the  year  ending  the  5th  of  April,  1890,  the 
profits  of  the  oompany  were  £5,743,  of  which 
£1,038  was  distributed  in  Denver  to  shareholders 
resident  there,  and  was  never  remitted  to  England. 

The  assessment  was  made  under  Case  1,  Schedule 
D  to  section  100  of  5  &  6  Vict.  o.  35,  to  the  whole 
amount  of  £5,743.  Against  this  assessment  the 
appellants  appealed,  on  the  grounds  that  the  assess- 
ment ought  to  be  reduced  by  the  sum  of  £1,038,  and 
that  it  should  have  been  made,  under  the  fifth  case, 
on  such  profits  only  as  were  received  in  the  United 
Kingdom* 

(a.)  Reported  by  C.  G.  Wtt.bbaham,  Esq.,  Barrister- 
at-Law. 


The  fifth  case  is  as  follows : — 

"Fifth  Case.— The  duty  to  be  charged  in  respect 
of  possessions  in  Ireland,  or  in  British  plantations  in 
America,  or  in  any  other  of  Her  Majesty's  dominions 
out  of  Great  Britain  and  foreign  possessions : 

"  The  duty  to  be  charged  in  respect  thereof  shall 
be  computed  on  a  sum  not  less  than  the  full  amount 
of  the  actual  sums  annually  received  in  Great  Britain, 
either  for  remittances  from  thence  payable  in  Great 
Britain,  or  from  property  imported  from  thence  into 
Great  Britain,  or  from  money  or  value  received  in 
Great  Britain,  and  arising  from  property  which  shall 
not  have  been  imported  into  Great  Britain,  or  from 
money  or  value  so  received  on  credit  or  account  in 
respect  of  such  remittances,  property,  money,  or 
value  brought,  or  to  be  brought,  into  Great  Britain, 
computing  the  same  on  an  average  of  the  three  pre- 
ceding years  as  directed  in  the  first  case,  without 
other  deduotion  or  abatement  than  is  hereinbefore 
allowed  in  such  ease." 

The  questions  for  the  opinion  of  the  oourt  were:— 

1.  Whether  the  appellant  company  was  assessable 
to  income  tax  at  the  registered  office  of  the  oompany 
in  London  in  respect  of  all  the  profits  or  gains  from 
the  trade  or  business  carried  on  by  the  company  P 

2.  If  the  court  should  be  of  opinion  that  the 
company  was  not  so  assessable,  then 

(a)  Whether  all  the  dividends  on  the  shares  or 
stock  of  the  company,  wherever  and  to  whomsoever 
paid,  were  not,  for  the  purposes  of  the  charge  of 
income  tax,  to  be  deemed  to  have  been  paid  at  the 
registered  office  in  London,  and  the  oompany  was  not 
assessable  in  respect  of  the  aggregate  amount  thereof 
as  part  of  the  profits  or  gains  of  the  oompany  ?  or 

(o)  Whether  the  oompany  was  not  free  from 
assessment  in  respect  of  suoh  portion  of  its  profits  or 
gains  as  was  not  actually  remitted  to  the  United 
Kingdom,  but  was  distributed  out  of  the  United 
Kingdom  as  dividends  to  shareholders  of  the  oompany 
resident  abroad  P 

Bremner,  for  the  appellants. — The  case  is  within 
the  fifth  case,  Schedule  D.  The  test  is  whether  all 
the  operations  of  the  oompany  are  carried  on  abroad: 
Colquhoun  v.  Brooks,  38  W.  B.  289,  14  App.  Cas. 
493 ;  Bartholomay  Brewing  Co.  v.  Wyatt,  42  W,  B. 
173,  [1893]  2  Q.  B.  499.  Here  the  profits  are  entirely 
made  abroad,  and  if  the  hotel  at  Denver  were  burnt 
down  the  whole  business  of  the  company  must 
necessarily  come  te  an  end :  London  Bank  of  Mexico 
v.  Apthorpe,  39  W.  B.  564,  [1891]  2  Q.  B.  378. 
Though,  in  this  case,  the  English  oompany  have  a 
wider  control  than  in  the  Bartholomay  case,  yet  the 
question  of  control  does  not  affect  the  decision  in 
Colquhoun  v.  Brooks  at  all. 

Sir  B.  T.  Reid,  A.G.,  and  Danckwerts,  for  the 
respondent. — The  rule  in  Colquhoun  v.  Brooks  is  that 
the  exemption  was  limited  to  cases  where  the  business 
was  entirely  carried  on  abroad.  And  Bartholomay 
Brewing  Co.  v.  Wyatt  was  no  exception;  for  there 
the  English  oompany  merely  invested  in  shares  of 
the  American  company.  But  where  the  management 
and  control  is  carried  on  and  exercised  in  England — 
meetings  held,  books  and  papers  kept,  dividends 
declared,  &c.,  in  England — the  profits  are  taxable 
under  Schedule  D.  Secondly,  though  dividends  were 
paid  to  American  shareholders  in  America,  yet  the 
profits  they  represent  were  constructively  received  in 
England:  Scottish  Mortgage  Co.  of  New  Mexico  v. 
McKelvie,  2  Tax  Cas.  165,  24  Soo.  L.  B.  87. 

Bremner  replied. 

San  Paulo  Railway  Co.  v.  Carter. 

Case  stated  by  the  Commissioners  of  the  Income 
Tax  for  the  City  of  London. 
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The  cuxraxnstanoes  of  the  oompany  were  similar  to 
those  of  the  Denver  Hotel  Co.,  but  the  board  of 
direction  in  London  had  larger  direct  powers  of 
management  and  control.  The  business  was  carried 
on  in  Brazil  under  the  management  of  a  superintend- 
ent appointed  by  the  board  and  removable  by  them. 
But  the  board  had  power  directly  to  enter  into  con- 
tracts for,  and  to  purchase  in  England  and  send  to 
Brazil,  the  materials  for  the  improvement,  extension, 
and  repair  of  their  property,  and  for  plant,  such  as 
engines,  wagons,  &o.  The  aooounts  were  kept  and 
dividends  declared  in  England.  The  assessment  was 
made  under  the  first  case,  Schedule  D,  s.  100,  5 
&  6  Viot.  o.  35,  on  the  sum  of  £370,122,  and  it  was 
admitted  that  ii  the  assessment  had  been  made  under 
the  fifth  case  it  ought  to  have  been  made  on  the  sum 
of  £295,070. 

Finlay,  Q.C.,  and  Bremner,  for  the  appellants. — 
This  is  a  foreign  possession  within  the  fifth  case. 
The  property  must  be  looked  on  in  the  same  way  as 
if  it  were  owned  by  a  single  individual.  The  board 
in  England  are  only  rendered  necessary  by  the  fact 
that  it  is  owned  by  a  corporation.  The  business  is 
entirely  carried  on  abroad,  not,  as  in  the  London  Bank 
of  Mexico  v.  Apthorpe,  partly  in  England  with  branch 
establishments  abroad. 

Sir  B.  T.  Beid,  A.G.,  intimated  that  the  same 
arguments  applied  as  in  the  previous  case. 

The  following  judgments  apply  to  both  cases. 

Vatjghan  Williams,  J.— In  my  judgment  these 
two  oases  are  governed  by  the  decision  in  the 
Bartholomav  case*  Two  points  are  made  here.  It  is 
said  that  this  case  does  not  come  within  Colquhoun 
v.  Brooks,  because  the  management  in  this  case  is 
wholly  carried  on  in  London,  and  it  is  suggested 
that  the  decision  in  Colquhoun  v.  Brooke  is  based 
on  the  fact  that  Mr.  Brooks  was  a  sleep- 
ing partner.  But  though  Lord  Esher  mentioned 
the  fact,  it  does  not  seem  to  me  that  the 
judgments  in  the  House  of  Lords  went  in  the  slight- 
est degree  on  that  basis,  and,  from  observations  in 
Lord  Macnaghten's  judgment,  it  is  abundantly  clear 
that  the  decision  would  have  been  the  same  what- 
ever part  Mr.  Brooks  had  taken  in  the  management. 
In  Bartholomay's  case  also  it  seems  to  me  that  the 
judgments  are  wholly  irrespective  of  the  place  where 
the  ultimate  management  and  control  of  the  oompany 
was  conducted. 

The  other  point  is  that  in  the  present  case,  although 
the  dividends  were  not  remitted  to  England  in  specie, 
yet  they  were  constructively  remitted,  because  it  was 
only  after  the  profits  had  been  acoounted  for  to  the 
board  in  London  and  a  dividend  declared  thereon  that 
the  officers  in  Denver  were  permitted  to  retain  a  por- 
tion of  the  profits  and  distribute  them  in  America 
instead  of  sending  them  forward  in  specie  to  England. 
It  is  admitted,  that  if  a  similar  accounting  had  to  be 
taken  into  consideration  with  regard  to  the  fourth 
case,  the  case  would  be  governed  by  the  decision  in 
McKelvie's  case,  and  that  there  would  have  been  a 
constructive  remittance  of  the  dividends  in  England. 
Theanswer  is  that,  as  Wright,  J.,  has  pointed  out,  the 
decision  in  Bartholomay's  case  was  a  decision  that  the 
principle  of  constructive  remittance  has  no  application 
to  the  fifth  case — as  I  understand— upon  the  ground 
that  the  fifth  case  was  intended  originally  to  deal 
with  the  cases  of  sugar  plantations,  and  such  like  pro- 
perty, abroad,  and  that  with  regard  to  suoh  pro- 
perty it  would  be  clear  that  the  tax  would  not  be 
payable  unless  there  had  been  a  remittance  of  the 
profits  of  the  plantation  to  Great  Britain. 

80.  it  having  been  held  that  the  fifth  case  applies 
also  to  cases  of  foreign  trading,  the  same  principles 


must  be  applied.  I  confess  that,  had  I  not  known  the 
intention  of  the  court,  I  should  have  thought  the 
conclusion  arrived  at  in  Bartholomay's  case  might  well 
have  been  arrived  at  without  binding  us  in  this  case, 
and  for  this  reason :  in  Bartholomay's  case  the  proceeds 
of  the  trading  never  were,  even  as  a  matter  of  book- 
keeping, constructively  received  in  England.  The 
profits  took  the  shape  of  dividends  before  there  was 
any  constructive  remittance  to  England,  and  if  any- 
thing was  constructively  remitted  to  England  it  was 
the  dividends.  In  point  of  fact,  the  character  which 
the  money  had  assumed  in  America — namely,  divi- 
dends— was  never  altered  by  any  bookkeeper  entry  in 
England,  whereas,  where  you  have  no  American 
oompany  interposed,  the  case  seems  to  me  to  be 
different,  because,  the  character  of  the  money  in 
America  being  merely  the  proceeds  of  the  trading,  it 
does  undergo  a  change  by  reason  of  something  that 
takes  place  in  London — that  is  to  say,  it  becomes  a 
dividend,  and  it  is  as  a  dividend  that  it  is  distributed 
to  the  shareholders  in  America. 

But  at  the  same  time  lam  not  prepared  to  say  that 
Bartholomay's  case  does  not  bind  us  here,  because  I 
think  I  ought  to  take  it  that  that  case  was  intended 
to  decide  absolutely  that  a  constructive  remittance  and 
receipt,  on  the  principle  laid  down  in  McKelvie's  cast, 
has  no  application  whatever  to  the  fifth  case,  and  only 
applies  to  the  fourth. 

Wright,  J. — I  am  of  the  same  opinion.  I  think 
the  Bariholomay  case  governs  both  these  cases,  al- 
though certainly  there  is  room  for  doubt,  especially 
in  the  case  of  the  Brazilian  company.  A  substantial 
part  of  the  Brazilian  company's  business  is  un- 
doubtedly transacted  here ;  but  I  think  the  answer  to 
that  is  that  the  profit-earning  part  of  the  business 
is  exclusively  carried  on  in  Brazil.  If  that  is  so,  it 
is  more  consistent  with  the  judgments  in  the  London 
Bank  of  Mexico  v.  Apthorpe  to  hold  that  the  mere 
fact  that  a  subsidiary  part  of  a  business  which  really 
belongs  to  one  country  is  done  in  another,  does  not 
affect  the  law. 

I  wish  to  say  a  word  about  the  Bartholomav  Brewing 
Co,  v.  Wyatt.  It  is  true  there  was  a  dividend  declared 
in  America,  but  that  was  only  a  pro/ormd  declara- 
tion following  on  a  request  made  by  the  English 
board.  No  dividend  warrants  were  issued  on  it 
The  whole  of  the  dividends  went  to  the  shareholders 
constituting  the  English  company.  It  seems  to  me 
that  under  these  ciroumstanoes  all  the  dividends 
retained  in  America  for  the  benefit  of  American 
shareholders  were  constructive  payments  in  England 
of  a  debt  in  England,  and  that  it  is  only  because  the 
language  of  the  fifth  case  will  not  hit  that,  that  the 
amounts  are  not  taxable  in  England. 

Appeal  allowed. 

Solicitors  for  the  Denver  Co.,  Mellor,  Smith,  St 
May. 

Solicitors  for  the  San  Paulo  Co.,  Clements  & 
Williams. 

Solicitor  for  the  respondents,  The  Solicitor  of  Inland 
Revenue. 


Not.  3. 


a  B.  Div.  ] 

(Mathew  and  Charles,  JJ.) ) 

Walfobd  v.  Hackney  Board  of  Works,  (a.) 

Metropolis  management—Local  government — "  Owner" 
—u  Occupier''— Intermediate   tenant— tf  The    person 

(a.)  Reported  by  Erskdtb  Bjeid,  Esq.,  Barristcr- 
at-Law. 
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HlQH  COUBT. 


Tbtjman,  Hanbttby,  Buxton,  &  Oo.  (Limited)  v.  Kebslaxb. 


High  Cottbt. 


.  .  .  receiving  the  rack-rent " — "  Agent  or  trustee  " 
— "  Beneficial  owner  " — Liability  for  paving — Metro- 
polis Local  Management  Act,  1855  (18  &  19  Vict.  c. 
120),  ss.  105,  250. 

Where  a  lessee  sub-lets  the  premises  at  the  same  rent 
at  he  was  liable  for  to  Jus  landlord,  and  though  collecting 
the  rent  from  the  sub-lessee  pays  it  over  to  his  own  land- 
lord, and  derives  no  benefit  or  profit  therefrom  for  him- 
sdf,  he  is  not  liable  to  contribute  as  "  owner  "  to  the 
txpeuu  of  paving  the  street  by  the  district  board. 

Gate  stated  by  a  metropolitan  police  magistrate. 

This  was  an  appeal  from  an  order  made  by  a 
magistrate  of  the  North  London  Police-court,  who 
had  directed  that  Walford  as  "  owner  "  of  certain  pre- 
mises should  pay  to  the  Hackney  Board  of  Works  the 
sum  of  £110,  as  the  apportioned  amount  due  from 
him  towards  the  cost  of  paving  a  new  street  upon 
which  his  premises  fronted. 

The  question  to  be  determined  by  the  court  was 
'  whether,  under  the  circumstances,  Walford,  the  inter- 
mediate tenant,  was  the  owner  of  the  premises  within 
the  meaning  of  the  250th  section  of  the  Metropolis 
Local  Management  Act,  1855  (18  &  19  Vict.  c.  120). 

The  material  facts  are  as  follows :  —  In  1886 
Harper  let  the  premises  to  Walford  for  a  term  of 
years  unexpired,  at  the  rent  of  £25  a  year,  which  was 
subsequently  increased  to  £31.  Walford  occupied, 
and  in  1889  sublet  the  premises  to  Wright,  agreeing 
to  accept  the  same  rent  of  £31  a  year  as  he  him* 
self  paid.  Wright  took  possession  of  the  premises  and 
paid  the  rent  to  Walford  quarterly,  who  regularly 
paid  it  to  Harper.  It  was  alleged  by  counsel  for  the 
appellant  that  Walford  negotiated  with  Harper  to 
accept  Wright  as  his  tenant,  and  that  Harper  con- 
sented to  accept  Wright  as  such,  but  no  fresh  lease 
from  Harper  to  Wright  was  actually  executed. ' 

F.  Low,  for  the  appellant  Walford,  showed  cause 
against  the  order.  There  is  evidenoe  from  the 
correspondence  to  show  that  an  arrangement  was 
made  between  Harper  and  Wright,  by  which  the 
latter  became  really  the  tenant,  and  Walford,  in  col- 
lecting the  rent,  acted  merely  as  a  conduit  between 
the  two  parties.  [Mathew,  J. — Do  I  understand 
that  there  was  a  surrender  of  the  premises  by  Walford 
in  favour  of  Wright  P]  Tes,  that  was  the  substance 
of  the  arrangement.  From  that  time  Walford  re- 
ceived no  benefit  whatever  from  the  rent  he  collected, 
and  could  not  be  held  to  be  the  "  owner  "  who  re- 
eeived— t.e.,  who  was  beneficially  entitled  to — the 
rack-rent.  He  was,  in  fact,  only  a  bare  trustee,  and 
Wright,  although  he  handed  the  rent  to  Walford, 
was  really  paying  rent  directly  to  Harper. 

Seven,  for  the  respondent  board  of  works. — Walford 
is  the  person  who  receives  the  rack-rent.  He  either 
receives  it  for  himself  or  as  agent  for  Harper.  The 
board  can  call  upon  him  to  pay  in  either  case,  in  the 
same  way  as  the  Income  Tax  Commissioners  can  sum- 
mons a  bare  trustee  of  a  fund  to  pay  the  income  tax. 
That  was  held  in  1864  in  Peek  v.  Waterloo  Local  Board 
of  Health*  12  W.  B.  252,  27  J.  P.  807,  and  has  never 
been  challenged.  Cook  v.  Montagu,  20  W.  B.  624, 
LR.7Q.  B.  418,  was  decided  on  different  grounds. 

He  also  cited  Bowditch  v.  Wakefield  Local  Board  of 
Works,  L.  B.  6  a  B.  567, 19  W.  B.  Dig.  66 ;  Wright 
▼.  Ingle,  34  W.  B.  220,  16  Q.  B.  D.  379 ;  Truman  v. 
Kerslake,  post,  p.  Ill,  [1894]  2  Q.  B.  774,  and  In  re 
Christchurch  Indoeure  Act,  42  W.  B.  614. 

Mathxw,  J. — In  this  case  I  think  the  order  of  the 
soagistrmte  is  wrong  and  must  be  set  aside.  Section 
106  provides  that  where  the  vestry  deem  it  necessary 
to  pave  a  street,  the  "  owners"  of  the  houses  forming 
such  street  shall,  on  demand,  pay  to  the  vestry  the 


amount  of  the  estimated  expenses  of  providing  and 
laying  such  pavement.  The  question,  therefore,  that 
we  have  to  decide  is  whether  Walford  is  the  "  owner  " 
of  the  premises  within  the  meaning  of  the  term  as  used 
in  the  250th  section,  which  says  that  the  word 
"  owner  "  shall  mean  "  the  "  person  for  the  time  being 
receiving  the  rack-rent  of  the  premises,  whether  on 
his  own  account  or  as  agent  or  trustee  for  any  other 
person.  The  facts  of  this  case  are  peculiar,  for 
although  Walford  in  a  certain  sense  received  the  rack- 
rent  from  his  sub-tenant,  and  could  certainly  enforce  his 
right  to  do  so  by  law,  yet,  as  a  matter  of  fact,  he  did 
not  receive  any  rent  from  him  at  all.  The  question 
is  one  of  extreme  importance  to  local  authorities,  for 
if  the  magistrate's  decision  were  upheld  they  would 
often  have  put  upon  them  a  mere  "  man  of  straw," 
not  really  responsible,  the  real  benefit  being  enjoyed 
by  the  owner  actually  in  receipt  of  the  rent.  The 
charge  was  laid  upon  the  owner  of  the  premises,  and 
the  question  was — Walford  clearly  not  being  the 
"  owner  "  in  the  ordinary  sense  of  the  term — whether 
the  court  was  coerced  by  the  statute  to  declare  that 
he  was  the  "owner"  because  he  happened  to  be  in 
receipt  of  the  rack-rent.  It  would,  indeed,  bean 
extraordinary  state  of  things  if  we  had  to  hold  that  a 
man  paying  the  whole  of  the  rent  over  to  another 
person  was  really  the  owner  of  the  premises.  If  he 
paid  over  a  less  sum  than  he  actually  received  it  might 
alter  the  case,  for  then  he  would  be  the  only  person 
in  receipt  of  the  full  rack-rent,  and,  therefore,  the 
only  person  that  would  satisfy  the  definition  of 
"  owner,"  but  here  he  pays  over  the  whole  amount  of 
the  rent  he  receives  to  Harper.  It  cannot  be  supposed 
that  it  was  the  intention  of  the  Legislature  that  a 
person  in  suoh  a  position  should  be  liable  as  "  owner," 
for  as  a  matter  of  fact  he  is  not  the  actual  receiver  of 
the  rack-rent,  and  is  not,  therefore,  the  "  owner " 
within  the  meaning  of  the  250th  section  of  the  statute. 
For  these  reasons  the  appellant  must  suooeed. 

Charles,  J. — I  am  of  the  same  opinion.  I 
confess,  however,  that  it  strikes  me  as  strange  that 
if  the  appellant  had  paid  over  5s.  less  than  the  actual 
rent  he  received  from  his  sub- tenant  he  might  in  that 
case  have  been  held  liable,  although  he  is  not  now, 
because  he  pays  over  the  exact  amount.  The  reason 
for  this  apparent  anomaly  has  been  explained  by  my 
learned  brother — namely,  that  in  that  case  the 
appellant  would  be  the  only  person  in  receipt  of  the 
rack-rent,  whereas  in  the  present  case  he  is  not. 

Order  set  aside.    Leave  to  appeal  refused. 

Solicitors  for  the  appellant,  Marsden  <k  Sons. 

Solicitor  for  the  respondent,  H.  T.  Tiddeman. 


Q.  B.  Div.  (Dvsnl.  CL).       )  July  12 ; 

(Lawranoe  and  Kennedy,  JJ.)  )  Aug.  8,  1894. 

Truman,  Hanbuby,  Buxton,  &  Co.  (Limited)  v. 
Kebslake.  (a.) 

Local  government— Sanitary  authority— Abatement  of 
nuisance  —  "Owner"  of  premises  —  Public  Health 
{London)  Act,  1891  (54  <fc  55  Vict.  c.  76),  ss.  4,  141. 

A  lessee  of  certain  premises  sub-let  them  for  the  whole 
term  of  the  lease  less  a  few  days.  The  sub-lease  con- 
tained the  same  covenants  and  conditions,  and  reserved 
the  same  rent  {not  a  rack-rent),  as  the  lease.  The  lease 
and  the  sub-lease  were  subsequently  assigned  to  different 
persons. 


(a.)  Beported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 
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High  Coubt. 


Held,  that  the  assignee  of  the  sub-lease  was,  but  the  ' 
assignee  of  the  lease  was  not,  "owner"  of  the  premises 
within  the  meaning  of  the  Public  Health  (London)  Act, 
1691,  s.  141. 

Case  stated  by  the  oourt  of  quarter  sessions  for  the 
administrative  county  of  London. 

On  the  21st  of  September,  1874,  George  Hastings 
leased  No.  73,  Wyndham-road,  and  the  adjoining 
premises,  No.  71,  Wyndham-road,  to  Gurney  Han- 
bury,  for  a  term  of  thirty-nine  and  a  half  years, 
less  ten  days,  from  the  24th  of  June,  1885,  at  a 
yearly  rent  of  £60,  payable  quarterly.  The  lessee 
covenanting  to  pay  all  land  tax,  sewers  rate,  tithes, 
or  rent-charges,  or  payments  in  lieu  thereof,  and 
all  other  rates,  taxes,  assessments,  and  impositions 
whatsoever,  parliamentary  or  parochial,  during  the 
term  of  the  lease,  and  also  at  all  times  during  the 
term  to  insure  and  well  and  sufficiently  repair,  and 
keep  in  good  order  and  condition,  the  premises  and  all 
walls,  privies,  sinks,  &o. 

On  the  29th  of  March,  1881,  Gurney  Hanbury 
sub-let  the  premises  to  Thomas  Aslett  for  the  term  of 
thirty-nine  and  a  half  years,  from  the  24th  of  June, 
1885,  less  twenty-one  days.  The  sub-lease  contained 
the  same  covenants  and  conditions,  and  reserved  the 
same  rent,  as  the  original  lease.  A  premium  of  £525 
was  paid  by  the  sub-lessee. 

On  the  7th  of  February,  1883,  Thomas  Aslett  as- 
signed the  sub-lease  to  Brighton  Bishop,  who  paid 
a  premium  of  £790 ;  and  in  the  same  year  Gurney 
Hanbury  disposed  of  his  business  to  the  appellants, 
and  assigned  the  original  lease  to  them.  In 
December,  1893,  a  summons  was  granted  against 
the  appellants,  as  "owners"  of  the  premises  (on  the 
application  of  the  respondent,  the  sanitary  inspector), 
under  section  4  of  the  Publio  Health  Aot,  1891  (54  & 
55  Vict.  o.  76).  The  existence  of  the  nuisance  was 
admitted.  Bishop,  the  assignee  of  the  sub-lease,  was 
in  December,  1893,  in  occupation  of  the  premises. 

The  magistrate  convicted  the  appellants,  and  the 
oonviotion  was  confirmed  by  the  court  of  quarter 
sessions,  who  stated  a  case. 

By  the  Public  Health  Aot,  1891  (54  &  55  Vict, 
o.  76),  s.  4 :  "On  the  receipt  of  any  information 
respecting  the  existence  of  a  nuisance  liable  to  be 
dealt  with  summarily  under  this  Aot,  the  sanitary 
authority  shall,  if  satisfied  of  the  existence  of  a 
nuisance,  serve  a  notice  on  the  .  .  .  owner  of  the 
premises  on  which  such  nuisance  arises,  requiring  him 
to  abate  the  same  within  the  time  specified  in  the 
notice.     .    .    ." 

Byseotion  141:  "The  expression  'owner'  means 
the  person  for  the  time  being  receiving  the  rack-rent 
of  the  premises  in  connection  with  which  the  word  is 
used,  whether  on  his  own  account  or  as  agent  or 
trustee  for  any  other  person,  or  who  would  so  receive 
the  same  if  such  premises  were  let  at  a  rack-rent. 
The  expression  '  rack-rent '  means  rent  which  is  not 
less  than  two-thirds  of  the  full  annual  value  of  the 
premises  out  of  whioh  the  rent  arises ;  and  the  full 
annual  value  shall  be  taken  to  be  the  annual  rent 
whioh  a  tenant  might  reasonably  be  expected,  taking 
one  year  with  another,  to  pay  for  the  premises,  if  the 
tenant  undertook  to  pay  all  usual  tenants'  rates  and 
taxes,  and  tithe  commutation  rent-oharge  (if  any), 
and  if  the  landlord  undertook  to  bear  the  cost  of  the 
repairs  and  insurance,  and  the  other  expenses  (if  any) 
necessary  to  maintain  the  premises  in  a  state  to 
command  suoh  rent." 

Bigham,  Q.C.,  and  Bodkin,  for  the  appellants.— 
The  appellants  are  not  "  owners  "  within  the  meaning 
of  the  Aot.  The  assignee  of  the  sub-lease  (Bishop'  is 
the  only  person  who  could  receive,  or  let  the  premises 


at  a  rack-rent.    The  premises  are  not  let  at  a  rack- 
rent. 

They  relied  on  Bowditch  v.  Wakefield  Local  Board, 
6  Q.  B.  567,  19  W.  B.  C.  L.  Dig.  66 ;  Wright  v. 
Ingle,  34  W.  B.  220,  16  Q.  B.  D.  379. 

Biron,  for  the  respondent. — If  the  premises  were  let 
at  a  rack-rent  the  appellants  would  be  the  persons 
entitled  to  receive  the  same.  The  rent,  in  fact, 
received  by  them  was  a  rack-rent.  The  objeot  of  the 
interpretation  section  was  to  make  the  owner,  at 
distinct  from  the  tenant,  liable. 

He  cited  Parker  v.  Inge,  17  Q.  B.  D.  584,  35  W.  B. 
Dig.  141. 

Cur.  adv.  vuU, 

Aug.  8. — The  judgment  of  the  Coubt  was  read 
by 

Kennedy,  J. — The  only  question  in  this  case  is 
whether  or  not  the  court  of  general  quarter  sessions 
for  the  administrative  county  of  London  was  right 
in  holding  the  appellants,  Messrs.  Truman,  Hanbury, 
Buxton,  &  Co.  (Limited),  to  be  "  owners,"  within 
the  meaning  of  the  Publio  Health  (London)    Act, 
1891  (54  &  55  Viot,  c  76),  s.  141,  of  certain  premises, 
No.  73,  Wyndham-road,    CamberweU.     The  oourt, 
holding  them  to  be  suoh  owners,  upheld  on  an  appeal 
this  conviction  of  one    of   the  metropolitan   police 
magistrates  under  the  said  statute  for  having  certain 
structural     nuisances    upon    the    above-mentioned 
premises  after  notice  to  abate  the  same.    [His  lord- 
ship stated  the  facts,  and  proceeded : — 1    The  defini- 
tion of  " owner"  and  of  "rack-rent''  in  the  141st 
section  of  the  statute  above  referred  to  is  as  follows  :— 
[His  lordship  read  the  section,  and  proceeded :— ] 
It  appears  to  us  to  be  clear  from  the  facts  stated  in 
the  case  that  none  of  the  parties  interested  in  these 
premises,  could  be  said  to  be  receiving  a  "  rack  rent" 
within  the  meaning  of  the  141st  section,  and  the 
counsel  for  the  respondent  did  not  seriously  dispute 
this.    What  he  did  contend,  and  what  the  county 
quarter  sessions  held,  was  that  the  appellants  were 
"owners"  of  the  premises,  because  they  were  the 
persons  who,  in  the  terms  of   the   latter  part    of 
the  same  section,   "would  so  (i.e.,  either  on  their 
own   acoount   or  as  agent  or  trustee)    receive  the 
same  (i.e.,  the  rack-rent}  if  such  lands  or  premises 
were  let  at  a  raok-rent    ;    and  therefore  the  single 
question  for  our  determination  is  whether  or  not  this 
contention   is   well   founded.     In  our  opinion  the 
court  (of  quarter  sessions  was  wrong  in  holding  the 
appellants  to  be  "  owners "  within  the  meaning  of 
this  enactment.    It  appears  to  us  to  be  impossible  to 
treat  as  the  persons  who  would  receive  the  rack-rent, 
if  the  premises  were  let  at  a  rack-rent,  persons  who, 
at  the  time  when  the  "  owner  "  of  premises  as  defined 
by  the  141st  section  has  to  be  found,  have  not  suoh 
an  interest  in  the  property  that  if  it  was  let  at  a.  rack- 
rent  they  would  receive  it.    The  words  of  the  section, 
in  our  judgment,  in  the  case  of  there  being  no  one  who 
in  fact  receives  a  raok-rent  from  the  actual  occupier, 
designate  as  "  owner "   the  person  who,  rebus    sic 
stantibus— 'that  is  to  say,  with  the  interests  on  the 
premises  as  they  are — would,  if  they  were  let  to  an 
occupier  at  a  rack-rent,  receive  that  rack-rent. 

In  this  case,  whilst  the  sub-lease  to  Aslett  subsists 
— that  is  to  say,  for  the  next  thirty  and  a  half  years, 
and  until  a  date  only  eleven  days  anterior  to  the  ex- 
piring of  the  appellants'  own  interest — the  appellants 
could  not  let  to  any  one.  The  only  person  who  could 
let  the  premises  at  a  rack-rent,  the  only  person  whose 
interest  in  the  promises  places  him  in  a  position  to 
reoeive  a  rack-rent,  is  Bishop,  the  assignee  of  the 
sub-lease  to  Aslett.  His  interest  as  assignee  of  the 
sub-lease  gives  him  the  power  of  so  letting;  and  if  the 
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premises  were  to  let  he  is  the  person  who  would 
receive  the  rack-rent.  He  chooses,  it  is  true,  to 
occupy  the  premises  himself,  but  we  see  nothing  to 
prevent  the  same  person  being  both  occupier  of  the 
premises  and  the  "owner"  within  the  meaning  of 
this  section. 

The  cases  referred  to  in  the  course  of  the  argument 
before  ua  of  Bowditch  v.  Wakefield  Local  Board  and 
Wright  v.  Ingle,  in  which  questions  as  to  the  meaning 
of  the  term  "  owner "  in  similar  provisions  of  the 
Public  Health  Act,  1848,  and  the  Metropolis  Local 
Management  Act,  1855,  are  raised,  are  not  decisions 
directly  in  point,  but  there  are  passages  in  some  of 
the  judgments  in  the  cases  whioh  appear  to  us,  to 
some  extent  at  least,  to  support  the  conclusion  to 
which  we  have  come  in  this  case.  The  decision  of  the 
Court  of  Queen's  Bench  (Blackburn,  Quain,  and 
Archibald,  JJ.)  in  The  Poplar  Board  of  Works  v.  Love, 
29  L.  T.  N.  S.  915,  22  W.  B.  Dig.  144,  whioh  was  not 
referred  to  in  the  argument  before  us,  also,  in  our 
judgment,  supports  that  conclusion. 

For  the  reasons  whioh  have  been  stated  we  are  of 
opinion  that  the  decision  of  the  quarter  sessions  was 
not  correct,  and  that  the  question  of  law  raised  in  the 
case  must  be  answered  in  favour  of  Messrs.  Truman, 
Hanbuiy,  Buxton,  &  Go.  (Limited),  and  the  judgment 
of  the  quarter  sessions  and  the  conviction  of  the 
justice  will  be  quashed. 

Conviction  quashed. 

Solicitors  for  the  appellants,  Clapham,  Fitch,  <&  Co. 

Solicitors  for  the  respondent,  Marsden  <fc  Son. 


3£ou0e  of  lor)*. 

^nd£'j  Aug.  3, 1894. 

Shubthwajte  v.  Hanway.  (a.) 
Practice — Parties — Joinder   of  plaintiffs — Breaches  of 
contracts  with  different  plaintiffs — Action  by  shippers 
upon  similar  bills  of  lading — Ord.  16,  r.  1 ;   ord.  18, 
rr.  1,  8;  ord.  70,  rr.  1,  2. 

Ord.  16,  r.  1,  which  provides  that  "  all  persons  may 
he  joined  as  plaintiffs  in  whom  the  right  to  any  relief 
claimed  is  alleged  to  exist,  whether  jointly,  severally,  or 
in  the  alternative*"  does  not  authorize  the  joining  under 
(me  writ  of  different  and  distinct  causes  by  various 
plaintiffs. 

Where,  therefore,  goods  were  shipped  for  a  particular 
voyage  on  the  same  vessel,  the  holders  of  similar  bills  of 
lading  cannot  combine  as  plaintiffs  in  one  action  against 
the  shipowners  for  damages  for  short  delivery,  since  the 
causes  of  action  arise  out  of  separate  and  distinct  trans- 
actions. 

Decision  of  the  Court  of  Appeal  (42  W.  B.  133,  [1893] 
2  Q.  B.  412)  reversed. 

This  was  an  appeal  from  the  judgment  of  the  Court 
of  Appeal  (Lord  Esher,  M.B.,  and  Kay,  L.J. ;  Bo  wen, 
LJ.,  dissenting)  reported  42  W.  B.  133,  [1893]  2  Q.  B. 
412,  where  the  facts  are  set  out;  they  sufficiently 
appear  in  the  judgments. 

Bigham,  Q.C.,  and  Joseph  Walton.  Q.C  {Pickford, 
Q.C,  with  them),  for  the  appellants,  the  defendants. 
— The  causes  of  action  are  really  different,  though 
they  were  all  caused  by  the  non-delivery  of  the  goods. 
Booth  t.  Briscoe,  25  W.  B.  838,  2  Q.  B.  D.  496;  ord. 

(a.)  Beported   by  Charles  H.  Gbaftox,  Esq., 
Barrister-at-Law. 


16,  r.  1 ;  ord.  18,  r.  1 ;  Bur  stall  v.  Beyfaa,  32  W.  B. 
418,  26  Ch.  D.  35;  Sandes  v.  Wildsmith,  [1893]  1 
a  B.  771 ;  and  Gort  v.  Bowney,  34  W.  B.  696,  17 
Q.  B.  D.  625,  were  referred  to. 

Finlay,  Q.C,  and  T.  G.  Carver,  for  the  respondents, 
the  plaintiffs. — The  court  by  its  inherent  power  would 
prohibit  the  joining  of  aotions  of  a  different  character. 
Here  the  relief  is  the  same,  and  arose  out  of  the  same 
transactions,  and  depends  upon  the  same  evidence:  see 
Devaynes  v.  Bobinson,  5  W.  B.  109,  24  Beav.  86 ;  ord. 
18,  r.  6 ;  ord.  16,  rr.  3-8.  Booth  v.  Briscoe  is  a  decision 
in  favour  of  the  respondents.  See  Spence  v.  Union 
Marine  Insurance  Co.,  16  W.  B.  1010,  L.  B.  3  C.  P. 
427. 

Bigham,  Q.C,  replied. 

The  House  took  time  for  consideration. 

Lord  Hebschell,  L.C. — The  appellants  are  the 
owners  of  a  vessel  called  The  CasUeton.  The 
respondents  shipped  certain  cotton  on  board  that 
vessel  for  carriage  from  a  foreign  port  to  Liverpool. 
On  arrival  at  that  port  it  was  found  that  the 
marks  of  eighteen  bales  had  been  obliterated,  and 
that,  taking  these  into  account,  the  total  number 
which  arrived  was  less  by  thirty-three  than  the 
number  which,  according  to  the  bills  of  lading,  had 
been  shipped.  Thereupon  the  present  action  was 
brought,  the  plaintiffs  being?  the  several  holders  of  the 
bills  of  lading,  either  as  shippers  or  as  indorsees  from 
shippers,  who  had  not  received  delivery  of  the 
number  of  bales  specified  in  their  bills  of  lading 
respectively.  Upon  the  question  whether  such  an 
action  can  be  maintained  there  has  been  a  great 
difference  of  judicial  opinion.  Mathew,  J.,  refused 
to  stay  the  action.  Day,  J.,  and  Collins,  J.,  in  the 
Queen's  Benoh  Division,  took  a  different  view,  but 
their  judgment  was  reversed  by  the  Master  of  the 
Bolls  and  Kay,  L.J.,  the  late  Bo  wen,  L.J.,  dis- 
senting. 

It  is  admitted  that  the  claims  of  the  plaintiffs  are 
several,  that  they  have  no  joint  cause  of  action  or 
claim  to  relief,  and  that  before  the  Judicature  Act 
they  could  not  have  been  joined  as  plaintiffs  in  such  an 
aotion  as  the  present;  but  it  is  contended  that 
ord.  16,  r.  1,  justifies  the  course  which  has  been 
pursued  in  making  them  co-plaintiffs.  The  argu- 
ment of  the  learned  counsel  for  the  respondents 
went  this  length,  that  the  rule  sanctions  the 
joinder  of  any  number  of  plaintiffs,  however  distinct 
the  causes  of  action  in  respect  of  which  they  are 
suing,  subject  only  to  this,  that  any  defendant 
alleging  that  several  causes  of  action  have  been 
united  which  cannot  conveniently  be  disposed  of  to- 
gether may,  under  ord.  18,  r.  8,  apply  for  an 
order  confining  the  action  to  such  of  the  cauaes  of 
action  as  can  be  conveniently  disposed  of  together. 
If  the  argument  be  a  sound  one  it  cannot,  in  my 
opinion,  stop  short  of  the  point  to  which  the  learned 
counsel  pressed  it  The  Master  of  the  Bolls  thought 
a  more  limited  construction  might  be  put  upon  the 
rule,  that,  large  as  the  words  of  the  rule  were,  if  the 
causes  of  action  vested  in  the  plaintiffs  respectively 
were  not  merely  separate  causes  of  action,  out  were 
in  respect  of  utterly  distinct  and  different  trans- 
actions, then  the  plaintiffs  could  not  join  in  one 
action  in  respect  of  them.  I  am  unable,  with  all 
deference,  to  find  anything  in  the  language  of  the 
rule  to  justify  drawing  such  a  line,  nor  can  I  see  how 
it  could  in  practice  be  drawn.  Take  the  facts  of  the 
present  case  as  an  illustration.  In  what  sense  can 
it  be  said  with  accuracy  that  the  different  causes  of 
action  all  arise  out  of  the  same  transaction?  The 
claim  is  in  each  case  in  respect  of  a  breach  of  a 
separate   contract    to    deliver   the    goods  shipped. 
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Whether  the  goods,  the  non-delivery  of  which  is  com- 
plained of,  were  in  fact  shipped  depends  in  each  case 
upon  a  different  set  of  circumstances.  The  several 
consignments  may  have  been  and  probably  were 
delivered  to  the  shipowner  by  different  persons,  at 
different  times,  and  under  different  oiroumstanoes. 
They  were,  it  is  true,  delivered  for  oarriage  in  the 
same  ship  and  were  goods  of  the  same  description. 
But  I  cannot  see  that  this  makes  the  transaction  one, 
any  more  than  if  goods  oonsigned  by  different  persons 
had  been  intended  for  oarriage  by  different  ships  and 
had  been  of  a  different  description.  Precisely  the 
same  controversy,  requiring  just  the  same  proof,  might 
have  arisen  in  the  one  case  as  in  the  other.  And  if 
the  one  case  be  within  the  rule,  I  see  nothing  in  its 
terms  to  exclude  the  other.  Ord.  16,  r.  1,  purports 
to  deal  merely  with  the  parties  to  an  action,  and  has, 
I  think,  no  reference  to  the  joinder  of  several  causes 
of  action.  This  subject  is  dealt  with  in  order  18. 
Yet,  if  I  oorreotly  understand  the  argument  of  the 
respondents,  the  construction  they  put  upon  order  16 
necessarily  deals  with  the  joinder  of  several  causes  of 
aotion,  and  confers,  without  reference  to  any  other 
order  or  rule,  the  right  "  to  unite  in  the  same  action 
several  causes  of  action."  For  if  it  sanctions  the 
joining  of  plaintiffs  having  separate  and  distinct 
causes  of  action,  this  involves  of  necessity  the  union 
in  one  action  of  several  causes  of  action.  The  rule 
provides  that  "  all  persons  may  be  joined  as  plaintiffs 
m  whom  the  right  to  any  relief  claimed  is  alleged  to 
exist,  whether  jointly,  severally,  or  in  the  alterna- 
tive." This  conveys,  to  my  mind,  the  idea  that  the 
relief  claimed  by  the  plaintiffs  who  are  joined  is  to  be 
the  same  relief,  especially  when  I  consider  that  the 
rule  only  relates  to  the  parties  to  an  action,  and  that 
the  right  to  join  more  than  one  cause  of  action  is 
regulated  by  another  rule. 

But  for  the  use  of  the  word  "  severally  "  I  do  not 
think  any  doubt  would  have  been  entertained  that 
this  was  the  true  construction.  There  was  naturally 
much  discussion  as  to  the  meaning  and  effect  of  that 
word.  In  construing  these  rules  it  must  always  be 
borne  in  mind  that  before  the  passing  of  the  Judica- 
ture Act  the  practice  and  procedure  of  the  Court 
of  Chancery  and  the  courts  of  common  law  differed 
in  many  respects.  It  was  a  leading  object  of  the 
rules  framed  under  that  Act  to  formulate  a  code  of 
procedure  which  should  in  general  be  applicable  to 
the  Common  Law  and  Chancery  Divisions  of  the  High 
Court  alike.  Now  there  can  be  no  doubt  that  in  the 
Court  of  Chancery  there  were  many  cases  in  whioh 
co-plaintiffs  might  severally  be  entitled  to  the  same 
relief,  and  might,  before  the  Judicature  Aot,  have 
been  properly  joined,  although  their  claim  was  neither 
joint  nor  alternative.  There  is,  therefore,  no  difficulty 
in  satisfying  every  word  of  the  rule  by  the  construc- 
tion which  I  have  suggested,  and  which,  I  confess, 
appears  to  me  the  natural  one.  It  cannot  be  doubted 
that  whatever  construction  is  put  upon  the  rule  I  have 
been  considering  must  be  applied  equally  to  rule  4  of 
the  same  order.  The  result  of  the  respondents'  con- 
tention would  be  that  any  number  of  plaintiffs  might 
join  together  to  sue  any  number  of  defendants  in  re- 
spect of  causes  of  action  not  common  to  either  plain- 
tiffs or  defendants.  There  are  other  rules  of  order  16 
which  seem  to  me  to  militate  against  this  contention. 
It  is  difficult  to  understand  how  there  could  ever  be  a 
"misjoinder"  if  such  procedure  were  authorized. 
And  what  is  the  use  of  rule  6,  which  enables  a  plain- 
tiff, "at  his  option,  to  join  as  parties  to  the  same 
aotion  all  or  any  of  the  persons  severally  or  jointly 
and  severally  liable  on  any  one  contract,"  if  the 
previous  rules  have  the  effect  contended  forP  I  do 
not  pause  to  discuss  the  question  whether  the  con- 
struction oontended  for  by  the  appellants  or  by  the 


respondents  would  be  found  to  provide  the  more  con- 
venient prooedure.  I  have  endeavoured  to  construe 
the  rule  apart  from  suoh  considerations,  but  this  much 
I  may  say,  that  I  am  far  from  satisfied  that  the 
balance  of  convenience  is,  as  the  respondents  con- 
tend, on  their  side.  I  cannot  accede  to  the  argument 
urged  for  the  respondents,  that,  even  if  the  joinder  of 
the  plaintiffs,  in  one  action  was  not  warranted  by  the 
rule  relied  on,  this  was  a  mere  irregularity  of  which 
the  defendants,  by  virtue  of  order  70,  could  not  now 
take  advantage.  If  unwarranted  by  any  enactment 
or  rule,  it  is,  in  my  opinion,  much  more  than  an 
irregularity. 

Before  concluding  I  ought  to  refer  to  the  case  of 
Booth  v.  Briscoe,  which  was  much  relied  on  by  the 
respondents.  The  plaintiffs  who  were  joined  in  that 
action  sued  in  respect  of  a  libel  impugning  the 
management  of  an  institution  of  which  they  were  the  j 
trustees.  No  objection  was  taken  to  the  constitution 
of  the  action.  They  recovered  joint  damages.  In 
the  Court  of  Appoal  Lord  Bramwell  intimated  an 
opinion  that  their  causes  of  action  were  several,  and 
that  the  damages  should  have  been  several  also.  Bat  j 
he  thought  that  they  might,  nevertheless,  under  the 
circumstances,  properly  be  joined.  It  is  not  neces- 
sary to  determine  whether  that  case  was  rightly  de- 
cided. It  is  enough  to  say  that  it  was  a  very  dif- 
ferent one  from  the  present.  I  think  that  the  judg- 
ment of  the  Court  of  Appeal  should  be  reversed,  and 
the  judgment  of  the  Queen's  Bench  Division  restored, 
and  that  the  respondents  should  pay  the  costs,  here 
and  below. 

Lord  Russell  of  Kellowen.— In  this  case  the 
respondents,  the  plaintiffs  below,  sue  the  ap- 
pellants, the  defendants  below,  for  non-delivery  of 
oertain  bales  of  cotton  shipped  in  the  defendants' 
steamship  Castleton  at  Galveston  for  oarriage  to 
Liverpool.  The  plaintiffs  consist  of  sixteen  firms  or 
persons,  nine  of  whom  are  alleged  to  have  been 
shippers  and  seven  consignees  of  the  cotton  in  ques- 
tion. The  defendants  have  pleaded  several  defences, 
the  principal  defence  apparently  being  that  the  bales 
of  cotton  claimed  were  never  shipped,  or  received  for 
shipment,  on  board  the  defendant's  ship.  The  facts 
alleged  in  the  pleadings,  so  far  as  they  are  material, 
are  as  follows : — Each  of  the  nine  shippers  shipped 
bales  of  ootton,  in  various  quantities,  on  board  The 
Castleton,  receiving  separate  bills  of  lading  therefor. 
The  facts  common  to  all  the  shipments  were :  that 
the  shipments  consisted  of  bales  of  ootton ;  that  they 
were  laden  on  board  the  same  ship  (whioh  was  a 
general  ship}  ;  that  they  were  oonsigned  to  the  same 
port ;  and  tnat  the  bills  of  lading  were  similar  in  all 
respects  material  in  this  case.  When  the  ship  arrived 
at  Liverpool  it  was  found  that  the  total  number  of 
bales  landed  fell  short  of  the  total  number  in  the  bilk 
of  lading  bv  eighteen.  Further,  it  was  found  in  the 
case  of  fifteen  of  the  landed  bales  that  then- 
distinctive  marks  and  numbers  had  been  obliterated, 
and  that  they  were  unidentifiable.  Those  fifteen  bales 
have  been  sold,  and  it  is  stated  that  their  proceeds 
have  been  distributed  proportionately  amongst  the 
several  consignees. 

In  this  state  of  things  the  plaintiffs  joined  in 
bringing  the  present  aotion.  The  defendants  objected 
to  the  joinder  of  the  plaintiffs  in  one  action,  and 
olaimed  that  each  plaintiff  was  bound  to  bring  a 
separate  aotion  in  respect  of  his  shipment  or  consign- 
ment, as  being  a  separate  and  distinct  cause  of  action. 
On  the  1st  of  June,  1893,  Mathew,  J.,  made  an  order 
refusing  an  application  to  stay  the  aotion;  but  on 
appeal  from  that  refusal  Day,  J.,  and  Henn 
Collins,  J.,  on  the  30th  of  June,  1893,  made  an  order 
that  all  further  proceedings  should  be  stayed,  or  the 
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action  dismissed,  on  the  ground  that  the  plaintiffs 
should  have  brought  separate  actions  in  respect  of 
their  respective  claims,  and  further  ordered  that  the 
plnitiflffw  should  elect  as  to  the  claim  to  be  proceeded 
with.  Upon  appeal  had  from  the  last-mentioned 
order,  the  Master  of  the  Bolls  and  Kay,  L.J.  (Bo wen, 
L.J.,  dissenting),  gave  judgment  reversing  the  order 
of  the  Divisional  Court,  and  thereby  allowed  the 
action  to  proceed.  From  that  judgment  the  present 
appeal  is  Drought. 

The  question  thus  raised  before  your  lordships 
tarns  upon  the  proper  construction  of  ord.  16,  r.  1. 
That  rede  provides  that :  [His  lordship  read  the 
role.]  The  Master  of  the  Bolls  thought  that, 
grammatically  construed,  the  rule  was  wide  enough 
in  its  terms  to  permit  of  the  joining  of  any  number  of 
plaintiffs,  although  their  causes  of  action  related  to 
entirely  distinct  and  different  transactions ;  but  he 
thought  that,  in  order  to  prevent  the  absurdity  which 
he  considered  might  arise  from  that  wide  construction, 
the  rule  ought  to  be  construed  with  this  limitation — 
namely,  that  although  several  plaintiffs  with  differ- 
ent and  distinct  causes  of  action  might  be  joined 
together  in  one  action,  their  causes  of  action  must 
arise  out  of  the  same  transaction.  Further,  he  arrived 
at  the  conclusion  that,  although  the  plaintiffs  in  this 
case  have  different  causes  of  action,  they  are  causes 
of  action  which  did  arise  out  of  the  same  transaction, 
and  that  therefore  the  plaintiffs  were  here  properly 
joined. 

It  seems  to  me  that   a  serious     ambiguity   lies 
in  the  use  of  the  words  "  same  transaction  "  as  here 
applied.      I  think  that  the  causes  of  action  here  did 
not  arise  out  of  the  same  transaction.    They  arose  out 
of  similar  but  entirely  distinct  transactions,  creating 
similar  but  entirely  distinct  legal  liabilities.      The 
goods  of  the  several  plaintiffs  were,  no  doubt,  sent 
in  the  same  ship  from  the  same  port  of  shipment  to 
the  same  port  of  discharge,   and  in  that  sense  the 
plaintiffs  may  be  said  to  have  been  parties  to  the  same 
transaction,  but  in  that  sense  only.    The  property  in 
the  goods  was  distinct  in  the  case  of  each  shipper,  and 
the  contracts    of    carriage  were   likewise    distinct. 
There  was  no  community  of  interest  or  of  property  as 
between  the  plaintiffs.    In  truth,  the  transaction  was 
not  one  and  the  same.  There  were  several  transactions, 
similar  indeed,  but  different  and  distinct  from  one 
another.      Kay,  L.J.,  was  of  opinion  that  if  ord.  16, 
r.  1,  stood  alone,  the  joining  under  one  writ  as  here 
attempted    of   several  plaintiffs  with    distinct  and 
separate  causes  of  action  was  not  authorized  by  the 
role;  but  he  thought  that  ord.  18,  r.  1,  did  authorize 
such  joining,  subject  to  the  power  of  the  court  or 
of  a  judge  to  intervene  where  considerations  of  con- 
venience justified  it.      I  cannot  assent  to  this  view. 
Order  16  is  conversant  with  a  subject-matter  different 
from    that    dealt    with   by    order    18.      Order    16 
(principally  in  rules  1  and  4)  deals  with  the  parties 
to   an    action;    but,    in    my   judgment,    order    18 
deals  and    deals  only    with   the   causes    of    action 
which  may  be  joined  together  in  an  aotion  properly 
constituted,  as  to  parties,  under  order  16.      Bo  wen, 
L.J.,  dissented  from  the  view  taken  by  the    other 
members  of  the  court,    and  I  concur  ooth  in    the 
reasons  of  that  learned  judge  and  in  the  conclusion 
at  which  he  arrived.     I  cannot  agree  with  the  Master 
of  the  Bolls  in  the  limitation  which,  to  avoid  an 
absurdity,  he  introduces  in  the  construction  of  rule  1 
of    order    16  —  namely,    the    limitation    that    the 
plaintiffs  shall  have  been  concerned  in  the  same  trans- 
action.    I  find  no  such  words  of  limitation  either  in 
rule  1  of   order   16,   dealing  with  plaintiffs,   or  in 
rule  4  of  the  same  order,  dealing  with  defendants ; 
and,  therefore,  it  seems  to  me  that  the  only  two 
possible  constructions  are  those  which  were,  in  fact, 


the  contentions  of  counsel  at  the  bar  for  the  appellants 
and  for  the  respondents  respectively.  For  the 
respondents  it  was  broadly  contended  that  any  num- 
ber of  plaintiffs,  with  any  number  of  distinct  causes 
of  action,  might  join  in  one  action  within  the  meaning 
of  the  rule,  subject  only  to  the  control  of  the  court  or 
of  a  judge.  I  must  dissent  from  this  view.  Indeed, 
if  rule  1  is  to  have  this  wide  construction,  rule  4  must 
receive  an  equally  wide  construction.  That  rule  pro- 
vides as  follows: — "All  persons  may  be  joined  as 
defendants  against  whom  the  right  to  any  relief  is 
alleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative.  And  judgment  may  be  given  against 
such  one  or  more  of  the  defendants  as  may  be  found 
liable,  according  to  their  respective  liabilities,  without 
any  amendment."  According  to  this  broad  conten- 
tion, therefore,  it  would  be  possible  to  join  any  num- 
ber of  plaintiffs  with  distinct  causes  of  action  against 
any  number  of  defendants  charged  on  distinct  grounds 
of  liability. 

On  the  other  hand,  it  was  contended  for  the 
appellants  that  the  plaintiffs  who  alone  can  be  joined 
in  one  action  under  ord.  16,  r.  1,  are  plaintiffs  in 
whom  or  in  some  of  whom,  not  any,  but  the  right 
to  any  relief  claimed  is  alleged  to  exist.  In  my 
judgment,  this  is  the  true  construction.  In  other 
words,  the  rule  applies  to  oases  where  it  is  doubtful 
in  which  of  the  plaintiffs,  or  in  what  number  of  the 
plaintiffs,  and  whether  jointly  or  severally,  the  legal 
right  to  relief  exists,  and  also  to  cases  (more  frequent 
in  the  Chancery  than  in  the  Common  Law  Courts)  in 
which  several  plaintiffs  having  separate  rights  claim  the 
same  relief.  This  view  is  strengthened  by  the  fact 
that  several  of  the  rules,  following  rules  1  and  4  of 
order  16  and  rule  1  of  order  18,  would  have  been 
unnecessary  were  the  true  construction  the  wide  one 
contended  for  by  the  respondents.  It  is  not  unim- 
portant to  observe  that  rule  11  of  order  16,  which 
deals  with  misjoinder,  only  enables  the  court  or  a 
judge  to  deal  with  the  names  of  parties  "  improperly 
joined  "  ;  but  it  is  difficult  to  see,  if  the  construction 
of  rule  1  contended  for  by  the  respondents  be  right, 
how  there  could  be  a  misjoinder  of  plaintiffs.  On  the 
other  hand,  ord.  18,  r.  11,  dealing  with  joinder  of 
causes  of  action,  gives  the  court  or  a  judge  power  to 
limit  the  joinder  of  causes  upon  considerations  of 
convenience  alone. 

It  was  suggested  at  the  bar  that,  if  this  action 
were  not  allowed  to  proceed  as  now  constituted, 
each  plaintiff  suing  separately  would  be  placed  in  a 

Sosition  of  difficulty,  because,  it  was  urged,  the 
efendants  might  attribute  the  unmarked  bales, 
or  a  sufficient  number  of  them,  to  the  particular 
plaintiff  suing,  and  so  meet  his  olaim.  But  this  is 
not  so.  When  the  bales  became  unidentifiable,  the 
several  owners  of  ootton  became  in  point  of  law 
owners  in  common  of  them  in  proportion  to  their 
respective  interests,  and  the  shipowner  could  only 
attribute  such  proportion  in  answer  to  any  claim  for 
non-delivery :  Spence  v.  The  Union  Marine  Insurance 
Co.  (Limited). 

The  argument  of  convenience  was  strongly  pressed 
upon  your  lordships.  I  am  by  no  means  certain 
that  that  argument  has,  in  the  facts  of  this  case,  much 
weight ;  but  whether  it  has  or  has  not,  it  cannot  be 
regarded  if,  as  I  think,  the  orders  and  rules  do  not 
authorize  that  joinder  of  plaintiffs  which  has  been 
here  attempted. 

A  brief  reference  to  the  authorities  is  sufficient. 
As  to  the  case  of  Booth  v.  Briscoe,  it  is  only  neces- 
sary to  say  that,  assuming  that  case  to  have 
been  rightly  decided,  which  it  is  not  necessary  to 
determine  here,  it  differs  widely  from  the  present 
one,  and  it  is  no  authority  for  the  respondents*  con- 
tention.    That  was  a  case  in  which  the  plaintiffs, 


116 


THE  WEEKLY  REPORTER.        [Dec.22.i8M.]      VoLXLm. 


Court  op  Appeal.        Foster  v.  London,  Chatham,  and  Dover  Railway  Co.        Court  op  Appeal. 


managers  of  an  asylum,  brought  an  action  in  respect 
of  a  libel  which  did  not  reflect  upon  them  individu- 
ally or  by  name,  but  upon  the  management.  They 
brought  a  joint  action,  and  recovered  joint  damages. 
No  objection  was  taken  to  the  constitution  of  the 
action  until  the  matter  came  before  the  Court  of 
Appeal  after  trial,  and  Lord  Bramwell  came  to  the 
conclusion,  in  the  circumstances  I  have  mentioned, 
that  as  the  complaint  was  of  one  and  the  same 
wrong  they  might  be  joined  as  co-plaintiffs.  In  Gort 
v.  Rowney  two  plaintiffs  suing  together  claimed  relief 
in  respect  of  separate  and  distinct  causes  of  action. 
No  objection  was  taken  to  the  constitution  of  the 
action,  which  was  referred  to  arbitration  upon  the 
terms  that  the  costs  were  to  abide  the  event ;  and  the 
sole  point  to  be  determined  was  the  question,  What 
was  the  event  upon  which  the  costs  depended  P 
Certain  dicta  of  the  Master  of  the  Rolls  in  that  case 
were  relied  upon  by  the  respondents  before  your 
lordships.  But  those  dicta  were  not  assented  to  by 
Bowen,  L.J.,  and  were,  in  fact,  not  necessary  for  the 
decision  of  the  question  at  issue.  A  further  point 
was  taken  at  the  bar  on  the  part  of  the  respondents — 
namely,  that  the  joinder  of  the  plaintiffs  in  a  way 
not  authorized  by  order  16  was  a  mere  irregularity, 
and  that  the  appellants  came  too  late  to  take  advan- 
tage of  it.  This  objection  is  not,  in  my  judgment, 
well  founded.  In  my  judgment  such  joinder  of 
plaintiffs  is  more  than  an  irregularity ;  it  is  the  con- 
stitution of  a  suit  as  to  parties  in  a  way  not  authorized 
by  the  law  and  the  rules  applicable  to  procedure; 
and,  apart  altogether  from  any  express  power  given 
by  the  rules,  it  is  fully  within  the  competence  of  the 
court  to  restrain  and  to  prevent  an  abuse  of  its 
process.  On  the  whole,  therefore,  I  come  to  the 
conclusion  that  the  judgment  of  the  Court  of  Appeal 
should  be  reversed,  and  judgment  entered  for  the 
appellants,  with  costs. 

Lord  Ashbourne  concurred. 

Lord  Hersghell,  L.C.,  stated  that  Lord  Watson 
and  Lord  Maonaghten,  who  heard  the  case  argued, 
concurred  in  the  judgment  of  the  House. 

Order  of  the  Court  of  Appeal  reversed,  with  costs  both 
in  this  House  and  below. 

Solicitors  for  the  appellants,  Bowcliffes,  Bawle,  & 
Co.,  for  Hilly  Dickinson,  Dickinson,  &  Hill,  Liverpool. 

Solicitors  for  the  respondents,  Wynne,  Holme,  <fc 
Wynne,  for  H.  Forshaw  3b  Hawkins,  Liverpool. 


©out*  of  appeal. 

Prom  Q.  B.  Div.  \ 

(Lord  Halsbury;  and         J  Dec.  3. 

Lindley  and  A.  L.  Smith,  L.JJ.) ) 

Foster  v.   London,   Chatham,   and   Dover 
Bailway  Co.  (a.) 

Railway  company — Land  taken  by  the  company  for  the 
purposes  of  their  undertaking — User  of  land  for  pur- 
poses compatible  with  their  undertaking — Adjoining 
owner. 

Where  a  railway  company  carry  their  railway  upon 
arches,  the  leasing  of  those  arches  to  tenants  for  short 
terms  as  shops,  warehouses,  and  the  like  is  not  a  user  of 
the  company's  property  incompatible  with  the  purposes  of 
their  undertaking  ;  and  an  adjoining  owner,  who  sold  to 

(a.)  Reported  by  Arthur  Morton,  Esq.,  Barrister- 
at-Law. 


the  company  the  land  on  which  the  arches  are  built,  can- 
not restrain  the  company  from  such  user. 

Decision  of  Malins,  V.C.,  in  Norton  v.  London  and 
North-Western  Bailway  Co.,  27  W.  B.  352,  9  Ch.  D. 
623,  overruled. 

This  was  an  appeal  by  the  plaintiff  from  a  judg- 
ment of  Mathew,  J.,  in  an  action  against  the  defen- 
dant company  to  restrain  the  company  and  their 
tenants  from  using  certain  arches,  upon  which  their 
railway  was  carried,  for  the  purposes  of  shops,  ware- 
houses, and  the  like,  and  from  building  on  or 
obstructing  a  strip  of  land,  previously  used  as  a  foot- 
path, and  situated  between  land  belonging  to  the 
plaintiff  and  the  said  arches. 

The  plaintiff  sought  in  addition  for  a  mandamus 
ordering  the  oompany  to  restore  the  land  to  its 
original  purpose  —  i.e.,  that  of  a  footpath.  The 
plaintiff  in  his  statement  of  claim  stated  that  the  oom- 
pany had  bought  certain  lands  from  him  under  com- 
pulsory powers  contained  in  their  special  Acts  and 
also  in  the  Lands  Clauses  Consolidation  Act,  1845, 
and  that  at  the  time  of  the  purchase  the  oompany 
declared  that  they  required  these  lands,  as  to  part  of 
them,  for  the  purposes  of  their  railway,  and  as  to  the 
remainder,  to  make  a  footpath. 

The  oompany  made  this  footpath,  and  it  was  used  by 
the  plaintiff  and  his  tenants  to  approach  houses  built 
on  the  plaintiff's  land.  On  the  remainder  of  the  land 
bought  from  the  plaintiff  by  the  oompany  were  built 
arches  which  carried  the  company's  railway.  These 
arches  were  leased  by  the  company  to  various  persons, 
who  had  converted  them  into  shops  and  the  like,  and, 
acting  with  the  consent  of  the  defendant  oompany, 
had  encroached  on  the  said  footpath,  either  by 
actually  building  thereon  or  by  placing  buildings, 
sheds,  or  chimneys  so  as  to  overhang  the  said  foot- 
path. 

The  case  was  tried  before  Mathew,  J.,  and  a  special 
jury,  who  found  that  the  land  used  as  a  footpath 
belonged  to  the  company  absolutely  under  the  terms 
of  the  purchase,  and  that  there  was  nothing  to  show 
that  it  was  to  be  used  only  as  a  footpath  and  for  no 
other  purpose.  Mathew,  J.,  agreed  with  the  verdict 
of  the  iury,  and  he  further  decided  that  the  user  of 
the  arches  and  the  footpath  by  the  railway  oompany 
in  the  manner  complained  of  by  the  plaintiff  was  not 
a  user  which  was  incompatible  with  the  purposes  of 
the  company's  undertaking,  as  the  oompany  could,  if 
they  wished,  resume  possession  of  the  premises  thus 
leased  within  a  very  short  period  of  giving  notice 
to  the  tenants  to  quit,  the  leases  all  being  for  short 
terms. 

From  this  decision  the  plaintiff  appealed. 

Lawson  Walton,  Q.C.,  and  G.  M.  Freeman,  for  the 
plaintiff. — The  company  bought  this  land  for  a  special 
purpose,  and  can  use  it  for  no  other  purpose.  The 
user  of  which  we  complain  was  never  authorized  by 
their  incorporating  Acts.  With  respect  to  the  foot- 
path, the  company  on  purchasing  tne  land  declared 
they  wanted  the  land  for  a  footpath,  and  they  cannot 
now  convert  it  to  any  other  purpose. 

They  cited  Norton  v.  London  and  North- Western 
Bailway  Co.,  27  W.  B.  352,  9  Ch.  D.  623;  Bayley  v. 
Great  Western  Bailway  Co.,  26  Ch.  D.  434,  32  W.  B. 
Dig.  227  ;  Bostock  v.  North  Staffordshire  Bailway  Co., 
4  E.  &  B.  798,  3  W.  B.  Dig.  151 ;  Biche  v.  Ashbury 
Carriage  Co.,  24  W.  B.  794,  L.  B.  7  H.  L.  653; 
Colman  v.  Eastern  Counties  Bailway  Co.,  10  Beav.  1 ; 
Attorney-General  v.  Great  Eastern  Bailway  Co.,  27  W.  B. 
759,  5  App.  Cas.  473 ;  MuUiner  v.  Midland  Bailway 
Co.,  27  W.  B.  330,  11  Ch.  D.  611;  Beg.  v.  Leake,  5 
B.  &  Ad.  469 ;  Grand  Junction  Canal  Co.  v.  Petty,  36 
W.  B.  795,  21  a  B.  D.  273. 
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Kemp,  Q.C.,  Mantel  Jones,  and  Croft,  for  the 
company. — The  oompany  is  not  bound  to  use  its  land 
merely  for  the  carrying  of  goods  and  passengers ;  it 
can  also  use  it  for  ancillary  purposes,  with  the  object 
ol  raising  revenue,  so  long  as  those  purposes  are  of  a 
temporary  character.  The  company  rely  on  Reg.  v. 
Leake;  Grand  Junction  Canal  Co.  v.  Petty ;  Mulliner 
▼.  Midland  Railway  Co,;  Attorney-General  v.  Great 
Eastern  Railway  Co, ;  and  Bayley  v.  Great  Western 
Railway  Co.  In  any  event  the  court  cannot  grant  an 
injunction  in  this  matter,  as  the  proper  parties  (i.e., 
the  company's  tenants)  must  first  be  joined  as 
defendants. 

Freeman  replied. 

Lord  Halsbuby.— I  think  Ma  the  w,  J.,  was  right. 
I  am  afraid  of  giving  an  opinion  here  on  points  which 
do  not  really  arise,  owing  to  the  way  in  which  the 
plaintiff's  case  has  been  stated,  but  I  do  not  wish  to 
avoid  expressing  an  opinion  on  the  one  point  that  has 
been  fully  argued.  Broadly  speaking,  the  oompany 
are  entitled  to  use  this  land  in  any  manner  they 
please,  so  long  as  such  use  does  not  prevent  them 
from  carrying  on  their  undertaking.  If  such  use 
were  outside  their  powers,  as  granted  by  Parliament, 
any  shareholder  could  restrain  them  from  so  using 
the  land.      The   Attorney-General,  acting   for   the 

Sublic,  could  likewise  restrain  the  company  from 
oing  anything  in  excess  of  those  powers.  With  these 
exceptions  the  position  of  a  railway  oompany  is  like 
that  of  a  private  individual  in  respect  of  their  land. 
There  is  never  an  express  authority  given  to  a  com- 
pany to  use  their  land  for  purposes  ancillary  to  their 
undertaking.  In  this  case  it  is  said  that  the  oompany 
cannot  use  these  arches  for  any  other  purpose  than 
that  of  carrying  the  railway.  I  know  of  no  case  that 
decides  that;  in  fact,  I  think  the  authorities  are 
the  other  way.  Rostock  v.  North  Staffordshire  Rail- 
way Co.  was  decided  on  the  peculiar  wording  of 
the  statute.  The  judgment  of  Malins,  V.C.,  in 
Norton  v.  London  and  North- Western  Railway  Co. 
is,  perhaps,  in  the  appellant's  favour,  but  I  should 
entirely  disapprove  of  that  case  if  the  decision  is 
hated  upon  the  proposition  that  a  railway  oompany 
is  only  entitled  to  use  its  property  strictly  for  the 
purposes  of  carrying  goods  and  passengers,  and  for 
no  other  purposes  whatsoever.  The  decision  of  the 
Court  of  Appeal  in  that  same  case  is  certainly  not 
based  on  that  proposition.  Beyond  that  case  there  is 
no  authority  for  the  proposition,  and  hence  we  must 
depend  on  the  language  of  the  statute.  I  do  not 
see  that  there  is  anything  to  prevent  the  company 
from  letting  these  arches,  so  long  as  such  leases  do 
not  interfere  with  the  proper  working  of  the  line,  and 
there  is  no  authority  for  saying  that  these  arches  must 
be  used  for  the  sole  purpose  of  carrying  passengers 
and  goods.  It  would  be  unreasonable  to  bind  the 
company  down  to  such  a  limited  use  of  their  own 
property.  I  do  not  undervalue  the  damage  to  the 
plaintiff  but,  at  the  same  time,  T  cannot  see  that  any 
legal  right  of  his  has  been  infringed.  I  am,  there- 
fore, of  opinion  that  this  appeal  must  be  dismissed, 
with  coats. 

Lotdley,  L.J.— I  am  of  the  same  opinion.  I  think 
the  plaintiff  is  clearly  wrong.  The  question  is,  Have 
the  company  exceeded  their  statutory  rights,  and  in 
order  to  decide  this  we  must  inquire  what  is  the 
measure  of  those  rights  P  The  best  answer  to  this 
latter  question  is  to  be  found  in  the  judgment  of  Lord 
Selbome  in  Attorney-General  v.  Great  Eastern  Railway 
Co.  His  lordship  says  (5  App.  Cas.,  at  p.  478):  "I 
\  will  not  now  recede  from 


» that  your  lordships 
anything  that  was  determined  in  Ashburv  Carriage 
Co.  v.  ffiche.  It  appears  to  me  to  be  impor- 
tant that  the  doctrine   of    ultra  vires,  as   it  was 


explained  in  that  case,  should  be  maintained.  But  I 
agree  with  James,  L.J.,  that  this  doctrine  should  be 
reasonably,  and  not  unreasonably,  understood  and 
applied,  and  that  whatever  may  fairly  be  regarded  as 
incidental  to,  or  consequential  upon,  those  things 
which  the  Legislature  has  authorized  ought  not 
(unless  expressly  prohibited)  to  be  held,  by  judicial 
construction,  to  be  ultra  vires.  In  the  present  case  I 
think  with  the  court  below  that  the  acts  which  the 
information  was  filed  to  restrain  are  not  ultra  vires  of 
the  defendant  company.  But  I  come  to  that  con- 
clusion, not  on  the  ground  that  they  are  sueh  acts, 
on  the  border  line  between  authority  and  no  authority, 
as  may  be  reasonably  thought  incidental  to  the 
exercise  of  powers  expressly  given,  but  because  I 
think  they  are  expressly  authorized  by  the  14th  section 
of  the  Companies  Act  of  1863."  With  respect  to  the 
case  of  Norton  v.  London  and  North-  Western  Railway 
Co.,  I  do  not  think  that  the  learned  Vice-Chancellor's 
decision  was  warranted  by  the  authorities,  and  I 
cannot  see  any  authority  for  it.  The  plaintiff's  case, 
therefore,  in  my  opinion,  fails. 

A.  L.  Smith,  L.J.,  concurred. 

Solicitors,  Rowcliffes,  Rawle,  Johnstone,  &  Gregory  ; 
J*  Lewis  Morgan. 


From  Chan.  Div.  \ 

(Lord  Hal8bury ;  and  Lmdley  [  Nov.  21 « 

and  A.  L.  Smith,  L.JJ.)       ) 

In  re  Railway  Time  Tables  Publishing  Co.  (a.) 

Company — Winding  up— Shares  issued  at  a  discount — 
Distribution  of  assets — Adjustment  of  rights  of  con- 
tributories  inter  se — Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  s.  38— Companies  Act,  1867  (30  A  31 
Vict.  c.  131),  s.  25. 

A  limited  company ,  having  under  its  articles  power  to 
issue  shares  at  a  discount,  increased  its  capital  by  the 
creation  of  additional  shares,  and  issued  some  of  the 
additional  shares  at  a  discount  to  W.,  an  original  share- 
holder. The  company  having  been  ordered  to  be  wound 
up,  and  all  the  creditors  and  the  costs  of  the  winding  up 
having  been  paid  before  the  whole  of  the  share  capital  had 
been  called  up,  the  liquidator  took  out  a  summons  to  make 
W.  liable,  as  the  holder  of  discount  shares,  to  pay  up  the 
whole  amount  of  those  shares  under  section  25  of  the 
Companies  Ad,  1867. 

Held,  that  the  issue  of  shares  at  a  discount  was  void 
altogether,  even  though  the  company  purported  by  its 
articles  to  have  power  to  do  so ;  and  therefore  that  the 
discount  shares  were  liable  to  be  called  up  in  full  for 
the  purpose  of  adjusting  the  rights  of  the  various 
shareholders  in  the  company  inter  se. 

In  re  Almada  and  Tinto  Co.,  36  W.  R.  593,  38 
Ch.  D.  415,  and  In  re  Weymouth  and  Channel 
Islands  Steam  Packet  Co.,  39  W.  R.  5,  49,  [1891]  1 
Ch.  66,  followed. 

Appeal  from  a  decision  of  Eekewich,  J. 

The  company  was  incorporated  in  January,  1 886,  with 
a  nominal  capital  of  £30,000  in  6,000  shares  of  £5  each, 
5,990  of  which  were  issued  as  fully  paid  to  the  vendors 
or  their  nominees.  By  a  special  resolution  passed 
in  June,  1886,  the  capital  was  increased  from  £30,000 
to  £40,000  by  the  creation  of  2,000  additional  shares 
of  £5  each,  of  which  600  were  issued  and  paid  for  in 
cash,  and  of  the  remainder  500  were  issued  as  bonus 
shares  and  900  as  discount  shares.  The  capital  was 
further  increased  from  time  to  time  by  the  creation  of 

(a.)  Reported  by  W.  Shallcboss  Goddabd,  Esq., 
Barrister-at-Law, 
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additional  ordinary  and  preference  shares.  By  the 
articles  of  association  the  directors  were  authorized 
to  issue  the  company's  shares  at  a  discount,  and  by 
article  140  it  was  provided  that  if  the  company 
should  be  wound  up,  and  the  surplus  assets  should  be 
insufficient  to  repay  the  whole  of  the  paid-up  capital, 
the  surplus  assets  should  be  distributed  so  that,  as 
nearly  as  might  be,  the  losses  should  be  borne  by  the 
members  in  proportion  to  the  capital  paid  up,  or 
which  ought  to  have  been  paid  up,  on  the  shares 
held  by  them  respectively  at  the  commencement  of 
the  winding  up,  but  without  prejudice  to  the  rights 
of  the  holders  of  shares  issued  upon  special  con- 
ditions. 

The  appellant,  Welton,  was  an  original  shareholder, 
and  also  the  holder  of  some  of  the  discount  shares. 
The  company  having  been  ordered  to  be  wound  up, 
and  all  the  creditors  having  been  paid  in  full,  as  also 
the  costs  of  the  winding  up,  before  all  the  share 
capital  had  been  called  up,  the  question  arose  whether 
contributories  to  whom  shares  had  been  issued  at  a 
discount  could  be  compelled  to  pay  up  the  full 
amount  of  those  shares  for  the  purpose  of  adjusting 
the  rights  of  contributories  inter  se,  or  whether  those 
contributories  could  insist  that  a  contract  existed  as 
between  themselves  and  the  holders  of  the  ordinary 
shares  for  creating  a  lesser  liability  in  the  one  case 
than  in  the  other. 

Section  38  of  the  Companies  Act,  1862,  provides 
that  'in  the  event  of  a  company  formed  under  this 
Act  being  wound  up,  every  present  and  past  member 
of  such  company  shall  be  liable  to  contribute  to  the 
assets  of  the  company  to  an  amount  sufficient  for 
payment  of  the  debts  and  liabilities  of  the  company, 
and  the  costs,  charges,  and  expenses  of  the  winding 
up,  and  for  the  payment  of  such  sums  as  may  be 
required  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves,  with  the  quali- 
fications following  (that  is  to  say) :  (4)  In  the  case 
of  a  company  limited  by  shares,  no  contribution  shall 
be  required  from  any  member  exceeding  the  amount 
(if  any)  unpaid  on  the  shares  in  respect  of  which  he 
is  liable  as  a  present  or  past  member. 

Kekewich,  J.,  held  that  Welton  must  pay  up  his 
discount  shares  in  full. 

Welton  appealed. 

Eve,  for  the  appellant.  This  case  is  distinguishable 
from  In  re  Weymouth  and  Channel  Islands  Steam  Packet 
Co.,  39  W.  B.  5, 49,  [1891]  1  Ch.  66,  by  the  absence  of 
any  article  in  its  articles  of  association  corresponding 
to  article  140  here.  The  wording  of  that  article  points 
to  the  time  when  it  is  merely  an  adjustment  of  the 
rights  of  the  shareholders  inter  se.  The  distribution 
must  be  on  the  basis  that  the  list  of  contributories  is 
ascertained  at  the  date  of  the  commencement  of  the 
winding  up,  and  that,  therefore,  the  appellant  ought 
not  to  be  charged  with  any  further  liability.  In  the 
Weymouth  case  there  was  a  contract  between  the  par- 
ties embodied  in  the  articles.  I  also  rely  upon  the 
dictum  of  Lord  Herschell,  L.C.,  in  Ooregum  Gold 
Mining  Co.  of  India  v.  Roper,  41  W.  B.  90,  [1892] 
A.  C.  125,  that  the  company  were  not  entitled  to  call 
upon  the  preference  shareholders  for  any  further  pay- 
ment beyond  that  agreed  upon,  except  in  the  case  of 
a  winding  up,  and  then  only  so  far  as  necessary  for 
the  disoharge  of  the  obligations  of  the  company  and 
the  costs  of  the  winding  up. 

He  also  cited  Lion  Mutual  Insurance  Association  v. 
Tucker,  32  W.  B.  546,  12  Q.  B.  D.  176;  McKewan's 
case,  25  W.  B.  857,  6  Ch.  D.  447 ;  Maxwell's  case,  23 
W.  B.  646,  L.  B.  20  Eq.  585 ;  and  In  re  Hedges  Dis- 
tillery Co.,  Ex  parte  Maude,  19  W.  B.  113,  L.  B.  6 
Ch.  App.  51. 

Renshaw,  Q.C.,  and  Whinney,  for  the  liquidator, 
were  not  called  upon. 


Lord  Halsbtjry. — I  wish  to  keep  myself  perfectly 
free  to  consider  this  question  when  it  arises  else- 
where, when  it  can  be  argued  under  circum- 
stances where  the  authorities  now  cited  will  not 
be  binding,  except  bo  far  as  The  Ooregum  Odd 
Mining  Co.  of  India  {Limited)  v.  Roper  deals  with  this 
case ;  but  sitting  here,  I  am  bound  by  the  authorities, 
and  I  am  unable  to  distinguish  the  point  raised  in 
this  case  from  that  which  was  raised  in  In  re  Almada 
and  Tirito  Co.  {Limited),  Allen's  case,  36  W.  B.  593, 
38  Ch.  D.  415,  and  in  In  re  The  Weymouth  and 
Channel  Islands  Steam  Packet  Co.  {Limited).  I 
designedly  avoid  entering  into  the  argument  in 
this  case,  because,  as  I  say,  I  desire  to  preserve  my 
judgment  perfectly  free  when  the  case  comes,  if 
it  ever  does,  before  the  ultimate  court  of  appeal 
for  decision.  At  present  it  is  enough  for  me  to 
say  that  I  have  looked  at  the  following  three  cases— 
namely,  The  Ooregum  Gold  Mining  Co.  of  India 
{Limited)  v.  Roper  in  the  House  of  Lords,  which  is 
binding  on  everybody;  In  re  Almada  and  Tirito  Ch. 
(Limited),  Allen' s  case,  which  was  affirmed  in  the 
House  of  Lords ;'  and  In  re  The  Weymouth  and 
Channel  Islands  Steam  Packet  Co.,  in  the  Court 
of  Appeal,  which,  with  all  respect  to  Mr.  Eve,  I 
think  does  deal  with  the  very  question  now  be- 
fore us,  and,  therefore,  sitting  in  this  court,  I  am 
bound  by  that  decision.  By  saying  that,  I  do  not  in 
the  least  mean  to  say  that  I  disagree  with  it :  so  far 
as  I  am  at  present  advised,  I  should  agree  with  it, 
but  whether  I  agree  with  it  or  not,  sitting  here,  I  am 
bound  by  it.  The  result  of  that  is  that  we  must 
affirm  the  judgment  of  the  learned  judge  in  the 
court  below  in  the  present  case,  and  the  appeal  must 
be  dismissed,  with  costs. 

Lindley,  L.J. — I  am  of  the  same  opinion.  I  do 
not  think  that  by  any  process  a  share  can  be  issued  at  a 
discount  so  as  to  render  the  holder  of  it  not  liable  to 
pay  calls  under  any  circumstances.  I  do  not  think  it 
can  be  done  consistently  with  the  Acts  of  Parliament 
I  think  that  that  principle  has  been  sanctioned,  and 
will  be  found  to  have  been  made  the  ground  of  decision 
in  a  great  number  of  cases.  Those  which  have  been 
referred  to  by  Lord  Halsbury  are  the  most  recent  and 
the  best  known,  but  if  you  take  them  all,  adding 
Trevor  v.  Whitworth,  36  W.  B.  145,  12  App.  Cas.  409, 
in  which  the  principle  of  the  whole  question  was  very 
carefully  discussed  in  the  House  of  Lords,  my  view 
is  that  it  cannot  be  done ;  and  if  it  is  to  be  done,  the 
House  of  Lords  must  say  so. 

A.  L.  Smith,  L.J.— I  really  have  nothing  to  say 
except  that  I  feel  myself  bound  by  authority  here. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Slaughter  &  May. 

Solicitor  for  the  respondent,  C.  T.  Whinnty. 
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From  Q.  B.  Div. 
(Lord  Bsher,  M.B.,  and  Lopes  \ 
and  A.  L.  Smith,  L.JJ.)       ) 

Attorney-General  v.  Wobball.  (a.) 

Inland  revenue — Account  duty — Voluntary  disposition — 
Gift  inter  vivos — Release  of  mortgage  debt — Covenant 
to  pay  annuity  to  releasor — "  Benefit  to  the  donor  by 
contract" — Customs  and  Inland  Revenue  Acts,  1881 
(44  <fe  45  Vict.  c.  12),  s.  38,  sub-section  2  (a),  and 
1889  (52  cfc  53  Vict.  c.  7),  s.  11,  sub-section  1. 

A   mortgagee  of  freehold  hereditaments  obtained  an 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Banister-at* 
Law. 
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order  for  foreclosure,  but  before  the  order  woe  made  absolute 
a  deed  was  made,  in  1886,  between  the  mortgagee,  the  mort- 
gagor, and  the  defendant  (the  mortgagees  son),  by  which, 
after  reciting  that  the  defendant  had  agreed  to  purchase 
the  mortgaged  hereditaments  from  the  mortgagor,  it  was 
witnessed  that  in  consideration  of  a  sum  of  money  (the 
difference  between  the  price  agreed  to  be  paid  by  the 
defendant  to  the  mortgagor  and  the  sum  due  on  the  mort- 
gage) paid  by  the  defendant  to  the  mortgagor,  and  of  the 
covenant  by  the  defendant  thereinafter  contained,  such 
covenant  being  accepted  by  the  mortgagee  in  satisfaction 
of  his  mortgage  debt,  from  which  he  thereby  released  the 
mortgagor  and  the  defendant,  the  mortgagee  and  the 
mortgagor  conveyed  the  hereditaments  to  the  defendant  in 
fee  simple  discharged  from  the  mortgage  ;  and  the  defend- 
ant covenanted  to  pay  an  annuity  to  the  mortgagee  during 
his  life.  Upon  the  death,  in  1890,  of  the  mortgagee 
account  duty  was  claimed  upon  the  amount  of  the  mort- 
gage debt  under  section  38,  sub-section  2  (a),  of  44  <fe  45 
Vict,  c  I2and  section  11,  sub-section  1,  of  52  <fc  53  Vict. 
a  7. 

Held,  that  there  was  a  "  gift "  of  the  mortgage  debt  by 
the  mortgagee  to  the  defendant  within  the  meaning  of 
section  11,  sub-section  1,  o/62  <fc  53  Vict.  c.  7,  and  by 
reason  of  the  covenant  by  the  defendant  to  pay  the 
annuity  there  was  a  "  benefit  to  the  donor  by  contract " 
within  the  meaning  of  that  sub-section,  such  "  benefit" 
not  being  confined  to  a  benefit  or  reservation  out  of  the 
subject-matter  of  the  gift,  and  that,  as  the  mortgage  debt 
was  personal  property,  account  duty  was  payable. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  (Mathew  and  Cave,  JJ.)  in  favour  of  the 
Grown  upon  an  information  by  the  Attorney-General 
to  recover  account  stamp  duty  and  estate  duty  under 
the  provisions  of  44  &  45  Vict.  o.  12,  s.  38,  sub- 
section 2  (a),  and  52  &  53  Vict.  c.  7,  s.  11,  sub-sec- 
lion  1. 

By  an  indenture  of  mortgage,  dated  the  13th  of 
May,  1881,  certain  freehold  hereditaments  were  con- 
veyed to  James  Worrall,  the  father  of  the  defendant, 
to  secure  a  sum  of  £26,150.  A  foreclosure  action 
was  subsequently  brought  by  James  Worrall,  in 
which  the  usual  order  was  made  directing  an  account 
to  be  taken  of  what  was  due  under  the  mortgage, 
and,  upon  the  mortgagors  paying  the  amount  certified 
to  be  due  within  six  months  after  the  certificate,  the 
hereditaments  were  to  be  reconveyed  to  them,  and  in 
default  of  such  payment  the  mortgagors  to  stand 
thenceforth  absolutely  foreclosed  of  all  equity  of 
redemption.  Before  the  expiration  of  the  six  months 
allowed  for  redeeming,  an  indenture,  dated  the  12th 
of  January,  1886,  was  made  between  James  Worrall, 
the  mortgagors,  and  the  defendant,  by  which,  after 
reciting  that  in  the  foreclosure  action  it  had  been  found 
that  £23,924  15s.  2d.  remained  due  on  the  mortgage 
security,  and  that  the  defendant  had  agreed  to  pur- 
chase from  the  mortgagors  the  mortgaged  here- 
ditaments for  the  sum  of  £24,500,  and  that  James 
Worrall  had  agreed  to  join  in  the  conveyance  for  the 
purpose  of  releasing  the  hereditaments  from  the 
mortgage  debt  in  consideration  of  the  covenant  there- 
inafter contained,  it  was  witnessed  that,  in  considera- 
tion of  £575  4s.  lOd.  (the  difference  between  the  price 
■greed  to  be  paid  by  the  defendant  and  the  sum  due 
on  the  mortgage),  paid  by  the  defendant  to  the  mort- 
gagors, and  of  the  covenant  by  the  defendant  there- 
inafter contained,  such  covenant  being  accepted  by 
James  Worrall  in  satisfaction  of  his  mortgage  debt 
of  £23,924  15s.  2d.,  from  which  he  thereby  released 
the  mortgagors  and  the  defendant,  James  Worrall 
and  the  mortgagors  conveyed  the  mortgaged  here- 
ditaments to  the  defendant  in  fee  simple,  discharged 
from  the  indenture  of  the  13th  of  May,  1881,  and 
from  the  principal  moneys  and  interest  secured  there- 


by; and  the  defendant  covenanted  that  he  would, 
during  the  life  of  James  Worrall,  pay  to  him  or  his 
assigns  the  yearly  sum  of  £735  by  half-yearly  pay- 
ments. 

James  Worrall  died  in  1890. 

The  Commissioners  of  Inland  Beveune  claimed 
account  stamp  duty  on  the  sum  of  £23,924  15s.  2d., 
under  section  38,  sub-section  2  (a),  of  44  &  45  Vict.  c. 
12  and  section  11,  sub-section  1,  of  52  &  53  Vict. 
o.  7,*  and  also  estate  duty  under  section  5,  sub-sec- 
tions 2,  4,  5,  of  the  latter  Act,  alleging  that  the 
transaction  carried  out  by  the  deed  of  the  12th  of 
January,  1886,  as  between  the  defendant  and  James 
Worrall  was  one  of  gift,  and  not  of  purchase,  and 
that  James  Worrall  thereby  gave  the  defendant  the 
mortgage  debt  belonging  to  him,  reserving  a  benefit 
by  way  of  oontraot  to  the  extent  of  the  annual  sum 
of  £735  during  his  life. 

The  Divisional  Court  gave  judgment  for  the  Crown. 

The  defendant  appealed. 

Byrne,  Q.C.  (T.  W.  Chitty  and  F.  Newbolt  with 
him),  for  the  defendant. — By  the  deed  of  the  12th  of 
January,  1886,  the  defendant  obtained  the  land  from 
his  father.  The  father  did  not  transfer  the  mortgage 
debt  to  the  defendant,  but  released  the  land  from 
it,  and  then  the  land  was  conveyed  to  the 
son.  It  being  land,  the  Acts  of  1881  and 
1889  did  not  render  it  liable  to  duty.  [But  now, 
by  the  Finance  Act,  1894  (57  &  58  Viot.  c. 
30),  s.  2,  sub-sections  1  (c),  3,  land  is  included.] 
Secondly,  even  if  the  defendant  took  personalty  from 
the  father,  it  was  not  a  "gift."  The  defendant 
bought  the  father's  right  of  action  against  the  mort- 
gagors. There  cannot  be  a  gift  where  there  is  a  sub- 
stantial consideration.  The  covenant  by  the  defendant 
to  pay  the  father  the  annuity  was  a  substantial  con- 
sideration for  the  transfer  of  the  mortgage  debt.  The 
amount  of  the  consideration  cannot  be  looked  at,  as, 
if  so,  every  sale  for  an  undervalue  would  be  within  the 
Act.  The  words  in  section  11,  sub-section  1,  of  the 
Aot  of  1889,  "  to  the  entire  exclusion  of  the  donor  or 
of  any  benefit  to  him  by  contract  or  otherwise"  mean 
exclusion  from  all  interest  in  the  property.  There 
must  be  a  reservation  of  some  right  over  or  interest  in 
the  property.  The  test  is,  Can  the  donee  do  what  he 
pleases  with  the  property  ?  Here  the  defendant  could 
have  disposed  of  the  property  at  onoe,  his  oovenant 
being  merely  personal.  The  duty,  therefore,  claimed 
is  not  payable. 


*  Section  38  of  the  Inland  Bevenue  Act,  1881, 
(44  &  45  Vict.  c.  12),  provides  that  stamp  duties 
shall  be  charged  upon  accounts  of  personal  pro- 
perty, including,  sub-section  2  (a),  "  any  property 
taken  .  .  .  under  a  voluntary  disposition,  made 
by  any  person  dying  on  or  after  the  1st  day  of 
June,  1881,  purporting  to  operate  as  an  imme- 
diate gift  inter  vivos,  whether  by  way  of  transfer, 
delivery,  declaration  of  trust,  or  otherwise  which 
shall  not  have  been  bond  fide  made  three  months 
before  the  death,  of  the  deceased." 

Section  11,  sub-section  1,  of  the  Inland  Bevenue 
Act,  1889  (52  &  53  Viot.  o.  7),  amends  section 
38,  sub-section  2,  of  the  Aot  of  1881,  and  pro- 
vides that  "  the  description  of  property  marked  (a) 
shall  be  read  as  if  the  word  •  twelve '  was  substi- 
tuted for  the  word  'three'  therein,  and  the  said 
description  of  property  shall  include  property  taken 
under  any  gift,  whenever  made,  of  which  property 
bond  fide  possession  and  enjoyment  shall  not  have  been 
assumed  Dy  the  donee  immediately  upon  the  gift  and 
thenceforth  retained,  to  the  entire  exclusion  of  the 
donor  or  of  any  benefit  to  him  by  contract  or  other* 
wise." 
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Sir  R.  T.  Reid,  A.O.  {Vaughan  Hawkins  with  him), 
for  the  Crown. — The  property  transferred  was  person- 
alty. A  mortgage  debt  is  personal  property,  and  this 
was  what  the  father  transferred  to  the  defendant,  the 
latter  at  the  same  time  buying  the  equity  of  redemp- 
tion from  the  mortgagors  for  £575  4s.  lOd.  Again, 
this  was  a  "  gift."  A  collateral  covenant  to  pay  an 
annuity  does  not  make  it  the  less  a  gift.  There  was, 
too,  a  benefit  reserved  to  the  donor  by  reason  of  the 
defendant's  covenant.  The  Act  was  intended  to 
strike  at  any  benefit,  either  in  the  property  itself  or 
by  contract  or  otherwise,  being  reserved  to  the  donor. 
Here  there  was  a  benefit  reserved  to  the  donor  by 
contract.    The  Acts  therefore  apply. 

Byrne,  Q.C.,  replied. 

Lord  Esher,  M.B. — In  cases  of  this  kind  the  court 
has  to  determine  what  is  the  real  transaction  between 
the  parties,  apart  from  any  legal  phraseology  used 
and  the  forms  of  conveyancing.  The  father  here  lent 
£26,150  upon  mortgage  of  certain  real  estate.  The 
result  was  that  he  obtained  the  legal  estate  in  the 
land,  while  the  mortgagors  retained  the  equitable 
estate— namely,  the  equity  of  redemption.  The 
father  then  obtained  an  order  for  foreclosure,  and 
the  mortgagors  had  six  months  within  which  to  re- 
deem, during  which  time  the  father  would  only  have 
a  right  to  be  paid  the  mortgage  debt  by  the  mort- 
gagors, and  would  not  have  the  equitable  estate  in 
the  land.  Supposing  the  father  had  died  at  any  time 
during  the  six  months,  there  is  no  doubt  that  his 
executors  would  have  been  entitled  to  this  money. 
Therefore  the  mortgage  debt  was  personal  property. 
The  father  wished  to  give  this  mortgage  debt  to  the 
son,  and  the  transaction  was  carried  out  in  this  way : 
the  son  purchased  the  equity  of  redemption  from  the 
mortgagors  for  £575  4s.  10d.,  and  the  father  released 
the  land  from  the  mortgage  debt — in  other  words,  he 
gave  the  mortgage  debt  to  the  son— and  thus  the  son 
became  possessed  of  the  land  freed  from  the  mort- 
gage debt,  and  the  son  covenanted  to  pay  to  the 
father  an  annuity  of  £735.  That  was  the  true  nature 
and  substance  of  the  transaction.  Does  the  statute 
cover  such  a  case?  It  seems  to  me  that  the  case 
comes  within  section  11,  sub-section  1,  of  the  Customs 
and  Inland  Revenue  Act,  1889.  The  property,  being 
personal  property,  comes  within  section  38',  sub-sec- 
tions 1,  2  (a),  of  the  Customs  and  Inland  Revenue 
Act,  1881,  and  there  was  a  "  gift "  of  this  property 
within  the  meaning  of  seotion  11,  sub-section  1,  of 
the  Aot  of  1889  made  by  the  father  to  the  son,  and 
the  son  did  not  assume  and  retain  bond  fide  possession 
and  enjoyment  of  the  property  to  the  entire  exclusion 
of  the  father  or  of  any  benefit  to  him  by  contract. 
The  covenant  to  pay  the  annuity  to  the  father  pre- 
vented it  being  a  pure  and  simple  gift — that  is, 
without  any  benefit  to  the  father.  The  duty  claimed 
is  therefore  payable  on  this  sum,  and  the  appeal 
must  be  dismissed. 

Lopes,  L.  J. — I  am  of  the  same  opinion.  We  must 
in  these  cases  look  at  the  substance  of  the  transaction, 
but  in  the  present  case,  whether  we  look  at  the  sub- 
stance or  the  form  of  the  transaction,  the  case  comes 
within  the  Acts.  There  are  three  questions  to  be 
determined.  First,  Is  this  a  gift  at  all  ?  It  is  said 
that  it  is  not,  because  of  the  collateral  covenant  by  the 
son  to  pay  the  annuity  to  the  father.  It  seems  to  me 
that  it  is  not  the  less  a  gift  because  of  this  covenant 
to  pay  the  annuity.  The  second  question  is,  Is  this  a 
gift  of  personalty?  We  must  look  at  the  state  of 
things  at  the  time  of  the  deed  of  1886.  There  was  a 
mortgage  debt  due  to  the  father,  and  an  order  had 
been  obtained  for  foreclosure,  but  that  order  had  not 
been  made  absolute.    Therefore  the  mortgagors  were 


entitled  to  the  equity  of  redemption,  and  the  father 
was  entitled  to  the  legal  p'Hte,  and  to  be  paid  the 
money  secured  by  the  mon^ige.  The  son  then  paid 
£575  4s.  lOd.  to  the  mortgagors  for  the  equity  of 
redemption,  and  the  father  joined  in  the  deed  and 
conveyed  the  legal  estate  to  the  son,  and  also  released 
the  mortgage  debt.  The  father  merely  transferred  to 
the  son  the  right  to  receive  the  mortgage  debt,  the 
equity  of  redemption  being  in  the  mortgagors,  and 
the  father  having  only  the  legal  estate  to  transfer. 
If  the  father  had  died  before  the  deed  was  executed 
his  executors  would  have  been  entitled  to  the  mort- 
gage debt.  It  was  therefore  personal  property.  The 
third  question  is,  Did  the  property  so  pass  as  to 
become  subject  to  account  duty  ?  Seotion  38,  sub- 
section (2),  of  the  Act  of  1881  was  passed  to  prevent 
evasion  of  the  probate  duty,  and  seotion  11,  sub- 
section 1,  of  the  Act  of  1889  was  passed  to  cure 
defects  and  omissions  in  section  38,  sub-section  2,  of 
the  former  Act.  Under  the  later  Act  it  is  not 
necessary  that  the  "  benefit  to  the  donor  "  should  be 
reserved  out  of  the  property  itself,  but  it  extends  to 
any  benefit  to  the  donor.  To  my  mind  the  covenant 
by  the  son  to  pay  the  father  the  annuity  is  such  a 
benefit  to  the  father  by  contract  as  to  bring  the  case 
within  the  seotion. 

A.  L.  Smith,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Byrne  &  Blakiston,  for 
Slater,  Healis,  &  Co.,  Manchester. 
Solicitors  for  the  Crown,  Solicitor  of  Inland  Revenue. 
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Taylor  v.  Manchester,  Sheffield,  and  Lincoln- 
shire Railway  Co.  (a.) 

County  court — Costs — Contract  or  tort — Action  in  High 

Court— Misfeasance— County  Courts  Act,  1888  (51  A 

52  Vict.  c.  43),  s.  116. 

An  action  which  can  be  maintained  for  misfeasance, 
contract  or  no  contract,  is  "founded  on  tort"  unthin 
the  meaning  of  section  116  of  the  County  Courts  Ad, 
1888,  and  a  verdict  for  £20  mill,  therefore,  carry  cvsU 
on  the  High  Court  scale. 

This  was  an  appeal  from  a  taxing  master's 
order  referred  to  the  Court  of  Appeal  by  Wright,  J. 

The  statement  of  claim  in  the  action  (which  was 
brought  in  the  lligh  Court)  set  out  that  the  plaintiff 
was  on  the  6th  of  May,  1894,  a  passenger  on  the 
defendants'  railway,  and  was  entering  a  compart- 
ment of  a  train  at  the  defendants'  station  of 
Levenshulme,  when  a  porter  of  the  defendants' 
negligently  shut  the  door  of  the  compartment  upon 
and  crushed  the  plaintiff's  thumb,  and  that  by  the 
defendants'  negligence  the  plaintiff  suffered  great 
pain  and  was  prevented  from  following  his  employ- 
ment.   The  plaintiff  claimed  £100  damages. 

The  plaintiff  obtained  a  verdiot  for  £20.  and 
judgment  was  given  for  that  sum,  with  cost*,  no 
special  order  being  made  as  to  the  costs. 

Upon  taxation  the  master  only  allowed  coats  on  the 
county  court  scale.  From  this  decision  the  plaintiff 
appealed,  asking  that  costs  should  be  taxed  on  the 
High  Court  scale. 

The  question  as   to  costs  depended  upon  whether 

(a.)  Reported  by  C.  F.  Duncan,  Esq.,  Barriater- 
at-Law. 
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the  action  was  "  founded  on  contract "  or  "  on  tort " 
within  the  meaning  of  the  County  Courts  Act,  1888, 
s.  116,  which  runs  as  follows :  "  With  respect  to  any 
action  brought  in  the  High  Court  which  could  have 
been  commenced  in  a  county  court,  the  following 
provisions  shall  apply  :  (1)  If  in  an  action  founded  on 
contract  the  plaintiff  shall  recover  a  sum  less  than 
£20,  he  shall  not  be  entitled  to  any  costs  of  the 
action,  and  if  he  shall  recover  a  sum  of  £20  or  up- 
wards, but  less  than  £50,  he  shall  not  be  entitled  to 
any  more  costs  than  he  would  have  been  entitled  to 
if  the  action  had  been  brought  in  the  county  court. 
(2)  If  in  an  action  founded  on  tort  the  plaintiff  shall 
recover  a  sum  less  than  £10  he  shall  not  be  entitled  to 
any  costs  of  the  action,  and  if  he  shall  recover  a  sum 
of  £10  or  upwards,  but  less  than  £20,  he  shall  not  be 
entitled  to  any  more  oosts  than  he  would  have  been 
entitled  to  if  the  action  had  been  brought  in  a  oounty 
court " 

Morton  Smith,  for  the  plaintiff. — The  action  is 
founded  on  the  tortious  act  of  the  defendants'  servant 
apart  from  any  contract. 

He  relied  on  Marshall  v.  York,  Newcastle,  aud 
Berwick  Railway  Co.,  11  C.  B.  655;  Austin  y.  Great 
WeOern  Railway  Co.,  15  W.  R.  863,  L.  R.  2  Q.  B.  442 ; 
Bryant  v.  Herbert,  26  W.  B.  898,  3  C.  P.  D.  389 ; 
Foutice*  v-  Metropolitan  District  Railway  Co,,  28  W.  B. 
526,  5  C.  P.  D.  157,  159. 

C.  A.  Russell,  for  the  defendants. — In  this  particu- 
lar case,  the  plaintiff  alleges  he  was  a  passenger 
on  the  defendants'  railway  and  that  the  railway 
company  had  undertaken  certain  duties  arising  out 
of  that  contract.  His  action,  therefore,  is  founded 
on  contract.  It  is  immaterial  that  he  might  have  had 
a  cause  of  action,  supposing  there  were  no  contract, 
founded  on  tort. 

He  relied  on  Alton  v.  Midland  Railway  Co.,  13 
W.  B.  918,  19  C.  B.  N.  S.  213,  237,  and  referred  to 
Fleming  v.  The  Manchester,  Sheffield,  and  Lincolnshire 
BaUway  Co.,  27  W.  B.  481,  4  Q.  B.  D.  81 ;  Powell  v. 
Leighton,  2  N.  B.  370 ;  Tattan  v.  Great  Western  Rail- 
way Co.,  8  W.  B.  606,  2  E.  &  £.  844 ;  Pontifex  v.  The 
Midland  Railway  Co.,  26  W.  B.  209,  3  Q.  B.  D.  23 ; 
and  Bwrman  v.  Brown,  3  Q.  B.  511. 

Cur.  adv.  vult. 

Nov.  9. — Lindlby,  L.J.,  after  stating  the  facts 
above  set  out,  continued  : — Now  comes  the  question 
about  costs.  Is  the  plaintiff  entitled  to  his  full  costs 
or  not  ?  That  depends  on  section  116  of  the  County 
Courts  Act,  1888,  which  runs  thus :  [His  lordship 
read  the  section,  and  continued:—]  Now,  if  this 
action  falls  within  the  first  clause,  if  it  ought  to  be 
regarded  as  an  action  founded  on  contract,  then  the 
plaintiff  can  only  get  county  court  costs.  If,  on  the 
other  hand,  the  action  falls  within  the  second  clause — 
that  is  to  say,  if  it  is  an  action  founded  on  tort,  then 
there  would  be  nothing  to  qualify  the  plaintiff's 
tight ;  he  would  get  his  full  costs,  the  learned  judge 
having  made  no  certificate,  nor  done  anything  to 
ieprive  him  of  them.  We  are  driven,  therefore,  to 
xmsider  whether,  adopting  the  language  of  the  Act, 
this  action  brought  oy  the  plaintiff  is  an  action 
bunded  on  contract  or  an  action  founded  on  tort. 
Che  lanjrnage  of  the  Act  is  a  little  peculiar.  I  need 
lot  go  into  the  history  of  it.  I  merely  observe  that 
he  classification  which  is  made  by  the  Legislature  is 
oofined  to  actions  brought  in  the  High  Court,  which 
sight  have  been  commenced  in  the  county  court,  and 
hose  two  sub-divisions  exhaust  the  whole  of  that 
lass  of  actions,  and  each  excludes  the  other.  That 
fres  rise  to  the  difficulty  here.  We  no  longer  have 
d  consider  forms  of  actions,  but  we  are  compelled  by 
be  Legislature  to  put  every  action  which  can  be 


brought  in  the  oounty  court,  but  is  brought  in  the 
High  Court  into  one  or  the  other  of  those  two  cate- 
gories.    Every  one  who  has  studied  the  English  law 
with  any  care  will  know  perfectly  well  there  is  a 
debateable    ground    between    torts    and    contracts. 
There  are  what  are  called  gutm-contracts  and  quasi- 
torts  ;  and  it  is  sometimes  not  easy  to  say  whether  a 
cause  is  founded  on  contract,  or  on  tort.    Very  often 
you  can  put  it  either  way ;  but  here  we  are  compelled 
to  draw  the  line  hard  and  fast,  and  put  every  one  of 
the  actions  in  one  class  or  the  other.    I  have  looked 
into  the  authorities,  but  it  is  only  necessary,  as  I  pro- 
pose to  do,  to  refer  to  those  cases  which  bear  upon 
the  true  construction  of  this  Act  of  Parliament.    I  do 
not  think  anything  would  be  gained  now  by  going 
into  the  old  learning  about  the  forms  of  actions.    We 
have  to  consider  this  Act  of  Parliament,  and  the  only 
cases  which  are  of  any  importance  and  assistance  as 
enabling  us  to  construe  the  Act  are  those  cases  which 
have  been  decided  upon  it,  or  upon  the  similar  Acts 
which  this  Act  has  replaced.  First  and  foremost  there  is 
the  case  of  Bryant  v.  Herbert ;  secondly,  there  is  a  case 
decided  in  the  same  year,  of  Pontifex  v.  The  Midland 
Railway  Co.,  and  then  in  the  next  year  there  is  the 
case  of  Fleming  v.  The  Manchester,  Sheffield,  and  Lin- 
colnshire Railway.     Having  studied  those  cases  with 
care  (I  do  not  think  it  necessary  to  go  into  them),  it 
appears  to  me  that  this  is  an  action  founded  on  tort, 
and  the  conclusion  at  which  I  have  arrived  is  based 
upon  these  reasons.    That  which  caused  the  injury 
was  not  an  act  of  omission,  it  was  not  a  mere  non- 
feasance ;  it  was  not  merely  the  not  taking  such  care 
of  the  plaintiff,  as  by   the  contract  the  defendants 
were  bound  to  take,  but  it  was  an  act  of  misfeasance, 
it   was  positive  negligenoe  in  jamming  his  hand. 
Contract  or  no  contract,  he  could  maintain  an  action 
for  that.    All  he  would  have  to  prove  would  be  that 
he  was  lawfully  on  the  premises  of  the  railway  com- 
pany, and  the  contract  is  merely  a  part  of  the  history 
of  the  case.     I  do  not  think  it  would  be  possible, 
without  running  contrary  to  the  reasoning  of  the  Court 
of  Appeal  in  the  case  of  Bryant  v.  Herbert,  whioh  re- 
versed the  decision  of  Denman,  J.,  and  myself  in 
the  same  case,  to  hold  that,  within  the  meaning  of 
the  County  Courts  Act,  this  is  an  action  founded  on 
contract  as  distinguished  from  tort. 

The  case  to  which  Mr.  Russell  referred,  of  Alton  v. 
The  Midland  Railway  Co.,  at  first  sight  appears  to 
present  some  difficulty,  but  the  observations  I  have  to 
make  upon  that  case  are  these:  in  the  first  place 
that  case  was  not  like  this ;  and,  in  the  next  place, 
it  has  been  criticized  and  commented  upon  somewhat 
adversely ;  I  do  not  say  it  has  been  overruled,  that 
is  quite  another  matter,  but  it  is  not  a  case  on  the 
construction  of  this  Act  of  Parliament ;  and  therefore 
I  prefer  to  base  my  decision  on  what  I  consider  to  be 
the  true  construction  of  the  Act  of  Parliament  in  this 
case. 

Therefore  I  come  to  the  conclusion  that  this  appeal 
ought  to  be  allowed,  and  the  plaintiff  will  have  his 
costs  here  and  below. 

A.  L.  Smith,  L.J. — The  question  here  is  whether, 
when  a  passenger  contracts  with  a  railway  company, 
that  is,  takes  a  ticket  entitling  him  to  be  carried  upon 
a  given  journey,  and  he  is  injured  thereon  by  a  mis- 
feasance for  which  the  company  is  liable,  and  he 
brings  an  action  therefor  in  the  High  Court  of  Justice, 
such  action  is  founded  upon  contract,  or  founded  upon 
tort,  within  the  meaning  of  seotion  116  of  the  County 
Courts  Act  of  1888;  for  by  that  section  different 
consequences  arise  as  to  costs  if  the  action  is  founded 
upon  contract,  or  if  founded  upon  tort. 

It  has  been  held  by  this  court  that,  in  considering 
a  matter   of   costs   under  sections   similar   to   the 
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present,  the  substance  of  the  action,  and  not  its  form, 
is  to  be  looked  at,  and  it  should  be  ascertained 
whether  the  real  substantial  complaint  is  for  breach 
of  contract  or  for  a  tort :  see  Bryant  v.  Herbert. 

It  is  not  disputed,  that,  as  a  matter  of  pleading,  a 
plaintiff,  for  a  cause  of  action  such  as  the  present, 
may  declare  in  either  contract  or  tort ;  but  this  is 
not  the  governing  consideration.  It  is  clear  that  a 
person  lawfully  upon  railway  premises  may  maintain 
an  action  against  a  railway  company  for  injuries  sus- 
tained whilst  there  by  reason  of  the  active  negligence 
of  the  company's  servants,  whether  he  has  a  contract 
with  the  company  or  not :  see  Marshall  v.  Newcastle 
and  Berwick  Railway  Co.,  Austin  v.  Great  Western  Rail- 
way Co.,  and  Foulkes  v.  Metropolitan  Railway  Co. ;  and 
he  need  not  allege  or  prove  any  oontract  at  all.  He 
need  only  allege  and  prove  that  he  was  lawfully 
where  he  was,  and  was  then  injured  by  the  active 
negligence  of  the  company's  servants ;  for  this  is 
sufficient  to  show  a  breach  of  that  duty  on  the  part 
of  the  defendants  which  is  implied  by  law. 

It  is  equally  clear  that,  whether  the  plaintiff  in  such 
an  action  sets  up  a  oontract  or  not,  to  succeed  he  must 
prove  active  negligence — that  is,  a  misfeasance  of  the 
company's  servants — and  that,  without  proof  of  this 
negligence,  he  will  undoubtedly  fail.  The  fact  that 
the  plaintiff  happens  to  have  a  contract — that  is,  a 
ticket — is  of  use  in  such  an  action,  it  is  true,  for  the 
purpose  of  showing  that  the  plaintiff  was  lawfully 
where  he  was  when  ne  sustained  the  injury ;  but  proof 
of  this  fact  can  be  given  aliunde,  and  proof  of  a  con- 
tract is  by  no  means  vital  to  success.  Lord  Bram- 
well,  in  Bryant  v.  Herbert,  says  (and  in  this  I  agree) 
that  the  foundation  of  an  action  is  those  facts  which 
it  is  necessary  to  state  and  prove  to  maintain  it,  and 
no  others. 

On  the  other  hand,  if  the  action  be  brought  against 
a  common  carrier  for  non-delivery  of  goods,  this  is 
founded  upon  oontract  as  held  by  this  court  in 
Fleming  v.  The  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Co.,  and  negligence  need  not  be  averred  or 
proved.  So  also  if  brought  for  a  non-feasance ;  for 
then  the  plaintiff  cannot  succeed  without  proof  of  a 
contract  and  its  breach. 

The  case  of  Alton  v.  The  Midland  Railway  Co.,  so 
much  relied  upon  by  the  respondents,  was  decided 
upon  demurrer  to  a  deolarution,  in  whioh  it  was 
expressly  averred  that  the  rights  of  the  servant  for 
whose  injuries  the  master  was  therein  suing  the 
company  were  founded  upon  contract,  and  this  was 
taken  as  the  premise  upon  whioh  the  case  had  to  be 
decided ;  and  it  was  then  held  that  the  master  could 
not  sue  for  injury  to  his  servant  caused  by  breach  of  a 
contract  entered  into  between  the  servant  and  the 
company.  No  question  was,  or  could  be,  raised  as  to 
what  would  have  been  the  result  if  the  servant's 
remedy  against  the  company  had  been  founded  upon 
tort;  for  the  case,  as  before  stated,  was  decided  upon 
demurrer  in  a  declaration  whioh  expressly  averred 
that  the  servant's  rights  against  the  company  were 
founded  upon  contract.  This  case,  when  looked  into, 
.  not  the  authority  which  it  was  supposed  to  be,  and 
*n  no  way  decides  that  an  action  against  a  company 
by  a  passenger  who  has  taken  a  ticket  is  necessarily 
an  action  founded  upon  oontract  and  not  upon 
tort. 

The  judgments  of  Brett  and  Bramwell,  L.JJ.,  in 
the  before-mentioned  case  of  Bryant  v.  Herbert  are 
very  pertinent  to  this  case ;  and  having  considered 
them  -and  the  other  oases  cited  therein  (especially 
PonUfex  v.  Midland  Railway  Co.),  and  for  the  reasons 
given  above,  I  hold  that  an  action  against  a  railway 
company  for  personal  injuries  by  reason  of  the  active 
neglect  of  the  oompany's  servants,  even  though 
such  person  has  taken  a  tioket,  is  an  action  founded 


on  tort,  andnotupon  oontract,  within  the  116th  section 
of  the  County  Courts  Act,  1888. 

I  may  add  that,  having  consulted  the  senior  master 
of  the  Common  Law  Division,  I  find  that  this  lodg- 
ment is  in  accord  with  the  mode  of  taxation  hitherto 
adopted  in  the  division. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Indermaur  &  Brown,  for 
Gardner  <fc  Son,  Manchester. 

Solicitors  for  the  defendants,  Cunliffes  &  Davenport, 
for  R.  Lingard  Monk,  Manchester. 
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Bell  v.  Eabl  of  Dudley. 
Consbtt  Watebwobks  Co.  v.  Rrrsoir.*  (a.) 

Inclosure— Construction  of  Act — Separate  ownership  of 
surface  and  minerals — Right  to  work  minerals— Right 
to  let  down  surface — Compensation  clause — General 
canons  of  construction  of  Inclosure  Acts. 
In  the  construction  of  Inclosure  Acts,  where  the  owner- 
ship of  the  surface  and  minerals  is  severed,  regard  mutt 
be  had  to  the  following  rides  : — 

(1)  Prima  facie  the  surface  owner  has  the  common 
right  of  support  from  the  subjacent  minerals. 

(2)  The  surface  owner  can  only  be  deprived  of  this 
right  of  support  (a)  by  unequivocal  words,  or  (b)  by 
implication  from  the  general  context. 

(3)  In  case  (b)  the  absence  or  inadequacy  of  any  pro- 
vision for  compensation  tends  strongly  against  such 
implication. 

Motion. 

The  plaintiff  was  the  owner  of  certain  premises 

Prom  Q.  B.  Div.  ) 

(Lord  Esher,  M.R.,  and  Lind-  [  May  1,  1889. 

ley  and  Lopes,  L.JJ.)       ) 

*  CON8ETT  WATEBWOEKS  Co.  V.  RlTSON. 

This  was  an  appeal  by  the  defendant  in  an  action 
to  recover  damages  for  injury  caused  by  the  acts  of 
the  defendant  in  working  coal  mines ;  and  it  raised  a 
question  as  to  the  interpretation  of  the  Lanchester 
iiclosure  Act,  1773  (13  Geo.  3,  c.  lxvii.).    That  Act 
gave  the   Bishop    of    Durham,  his  successors   and 
assigns,  power  to  work  the  mines  as  fully  and  freely 
as  he  might  have  done  in  oase  the  Act  had  not  been 
made,  and  that  without  paying  any  damages   or 
making  any  satisfaction  for  so  doing;    and  after 
reciting  that  "  whereas  great  inconveniences   may 
happen  and  damage  be  done  to*  particular  persons 
by  reason  of  suoh  working  by  the  Bishop  of  Durham  j 
"  without  paying  any  damages  or  making  any  satis-  , 
faotion  for  so  doing,"  the  Act  went  on  to  provide  • 
that  the  annual  rental  of  500  acres  of  the  inclosed j 
land  should  be  set  apart  to  provide  compensation  for 
the  allottees  in  such  cases,  the  deficiency,  if  any,  to 
be  made  up  by  a  rate  on  the  allottees. 

SirR.E.  Webster,  A.G.,  Riaby,  Q.C.,  and  Danckwerth 
for  the  appellant,  the  defendant,  who  claimed  under 
the  Bishop  of  Durham. 

Sir  Henry  James,  Q.C.,  and  H.  F.  Manisty,  lor  ti* 
respondents,  the  plaintiffs. 

The  Court  of  Appeal  held,  on  the  construction  of 

(a.)  Reported  by  G.  ROWLAND  AL8TOX,  Esq., 
Barrister*at-Law. 
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erected  on  land  which  had  been  allotted  to  his 
predecessors  in  title  under  the  Kings  winford  Inclosure 
Act,  1784.  This  Act  reserved  to  the  lord  of  the 
manor  the  right  of  working  the  mines  and  minerals 
under  the  land,  and  conferred  on  him  and  his 
successors  the  fullest  powers  of  working  such  mines 
and  minerals,  "  together  with  full  and  free  liberty  to 

the  above  Act,  that  the  right  of  the  bishop  and  his 
assigns  to  work  the  mines  so  as  to  let  down  the  sur- 
face without  compensation  to  the  surface-owners  was 
clearly  implied.  Those  portions  of  the  judgments 
which  lay  down  the  general  principles  of  construction 
of  Inclosure  Acts  are  here  subjoined. 

Lord  Esher,  M.B.— This  Inclosure  Act  is  passed, 
and  we  have  to  construe  it ;  and  although  much  has 
been  said  about  what  would  be  the  effect  of  this 
Inclosure  Act  under  the  circumstances  of  the  present 
times,  we  have  to  construe  that  Act  (as  we  have  so 
often  said)  as  if  we  were  construing  it  a  day  after  it 
was  passed. 

Now  these  Inclosure  Acts  are  not  like  a  contract 
which  may  be  casually  made  between  individuals— 
i.t.,  a  contract  unlike  any  other  contract  which  has 
been  made  by  anybody  else.  Inclosure  Acts  are  of  a 
common  form  which  has  existed  for  years.  When- 
ever you  have  such  a  common  form  as  that,  where 
there  have  been  decisions  as  to  the  mode  of  constru- 
ing those  Acts,  it  is  not  true,  in  my  view,  to  say  that 
the  mode  of  construing  them  which  has  been  adopted 
by  one  court  is  not  to  be  afterwards  noticed  by  other 
courts.  When  you  have  a  casual  agreement,  the  terms 
of  which  may  never  be  repeated,  the  decision  about 
its  construction  cannot  give  any  help  in  construing 
another  one  which  is  different.  But  when  you  have 
docttments*which  are  ordinary  documents,  though  not 
exactly  alike,  then  the  mode  of  construing  them,  or 
any  rule  or  canon  of  construction  applied  to  that 
species  of  document  which  is  a  common  one  should 
be  followed ;  for  it  seems  to  me  the  courts  would  be 
doing  wrong  if,  after  such  a  canon  of  construction  has 
been  laid  down  with  regard  to  such  documents,  it 
should  not  be  followed. 

Now,  has  there  been  a  rule  of  construction  or  a 
mode  in  which  you  are  to  primarily  or  primd  facie 
look  at  Inclosure  Aots  laid  down  P  It  seems  to  me 
there  has  been  such  a  rule  laid  down  in  the  case  of 
Bdi  v.  Love,  first  of  all  in  the  Court  of  Appeal,  and 
afterwards,  as  I  think,  adopted  in  the  same  case  in 
the  House  of  Lords.  Therefore,  in  my  opinion,  we 
bave  a  rule  of  construction  laid  down  with  regard  to 
these  documents  in  the  House  of  Lords,  and  we  are 
bound  to  follow  that.  I  take  it  the  rule  does  not 
apply  where  the  words  of  the  Act  are  dear ;  in  that 
case  you  are  to  construe  them  according  to  their  clear 
construction  and  obvious  intention.  But  a  rule  has 
bean  laid  down  for  the  case  where  the  words  used  in 
Rich  documents  are  capable  of  one  or  two  construe* 
twos.  I  take  the  rules  as  laid  down  by  my  brother 
Lindley  in  Bell  v.  Love,  as  it  seems  to  me  that 
they  were  really  adopted  by  Baggallay,  L.  J.,  in  his 
judgment  in  the  same  case ;  but  I  do  not  think  that 
in  his  judgment  you  will  find  the  rules  laid  down  as 
nles  of  construction  so  obviously  as  they  are  by  my 
brother  Lindley.  Now  in  Bell  v.  Love  my  brother 
lindley  speaks  of  all  the  cases:  Rowbotham  v. 
WOmm,  8  H.  L.  Cas.  348,  8  W.  R.  H.  L.  Dig. 
4;  Smithy.  Darby,  20  W.  B.  982,  L.  B.  7  Q.  B.  716 
(which  has  been  quoted  to  us) ;  The  Duke  of  Buecleuch 
v.  Wakefield;  and  Hext  ▼.  QUI,  20  W.  B.  520,  957, 
L.  R.  7  Ch.  App.  699,  and  others,  and  then  he  says : — 
"These  cases  appear  to  me  to  establish  two  pro- 
positioiis--Tiz.,  first  that  an  Inclosure  Act  is  not  to 
be  construed  so  as  to  allow  the  lord  of  the  manor  to 
let  down  the  surface  of  allotments  by  working  mines 


him  and  them  to  do  any  other  reasonable  and  necessary 
acts  and  things  in  and  upon  the  same  lands  for  the 
discovery,  getting,  working,  &c,  of  the  said  mines 
and  minerals  in  such  manner  as  he  or  they  shall  think 
proper  and  expedient,  without  any  molestation  or 
interruption,  and  without  paying  or  making  any 
satisfaction  to  any  person  whomsoever  for  the  same 

under  them  unless  the  language  of  the  Act  is  clearly 
and  unmistakably  to  that  effect."    That  is  a  rule  of 
construction.     Then  his  second  rule  is :   "  That  the 
absence  of  all  provision  for  compensation  for  injury 
sustained  by  letting  down  the  surface  tends  strongly 
to  indicate  that  the  Legislature  did  not  intend   oy 
general  words  to  reserve  to,  or  confer  upon,  the  lord  of 
the  manor  the  right  to  work  his  mines  so  as  to  let  the 
surface  down."    That  is  a  negative  proposition — that 
the  absence  of  all  provision  for  compensation  tends 
strongly  to  show  that  the  intention  was  that  he  was 
not  to  be  allowed  to  let  down  the  surface  without 
paying  for  it.    Now  it  is  clear  that  with  regard  to 
those  two  propositions  neither  of   them   negatives 
what  I  have  said  before — viz.,  that  if  there  were  clear 
words  giving  to  the  lord  the  power  to  let  down  the 
surface  without  payment  of  compensation,  although 
there  is  no  compensation  at  all  given,  the  court  is 
bound   to  give  effect  to  the  clear  words.     That  is 
quite  consistent  with  both  those  propositions ;  but  if 
the  words  are  not  clear  to  the  effect  that  the  lord  can 
let  down  the  surface  without  paying  compensation — 
if  they  are  capable  of  two  constructions — then  this 
question  of  whether  there  is  or  is  not  compensation 
becomes  a  very  material  indication  or  context.    Now 
recollect  those  propositions  were  laid  down  in  Bell  v. 
Love  in  order  to  consider  whether    that  oase  was 
governed  by  the  Duke  of  Buecleuch  v.   Wakefield  or 
not,  and  they  were  applied  in  this  way,  that  although 
the  words  in  Bell  v.  Love  were  very  large  words, 
quite  large  enough  to  give  to  the  lord  the  power  of 
working  the  mines  eo  as  to  let  down  the  surface 
without  paying  compensation,  yet  it  was  consistent 
with  them  that  he  was  not  to  let  down  the  surface ; 
and  then  the  fact  of   there  being    no    compensa- 
tion to    any   persons    whose   land  was    let    down, 
authorized  or  required  the  court  to   say  that   the 
generality  of   the  words  was  to  be  construed,  not 
in  their  larger  sense,  but  in  a  limited   sense.    As 
it  seems  to  me,   those  rules  were  adopted  by  the 
House  of  Lords,  and  this  question  of  the  effect  of 
the  absence  of    compensation,   or   the    presence  of 
compensation,  was  distinctly  alluded  to  by  each  of 
the  lords  who  gave  judgment— very  particularly  by 
Lord  Watson,  where,  alluding  to  the  case  of  Hext  v. 
QUI,  he  adopted  and  approved  of   what  had  been 
said  by  Mellish,  L.J.,  in  Hext -v.  QUI,  which  was  to 
this  effect,  that  in  the  Duke  of  Buecleuch" e  case,  in 
which  (as  has  been  pointed  out  by  Mr.  Bigby)  the 
words    were    nearly    as  large    as  those  which    are 
present   in    this  case,    yet    Mellish,    L.J.,    says    if 
the  court,  or  the  House  of  Lords  in  that  oase,  had 
not  found  there  was  compensation,   his  view  was 
that  the  decision  would   have  been  the  other  way, 
and  that  the   words,  although    so   large,    and   in 
one  sense  so  dear,  would  have  been  construed  to  a 
limited  extent  only.    Lord  Watson  says :  "  I  adopt 
that  view  of  Mellish,  L  J."     In  my  opinion,   the 
other  judges  in  the  House  of  Lords  toot  the  same 
view.    Now  we  must  see  how  we  are  to  apply  the 
rules  laid  down  in  that  case  to  the  present.    [The 
rest  of  the  judgment,  being  an  examination  of  the 
Lanchester  Act  at  great  length,  is  here  omitted.] 

Lindley,  L.  J. — I  have  come  to  the  same  conclu- 
sion. The  principles  applicable  to  this  case  are  those 
which  were  laid  down  in  Bell  v.  Love.  That  was  three 
times  argued,  and  there  was  no  difference  of  opinion 
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or  for  the  damage  to  be  done  thereby,  he  and  they 
doing  as  little  damage  thereby  as  may  be." 

The  next  clause,  commencing  with  a  recital,  "  And 
whereas  great  damage  may  be  done  to  some  of  the 
said  allotments  "  by  such  working,  provided  in  effect 
that  the  damage  caused  to  any  particular  allotment 
by  the  working  of  the  mines  or  the  exercise  of  any 
of  the  powers  reserved  to  the  lord  should  be  borne 
rateably  by  all  the  allottees,  including  the  owner  for 
the  time  being  of  the  allotment  damaged.  The  lord 
was  himself  one  of  the  allottees. 

The  defendant,  who  was  the  present  lord  of  the 
manor,  having  proposed  to  work  the  miaes  under  the 
plaintiff's  premises,  with  the  probable  result  of  letting 

between  the  judges  before  whom  it  came.  It  was  first 
argued  before  Manisty,  J.,  and  Williams,  J.;  and 
Manisty,  J.,  in  a  judgment  which  I  recollect — I  do 
not  know  whether  it  is  reported — pointed  out  that 
upon  the  true  construction  of  that  Act  there  was  no 
right  to  set  down  the  surface  of  the  allottees.  The 
case  was  argued  before  this  branch  of  the  Court  of 
Appeal,  and  when  the  arguments  were  finished  time 
was  taken  to  look  into  the  authorities,  and  the  result 
of  that  will  be  found  in  the  report  of  the  judgment  of 
this  court  in  10  Q.  B.  D.  547.  This  court  took  the  same 
view  as  Manisty,  J.,  that  upon  the  true  construction 
of  the  Inclosure  Act  then  before  the  court  there  was 
no  right  to  let  down  the  surface.  Then  the  case  went 
to  the  House  of  Lords.  The  House  of  Lords  took  the 
same  view,  and,  so  far  as  I  can  discover,  adopted  the 
same  principle  which  had  guided  all  of  us.  The  car- 
dinal principle  is  to  put  the  true  construction  on  the 
Act  with  which  you  have  to  deal.  That,  of  course,  is 
a  very  general  proposition,  and  these  Inclosure  Acts 
have  been  examined  and  discussed  so  often  that  there 
may  be  said  to  be  now  some  subordinate  rules  to 
assist  one  in  arriving  at  a  true  construction ;  but  after 
all  one  must  not  lose  sight  of  the  fact  that  their  true 
construction  is  what  we  must  get  at  in  each  particular 
case.  [His  lordship  then  examined  the  arguments  in 
Bell  v.  Love,  and  continued : — ]  It  was  held  by  all 
the  courts  that,  notwithstanding  the  reservation  of  the 
lord's  right  in  that  case,  the  lord  of  the  manor  would 
have  no  right  to  let  down  the  surface  of  the  allotments 
unless  the  right  so  to  do  could  be  found  expressly 
conferred  upon  him  or  necessarily  implied  in  the 
Act  of  Parliament  which  authorized  the  inclosure. 
[His  lordship  then  dealt  with  the  special  Act  before 
him.] 

Lofeb,  L.J. — It  is  perfeotly  clear  law  that  the 
burden  of  making  out  a  right  to  let  down  the  surface 
lies  here  upon  the  appellant.  Unless  he  can  make 
out  that  right  clearly  the  presumption  is  that  the 
allottees,  the  owners  of  the  freeholds,  have  a  right  to 
the  support  of  the  subjacent  soil.  Now  to  remove 
this  presumption  and  make  out  this  right  to  let  down 
the  subjacent  soil  the  language  must  be  unequivocal 
whether  it  is  used  in  an  agreement,  or  deed,  or  Act  of 
Parliament.  Here  we  have  to  deal  with  an  Act  of 
Parliament,  and  if  the  language  of  the  Act  of  Parlia- 
ment is  definite  and  unequivocal  I  take  it  there  is 
an  end  of  the  question.  I  mean  if  it  is  clear  and 
definite  in  this  way,  that  the  right  to  let  down  the 
soil  was  intended  to  be  conferred,  then  the  pre- 
sumption is  gone  and  the  right  to  let  down  that  soil 
is  beyond  all  question.  Again,  if  the  language  in  the 
Act  of  Parliament  is  large  and  general,  out  there  is 
nothing  in  the  context  to  imply  or  point  to  a  right 
to  let  down  the  surface,  then  the  presumption  of  the 
right  to  support  prevails.  If,  on  the  other  hand,  the 
oontext  indicates  a  right  to  let  down  the  Burface,  then 
full  effect  is  to  be  given  to  the  general  words,  and  the 
prima  facie  presumption  is  negatived.  [His  lordship 
then  dealt  with  the  special  Act] 


them  down,  the  plaintiff  now  moved  to  restrain  him 
from  so  doing. 

Levett,  Q.C.,  and  Ashton  dross,  for  the  plaintiff.— 
There  is  no  absolute  or  unqualified  clause  of  compen- 
sation or  provision  for  payment  of  compensation  by 
the  lord,  and  the  word  "  damage  "  must  be  restricted 
so  as  not  to  include  injury  by  subsidence:  Bell  v. 
Love,  10  Q.  B.  D.  547,  31  W.  B.  Dig.  33,  32  W.  B. 
725,  9  App.  Cas.  286. 

Byrne,  Q.C.,  and  W.  F.  Hamilton,  for  the  defend- 
ant.—The  right  depends  on  the  special  Act.  The 
narrowness  or  inadequacy,  or,  indeed,  the  complete 
absence,  of  a  compensation  clause  is  immaterial  if  the 
empowering  words  of  the  Act  are  otherwise  clear. 
It  is  only  when  they  are  susceptible  of  two  meaning! 
that  the  presence  or  absence  of  a  compensation  clause 
tells  for  or  against  the  lord:  Duke  of  Buceleuch  v. 
Wakefield,  L.  B.  4  H.  L.  377,  18  W.  B.  H.  L.  Dig. 
10,  and  Consett  Waterworks  Co.  v.  Bitson,  22  Q.  B.  D. 
318,  702  {vide  note*). 

Chitty,  J. — The  question  which  arises  on  this 
motion  is  simply  one  of  right,  depending  on  the  true 
construction  of  the  Inclosure  Act  of  1784.  Questions 
of  this  kind,  turning  on  Inclosure  Acts,  have  often 
come  before  the  courts  in  recent  years.  The  Acts 
which  have  thus  received  judicial  interpretation  have 
not  been  drawn  on  the  same  model.  When  compared 
one  with  another  they  have  presented  points  of  re- 
semblance and  of  difference  leading  to  different 
results.  The  Act  before  me  in  some  respects  resembles, 
in  others  differs  from  any  of,  the  Acts  the  meaning  of 
which  has  been  ascertained  by  the  courts.  Each  Act 
has  to  be  interpreted  by  its  own  provisions.  The 
leading  authority  relied  on  for  the  plaintiff  is  BeU  v. 
Love,  a  decision  of  the  Court  of  Appeal  which  was 
affirmed  by  the  House  of  Lords.  The  leading 
authorities  cited  for  the  defendant  are  The  Duke  of 
Buceleuch  v.  Wakefield  and  Consett  Waterworks  Go.  v. 
Ritson,  where  the  decision  of  the  Divisional  Court 
was  reversed  by  the  Court  of  Appeal.  In  the  Lxw 
Reports  there  is  merely  a  note  of  the  decision  of  the 
Court  of  Appeal.  A  shorthand  note  of  the  judgments 
delivered  was  produced  and  read  in  court  on  the 
hearing  of  this  motion  (vide  note  *).  These 
authorities  afford  great  assistance,  and  serve  as  guides 
in  travelling  through  the  various  clauses  of  the  Act  of 
Parliament. 

The  result  appears  to  be  that  the  method 
adopted  in  construing  such  Acts  may  be  stated  as 
follows :— Where,  as  here,  the  ownership  of  the 
minerals  and  of  the  surface  is  severed,  the  pria*\ 
facie  inference  is  that  the  owner  of  the  surface  shall 
enjoy  the  surfaoe  allotted,  and  shall  have  the  common 
right  of  support  for  his  tenement.  This  inference  k 
strong ;  in  order  to  rebut  it  the  burden  lies  on  the 
owner  of  the  minerals  to  show  affirmatively  and  by- 
clear  words  that  he  has  the  right  of  letting  down  the 
surfaoe.  When  clear  words  are  spoken  of  it  is  not 
meant  that  the  Act  must  say  in  express  terms  thai 
the  mineral  owner  may  let  down  the  surfaoe.  That 
such  express  words  are  not  required  is  shown  by 
The  Duke  of  Buceleuch  v.  Wakefield,  and  also  by  the 
decision  of  the  House  of  Lords  on  a  Sootoh  instru- 
ment in  Buchanan  v.  Andrew,  L  B.  2  K  L.  Sc  28&) 
21  W.  B.  Big.  72.  The  presence  or  absence  of  e 
compensation  clause  is  an  important  element.  Tbi 
primd  facie  inference  in  favour  of  the  surfaoe  owns 
is  strengthened  by  the  absence  of  any  provision  16* 
compensation ;  the  presence  of  a  limited  compensate 
section  is  not  of  itself  sufficient  to  rebut  the  inference! 
There  was  such  a  limited  clause  in  BeU  v.  Love,  when 
the  right  to  compensation  was  given,  not  to  tibi 
person  entitled  to  the  allotment,  but  merely  to  tfcj 
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person  in  possession  for  the  time  being,  and  the 
amount  was  not  to  exceed  the  sum  of  £5  yearly. 
8och,  stated  shortly,  appears  to  be  the  method  pur- 
sued in  interpreting  Acts  of  this  class. 

Whether  the  propositions  I  have  stated  ought  to 
be  called  a  method  of  interpretation,  or  be  termed 
canons  or  rules,  or  (as  Lindley,  L.J.,  said  in  the  Con- 
sett  Waterworks  case)  subordinate  rules  for  construing 
the  Act  is  a  matter  of  no  moment ;  the  object  is  the 
suae  whatever  be  the  correct  phrase.  That  object  is 
to  ascertain  the  intention  of  the  parties  to  the  con- 
tract embodied  in  the  Act  of  Parliament.  [His 
lordship  here  read  the  first  clause  above  referred  to, 
and  continued  : — ]  This  is  a  strong  clause  in  favour 
of  the  defendant.  Although  it  was  known  at  the 
time  when  the  Aot  was  passed  that  the  working  of 
the  coal  had  caused  subsidence,  and,  indeed,  that  it 
was  impracticable  to  work  the  thick  seam  of  coal 
without  such  subsidence,  the  words  import  that  the 
lord  may  work  the  mines  without  making  any  satis- 
faction to  any  person  or  persons  whomsoever ;  the 
latter  words,  of  course,  including  the  allottees.  This 
clause  is  itself  immediately  followed  by  a  long  com- 
pensation clause.  The  effect  of  it  is  that,  by  means 
of  contribution,  the  damage  caused  to  any  particular 
allotment  by  the  working  of  the  mines  or  the  exercise 
of  any  of  the  powers  reserved  to  the  lord  is  borne 
rateahly  by  all  the  allottees,  including  the  owner  for 
the  time  being  of  the  allotment  damaged,  and  the 
allotment  specially  made  to  the  lord.  The  lord  him- 
self is  thus  required  to  make  a  substantial  contribution 
to  the  damage  sustained  by  his  mining  operations. 
There  is  no  limit  to  the  amount  of  the  damage  to 
which  contribution  has  thus  to  be  made  by  the  allot- 
tees. It  was  argued  for  the  plaintiff  that  it  could  not 
have  been  intended  that  this  compensation  clause 
should  extend  to  damage  caused  by  subsidence.  But 
I  cannot  accept  this  argument.  The  words  of  the 
enactment  are  sufficient  to  include  all  damage ;  and 
I  can  find  no  sufficient  ground  for  excluding  this  im- 
portant and  (as  I  think)  obvious  head  of  damage. 
The  preamble  of  the  clause  is,  moreover,  of  great  sig- 
nificance, running,  as  it  does,  "  whereas  great  damage 
may  be  done  to  some  of  the  allotments."  Great 
damage  is  thus  expressly  mentioned  and  directly  con- 
templated, and  a  special  scheme  is  provided  for  re- 
lieving by  compensation  the  allottee  suffering  the 
damage  from  all  but  his  aliquot  proportion  of  the 
loss  sustained.  It  is  impossible  to  say  that  great 
damage  does  not  include  damage  caused  by  sub- 
sidence. Putting,  then,  the  various  parts  of  the  Aot 
together,  and  reading  the  Act  as  a  whole,  I  come  to 
the  conclusion  that  the  defendant  has  made  out  his 
daim,  and  that  the  plaintiff  is  not  entitled  to  the  in- 
junction he  asks  for. 

Solicitors,  Stanley,  Attenborough,  &  Tyer ;  Saltburn, 
Tryon,  £  Saltburn. 


Doc.  1. 


Ghan.Div.    \ 
Stirling,  J.   ) 

Ehrmann  v.  Ehrmann,  (a.) 

Partnership— Practice — Parties — Dissolution — Rights  of 
person*  nominated  to  succeed  to  shares  in  the  partner- 
ship. 

Five  persons  carried  on  business  in  partnership  under 
psrtmership  articles  which  contained  a  clause  empower- 
ing each  partner  to  nominate  a  son  to  succeed  to  his  share 
» the  partnership,  but  no  son  so  nominated  was  to  suc- 

(«.)  Reported  by  Vm.  Soott  Thompson,  Esq., 
Barrister-at-Law. 


ceed  until  he  attained  twenty-one.  The  power  was  exer- 
cised, and  an  action  ltaving  been  brought  by  four  of  the 
partners  against  the  fifth,  seeking  a  dissolution,  the 
defendant  applied  to  stay  all  proceedings  until  the 
nominated  sons  (who  were  all  under  twenty-one)  were 
made  parties. 

Held,  that  tte  clause  in  question  did  not  prevent  the 
partners  from  dissolving  the  partnership,  and  that  as  a 
son  would  only  succeed  to  his  father's  actual  interest  at  the 
time  the  son  became  a  partner,  the  sons  were  not  neces- 
sary parties. 

The  observations  of  Cotton,  L.J.,  in  In  re  Flavel], 
25  Ch.  D.  89,  discussed. 

This  was  a  summons  by  the  defendant  asking  that 
all  proceedings  in  the  action  might  be  stayed  until 
all  proper  persons  were  made  parties. 

Five  persons  had  been  for  some  time  in  partner- 
ship as  wine  and  spirit  merchants.  The  affairs  of  the 
partnership  were  regulated  by  deeds  of  the  6th  of 
December,  1879,  and  the  16th  of  May,  1882,  as  modi- 
fied by  a  deed  of  the  25th  of  June,  1885.  The  ninth 
clause  of  the  last- mentioned  deed  of  1885,  upon 
which  the  present  question  arose,  was  in  the  following 
terms,  so  far  as  the  same  are  material : — "  Each  of 
the  said  partners  may  during  his  lifetime  nominate 
any  son  of  his  or  in  the  alternative  may  nominate  any 
two  or  more  sons  of  his  successively  in  such  order  as 
he  may  think  fit  to  succeed,  as  to  one  of  them,  as  a 
partner  to  any  of  the  nominating  partner's  share  in 
the  partnership  not  exceeding  one-half  part  of  such 
share,  but  no  son  of  any  partner  shall  succeed  to  the 
nominated  share  until  he  shall  have  attained  the  age 
of  twenty-one  years,  and  in  the  event  of  the  death 
of  any  partner  so  nominating  any  son  or  sons  under 
the  age  of  twenty -one  years  as  aforesaid,  the  profits 
of  the  nominated  share  from  the  death  of  such  a 
partner  until  such  son  who  succeeds  to  a  share  shall 
have  attained  the  a^e  of  twenty-one  years  shall 
belong  to  the  continuing  partners,  and  upon  signing 
such  deed  or  deeds  as  hereinafter  mentioned 
respecting  the  admission  of  a  new  partner  the  son  so 
nominated  and  succeeding  as  aforesaid  shall  be  and 
become  a  partner  in  the  partnership  concern  in  respect 
of  such  share  and  interest  of  his  father  therein  to 
which  he  has  been  nominated,  and  be  entitled  thereto 
upon  the  same  terms  and  conditions  and  under  and 
subject  to  the  same  advantages,  powers,  provisions, 
regulations,  journeys,  and  agreements  in  all  respects 
and  in  the  same  manner  as  the  father  would  nave 
been  entitled  to." 

The  action  was  brought  by  four  of  the  partners 
against  the  remaining  partner,  and  sought  a  dissolu- 
tion and  all  proper  accounts  and  inquiries. 

Several  of  the  partners  (including  the  defendant) 
had  exercised  their  power  of  nominating  their  sons 
to  succeed  them  under  the  said  9th  clause  of  the  deed 
of  1885,  the  eldest  of  such  sons  being  less  than 
twenty  years  of  age. 

The  defendant  by  the  summons  sought  to  have  the 
sons  so  nominated  made  parties  to  the  action. 

Buckley,  Q.C.,  and  R.  Terrell,  for  the  defendant. — 
In  the  absence  of  the  persons  having  contingent  interests 
a  decree  for  dissolution  cannot  be  made.  Here  there 
is  a  trust  for  the  persons  nominated :  In  re  Flavell, 
Murray  v.  Flavell,  32  W.  B.  102,  25  Ch.  D.  89  ;  Page 
v.  Cox,  10  Hare,  163. 

Graham  Hastings,  Q.C.,  and  Solomon,  for  the  plain- 
tiffs, were  not  called  upon. 

Stirling,  J. — [His  lordship  referred  to  ord.  16,  r. 
11,  and  read  the  9th  clause  of  the  deed  of  June  25, 
1885,  and  proceeded : — ]  In  pursuance  of  that  power 
nominations  have  been  made  by  various  of  the  part- 
ners.   The  defendant  made  his  nomination  on  the 
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26th  of  June,  1885,  and  nominated  his  son  to  succeed 
to  one-half  of  his  share  in  certain  events.  I  have  to 
determine  whether  the  sons  so  nominated  (all  of 
whom  are  at  present  under  twenty-one)  are  necessary 
parties  who  ought  to  be  defendants  to  this  aotion.  It 
is  admitted  that  the  sons  are  not  at  present  partners ; 
that  is  quite  plain  from  the  deed.  A  son  does  not 
become  a  partner  until  (1)  he  has  attained  twenty- 
one,  and  (2)  he  has  executed  a  deed.  He  is  to  become 
a  partner  in  respeot  of  such  share  and  interest  as  his 
father  has  therein. 

It  is  said  that  this  creates  a  trust  in  favour  of  the 
son,  and  there  is  authority  that  it  creates  a  trust ;  but 
it  seems  to  me  that  there  is  no  authority  to  show  that 
it  creates  an  immediate  trust  in  favour  of  the  son 
(see  the  judgment  of  Turner,  L.J.,  in  Page  ▼.  Cox). 
But  the  question  which  I  have  to  consider  here  is 
whether  such  a  trust  prevents  a  dissolution  of  the 
partnership,  either  by  agreement  of  the  partners 
inter  se  or  by  the  judgment  of  the  oourt.  It  is  clear  to 
my  mind  that  Turner,  L.J.,  considered  that  the  agree- 
ment did  not  prevent  a  dissolution  by  the  partners. 
He  says  (10  Ha.,  p.  169) :  "  It  might,  indeed,  have 
been  put  an  end  to  by  a  dissolution  of  the  partner- 
ship during  the  joint  lives,  but  it  subsisted  until  so 
determined."  Therefore,  although  the  Lord  Justice 
held  that  in  that  case  a  trust  was  oreated,  it  was  a 
trust  to  arise  at  a  future  time,  and  was  to  attach 
upon  property  as  it  would  then  exist. 

In  re  Flavell  contains  some  observations  in  the 
judgment  of  Cotton,  L.J.,  which  give  some  colour 
to  the  argument  before  me  that  there  was  a  present 
trust  oreated.  The  Lord  Justice  says  :  "  It  is  said 
that  he  could  have  released  the  covenant  But  if  he 
could  have  done  so  it  would  only  be  on  the  ground 
that  the  35th  artiole  did  not  create  a  trust,  but  was 
only  a  contract  between  the  partners  to  create  a  trust 
a  contract  from  which  either  could  release  the  other" 
(25  Ch.  D.,  p.  102).  [The  Weekly  Reporter  report 
differs  from  this.]  Now  no  doubt  the  Lord  Justice 
appears  to  indicate  his  opinion  to  be  that  neither 
partner  could  release  the  other  from  this  covenant ; 
but  it  is  to  be  observed  that  the  Lord  Justioe  abstains 
from  saying  that  the  oontraot  could  not  be  put  an 
end  to  by  the  parties.  I  apprehend  that  the  Lord 
Justioe  means  that  the  parties  could  not  have  put  an 
end  to  the  covenant  in  question  without  determining 
the  oontraot  of  partnership  altogether.  Lindley,  L.J., 
says  nothing  which  gives  rise  to  any  difficulty. . 

In  my  opinion  I  have  authority  for  holding  that, 
notwithstanding  the  existence  of  this  clause  and  the 
nominations  made  under  it,  it  is  competent  for  the 
partners  to  put  an  end  to  the  agreement  by  a  dissolu- 
tion. If  the  trust  only  arises  when  the  son  attains 
twenty-one  and  attaches  only  to  the  property  of  the 
partnership  then  existing,  there  will  then  be  nothing 
to  which  the  son  can  succeed.  The  present  action  is 
an  action  which  seeks  to  have  the  partnership  dis- 
solved on  the  ground  of  the  misconduct  of  the 
defendant.  There  is  every  reason  to  hope  that  this 
action  will  be  tried  and  settled  long  before  the  eldest 
son  attains  twenty-one.  If  the  aotion  is  decided  in 
the  defendant's  favour  no  question  will  arise,  and  if 
the  aotion  is  decided  against  the  defendant  the 
defendant's  interest  will  have  ceased  and  there  will 
be  nothing  for  the  son.  The  clause  points,  not  to  a 
defunct  partnership,  but  to  a  partnership  which  is 
going  on.  It  seems  to  me  that  there  is  nothing  whioh 
makes  it  necessary  that  these  sons  should  be  joined. 
It  is  suggested  that  another  question  may  arise  between 
the  present  plaintiffs  and  the  son  of  the  defendant — 
namely,  that  it  may  be  possible  for  the  partnership 
to  go  on  with  the  son  of  the  defendant  instead  of 
with  the  defendant.  It  seems  to  me  that  I  should 
be  altering  the  deed  if  I  held  that.    The  son  succeeds 


to  nothing  but  the  interest  of  his  father,  and  if  the 
father  has  so  conducted  himself  that  the  father*! 
interest  is  gone  the  son's  right  is  gone  also,  for,  in 
short,  the  son's  interest  depends  on  his  father. 

Summons  dismissed. 

Solicitors,    Wild    &     Wild;     Goldberg,     Langdon, 
Barrett,  <fc  NewalU 


July  26,  31,  1891. 


Chan.  Div.  \ 
Stirling,  J.  J 

Hamilton   v.  Vaughan-Sherrih  Electrical 
Engineering  Co.  (a.) 

Infant — Contract — Company — Agreement  to  take  sham 
— Repudiation — Failure  of  consideration — Bight  to 
recover  money  paid  up  on  shares. 

The  plaintiff,  while  an  infant,  agreed  to  take,  andwu 
allotted,  shares  in  the  defendant  company,  but  befort 
attaining  her  majority  repudiated  the  agreement.  No 
dividend  on  her  shares  had  been  paid,  nor  had  she  take* 
any  part  in  the  management  of  the  company  or  attended 
any  meetings,  the  only  consideration  for  her  contrad 
being  that  her  name  remained  for  a  time  on  the  rcgiskr 
of  shareholders. 

Held,  that  the  plaintiff  was  entitled  to  repudiate  the 
agreement,  and  to  recover  the  money  she  had  paid  is 
respect  of  the  shares. 

Corpe  v.  Overton,  10  Bing,  252,  followed. 

Summons. 

The  plaintiff,  Miss  Hamilton,  applied  for  shares  ia 
the  defendant  company,  paying  £20  on  such  applies- 
tion.    On  the  6th  of  October,  1890,  twenty  shaioj 
were  allotted  to  her,   and  on  the  18th  of  Octobaj 
she  paid  £40  on  such  allotment.      At  the  time  si 
the   application  for,    and  allotment  of,   the  shsis^ 
the  plaintiff  was  an  infant  of  the  age  of  eightesj 
years,   and    on    the   18th  of   November,    1890, 
wrote    a   letter    to   the  secretary  of    the  comp 
claiming  repayment  of  the  money  whioh  she 
paid  to  the  company.    No  further  steps  were 
in  the  matter  till  the  19th  of  May,  1892,  when* 
plaintiff  issued  the  writ  in  this  action.    By  the  i 
she  claimed  "  (1)  a  declaration  that  the  allotment^ 
the  twenty  shares  now  standing  in  her  name  in  f*1 
register  of  shareholders  of  the  defendant  oomp 
was  void;    (2)   that  the  register  of  the  deft 
company  might  be  ordered  to  be  rectified  by  si 
out  the  name  of  the  plaintiff  as  a  shareholder  j 
respect  of   the    said  twenty  shares  ;    (3)    that  I 
defendant  company  might  be  ordered  to  repay  tot 
plaintiff  the  sum  of  £60  paid  by  her  to  the  defendl 
company  in  respect  of  the  said  twenty  shares,  togs! 
with  interest  at  £5  per  cent,  from  the  10th  da; 
May,  1892;  (4)  that  the  defendant  company 
be  restrained  by  injunction  from  enforcing  any 
made,  or  to  be  made,  on  the  plaintiff  in  respeot  of 
said  twenty  shares." 

On  the  10th  of  June,  1892,  the  oompany 
into  voluntary  liquidation,  and  on  the  27th  of  J 
the  liquidator  removed  the  plaintiffs  name  from 
register  of  shareholders.  No  dividend  had  1 
received  by  the  plaintiff  in  respeot  of  her  shan 
the  oompany. 

This  was  a  summons  in  the  action  taken  oni 
the  purpose  of  deciding  the  question  whether 
plaintiff  was  entitled  to  the  return  of  the  £00  | 
by  her  to  the  company  in  respect  of  her  tw 
shares. 


a.)    Reported  by  Arnold  Glover,  Esq.,  Barrist 
at-Law. 
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Reginald  Hughes,  for  the  plaintiff. — The  infant 
repudiated  these  shares  within  six  weeks  of  allot- 
ment. She  never  received  any  dividend,  and  there 
has  been  a  total  failure  of  consideration.  The  oase  is 
covered  by  Corps  v.  Overton,  10  Bing.  252. 

Percy  Wheeler,  for  the  liquidator. — The  point  is 
entirely  a  new  one.  The  oases  of  Holmes  v.  Blogg, 
8  Taunt  508,  and  Ex  parte  Taylor,  4  W.  B.  305,  8 
De  G.  M.  &  Gh  254,  which  are  founded  on  a  dictum 
of  Lord  Mansfield  in  Earl  of  Buckinghamshire  v. 
Drury,  2  Eden,  72,*would  seem  to  show  that  an 
infant  to  whom  shares  have  been  actually  allotted 
cannot  repudiate  them.  Corps  v.  Overton  is  distin- 
guishable, because  there  the  contract  was  executory. 
Here  there  was  actual  legal  consideration  passing  to 
the  pi*i™*HF  in  the  right  to  receive  dividends.  The 
fsot  that  no  dividend  was  in  fact  paid  and  that  the 
shares  had  no  market  value  is  immaterial. 
r&nRLDTO,  J. — The  simple  question  is  whether  the 
net  of  the  infant  having  been  on  the  register  for  a 
certain  period  amounts  to  her  having  received  a 
benefit] 

Reginald  Hughes,  in  reply. — The  dictum  of  Lord 
Jlansfield  was  considered  in  Corps  v.  Overton,  and 
was  held  not  to  have  suoh  a  large  meaning  as  that 
attributed  to  it  In  all  previous  cases  there  has  been 
something  in  the  nature  of  part  performance.  Here 
the  consideration  is  entirely  illusory. 

SnELnro,  J.,  stated  the  facts,  and  continued: — 

The  action  is  based  on  the  ground  that  there  has  been 

a  total  failure  of   consideration.    Three  oases  have 

been  cited.    The  first  is  Holmes  v.  Blogg.    There  the 

plaintiff,  who  was  an  infant,  brought  an  action  to 

recover  a  sum  paid  by  him  to  the  defendant,  who 

had  leased  certain  premises  to   the  plaintiff  and   a 

person  named  Taylor,  with  whom  the  plaintiff  was  in 

partnership.      The  lease  was  granted  to  the  plaintiff 

and  Taylor,  and  the  sum  of  £157  10s.  was  paid  by  the 

plaintiff  a*  a  premium,  and  the  plaintiff  and  Taylor 

actually    occupied  the  demised  premises    for  three 

months.    The  plaintiff,   after    he  became    of    age, 

avoided  the  lease  and   brought  his  action.     Gibbs, 

L.C.J.,  in  delivering  the  judgment  of    the    court, 

referred  to  a  passage  in    the    judgment   of   Lord 

^"Fiifmd  in  Earl  of  Buckinghamshire  v.  Drury,  where 

he  said :  "  If  an  infant  pays  money  with  his  own  hand 

without  a  valuable  consideration  for  it,  he   cannot 

get  it  back,"  and  held  that  the  action  could  not  be 

maintained.    The  next  oase,  Ex  jnrte  Taylor,  was  of 

a  similar  character.     There  the  infant  entered  into 

an  agreement  for  a  partnership  and  paid  a  premium. 

After  the  date  of  the  partnership  articles  of  the  31st 

of  July,  1854,  he  devoted  nearly   all  his  time  and 

attention  to    the  business  of  the  partnership,    and 

received  therefrom,  for  his  subsistence,  up  to  the  28th 

of  July,  1855,  an  allowance,  generally  paid  weekly, 

amounting  altogether  to  £172  6s.  4d.,  but  he  never 

received    any    other   share   of   the   profits    of   the 

banness  or  derived  any  other  advantage  therefrom. 

There,  again,  it  was  held  that  the  infant  could  not 

recover  back  his  premium,  the  ground  of  the  decision 

being  that  the  consideration  had  not  wholly  failed. 

The  former  of  these  two  oases  was  considered  in 
Csrpe  v.  Overton.  There  the  plaintiff,  while  he  was 
aa  infant,  signed  a  written  agreement  to  enter  into 
partnership  with  the  defendant,  the  partnership  to 
oosuaenoe  not  at  once,  but  at  a  future  date,  and  he 
paid  to  the  defendant  a  deposit  of  £100.  Between 
the  date  of  the  agreement  and  the  date  at  which  the 
partnership  was  to  commence  the  infant  rescinded 
the  contract  and  brought  an  action  to  recover  the 
£100  he  had  paid.  Holmes  v.  Blogg  was  relied  on 
m  opposition  to  that  claim,  but  the  whole  of  the 


court  distinguished  that  oase.  [His  lordship  read  the 
judgments  of  the  court,  and  continued  Q  It  is, 
therefore,  to  be  observed  that  all  the  judges  dis- 
tinguished the  oase  before  them  from  Holmes  v.  Blogg, 
on  the  ground  that  in  the  latter  oase  there  had  been 
actual  enjoyment  under  the  lease.  They  did  not  say 
that  a  mere  demise  would  have  been  sufficient,  and 
it  seems  to  me  that  the  true  rule  is  to  consider 
whether  the  infant  has  derived  any  advantage  under 
the  contract.  In  the  present  oase  no  dividend  has 
been  declared,  and  the  plaintiff  never  took  any  part 
in  the  management  of  the  company  or  attended  any 
meetings.  The  only  advantage  she  got  was  the 
allotment  of  the  shares,  and  the  fact  that  for  a  certain 
period  her  name  remained  on  the  register.  That  is 
not  an  advantage  within  the  meaning  of  the  judg- 
ments of  Corps  v.  Overton.  There  has  been  a  total 
failure  of  consideration,  and  the  infant  is  entitled  to 
recover. 

Solicitors  for  the4plaintiff,  Hughes  4b  Masterman. 

Solicitor  for  the  liquidator,  John  B.  Purchase. 


Oct.  31. 


Q.  B.  Div.  ) 

(Mathew  and  Charles,  JJ.)  j 

Reg.  v.  Patterson,  (a.) 
Tithes  —  Recovery  of  redemption-money  —  Valuer  em" 
ployed  by  the  commissioners  —  Tithe  rent-charge  — 
Jurisdiction  of  the  county  court— Tithe  Act,  1891  (54 
<fc  55  Vict.  c.  8),  s.  10,  sub-section  4 — Tithe  Commuta- 
tion Act,  1860  (23  <£  24  Vict.  c.  03),  s.  39. 

A  county  court  judge  has  jurisdiction,  under  section 
10,  sub-section  (4),  of  the  Tithe  Act,  1891,  to  hear 
applications  by  a  valuer  duly  appointed  by  the  com- 
missioners under  the  Tithe  Acts  for  the  recovery  of 
sums  due  in  respect  of  redemption-money. 

Rule  nisi  for  a  mandamus  directed  to  his  Honour 
Judge  Patterson,  the  judge  of  the  Southend  County 
Court 

Mr.  Grelier,  who  was  the  valuer  appointed  by 
the  Tithe  Commissioners  for  the  purpose  of  the 
apportionment  and  reoovery  of  redemption-money 
under  the  Tithe  Commutation  Act,  I860,  s.  39, 
applied  to  recover  in  the  Southend  County  Court 
against  Clarke  the  sum  of  £59  claimed  to  be  due  in 
respect  of  tithe  redemption-money  chargeable  on  the 
lands  of  Clarke.  The  county  court  judge  refused  to 
hear  the  application,  on  the  ground  that  he  had  no 
jurisdiction,  and  that  section  10,  sub-section  4,  of  the 
Tithe  Act  of  1891  did  not  include  redemption-money. 

The  valuer  is  empowered  to  collect  redemption- 
money  by  section  39  of  the  Tithe  Commutation  Aot 
of  1860.  That  section,  after  empowering  the  com- 
missioners to  employ  land  surveyors  and  tithe 
valuers  for  the  purpose  {inter  alia)  of  collecting  any 
redemption-money  whioh  may  have  been  fixed,  goes 
on  to  enact  that  "all  the  powers  and  provisions  of 
the  said  recited  Acts  concerning  the  valuers  appointed 
for  the  purposes  of  an  original  apportionment  of  rent- 
oharge,  and  concerning  the  assessment  and  reoovery 
of  the  expenses  of  an  original  award  of  rent-charge 
or  apportionment,  so  far  as  in  the  discretion  of  the 
commissioners  shall  seem  fit,  shall  be,  and  the  same 
are  hereby,  made  applicable  to  the  land  surveyors, 
tithe  valuers,  or  other  persons  employed,  and  to  the 
assessment,  collection,  or  recovery  of  any  such  re- 
demption-money, and  of  all  expenses  incidental 
.     .     .    to  any  such  redemption."    The  expenses  of 

(a.)   Reported    by  C.    G.    Wilbraham,   Esq., 
Barrister-at-Law. 
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an  original  award  are  provided  for  by  section  73  of 
the  Tithe  Commutation  Act,  1836  (6  &  7  Will.  4,  o. 
71),  and  the  payment  is  to  be  enforced  by  distress 
(section  76).  The  expenses  of  apportionments  are  by 
section  18  of  the  Tithe  Act  of  1839  (2  &  3  Vict.  c.  62) 
directed  to  be  recovered  in  the  same  way  as  rent- 
charge  is  recoverable — that  is  to  say,  under  sections 
81-85  of  the  Act  of  1836,  by  means  of  distress,  and,  in 
default  of  distress,  by  a  writ  of  habere  facias  posses- 
sionem. 

The  Tithe  Aot  of  1891  provides  (section  2,  sub- 
section 1)  for  the  recovery  of  sums  due  on  account  of 
tithe  rent-oharge  through  the  county  court;  and 
section  10,  sub-seotion  4,  enacts  as  follows:  "Any 
enactment  in  the  Tithe  Acts  or  in  the  Extraordinary 
Tithe  Redemption  Aot,  1886,  directing  any  expenses, 
rent-oharge,  or  other  sums  to  be  recovered  as  tithe 
rent-charge  shall,  as  respects  any  sum  becoming  due 
after  the  passing  of  this  Act,  be  construed  to  refer  to 
the  recovery  of  tithe  rent-charge  under  this  Aot,  save 
that  the  owner  of  the  lands  shall  not  be  entitled  to 
obtain  any  remission  under  this  Act." 

S.  T.  Evans,  against  the  rule. — The  expression 
"  other  sums  "  in  section  10,  sub-section  4,  does  not 
include  redemption-money,  for  it  must  be  taken  to 
be  ejusdem  generis  with  expenses  and  rent-charge. 
Under  section  39  of  the  Aot  of  1860  the  commis- 
sioners have  no  authority  to  sue,  and  the  valuer  only 
has  authority  to  recover  the  expenses,  not  the  redemp- 
tion-money itself,  which  can  only  be  recovered  by  the 
owner.  Further,  there  is  a  distinction  between 
recovering  and  collecting,  the  last  of  which  is  all 
the  valuers  have  power  to  do,  and  seotion  10,  sub- 
seotion  4,  refers  only  to  sums  recoverable  as  tithe 
rent-oharge,  not  as  rent-oharge.  There  is  a  distinc- 
tion between  the  two  terms. 

Black ,  in  support  of  the  rule. — It  is  true  that 
" other  sums"  must  be  taken  ejusdem  generis  with 
rent-charge,  but  redemption-money  is  ejusdem  generis 
with  rent-charge.  There  is  no  material  distinction 
between  rent-oharge  and  tithe  rent-charge. 

Mathew,  J. — This  rule  must  be  made  absolute. 
The  county  court  judge  refused  to  hear  the  applica- 
tion for  the  recovery  of  redemption-money,  on  the 
ground  that  he  had  no  jurisdiction  to  deal  with  the 
matter.  He  held  that  seotion  10,  sub-seotion  4,  of 
the  Tithe  Aot,  1891,  did  not  apply  in  the  case  of  re- 
demption-money. I  am  of  opinion  he  was  wrong. 
The  Tithe  Commutation  Act,  1860,  section  38,  pro- 
vides how  redemption- money  is  to  be  paid,  and, 
section  39,  provides  how  it  is  to  be  dealt  with  by 
valuers  and  surveyors  appointed  by  the  commissioners. 
It  is  to  be  dealt  with  in  the  same  way  as  the  ex- 
penses of  the  award  of  a  rent-oharge  and  of  appor- 
tioning. To  find  out  what  was  intended  we  go  back 
to  2  &  3  Vict.  o.  62,  s.  18.  Thence  we  go  back  to 
the  Act  of  1836,  which  deals  with  the  recovery  of 
rent-charge.  It  is  dear  that  they  are  to  be  recovered 
by  means  of  distress.  The  analogy  between  the 
charge  in  question  and  ordinary  rent  makes  it  quite 
plain.  The  redemption-money  is,  therefore,  one  of 
the  "  other  sums  "  referred  to  in  section  10,  sub-seo- 
tion 4,  as  being  directed  to  be  recovered  as  rent- 
charge  or  tithe  rent-charge. 

Charles,  J. — I  am  of  the  same  opinion. 

Rule  absolute. 

Solicitors  for  the  appellant,  Wordsworth,  Blake,  & 
Co. 

Solicitors  for  the  respondent,  Rollit  &  Son. 


IN  BANKRUPTCY. 

Q.  B.  Div.        ) 
(Vaughan  Williams  |  Oct.  30. 

and  Kennedy,  JJ.) ) 

In  re  Isaacson. 
Ex  parte  Mason,  (a.) 

Bankruptcy — Bill  of  sale — Assignment  of  hire  agree* 
ment  and  of  chattel  let  thereby — Registration — Bilk  of 
Sale  Act,  1878  (41  db  42  Vict.  c.  31),  s.  8. 

The  bankrupt  had  executed  a  deed  of  assignment  of  a 
piano,  and  of  the  hire  agreement  whereby  it  was  let  Tk 
assignment  was  not  registered  under  the  Bills  of  Sale 
Act,  1878. 

Held,  that  it  was  not  void  against  the  trustee  in  bank" 
ruptcy  so  far  as  concerned  the  hire  agreement. 

Appeal  by  the  trustee  in  the  bankruptcy  against 
a  decision  of  His  Honour  Judge  Owen  in  the  county 
court  of  Newport  (Hon.),  holding  that  an  assign- 
ment of  a  piano  and  of  the  hire  agreement  wider 
which  the  same  was  let  was  not  void  for  want  of 
registration  under  the  Bills  of  Sale  Act,  1878,  as  far 
as  oonoerned  the  hire  agreement. 

The  respondent  was  a  piano  manufacturer,  and 
the  bankrupt  a  dealer  in  pianos  and  other  musical 
instruments,  which  he  let  out  under  hire  agreements. 
The  bankrupt  had  bought  (but  had  not  paid  for) 
a  piano  from  the  respondent,  let  it  out  under  a  hire 
agreement,  and  gave  the  respondent,  as  security  for 
its  price,  an  instrument  of  assignment  of  the  piano 
and  of  the  hire  agreement  whereunder  the  same  was  let 
This  assignment  was  not  registered.  The  trustee  in 
bankruptcy  applied  to  have  the  same  declared  void 
against  him  as  being  an  unregistered  bill  of  sale. 
The  county  court  judge  decided  that  it  was  a  good 
assignment  of  the  hire  agreement,  because  the  latter 
was  a  chose  in  action. 

The  trustee  appealed. 

MouUon,  Q.C.  {F.  C.  Willis  with  him),  for  the  appel- 
lant.— I  submit  that  the  assignments  of  the  piano  and 
of  the  hire  agreement  are  inseparable,  and  that  tfo 
whole  really  amounts  to  an  assignment  of  the  piano, 
for  by  the  hire  agreement  it  remains  the  property  of 
the  lessor,  who  is  described  therein  as  the  "  owner," 
subject  only  to  defeasance  by  the  whole  amount  of  the 
hire  being  paid.      Therefore  the  assignee  under  this 
document  stands  in  the  position  of  the  "owner"  an 
the  property  in  the  piano  vests  in  him.      [Yauohi 
Williams,  J. — But  the  lessee  has  the  general  prt 
perty,    the    lessor  only  a  special  property   in  til 
chattel,  I  think  it  is  the  chattel  of  the    lessee 
purchaser.]    The  agreement  says  that  it  is  to  be  " 
sole  property  of  the  owner  "  until  all  hire  is  paid, 
submit  that  this  assignment  is  within  the  miach 
which  the  Bills  of  Sale  Acts  are  intended  to  prevei 

He  cited   Ex  parte  Rawlings,  37    W.    B.  203, 
Q.  B.  D.  193. 

Reed,  Q.C.  (Johnston  Watson  with  him),  for 
respondent. — The  property  under  a  hire  agreement 
in  the  hirer:  Lee  v.  Butler,  42  W.  R.  88,  Q1893 
Q.  B.  318 ;  Helby  v.  Mathews,  42  W.  B.  614,  [189* 
Q.  B  262.  If  the  piano  had  been  assigned  withe 
the  hire  agreement  the  assignee  would  only  have  h 
a  right  of  action  against  the  hirer.  [Vactoh 
Williams,  J. — I  think  there  are  words  here  whi 
assign  the  property  in  the  chattel.]  Then  I  coots 
that  there  are  two  separate  assignments  here,  of 
piano,  and  of  the  contractual  right  to  receive  ins 
ments  of  higher  value  than  the  piano,  not  arising  I 


(a.)  Reported  by  P.  M.  Franckb,  Esq.,  B&rristti 
at-Law. 
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of  the  piano,  bat  out  of  the  hire  agreement.  These 
two  assignments  are  severable,  and  the  latter,  being  of 
a  chose  in  action,  does  not  come  under  the  Bills  of  Sale 
Acta:  Inre  Burdett,  Ex  parte  Byrne,  36  W.  B.  345,  20 
Q.B.D.310. 

Moutton,  Q.C,  in  reply. — This  is  a  mere  assignment 
of  a  chattel  fettered  by  a  contract. 

Vaughak  Williams,  J.— This  appeal  must  be  dis- 
missed. There  seems  to  have  been  some  confusion  as 
to  the  points  intended  to  be  argued  here.  I  thought 
that  the  respondent  was  arguing  that  this  assign- 
ment was  merely  of  the  righto  under  the  hire  agree- 
ment. I  could  not  have  assented  to  that,  for,  not 
only  in  form,  but  also  in  substance,  there  is  more 
than  an  assignment  of  rights ;  it  assigns  the  property 
in  the  piano,  and  if  the  appellant  had  asked  us  to 
declare  the  assignment  void  as  to  the  chattel  he 
would  have  been  right.  The  respondent,  however, 
does  not  ask  us  to  hold  that  this  document  does  not 
cover  the  assignment  of  the  piano,  but  submits  that 
there  are  two  things  assigned — the  piano  and  the 
rights  under  the  agreement — that  these  are  severable, 
ana  that  the  assignment  of  the  latter  is  good. 

I  have  come  to  the  conclusion,  after  considering 
the  effect  of  In  re  Burdett,  Ex  parte  Byrne,  as  ex- 
plained by  Lord  Esher,  M.R.,  in  Cochrane*.  EntwisUe, 
38  W.  R  587,  25  Q.  B.  D.  116,  that  we  ought  not  to 
declare  this  document  void  if  the  rights  under  the 
hire  agreement  can  be  severed.  The  authorities  are 
not  quite  dear,  but  I  am  not  prepared  to  differ  from 
the  county  court  judge. 

KszritBDY,  J.,  concurred. 

Solicitor  for  the  appellant,  Sugden. 

Solicitor  for  the  respondent,  W.  MaekeU. 


Sotttfe  of  lotto* 
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Aug.  14, 1894. 

LOVELL  V.  BEAUOHAMP.   (a.) 

Bankruptcy — Partnership — Infant  partner — Judgment 
against  firm — Receiving  order  against  firm — Amend- 
ment—Bankruptcy Act,  1883  (46  &  47  Vict.  c.  52), 
m.  4,  5,  6,  \05— Bankruptcy  Rules,  1886,  rr.  260, 
262,  264—5.  8.  C,  ord.  48a,  rr.  5,  8. 

An  infant  partner  is  not  a  debtor  for  goods  supplied 
to  kis  firm  ;  judgment  should  there/ore  he  entered  either 
mgainet  the  firm  excepting  the  infant,  or  against  the  adult 
member*  alone.  A  judgment  entered,  and  a  receiving 
[  order  made,  against  the  firm  simply,  may  be  amended 
by  the  addition  of  words  excluding  the  infant  partner. 

There  is  nothing  to  prevent  an  infant's  trading  or 
becoming  partner  with  a  trader,  and  until  his  contract 
!#/  partnership  be  disaffirmed  he  is  a  member  of  the 
trading  firm.  Though  the  infant  cannot  contract  debts 
such  trading,  the  adult  partner  is  entitled  to  insist 
t  the  partnership  assets  shall  be  applied  in  payment  of 
liabilities  of  the  partnership,  ana  that,  until  these  are 
~  for,  no  part  of  them  shall  be  received  by  the 
rant  partner  ;  and,  if  the  proper  steps  are  taken,  this 
ht  of  the  adult  partner  can  be  made  available  for  the 
of  the  creditors. 

pnent  of  the  Court  of  Appeal  (42  W.  R.  110, 
1  Q.B.  I)  varied. 
This  was  an  appeal  from  the  Court  of  Appeal 


(a.)   Beported  by  Chablbs  H.  Gbattok,  Esq., 
Barrister-at-Law. 


(Lord  Esher,  M.R.,  and  Lopes  and  Kay,  L.JJ.), 
42  W.  R.  110,  [1894]  1Q.B.1. 

The  facte  sufficiently  appear  in  the  Lord  Chan- 
cellor's judgment. 

Finlay,  Q.C,  and  Cooper  Willis,  Q.C  {Alexander 
Wedderburn  with  them),  for  the  appellants  the  plain- 
tiffs.— The  appellants  had  no  means  of  knowing  that 
one  of  the  firm  was  an  infant.  The  fact  that  one  of 
the  members  of  a  large  firm  is  an  infant  should  not 
paralyze  proceedings. 

They  referred  to  Bankruptcy  Rules,  1886,  rr.  259- 
264 ;  Bankruptcy  Act,  1883,  s.  Ill ;  see  also  ord.  48a, 
rr.  1,  2,  5,  8,  of  the  Rules  of  the  Supreme  Court,  and 
Bankruptcy  Act,  1883,  8.  4,  sub-section  (g),  and 
Bankruptcy  Forms,  No.  6 ;  Ex  parte  Taylor,  4  W.  R. 
305,  8  De  G.  M.  &  G.  254 ;  Ex  parte  Liddel,  cited  by 
Lord  Eldon  in  Ex  parte  Adam,  1  V.  &  B.  494 ;  Ex 
parte  Blain,  28  W.  R.  334,  12  Cb.  D.  522 ;  and  In  re 
Howes,  40  W.  R.  647,  [1892]  2  Q.  B.  628. 

Sir  H.  James,  Q.C,  and  A.  Powell,  for  the  re- 
spondent the  infant  defendant. — From  the  earliest 
times  an  infant's  trading  contracts  have  been  held 
void :  Whittingham  v.  Hill,  1  Cro.  Jac.,  p. 
494.  He  could  not  be  made  bankrupt:  Ex  parte 
Henderson,  4  Yes.  163,  6  Yes.  440 ;  Ex  parte  Lay* 
ton,  6  Yes.  434-439;  Bankruptcy  Act,  1883,  s.  115; 
Lindley  on  Partnership,  6th  ed.,  p.  82 ;  Ooode  v. 
Harrison,  5  B.  &  Aid.  157;  the  law  affecting?  him 
is  still  the  same  as  that  whioh  is  laid  down  in  the 
case  in  Cro.  Jac.  Bankruptcy  is  strictly  per- 
sonal in  its  character,  and  arises  out  of  an  indi- 
vidual's acts. 

They  also  referred  to  Western  National  Bank  of  New 
York  v.  Perez,  39  W.  B.  245,  [1891]1  Q.  B.  304; 
Worcester  City  Bank  v.  Firbank,  42  W.  R.  402,  [1894] 
1  Q.  B.  784 ;  and  Ex  parte  Kibble,  23  W.  R.  433  L.  R. 
10  Ch.  App.  373. 

Cooper  Willis,  Q.C,  replied. 

The  House  took  time  for  consideration. 

Aug.  14.— Lord  Hersohell,  L.C.— I  do  not  think 
there  can  be  any  doubt  as  to  the  substantial  rights  of 
the  parties  in  this  case.  The  form  which  the  pro- 
ceedings have  taken  give  rise  to  greater  difficulty. 
The  respondent,  Gilbert  Walter  Beauchamp,  was  a 
partner  in  the  firm  of  Beauchamp  Brothers.  He  was 
and  is  an  infant.  Goods  whioh  had  been  supplied 
upon  the  order  of  the  firm  by  the  appellants  not 
having  been  paid  for,  an  action  was  brought  against 
the  firm  in  the  firm's  name.  An  appearance  was 
entered  for  Ralph  Beauchamp  and  for  Gilbert  Walter 
Beauohamp,  the  infant,  by  his  guardian  ad  litem. 
The  plaintiffs  having  applied  to  sign  judgment  under 
order  14,  it  was  objected  that  Gilbert  Walter  Beau- 
champ, being  an  infant,  was  not  liable.  An  order 
was,  nowever,  made  on  the  2nd  of  August,  1893, 
adjudging  that  the  plaintiffs  dp  recover  against  the 
defendants  £358  8s.  10d.,  and  costs  to  be  taxed. 
A  judgment  having  been  obtained  in  the  same 
terms  by  Harris,  another  person  who  had  supplied 
goods  to  the  firm  and  issued  a  writ  against  them, 
it  was,  on  an  appeal  to  the  Divisional  Court  to 
set  aside  that  order,  ordered  that  the  defendant's 
application  be  dismissed  with  costs.  But  it  was  also 
ordered  that  execution  was  not  to  issue  against  the 
separate  property  of  George  Walter  Beauchamp, 
infant,  or  against  his  share,  if  any,  in  the  partnership 
profits.  The  Court  of  Appeal  refused  to  disturb  the 
order  thus  made  by  the  Divisional  Court.  On 
the  7th  of  August,  1893,  the  plaintiffs  in  the  action 
served  a  bankruptcy  notice  on  Beauohamp  Brothers 
founded  on  their  judgment,  intimating  that  if  the 
requisitions  of  the  notice  were  not  complied  with  an 
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act  of  bankruptcy  would  be  committed.  The  money 
not  having  been  paid,  the  plaintiffs  Lovell  &  Christ- 
mas presented  a  petition  for  a  receiving  order  in 
respect  of  the  estate  of  Beauohamp  Brothers.  Upon 
this  petition  a  receiving  order  was  made.  This 
order  was  discharged  by  the  Court  of  Appeal  upon 
the  ground  that,  one  of  the  partners  of  Beauohamp 
Brothers  being  an  infant,  the  receiving  order  could 
not  properly  be  made  against  the  firm.  The  Court  of 
Appeal  granted  leave  to  appeal  to  this  House,  but  on 
the  terms  that  the  order  made  by  the  Divisional 
Court  on  the  2nd  of  August,  1893,  should  be  treated 
as  affirmed  in  the  Court  of  Appeal,  with  leave  to 
the  infant  to  lodge  a  cross  appeal ;  and  that  has  been 
done. 

I  proceed  now  to  state  what  I  conceive  to  be  the 
true  position  of  the  parties.  I  think  it  clear  that  there 
is  nothing  to  prevent  an  infant  trading,  or  becoming 
partner  with  a  trader,  and  that  until  his  oontraot  of 
partnership  be  disaffirmed  he  is  a  member  of  the 
trading  firm.  But  it  is  equally -dear  that  he  cannot 
contract  debts  by  such  trading ;  although  goods  may 
be  ordered  for  the  firm,  he  does  not  become  a  debtor 
in  respect  of  them.  The  adult  partner  is,  however, 
entitled  to  insist  that  the  partnership  assets  shall  be 
applied  in  payment  of  the  liabilities  of  the  partner- 
ship, and  that  until  these  are  provided  for,  no  part  of 
them  shall  be  received  by  the  infant  partner ;  and  if 
the  proper  steps  are  taken  this  right  of  the  adult 
partner  can  be  made  available  for  the  benefit  of  the 
creditors.  It  is  also  clear  that,  even  if  there  are  cir- 
cumstances under  which  an  infant  may  be  adjudicated 
bankrupt,  or  a  receiving  order  may  lawfully  be 
obtained  as  a  step  towards  such  adjudication,  he  can- 
not be  made  subject  to  the  bankrupt  laws  in  respect 
of  any  debt  contracted  by  the  firm  of  which  he  is  a 
partner. 

The  plaintiffs  were  no  doubt  entitled  to  issue  a 
writ  against  the  firm  in  the  firm's  name.  But 
it  is  to  be  observed  that  the  order  which  sanotions 
such  a  proceeding  provides  (ord.  48a,  r.  5)  "  that  per- 
sons sued  as  partners  in  the  name  of  their  firm  snail 
appear  individually  in  their  own  names."  As  soon  as 
it  appeared  that  a  member  of  the  firm  was  an  infant 
I  do  not  think  that  it  was  proper  to  sign  judgment 
against  the  firm.  The  Divisional  Court  appear  to 
have  taken  the  view  that,  inasmuch  as  one  of  the 
parties  was  an  infant,  the  firm  might  be  treated  for 
the  purposes  of  the  action  as  consisting  only  of  the 
other  partner ;  but  I  do  not  think  this  is  so.  Although 
an  infant,  he  was  a  partner,  and  the  firm  name 
Beauchamp  Brothers  applied  as  much  to  him  as  to  an 
adult  partner.  The  Court  of  Appeal  took  the  view 
that  the  judgment  against  the  firm  was  good  and 
might  be  made  available  against  the  partnership  pro- 
perty, though  it  would  be  ineffectual  as  against  the 
infant  partner. 

I  have  a  difficulty  in  seeing  how  it  can  be 
supported.  Although  the  judgment  may  be  pro- 
nounced against  the  firm  in  the  firm's  name,  it  is  in 
reality  a  judgment  against  all  the  persons  who  are 
in  fact  members  of  the  firm ;  and  it  is  because  such 
a  judgment  exists  that  the  right  of  execution  follows. 
It  cannot  be  regarded  as  a  judgment  merely  against 
the  assets  of  the  firm.  The  right  of  execution,  what- 
ever it  mav  be,  arises  from  the  fact  that  certain  per- 
sons have  been  adjudged  debtors.  I  have  already  said 
that  in  my  opinion  the  infant  could  not  be  so  adjudged. 
It  is  true  that  rule  8  of  order  48a,  which  sanotions,  in 
the  oase  of  a  judgment  against  a  firm,  execution  against 
the  property  of  the  partnership,  restricts  any  further 
execution  except  in  specified  cases,  without  leave  of 
the  court  or  a  judge.  But  I  do  not  think  this  affords 
warrant  for  a  judgment  against  a  firm  including  a 
person  who,  though  a  member  of  the  firm,  was  not  a 


debtor.  It  appears  to  me,  therefore,  that  the  judg- 
ment should  either  have  been  against  Ralph  Beauchamp 
alone  or  against  the  firm,  excepting  Gilbert  Walter 
Beauohamp.  I  shall  have  to  say  something  further,  on 
this  point  presently.  If  the  judgment  had  bean  in 
either  one  or  the  other  of  these  forms,  a  receiving 
order  might,  no  doubt,  have  been  obtained  upon  the 
petition  of  Lovell  &  Christmas  against  Ralph  Bean- 
champ,  and  in  the  proceedings  in  bankruptcy  the 
partnership  assets  might  have  been  made  available  for 
those  who  had  riven  credit  to  the  firm.  The  re- 
spondent insists  that  the  bankruptcy  proceedings  were 
properly  set  aside,  inasmuch  as  the  receiving  order 
against  the  firm  would  operate  under  rule  262  of  the 
Bankruptcy  Rules,  1886,  as  if  it  were  a  receiving 
order  made  against  each  of  the  persons  who,  at  the 
date  of  the  order,  was  a  partner  in  the  firm,  and 
therefore  as  a  receiving  order  against  him. 

I  agree  with  the  courts  below  in  thinking  that 
the  receiving  order  in  the  form  in  which  it  was 
made  by  the  registrar  oannot  stand.  The  ques- 
tion is,  under  those  circumstances,  what  ought  to 
be  done  ?  I  am  most  unwilling,  if  it  can  be  avoided, 
to  deal  with  the  receiving  order  in  a  manner 
which  would  liberate  Ralph  Beauchamp  (the  adult 
partner)  from  its  operation  and  render  fresh  bankruptcy 
proceedings  necessary.  If  the  judgment  and  receiving 
order  stand  as  against  him,  he  will  certainly  suffer  no 
injustioe;  whilst  if  the  receiving  order  be  set  aside 
absolutely,  and  a  fresh  petition  is  thus  rendered 
necessary,  transactions  which  might  be  avoided  under 
the  present  receiving  order  in  the  interests  of  credi- 
tors, might  become  incapable  of  avoidance  under  a 
receiving  order  of  a  later  date.  I  see  no  difficulty  in 
amending  the  judgment  by  adding  after  the  word 
"  defendants,"  the  words  "  other  than  Gilbert  Walter 
Beauohamp."  There  is,  I  think,  nothing  irregular 
in  a  judgment  against  a  firm  in  the  firm's  name  ex- 
cluding one  of  the  partners.  It  may  be,  in  many 
cases,  of  advantage  to  the  plaintiff  to  obtain  such  a 
judgment  where  he  fails  to  establish  the  liability  of  a 
member  of  the  firm,  inasmuch  as  the  judgment 
would  bind  not  only  the  partners  who'have  appeared, 
but  also  any  dormant  partners  who  have  not  ap- 
peared. This  might  be  a  reason  for  taking  the  judg- 
ment in  that  form  rather  than  as  a  judgment  against 
the  known  members  of  the  firm  who  were  liable  for 
the  debt.  Supposing  the  judgment  thus  amended,  I 
think  the  bankruptcy  proceedings  may  be  amended 
in  conformity  therewith  by  adding  throughout,  after 
the  words  "Beauchamp  Brothers,"  the  words, 
"other  than  Gilbert  Walter  Beauohamp."  The 
Bankruptcy  Aot  gives  ample  powers  of  amendment. 
By  section  105  the  court  may  at  any  time  "  amend  any 
written  process  or  proceeding  under  this  Aot  on  such 
terms,  if  any,  as  it  may  think  fit  to  impose."  In- 
stead, therefore,  of  setting  aside  the  receiving  order, 
I  think  the  proper  course  will  be  to  amend  it  in  the 
manner  which  I  have  suggested.  It  will  thus  consti- 
tute as  from  its  date  a  valid  receiving  order  against 
Ralph  Beauchamp,  and  I  think  the  reoeiver  appointed 
under  that  order  should  also  be  appointed  reoeiver  of 
the  partnership  assets  for  the  purpose  of  protecting 
them  for  the  benefit  of  the  creditors. 

I  think  there  should  be  no  costs  on  either  aide  of 
these  proceedings.  If  any  have  been  paid,  they  should 
be  repaid  or  allowed  in  account  as  against  costs  due 
from  the  other  party. 

Lord  Ashbourne. — I  concur.  It  would  be  moat 
unfortunate  if  the  adult  members  of  a  partnership 
could  evade  liability  because  one  of  the  partners  was 
a  minor.  If  this  was  laid  down  minors  would  be  found 
in  many  partnerships. 

The  powers  of  amendment  referred  to  by  my  noble 
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and  learned  friend  on  the  woolsack  enable  a  court  to 
reoqgnise  adequately  the  position  of  the  minor,  without 
freeing  any  adult  member  of  the  partnership  from  any 
legal  liability  he  may  be  under. 

Lard  Hebschell,  L.C.— My  noble  and  learned 
friends,  Lord  Watson  and  Lord  Maonaghten  who  are 
unable  to  be  present  to-day  desire  me  to  say  that 
they  have  read  the  judgment  which  I  have  pro- 
nounoed,  and  entirely  eonour  in  what  I  have  said. 

Order  appealed  from  discharged;  the  judgment  in 
Queen's  Bench  Division  of  the  2nd  of  August,  1893, 
varied  by  adding  after  the  word  "defendants"  the 
words  "other  than  Gilbert  Walter  Beauchamp";  the 
proceedings  in  bankruptcy  and  the  receiving  order  to  be 
amended  by  adding  throughout  after  the  words  "  Beau- 
champ  Brothers,"  the  words  "  other  than  Gilbert  Walter 
Beauchamp  "  ;  each  party  to  pay  their  costs  of  the  pro* 
endings  here  and  in  the  courts  below,  but  with  liberty  to 
the  appellants  to  apply  in  the  banhrutcy  for  the  costs 
incurred  by  them  in  the  courts  below  ana  here  ;  if  any 
costs  have  been  paid  by  either  party  to  the  other,  such 
costs  shall  be  either  repaid  or  allowed  in  account  against 
any  costs  which  may  nave  been  paid  to  that  party  by  that 
other;  cause  and  receiving  order  to  be  remitted  to  the 
Queen's  Bench  Division  and  the  Court  of  Bankruptcy 
respectively. 

Solicitors  for  the  appellants,  Godfrey  &  Webb. 

Solicitors  for  the  respondent,  Harper  <fe  Battcock. 


Nov.  6. 


(ttoutt  of  Appeal. 

from  Chan.  Div.  \ 
(Lord  Herschell,  L.C.,  and  I 
Lmdley  and  A.  L.  Smith,  t 

l.jj.)  ; 

In  re  South  American  and  Mexican  Co. 
Ex  parte  Bank  op  England,  (o) 

Estoppel — Judgment  by  consent — Res  judicata — Action 
to  recover  an  instalment  of  a  debt— Proof— Company 
— Winding  up. 

A  judgment  by  consent  upon  which  the  court  has  not 
exercised  its  mind  raises  an  estoppel  between  the  parties 
just  as  much  as  in  a  case  where  the  court  has  exercised  a 
judicial  discretion  in  the  matter  after  hearing  an  argu- 
ment The  principle  being,  that  when  once  the  parties 
have  litigated  a  matter  the  judgment  should  put  an  end 
is  the  litigation,  and  if  the  parties  agree  on  a  judgment, 
that  raises  an  estoppel  just  as  much  as  if  all  the  questions 
had  been  fought  out. 

A  judgment  by  consent  for  the  plaintiffs  in  an  action 
against  a  company  to  recover  an  instalment  of  a  debt 
finder  an  alleged  agreement 

EM  to  preclude  the  liquidator  in  the  winding  up  of 
.  the  company  from  denying  the  existence  of  the  agreement 
fan  a  proof  being  sent  in  for  the  whole  amount  due 
under  the  agreement. 

Decision  of  Yaughan  Williams,  J.  (ante,  p.  107), 
afirmed. 

This  was  an  appeal  by  the  liquidator  of  the  com- 
pany from  a  decision  of  Yaughan  Williams,  J.,  re- 
ported anteh  p.  107,  where  the  facts  are  fully  stated. 

Moutton,  Q.C.,  and  G.  P.  C.  Lawrence,  for  the  ap- 
pellant.— The  liquidator  is  not  estopped  by  the 
consent  judgment  from  denying  the  existenoe  of  the 


(a.)  IleportedbyABNOlJ)GiX)VEB,  Esq.,  Barrister- 
at-Law. 


agreement :  Jenkins  v.  Robertson,  L.  B.  1  H.  L.  So. 
117,  15  W.  B.  H.  L.  Dig.  7.  Moreover,  the  judgment 
did  not  relate  to  the  agreement,  but  was  merely  for 
a  sum  of  £100,000. 

Finlay,  Q.C.,  H.  D.  Greene,  Q.C.,  R.  M.  Bray,  and 
Howard  Wright,  for  the  Bank  of  England,  were  not 
called  upon. 

Lord  Hebschell,  L.G.— I  think  that  the  judg- 
ment of  the  learned  judge  below  in  this  case  was 
right.  An  action  had  been  brought  by  the  plain- 
tiffs (the  respondents}  against  the  defendants  the 
appellant  company  claiming  a  sum  of  £100,000, 
as  the  second  instalment  of  a  larger  claim,  as  a 


sum  agreed  to  be  paid  by  the  defendants  to  the 
plaintiffs.  Now  that  was  the  aotion — an  action  for  a 
second  instalment  due  on  an  agreement  between  the 
plaintiffs  and  the  defendants.  There  was  a  counter- 
claim to  recover  back  the  sum  paid  as  the  first  instal- 
ment, alleging  that  the  agreement  was  only  inchoate, 
or  that  it  was  conditional,  and  that  the  condition  had 
not  been  performed.  The  case  is  partly  tried,  and 
thereupon,  by  consent  of  the  parties,  an  order  is  made 
that  judgment  shall  be  entered  for  the  plaintiffs  on 
the  claim  for  £100,000  and  costs,  and  the  counter- 
claim is  dismissed  with  oosts.  Now  it  seems  to  me 
that  a  judgment  for  the  plaintiffs  on  the  olaim  is  a 
judgment  for  them,  not  for  a  sum  of  £100,000  at 
large — but  it  is  a  judgment  for  them  on  a  claim  of 
£100,000,  being  part — namely,  the  second  instalment — 
of  a  debt  due.  Then  it  is  further  ordered  that  execu- 
tion be  stayed,  and  that  if  within  three  weeks 
£60,000  should  be  paid— £20,000  in  cash  and  £40,000 
by  a  promissory  note — and  if  the  promissory  note  was 
duly  paid,  then  the  £60,000  should  be  taken  in  satis- 
faction of  all  claims— that  is  to  say,  all  claims  by 
the  plaintiffs  under  the  agreement.  Then  it  is  further 
ordered  that  if  the  promissory  note  is  not  paid  (and 
that  was  the  event  that  happened),  the  plaintiffs 
should  be  at  liberty  to  issue  exeoution  for  the  full 
amount  of  the  judgment  debt,  and  to  enforce  the 
payment  of  the  further  instalments  claimed  by  them 
under  the  agreement  with  the  defendant  company. 
Although  it  is  said  that  those  words,  "under  the 
agreement  with  the  defendants,"  do  not  appear  in  the 
minute  signed  by  oounsel ;  at  all  events  the  words 
appear  that  they  shall  be  at  liberty  to  enforce 
further  instalments. 

Now  what  is  the  meaning  of  that  P  It  is  said  that, 
notwithstanding  the  agreement  that  judgment  should 
be  given  for  the  claim,  it  was  open  to  the  defendants 
to  make  default  in  paying  the  £60,000,  and  then  to 
say  to  the  plaintiffs :  "  As  regards  all  but  this  one 
instalment,  for  which  you  have  got  judgment,  the 
matter  is  at  large.  You  have  got  judgment  as  for  an 
instalment  of  a  debt  in  respect  of  which  you  sue,  but 
we  are  to  be  at  liberty  now  to  say  there  never  was  a 
debt  at  alL  We  cannot  undo  this  £100,000,  but  we 
may  dispute  any  liability  to  anything  further."  I  do 
not  think  that  is  the  meaning  fairly  to  be  gathered 
from  the  settlement  arrived  at  or  the  order  of  the 
judge.  I  do  not  think  the  fair  meaning  is  that  the 
defendants  were  to  be  at  liberty  afterwards  to  dispute 
the  existenoe  of  any  debt  at  all,  which  is  their  present 
olaim.  It  is  to  be  observed  that  what  the  plaintiffs 
are  to  be  at  liberty  to  enforce  is  further  instalments. 
What  is  the  meaning  of  that  P  Instalments  of  what  P 
Instalments  of  that  debt,  the  existence  of  which  is 
reoognized,  and  which  is  the  basis  of  the  judgment — 
that  debt  in  respect  of  which  judgment  is  then  given 
for  the  instalment  then  due.  The  agreement  of  the 
defendants  with  the  plaintiffs  was  that,  "  if  we  do  not 
oarry  out  our  present  arrangement  with  you,  you  are 
to  be  at  liberty  to  enforce  payment  of  these  further 
instalments,"  and  not,  as  it  seems  to  me,  "  you  are  to 
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be  at  liberty  then  to  take  proceedings  for  payment  of 
those  further  instalments  or  claims,  and  we  are  to  be 
at  liberty  to  insist  that  there  never  was  any  debt, 
and  there  never  ought  to  have  been  any  judgment, 
and  that  therefore  there  are  no  instalments  due."  I 
do  not  think  that  is  the  fair  construction  or  the  fair 
effect  of  an  arrangement  of  this  sort  where  a  judg- 
ment is  given  by  consent.  The  truth  is,  a  judgment 
by  consent  is  intended  to  put  a  stop  to  litigation 
between  the  parties  just  as  much  as  a  judgment 
which  results  from  the  decision  of  the  court  after  the 
matter  has  been  fought  to  the  end.  Very  often  the 
object  of  it  is  to  stop  litigation,  and  I  think  it  would 
be  very  mischievous  if  one  were  not  to  give  a  fair  and 
reasonable  interpretation  to  such  judgments,  and 
were  to  allow  questions  that  were  really  involved  in 
the  action — questions  which,  if  decided  in  favour  of  the 
party  against  whom  judgment  is  given,  would  show 
that  there  ought  to  be  no  judgment  at  all — to  be 
fought  over  again  in  a  subsequent  action  after  judg- 
ment has  been  agreed  to.  I  think,  therefore,  the  judg- 
ment should  be  affirmed,  and  the  appeal  dismissed, 
with  costs. 

Lindley,  L.J. — I  do  not  think  this  case  is  arguable 
in  a  lawyer's  sense  of  that  expression.  It  is  impossible 
to  read  the  compromise  without  seeing  that  the  neces- 
sary result  of  it  is,  and  I  believe  the  intention  of  the 
parties  to  it  was,  that  the  dispute  between  them 
should  be  brought  to  an  end.  I  do  not  say  that  was 
all,  because  there  was  the  money ;  but  to  say  after 
that,  that  it  is  competent  to  any  person  to  reopen  the 
litigation  and  dispute  the  validity  of  the  olaim  is  to 
say  that  which  I  wink  no  lawyer  could  possibly  for  a 
moment  assent  to. 

A,  L.  Smith,  L.  J. — I  agree,  and  have  nothing  to 
add, 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Eollams,  Sons,  Coward, 
&  Hawksley. 

Solicitors  for  the  respondents,  Freshfields  <fc  Wil- 
liams. 


From  Chan.  Div. 

Somerset  v.  Land  Securities  Co.  (a.) 

Land  Registry  —  Land  securities  company — Securities 
deposited  with  registrar — Power  of  court  to  order  re- 
delivery—Mortgage  Debenture  Act,  1865  (28  <fe  29 
Vict.  c.  78),  ss.  10,  16,  41,  46— Mortgage  Debenture 
(Amendment)  Act,  1870  (33  <ft  34  Vict.  c.  20),  ss.  7-10. 

The  court  has  no  power  to  direct  the  registrar  of  the 
Land  Registry  Office  to  deliver  up  securities  deposited 
with  him  by  a  land  securities  company  to  a  receiver 
appointed  in  a  debenture-holder's  action,  or  to  a  liqui- 
dator of  the  company,  unless  they  have  been  redeemed  in 
accordance  with  the  provisions  of  the  Mortgage  Debenture 
Acts,  1865  and  1870,  or  have  been  sold. 

Decision  of  Wright,  J.  (42  W.  R.  623)  reversed. 

Appeal  from  Wright,  J.  (reported  42  W.  B.  623). 

The  Land  Securities  Co.  (Limited),  under  the 
Mortgage  Debenture  Acts,  1865  and  1870,  lent  money 
on  mortgage,  deposited  with  the  registrar  of  the 
Land  Registry  the  securities  mortgaged  to  it,  and 
issued   debentures    secured     upon    such    mortgage 


(i.)  Reported  by  C.  F.  Dotcan,  Esq.,  Barrister- 
at-Law. 


securities.  The  plaintiff,  a  debenture-holder,  com- 
menced a  debenture-holder's  action  against  the 
company,  and  by  a  summons  in  that  action  dated  the 
9th  of  June,  1894,  asked  for  an  order  that  the 
registrar  should  deliver  up  to  the  receiver  in  the 
action  (who  was  also  the  liquidator  in  the  winding  up 
of  the  company),  all  deeds  and  documents  in  hie 
possession  by  virtue  of  the  provisions  of  the  Mortgage 
Debenture  Acts.  The  registrar  contended  that  in  the 
events  which  had  happened  the  court  had  no  jurisdic- 
tion to  make  such  an  order. 

On  the  28th  of  June,  1894,  Wright,  J.,  directed 
that  a  summons  should  be  taken  out  and  an  order 
obtained  for  the  appointment  of  a  receiver  under  the 
Mortgage  Debenture  Aots,  and  that  the  summons 
of  the  9th  of  June,  1894,  should  be  further  intituled 
in  the  matter  of  those  Acts,  and  subject  thereto  made 
the  order  asked  for. 

The  registrar  appealed. 

Ingle  Joyce  (Sir  John  Bigby,  A.G.,  with  him),  for 
the  appellant. — Neither  Aot  confers  any  jurisdiction 
to  make  such  an  order  as  the  learned  judge  has  made. 
By  seotion  10  of  the  Aot  of  1865  the  securities 
deposited  are  to  be  retained  by  the  registrar  "  until 
withdrawn  as  hereinafter  provided."  Section  7  of  the 
Aot  of  1870  is  to  the  same  effect.  Seotion  16  of  the 
earlier  Aot  and  sections  8,  9,  and  10  of  the  later  con- 
tain the  provisions  for  withdrawal,  and  none  of  those 
sections  have  any  application  to  such  a  case  as  this. 

Farwell,  Q.C.,  and  Kirby,  for  the  plaintiff. — If 
you  could  only  get  your  securities  out  on  discharge, 
you  would  in  many  cases  never  get  them  at  all,  and 
therefore  the  earlier  sections  could  never  take  effect 
Sections  41  and  46  of  the  Act  of  1865  deal  with  the 
appointment  and  duties  of  a  receiver.  The  learned 
judge  was  right  in  holding  that  when  a  receiver  is 
appointed,  jurisdiction  to  order  delivery  of  the  deeds 
to  him  is  impliedly  given.  That  certainly  is  the 
most  convenient  construction,  and  will  save  consider- 
able expense. 

Rowden,  for  the  defendant  company  and  its  liqui- 
dator (who  was  also  the  receiver  already  mentioned), 
supported  the  order  of  the  learned  judge. 

Ingle  Joyce  was  not  called  upon  to  reply. 

Lindley,  L.  J.— In  the  present  case  the  real  diffi- 
culty arises  from  this,  that  the  Land  Registry  is 
a  public  office,  and  the  registrar  is  a  public  officer, 
and  that  in  seotion  10  of  the  Aot  of  1865,  which  is 
still  unrepealed,  there  is  this  clause:  "  Which  deeds 
or  documents  shall  be  deposited  with  the  registrar  to 
be  retained  by  him  until  withdrawn  as  hereinafter 
provided."  What  power  has  the  court  to  direct  the 
registrar  to  deliver  these  deeds  unless  they  are 
"  withdrawn  as  hereinafter  provided  "  ?  I  can  under- 
stand that  it  would  be  right  in  principle  to  hold  that 
when  you  have  regard  to  the  purposes  of  the  Act  and 
find  that  they  are  all  satisfied,  a  necessary  implica- 
tion may  arise  that  there  is  jurisdiction  to  order  that 
the  deeds  be  delivered  up.  But  we  are  far  short  of 
that  here,  and  we  are  asked  to  say  that  because  there 
is  a  winding  up  and  a  debenture-holder's  action,  and 
because  a  receiver  and  liquidator  has  been  appointed, 
he  is  entitled  to  have  the  deeds  delivered  np  to  him. 
It  might  be  convenient  or  it  might  not  to  do  that, 
but  there  is  no  necessary  implication  to  the  effect  that 
this  deposit  of  deeds  has  answered  all  the  purposes 
for  which  it  was  made.  I  think  the  learned  judge's 
order  must  be  discharged* 

.  Lopes,  L.  J. — I  am  of  the  same  opinion.     I  see  no 
way  of  getting  over  the.  words  of  section  10  of  the 
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Act  of  1865,  which  provides  for  the  documents  being 
retained  '  *  until  withdrawn  as  hereinafter  provided. 
Moreover,  section  8  of  the  Aot  of  1870  contains  ex- 
press provisions  for  the  redelivery  of  the  deeds  to  the 
company  in  the  case  of  redemption.  But  there  is  no 
provision  for  delivery  applicable  to  the  present  case. 
I  think  the  appeal  must  be  allowed. 

Davit,  L.J.— -I  am  of  the  same  opinion.  Mr. 
Ingle  Joyce,  in  opening  this  case,  very  properly 
stated  that  he  raised  no  question  of  form,  ana  that  if 
in  any  form  of  proceeding  the  order  could  be  made  he 
did  not  object  to  it.  But  I  am  of  opinion  that  there 
is  no  form  of  proceeding  in  which  this  order  can  be 
made.  The  registrar  is  a  public  officer,  and  the  only 
jurisdiction  the  court  could  have  over  him  would  be 
to  enforce,  by  mandamus  or  otherwise,  the  performance 
by  him  of  that  which  it  is  his  duty  to  do.  Where  is 
the  duty  of  the  registrar  to  hand  over  these  deeds  to 
the  receiver  in  a  debenture-holder's  action  P  I  do 
not  understand  that  in  the  receiver's  affidavit  or  in 
the  argument  for  the  respondent  it  was  put  forward 
that  there  was  any  such  duty  on  the  registrar.  The 
highest  it  was  put  at  was  that  it  would  be  extremely 
convenient  that  this  order  should  be  made,  and  that 
it  is  usual  in  oases  like  this,  where  there  is  no  such 
Act  of  Parliament  and  the  documents  are  not  in  the 
custody  of  a  public  officer,  to  hand  over  the  docu- 
ments to  a  receiver. 

This  Act  is  very  peculiarly  framed,  for  those 
who  framed  it  apparently  never  contemplated  the 
possibility  of  the  company  being  wound  up,  or 
of  a  mortgagee  finding  it  necessary  to  realize  his 
security  by  exercising  his  power  of  sale,  and 
there  are  no  express  provisions  for  suoh  cases. 
But  I  think,  inasmuch  as  the  existence  of  that  very 
ordinary  and  well-known  state  of  circumstances  must 
have  been  within  the  contemplation  of  the  Legisla- 
ture, whatever  is  by  necessary  implication — and  I  use 
the  words  deliberately— to  apply  to  such  a  case 
ought  to  be  implied,  although  it  is  not  expressed.  In 
section  46,  for  example,  though  it  does  not  in  terms 
contemplate  realization  by  sale,  I  think  it  must  be 
taken  that  the  receiver  mijrjht  sell ;  and  in  that  event 
I  think,  although  there  is  no  express  provision,  it 
necessarily  follows  from  the  provisions  of  the  Act  that 
the  deeds,  which  would  no  longer  be  the  deeds  of  the 
company  or  the  mortgagor,  but  would,  by  the  exercise 
of  the  power  of  sale,  have  become  the  property  of  the 
purchaser,  ought  to  be  delivered  out  to  the  purchaser. 
I  should  have  no  difficulty  in  such  a  case  in  making 
an  order  upon  the  registrar  that  he  should  deliver  out  to 
the  purchaser  from  the  company  the  deeds  relating  to 
property  which  had  been  so  sold ;  but  I  am  not  at  all 
disposed  to  imply  any  powers  or  any  directions  in  the 
Act  for  the  delivery  up  of  the  deeds  where  the  impli- 
cation of  such  powers  or  directions  is  not  necessary  to 
effect  the  purpose  of  the  Act.  Where  Mr.  Farwell 
wholly  failed  to  satisfy  my  mind  was  when  he  argued 
that  the  delivery  of  these  deeds  was  necessary  for  the 
purpose  of  enabling  the  receiver  or  liquidator,  or  who- 
ever the  officer  may  be,  to  realize  the  securities  held  by 
the  company.  On  the  contrary,  I  can  see  a  great  con- 
venience in  securities  of  this  large  value  remaining  in 
the  custody  of  a  public  officer,  and  in  a  safe  place.  In 
my  opinion  the  security  of  the  debenture-holders, 
which  was  the  primary  cause  of  the  Aot,  must  be 
conceived  to  have  been  the  principal  object  of  the 
Legislature  in  directing  these  deeds  to  be  deposited 
with  the  registrar.  That  protection  is  required  just 
as  much  after  winding  up  as  before  until  the  securities 
are  realised  or  the  debenture-holders  paid  off.  It  may 
occasion  some  small  additional  expense,  but  I  am 
sstiflfifrd  we  ought  not  to  make  this  order  unless  we 
can  find  something  in  the  Act  which  authorizes  and 


makes  it  the  duty  of  the  registrar  to  hand  over  the 
doouments  to  the  company. 

Appeal  allowed,  without  costs. 

Solicitors,  Solicitor  to  the  Treasury;  Ashurst  MorrU, 
Orispt  db  Co. ;  R.  C.  Ponsonby. 


From    Chan.    Div.  ) 

(Lindley,  Lopes,    [  Aug.  9,  1894. 

and  Davey,  L.JJ.) ) 

In  re  Daniell's  Settled  Estate,  (a.) 

Settled  land— Tenant  for  life — Building  lease— Covenant 
by  lessee  to  spend  specified  sum  in  repairs — Settled 
Land  Act,  1882  (45  &  46  Vict,  c.  38),  «.  2  (10)  {Hi.), 
6,  8  (».),  63— Settled  Land  Act,  1884  (47  <fc  48  Vict, 
c.  18), «.  7(1). 

A  lease  which  contains  a  covenant  by  a  lessee  to  expend 
a  fixed  sum  in  doing  specified  repairs  and  improvements 
is  a  "building  lease**  within  the  meaning  of  sect'ons  2 
(10)  (m.)  and  8  (1.)  of  the  Settled  Land  Act,  1882. 

Appeal  from  North,  J. 

Mrs.  Daniell,  under  her  marriage  settlement,  dated 
the  21st  of  October,  1893,  was  entitled  for  life  to  the 
income  of  the  prooeeds  of  sale  of  certain  real  estate. 
By  virtue  of  section  63  of  the  Settled  Land  Aot, 
1882,  Mrs.  Daniell  was  deemed  to  be  the  tenant  for 
life  of  the  said  estate. 

By  section  7  (1)  of  the  Settled  Land  Aot,  1884,  the 
leave  of  the  court  is  necessary  in  such  a  case  to  the 
exercise  of  any  power  conferred  by  the  Settled  Land 
Act  of  1882. 

On  the  4th  of  May,  1894,  Mrs.  Daniell  entered  into 
an  agreement,  subject  to  the  leave  of  the  Chancery 
Division,  to  grant  to  James  Dick  a  lease,  the  terms 
of  which  were  set  out  in  a  schedule  to  the  agreement. 
By  the  draft  lease  Mrs.  Daniell  purported  to  demise 
the  settled  property  to  Dick  for  a  term  of  thirty 
years,  at  a  yearly  rent  of  £350  for  the  first  seven 
years,  £375  for  the  next  seven  years,  and  £400  for 
the  rest  of  the  term  ;  the  lessee  covenanting  to 
execute,  at  an  expense  of  not  less  than  £200,  certain 
repairs  and  improvements  to  the  demised  premises 
which  were  specified  in  a  schedule  to  the  lease. 

By  section  6  of  the  Settled  Land  Aot,  1882,  no 
lease  other  than  a  building  or  mining  lease  can  be 
granted  by  a  tenant  for  life  for  a  term  exceeding 
twenty-one  years. 

By  originating  summons  of  the  8th  of  June,  1894, 
Mrs.  Daniell  asked  for  liberty  to  grant  the  lease.  On 
the  16th  of  July  North,  J.,  at  chambers  dismissed  the 
summons,  being  of  opinion  that  the  proposed  lease  was 
not  a  building  lease  within  the  Aot.  The  learned 
judge  having  certified  he  did  not  require  further 
argument,  Mrs.  Daniell  appealed. 

Howard  Wright,  for  the  appellant. — The  proposed 
lease,  though  *  not  ordinarily  called  a  "building 
lease,"  yet  purports  to  be  granted  in  consideration  of 
a  covenant  to  repair.  It  is,  therefbre,  a  building 
lease  within  section  8  (1)  of  the  Settled  Land  Act, 
1882,  which  provides  that  "every  building  lease 
shall  be  made  partly  in  consideration  of  the  lessee,  or 
some  person  by  whose  direction  the  lease  is  granted, 
or  some  other  person,  having  erected  or  agreeing  to 
erect  buildings  new  or  additional,  or  having  improved 
or  repaired,  or  agreeing  to  improve  or  repair,  Duild- 
ings,"  &o.  By  section  2  (10)  (iii.)  building  includes 
improving  and  repairing  buildings.  •  What  makes  this 

(a.)  Beported  by  0.  F.  Duncan,  Esq.,  Barrister-at- 
]  Law. 
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stronger  is  the  fact  that  the  Settled  Estates  Act,  1877, 
s.  4,  distinguishes  building  and  repairing  leases,  while 
the  Settled  Land  Aot,  no  donbt  advisedly,  classes 
them  together.  Moreover,  the  definition  of  building 
Jlease  in  section  2  (10)  (iii.)is  the  same  as  that  in 
section  2  (x.)  of  the  Conveyancing  Act,  1881,  with 
the  insertion  of  the  word  "  any  "before  "building 
purposes."  Compare  with  section  18  of  the  Convey- 
ancing Act,  1881,  section  8  (1)  of  the  Settled  Land 
Act,  where  the  word  "  partly  "  is  inserted.  [Davey, 
L.J. — I  am  satisfied  that  an  agreement  to  execute 
scheduled  repairs  is  enough.  Does  "  repairing  "  not 
mean  putting  the  premises  in  repair  generally  P  ] 

Henry  FeUows,  for  the  trustees  of  the  will. 

Lindley,  L.J. — In  this  case  I  am  disposed  to 
think,  on  the  true  construction  of  the  various  sec- 
tions of  the  Settled  Land  Act,  1882,  to  which  we  have 
been  referred,  and  especially  of  section  8,  that  there 
is  jurisdiction  to  give  our  sanction  to  the  proposed 
lease.  Section  8  runs  thus:  [His  lordship  read 
the  section,  and  continued : — ]  Well,  now,  I  think  it 
would  be  rather  a  narrow  construction  to  say  that 
"  agreeing  to  improve  or  repair  buildings  "  does  not 
include  an  agreement  to  lay  out  a  fixed  sum  of  money 
in  repairs.  The  other  construction  must  be  that  it 
applies  only  to  an  agreement  to  repair  generally,  and 
to  expend  such  money  on  it  as  is  necessary.  I  am  not 
disposed  to  think  that  our  power  is  so  contracted. 
But  then  the  Legislature  has  entrusted  the  court  with 
a  discretion,  and  this  lease  cannot  be  granted  without 
our  sanction.  [The  Lord  Justice  then  dealt  with  the 
circumstances  of  the  particular  case,  and  refused  to 
sanction  the  lease.] 

Lopes,  L.  J. — The  lease  that  we  are  asked  to  sanc- 
tion is  for  thirty  years,  and  a  lease  for  thirty  years 
cannot  be  granted  without  the  sanction  of  the  court. 
The  question  is  whether  we  ought  to  give  our  sanction 
in  this  particular  case.  I  have  come  to  the  conclusion 
that  we  ought  not.  It  is  a  matter  of  discretion.  I 
feel  dear,  having  regard  to  the  very  general  terms  of 
the  Act,  and  to  the  different  parts  of  it  that  have  been 
brought  to  our  notice,  that  there  is  jurisdiction  to 
grant  a  lease  of  this  kind  in  a  case  where  a  substantial 
amount  is  to  be  laid  out  in  repairs  in  the  ordinary 
sense  of  the  word,  but  then  one  has  to  look  at  the 
particular  repairs  it  is  proposed  to  do. 

[The  Lord  Justioe  having  considered  the  nature  of 
the  proposed  repairs,  said  that  the  discretion  of  the 
court  would  be  rightly  exercised  by  refusing  to 
sanction  the  proposed  lease.] 

Davey,  L.  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Freshfields  &  Williams. 

Solicitors  for  the  trustees,  Hooper  &  Whately. 


&<gfl  fflourt  of  jfluattcr. 
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North, 

In  re  Pieboy. 
Whitwham  v.  Piebcy.  (a.) 

Will— Land  situate  in  Sardinia — Trusts    invalid   by 
Italian  law — Proceeds  of  sale. 

The  proceeds  of  sale  of  land  in  a  foreign  country  can 

(a.)  Reported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


be  settled  by  an  English  testator  in  a  manner  valid  by 
English  law,  even  if  such  a  settlement  of  the  land  itsdf 
is  invalid  by  the  foreign  law. 

Until  a  sale  has  actually  taken  place,  a  trust  invalid 
by  the  lex  loci  cannot  be  enforced  in  this  country. 

Adjourned  summons. 

Benjamin  Pieroy,  an  Englishman,  by  his  will, 
dated  the  5th  of  December,  1883,-  devised  and  be- 
queathed all  the  real  and  personal  estate  whatsoever 
and  wheresoever  to  which  ne  should  be  beneficially 
entitled  at  the  time  of  his  decease  to  trustees  upon 
trust  to  sell  and  convert  and  stand  possessed  of  his 
residuary  estate  upon  trust  to  pay  the  income  of  one- 
fifth  to  his  wife  during  her  widowhood,  and  of 
the  remainder  equally  among  all  his  ohildren  and  his 
brother  Robert  and  sister  Jane,  and  after  the  decease 
or  second  marriage  of  his  wife  in  trust  for  said 
children  and  his  said  brother  and  sister  in  equal 
shares ;  and  as  to  one-half  of  each  child's  share  upon 
trust  to  pay  the  income  to  such  child  for  life,  ana  at 
his  or  her  death  to  divide  the  moiety  among  his  or 
her  ohildren  who  should  attain  twenty-one,  or  such 
of  them  as  he  or  she  should  appoint.  If  any  child 
should  die  without  issue,  his  or  her  share  was  to  be 
divided  amongst  his  other  ohildren  (the  children  of  a 
deceased  child  were  to  take  their  parent's  share).  The 
whole  of  the  brother's  share  was  to  be  held  in  trust 
for  him  for  life,  with  remainder  to  his  ohildren. 
Power  was  given  to  postpone  sale  and  conversion,  to 
complete  contracts,  to  raise  money  by  sale  or  mort- 
gage, and  to  lease  and  manage  property  until  sate. 

The  testator  died  on  the  24th  of  March,  1888,  and 
his  will  and  a  codicil,  not  affecting  the  disposition  of 
his  property,  were  proved  on  the  3rd  of  September, 
1888. 

He  left  nine  children,  three  sons  and  six  daughters. 

An  originating  summons  was  taken  out  for  the 
administration  of  the  testator's  estate,  and  on  the 
21st  of  January,  1889,  an  order  for  the  administra- 
tion of  the  testator's  estate  was  made  and,  inter  alia, 
an  inquiry  directed  "  what  was  the  testator's  estate 
and  interest  in  lands  situate  elsewhere  than  in 
England,  and  whether  such  estates  passed  by  the 
testator's  will  and  were  validly  devised  on  the  trusts 
thereof,  and,  if  not,  who  are  entitled  to  such  lands, 
and  for  w,hat  estates  and  interests." 

The  testator  possessed  considerable  landed  property 
inSardinia. 

The  heir-at-law  contended  that  the  will  amounted 
to  a  fiedecommesso,  and  was  therefore  invalid,  and  the 
question  was  referred  to  the  judge  after  various  con- 
flicting opinions  of  Italian  advocates  had  been  ob- 
tained. 

dozens-Hardy,  Q.C.,  and  F.  Thompson,  for  the 
trustees. 

8.  Hall,  Q.C.,  and  A.  St.  John  Gierke,  for  the 
heir-at-law. — The  effect  of  the  opinions  of  the  Italian 
advocates  is  that  a,  fiedecommesso  is  void.  If  the  trustees 
are  instituted  heirs,  they  take  absolutely  for  their  own 
benefit.  The  trusts  being  void  by  Italian  law,  the 
heir  according  to  the  testator's  nation  is  entitled  to 
the  land.  The  aot  of  the  trustees  cannot  change  the 
destination  of  property.  It  is  impossible  to  say  that 
it  goes  to  one  set  of  persons  so  long  as  it  remains 
unsold,  and  to  another  set  so  soon  as  the  trustees 
exercise  their  discretion  and  sell. 

Swinfen  Eody,  Q.C.,  and  Bodcock,  for  the  children. 
— The  question  is,  Are  the  trustees  tbe  instituted 
heirs  ?  Even  if  they  are  not  they  may  have  powers 
as  testamentary  executors.  The  beneficiaries  are  the 
instituted  heirs,  and  the  substituted  trusts  being 
invalid  they  take  absolutely,  but  are  willing  to  elect 
to  take  under  the  will. 
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Sir  A.  Watson  and  J.  Rolt>  for  grandchildren.— 
The  trustees  have  been  able  to  sell  part  of  the  land, 
and  their  title  has  been  recognized  as  perfectly  good. 
The  povrer  of  sale  is  good  whether  the  trustees  are 
instituted  heirs  or  not.  As  soon  as  the  land  is  sold, 
theprooeeds  cease  to  be  subject  to  Italian  law. 

They  cited  Fordyce  v.  Bridges,  2  Ph.  497. 


P.  if.  Walters  for  other  parties. 
S.  HaUy  Q.C.,  replied. 


Cur.  adv.  vulU 


Not.  6. — North,  J.,  after  stating  the  facts  and 
referring  at  length  to  the  conflicting  opinions  of  the 
Italian  advocates,  said  :  The  question  is,  What  is  the 
position  of  matters  as  regards  the  real  estate  in 
Sardinia?  The  conclusion  I  come  to  is  this.  It  is 
not  necessary  for  me  to  decide  the  question  whether 
the  trustees  do  or  do  not  take  as  heirs,  but  the 
children  and  brother  and  sister  of  the  testator  take  as 
heirs  because  quacunque  via  the  will  is  good.  If  the 
trustees  take  as  heirs,  then  everything  behind  is  trust 
substitution,  which  would  not  be  good  according  to 
Italian  law,  but  the  gifts  to  the  heirs  would  remain. 
If,  on  the  other  hand,  the  trustees  are  not  heirs,  but 
the  persons  named,  the  children  and  the  brother  and 
sister,  are  heirs,  then,  according  to  the  preponderating 
weight  of  opinion,  coupled  with  the  evidence  of  the 
acts  which  have  actually  taken  place,  the  trustees 
have,  according  to  Italian  law,  a  clear  power  to  sell 
the  testator's  real  estate  in  Italy  without  any  inter- 
ference on  the  part  of  the  persons  interested  in  that 
estate.  Therefore  the  direction  in  the  will  to  the 
trustees  to  sell  the  estate  is  perfectly  good  according 
to  Italian  law. 

The  nextquestion  is  as  to  the  application  of  the 
proceeds.  With  respect  to  that,  the  will  is,  in  my 
opinion,  perfectly  good,  because  the  application  is 
not  in  any  way  inconsistent  with  the  Italian  law 
upon  the  subject.  The  Italian  law  relates  to  the 
land  ;v  it  settles  how  the  land  is  to  go,  and  regulates 
the  rights  of  the  various  persons  interested  in  the 
land,  but  when  an  absolute  sale  has  taken  place  the 
Italian  law  still  applies  to  the  land  in  the  hands  of 
the  then  owner  or  owners,  but  has  nothing  whatever 
to  do  with  the  beneficiaries  after  the  land  has  passed 
outside  the  scope  of  the  will  by  a  disposition  made 
by  the  trustees,  which  is  valid  according  to  Italian 
law. 

As  regards  the  proceeds  of  sale,  Is  there  anything 
in  Italian  law  which  renders  it  illegal  for  the  testator 
to  do  what  he  has  done  ?  The  land  is  no  longer  the 
subject  of  disposition,  because  the  land  has  become 
the  property  of  somebody  else.  As  to  the  disposi- 
tions made  by  the  will,  what  the  testator  has  done 
is  to  direct  that  the  proceeds  of  the  sale  of  the  land 
is  to  be  received  by  the  English  trustees  and  invested 
on  English  securities,  and  is  then  to  be  held  upon  the 
trusts  declared  by  an  English  instrument  in  favour  of 
English  beneficiaries.  No  person  says  that  there  is 
anything  in  the  Italian  law  in  any  way  forbidding 
that. 

There  is  an  observation  made  by  one  of  the  Italian 
witnesses  which,  it  was  suggested,  applied ;  it  was  to 
the  effect  that  the  land  is  the  patrimony,  and  that 
when  the  land  is  sold  the  money — that  is,  the  pro- 
ceeds of  sale  of  the  land— is  still  the  patrimony. 
What  is  the  law  as  regards  this  ?  It  depends  alto- 
gether upon  who  the  person  is  to  whom  this  money 
belongs.  No  doubt  if  that  money  belongs  to  an 
owner  who  is  subject  to  Italian  law,  whatever  the 
Italian  law  says  about  trusts  must  be  observed,  and 
if  a  person  owning  this  property  is  subject  to  Italian 
law,  and  attempts  to  create  a  trust  which  the  Italian 


law  forbids,  then,  according  to  Italian  law,  the  trust 
would  be  void.  But  there  is  nothing  in  Italian  law 
to  make  money  arising  from  land  which  belongs  to 
other  persons,  and  is  subject  in  their  hands  to  Italian 
law,  subject  to  Italian  law  when  in  the  hands  of  an 
English  owner ;  and,  therefore,  I  am  of  opinion  that 
the  proceeds  of  sale,  when  received  by  the  trustees 
in  pursuance  of  the  valid  exercise  of  their  power  of 
sale,  which  they  have  according  to  Italian  law, 
passed  entirely  by  the  will  of  the  testator,  because 
it  is  a  disposition  which  is  good  according  to  English 
law,  and  does  not  contain  anything  at  variance  with 
Italian  law,  meaning  thereby,  not  merely  anything 
at  variance  with  the  code,  but  anything  at  variance 
with  "  good  custom,"  whatever  that  may  mean, 
because  Italian  law  does  not  profess  to  regulate  what 
is  to  be  done  with  regard  to  English  money  belonging 
to  an  English  owner  and  going  to  English  legatees. 
In  my  opmion,  the  trust  for  sale  is  perfectly  good, 
and  the  application  of  the  proceeds  of  sale  by  the 
will  is  good  also. 

The  only  question  now  remaining  is  this.  The 
trust  has  not  yet  been  entirely  executed,  and  at  the 
present  moment  a  part  of  the  testator's  Italian 
land  remains  land,  and  so  far  it  is  subject  to  the  law 
of  Italy.  The  enjoyment  of  that  land  in  the  mean- 
time, before  it  has  been  sold,  is  not  in  any  way 
affected  by  the  valid  trust  for  sale,  which  has  not  yet 
been  executed.  We  must  look,  therefore,  to  the 
Italian  law  to  see  what  the  position  of  matters  is  as 
regards  the  right  to  enjoy  the  land  in  the  meantime, 
before  the  sale  has  actually  taken  place.  I  will  first 
take  the  case  of  the  widow.  It  seems  to  me  quite 
clear  that  according  to  Italian  law  she  has  a  usufruct, 
in  the  sense  that  a  disposition  to  her  for  life  is  per- 
fectly good,  and  that  a  gift  of  the  property  to  the 
children  and  brother  and  sister  subject  to  that 
usufruct  is  a  good  disposition. 

Then  comes  the  question  of  the  trust  substitution, 
and  as  to  that  I  come  to  the  conclusion  upon  the  bulk 
of  the  evidence  that  the  property  is  unconverted 
during  the  limited  period  before  sale.  The  Italian 
law  applies,  and  there  can  be  no  trust  substitution  ; 
and,  that  being  so,  the  attempt  to  settle  these  shares 
on  the  children  and  the  brother  is  invalid.  There  is 
no  question  as  to  the  sister,  because  she  takes  abso- 
lutely in  any  case.  That  does  not,  however,  quite 
exhaust  the  matter:  as  regards  the  children  to  the 
extent  of  one  moiety  of  their  shares,  and  as  regards 
the  brother  to  the  extent  of  the  whole  of  his  share 
there  is  an  attempt  to  settle.  Leaving  the  heir-at- 
law  out  of  the  case,  none  of  these  persons  raise  any 
question.  According  to  the  Italian  law  they  take 
absolutely,  and  the  trusts  over  are  ineffective.  But 
they  all  come  here  and  say,  "  We  wish  to  give  effect 
to  the  testator's  will  in  this  respect.  We  are  desirous 
that  the  income  of  the  property  before  conversion 
shall,  so  far  as  our  interests  may  go,  be  applied  in  the 
same  way  as  our  shares  of  the  income  to  arise  from 
the  conversion  directed  by  the  will  are  to  go  after  the 
conversion  has  taken  place."  I  should  say  there  is 
nothing  whatever  in  the  Italian  law  to  incapacitate 
these  persons  from  coming  here  and  saying  that,  for 
good  reasons  of  their  own,  they  wish  these  shares  to 
be  held  on  the  same  trusts  as  the  income  of  the  pro- 
ceeds of  sale  after  conversion  has  taken  place.  The 
only  person  I  have  left  out  is  the  heir-at-law, 
who  does  not  come  in  and  elect  or  waive  any  right  he 
may  have ;  and  all  I  can  say  with  respect  to  his  share 
is  that  it  is  not  necessary  for  me  to  decide  the  point 
at  present.  He  will  be  entitled  to  the  income  whether 
the  trusts  in  favour  of  his  children  are  good  or  bad. 
It  may  be  that  all  the  land  will  be  sold  during  his 
lifetime,  and  then  the  question  will  never  arise ;  but 
I  must  say  that  any  directions  I  give  now  are  to  be 
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without  prejudice  to  any  question  between  the  heir- 
at-law  and  any  person  who  may  claim  to  be  entitled 
to  the  income  upon  his  death — that  is  to  say,  without 
prejudice  to  any  question  betweeu  those  parties  as  to 
the  right  to  one-eleventh  of  the  income  to  arise  from 
the  Italian  property  before  it  is  converted. 

Solicitors  for  the  trustees,  Field,  Boscoe,  <fe  Co. 

Solicitors  for  the  beneficiaries,  Crowders  <fc  Vizard. 

Solicitors    for  the- heir-at-law,    Godden,    Son,    & 
Holme. 


Chan.  Div.    \  v       01 

Kekewich,  J.  \  Nov-  2L 

Chilton  v.  Pbogress  Pbinting  and  Publishing 
Co.  (Limited),  (a.) 

Injunction — Copyright — Sporting  paper — Publication  of 
"  selections  '*—"  Headings." 

Where  C.  was  the  registered  proprietor  under  the 
Copyright  Act,  1842,  of  a  weekly  sporting  paper,  published 
on  Monday  in  each  week,  in  which  appeared,  under  the 
heading  "  One- Horse  Selections,"  the  names  of  the  days 
on  which  racing  was  to  take  place  in  that  week,  and 
opposite  the  name  of  each  day  was  the  name  of  the  horse 
which,  in  C.'s  opinion,  was  likely  to  win  the  race  on  that 
day  for  which  it  was  entered.  P. ,  the  proprietor  of  another 
sporting  paper  published  on  each  day  that  racing  took 
place,  had  systematically  reproduced  C.'s  u  selections," 
by  inserting  under  a  heading  "  One-Horse  Final — 
'  Specials*  "  C.'s  name,  and  opposite  C.'s  name  the  name 
of  the  horse  C.  had  selected. 

Held,  that  P.  had  merely  published  to  the  world  the 
fact  that  C.  thought  a  particular  horse  would  win  a 
particular  race ;  that  P.  had,  under  the  circumstances, 
a  right  to  do  this  ;  and  that  he  had  not  infringed  C.'s 
copyright. 

Action. 

This  was  an  action  brought  by  the  plaintiff,  Charles 
Chilton,  to  restrain  the  defendant  company  from 
infringing  the  plaintiff's  copyright  in  a  journal  called 
Chilton's  Special  Guide. 

The  plaintiff,  who  was  a  journalist  residing  in 
Manchester,  on  the  24th  of  July,  1893,  commenced  to 
print  and  publish  a  sporting  journal  under  the  name 
of  Chilton  s  Special  Guide,  which  he,  on  the  9th 
of  October,  1893,  caused  to  be  entered  in  the  Book  of 
Registry  of  Copyrights  kept  at  Stationers'  Hall,  and 
a  certificate  of  registration  was  granted  him.  From 
its  commencement  his  journal  was  a  successful  one, 
and  had  been  regularly  printed  and  published  on 
Monday  morning  each  week,  except  during  the  months 
of  December,  January,  and  February,  when,  as  usual 
with  similar  sporting  publications,  the  issue  was  sus- 
pended. In  each  week's  issue  of  the  plaintiffs  paper 
there  appeared  a  statement  as  to  what  horses  were,  in 
the  plaintiff's  opinion,  likely  to  win  races  during  the 
week  following  the  date  of  the  particular  issue,  and 
in  particular,  under  the  heading  "  One-Horse  Selec- 
tions," there  appeared  the  name  of  one  horse  which  in 
the  plaintiff's  judgment  was  most  likely  to  be  the 
winner  of  the  race  in  which  it  was  to  run  on  the  day 
opposite  which  its  name  appeared,  e.g.,  on  Monday, 
the  13th  of  August,  he  published  under  the  heading 
"  One-Horse  Selections  "  "  Tuesday  —  Keelson  "  ; 
"Wednesday — Priestholme."  In  making  his  selec- 
tions plaintiff  employed  both  his  own  knowledge  of 
the  horses  and  their  performances,  and  also  informa- 
tion from  agents  employed  by  him  for  the  purpose  at 
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considerable  salaries  at  the  various  racing  centres,  in 
addition  to  paid  travelling  agents  who  attended  the 
race  meetings.  The  defendant  company,  who  carried 
on  business  as  publishers  in  London,  published  on 
every  day  on  which  a  race  meeting  took  place  a  pub- 
lication called  Sporting  Snips,  and  about  the  beginning 
of  August,  1894,  began  to  insert  in  their  paper, 
under  the  heading  of  "  The  *  Specials ' — One-Hone 
Finals,"  a  statement  of  the  horse  selected  by  the 
plaintiff  as  likely  to  win  the  race  in  whioh  it  was 
engaged  on  that  day ;  e.g.,  on  Tuesday,  the  14th  of 
August,  there  appeared  in  Sporting  Snips,  under  the 
heading  "  The  <  Specials  *  —  One  -  Horse  Finals," 
"  Chilton — Keelson,  and  in  the  issue  for  Wednesday, 
the  15th  of  August,  under  a  similar  heading,  "  Chil- 
ton—Priestholme." 

The  defendants'  paper  was  published  at  the  price  of 
one  penny,  whereas  the  price  of  the  plaintiff's  paper 
was  one  shilling,  and  the  plaintiff  contended  that  the 
defendants'  conduct  was  an  interference  with  his  busi- 
ness and  an  infringement  of  his  copyright,  and  that 
the  defendants  were  unfairly  copying  that  which  it 
had  cost  him  much  skill,  labour,  and  expense  to  pro- 
duce. 

On  the  3rd  of  October  the  matter  came  on  as  a 
motion  before  the  Vacation  Judge  for  an  interim  in- 
junction, but  his  lordship  considered  that,  although 
there  was  a  novel  and  important  question  to  he 
decided,  an  interim  injunction  must  be  refused,  on  the 
ground  that  no  sufficient  and  immediate  injury  was 
shown.  He,  however,  directed  that  the  action  should 
be  set  down  for  trial  at  once  without  pleadings. 

It  was  subsequently  agreed  by  the  parties  that  the 
evidence  should  be  taken  by  affidavit,  and  the  case 
came  on  for  trial. 

The  defendants'  particulars  of  objection,  dated 
October,  1894,  were  as  follows  :— (1)  That  the  words 
published  by  the  defendants  and  complained  of  by  the 
plaintiff  are  not  in  law  the  subject  of  copyright.  (2) 
That  the  publication  of  the  said  words  is  not  any  in- 
fringement of  the  plaintiff's  copyright  in  Chilton's 
Special  Guide.  (3)  That  the  defendant  has  not  been 
guilty  of  any  fraud  or  fraudulent  misrepresentation. 
(4)  That  the1  plaintiff  has  not  suffered  any  damage  or 
injury. 

The  evidence  showed  that  the  circulation  of  plain- 
tiff's paper  from  April  to  the  end  of  July  averaged 
upwards  of  8,000  weekly,  and  for  August  and 
September  and  October  less  than  5,000  weekly. 

Warmington,  Q.C.,  and  Waggett,  for  the  plaintiff— 
This  is  purely  a  point  of  law.  Defendants'  objeotion 
number  one  is  no  defence.  The  plaintiff's  work  is 
copyright.  It  is  no  defence  to  say  that  his  is  a 
"racing"  work.  [Marten,  Q.C. — I  do  not  argue 
that.]  As  to  objection  number  two,  the  defen- 
dants have  taken  that  whioh  is  the  result  of  plaintiff's 
labour,  expense,  and  reputation.  If  a  cook  invented 
a  new  recipe  that  is  proper  subject-matter  for  copy- 
right. Objection  three  has  nothing  to  do  with  the 
case,  and  objection  four  is  a  question  of  evidence: 
Walter  v.  Steinkopff,  40  W.  R.  599,  [1892]  3  Ch.  489; 
Bramwell  v.  Ralcombe,  3  My.  &  Cr.,  737,  per  Lord 
Cottenham ;  Kelly  v.  Morris,  14  W.  R.  496,  L.  R.  1 
Eq.  697,  per  Lord  Hatherley ;  Trade  Auxiliary  Co.  v. 
Middlesbrough  Tradesmen's  Protection  Association,  37 
W.  R.  337,  40  Ch.  D.  425 ;  Ager  v.  Peninsular  and 
Oriental  Steam  Navigation  Co.,  33  W.  R.  116,  26  Ch. 
D.  637. 

Marten,  Q.C,  and  Gatey,  for  the  defendants,  were 
not  called  upon.  , 

Kekewich,  J. — I  entertain  a  strong  opinion  in  this    ! 
case,  and  I  do  not  think  the  case  presents  any  difficulty. 
The  point  is  an  extremely  short  one.    The  argument 
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of  the  plaintiff  is  really  this,  that  the  court  ought  to 
itay  this  publication  if  it  infringes  the  plaintiffs 
ooornght,  although  what  is  taken  from  the  plaintiff's 
publication  is  exceedingly  small  by  itself,  and  in  pro- 
portion to  the  entire  paper  insignificant.    To  that 
argument  I  entirely  accede,     were  are.  heaps  of 
authorities  on  the  subject,  and  I  do  not  know  that 
one  can  deal  with  it  better  than  Mr.  Waggett  has 
dealt  with  it.    It  is  not  the  number  of  letters  or 
words  that   are  copied.    It  is  not  the  weight  or 
intrinsic  value  that  the  oourt  regards.    There  is  this : 
The  plaintiff  claims  a  copyright,  and  says  that  the 
defendant  seeks  to  infringe  the  plaintiffs  copyright. 
I  will  assume,  without  further  inquiry,  upon  the 
certificate  of  registration  that  the  plaintiff  has  a  copy- 
right in  this  publication.      That   copyright   he    is 
entitled  to  have  protected  by  means  of  proceedings 
and  an  injunction  in  a  proper  case.    What  is  copy- 
right?   I  read  from  the  Act  of  1842.    It  is  construed 
to  be  "  the  sole  and  exclusive  liberty  of  printing  or 
otherwise  multiplying  copies  of  the  said  work  to 
which   the    said   word    is    herein    applied."      The 
defendants  are  not  multiplying  or  printing  or  other- 
wise multiplying  plaintiffs  paper,  or  any  substantial 
part  of  it,  either  in  quantity  or  quality.    They  are 
publishing  to  the  world  the  fact  that  the  plaintiff, 
who  may  have  a  great  reputation,  and  a  well-earned 
one,  for  selecting  the  probable  winners  of  horse  races ; 
prophesies  that  a  certain  horse  will  win  in  a  certain 
race.    What  is  the  object  of  the  plaintiff's  publica- 
tion J    To  tell  all  who  pay  for  it,  in  the  first  instance, 
that  his  opinion  is  so-and-so  on  a  given  race.   Is  that 
private,  or  is  it  in  a  sense  confidential  ?  Is  there  any- 
thing to  prevent  the  man  who  has  paid  his  shilling 
reading  it  out  at  the  club,  telling  everybody  he  meets 
in  the  train,  or  handing  the  paper  one  by  one  all 
round  in  a  crowded  carriage  f    Is  there  anything  to 
prevent  his  writing  to  all  his  friends  and  suggesting l 
their  acting  on  this  valuable  advice  F   and   may  he 
not  do  that  by  the  aid  of  a  typewriter  or  private 
printing  machine  if  he  has  one  P    It  seems  to  me  that 
there  is  nothing  to  prevent  it.    What  is  done,  is  done 
with  a  view  to  enable  all  those  whom  it  may  concern, 
and  who  get  hold  of  this  information,  to  avail  them- 
selves of  it,  and  of  course  to  have  the  advantage  of 
the  plaintiff's  judgment   in  such  matters,   and  to 
enable   those   who   are   anxious  to  know  in  good 
time  what   his  view  is,   so  as  far  as    possible   to 
anticipate,    or    if    not    anticipate    to    benefit    by 
Ins    paper   as    soon   as   possible   after   the   plain- 
tiffs  issue.      If.  they  choose    to   wait,    I   see  no 
reason  why  these  defendants,   or   any  newspapers, 
or   any    number   of   them,    may   not   publish   the 
fact  that  Mr.  Chilton  selects  one  particular  horse, 
when  as  a  matter  of  fact  other  persons,  who  may  not 
he  equally  good  judges,  select  other  horses.     The 
defendants  do  not  even  follow. the  form  of  the  an- 
nouncement.   I  have  before  me  the  plaintiffs  pub- 
licatioii of  the  13th  of  August.  The  particular  passage 
Is  headed,  "One-Horse  Selections"  (I  do  not  know 
whether   anybody  will  suggest   that   there  is   any 
literary  composition  in  the  words  "  One- Horse  Selec- 
tions"   which  is  entitled  to  protection),   and  then 
share    come    Tuesday,   Wednesday,    Thursday,    and 
feriday  in  one  column,  with  the  horses  against  each 
in  the  next  column.    The  defendants  do  not  publish 
feat,  they  have  not  even  a  "  One-Horse  Selection," 
tt  that  was  even  a  subject  of  copyright.    They  have 
I  selection  of  certain  horses,  and  instead  of  having 
he  four  days  in  one  oolumn,  and  the  selected  horses 
h  the  other  column,  they  have  the  different  papers, 
■eluding  Mr.  Chilton's,  m  one  column  and  the  horses 
iaieeted    by   the   different    people,    including   Mr. 
[bflion,   in   another   column.     This   paper  of   the 
letiendanta  was  published  on  Wednesday,  August  15, 


and  I  suppose  it  was  intended  to  point  to  the  prob- 
able winners  in  a  particular  race  on  that  particular 
day ;  I  do  not  know  what  race  it  was.  That  is  a 
piece  of  intelligence  which  it  was  intended  to  pub- 
lish, and  which  it  seems  to  me  might  fairly  be 
published.  One  may  conceive  a  number  of  illustra- 
tions, but  no  great  advantage  can  be  attained'  by 
applying  an  analogy  to  any.  Supposing  that  for 
"  the  event"  [the  School  Board  election],  I  believe 
that  is  the  right  term,  which  is  to  take  place  to- 
morrow, and  which  interests  a  good  many  persons 
in  the  metropolis,  one  of  the  papers  of  the  day,  being 
well-informed,  choose,  or  thought  it  right  to  state, 
who  were  likely  to  be  the  candidates  elected  or 
successful,  might  not  another  paper  of  this  evening 
or  to-morrow  morning  say  that  such  and  such 
evening  paper  selected  these  candidates,  and  that, 
therefore,  this  party  or  the  other  party  would,  be 
likely  in  that  view  to  obtain  the  majority  ?  I  might 
multiply  that  to  any  number  of  instances  with 
reference  to  events  of  less  or  greater  importance  as 
the  case  might  be,  but  one  instance  shows  the  drift 
of  my  mind.  I  cannot  conceive  here  that  there  is 
anything  which  is  properly  the  subject-matter  of 
copyright.  It  may  or  may  not  be  worth  while  to 
criticize  the  exact  form  of  the  objection  No.  1.  It 
seems  to  me  that  the  objection  was  a  good  one,  at 
any  rate  when  read  with  objection  No.  2,  and  that 
it  hits  the  point,  and  that  there  is  here  no  case  for 
copyright,  and  therefore  there  will  be  judgment  in 
this  case,  with  costs,  including  the  reserved  costs  of 
the  motion,  for  the  defendants. 

Solicitors,   Chester  &  Co.,  for  OrofUm  &   Craven, 
Manchester ;  T.  Amery  Parkes. 
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Nov.  15 


Chan.  Div.    \ 
Kekewioh,  J.  J 

Oliver  v.  Bobins.  (a.) 

Practice  —  Costs — Taxation — Party  and  party — Im- 
material witness — Discretion  of  taxing  master — Ord. 
65,  r.  27,  sub-rule  29. 
The  court  will  not  interfere  with  the  discretion  of  the 

taxing  master  as  to  allowing  or  disallowing  the  costs  of  a 

witness,  unless  it  is  satisfied  that  the  taxing  master  has 

not  properly  considered  the  matter. 

Summons  to  review  taxation. 

In  this  action  judgment  had  been  entered  for  the 
defendants,  and  upon  the  taxation  of  their  bill  of 
costs  the  plaintiff  objected  to  any  allowance  for  one  . 
of  the  defendants'  witnesses,  on  the  ground  that  the 
evidence  given  by  him  at  the  trial  was  wholly  im- 
material and  useless,  and  that'  the  defendant  had' 
inourred  the  expense  of  this  witness  through  over- 
caution  and  mistake  within  the  meaning  of  ord.  65, 
r.  27,  sub-rule  29,  and  that  it  should  not  be  allowed 
against  a  losing  party.  The  taxing  master  by  his 
answer  overruled  the  objection,  stating  that,  having 
regard  to  the  circumstances  set  forth  in  his  answer, 
he  adhered  to  his  opinion  that  the  costs  of  the  evidence 
ought  to  be  allowed.  This  was  a  summons  to  review 
the  taxation. 

Eve,  for  the  summons. 

W.  Baker,  for  the  respondents. 

Krkewich,  J.— I  do  not  think  I  have  any  juris- 
diction in  the  matter,  for  by  the  rule  it  is  left  to 
the  discretion  of  the  taxing  master.    I  think  the  rule 
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means  that  the  taxing  master  is  to  do  his  best,  and 
in  that  case  his  discretion  is  conclusive.  Matters  of 
detail  must  be  left  to  his  discretion.  The  matters 
referred  to  in  the  rule  are  just  such  as  the  taxing 
master  had  the  requisite  materials  for  inquiring 
into.  The  provisions  of  that  rule  are  founded  on 
good  sense  and  convenience.    The  court  can  of  course 

go  into  the  question  whether  or  not  the  taxing  master 
as  properly  considered  the  matter,  and  if  the  court 
thought  he  had  not,  the  matter  would  of  course  be 
returned  to  him  for  reconsideration.  Even  if  I  have 
jurisdiction  I  do  not  think  that  it  is  the  province  of 
the  judge  to  go  into  matters  of  detail  of  this  kind 
which  had  been  settled  by  the  taxing  master  in  the 
exercise  of  his  discretion. 

Summons  dismissed. 

Solicitors,  8.  PiUey,  agent  for  J.  M.  L.  Criddle, 
Newcastle-upon-Tyne;  Williamson,  Hill,  <fc  Co., 
for  Ingledew  &  Daggett,  Newcastle-upon-Tyne. 


Chan.  Div. 
Kekewich,  J. 


July  25,  1894. 


FOBTESOTJE    V.  LOSTWITHIEL    AND    FOWEY    RAIL- 
WAY Co.  (a.) 

Railway  company— Transfer  of  undertaking — Covenants 
— Personal  covenants  —  Dissolving  company  —  New 
company — Specific  performance, 

A  railway  company  in  1873  took,  under  the  powers  of 
their  Acts  of  Parliament,  a  conveyance  of  lands  from 
trustees  of  a  settlement,  and,  as  part  consideration  of 
such  conveyance,  covenanted  to  make  and  maintain 
accommodation  works,  including  the  making  and  main- 
taining of  a  wharf  or  dep$t,  and  also,  at  any  time,  on 
twenty-four  hours'  previous  notice  being  given,  to  convey 
across  their  line,  and  deposit  on  the  wharf  or  depot, 
timber,  voles,  and  wood— productions  of  an  adjacent 
wood*  The  stipulations  of  the  covenants  were  never 
performed,  and  the  owners  of  the  land  had  mads  no 
objection*  By  an  Act  of  Parliament  in  1892  the  com- 
pany was  dissolved,  and  the  undertaking  was,  subject  to 
the  contracts,  liabilities,  debts,  and  obligations  of  the 
dissolving  company,  transferred  to  a  new  company.  In 
1893  the  tenant  for  life  under  the  settlement  brought  an 
action  against  both  of  the  companies  for  specific  per- 
formance of  the  covenants. 

Held  {without  touching  the  question  as  between  the  two 
companies),  that  the  covenants  were  to  be  specifically 
performed  and  carried  into  execution  by  the  new 
company. 

By  the  Lostwithiel  and  Fowey  Railway  Act,  1862, 
the  Lostwithiel  and  Fowey  Railway  Co.  were  incor- 
porated, and  authorized  to  make  and  maintain  a  rail- 
way in  Cornwall,  and  were  empowered  to  take  land 
for  that  purpose. 

In  1873  certain  land,  including  a  portion  of  a  wood 
known  as  Colvethiok  Wood,  was  conveyed  by  trustees 
of  a  settlement  to  the  company  for  the  purposes  of 
their  Act,  the  company  covenanting  to  carry  out,  on 
part  of  the  land  so  oonveyed,  certain  accommodation 
works,  inoluding  the  making  and  maintaining,  with 
proper  fences  and  gates,  of  a  road  on  the  west  side, 
and  of  a  good  and  substantial  wharf  or  depdt,  with 
approaches  on  the  east  side  of  their  line  of  railway, 
and  also  covenanting  to  "  at  all  times,  on  receiving 
twenty-four  hours'  previous  notice,  take  and  safely 
oonvey  all  timber,  poles,  and  faggot  wood,  and  other 
produce  of  Colvethiok  Wood  from  the  road  on  the 
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west  side  of  the  railway,  or  from  such  other  place  at 
the  foot  of  the  wood  by  the  side  of  the  railway  where 
the  same  respectively  may  be  lying  or  stored,  across 
the  railway,  and  deposit  the  same  where  required  on 
the  said  wharf  or  depots,"  and  that  should  the  rail- 
way company,  or  their  successors,  fail  to  fulfil  this 
covenant  for  a  space  of  six  days  after  such  notice 
should  have  expired,  it  should  be  lawful  for  the 
covenantees,  or  persons  claiming  under  them,  to  oon- 
vey and  deposit  the  said  timber,  &o»,  and  charge  the 
railway  company  with  the  expenses  and  interest  at 
five  per  cent,  per  annum. 

Prior  to  July,  1891  (as  appeared  from  an  Act  of 
that  date),  the  railway  had  been  closed  for  some  years, 
the  capital  being  insufficient  to  work  it,  and  in  1892 
the  Lostwithiel  and  Fowey  Railway  Act,  1892,  wis 
passed,  which,  by  section  3,  defined  the  undertaking 
of  the  company  (thereinafter  called  the  dissolving 
company)  as  meaning  and  inoluding  all  property  of 
the  company,  other  than  money  or  security  for 
money,  and  all  the  powers  thereof ,  except  the  powers 
of  raising  capital  and  internal  management. 

Section  6  provided  that  the  undertaking,  "  subject 
to  the  contracts  obligations  debts  and  liabilties "  of 
the  dissolving  company  affecting  the  same,  should  be 
transferred  to  and  vested  in  the  Cornwall  Minerals 
Railway  Co.  (thereinafter  called  the  transferee  com- 
pany). 

Section  14  provided  that  the  dissolving  company 
should,  as  soon  as  possible  after  the  transfer  had  been 
effected,  wind  up  its  affairs,  and  when  this  was  done 
should  cease  to  exist. 

Section  15  provided  for  advertisement  by  the 
dissolving  company  within  a  month  after  the  transfer 
of  their  intention  to  wind  up  their  affairs  and  dis- 
tribute their  assets,  and  that  suoh  advertisement 
should  state  that  all  persons  (other  than  bond  or 
stock-holders  or  mortgagees,  &c.),  should  send 
particulars  thereof  in  writing  to  the  directors,  who 
should  forthwith  discharge  all  debts  and  liabilities 
properly  owing  and  that  all  claims  or  demands  of 
which  notice  was  not  sent  in  within  three  months 
from  the  date  of  the  company's  advertisement  should 
be  barred,  and  the  rights  of  all  persons  therein  and 
thereunder  should  absolutely  cease  and  determine. 
No  objection  had  been  made  to  the  non-performance 
of  the  covenants  until  more  than  three  months  had 
elapsed  after  the  publication  of  the  advertisements 
pursuant  to  section  15  of  the  Act  of  1892,  but  on  the 
12th  of  August,  1893,  the  plaintiff,  who  had  become 
tenant  for  life  under  the  settlement,  brought  this 
action  against  both  companies,  claiming  speoifio 
performance  of  the  covenant  whioh  had  hitherto  been 
unperformed* 

Benshaw,  Q.C.,  and,  Medd,  for  the  plaintiff.— The 
plaintiff  can  mftiw*».in  an  action  on  the  covenant; 
if  not  for  specino  performance,  at  least  for  damages: 
Ryan  v.  Mutual  Tontine  Westminster  Chambers  Asso- 
ciation, 41  W.  R.  146,  [1893]  1  Ch.  116;  Wilson  v. 
Northampton  and  Banbury  Junction  Railway  Co.,  22 
W.  R.  380,  L.  R.  9  Ch.  App.  279.  An  order  was  mads 
enforcing  suoh  a  covenant  in  Earl  of  Jersey  ▼.  (Treat 
WesternRailway  Co.,  Times,  April  24,  1893.  Specific 
performance  was  decreed  in  Greene  v.  West  Cheshire 
Railway  Co.,  20  W.  R.  64,  L.  R.  13  Rq.  44 ;  Seton't 
Judgments  and  Orders,  5th  ed.t  vol.  3,  p.  1894  ;  Fry 
on  Speoifio  Performance,  3rd  ed.,  pp.  46,  47  ;  Todd  v. , 
Midland  Great  Western  Railwdy  of  Ireland,  9L.L 
(It.)  85,  30  W.  R.  Dig.  200.  Both  the  companies  are 
bound  by  the  covenant. 

Warmington,  Q.C.,  and  C.  Macnaghten,  for  the 
Lostwithiel  and  Fowey  Co. — By  section  6  of 
the  Act  of  1892  the  Cornwall  Minerals  Railway  Co. 
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tie  the  parlies  liable.    Any  question  between  the  two 
companies  should  not  be  decided  in  this  action. 

Crime,  Q.C.y  and  H.  Ware,  for  the  Cornwall 
Minerals  Bailway  Co. — No  objection  has  hitherto 
been  raised  as  to  non-performance  of  these  oovenants. 
There  has  been  waiver  or  at  least  laches.  The  covenant 
to  convey  and  deposit  timber  is  a  personal  covenant, 
and  not  enforceable  against  the  transferees. 

Xzkewioh,  J. — The  first  question  I  have  to  con- 
sider, assuming  the  liability  to  perform  these  cove- 
nants atai  exists,  is  by  which  of  these  companies  they 
ihonld  be  performed  in  the  first  instance  for  the 
benefit  of  the  plaintiff. 

The  case  of   the   Earl   of  Jersey   v.   The    Great 
Western  Railway  Co.  decides  that  a  railway  company 
taking  over  the  undertaking  of  another  company  sub- 
ject to  its  contracts  and  liabilities,  is  liable  to  be  sued 
directly  on  those  contracts  and  liabilities.    Compar- 
ing the  Act  on  which  that  case  proceeded  with  the 
Lostwithiel  Bailway  Act,  1892— the  one  in  the  present 
ease— there  is  at  least  as  strong  ground  here  as  in 
that  case  for  holding  the  transferee  company  liable. 
There  is  one  similar  fact  in  both  of  these  cases.    In 
each  the  company  is  to  be  dissolved — to  cease  to  exist. 
The  Legislature  cannot  have  intended  that  a  company 
which  has  been  dissolved  should  be  sued,  or  on  the 
other  hand  that,  where  solemn  covenants  have  been 
entered  into,  the  covenantee  should  be  left  without 
remedy  by  action,  as  he  would  be  here,  unless  an 
action  lies  against  the  Lostwithiel  Bailway  Co.     I 
therefore  hold  that  the  meaning   of  section  6  of 
this  Act  of  1892  is  that  the  new  company  are  liable  to 
the  contracts  and  liabilities  of  the  dissolving  company, 
not  only  by  way  of   indemnity  to  the  dissolving 
company,  but  directly  to  the  persons  with  whom  the 
contracts  and  liabilities  were  originally  made  and* 
incurred. 

Next,  is  this  a  continuing  liability?  The  cove- 
nants are  part  of  an  agreement  oontained  in  a 
conveyance  dated  the  81st  of  December,  1873.  There 
the  Lostwithiel  Bailway  Co.,  as  part  of  the  considera- 
tion for  the  conveyance  of  the  land  to  them,  covenant 
to  construct  and  maintain  certain  accommodation 
works,  to  maintain  works  then  existing,  and  to 
render  certain  services.  It  is  objected  that  these 
covenants  have  for  a  long  time  not  been  enforced. 
The  obvious  answer  to  that  is,  there  has  been  no 
company  against  whioh  they  could  be  enforced.  The 
fine  of  railway  in  connection  with  whioh  the  works 
were  to  be  used  has  not  been  opened  for  traffic.  The 
time  for  executing  the  works  has  not  arrived. 

Then  comes  the  question,  Can  these  oovenants  be 
enforced  in  an  action  for  snecifio  performance  F 

I  asked  for  some  authority,  because  there  certainly 
are  matters  here  which  the  Court  of  Chancery  may 
well  hesitate  to  say  should  be  specifically  performed, 
seeing  that  it  could  hardly  take  upon  itself  to 
see  that  these  works  were  constructed,  and  still 
less  to  superintend  their  maintenance,  but  would 
grobably  have  to  enforce  its  decree  by  sequestration. 
1ft  the  last  edition  of  Fry  on  Specifio  Performance, 
pL  103,  p.  46,  it  is  said :  "  But  whether  the  court 
will  or  will  not  interfere  to  enforce  all  such  contracts 
when  definite,  it  appears  to  be  settled  that  it  will 
assume  jurisdiction  when  we  have  the  following  three 
tsrernnstaiioes :  first,  that  the  work  to  be  done  is 
leaned ;  secondly,  that  the  plaintiff  has  a  material 
htereat  in  its  execution  which  cannot  adequately  be 
eonspensated  by  damages;  and,  thirdly,  that  the 
lefendants  have,  by  the  contract,  obtained  from  the 
fcl«iiijilfii  possession  of  the  land  on  which  the  work  is 
|e  be  done."  The  author  then  refers  to  the  case  of 
ieeonxDoodation  works.  This  case  seems  to  come 
within  the  scope  of  these  observations,  notwithstand- 


ing the  fact  which  seems  to  distinguish  it  from  all 
the  other  oases,  that  the  company  are  to  do  these 
things  on  land  which  they  have  obtained  by  convey- 
ance from  the  predecessor  in  title  of  the  plaintiff. 

One  part  of  the  covenant  causes  me  great  difficulty, 
the  stipulation  that  the  company,  their  successors  and 
assigns,  will,  on  receiving  twenty-four  hours'  notice, 
take  and  convey  all  timber,  poles,  and  faggot  wood, 
and  other  produce  of  Colvethiok  Wood,  across  the 
railway,  and  deposit  it  where  required  on  the  wharves 
or  depots.  It  has  been  objected  in  the  defence  that 
this  is  a  personal  service ;  but  though  I  know  of  no 
case  in  whioh  the  court  has  granted  a  decree  for 
specific  performance  of  such  a  contract,  I  mean  to 
venture  so  far  in  this  instance ;  first,  because  it  is  a 
part  of  a  larger  contract  whioh  can  be  specifically 
performed;  second,  because  it  is  obviously  for  the 
convenience  of  the  company  that  they  should  them- 
selves personally  perform  it,  since  it  is  to  be  performed 
on  their  land;  and,  third,  because  it  could  not  be 
performed  by  the  plaintiff  without  risk  to  himself, 
and  more  serious  risk  to  the  public  traffic  As  I  have 
said  before,  should  the  company  be  recalcitrant,  per- 
formance can  only  be  enforced  by  sequestration, 
which  would  probably  be  an  adequate  remedy. 

That  disposes  of  the  case.  I  have  respected  the 
appeal  of  counsel  to  decide  no  question  between  the 
two  companies  except  so  far  as  is  necessary  in  deciding 
this  case,  and  I  do  not  think  that  I  am  rejecting  it 
when  I  say  that  I  do  not  think  that  this  obligation  is 
within  section  15  of  the  Lostwithiel  Bailway  Act 
of  1892,  and  consequently  that  it  is  not  extinguished 
because  the  plaintiff  failed  to  notify  the  Lostwithiel 
Co.  of  its  existence.  My  grounds  for  this  con- 
clusion are :  first,  the  obligation  was  "  known  "  to  the 
company,  the  covenant  being  entered  into  by  them- 
selves ;  and,  second,  that  the  first,  second,  and  third 
sub-divisions  of  that  section  point  to  a  "  debt"  in  the 
ordinary  sense  of  the  term,  or  at  any  rate  to  a  claim 
which  can  be  reduoed  to  a  money  value,  and  not  to 
such  an  obligation  as  this  is. 

There  will  be  a  declaration,  therefore,  that  the 
oovenants  ought  to  be  specifically  performed  by  the 
Cornwall  Minerals  Co.,  and  that  will  be  adjudged 
accordingly.  Nothing  will  be  said  with  regard  to 
the  Lostwithiel  Co.  exoept  that  they  will  have  no 
costs. 

The  form  of  the  order  will  follow  as  closely  as 
possible  Greene  v.  West  Cheshire  Railway,  so  I  will 
declare  that  the  oovenants  oontained  in  the  deed  of 
the  31st  of  December,  1873,  for  the  construction  and 
maintenance  of  the  accommodation  works  and  the 
performance  of  the  services  which  are  set  forth  in  the 
statement  of  claim,  are,  having  regard  to  the 
Lostwithiel  and  Fowey  Bailway  Act,  1892,  to  be 
specifically  performed  and  carried  into  execution  by 
the  defendants,  the  Cornwall  Minerals  Co.,  and  order 
and  adjudge  the  same  accordingly. 

Solicitors,  B.  W.  Childs;  Batten  <fe  Earling,  for 
William  Pease,  Lostwithiel ;  Hargrove  <fe  Co. ;  B.  A. 
Bead,  jun. 


June  12, 1894. 


Chan.  Div.     I 
Kekewich,  J.  J 

In  re  HUDDLESTONB. 
Bbuno  v.  Eyston.  (a.) 

Power  of  appointment  —  Special  power— Execution- 
General  bequest— Intention— Evidence. 
Where,  on  the  construction  of  a  will,  the  court  is  of 

(a.)  Beported  by  F.  T.  Dtjka,  Esq.,   Barrister- 
at-Law. 
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opinion  that  a  special  power  has  not  been  exercised, 
evidence  is  not  admissible  to  show  intention  to  exercise  it. 

Originating  summons. 

The  testator  by  his  will  bequeathed  part  of  his 
residuary  personalty  in  trust  for  his  daughter,  A. 
Bruno,  for  life,  with  remainder  upon  trust  for  her 
children  as  she  should  by  deed  or  will  appoint,  and 
in  default  of  appointment  upon  trust  for  the  ohildren 
and  their  issue  per  stirpes  equally. 

A.  Bruno  by  her  will  declared  that  "  all  my 
property  of  every  kind,  including  rentes,  certificates, 
securities,  or  investments,  &o.,  deposited  with  my 
bankers  and  trustees,  Glyn,  Mills,  Witham,  Lambert, 
&  Co.,  of  London,  and  in  a  word  all  I  may  be  seised 
of  at  the  time  of  my  death,  nothing  being  excluded 
or  excepted,  shall  be  divided  as  follows."  The  will 
contained  no  reference  to  the  special  power  of  ap- 
pointment in  her  father's  will,  but  some  of  the 
objects  of  the  power  received  benefits  under  the 
gifts. 

This  was  a  summons  to  determine  whether  the 
power  had  been  exercised.  On  the  hearing  a  ques- 
tion was  raised  whether  evidence  was  admissible  to 
show  that  the  lady  intended  to  include  the  property 
in  the  hands  of  Glyn  &  Co. ,  the  bankers,  in  the  names 
of  the  trustees  of  her  father's  will  over  which  she  had 
the  power  of  appointment,  as  she  had  no  "  rentes, 
stocks,"  &c.,  of  her  own  with  them. 

Dundas  Gardiner,  for  the  plaintiff.— The  will  does 
not  operate  as  an  execution  of  a  special  power.  No 
evidence  as  to  state  of  property  is  admissible :  An- 
drews v.  Emmot,  2  Bro.  C.  C.  297. 

G.  Lawrence,  for  the  defendants. — The  gift  is  prima1 
facie  specific.  Evidence  is  therefore  admissible: 
Innes  v.  Sayer,  3  Mao.  &  G.  606. 

Kekewioh,  J. — The  question  in  this  case  is  whether 
the  testatrix  has  by  her  will  executed  a  special  power 
of  appointment.  She  had  a  power  of  appointment 
to  some  of  those  to  whom  she  had  purported  to  give 
benefits  by  her  will.  Having  that  power,  she  makes 
her  will  in  this  way.  [His  lordship  read  the  part  of 
the  will  above  set  out,  and  proceeded : — ]  No  doubt 
in  some  respects  the  phrase  is  unintelligible.  I  nave 
to  consider  what  is  the  purport  and  extent  of  that 
gift  standing  alone.  In  the  first  place  she  says  all 
my  property,  and  then  she  makes  a  special  reference 
to  her  bankers  and  trustees.  She  appears  to  have 
thought  she  may  have  introduced  some  doubt  as  to 
the  generality  of  the  description  by  subsequent 
words,  and  ends  up  with  a  reference  to  all  her 
property.  Is  this  anything  but  a  general  devise  and 
bequest  ?  It  is  suggested  it  is  specific.  There  are 
many  oases  on  the  meaning  of  "  specific."  Whatever 
else  it  means,  it  must  mean  something  separated  from 
the  general  estate.  She  distinctly  speaks  of  "my 
property."  Clearly  that  is  what  belongs  to  her. 
Alone,  this  is  not  an  exercise  of  a  special  power. 
Evidence  has  been  offered  to  show  that  the  testatrix 
meant  to  exercise  the  power.  Now  is  this  evidence 
admissible.  Innes  v.  Sayer,  which  refers  to  all  the 
important  cases,  has  been  cited,  but  that  case  shows 
that  when  the  gift  is  not  prima  facie  specific,  evidence 
as  to  the  property  is  inadmissible.  I  cannot  admit 
the  evidence,  and  I  bold  the  power  has  not  been 
exercised* 

Solicitors,  L,  J.   V.  Amos;    Witham,  Lambert,  A 
BoskUl. 


Not.  2. 


Q.  B.  Div.  I 

(Mathew  and  Charles,  JJ.)  J 

Beg.  v.  Williams. 
Ex  parte  Yibgeb.  (a.) 

Metropolis  management  — Vestryman  —  Qualification— 
Bating  and  occupying — Ceasing  to  occupy — Penalty- 
Vacancies  caused  by  death  or  otherwise — Metrofolu 
Local  Management  Act,  1855  (18  &  19  Vict,  c  120), 
ss.  6,  10,  54— Local  Government  Act,  1894  (56  <fe  57 
Vict.  c.  73),  s.  79,  sub-sections  8,  10. 

By  section  6  of  the  Metropolis  Local  Management  Aa\ 
1855,  rating  and  occupying  are  necessary  qualification 
for  election  to  the  office  of  vestryman. 

By  section  54  a  person  who  acts  as  a  member  of  any 
board  or  vestry  without  being  qualified  by  rating  and 
occupation  shall  be  liable  to  a  penalty. 

Held,  that  a  vestryman  who  was  properly  qualified  at 
the  time  of  his  election  did  not  cease  to  be  a  member  of 
the  vestry  before  the  expiration  of  his  term  of  offin 
because  he  had  ceased  to  occupy  a  house  in  the  parish. 

In  1891  the  respondent  was  properly  elected  a 
vestryman  for  the  parish  of  Lewisham  for  a  period  o! 
three  years.  Prior  to  the  expiration  of  that  term  he 
ceased  to  ooouy  a  house  in  the  parish,  but  continued 
to  hold  the  office  of  chairman  of  the  District  Board  of 
Works,  although  without  acting  as  such.  A  rule  was 
obtained  calling  upon  him  to  show  cause  why  a  writ 
of  quo  warranto  should  not  issue  directing  him  to 
show  by  what  authority  be  claimed  to  hold  the  office 
of  vestryman. 

Channell,  Q.C.,  showed  cause  against  the  rule  being 
made  absolute.  There  is  nothing  in  section  54  of  the 
Metropolis  Local  Management  Aot,  1855,  to  prevent 
"a  man  continuing  to  be  a  member  of  a  vestry  merely 
because  he  ceased  to  occupy  a  house  in  the  parish. 
That  does  not  place  him  in  the  same  position  as  if  he 
was  declared  a  bankrupt  or  accepted  any  office  under 
the  board  or  vestry  of  which  he  was  a  member.  He 
might  not,  perhaps,  be  able  to  aot  as  a  member  of  the 
vestry  so  long  as  he  did  not  occupy  a  house  in  the 
„  but  he  could  act  without  re-election  if  he 
e  an  occupier  again  before  his  term  of  office 
expired.  At  any  rate,  sub-sections  8  and  10  of  section 
79  of  the  Local  Government  Act,  1894,  coyer  any 
want  of  qualification  there  might  be  in  this  case, 
since  they  provide  that  persons  may  continue  to  act 
as  vestrymen,  although  disqualified,  until  the  first 
election  of  the  new  boards  under  that  Act,  the  effect 
of  those  .sections  being  to  extend  the  time  for  the 
continuance  of  existing  vestries  until  next  month. 
[He  was  stopped.] 

Montague  Lush  supported  the  rule.— The  extension 
of  time  given  to  existing  vestries  by  the  Local  Govern- 
ment Act,  1894,  only  enables  vestrymen  to  continue 
to  act,  although  disqualified,  between  the  time  that 
their  period  of  office  would  have  expired,  and  the  first 
election  under  that  Act.  When  a  man  lost  the 
necessary  qualification  by  ceasing  to  occupy,  he  ceased 
to  be  a  member  of  the  board  or  vestry  at  all.  If  that 
were  not  so,  no  one  could  be  elected  in  his  place  on 
the  vestry,  for  there  would  be  no  vacancy  to  be  filled 
up.  A  vestry,  therefore,  might,  under  such  a  state 
of  things,  be  composed  wholly  or  in  part  of  atrangeia 
to  the  parish.  The  respondent  having  ceased  to 
occupy  a  house  in  the  parish  prior  to  the  passing  of 
that  Act,  his  position  is  not  affected  by  any  provisions 
in  that  statute. 

Mathew,  J. — It  seems  to  me  that  a  consideration  of 

(a.)  Beported  by  Erskinb  Bbid,  Esq.,  Barrister- 
at-Law. 
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sections  6, 10,  and  54  of  the  Metropolis  Local  Manage- 
ment Act,  1855,  discloses  the  true  answer  to  this  applica- 
tion. The  gentleman  in  question  was  duly  qualified  at 
the  time  of  his  election.  Being  duly  qualified  he  be- 
came, under  section  6,  a  vestryman.  Section  10  enacts 
that  at  all  elections  after  the  first  the  parishioners 
■hall  be  entitled  to  vote  and  elect  as  many  vestrymen 
as  there  are  vacancies  on  the  vestry.  The  Act  con- 
templated, therefore,  that  at  the  subsequent  elections 
vacancies  which  occurred  "by  death  or  otherwise" 
should  be  filled  by  the  election  of  other  persons  in 
place  of  those  who  became  disqualified.  The  only 
provision  with  reference  to  persons  acting  as  vestry- 
men when  disqualified  is  contained  in  section  54, 
which  prohibits,  under  penalty,  any  person,  who  has 
become  disqualified,  continuing  to  act  as  a  vestryman. 
This  gentleman  remains  a  member  of  the  vestry,  and 
there  is  no  evidence  to  show  that  he  has  incurred  any 


Chablxs,  J. — I  am  of  the  same  opinion. 
Rule  discharged,  with  costs. 

Solicitors,  Ingle,  Cooper,  <ft  Holmes;  W.  W.  Young  & 

Son. 


a  B.  Div.  (Divisional  Court)  )  A        9  .qq. 

(Mathew  and  Kennedy,  J  J.)  ]  Au*  2»  1894i 

In  re  Allen,  (a.) 

Lead  government — Married  woman — Owner— Bates — 
Arrangement  with  overseer*-~Becovery  of  rates — 
Warrant  of  distress  and  commifriunt— 43  Eliz.  c.  2 — 
12  A  13  Vict.  c.  14,  s.  2— Metropolis  Local  Manage- 
ment  Act,  1855  (18  <fc  19  Vict,  c  120),  *.  161— Poor 
Rate  Assessment  and  Collection  Act,  1869  (32  &  33 
Fid,  c.  41),  ss.  3,  4 — Summary  Jurisdiction  Act, 
1879  (42  A  43  Vict.  c.  49),  ss.  6,  35,  50- Married 
Women's  Property  Act,  1882  (45  <fc  46  Vict.  c.  75),  s. 
1,  subsection  2r—Summary  Jurisdiction  Act,  1884 
(47  &  48  Vict.  c.  43),  ss.  5,  7,  10— Interpretation 
Act,  1889  (52  <fe  53  Vict,  c  63),  s.  13,  sub-section  11. 

A  married  woman,  the  rated  owner  of  houses  which 
wen  her  separate  property,  arranged  with  the  overseers 
of  ike  parish,  under  sections  3  and  4  of  the  Poor  Bate 
Assessment  and  Collection  Act,  1869,  to  pay  rates  in 
rtspsd  of  her  houses,  whether  they  were  occupied  or  not, 
the  overseers  allowing  her  an  abatement  of  thirty  per 
eat  from  the  amount  of  the  rates.  The  vestry  had 
previously  made  an  order  under  section  4  of  the  same 
Ad  that  the  owners  of  property  to  which  section  3 
extended  should  be  rated  instead  of  the  occupiers.  The 
married  woman  failed  to  pay  the  sewers,  lighting,  and 
smenl  rates  a  year  after  the  arrangement  was  made, 
end  was  committed  to  prison  under  12  <ft  13  Vict.  c. 
14rs.2. 

•Eeld,  that  the  liability  of  the  married  womnn  to  pay 
(he  rates  did  not  arise  out  of  any  contract  made  by  her 
•»  respect  of  her  separate  property,  but  arose  from  the 
erier  of  the  vestry  made  under  section  4  ;  that  the 
ordinary  remedy  for  the  non-payment  of  rates  was  that 
presided  by  12  &  13  Vict.  c.  14,  and  the  Metropolis 
Uetd  Management  Act,  1855,  s.  161— -viz.,  warrant  of 
futons  and  commitment  in  default  of  sufficient  distress  ; 
*  that  such  ordinary  remedy  applied   to   married 


Referred  to  the  court  by  Wright,  J.,  sitting  in 
ehsmbers. 
Elizabeth  Allen,  a  married  woman,  was  the  owner 

(a.)  Exported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 


of  several  houses  in  Fulham  to  her  separate  use  and 
without  restraint  on  anticipation. 

In  pursuance  of  the  Poor  Bate  Assessment  and 
Collection  Aot,  1869  (32  &  33  Vict.  o.  41),  s.  3,  she 
agreed  with  the  overseers  of  the  poor  of  the  parish  in 
December,  1892,  that  in  consideration  of  being  allowed 
an  abatement  in  her  rates  she  would  pay  rates  for  all 
the  houses  of  which  she  was  owner,  whether  such 
houses  were  occupied  or  not. 

The  vestry  of  the  parish,  under  section  4  of  the  above 
Act,  had  previously  made  an  order  to  the  effect'  that 
the  owners  of  all  rateable  property  to  which  section 
3  of  the  Act  extended  should  be  rated  instead  of  the 
occupiers. 

Under  this  agreement  and  order  Mrs.  Allen  was 
rated  as  owner,  and  was  allowed  a  certain  abate- 
ment. 

On  being  required  in  December,  1893,  to  pay  the 
amount  assessed  in  respect  of  her  houses  for  poor 
rate,  lighting  rate,  general  rate,  and  sewers  rate,  she 
paid  only  the  first.  A  summons  was  accordingly 
issued  against  her,  and  the  justices  ordered  that  the 
rate  should  be  levied  by  a  warrant  of  distress.  Mrs. 
Allen  having  no  goods  or  chattels,  the  justices  later  on 
issued  a  warrant  of  commitment  under  12  &  13  Vict, 
o.  14,  s.  2,  and,  under  this  warrant,  she  was  com- 
mitted to  prison  for  a  month. 

Her  husband  called  upon  the  vestry  authorities  and 
the  gaoler  of  the  prison  to  show  cause  why  a  writ  of 
habeas  'corpus  should  not  issue  to  the  gaoler  to  bring 
up  Mrs.  Allen  before  the  judge  at  chambers,  and 
Wright,  J.,  before  whom  the  summons  came,  referred 
the  matter  to  the  court. 

By  the  Married  Women's  Property  Aot,  1882  (45  & 
46  Yict.  o.  75),  s.  I,  sub-section  (2):  "A  married 
woman  shall  be  capable  of  entering  into  and  render-  ' 
ing  herself  liable  in4  respect  of  and  to  the  extent  of 
her  separate  property  on  any  contract." 

By  the  Poor  Bate  Assessment  and  Collection  Act, 
1869  (32  &  33  Vict.  c.  41),  s.  3 :"  In  case  the  rateable 
value  of  any  hereditament  does  not  exceed  twenty 
pounds  .  •  •  and  the  owner  of  such  heredita- 
ment is  willing  to  enter  into  an  agreement  in  writing 
with  the  overseers  to  become  liable  to  them  for  the 
poor  rates  assessed  in  respect  of  such  hereditament, 
for  any  term  not  being  less  than  one  year  from  the 
date  of  such  agreement,  and  to  pay  the  poor  rates 
whether  the  hereditament  is  occupied  or  not,  the 
overseers  may,  subject  nevertheless  to  the  control  of 
the  vestry,  agree  with  the  owner  to  receive  the  rates 
from  him,  and  to  allow  to  him  a  commission  •  •  . 
on  the  amount  thereof." 

By  section  4  :  "  The  vestry  of  any  parish  may  from 
time  to  time  order  that  the  owners  of  all  rateable 
hereditaments  to  which  section  3  of  this  Act  extends, 
situate  within  suoh  parish,  shall  be  rated  to  the  poor 
rate  in  respect  of  suoh  rateable  hereditaments,  instead 
of  the  occupiers,  on  all  rates  made  after  the  date  of 
suoh  order ;  and  thereupon  and  so  long  as  suoh  order 
shall  be  in  force,  the  following  enactments  shall  have 
effect: — (1)  The  overseers  shall  rate  the  owners 
instead  of  the  occupiers,  and  shall  allow  to  them  an 
abatement  or  deduction  of  fifteen  per  cent,  from  the 
amount  of  the  rate.  (2)  If  the  owner  of  one  or  more 
suoh  rateable  hereditaments  shall  give  notice  to  the 
overseers  in  writing  that  he  is  willing  to  be  rated 
in  respect  of  all  suoh  rateable  hereditaments 
of  which  he  is  the  owner,  whether  the  same  be 
occupied  or  not,  the  overseers  shall  rate  suoh  owner 
accordingly,  and  allow  to  him  a  further  abatement  or 
deduction  not  exceeding  fifteen  per  cent,  from  the 
amount  of  the  rate." 

By  12  &  13  Vict.  o.  14,  s.  2,  so  much  of  43  Eliz.  c. 
2  as  relates  to  commitments  for  non-payment  of  rates, 
pr  for  default  of  distress,  is  repealed,  and  it  is  enacted 
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that  "  when  to  any  warrant  of  distress  for  the  levying 
of  any  sum  ...  to  which  any  person  •  .  . 
is  .  .  .  rated  or  assessed  ...  it  shall  be 
retained  by  the  •  .  .  person  having  the  execution 
of  such  warrant  that  he  oould  find  no  goods  or 
chattels,  or  no  sufficient  goods  or  chattels,  whereon 
to  levy  such  sum  .  .  .  ,  it  shall  be  lawful  for 
any  two  or  more  justioes  ...  to  issue  their 
warrant  of  commitment  against  the  person  with 
relation  to  whom  such  return  shall  be  so  made, 
.  .  .  and  thereby  order  such  person  to  be  im- 
prisoned ...  for  anv  time  not  exceeding  three 
calendar  months    .    •    ." 

By  the  Metropolis  Local  Management  Act,  1855 
(18  &  19  Yict.  o.  120),  s.  161,  overseers  shall,  for  the 
purpose  of  levying  sewers,  lighting,  and  general  rates, 
"  proceed  in  the  same  manner,  and  have  the  same 
powers,  remedies,  and  privileges  as  for  levying  money 
for  the  relief  of  the  poor." 

By  the  Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict,  c  49),  s.  6 :  "  Where  under  any  Act  ...  a 
sum  of  money  claimed  to  be  due  is  recoverable  on 
complaint  to  a  court  of  summary  jurisdiction,  and 
not  on  information,  such  sum  shall  be  deemed  to  be  a 
civil  debt,  and  if  recovered  before  a  court  of  summary 
jurisdiction  shall  be  recovered  in  the  manner  in  which 
a  sum  declared  by  this  Act  to  be  a  civil  debt  recover- 
able summarily  is  recoverable  under  this  Aot  and  not 
otherwise."  By  section  35,  sub-section  2 :  "  An  order 
made  by  a  court  of  summary  jurisdiction  for  the  pay- 
ment of  any  .  .  .  civil  debt  .  .  .  shall  not, 
in  default  of  distress  or  otherwise,  be  enforced  by 
imprisonment,  unless  it  be  proved  .  .  .  that  the 
person  making  default  in  payment  either  has,  or  has 
had  since  the  date  of  the  order,  the  means  to  pay 
...  ,  and  has  refused  or  neglected,  or  refuses  or 
neglects,  to  pay  .  .  ."  By  section  50:  •« .  .  . 
The  expression  *  court  of  summary  jurisdiction '  shall 
mean  any  justice  or  justices  of  the  peace  or  other 
magistrate,  by  whatever  name  called,  to  whom  juris- 
diction is  given  by  or  who  is  or  are  authorized  to  aot 
under  the  Summary  Jurisdiction  Acts  or  any  of  such 
Acts." 

By  the  Summary  Jurisdiction  Act,  1884  (47  &  48 
Yiot.  c.  43),  s.  5 :  "  The  repeal  enacted  by  this  Act 
shall  not  take  away  any  jurisdiction  of  any  justices 
to  aot  summarily  in  any  matter  referred  to  in  any 
enactment  hereby  repealed,  and  the  Summary 
Jurisdiction  Acts  shall,  so  far  as  is  consistent  with 
the  tenor  thereof,  apply  to  every  proceeding  before 
justioes  as  to  whioh  the  procedure  is  wholly  or  partly 
repealed  by  this  Aot  in  substitution  for  the  procedure 
so  repealed."  By  section  7 :  "  It  is  hereby  declared 
that  the  above  recited  definition  of  court  of  sum- 
mary jurisdiction  in  section  50  of  the  Summary 
Jurisdiction  Act,  1879,  includes  such  justice,  jus- 
tices, or  magistrate  as  therein  mentioned,  whether 
acting  under  the  Summary  Jurisdiction  Aots,  or 
any  of  them,  or  under  any  other  Act,  or  by  virtue 
of  his  or  their  commission  or  by  the  oommon  law." 
By  section  10 :  "  Nothing  in  this  Act  shall  alter  the 
procedure  for  the  recovery  of  or  any  remedy  for  the 
non-payment  of  any  poor  rate,  or  of  any  rate  or  sum 
the  payment  of  which  is  not  adjudged  by  the 
conviction  or  order  of  a  court  of  summary  jurisdic- 
tion." 

By  the  Interpretation  Act,  1889  (52  &  53  Vict.  o.  f 
63),  s.  13,  sub-seotion  11 :  "The  expression  '  court  of 
summary  jurisdiction'  shall  mean  any  justice  or* 
justioes  of  the  peace,  or  other  magistrate,  by  what- 
ever name  called,  to  whom  jurisdiction  is  given  by, 
or  who  is  authorized  to  act  under,  the  Summary 
Jurisdiction  Acts,  whether  in  England,  Wales,  or 
Ireland,  and  whether  acting  under  the  Summary 
Jurisdiction  Acts  or  any  of  them,  or  under  any  other 


Aot,  or  by  virtue  of  his  commission,  or  under  the 
oommon  law." 

W.  E.  Stephenson,  for  the  applicant. — First,  the 
arrest  was  illegal.  Mrs.  Allen's  liability  was  not  as 
owner  of  the  houses,  but  under  the  agreement  which 
she  had  made  with  the  overseers  under  the  Poor  Bate 
Assessment  and  Collection  Aot,  1869.  This  agreement 
was  a  contract  in  respect  of  her  separate  property 
under  the  Married  Women's  Property  Act,  1882,  8. 1, 
sub-section  2.  Her  property,  therefore,  only,  U 
liable,  and  the  process  should  have  been  civil,  not 
criminal :  Scott  v.  Motley,  36  W.  B.  67,  20  Q.  B.  D. 
120.  The  appointment  of  a  receiver  of  her  separate 
property  was  the  real  remedy  of  the  overseers. 
Secondly,  under  seotions  6  and  35  of  the  Summary 
Jurisdiction  Act,  1879,  these  rates  are  recoverable  as 
"  civil  debts  "  only.  By  that  statute  the  provisions  of 
12  &  13  Vict.  o.  14,  s.  2,  are  superseded ;  and  although 
it  was  held  in  Beg.  v.  Price,  28  W.  B.  615,  5Q.B.D. 
300,  that  the  Summary  Jurisdiction  Act,  1879,  did 
not  apply  to  the  recovery  of  poor  rates,  now,  by  the 
Summary  Jurisdiction  Act,  1884,  justioes,  however 
acting,  are  a  "  court  of  summary  jurisdiction "  (sec- 
tions 5  and  7).  See  also  the  Interpretation  Act, 
1889,  whioh  repeals  section  7  of  the  Summary  Juris- 
diction Aot,  1884,  but  gives  the  same  definition  of  a 
"  court  of  summary  jurisdiction."  It  has  been  held 
in  Beg.  v.  Lord  Mayor  of  London,  57  L.  T.  N.  fiL  491, 
that  a  magistrate  sitting  to  hear  a  proceeding  for  the 
recovery  of  a  sewers  rate  constituted  a  "court  of 
summary  jurisdiction."  By  the  Metropolitan  Local 
Management  Aot,  1855,  >s.  161,  overseers  are  to 
collect  sewers,  lighting,  and  general  rates  in  the  same 
manner  as  poor  rates.  The  Summary  Jurisdiction 
Aot,  1879,  applies,  therefore,  to  all  rates.  Section  10 
of  the  Summary  Jurisdiction  Act,  1884,  does  not  put 
sewers,  lighting,  and  general  rates  on  a  different 
footing  to  poor  rates. 

He  also  cited  Fourth  City  Mutual  Building  Society 
v.  Churchwardens,  £c,  of  East  Ham,  [1892]  1  Q.R 
661. 

Poland,  Q.G.,  and  J.  P.  Grain,  for  the  vestry. — 
The   Married    Women's   Property   Act,    1882,    has 
nothing  to  do  with  the  case:    Mrs.  Allen  remained 
on  the  rate-book,  notwithstanding  the  arrangement 
with  the  overseers,  and  was  the  person  to  be  rated  as 
"  owner  "  of  "  rateable  hereditaments  "  under  section 
3  of  the  Poor  Bate  Assessment  and  Collection  Act,  - 
1869.     The  arrangement   was    not   a   "contract"  * 
within  section  1  of  the  Married  Women's  Property  Aot>  J 
1882.    As  to  the  method  by  whioh  these  rates  should  *l 
be  recovered,  Jervis'  Aot  (11  &  12  Yiot.  c  43)  did  not    ! 
apply  to  the  recovery  of  poor  rates,  but  12  &  13  Vict,   ' 
o.  14,  s.  2,  recites  the  provisions  of  43  Eiis.  o*  2  as  to  ^ 
the  reoovery  of  poor  rates,  and   enacts   that    the  * 
remedy  for  non-payment  of  poor  rates  shall  be  by  I 
warrant  of  distress  and  commitment  to  prison  where*  j 
there  are  no  sufficient  goods  and  chattels.    And  the  jj 
Metropolitan  Local  Management  Act,  1855,  by  see-  1 
tion  161,  directs  that  "  overseers  shall,  for  the  pur- 
pose of  levying"  sewers,  lighting,  and  general  rates,  i 
"proceed  m  the  same  manner,  and  have  the  samei 
powers,  remedies,  and  privileges  as  for  levying  money  j 
for  the  relief  of  the  poor."    In  Beg.  v.  Price  it  was  1 
held  that  the  Summary  Jurisdiction  Act,  1879,  didl 
not  apply  to  the  reoovery  of  poor  rates,  the  ground  of  \ 
the  decision  being  that  the  liability  to  pay  rates  was! 
created  by  statute,  and  not  by  an  order  of  the  jaa*  j 
tioes.    Section  10  of  the  Summary  Jurisdiction  Act,  j 
1884,  protects-  the  old  procedure  for  the  reoovery  ofj 
rates ;  and  Beg.  v.  Lord  Mayer  of  London  does        ~~ 
disturb  it.    The  latter  Act  and  the  Infc 
Aot,  1889,  only  make  justioes  a  "  oourt  of 
jurisdiction  "  to  enable  them  to  state  a  case.    If  ] 
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Allen  is  not  liable,  the  overseers  are  left  withou 
any  remedy. 

Mathkw,  J. — This  application  must  be  refused. 
Hie  first  point,  in  order  of  importance,  taken  by 
counsel  for  the  applicant  was  that  the  remedy  for 
enforcing  the  payment  of  poor  rates  by  imprisonment 
in  default  of  distress  was  gone ;  that  this  proceeding 
before  the  magistrates  was  a  proceeding  in  a  court  of 
summary  jurisdiction ;  that  the  amount  alleged  to  be 
payable  was  only  recoverable  in  the  statutory  manner, 
and  that  there  was  no  power  of  imprisonment. 
Stated  compendiously,  that  was  the  argument  put 
forward.  It  would,  if  well  founded,  lead  to  a  start- 
ling result,  emancipating  a  vast  number  of  people  at 
once  from  the  process  that  has  been  supposed  hitherto 
to  be  the  only  effective  one  in  the  event  of  non-pay- 
ment of  rates.  The  history  of  the  legislation  on  the 
subject  must  be  looked  at  in  order  to  determine  the 
question. 

It  appears  that  Jervis'  Act  (11  &  12  Vict,  c 
43)  did  not  apply  to  the  recovery  of  poor  rates,  and 
that  led  to  the  passing  of  an  Aot  in  the  following 
session  which  gave  special  powers  in  that  respect. 
A  special  provision  as  to  the  reoovery  of  rates 
is  contained  in  section  2  of  that  Aot  (12  &  13 
Vict-  c.  14),  where  the  mode  then  in  force  of  collect- 
ing the  poor  rate  was  followed.  That  mode  was 
adopted  here.  By  the  Metropolis  Local  Management 
Act,  1855,  s.  161,  the  other  rates  that  are  sought  to  be 
recovered  in  this  case  are  placed  in  the  same  category 
for  all  purposes  as  the  poor  rate,  and  are  to  be 
recovered  in  the  same  way ;  and  by  25  &  26  Vict.  o. 
82  the  poor  rate  and  any  number  of  local  rates  may  be 
included  in  the  same  proceeding.  The  machinery 
vhich  is  provided  by  those  Acts  appears  to  me  com- 
plete, and  to  have  been  faithfully  used  and  followed 
out  in  this  case. 

Then  came  the  Summary  Jurisdiction  Act,  1879; 
and  it  was  held  by  the  Court  of  Queen's  Bench 
in  Reg.  v.  Price  that  the  Act  of  1879  did  not 
apply  to  proceedings  for  the  reoovery  of  poor  rates, 
and  for  the.  exoeUent  reason  that  the  Act  con- 
templated the  judical  order  of  magistrates  for  the 
recovery  of  money,  and  that  in  respect  of  a  poor  rate 
the  liability  arose  from  the  rating,  and  not  from  any 
order  of  the  magistrates. 

Next  came  the  Summary  Jurisdiction  Act,  1884. 
It  ndght  have  been  supposed,  but  for  section  10,  that 
mat  Act  was  intended  to  affect  the  jurisdiction  of 
magistrates  in  enforcing  the  payment  of  poor  rates. 
Section  10,  however,  carefully  protects  the  old  pro- 
cedure. For  certain  purposes  proceedings  before 
magistrates  were  treated  as  proceedings  in  courts  of 
laminary  jurisdiction,  but  the  leading  enactment 
was  qualified  by  this,  that  section  10  protected  and 
permitted  the  old  procedure  as  to  poor  rates,  or  any 
ate  or  sum  the  payment  of  which  is  not  adjudged 
by  the  conviction  or  order  of  a  court  of  summary 


That  being  the  position  of  things,  it  is  perfectly 
dear  that  the  owner  of  property  rated  to  the  relief 
of  the  poor,  who  has  not  appealed  against  the 
ate,  is  subject  to  the  provisions  of  12  &  13  Viot.  o. 
13,  an  Act  carefully  kept  alive  by  all  the  subsequent 
Ads.  If  this  were  the  case  of  an  ordinary  owner  of 
property,  there  would  be  no  question  that  the  pro- 
em of  warrant  of  distress  and  commitment  was  still 
avauable;  but  it  is  said  that  this  is  a  peculiar  case. 
Itiithe  case  of  a  married  woman  who  is  the  owner 
of  souse  property,  and  is  rated  to  the  relief  of  the 
poor  in  respect  of  rents  and  profits  received  from  her 
houses.  It  is  said  that  in  that  capacity,  though  she 
•as  not  paid  these  rates,  she  nevertheless  cannot  be 
against  under  12  &  13  'Vict,  c  14,  and 


cannot,  in  default  of  sufficient  distress,  be  sent  to 
prison. 

The  position  taken  was  that  the  liability  of  the 
married  woman  was  to  be  derived  from  the  oontraot 
she  had  made  under  the  statute,  which  enables  an 
owner  in  certain  cases  to  compound,  and  that  that 
oontraot  could  only  be  enforced  now  by  some  kind  of 
civil  process.  The  suggestion  was  that  in  respect  of 
such  property  an  equitable  receiver  might  be  appointed, 
but  in  no  other  way  was  it  suggested  that  the  rates 
could  be  recovered.  The  husband  clearly  would  not 
be  liable.  When  we  turn  to  the  Poor  Bate  Assess- 
ment and  Collection  Aot,  1869  (I  assume  the  notices 
to  have  been  given,  as  they  appear  to  have  been 
given,  under  sections  3  and  4),  there  is  no  trace  of 
anything  like  an  agreement,  or  of  anything  that 
would  relieve  the  married  woman  from  liability  to 
pay  these  rates  Notice  is  given  by  the  owner  to  the 
parish  officers,  and  an  abatement  is  made  in  the 
amount  of  the  rates.  The  real  truth  is  that  the 
statute  gives  the  owner  of  property  an  indulgence 
which  is  for  his  own  benefit.  He  collects  the  rates 
from  the  occupier,  if  he  can,  and  upon  his  paying 
the  rates,  whether  the  houses  are  vacant  or  not,  it  is 
arranged  that  there  shall  be  a  considerable  abatement. 
There  appears  to  me  to  be  no  ground  for  saying  that 
this  married  woman's  liability  arose  out  of  a  contract. 
It  is  said  that  no  contract  would  be  binding  upon 
her  personally ;  but  if  that  be  the  legal  effect  of  sug- 
gesting that  there  was  a  oontraot  in  this  case,  the 
answer  is,  that  there  was  no  contract. 

Now  is  there  any  authority  for  saying  that  a 
married  woman,  the  owner  of  property  and  being 
liable  to  be  rated,  is  exempt  from  distress  and  im  - 
prisonment  in  default  of  payment?  The  learned 
counsel  for  the  applicant  is  able  to  cite  to  us  no 
authority  for  that  proposition,  and  Mr.  Poland's 
researches  have  left  him  equally  without  means  of 
assisting  us.  I  cannot  entertain  a  doubt  that  the 
statute  means  that  the  owner  of  property  rated  to  the 
relief  of  the  poor  and  not  paying  the  rate  is  liable  to 
distress  and  imprisonment  in  default  of  a  sufficient 
distress.  I  know  of  no  principle  by  which  a  married 
woman  is  exempt  from  imprisonment,  which  is  what 
counsel  for  the  applicant  insists  that  we  ought,  for 
the  first  time,  to  declare  to  be  the  law  of  England. 
Therefore,  the  only  grounds  upon  which  this  applica- 
tion is  made  entirely  fan4.  The  oases  cited  by  the 
counsel  for  the  applicant  do  not,  in  my  opinion, 
affect  the  points  before  us.  Magistrates,  when  dealing 
with  the  poor  rate,  or  with  rates  placed  in  the  same 
position  as  the  poor  rate,  must  follow  section  10  of 
the  Act  of  1884,  which  carries  them  back  to  the  old 
procedure.  For  these  reasons  it  seems  to  me  that  the 
application  must  be  refused. 

Kennedy,  J.— I  agree.  With  regard  to  the  matter 
which  has  been  dealt  with  by  my  brother  Mathew,  he 
has  gone  through  the  statutes  affecting  the  question, 
and  it  is  needless  for  me  to  say  more  than  that,  not- 
withstanding all  the  argument  we  have  heard  to  the 
contrary,  it  is  reasonably  clear  that  the  point  taken  is 
not  good. 

The  only  point,  in  mj  view,  worthy  of  con- 
sideration was  one  on  which  there  seems  to  be  no 
authority.  The  question  is  whether  or  not,  by  virtue 
of  Mrs.  Allen  being  a  married  woman,  she  is  to  escape 
the  liability  to  which,  if  she  were  not  a  married 
woman,  she  would,  as  owner  of  the  property,  be 
clearly  subject.  It  was  suggested  that  this  was  a 
matter  of  contract;  that  the  contract  must  be  taken 
to  be  one  with  regard  to  her  separate  estate:  and 
therefore,  as  laid  down  by  the  Court  of  Appeal  in 
Scott  v.  Morley,  there  oouid  be  no  remedy  against  her 
person.    The  argnment  was  mainly  based  on  section 
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3  of  the  Poor  Rate  Act,  1869.  By  section  4  the 
parish  has  power  to  order  that  the  owners  of  all 
rateable  hereditaments  to  which  section  3  extends 
shall  be  rated  to  the  poor  rate  in  respect  of  suoh 
hereditaments,  instead  of  the  occupiers,  on  all  rates 
made  after  the  date  of  the  order.  If  the  parish 
make  that  order,  then,  .under  section  4,  sub-section  1, 
the  overseer  "  shall  "  rate  the  owners  instead  of  the 
occupiers,  and  " shall"  allow  to  them  an  abatement 
or  deduction  of  fifteen  per  cent,  from  the  amount  of 
the  rate.    That  was  done  here. 

The  rating  of  the  owner  is,  therefore,  made  com- 
pulsory by  the  statute  if  the  vestry  make  the  order. 
It  does,  however,  appear  that  under  section  4,  sub- 
section 2,  Mrs.  Allen  could  get  an  additional  allow- 
ance if  she  signed  a  certain  dooument ;  but  her  liability 
as  owner  was  wholly  apart  from  section  3;  it  was 
imposed  by  section  4.  It  seems  to  me  that  the  argu- 
ment put  forward  on  her  behalf  fails,  and  that,  in  the 
absence  of  any  authority  for  the  proposition  that  she 
oannot  be  dealt  with  as  any  other  owner  would  be, 
she  is  liable  to  the  same  procedure  as  if  she  were  not 
a  married  woman.    The  application  must  be  refused. 

Application  refuted. 

Solicitors  for  the  applicant,  Fred  Marriott  <ft  Co. 

Solicitor  for  the  vestry,  B.  W.  Barber. 


IN   BANKRUPTCY. 


Oct.  29,  30. 


a  B.  Div.  ) 
( V aughan  Williams  [ 
and  Kennedy,  JJ.) ) 

In  re  Painter. 
Ex  parte  Painter,  (a.) 

Bankruptcy  —  Annulment  of  adjudication  — Debtor's 
petition — Abuse  of  process  of  court — Bankruptcy  Act, 
1849  (12  &  13  Vict.  c.  106),  s.  93— Bankruptcy  Act, 
1861  (24  <f?  25  Vict.  c.  134),  s.  86— Bankruptcy 
Act,  1869  (32  <ft  33  Vict,  c  11)— Bankruptcy  Act, 
1883  (46  <fc  47  Vict.  c.  52),  ss.  5,  8  (1),  35  (I) -Police 
Act,  1890  (53  <fe  54  Vict.  c.  45),  s.  7  (1). 

The  presentation  of  a  petition  by  a  debtor  for  his  own 
benefit  is  not  an  abuse  of  the  process  of  the  court,  and  he 
ought  to  be  adjudicated  bankrupt  thereon. 

Appeal  by  the  debtor  from  an  order  by  Sir  Burf ord 
Hancock,  sitting  as  deputy  county  court  judge  at 
Birmingham,  annulling  his  adjudication. 

The  debtor  retired  from  the  police  force  in  1891 
with  a  pension  of  £l  13s.  4cL  per  week,  which  by 
section  7  of  the  Police  Act,  1890,  oannot  be  assigned 
except  for  the  benefit  of  the  pensioner's  family,  and 
does  not  pass  to  the  trustee  in  the  event  of  his  bank- 
ruptcy. 

At  the  summer  assizes  at  Birmingham  in  1893  one 
Blizzard  obtained  judgment  against  the  debtor  for 
£294  08.  lid.  damages  for  slander,  and  costs.  Upon 
the  17th  of  November,  Blizzard  issued  a  judgment 
summons,  and  the  debtor  was  ordered  to  pay  £3 
within  fourteen  days  and  £2  per  month  thereafter. 
The  debtor  failed  to  comply  with  the  order,  and  upon 
the  29th  of  January,  1894,  he  filed  his  own  petition, 
setting  forth  his  debts  as  follows: — 

Judgment  creditor         ...        ...£294  0  11 

Solicitors' bill      35  0    0 

Tailor's  bill         ...        5  0    0 

Loan  from  wife ,      20  0    0 


Total... 


...  £354    0  11 


(a.)  Beported  by  P.  M.  Franoke,  Esq.,  Barrister- 
at-Law. 


against  assets  £11  6s.  2d.  A  receiving  order  was 
made,  and  upon  the  7th  of  February  the  debtor  was 
adjudicated  bankrupt. 

Upon  the  16th  of  April  the  judgment  creditor 
applied  to  annul  the  adjudication,  and  the  deputy 
county  court  judge  made  an  order  of  annulment, 
upon  the  grounds  that  he  did  not  believe  in  the 
bona  fides  of  the  debts  alleged  other  than  the  debt 
due  to  the  judgment  creditor,  that  the  debtor  had 
only  one  creditor,  and  was  abusing  the  process  of  the 
court  in  order  to  get  rid  of  his  liability  to  that 
creditor. 

The  debtor  appealed. 

J.  G.  Pritchett  and  Evans  Austin,  for  the  appellant 
— The  court  has  no  power  to  annul  in  this  case. 
Section  8  of  the  Bankruptcy  Aot,  1883,  provides :  (1) 
"  A  debtor's  petition  shall  allege  that  the  debtor  is 
unable  to  pay  his  debts,    .    .     .    and  the  court  shall 
thereupon  make  a  receiving  order  "  ;  and  by  section 
35  (1)  of  the  same  Act :  "  Where  in  the  opinion  of  the 
court  a  debtor  ought  not  to  have  been  adjudged 
bankrupt    .     .     .     the  court  may    •     •     •     annul    j 
the  adjudication."    It  oannot  be  contended  that  the    ] 
adjudication  ought  not  to  have  been  made.    Even  ii    , 
there  were  only  one  oreditor  there  is  nothing,  in  the    i 
Aot  providing  that  a  debtor  with  only  one  oreditor    i 
may  not  present  his  own  petition. 

They  cited  In  re  Oyll,  37  W.  B.  164,  5  Morr.  272;    j 
In  re  Hester,  22  Q.  B.  D.  632,  37  W.  B.  Dig.  20;  h 
re  Bullen,  36  W.  B.  836,  5  Morr.  243. 

Muir  Mackenzie,  for  the  respondent. — The  impera-  ; 
tive  terms  of  section  8  of  the  Bankruptcy  Aot,  1883, 
do  not  compel  the  oourt  to  make  a  receiving  order  j 
where  there  has  been  an  abuse  of  the  process  of  tine 
court:  In  re  Bond,  36  W.  B.  700,  21  Q.  B.  D.  17. 
A  petition  by  a  debtor  conoeived  entirely  for  his 
own  benefit  is  an  abuse  of  the  process  of  the  court. 
By  section  93  of  the  Bankruptcy  Act,  1849,  a  debtor 
oould  not  be  adjudicated  bankrupt  unless  he  could 
pay  his  creditors  five  shillings  in  the  pound.  The 
Bankruptcy  Act,  Aot,  1883,  contains  no  such  limita- 
tion, but  it  is  left  to  the  discretion  of  the  oourt  to  say 
whether  the  debtor  is  abusing  its  process  or  not,  as  it 
was  under  the  Bankruptcy  Act,  1861 :  see  In  n 
Peacock,  14  W.  B.  49.  [Vattqhan  Williams,  J,— /« 
re  Ensby,  14  W.  B.  849,  and  Ex  parte  Norton,  3  D. 
642,  are  against  you  there.]  I  rely  upon  In  re 
GaitskeU,  40  Oh.  D.  416,  37  W.  B.  Dig.  115,  taken 
with  Ex  parte  Norton.  A  petition  wholly  for  the 
debtor's  benefit  is  bad :  In  re  BusseU,  23  W.  &.  817, 
L.  B.  10  Oh.  App.  255 ;  Ex  parte  Hewitt.  31  L.  J. 
Bank.  83,  6  L.  T.  N.  S.  730,  11  W.  B.  Oh.  Dig.  11; 
Ex  parte  Staff,  23  W.  B.  950,  L.  B.  20  Bq.  775. 
The  debtor  has  uncontrolled  enjoyment  of  his  pension, 
for  no  order  can  be  made  against  him  upon  a  judg- 
ment summons  while  he  is  a  bankrupt :  In  rt  NiUhca% 
8  Morr.  106,  64  L.  T.  N.  S.  241,  39  W.  B.  Oh.  Dig.  69. 

J.  O.  Pritchett  replied. 

Vatjohan  Williams,  J.— I  think  we  ought  to 
differ  from  the  learned  deputy  judge. 

This  was  an  application,  under  section  35  (1)  of  the 
Bankruptcy  Aot,  1883,  to  annul  an  adjudication,  upon 
the  ground  that  it  ought  not  to  have  been  made. 

The  Acts  have  varied  in  their  provisions  for  the 
relief  of  debtors,  but  from  an  early  period  the  legis- 
lature has  reoognized  the  interest  the  State  has  hv 
relieving  a  debtor  from  his  debts.  It  is  undesirable 
that  a  citizen  should  go  about  so  overburdened  with 
debt  as  to  be  unable  to  do  his  duty  as  a  citizen. 

The  Bankruptcy  Act  of  1849  was  the  first  which 
provided  for  a  debtor  presenting  his  own  petition, 
and  that  it  allowed  him  to  do  by  section  93,  upon  the 
condition  of  his  being  able  to  pay  his  creditors  five 


VoLXUlL      [j«.M896.]        THE   WEEKLY  REPORTER. 


145 


High  Cottbt. 


In  be  Padtteb.— Williams  v.  Cabtwbight. 


Court  of  Appeal. 


shillings  in  the  pound.  The  Bankruptcy  Act  of  1861, 
by  section  86,  allowed  the  debtor  to  present  his  own 
petition  freed  from  any  conditions. 

The  Bankruptcy  Act,  1869,  did  not  continue  the 
provision  entitling  a  debtor  to  present  his  own 
petition,  bat  section  8  (1)  of  the  Bankruptcy  Act, 
1883,  reverted  almost  in  terms  to  section  86  of  the 
Act  of  1861. 

We  have  here  to  decide  whether  any  limitations 
can  be  placed  upon  this  section.  Section  8(1):  "A 
debtor's  petition  shall  allege  that  the  debtor  is  un- 
able to  pay  his  debts  .  .  .  and  the  court  shall 
thereupon  make  an  order." 

It  would  seem  to  me  that  the  words  themselves  do 
not  contain  any  limitation  whatever.  It  has  been 
urged  that  the  court  has  an  inherent  power  to  prevent 
any  abuse  of  its  own  process,  and  that  the  word 
"shall"  in  the  section  does  not  take  away  this 
power.  I  assume  here  that  the  court  has  this  power, 
and  that  what  we  have  to  consider  is  whether  there 
has  been  an  abuse  of  the  process. 

I  have  no  doubt  but  that  in  this  case  the  debtor's 
motive  was  to  get  aid  of  the  pressure  brought  to  bear 
upon  him  by  the  judgment  creditor,  and  my  only 
doubt  has  been  whether  we  could  say  that  this  was 
inch  an  abuse  of  the  process  of  the  oourt  that  he 
ought  not  to  have  been  adjudicated  bankrupt.  My 
wish  would  have  been  to  uphold  the  learned  deputy 
judge ;  but  we  have  to  deal  here  with  the  Act  as  it 
stands,  and  we  should  remember  that  whereas  the 
Act  of  1849  imposed  conditions,  those  conditions  do 
not  appear  in  the  Act  of  1883,  which  shows  that  the 
Legislature  deliberately  rejected  them.  For  that 
reason  I  do  not  think  we  have  a  right  to  limit  the 
words  of  the  present  statute,  and  I  have  come  to  the 
conclusion  that  the  court  is  not  entitled  to  refuse  a 
receiving  order  or  adjudication  merely  because  the 
debtor  has  no  assets  and  an  inalienable  pension,  nor 
because,  being  in  this  position,  he  has  presented  a 
petition  with  the  express  view  of  preventing  the  issue 
of  judgment  summonses  against  himself.  I  should 
add  that  I  have  been  assisted  in  coming  to  this  con- 
clusion by  considering  the  severe  provisions  of  the 
present  Acts  with  regard  to  discharge. 

Kennedy,  J. — There  is  no  authority  for  the  con- 
tention that  a  debtor  ought  not  to  be  adjudicated 
bankrupt  because  his  only  object  in  presenting  his 
petition  is  to  protect  himself. 

I  do  not  agree  with  the  view  that  the  benefit  of  the 
debtor  is  foreign  to  the  purposes  of  the  Bankruptcy 
Acts.  The  interests  of  creditors  and  of  commerce  are 
no  doubt  among  the  objects  of  the  Acts,  but  the 
debtor's  advantage  is  also  an  object. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Weehes  &  Co. 

Solicitors  for  the  respondent,  Fallowed  <fc  Cochrane. 


Court  of  appeal. 


From  Q.  B.  Div.       *) 
(Lord  Eaher,  M.B.,  and  [  Nov.  27. 

Lopes  and  Bigby,L.JJ.)  ) 

Williams  v.  Cabtwbight.  (o.) 

Practice — Writ — Service  out  of  the  jurisdiction — Proper 
party   to  action  brought  against  person  within  the 

(a.)  Reported  by  F.  G.  Bttgkeb,  Esq.,  Barrister-at- 
Law. 


jurisdiction— Action  of  tort—R.  S.  C,  1883,  ord.  11, 

r.  1  (g). 

Ord.  11,  r.  1  (g),  which  allows  service  out  of  the  juris- 
diction of  a  writ  of  summons  whenever  any  person  out  of 
the  jurisdiction  is  a  necessary  or  proper  party  to  an 
action  properly  brought  against  some  other  person  duly 
served  within  the  jurisdiction,  applies  to  actions  of  tort. 

Per  Lord  Esher,  M.B. — The  court,  in  exercising  the 
jurisdiction  conferred  on  it  by  order  11,  ought  only  to 
allow  rule  1  (g)  to  be  applied  to  an  action  of  tort  in 
extreme  cases. 

Appeal  from  an  order  of  Wright,  J.,  refusing  to 
allow  service  of  a  writ  out  of  the  jurisdiction. 

The  plaintiff,  by  his  writ  of  summons,  claimed 
damages  against  the  defendants,  Sir  Henry  Cart- 
wright,  J.  A.  H.  Macnair,  and  J.  E.  Guild,  by  reason 
of  their  having  induced  him  to  purchase  shares  in  the 
Equitable  Mortgage  Co.  by  issuing  and  sending  to 
him  in  London  a  false,  fraudulent,  and  misleading 
prospectus  and  report  of  the  assets,  liabilities,  and 
business  of  the  said  company.  Sir  Henry  Cartwright 
and  Macnair  were  resident  within  the  jurisdiction, 
and  service  of  the  writ  was  duly  effected  upon  them. 
Guild  being  resident  in  Scotland,  the  plaintiff  applied 
at  chambers,  under  ord.  11,  r.  1  (J),  for  leave  to 
serve  the  writ  upon  him  out  of  the  jurisdiction. 

That  rule  provides  that  "  service  out  of  the  juris- 
diction of  a  writ  of  summons  may  be  allowed  by  the 
court  or  a  judge  whenever  any  person  out  of  the 
jurisdiction  is  a  necessary  or  proper  party  to  an  action 
properly  brought  against  some  other  person  duly 
served  within  the  jurisdiction." 

Wright,  J.,  in  the  first  instance  made  an  order 
giving  the  plaintiff  leave  to  serve  the  writ  on  Guild  in 
Scotland ;  but  he  subsequently  rescinded  that  order, 
giving  the  plaintiff  leave  to  appeal,  and  also  giving 
leave  for  further  affidavits  to  be  filed  for  use  before 
the  Court  of  Appeal. 

McCall,  Q.C.,  and  Whitehouse,  for  the  plaintiff.— 
This  case  is  clearly  within  ord.  11,  r.  1  (g).  The 
plaintiff  charges  the  three  defendants  with  a  joint 
fraud ;  therefore  Guild  is  a  person  whom  it  would  be 
reasonably  necessary  or  proper  to  join  as  a  party  to 
this  action  if  he  were  in  England.  Wright,  J.,  seemed 
to  doubt  whether  ord.  11,  r.  1  (g),  applied  to  actions 
of  tort ;  but  the  words  of  the  rule  are  general,  and 
cannot  be  confined  to  actions  of  contract.  In  Massey 
v.  Heynes,  36  W.  B.  834,  21  Q.  B.  D.  330,  Iindley, 
L.J.,  said:  "When  the  liability  of  several  persons 
depends  upon  one  investigation,  I  think  they  are 
all  proper  parties  to  the  same  action,  and,  if  one  of 
them  is  a  foreigner  residing  out  of  the  jurisdiction, 
rule  1  [g)  of  order  11  applies."  In  Croft  v.  King,  41 
W.  B.  394,  [1893]  1  Q.  B.  419,  a  Divisional  Court 
expressly  held  that  this  sub-section  of  the  rule 
applied  to  actions  of  tort.  [They  also  cited  Witted  v. 
Oalbraith,  41  W.  B.  395,  [1893]  1  Q.  B.  577,  and 
Firth  <fc  Sons  v.  Be  las  Rivas,  42  W.  B.  100.]  The 
jurisdiction  being  plain,  the  question  resolves  itself 
into  one  of  convenience.  The  affidavits  show  that  the 
balanoe  of  convenience  is  in  favour  of  this  action  pro- 
ceeding in  England. 

Sir  R.  E.  Webster,  Q.C.,  and  Theobald,  for  the 
defendant  Guild. — It  is  not  necessary  to  contend  that 
rule  1  {g)  does  not  apply  to  any  action  of  tort,  but  it 
is  certainly  not  applicable  to  every  action  of  tort.  The 
test  is  whether  there  is  a  joint  cause  of  action,  and 
that  cannot  be  the  case  in  an  action  of  fraud.  Where 
several  persons  are  charged  with  fraud  the  cause  of 
action  against  each  defendant  must  of  necessity  be  a 
separate  cause  of  action.  The  rule,  therefore,  cannot 
properly  be  held  applicable  to  this  case.  At  any  rate, 
this  oourt  ought  not  to  interfere  with  the  discretion 
which  has  been  exercised  by  the  learned  judge. 
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Lord  Esher,  M.R. — It  seems  to  me  that  a  very 
nice  question  of  jurisdiction  has  arisen  in  this  case 
with  regard  to  the  proper  application  of  ord.  11,  r. 
1  (g).  I  myself  feel  strongly  inclined  to  say  that  the 
power  to  order  service  out  of  the  jurisdiction  con- 
ferred on  the  court  by  this  sub-section  is  not  applic- 
able to  actions  of  tort,  or,  at  least,  not  to  actions  of 
fraud.  If  the  person  on  whom  it  is  desired  to  serve 
the  writ  out  of  the  jurisdiction  were  the  only  person 
to  be  sued,  then  it  is  clear  that  order  11  could  not 
apply  at  all,  and  an  order  for  service  out  of  the 
jurisdiction  could  not  in  that  case  be  obtained ;  for 
none  of  the  other  provisions  of  order  11  allow  service 
out  of  the  jurisdiction  on  a  person  resident  abroad 
in  a  case  of  tort.  It  seems  strange  that  a  person 
who,  being  resident  out  of  the  jurisdiction,  cannot 
be  sued  alone  for  tort  in  the  English  court,  can 
nevertheless  be  brought  into  the  English  court  by  the 
mere  fact  of  the  plaintiff  also  suing  for  tort  someone 
else  resident  in  England  and  alleging  that  the  person 
abroad  has  been  a  party  to  the  same  tort.  But  it 
cannot  be  denied  that  the  words  of  sub-section  (g) 
are  large  enough  to  include  actions  of  tort  as  well  as 
other  actions.  It  says  that  service  out  of  the  juris- 
diction may  be  allowed  whenever  "  any  person  out  of 
the  jurisdiction  is  a  necessary  or  proper  party  to  an 
action  properly  brought  against  some  other  person 
duly  served  within  the  jurisdiction."  Therefore  I 
cannot  say  that  the  sub-section  may  not  in  some 
cases  be  applicable  to  actions  brought  in  respect  of  a 
joint  tort.  But  I  am  of  opinion  that  the  court,  in 
exercising  the  discretion  conferred  on  it  by  this 
rule,  ought  never  to  allow  sub-section  (g)  to  be 
applied  to  actions  of  tort  except  under  extreme  cir- 
cumstances. I  come  to  this  conclusion  from  a  con- 
sideration of  rule  1.  Then  there  is  rule  2,  which 
deals  with  cases  where  it  is  proposed  to  serve  the 
writ  in  Scotland  or  Ireland,  and  where  there  may  be 
a  concurrent  remedy  in  one  or  other  of  those  coun- 
tries. Very  large  discretionary  powers  are  given  to 
the  judge  by  this  rule  as  to  whether  in  such  cases  he 
should  allow  a  Scotch  or  Irish  defendant  to  be  com- 
pelled to  appear  in  the  English  court.  I  think  that, 
not  only  in  the  case  of  Scotchmen  and  Irishmen,  but 
al  so  in  the  case  of  all  persons  resident  out  of  the 
jurisdiction,  the  judge  has  a  very  wide  discretion  as 
to  whether  he  should  allow  order  11  to  be  put  into 
operation  against  a  person  who  is  charged  with  fraud 
jointly  with  someone  resident  in  England,  and,  in 
my  opinion,  the  order  ought  not  to  be  applied  in  such 
cases  unless  under  exceptional  circumstances,  and 
the  discretion  exercised  by  a  judge  at  chambers  in 
such  a  matter  ought  not  lightly  to  be  overruled. 

There  seem  to  me  to  be  no  such  exceptional  cir- 
cumstances in  the  present  case.  The  plaintiff  has 
been  injured  in  consequence  of  misleading  statements 
contained  in  a  prospectus  issued  by  a  company,  and 
he  does  that  which  is  common  in  such  cases — viz.,  he 
charges  some  of  the  heads  of  the  company  with 
fraud.  That  does  not,  in  my  opinion,  show  such  an 
extreme  case  as  ought  to  induce  the  court  to  apply 
this  order.  I  have  formed  my  opinion  on  this  ease 
quite  independently  of  the  proposed  defendant  being 
resident  in  Scotland,  and  I  base  my  decision,  not  on 
rule  2,  but  on  rule  1.  I  think  that  the  learned 
judge  was  right  in  refusing  to  make  the  order,  and 
that  we  ought  not  to  overrule  his  discretion. 

Lopes,  L.  J.—  I  agree  with  the  Masher  of  the  Rolls 
that  in  such  a  case  as  this  we  ought  to  pay  great 
attention  to  the  manner  in  which  the  judge  at 
chambers  has  exercised  his  discretion.  But  it  is  to  be 
noticed  that  in  this  case  the  judge  in  the  first  instance 
granted  leave  to  serve  the  writ  out  of  the  jurisdic- 
tion, though  he  afterwards  rescinded  his  own  order, 


and  he  gave  leave  to  file  further  affidavits,  so  that 
the  whole  case  might  come  before  us  in  a  more 
complete  form.  I,  therefore,  think  that  this  is  an 
exceptional  case,  and  one  in  which  the  judge's  dis- 
cretion might  be  interfered  with  on  lighter  grounds, 
perhaps,  than  usual. 

This  is  an  action  of  deceit,  which  is  brought  against 
three  persons,  one  of  the  defendants,  Guild,  being 
resident  out  of  the  jurisdiction — viz.,  in  Scotland,  and 
the  three  defendants  are  charged  jointly  with  fraud. 
Ord.  11,  r.  1  (g),  says  that  service  out  of  the  jurisdic- 
tion may  be  allowed  whenever  any  person  out  of  the 
jurisdiction  is  a  necessary  or  proper  party  to  an  action 
properly  brought  against  some  other  person  duly 
served  within  the  jurisdiction.  The  other  two  de- 
fendants have  been  duly  served  within  the  jurisdic- 
tion. The  question  therefore  is  whether  Guild  is  a 
proper  party  to  the  action  brought  against  the  other 
defendants.  I  think  that  the  right  test  is  whether, 
if  Guild  had  been  resident  within  the  jurisdiction  or 
had  been  found  within  the  jurisdiction,  he  would  have 
been  a  proper  party  to  this  action ;  and  unquestion- 
ably in  that  case  he  would  have  been  a  proper  party. 
But  does  this  sub  section  apply  to  actions  of  tort  ? 
That  is  a  question  which  has  arisen  during  the  argu- 
ment. The  only  answer  seems  to  me  to  be  that  the 
words  are  clearly  large  enough  to  include  actions  of 
tort  as  well  as  actions  of  contract ;  and,  therefore,  I 
think,  as  far  as  jurisdiction  is  concerned,  that  Guild 
comes  within  sub-section  (g).  It  is,  however,  ad- 
mitted that  the  jurisdiction  exists ;  but  we  are  asked 
not  to  exercise  the  jurisdiction  in  this  particular  case, 
especially  after  the  judge  at  chambers  has  declined 
to  do  so,  and  we  are  referred  to  rules  2  and  4  of  order 
11.  Rule  4  shows  that  ample  discretionary  powers 
are  conferred  on  the  court  or  judge,  and  rule  2  shows 
what  matters  ought  especially  to  be  taken  into  con- 
sideration in  the  case  of  persons  in  Scotland  or  Ire- 
land, one  element  being  the  comparative  cost  and 
convenience  of  proceeding  in  England  or  in  the  other 
country,  which  means,  in  my  opinion,  not  only  the  cost 
and  convenience  of  the  person  proposed  to  be  served, 
but  the  general  cost  and  convenience  of  all  the  parties 
to  the  action.  The  circumstances  of  this  case  lead  me 
to  the  conclusion  that  there  are  strong  reasons  in 
favour  of  having  this  action  tried  in  England,  and 
that  the  plaintiff  ought  to  be  allowed  to  serve  the 
writ  on  Guild  in  Scotland.  In  my  opinion  this  appeal 
ought  to  be  allowed. 

Rigby,  L.J. — I  think  that  this  is  purely  an  appeal 
to  the  discretion  of  the  court,  and  I  concur  in  what 
has  been  said  as  to  the  importance  of  exercising  a 
careful  discretion  on  the  particular  facts  of  each  case. 
I  do  not  take  into  consideration  the  order  which  was 
made  by  Wright,  J.,  in  the  first  instance ;  his  second 
order  is  the  only  thing  with  which  we  have  to  deal. 
He  thought  that  there  were  other  material  facto 
besides  those  which  were  before  him,  and  he  gave 
leave  for  further  affidavits  to  be  filed  for  use  before 
the  Court  of  Appeal.  Now  if  this  action  had  been 
brought  against  this  Scotch  defendant  alone,  it  is 
clear  that  he  must  have  been  sued  in  Scotland ;  for  in 
that  case  he  would  not  have  been  within  ord.  II,  r.  1, 
at  all.  But  the  meaning  of  sub-section  (g)  seems  to 
me  to  be  that  where  such  a  person  is  not  sued  alone, 
but  together  with  other  defendants,  then  there  may 
be  cases  in  which,  assuming  that  the  action  can 
properly  be  brought  against  those  other  defendants 
iu  England,  such  a  person  may  be  brought  within 
the  operation  of  the  rule.  And  this,  I  think,  will  be 
the  case  where,  if  he  had  been  in  England,  it  would 
have  been  proper  to  join  him  as  a  party  to  the  action. 
It  was  admitted  in  the  course  of  the  argument  that 
the  court  has  jurisdiction  under  this  sub-section  to 
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iQow  service  out  of  the  jurisdiction  in  actions  of  tort. 
Bat  in  questions  of  jurisdiction  we  ought  not  to  have 
regard  to  any  admissions,  and,  independently  of  that 
admission,  I  have  come  to  the  conclusion  that  this 
jurisdiction  exists. 

The  question  therefore  remains  one  as  to  the 
exercise  of  our  discretion,  and  it  must  be  determined 
with  regard  to  the  balance  of  convenience.  [His 
lordship  went  in  detail  through  the  facts  set  out  in 
the  affidavits,  and  concluded : — ]  I  think  that  the 
person  now  sought  to  be  served  would  have  been  a 
proper  party  to  this  action  if  he  had  been  in  England, 
and  that  he  therefore  oomes  within  sub-section  {g), 
and  that  this  is  an  exceptional  case,  in  which  the 
plaintiff  has  shown  very  strong  reasons  why  his 
action  ought  to  be  allowed  to  be  brought  in  England, 
and  not  elsewhere.  I  agree  with  Lopes,  L.J.,  in 
thinking  that  the  appeal  ought  to  be  allowed. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  W.  M.  WUlcocks. 

Solicitors  for  the  defendant,  Thome  <fc  Welsford. 


July  13 ; 
Aug.  10,  1894. 


From  Chan.  Div.  \ 
(Lord  Herschell,  L.C.,  and  I 
lindley  and  Davey,  L.JJ.) ) 

Wigram  v.  Buckley,  (a.) 

Lis  pendens — Personal  estate — Choses  in  action — Book 
debts — Injunction — Beceiver — Notice — Judgments  A  ct, 
1839  (2  &  3  Vict.  c.  11),  s.  7. 

The  doctrine  of  lis  pendens  is  inapplicable  to  choses 
in  action  and  to  all  personal  property  other  than  chattels 
real. 

Opinion  of  Bomilly,  M.B.,  in  Berry  v.  Gibbons,  21 
W.  R.  255,  L.  B.  8  Ch.  App.  749n,  dissented  from. 

The  plaintiff,  being  first  mortgagee  of  the  booh  debts 
owing  to  the  defendant,  brought  an  action  to  enforce  his 
mortgage,  and  obtained  the  appointment  of  a  receiver  and 
an  injunction  to  restrain  the  defendant  dealing  with  the 
book  debts.  This  action  (which  was  still  pending)  was 
registered  as  a  lis  pendens.  Neither  the  plaintiff  nor 
the  receiver  gave  any  notice  whatever  to  the  book  debtors 
of  the  defendant,  nor  did  the  receiver  take  possession. 
Afterwards  the  defendant  executed  another  mortgage  of 
the  book  debts  to  B.,  who  thereupon  gave  notice  to  the 
book  debtors.  B.  had  then  no  notice  of  the  mortgage  to 
the  plaintiff,  or  of  the  pending  action,  or  of  the  appoint' 
ment  of  a  receiver,  or  of  the  injunction. 

On  seeking  to  enforce  his  mortgage,  B.  first  became 
aware  of  these  facts,  and  thereupon  took  out  a  summons 
in  the  action  pending  between  the  plaintiff  and  the  de- 
fendant, claiming  priority  over  the  plaintiff's  mortgage. 

Held,  (1)  that  B.,  being  the  fvr*X  to  give  notice  to  the 
book  debtors,  was  prima  facie  entitled  to  priority  over  the 
plaintiff;  and  (2)  that  such  priority  was  not  prevented 
by  the  fact  of  the  registration  of  the  plaintiffs  action 
against  the  defendant  as  a  lis  pendens,  nor  by  the 
appointment  of  a  receiver  and  the  granting  of  an  injunc- 
tion in  that  action,  B.  being  no  party  to  that  action  and 
having  no  notice  of  these  facts. 

Appeal  from  Chitty,  J. 

In  December,  1885,  the  defendants,  who  were 
dealers  in  art  manufactures,  assigned  to  the  plaintiffs 
by  way  of  security  for  a  loan,  inter  alia,  the  goodwill 
of  their  business  and  all  the  book  and  other  debts  then 
due  and  owing,  or  which,  during  the  subsistence  of 
the  security,  should  become  due  and  owing  to  the 
defendants  on  account  of  their  business.    This  mort- 

(<t.)  Reported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 


gage  contained  a  power  to  get  in  the  debts.  On  the 
28th  of  June,  1892,  the  plaintiffs  commenced  an 
action  in  order,  inter  alia,  to  recover  the  money  due  to 
them  on  their  security  and  for  a  foreclosure  or  sale. 
On  the  1st  of  July,  1892,  the  plaintiffs  registered  this 
aotion  as  a  lis  pendens,  and  on  the  29th  of  July,  1892, 
they  applied  for  and  obtained  an  order,  by  consent, 
appointing  a  receiver  of  the  book  and  other  debts 
comprised  in  the  above-mentioned  security,  and  the 
defendants  were  restrained  from  carrying  out  a 
certain  agreement  for  the  sale  of  their  business  and 
book  debts  to  a  limited  company  and  from  selling  or 
disposing  of  any  share  or  interest  in  the  business  or 
any  of  the  property  belonging  to  the  business,  other- 
wise than  m  the  usual  course  of  such  business,  in 
contravention  of  the  covenants  contained  in  the 
plaintiffs'  mortgage  of  December,  1885.  No  notice 
was  ever  given  to  the  debtors  of  the  defendants  of  the 
plaintiffs'  security,  or  of  the  aotion,  or  of  the  injunc- 
tion, or  of  the  appointment  of  a  receiver.  In  1893 
the  defendants  made  three  assignments  for  value  and 
by  wav  of  security  to  the  London  Banking  Corpora- 
tion of  a  number  of  debts  comprised  in  the  plaintiffs' 
seourity.  Notice  of  these  assignments  was  at  once 
given  by  the  banking  corporation  to  the  various 
debtors  whose  debts  were  so  assigned.  The  banking 
corporation  had  no  notice  of  the  plaintiffs'  seourity, 
nor  of  the  action,  nor  of  its  registration  as  a  lis 
pendens,  nor  of  the  order  appointing  a  receiver  and 
granting  an  injunction.  On  the  28th  of  November, 
1893,  the  banking  corporation  obtained  judgment 
against  the  defendants  for  the  amount  due  from  them 
to  the  banking  corporation.  After  this,  and  not 
before — viz.,  on  the  30th  of  November,  1893 — the 
receiver  took  possession  and  claimed  the  debts. 
Thereupon  the  banking  corporation  took  out  a 
summons  for  liberty  to  get  in  the  debts  assigned  to 
them. 

Chitty,  J.,  dismissed  the  summons,  on  the  ground 
that  the  plaintiffs,  by  the  registration  of  their  action 
against  the  defendants  as  a  lis  pendens,  had  pre- 
vented the  defendants  conferring  on  third  persons, 
pending  the  litigation,  any  right  to  the  specific 
property  in  question  in  the  action,  which  would  be 
prejudicial  to  the  claim  of  the  plaintiffs,  and  he  held 
that  the  doctrine  of  lis  pendens  was  applicable  when- 
ever specific  property  was  sought  to  be  affected  by 
the  pending  action,  whether  that  property  was  realty 
or  personalty. 

The  banking  corporation  appealed. 

Horace  Kent,  for  the  appellants. — Apart  from  lis 
pendens,  the  appellants  had  no  notice  whatever.  The 
dootrine  of  lis  pendens  is  not  applicable  to  personalty. 
All  the  cases  on  lis  pendens  relate  to  real  estate,  and 
the  opinion  of  Lord  Bomilly,  M.B.,  in  Berry  v. 
Gibbons,  21  W.  B.  255,  L.  B.  8  Ch.  App.  749n,  is 
the  only  authority  for  saying  that  the  doctrine  of  lis 
pendens  is  applicable  to  personalty,  and  the  actual 
decision  of  Lord  BomiJly  in  that  case  was  reversed 
by  the  Court  of  Appeal  (21  W.  B.  754,  L.  B.  8  Ch. 
App.  747).  The  enactments  relating  to  lis  pendens 
are 2  &  3 Vict.  c.  11,  s.  7;  23  &  24  Vict.  c.  115,  s.  2 ; 
and  30  &  31  Vict.  c.  47.  These  Acts  must  be  read,  as 
to  the  effect  of  lis  pendens,  with  reference  to  what 
was  the  previous  practice  in  the  Court  of  Chancery  ; 
and  all  the  cases  are  cases  of  real  estate :  Worsley  v. 
Earl  of  Scarborough,  3  Atk.  392  ;  Ex  parte  Thornton, 
15  W.  B.  292,  L.  B.  2  Ch.  App.  171 ;  Price  v.  Price,  35 
W.  B.  386, 35  Ch.  D.  297.  If  the  doctrine  of  lis  pendens 
be  applicable  to  personalty  most  commercial  transac- 
tions would  be  impeded.  For  instance,  no  one  could 
safely  take  an  assignment  of  a  bill  of  exchange  or  of 
shares  or  stocks  without  first  searching  the  lis  pendens 
register  to    see    whether    any  action  was  pending 
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respecting  such  bill  of  exchange,  shares,  or  stocks. 
The  fact  that  in  the  present  case  an  injunction  had 
been  granted  and  a  receiver  appointed  is  immaterial 
so  far  as  the  appellants  are  concerned,  because  they 
were  no  parties  to  the  action  between  the  plaintiffs 
and  the  defendants,  and  had  no  notice  of  the  injunc- 
tion or  appointment  of  a  receiver.  [Lord  Hersohbll, 
L.C. — Wien  a  decree  is  made  the  lis  pendens  is  gone, 
and  then  judgment  takes  effect;  but  a  debtor  can 
deal  with  his  goods  after  judgment  until  the  goods 
have  been  actually  taken  in  execution.  If  the  deci- 
sion below  is  right,  then  lis  pendens  has  a  greater 
effect  than  judgment.]  Yes.  In  the  present  case 
no  judgment  has  yet  been  entered  in  the  action ;  the 
action  has  only  gone  as  far  as  the  delivery  of  the 
statement  of  claim. 

Levett,  Q.C.,  and  Rowden,  for  the  plaintiffs. — The 
plaintiffs  got  an  assignment  of  all  the  book  debts  of 
the  defendants  long  before  the  banking  corporation 
got  their  assignment.  The  priority  of  the  plaintiffs 
is  sought  to  be  displaced  by  the  banking  corporation 
under  the  doctrine  of  Dearie  v.  Ball,  3  Buss.  1 — viz., 
that  the  later  assignee  who  has  given  notice  to  the 
debtor  of  the  assignment  gets  priority  over  the 
earlier  assignee  who  has  not  given  such  notice,  but 
that  doctrine  has  no  application  where  there  is  a  lis 
pendens,  and  where  an  injunction  has  been  granted 
.  against  parting  with  the  property.  The  doctrine  of 
lis  pendens  is  as  applicable  to  choses  in  action  as  to 
real  estate  when  the  chose  in  action  is  the  subject- 
matter  of  a  lis :  Ward  v.  Duncombe,  42  W.  R.  59, 
[1893]  A.  C,  at  p.  390 ;  Bellamy  v.  Sabine,  6  W.  R.  1, 1 
De  G.  &  J.  566,  at  p.  578.  [Davey,  L .J. —Bellamy  v. 
Sabine  was  a  case  of  real  estate,  and  the  transfer  of 
real  estate  is  always  the  subject-matter  of  an  investi- 
gation of  title.  Ought  we  not  to  suppose  that  Lord 
Cranworth's  observations  in  that  case  had  reference 
to  real  estate  only?]  The  doctrine  of  lis  pendens 
depends  on  change  of  title  pending  litigation,  and 
Lord  Cranworth  puts  it  on  the  ground  of  notice. 
[Lindley,  L.J. — If  you  are  right,  and  if  lis  pendens 
is  notice,  then  the  debtor  has  paid  the  wrong  man, 
and  would  be  liable  to  pay  the  debt  over  again.]  It 
may  not  be  notice  to  all  the  world ;  it  is  only  notice 
as  regards  the  subject-matter  of  the  suit.  It  is  the 
practice  of  conveyancers  to  direct  a  search  of  the  lis 
pendens  register  on  the  transfer  of  personalty  other 
than  leaseholds — e.g.,  a  reversionary  interest  in 
Consols :  see  Comyn's  Abstracts  of  Title,  4th  ed.,  at 
p.  193 ;  Elphinstone  &  Clark  on  Searches,  at  p.  164. 
Kent  replied. 

Cur.  adv.  vult. 

Lindley,  L.J. — I  have  been  asked  by  the  Lord 
Chancellor  to  state  that  he  has  had  the  opportunity 
of  reading  and  concurs  in  the  judgments  about  to  be 
delivered.  [The  Lord  Justice  stated  the  facts  above 
set  out,  and  proceeded : — ]  It  was  not  disputed  that 
if  the  plaintiffs'  action  had  not  been  registered  as  a 
lis  pendens,  and  if  there  had  been  no  injunction  or 
receiver,  the  banking  corporation,  having  no  notice 
of  the  plaintiffs'  title,  would  have  acquired  a 
better  title  than  the  plaintiffs  to  the  debts  assigned 
to  them,  although  they  were  comprised  in  the 
plaintiffs'  earlier  security.  This  was  conceded  on  the 
authority  of  Dearie  v.  Hall,  and  is  not  open  to  con- 
troversy. But  the  plaintiffs  contended,  and  the 
learned  judge  held,  that,  as  the  debts  were  the  sub- 
ject of  an  action  to  recover  them,  and  such  action  was 
registered  as  a  lis  pendens  and  a  receiver  of  those  debts 
had  been  appointed,  and  the  defendants  had  been 
restrained  from  dealing  with  them,  the  title  of  the 
defendants  could  not  be  allowed  to  prevail  over  that  of 
the  plaintiffs.  The  doctrine  involved  in  this  decision  is 
very  far-reaching,  and  is  of^great  practical  importance 


to  business  men,  and  it  requires  very  careful  examina- 
tion. For  the  reasons  which  I  will  state,  I  am  clearly 
of  opinion  that  the  doctrine  is  unsound  and  cannot 
be  supported. 

I  will  first  consider  the  effect  of  the  registration  of 
the  plaintiffs'  action  as  a  lis  pendens,  and  I  will  then 
consider  the  effect  of  the  order  for  an  injunction  and 
a  receiver.  In  Sorrell  v.  Carpenter,  2  P.  W.  482,  the 
Lord  Chancellor  said: — "Where  there  is  a  con- 
veyance made  pendente  lite  .  .  .  even  although 
the  alienation  be  for  never  so  good  a  consideration, 
yet,  if  made  pendente  lite,  the  purchase  is  to  be  set 
aside,  and  this  in  imitation  of  the  proceedings  in  a 
real  action  at  common  law,  where,  if  the  defendant 
alien  after  the  pendency  of  the  writ,  the  judgment  in 
the  real  action  will  over-reach  such  aliention.  But, 
where  there  is  a  real  and  fair  purchaser  without  any 
notice,  it  is  a  very  hard  case,  especially  in  a  court 
of  equity,  to  set  such  a  purchase  aside."  The  judg- 
ment in  a  real  action,  if  in  favour  of  the  demandant, 
was  that  he  recover  seisin  of  the  land,  and  the  writ  of 
execution  upon  it  was  a  writ  of  habere  facias  seisinam, 
which  directed  the  sheriff  to  cause  the  demandant  to 
have  seisin  of  the  lands  which  he  had  recovered :  see 
Rosooe  on  Real  Actions,  pp.  328,  341.  There  were 
no  similar  judgments  or  writs  in  action  at  common 
law  to  recover  goods  and  chattels.  Even  in  detinue 
the  defendant  could,  before  the  Common  Law  Pro- 
cedure Act,  keep  the  ohattel  he  had  got  on  paying  its 
value  to  the  sheriff.  It  is  true  that  the  goods  which 
a  defendant  had  at  the  date  of  the  writ  of  execution 
could  be  taken  even  from  a  subsequent  purchaser, 
unless  in  market  overt :  see  Com.  Dig.  "  Execution," 
D.  2 ;  but  this  is  a  very  different  matter.  So  far, 
therefore,  as  goods  and  chattels  are  concerned,  the 
doctrine  that  no  title  could  be  made  to  them  by 
an  unsuccessful  defendant  pending  litigation  for 
their  recovery  had  no  foundation  in  common  law,  and 
if  the  rule  was  different  in  equity,  such  rule  cannot 
be  based  on  the  principle  that  equity  follows  the 
law.  Any  such  doctrine  would,  if  logically  carried 
out,  practically  greatly  embarrass  ordinary  trade,  and 
be,  to  say  the  least,  highly  inconvenient  to  every  one 
except  plaintiffs  claiming  goods.  If  the  doctrine  of 
lis  pendens  were  applicable  to  personal  property 
generally,  bankers  and  others  could  not  safely  make 
advances  on  ships  or  goods  and  that  which  represents 
them  in  oomraerce — e.g.,  bills  of  lading,  dock  war- 
rants, wharfinger's  receipts,  nor  upon  stock  and  share 
certificates,  nor  upon  debentures  or  policies,  nor  even 
on  negotiable  securities,  without  making  searches  in 
the  Judgment  Registry  Office.  Such  a  doctrine 
would  paralyze  the  trade  of  the  country,  and  there  is 
no  warrant  for  it  either  in  the  statutes  relating  to  lis 
pendens  or  in  the  decisions  of  the  courts.  The  first 
statute  on  the  subject  is  2  &  3  Vict.  c.  11,  s.  7.  The 
language  of  this  statute  shows  that  the  Legislature 
was  dealing  with  "  estates  " — i.e.,  land  and  land  only. 
It  is  true  that  in  the  amending  Act,  30  &  31  Vict 
c.  47,  s.  2,  the  word  "property"  is  used  instead  of 
"  estate,"  but  this  variation  in  language  by  no 
means  warrants  the  inference  that  the  Legislature  was 
altering  the  law  by  extending  the  effect  of  registra- 
tion to  ordinary  goods  and  chattels.  Nor  has  it  ever 
been  so  understood.  Reliance  was  placed  on  Bellamy 
v.  Sabine,  but  that  was  a  case  of  real  estate,  and  there 
is  no  ground  for  supposing  that  the  observations 
made  in  that  case  were  intended  to  apply  to  personal 
property.  Similar  remarks  apply  to  the  instructive 
j  udgments  in  Winchester  v.  Paine,  1 1  Ves. ,  at  p.  197,  and 
MeUalfe  v.  Pulverto/t,  2  V.  &  B.  200.  Again,  reliance 
was  placed  on  the  practice  of  conveyancers  who  ad- 
vise purchasers  and  mortgagees  of  personal  estate  to 
search  the  lis  pendens  registry.  Tins  is  intelligible 
and   reasonable    enough.    Conveyancers   advise    on 
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abstracts  of  title  and  always  try  and  keep  their  clients 
out  of  difficulties  and  possible  litigation.    If  an  ab- 
stract of  title  to  personalty  is  laid  before  a  convey- 
ancer, he  naturally  advises  an  intending  purchaser 
or  mortgagee  to  make  such  inquiries  as  experience 
shows  to  be  prudent  in  order  to  avoid  trouble  and 
vexation  in  future.    There  is  no  case  in  the  books 
which  warrants  the  notion  that  the  doctrine  of  lis 
pendens  applies  to  personal  property  other  than  lease- 
hold property.     It  is  true  that  Lord  Romilly  in  Berry 
t.  Gibbons  decided  that  the  doctrine  applied  as  well 
to  goods  and  chattels  as  to  land ;  but  his  decision  was 
reversed  on  appeal,  and  there  is  nothing  in  the  judg- 
ment of    the  Court  of  Appeal  which  justifies  the 
inference  that  that  court  shared  his  opinion.     The 
Court  of  Appeal  gave  an  excellent  reason  for  their 
decision — viz.,  that  the  registration  of  an  administra- 
tion suit  as  a  lis  pendens  did  not  prevent  an  executor 
from  disposing  of  the  assets  and  conferring  a  good 
title  to  them.    It  was  unnecessary  to  say  or  decide 
more.    This  was  not  the  first  case  in  which  the  Court 
of  Appeal  differed  from   the  view  taken  by  Lord 
EomjQly  of  the  effect  of  registering  a  proceeding  as  a 
lis  pendens.      In  Ex  parte   Thornton  a  winding-up 
petition  was  registered  as  a  lis  pendens  against  a  con- 
tributory, and  Lord  Romilly  refused  to  set  aside  the 
registration.    Bnt  on  appeal  the  then  Lords  Justices 
Turner  and  Cairns  reversed  his  decision,  and  it  is  im- 
possible not  to  see  from  their  judgments  that  they 
considered    that    the    registration    of    the    petition 
affected  land  only,  and  in  that  case  the  laud  of  the 
company  sought  to  be  wound  up.     Lord  Cairns  (at 
p.  179,  L.  B.  2  Ch.  App.)  points  out  that  section  153  of 
the  Companies  Act,  1862,  expressly  makes  void  aliena- 
tions of  a  company's  real  and  personal  estate  after  a 
winding-up  petition  is  presented,  and  he  says  dis- 
tinctly that  section  114,  the  lis  pendens  section,  has  no 
reference  to  personal  estate  at  all. 

Upon  principle  and  authority  I  am  of  opinion  that 
the  doctrine  in  question  is  inapplicable  to  personal 
property  other  than  chattel  interests  in  land.  The 
inconvenience  of  extending  the  doctrine  to  ordinary 
personal  property  is  so  extremely  serious  that  it  would, 
in  my  opinion,  be  very  wrong  so  to  extend  it  now  for 
the  first  time,  even  if  such  extension  could  be  justi- 
fied by  reasoning  from  well-established  general  pro- 
positiona  which  might  serve  as  premisses  for  arriving 
at  such  a  conclusion. 

Bnt  then  it  is  said  that  in  this  case  there  was  not 
only  a  registered  lis  pendens,  but  an  injunction  and  a 
receiver.  But  of  these  the  present  appellants  had  no 
notice  whatever  when  they  advanced  their  money  and 
obtained  and  perfected  their  security.  Their  title  is 
in  no  way  affected  by  those  orders,  nor  have  the 
appellants,  the  bank,  been  guilty  of  any  contempt  of 
court.  The  case  would  have  been  different  if  the 
bank  had  had  notice  of  the  order  appointing  the  re- 
ceiver or  granting  the  injunction,  or  even  if  the 
receiver  had  given  notice  to  the  debtors  to  pay  their 
debts  to  him.  Such  a  notice  would  have  been  equiva- 
lent to  notice  by  the  plaintiffs  of  the  assignment  to 
them. 

Lastly,  I  am  of  opinion  that,  in  addition  to  all 
other  grounds,  the  laches  of  the  plaintiffs  disentitles 
them  from  invoking  the  aid  of  the  court  against  the 
bank.  The  plaintiffs  gave  the  debtors  whose  debts 
were  assigned  to  them  no  notice  of  the  assignment, 
nor  of  the  action,  nor  of  the  injunction,  nor  of  the 
appointment  of  the  receiver.  They  left  the  defend- 
ants to  carry  on  their  business  and  deal  with  the 
debts  owing  to  them  as  if  no  assignment  of  them  had 
been  made.  The  action  was  not  prosecuted  with 
diligence;  no  step  was  taken  in  it  between  July, 
1892,  and  the  end  of  November,  1893,  by  which  time 
the  bank  had  not  only  acquired  and  perfected  their 


title,  but  had  obtained  judgment  and  sought  to  en- 
force it.  This  laches  alone  is  fatal  to  the  plaintiffs' 
case,  and  would  be  so  even  if  the  doctrine  of  lis 
pendens  could  be  invoked  by  them:  see  Sugden's 
Vendors  and  Purchasers,  citing  his  decision  in  Drew 
v.  Lord  Norbury,  3  Jo.  &  Lat.  267.  The  appeal 
must  be  allowed,  with  costs  here  and  below. 

Davey,  L.J.— It  is  admitted  that  there  is  no 
recorded  decision  in  the  Court  of  Chancery  or  in  this 
court  in  which  the  doctrine  of  lis  pendens  has  been 
applied  to  the  title  to  a  chattel  or  chose  in  action  so  as 
to  postpone  a  person  taking  pendente  lite  without  notice, 
who  but  for  the  existence  of  the  action  would  have 
a  good  title  against  the  plaintiff,  if  the  case  of  Berry 
v.  Gibbons,  before  Lord  Romilly,  M.R.,  be  excepted. 
The  foundation  of  the  doctrine  has  been  said  to  be  by 
analogy  to  what  was  done  in  real  actions.  If  so, 
there  is  a  primd  facie  presumption  that  the  doctrine 
was  applicable  to  real  estate  only.  There  are 
undoubtedly  to  be  found  in  the  judgments  of  very 
eminent  judges  of  the  Court  of  Chancery  statements 
of  the  doctrine  which  are  in  terms  general  and 
equally  applicable  to  personal  estate  as  real  estate — 
the  judgment  of  Plumer,  V.C.,  in  Metcalfe  v.  Pulver- 
toft  is  as  good  an  example  as  any — and  the  maxim 
pendente  lite  nihil  innovetur  has  been  more  than  once 
cited.  But  it  will  be  found  on  examination  that  such 
expressions  of  opinion,  although  general  in  terms, 
have  been  invariably  made  in  cases  dealing  with  real 
estate  alone,  and  may,  therefore,  be  interpreted  as 
having  reference  to  real  estate  only.  The  language 
of  sections  4  and  7  of  2  &  3  Vict,  ell,  providing  for 
registration  of  lis  pendens  and  the  re-registration  there- 
of, is  in  my  opinion  favourable  to  the  inference  that  the 
provisions  of  those  sections  were  considered  to  apply  to 
real  estate  only.  And  it  is  impossible  to  read  the 
judgments  of  Turner  and  Cairns,  L.J  J.,  in  Ex  parte 
Thornton  without  coming  to  the  conclusion  that  those 
learned  judges  treated  the  registration  of  lis  pendens 
as  affecting  real  estate  only ;  and  indeed  Cairns,  L.  J., 
expressly  says  so  at  p.  179  (L.  R.  2  Ch.  App.), 
although,  as  the  particular  question  was  not  then 
under  discussion,  his  words  cannot  be  regarded  as  a 
decision.  Great  weight  must,  of  course,  be  given  to 
the  opinion  of  a  learned  and  experienced  judge  like 
Lord  Romilly;  but  his  decision  on  the  case  before 
him  was  overruled  on  other  grounds,  and  I  cannot 
agree  with  Chitty,  J.,  in  holding  that  the  Court  of 
Appeal,  because  they  found  other  sufficient  grounds 
for  differing  from  Lord  Romilly's  judgment,  and  did 
not  expressly  dissent  from  his  view  of  the  law,  must 
be  taken  to  have  given  it  the  weight  of  their 
authority. 

In  this  state  of  the  authorities  I  am  of  opinion  that 
the  Court  of  Appeal  is  at  liberty  to  say,  and  must 
say,  whether  they  will  apply  the  doctrine  to  a  case 
like  the  present,  affecting  the  title  to  choses  in  action, 
and  in  coming  to  a  decision  on  that  point  the  court 
ought  to  have  regard  to  the  effect  of  such  an  applica- 
tion on  the  business  and  dealings  of  mankind.  This 
very  case  is  as  good  an  illustration  as  another.  A 
man  claiming  to  be  mortgagee  of  the  present  and 
future  book  debts  of  a  firm  commences  an  action  to 
enforce  his  mortgage — obtains  by  consent  the  appoint- 
ment of  a  receiver  and  an  injunction  to  restrain  the 
defendants  dealing  with  the  book  debts,  and  does 
nothing  more.    Neither  the  plaintiff  nor  the  receiver 

Save  any  notice  to  the  debtors  from  whom  the  book 
ebts  are  due  which  are  left  in  the  order  and  disposition 
(to  borrow  an  expression  from  the  bankruptoy  law) 
of  the  defendants.  A  year  afterwards  the  defendants 
assign  certain  book  debts  (some  of  which  were  not  even 
due  at  the  date  of  the  commencement  of  the  action)  to 
the  present  appellants,  who,  without  any  notice  of  the 
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plaintiffs  claim,  complete  their  title  by  giving  notice 
to  the  debtors.  It  is  said  they  ought  to  be  postponed 
to  the  plaintiff,  because  the  latter,  on  the  1st  of  July, 
1892,  registered  the  action  as  a  lis  pendens.  Is  it 
reasonable  or  in  accordance  with  the  habits  of 
business  persons  who  deal  in  shares  of  joint  stock 
companies,  bills  of  exchange,  bills  of  lading,  book 
debts,  and  other  similar  property  to  search  the  register 
of  lis  pendens  before  concluding  any  contract  of  sale 
or  mortgage,  at  the  risk  of  losing  their  money,  if  the 
property  in  question  is  the  subject  of  an  action  or  of 
an  order  for  an  injunction  or  a  receiver  P  Suppose  an 
action  to  enforce  a  trust  against  the  legal  registered 
holder  of  shares  in  a  railway  oompany ;  he  sells  them, 
in  breach,  perhaps,  of  an  injunction,  and  the  pur- 
chaser (probably  not  the  immediate  purchaser  from 
himj  takes  a  transfer.  \  Would  it  be  right  or  just  to 
hola  that  transferee  subject  to  whatever  equitable 
rights  may  ultimately  be  established  in  the  action  ? 
Could  the  multifarious  business  of  life  be  carried  on 
on  such  terms  ?  Real  estate  and  leaseholds  stand  on 
a  different  footing,  because  they  are  the  subject  of 
title,  and  no  prudent  person  in  this  country  deals 
with  them  without  at  least  some  investigation  of 
title,  and  this  is  known  and  recognized  among 
business  people. 

It  may  be  said  that  the  present  appellants  derive 
title  through  the  breach  of  an  injunction  by  the 
defendants.  Be  it  so.  And  in  that  case  the  defend- 
ants, who  have  set  at  defiance  the  order  of  the  court, 
will  richly  deserve  the  severest  treatment  the  court 
can  deal  out  to  them.  But  how  does  this  affect  the 
appellants,  who  are  not  bound  by  the  order  and  have 
no  notice  of  it  ?  I  remember  the  warning  of  Lord 
Nottingham  in  the  Duke  of  Norfolk* 8  case,  3  Cas.  in  Ch. 
33 :  "  Pray  let  us  so  resolve  cases  here  that  they  may 
stand  with  the  reason  of  mankind  when  they  are 
debated  abroad." 

Not,  then,  finding  any  decision  in  the  history  of  the 
court  which  binds  me  to  deoide  against  the  appellants 
and  being  of  opinion  that  so  to  decide  would  not 
"  stand  with  the  reason  of  mankind,"  I  think  that 
this  appeal  ought  to  be  allowed.  I  think  that  the 
laches  of  the  plaintiffs  in  prosecuting  this  action  aud 
their  laches  in  acting  on  the  order  for  a  receiver  which 
they  obtained,  would  in  the  present  case  be  sufficient 
grounds  for  not  postponing  the  appellants  to  their 
claims ;  but  I  have  preferred  to  take  the  larger  and 
higher  ground. 

Appeal  allowed* 

Solicitor  for  the  appellants,  Thomas  Edwards. 

Solicitors  for  the  plaintiffs,  Lindsay,  Greenfield,  <ft 
Mason. 


July  24,  26; 
Aug.  9, 1894. 


From  Chan.  Div. 
(Lord  Herschell,  L.C.,  and 
Ijindley  and  Davey,  L.J  J.) 

In  re  Clergy  Orphan  Corporation,  (a.) 

Charity — Endowment  —  Voluntary  s  inscriptions  and 
donations  — Investment  in  land  —  Charity  Commis- 
sioners— Jurisdiction — Charitable  Trusts  Act,  1853 
(16  cfc  17  Vict.  c.  137),  ss.  62,  66. 

Whether  the  property  of  a  charity  is  applicable  to  the 
general  purposes  of  the  charity,  or  only  to  some  specific 
purpose  in  connection  with  the  charity,  is  not  the  true  test 
of  whether  the  property  is  an  endowment  within  the 
meaning  of  the  Charitable  Trusts  Act,  1853,  although 

(a.)  Reported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
Law. 


this  circumstance  is  material  in  considering  whether  the 
endowment  is  exempt  from  the  provisions  of  the  Ad  in 
the  case  of  a  charity  falling  within  the  description  in 
section  62. 

The  reasoning  of  Romilly,  M.B.,  in  Governors  of 
Charity  for  Belief  of  Poor  Widows,  &c,  of  Clergymen 
v.  Sutton,  8  W.  E.  167,  27  Beav.  651,  on  this  point, 
dissented  from. 

Held,  on  the  true  construction  of  sections  62  and  66  of 
the  Charitable  Trusts  Act,  1853,  (I)  that  income  of  any 
endowment  prima  facie  means  income  derived  from  any 
invested  funds ;  (2)  but  that,  in  the  case  of  a  charity 
partly  maintained  by  voluntary  subscriptions  and  partly 
by  the  income  of  any  endowment,  bequests  and  donations 
for  the  general  purposes  of  the  charity,  which  may  be  j 
lawfully  applied  as  income  consistently  with  the  terms  of 
the  gift,  are  exempt  from  the  jurisdiction  of  the  Charity 
Commissioners;  and  (3)  that  such  bequests  and  dona- 
tions, and  the  income  thereof,  are  not  brought  within  the 
jurisdiction  of  the  Charity  Commissioners  by  the  fact  of  \ 
their  being  invested  by  the  governors  of  the  charity.  ' 

Appeal  from  Kekewicb,  J.  : 

Land  situate  at  St.  John's  Wood,  and  belonging  to 
the  charity  known  as  the  Clergy  Orphan  Corporation, 
was  taken  by  a  railway  oompany  under  the  powers 
contained  in  their  special  Act  (56  Vict.  c.  1),  s.  51, 
whereby  the  purchase-money  had  been  fixed  at 
£40,000,  of  which  £5,000  had  been  paid  into  court 
under  the  Lands  Clauses  Act,  1845. 

The  land  had  been  originally  bought  by  the 
charity,  under  the  powers  of  their  special  Act  of  1809 
(49  Geo.  3,  c.  xviii.),  with  moneys  produced  by  the 
sale  of  Consols,  whioh  were  originally  derived  from 
voluntary  contributions  available  for  the  general 
purposes  of  the  charity,  and  capable  of  being  dealt 
with  as  income.  The  charity  had  no  express  power 
given  by  its  special  Act  of  1809  to  sell  land. 

The  charity  presented  a  petition  for  the  payment 
out  to  them  of  the  £5,000  in  court  as  being  absolutely 
entitled  thereto.  The  petition  was  opposed  by  the 
Charity  Commissioners,  on  the  ground  that  the  fund 
in  court  represented  land  which  the  charity  had  no 
power  to  sell  without  the  consent  of  the  Charity 
Commissioners. 

The  Charitable  Trusts  Act,  1853  (16  &  17  Vict,  c 
137),  s.  62,  enacts  that  "  this  Act  shall  not  extend  or 
be  applied  to    .     .     .    any  society  for  religions  or 
other  charitable  purposes,    .    .    .    wholly  maintained 
by  voluntary  contributions ;     .     .     .    and  where  any 
charity  is  maintained  partly  by  voluntary  subscrip- 
tions and  partly  by  income  arising  from  any  endow- 
ment, the  powers  and  provisions  of  the  Act  shall, 
with  respect  to  such  charity,  extend  and  apply  to  the 
income  from  endowment  only,  to  the  exclusion  of 
voluntary  subscriptions  and  the  application  thereof; 
and  no  donation  or  bequest  unto  or  in  trust  for  any 
such  charity  as  last  aforesaid,  of  which  no  special 
application    or   appropriation   shall   be  directed  or 
declared  by  the  donor  or  testator,  and  whioh  may  be 
legally  applied  by  the  governing  or  managing  body 
of  such  onarity  as  income  in  aid  of  the  voluntary 
subscriptions,  shall  be  subject  to  the  jurisdiction  or 
control  of  the  said  board"-- -i.e„  the  Charity  Com- 
missioners— "  or  the  powers  or  provisions  of  this  Act, 
and  no  portion  of  any  such  donation  or  bequest  as 
last    aforesaid,    or    of   any  voluntary   subscription, 
which  is  now,  or  shall  or  may  from  time  to  time  be 
set    apart    or    appropriated   and   invested     by    the 
governing  or  managing  body  of  the  charity,  for  the 
purpose  of  being  held  and  applied  or  expended  for  or 
to  Borne  defined  and  specific  object  or  purpose  con- 
nected with  such  charity,  in  pursuance  of  any  role  or 
resolution    made  or  adopted  by  the  governing  ox 
managing  body  of  such  charity,  or  of  any  donation 
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a  bequest  in  aid  of  any  fond  so  set  apart  or  appro- 
priated for  any  such  object  or  purpose  as  aforesaid, 
shall  be  subject  to  the  jurisdiction  or  control  of  the 
said  board,  or  the  powers  or  provisions  of  this  Act." 
By  section  66  of  the  same  Act  it  is  enacted  that,  "  in 
the  construction  of  this  Act,  except  where  the  context 
or  other  provisions  of  the  Act  may  require  a  different 
construction  .  .  .  the  expression  'endowment' 
shall  mean  and  include  all  lands  and  real  estate 
whatsoever,  of  any  tenure,  and  any  charge  thereon, 
or  interest  therein,  and  all  stocks,  funds,  moneys, 
securities,  investments,  and  personal  estate  whatso- 
ever, which  shall  for  the  time  being  belong  to,  or  be 
held  in  trust  for,  any  charity,  or  for  all  or  any  of  the 
objects  or  purposes  thereof;  and  the  expression 
4  land '  shall  extend  to  and  include  buildings,  tene- 
ments, and  hereditaments  ...  of  every  tenure 
and  description." 

Kekewich,  J.,  held  that,  as  the  fund  in  court 
represented  land  which  was  originally  purchased  by 
file  charity  out  of  funds  voluntarily  contributed  for 
the  general  purposes  of  the  charity,  it  was  not  an 
endownment  within  the  meaning  of  the  Charitable 
Trusts  Act,  so  as  to  require  the  oonsent  of  the 
commissioners  to  the  sale  of  the  land,  and  accordingly 
he  ordered  that  the  fund  in  court  should  be  paid  out 
to  the  charity. 

The  Charity  Commissioners  appealed. 

Sir  J.  Rigby,  A.G.,  and  Vaughan  Hawkins,  for  the 
appellants. — This  is  certainly  not  a  charity  "  wholly 
maintained  by  voluntary  contributions, "  and  conse- 
quently does  not  fall  within  the  first  exemption  4n 
section  62  of  the  Act  of  1853.  It  is  a  "  mixed 
charity  "—i.e.,  a  charity  "  maintained  partly  by 
voluntary  subscriptions  and  partly  by  income  arising 
from  any  endowment";  and  as  regards  such  a 
charity,  the  second  part  of  section  62  expressly  enacts 
that  the  provisions  of  the  Act  shall  extend  and  apply 
to  the  income  arising  from  the  endowment.  This 
fund  in  court  is  an  endowment  within  the  meaning 
of  section  66  of  the  Act  of  1853.  The  charity  had 
invested  the  savings  and  accumulations  of  unused 
voluntary  subscriptions  and  donations  first  in  the 
purchase  of  Consols,  and  afterwards  the  charity  sold 
the  Consols  and  invested  the  proceeds  in  the  purchase 
of  land,  which  land  is  now  represented  by  the  fund 
in  court.  The  investment  in  Consols  and  afterwards 
in  land  was  not  intended  as  a  mere  temporary,  but 
as  a  permanent,  investment,  and  consequently  such 
investment  must  be  regarded  as  capital,  and  became 
thenceforth  applicable  only  as  capital.  Such  an 
investment  constitutes  an  endowment  within  the 
meaning  of  the  Act,  and  whether  such  investment  is 
applicable  to  the  general  purposes  of  the  charity  or 
applicable  only  to  some  particular  purpose  in 
connection  with  the  charity,  it  is  none  the  less  an 
endowment.  In  the  case  of  Governors  of  the  Charity  for 
the  Belief  of  Poor  Widows  and  Children  of  Clergymen  v. 
Sutton,  8  W.  K.  167,  27  Beav.  651,  Lord  Romilly  held 
that  the  test  whether  property  of  a  charity  was  an  en- 
dowment within  the  Act  or  not  was  whether  it  was 
applicable  to  the  general  purposes  of  the  charity  or 
only  to  some  specific  purpose  in  connection  with  the 
charity,  but  that  case  cannot  be  supported.  Even  if 
the  case  was  rightly  decided,  the  present  case  is 
distinguishable,  as  the  fund  in  court  is  not  applicable 
to  the  general  purposes  of  the  charity,  it  represents 
land,  and  the  charity  have  no  power  under  their 
special  Act  to  sell  land,  and  consequently  cannot  apply 
the  purchase-money  as  income  merely.  In  re  St. 
John-street  Wesleyan  Methodist  Chapel,  Chester,  [1893] 
2  Ch.  618,  merely  followed  Sutton's  case.  It  does  not 
follow  that  because  the  property  of  the  charity  was 
at  one  time  exempt  it  must  be  always  exempt  from 


the  jurisdiction  of  the  commissioners.  The  real  test 
is,  not  what  the  property  was  in  its  origin,  but  what 
it  was  at  the  time  of  being  dealt  with. 

They  cited  Attorney- General  v.  Mayor  of  Newark- 
upon-Trent,  1  Ha.  395 ;  In  re  Sir  Robert  Peel's  School, 
Tamworth,  16  W.  K.  773,  L.  R.  3  Ch.  App.  543. 

Warmington,  Q.C.,  and  Dibdin,  for  the  respondent 
charity. — Governors  of  the  Charity  for  Relief  of  Poor 
Widows  and  Children  of  Clergymen  v.  Sutton  governs 
this  case.  That  case  has  been  followed  in  Royal 
Society  of  London  v.  Thompson,  29  W.  R.  838,  17 
Ch.  D.  407,  in  Corporation  of  the  Sons  of  the 
Clergy  v.  Skinner,  41  W.  R.  461,  [1893]  1  Ch.  178, 
and  in  Ex  parte  Western  Synagogue,  26  Solicitors' 
Journal,  435,  and  it  was  in  substance  rightly 
decided.  The  real  question  is,  not  whether  this  fund 
is  or  is  not  an  endowment,  but  whether  it  is  or  is  not 
capable  of  being  spent  as  income.  This  fund 
originally  arose  from  voluntary  subscriptions  capable 
of  being  applied  as  income  to  the  general  purposes  of 
the  charity,  and  did  not  lose  that  character  by  being 
invested  in  Consols  and  afterwards  in  land. 

Sampson,  for  the  railway  company. 

Cur,  adv.  vult, 

Aug.  10.  —  The  judgment  of  the  Court  (Lord 
Hbrscheix,  L.C.,  and  Lindley  and  Davby,  L.JJ.) 
was  delivered  by 

Davey,  L.J. — The  real  and  substantial  question 
on  this  appeal  is,  whether  the  Clergy  Orphan 
Corporation  is  subject  to  the  jurisdiction  of  the 
Charity  Commissioners  and  to  the  provisions  of 
the  Charitable  Trusts  Act  so  far  as  regards  their 
land  in  St.  John's  Wood,  which  is  or  was  the  site  of 
their  school,  but  has  been  sold  to  a  railway  company 
under  the  provisions  of  an  Act  of  Parliament.  The 
corporation  is  undoubtedly  a  charity  within  the 
meaning  of  the  Acts.  The  question  is  whether  the 
land  and  the  purchase-money  which  now  represents 
it  are  exempted  from  the  jurisdiction  by  the  pro- 
visions of  section  62  of  the  Charitable  Trusts  Act, 
1853.  The  first  exemption  is  of  charities  •'  wholly 
maintained  by  voluntary  contributions."  It  is  not 
contended  that  the  corporation  is  within  this  descrip- 
tion. But  we  may  observe  that,  if  these  words  are 
read  in  their  widest  and  most  liberal  meaning, 
every  charity  in  the  kingdom  would  be  exempt,  for 
we  suppose  that  the  ultimate  source  of  all  charit- 
able endowments  is  to  be  found  in  the  spontaneous 
bounty  of  founders  and  supporters.  The  words 
are,  we  think,  intended  to  describe  a  charity 
which  has  no  invested  endowment  yielding  an 
income  for  its  support,  but  is  dependent  on  the 
gifts  of  the  benevolent,  whether  recurrent  or  occa- 
sional, and  whether  inter  vivos  or  by  will.  The 
second  exemption  which  applies  to  this  case  is  in  the 
following  words :  "  Where  any  charity  is  maintained 
partly  by  voluntary  subscriptions,  and  partly  by 
income  arising  from  any  endowment,  the  powers  and 
provisions  of  the  Act  shall,  with  respect  to  such 
charity,  extend  and  apply  to  the  income  from  endow- 
ment only,  to  the  exclusion  of  voluntary  subscrip- 
tions, and  the  application  thereof;  and  no  donation 
or  bequest  unto  or  in  trust  for  any  sucb  charity  as 
last  aforesaid,  of  which  no  special  application  or 
appropriation  shall  be  directed  or  declared  by  the 
donor  or  testator,  and  which  may  legally  be  applied 
by  the  governing  or  managing  body  of  such  charity 
as  income  in  aid  of  the  voluntary  subscription,  shall 
be  subject  to  the  jurisdiction  or  control  of  the  said 
board" — i.e.,  the  Charity  Commissioners — "  or  the 
powers  or  provisions  of  this  Act." 

Before  we  proceed  to   comment    on  this   enact- 
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ment  we  ask  what  is  meant  by  an  "  endowment." 
The  interpretation  of  this  word  is  given  in  section  66, 
which  enacts  as  follows : — "  The  expression  '  endow- 
ment '  shall  mean  and  include  all  lands  and  real  estate 
whatsoever  of  any  tenure,  and  any  charge  thereon,  or 
interest  therein,  and  all  stocks,  funds,  moneys, 
securities,  investments,  and  personal  estate  whatso- 
ever, which  shall  for  the  time  being  belong  to,  or  be 
held  in  trust  for  any  charity,  or  for  all  or  any  of  the 
objects  or  purposes  thereof."  We  can  see  no  suffi- 
cient reason  for  limiting  or  restricting  the  meaning 
of  these  words,  or  for  confining  the  words  to  pro- 
perty held  upon  some  special  purpose  or  trust,  in 
connection  with  a  charity  as  distinguished  from 
the  general  purposes  of  the  charity.  On  the  con- 
trary, the  words,  "in  trust  for  any  charity  or  for 
all  or  any  of  the  objects  or  purposes  thereof,"  seem 
to  us  to  preclude  any  such  limited  construction. 
We  conclude,  therefore,  that  the  words  mean  what 
they  say,  and  that  all  property  of  every  description 
belonging  to  or  held  in  trust  for  a  charity,  and 
whether  held  upon  trusts  or  conditions  which  render 
it  lawful  to  apply  the  capital  to  the  maintenance  of 
the  charity,  or  upon  trusts  which  confine  the 
charitable  application  to  the  income,  is  an  endowment 
within  the  meaning  of  the  Act. 

We  return  now  to  section  62.  We  observe  that  the 
words  used  are  "  voluntary  subscriptions."  We 
think  that  these  words  are  used  in  a  popular  sense, 
and  denote  recurring  gifts  repeated  annually  or 
otherwise,  with  more  or  less  regularity.  Donations 
or  bequests,  which  would  be  included  as  well  as 
subscriptions,  in  the  general  term  contributions,  are 
dealt  with  in  the  following  sentence.  The  next 
words  to  be  noticed  are — "  partly  by  income  arising 
from  any  endowment."  Bearing  in  mind  the 
definition  of  endowment,  we  think  that  these  words, 
if  they  were  not  qualified  by  the  subsequent  context, 
would  mean,  and  so  far  as  they  are  not  so  qualified 
do  mean,  income  derived  from  any  invested  funds 
belonging  to  the  charity,  and  any  charity  which 
depends  for  its  maintenance  partly  on  voluntary  sub- 
scriptions and  partly  on  income  from  investments 
would  be  within  the  description.  The  next 
sentence,  however,  must  be  read  as  a  proviso 
on,  or  qualification  of,  the  previous  enactment, 
because  it  is  made  applicable  only  to  "any  such 
charity  as  last  aforesaid,"  i.e.,  to  what  has  been 
called  at  the  bar  a  mixed  charity.  The  effect  of 
this  proviso  is,  in  our  opinion,  to  exempt  from 
the  jurisdiction  every  donation  or  bequest  for  the 
general  purposes  of  the  charity  which  is  given  on 
such  terms  that  the  capital  may  legally  be  applied 
for  the  maintenance  of  the  charity,  but  to  leave  sub- 
ject to  the  jurisdiction,  an  endowment  for  general 
purposes  the  income  only  of  which  is  applicable  to 
maintenance.  We  are  further  of  opinion  that,  if  the 
exempted  donation  or  bequest  or  any  subscriptions 
are  in  fact  invested  by  the  governors  with  the  inten- 
tion that  they  shall  form  a  permanent  fund  or  endow- 
ment, such  investments  or  the  income  thereof  are 
exempt  from  the  jurisdiction,  and  such  income  is 
excepted  from  the  "  income  from  endowment "  in  the 
previous  sentence.  That  this  is  so  is,  we  think,  made 
clear  from  the  last  sentence  of  the  section  specially 
referring  to  donations,  bequests,  and  voluntary  sub- 
scriptions which  have  been  invested.  This  sentence  ' 
is  again  a  proviso  on  the  immediately  preceding 
words.  The  effeot  of  it  is,  that  the  governing  body,  \ 
by  appropriating  for  some  specific  purpose  and  invest- 
ing a  donation  or  bequest,  or  any  subscriptions, 
which  would  otherwise  be  exempt,  do  not  bring  such 
appropriated  endowment  or  the  inoome  thereof  within 
theiurisdiction. 

We  have  thus  far  dealt  with  the  construction  of  the 


clause  apart  from  authority.  In  the  case  of  The 
Governors  of  the  Charity  for  the  Belief  of  the  Poor 
Widows  and  Orphans  of  Clergymen  v.  Sutton  Lord 
Romilly  put  a  construction  on  these  sections.  Al- 
though in  the  result  Lord  Romilly's  conclusion  may 
not  differ  much  from  that  which  we  have  endeavoured 
to  express,  we  cannot  agree  with  him  in  the  reasons 
which  he  gave  for  his  judgment.  We  do  not 
think  it  was  a  legitimate  mode  of  interpreting  toe 
Act  first  to  consider  the  62nd  section  and  then  to 
construe  the  interpretation  clause  by  the  62nd  section 
of  the  Act.  Lord  Romilly  held  that  the  word  "  en- 
dowment "  in  the  66th  section  applied  only  to  endow- 
ments for  a  special  purpose  in  connection  with  a 
charity,  and  not  to  endowments  for  the  general 
purposes  of  the  charity.  As  we  have  already  said, 
we  cannot  agree  with  this  construction  of  the  66th 
section,  and  we  may  add  that  it  seems  to  us  inconsis- 
tent Trith  other  sections :  see,  for  example,  the  44th 
section.  Lord  Romilly's  view  has  been  followed  in 
other  cases,  but  apparently  on  his  authority  without 
the  expression  of  any  opinion  as  to  its  correctness  by 
the  judges  who  adopted  and  followed  it.  The  test 
whether  the  property  of  a  charity  is  an  endowment 
within  the  meaning  of  the  Act  is  not  whether  it  is 
applicable  to  the  general  purposes  of  the  charity  or 
only  to  some  specific  purpose  in  connection  with  it, 
although  this  circumstance  may  be  important  in  con- 
sidering whether  the  endowment  is  exempt  from  the 
provisions  of  the  Act  in  the  case  of  a  charity  falling 
within  the  description  in  section  62. 

The  corporation  now  before  the  court  was  incor- 
porated in  the  year  1809  by  an  Act  of  Parliament  by 
which  it  was  recited  that  the  society  had  been  formed 
in  the  year  1749,  and  had  been  supported  by  the 
voluntary  subscriptions  and  donations  of  charitable 
and  well-disposed  persons.  The  corporation  was 
empowered  to  purchase  and  hold  lands  for  the  pur- 
poses of  the  charity,  and  by  section  2  the  governors 
were  empowered  to  apply  and  dispose  of  the  moneys 
and  funds  already  given,  and  which  should  from  time 
to  time  be  contributed,  and  all  other  moneys  and 
funds  belonging  to  the  corporation,  for  the  purposes 
mentioned  in  this  Act,  and  for  any  other  purpose 
relating  to  the  corporation  and  for  the  benefit  of  it  at 
their  discretion. 

In  the  year  1858  the  governors  sold  ont  £6,400 
Consols,  part  of  a  larger  sum  then  belonging  to  the 
corporation,  and  out  of  the  proceeds  purchased  the 
reversion  of  the  land  in  St.  John's  Wood,  which  they 
then  held  on  lease  and  on  which  the  school  for  the 
clergy  orphans  had  been  erected.     It  was  not  disputed 
by  the  counsel  for  the  commissioners  that  the  Con- 
sols so  sold  out  arose  from  the  investment  of  subscrip- 
tions, donations,  and  bequests  which  the  governors 
might  have  legally  applied  as  inoome.     We  cannot 
hold  that  these  subscriptions,  donations,  and  bequests 
lost  that    character  by  being  invested  in  Consols. 
Did  they  lose  it  when  the  Consols  were  sold  and  the 
proceeds  applied  in  the  purchase  of  land  ?    It  seems 
at  first  sight  a  strong  thing  to  hold  that  lands  pur- 
chased and  held  for  the  purpose  of  carrying  on  the 
charitable  work  of  the  corporation  are  not  part  of  the 
permanent  capital   endowment  of  the  corporation. 
But  we  are  unable  to  say  that  the  investment  in  land 
altered  the  character  of  the  funds  invested.      The 
retention  of  the  lands  was  not  essential  to  the  exist- 
ence of  the  charity,  for  the  corporation  might  have 
bought  or  rented  schools  elsewhere,  or  a  site  for  other 
schools  might  have  been  given  to  them.     In  these 
circumstances,  we  cannot  hold  that  the  funds  ™nm<{ 
to  be  legally  applicable  as  income  at  the  discretion  of 
the  governors.    The  governors  for  the  tune  being 
could  not,  we  think,  alter  the  destination  of  the  funds, 
or  the  trusts  upon  which  they  were  held  by  investing 
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them  in  land,  or  deprive  their  successors  of  the  discre- 
tion vested  in  them.  We  are  therefore  of  opinion  that 
the  proceeds  of  the  sale  of  the  lands  are  still  applic- 
able as  income  to  the  general  purposes  of  the  charity, 
and  therefore  exempt  from  the  jurisdiction  of  the 
commissioners  and  the  powers  and  provisions  of  the 
Charitable  Trusts  Acts. 

It  is  unnecessary  to  say  what  would  be  the  case  if 
a  charity  had  no  subscription  list,  and  relied  for  its 
maintenance  wholly  on  the  income  of  endowments 
derived  from  voluntary  donations  for  its  general  pur- 
poses in  past  years  which  had  been  invested  and 
capitalized.  We  will  only  observe  that  it  is  for  those 
who  claim  an  exemption  to  make  it  out,  and  the  pro- 
visions of  the  Act  on  which  we  have  commented 
seem  to  apply  only  to  a  charity  maintained  partly  by 
voluntary  subscriptions  and  partly  by  income  of 
endowments. 

The  result  of  our  judgment,  therefore,  is  (1)  that 
income  of  any  endowment  primd  facie  means  income 
derived  from  any  invested  funds ;  (2)  but  that  in  the 
case  of  a  charity  partly  maintained  by  voluntary  sub- 
scriptions and  partly  by  the  income  of  any  endow- 
ment, bequests,  and  donations  for  the  general  pur- 
poses of  a  charity  which  may  be  lawfully  applied  as 
income  consistently  with  the  terms  of  the  gift,  are 
exempt;  and  (3)  that  such  gifts  and  the  income 
thereof  are  not  brought  within  the  jurisdiction  by 
being  invested  by  the  governing  body. 

There  remains  the  question  whether  the  learned 
judge  was  right  in  directing  payment  of  the  £5,000  to 
the  corporation.  Mr.  Vaughan  Hawkins  contended 
that  a  charity  cannot  sell  its  land  by  law  independ- 
ently of  the  Charitable  Trusts  Aots.  We  think  that 
statement  is  too  broad.  A  charitable  corporation  can 
■ell  and  pass  the  legal  estate  to  a  purchaser,  but  he 
takes  it  subject  to  the  obligation  of  showing  that  the 
■ale  was  beneficial  to  the  charity  and  justified  by 
the  circumfttanoes :  Attorney-General  v.  Warren,  2 
Siranst.,  at  p.  302.  But  we  doubt  whether  this  prin- 
ciple is  applicable  to  a  case  where  the  land  represents 
the  mvestment  of  funds  which  the  governors  are 
empowered  to  apply  and  dispose  of  for  any  purpose 
of  the  charity  at  their  discretion.  The  authorities 
referred  to  seem  to  contemplate  a  case  where  the 
land  is  part  of  the  permanent  endowment  of  a  charity, 
the  income  only  of  which  is  applicable  by  the 
governors.  We  are  therefore  of  opinion  that,  if  the 
money  in  court  were  reinvested  in  land,  the  governors 
could  sell  it  at  their  discretion  and  apply  the  proceeds 
as  income,  and  the  learned  judge  was  therefore  right 
m  directing  payment  to  the  corporation.  We  are  of 
opinion  that  the  appeal  should  be  dismissed,  with 
costs. 
Appeal  dismissed. 
Solicitor  for  the  appellant,  J.  M.  Clabon. 

Solicitors  for  the  respondents,  Dawes  &  Sons  ;  Can- 
Uffes  A  Davenport. 


%tg1)  Court  of  afuattcr. 

In  re  Turner. 
Turner  v.  Spencer,  (a.) 

Mortgage —  Construction — Reversionary  interest — Proviso 
for  redemption  on  payment  of  principal  with  interest 

(a.)  Beported  by  J.  F.  Walet,  Esq.,  Barrister-at- 
Law. 


— Covenant  for  payment  of  interest  half -yearly — 
Arrears  of  interest — Real  Property  Limitation  Act, 
1833  (3  &  4  Will.  4,  c.  27),  s.  42. 

A  mortgage  of  a  reversionary  share  in  the  proceeds  of 
realty  and  in  personalty  in  court  contained  a  proviso  for 
redemption  upon  payment,  on  or  before  the  death  of  the 
life  tenant,  of  the  principal  sum,  "  with  interest  for  the 
same  in  the  meantime yy  at  the  specified  rate.  Then 
followed  distinct  covenants  for  payment  of  principal 
on  the  life  tenant's  death  and  of  interest  in  the  meantime 
half-yearly  respectively ;  hut  the  proviso  did  not  refer  to 
these  covenants.  When  the  life  tenant  died  some  thirteen 
years*  interest  was  unpaid. 

Held,  that  the  proviso  for  redemption  was  a  distinct 
contract,  and  that  the  covenant  for  payment  of  interest 
ought  not  to  be  imported  into  it ;  and,  therefore,  that  the 
mortgagees1  right  to  all  the  interest  unpaid,  which  was 
expressly  given  by  the  proviso,  was  unaffected  by  any 
statute  of  limitations  or  principle  of  equity. 

Sutton  v.  Sutton,  31  W.  R.  369,  22  Ch.'D.  511,  con- 
sidered. 

Summons. 

A  reversionary  share  in  the  proceeds  of  sale  of 
realty  and  in  personalty  belonging  to  an  estate  which 
was  being  administered  by  the  court  was  mortgaged 
by  the  person  entitled  thereto,  subject  to  the  interest 
of  his  father,  the  tenant  for  life.  The  reversion  had 
recently  fallen  into  possession  by  the  death  of  the 
tenant  for  life,  the  real  estate  had  since  been  sold  in 
the  above  action  for  administration  of  the  estate,  and 
the  share  of  the  mortgagor  in  the  proceeds  of  sale 
and  in  the  personalty  had  been  carried  to  the  separate 
account  of  the  mortgagees  and  the  trustee  in  liquida- 
tion of  the  mortgagor.  The  proviso  for  redemption 
was  that,  if  the  mortgagor  should,  on  or  before  the 
death  of  the  tenant  for  life,  pay  the  principal  sum 
"  with  interest  for  the  same  in  the  meantime  "  at  the 
specified  rate,  the  mortgagees  would  reconvey. .  Then 
followed  two  distinct  covenants,  one  for  payment  of 
the  principal  on  the  death  of  the  life  tenant,  the 
other  for  payment  of  interest  in  the  meantime  half- 
yearly  at  the  specified  rate.  The  proviso  did  not 
refer  to  tne  covenants.  Thirteen  years'  interest  was 
in  fact  unpaid. 

The  summons,  which  was  an  ordinary  summons  in 
the  administration  action,  asked  for  payment  to  the 
trustee  of  the  whole  of  the  fund  standing  to  the 
separate  account,  but  at  the  bar  the  mortgagees' 
right  to  payment  of  principal  and  six  years'  interest 
was  admitted. 

Farwell,  Q.C.,  and  Butcher,  for  the  trustee.— The 
mortgagees'  security  comprises  "  money  payable  out 
of  land  "  within  3  &  4  Will.  4,  o.  27,  s.  42 :  Bowyer  v. 
Woodman,  L.  R.  3  Eq.  313,  15  W.  R.  Ch.  Dig.  91 ; 
and  they  are  therefore  not  entitled  to  recover  more 
than  six  years'  arrears  of  interest.  The  money 
secured  by  the  mortgage  and  the  covenant  is  one  and 
the  same,  so  that  when  the  right  of  action  in  respect 
of  the  covenant  is  gone  the  money  to  which  the  cove- 
nant relates  cannot  be  recovered  by  any  other  means  : 
Sutton  v.  Sutton,  31  W.  R.  369, 22  Ch.  D. 511 ;  Fearn- 
side  v.  Flint,  31  W.  R.  318,  22  Ch.  D.  579.  Other 
cases  are  In  re  Frisby,  Allison  v.  Frisby,  38  W.  R. 
65,  43  Ch.  D.  106 ;  Hebblethwaite  v.  Peever,  40  W.  R. 
318,  [1892]  1  Q.  B.  124;  and  In  re  Nugent's  Trusts, 
19  L.  R.  Ir.  140.  Hunter  v.  Nockolds,  1  Mao.  &  Q. 
640,  and  Smith  v.  Hill,  9  Ch.  D.  143,  26  W.  R.  Dig. 
146,  are  not  in  point.  In  re  Slater's  Trusts,  27  W.  R. 
448,  11  Ch.  D.  227,  is  in  our  favour,  and  In  re 
Marshfield,  Marshfield  v.  Hutchings,  35  W.  R.  491,  34 
Ch.  D.  721,  and  Mellersh  v.  Brown,  38  W.  R.  732,  45 
Ch.  D.  225,  are  distinguishable. 

Levett,  Q.C.,  and  J.  G.  Wood,  for  the  mortgagees* 
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High  Coubt. 


In  be  Turnbb.— Sakguinetti  v.  Stucxey's  Bank. 


High  Coubt. 


— The  mortgagor  can  only  redeem  on  paying  what  he 
has  agreed  to  pay,  and  the  rule  applicable  to  fore- 
closure is  the  same.  See  Harlock  v.  Ashbury,  30  W.  R. 
327,  19  Ch.  D.  539,  as  to  foreclosure.  Neither  Sutton 
v.  Sutton  nor  seotion  42  of  3  &  4  Will.  4,  c.  27  apply 
at  all,  nor  would  that  case  support  the  argument. 
In  Clarkson  v.  Henderson,  28  W.  B.  907,  14  Ch.  D. 
348,  the  mortgagee  of  reversionary  property  was  not 
limited  to  six  years'  interest. 

Farwell,  Q.  C,  replied. 

Nov.  16 — Chitty,  J. — The  question  is  whether  the 
mortgagees  are  entitled  by  virtue  of  their  mortgage 
security  to  all  the  interest  unpaid,  or  only  to  six 
years'  interest.  [His  lordship  here  stated  the  above- 
mentioned  facts,  and  continued :]  The  argument  for 
the  trustee  that  no  more  than  six  years'  interest  can 
be  recovered  was  founded  on  Sutton  v.  Sutton.  The 
decision  of  the  Court  of  Appeal  in  that  case  is  binding 
on  me,  and  I  accept  it  without  comment.  The  sub- 
sequent history  of  that  case  is  remarkable.  After 
the  demurrer  had  been  overruled  by  the  Court  of 
Appeal,  the  plaintiffs  amended  their  statement  of 
claim  by  alleging  (as  was  the  fact)  that  the  mortgage 
comprised  some  land  in  Jamaica  which,  by  reason  of 
its  trifling  value,  had  not  been  mentioned  in  the 
original  pleadings :  and  having  thus  displaced  the 
ground  upon  which  the  Court  of  Appeal  had  pro- 
ceeded, there  being  no  Statute  of  Limitations  for  the 
shorter  period  of  twelve  years  applicable  to  the 
Jamaica  land,  they  obtained  payment  of  the  money 
due  under  the  covenant,  and  by  a  judgment  of  the 
court  in  the  action.  This  subsequent  history  of  the 
case,  however,  leaves  the  decision  of  the  Court  of 
Appeal  untouched,  although  it  may  explain  why  an 
appeal  was  not  carried  to  the  House  of  Lords.  Upon 
the  foundation  of  Sutton  v.  Sutton  the  trustee's 
counsel  have  ingeniously  raised  an  elaborate  super- 
structure, into  the  details  of  which  I  do  not  enter, 
because  the  entire  argument  is  swept  away  by  the 
terms  of  the  mortgage  deed  itself.  [His  lordship  here 
referred  to  the  frame  of  the  proviso  for  redemption 
and  covenants  for  payment  of  the  principal  sum  and 
interest  in  the  meantime,  and  continued :  J 

The  proviso  for  redemption  does  not  refer  to  the 
covenants.  It  is  a  distinct  contract,  and  there  is  no 
ground  for  importing  into  it  the  covenant  for  pay- 
ment of  interest.  Now,  on  the  proviso  for  redemption 
two  things  are  dear :  first,  that  within  the  express 
terms  of  that  contract  the  mortgagor  was  entitled  to 
redeem  at  any  time  before  the  death  of  the  tenant  for 
life  on  payment  of  the  principal  sums  with  interest  in 
'the  meantime;  secondly,  that  the  mortgagees  were 
not  entitled  to  institute  any  action  to  enforce  by  fore- 
closure or  otherwise  their  mortgago  charge  before  the 
death  of  the  tenant  for  life.  This  is  the  effect  of 
the  express  bargain  between  the  parties.  Default  in 
payment  of  interest  under  the  covenant  would  not 
nave  entitled  the  mortgagees  to  enforce  their  security. 
This  application  in  point  of  form  is  neither  fore- 
closure by  the  mortgagees  nor  redemption  by  the 
trustee.  The  application  is  made  by  ordinary  sum- 
mons by  the  trustee  asking  for  payment  of  the  fund 
to  himself;  probably  the  better  view  would  be  to 
treat  the  application  as  one  for  redemption.  But  I 
lay  no  stress  on  this  point,  because  I  think  that  the 
rights  of  the  parties  to  the  fund  would  be  the  same, 
whether  the  question  of  interest  was  raised  in  an 
action  for  foreclosure  or  for  redemption.  If  on  or 
before  the  death  of  the  tenant  for  life  the  mortgagor 
had  sought  to  redeem,  he  would  have  been  bound  to 

Say  all  the  interest  unpaid  down  to  the  redemption. 
F  the  mortgagees  had  Drought  an  action  to  foreclose 
on  or  after  the  death  of  the  tenant  for  life,  they  would 
have  been  entitled  to  all  the  interest  unpaid  down  to 


the  foreclosure.    There  is  no  statute  of  limitation* 
that  could  be  well  pleaded  against  the  mortgagees  in 
the  only  action  that  they  could  have  instituted:  the 
principal  and  interest  on  the  charge  could  not  have 
been  claimed  by  them  under  the  proviso  until  after 
the  death  of  the  tenant  for  life.    I  am  asked  to  import 
the  covenant  for  payment  of  interest  into  the  proviso 
for  redemption  for  the  purpose  of  making  the  interest 
in  arrear;  this,  I  think,  would  be  to  alter  the  exproa 
contract  of  the  parties  in  relation  to  the  charge.   The 
object  and  effect  of  a  foreclosure  suit  when  worked 
out  is  to   recover  the  mortgaged  property — ije.,  to 
make  the  mortgagee's  title  to  the  property  absolute 
by  barring  the  right  to  redeem.    The  distinction  be- 
tween the  charge  and  the  personal  covenant  for  pay- 
ment existed  before  the  Judicature   Act,  and  still 
exists.     In  the  old  Court  of  Chancery  a  mortgagee 
could  not  sue  for  payment  on  the  personal  covenant ; 
he  was  entitled  to  bring  his  suit  for  foreclosure  m 
that  court,  and,  without  any  interference  by  the  court 
of  equity,  to  bring  his  action  on  the  covenant  in  the 
court  of  common  law.    Since  the  Judicature  Acts  he 
can  maintain  both  actions  in  this  division,  and  the 
well-known  forms  of  judgment  in  modern  practice 
keep  distinct  the  two  distinct  remedies.    According 
to  one  of  the  reasons  given  in  Sutton  v.  Sutton,  the 
security  on  land  is  the  greater,  and  the  personal  lia- 
bility on  the  covenant  is  the  lesser.    But,   without 
pursuing  the  matter  further,  I  hold  that  the  mort- 
gagees' right  to  all  the  interest  unpaid  is  expressly 
given  by  the  redemption  clause,  and  is  unaffected  by 
any  statute  of  limitations  or  principle  of  equity. 

Application  refused. 

Solicitor  for  the  applicant,  S.  Seal. 

Solicitors  for  the  mortgagees,  Flower,  Nussey,  & 
Fellowes. 


Sanguinbtti  v.  Stucxey's  Bank.  (o.). 
Bankruptcy —  Voluntary  settlement — Avoidance — Puisne 
incumbrancers — Priority — Bankruptcy  Act,  1883  (46 
<fe  47  Vict.  c.  52),  s.  47. 

The  avoidance  of  a  voluntary  settlement  under  section 
47  of  the  Bankruptcy  Act,  1883,  does  not  give  the  settlor'* 
trustee  in  bankruptcy  any  priority  over  puisne  incum- 
brancers. 

Ex  parte  Payne,  In  re  Cross,  27  W.  R.  808,  lid. 
D.  539,  and  Ex  parte  Blaiberg,  In  re  Toomer,  31 
W.  R.  906,  23  Ch.  D.  254,  followed. 

By  a  voluntary  post-nuptial  settlement  executed  in 
March,  1883,  a  tenant  for  life  of  settled  property 
charged  his  life  interest  with  an  annuity  of  £800  per 
annum  in  favour  of  his  wife  and  children.  Subse- 
quently to  the  execution  of  such  settlement  he  gave 
the  plaintiff  an  equitable  charge  on  such  life  interest. 
In  February,  1885 — i.e.,  within  two  years  after  the 
date  of  the  settlement — the  settlor  became  bankrupt, 
and  the  settlement  was  set  aside  as  against  his  trus- 
tee in  bankruptcy  under  section  47  of  the  Bankruptcy 
Act,  1883.  The  plaintiff  having  brought  a  foreclosure 
action,  the  trustee  in  bankruptcy  claimed  on  fcehalf 
of  the  unsecured  creditors  to  take  the  £800  a  yen 
comprised  in  the  settlement  in  priority  to  the  plain- 
tiff's charge. 

Farwett,  Q.C.,  and  Fossett  Lock,  for  the  trustee  is 

(a.)  Reported  by  G.  Rowland  Alston,  Esq., 
Barrister-at-Law. 


VgLXlHL      [^.5,  mi*.]       THE  WEEKLY  REPORTER. 


165 


HighOoukt. 


SANGUimETTi  v.  Stuokey's  Bank. 


High  Coubt. 


bankruptcy. — The  plaintiff's  charge  is  not  accelerated. 
Under  section  47  the  settlement  is  only  "  void  against 
the  trustee  in  the  bankruptcy."  He  is  entitled  to 
keep  the  instrument  alive  against  all  puisne  incum- 
brancers, just  as  if  the  security  for  the  £800  a  year 
had  been  valued  and  given  up  to  him  and  the  annuity 
proved  for,  as  in  Oracknall  v.  Janson,  6  Oh.  D.  735, 
26  W.  B.  Dig.  148. 

Levett,  Q.C.j  and  George  Henderson,  for  the  plain- 
tiff.—The  case  is  covered  by  the  analogous  cases 
under  the  Bills  of  Sale  Acts.  A  trustee  who  sets  aside 
a  bill  of  sale  under  these  Acts  cannot  stand  in  the 
place  of  the  grantee,  and  thus  acquire  priority  over 
subsequent  incumbrancers :  Ex  parte  Payne,  In  re 
Cross,  27  W.  B.  808, 11  Oh.  D.  539,  following  Ex  parte 
Leman,  In  re  Barrand,  25  W.  B.  65,  4  Ch.  D.  23 ; 
compare  Ex  parte  Blaiberg,  In  re  Toomer,  31  W.  B. 
906,  23  Ch.  D.  254. 

Kenyan  Parker  and  J.  W.  Baines,  for  other  parties. 

Chitty,  J. — The  point  that  I  have  to  consider  is 
the  effect  of  the  bankruptcy  order  which  set  aside  the 
settlement  as  against  the  trustee  in  bankruptcy.  The 
present  plaintiff,  being  a  secured  creditor  and  standing 
outside  the  bankruptcy  proceedings  in  virtue  of  his 
security,  was  not  a  party  to  the  order,  and  is  not 
affected  by  it.  So  far  as  he  is  concerned  the  order  is 
res  inter  alios  acta. 

Now  the  defendant,  the  trustee  in  bankruptcy,  says 
that  the  settlement  is  declared  to  be  void  as  against 
him  only,  and  that,  therefore,  the  result  is  that  it  is 
not  declared  void  as  against  the  plaintiff  in  the 
present  action.  That  proposition  on  the  part  of 
the  trustee  is  correct.  The  only  person  who  gets,  on 
the  face  of  the  order,  the  benefit  of  the  order  is  the 
trustee  in  bankruptcy.  The  order  appears  to  have 
been  made  in  virtue  of  the  47th  section  of  the  Bank- 
ruptcy Act,  1883,  the  provisions  of  which,  shortly 
stated,  are  to  tins  effect,  that  a  settlement  of  property 
not  being  a  settlement  made  before  and  in  considera- 
tion of  marriage,  ^>r  made  in  favour  of  a  purchaser  or 
incumbrancer  in  good  faith  and  for  valuable  consider- 
ation, or  a  settlement  made  on  or  for  the  wife  or 
children  of  the  settlor  of  property  which  has  accrued 
to  the  settlor  after  marriage  in  right  of  the  wife,  shall, 
if  the  settlor  becomes  bankrupt  within  two  years 
after  the  date  of  the  settlement,  be  void  against  the 
trustee  in  the  bankruptcy,  &c.  The  settlement  here, 
being  made  within  two  years  of  the  bankruptcy,  fell 
within  that  portion  of  the  section. 

Now  it  has  been  argued  on  the  part  of  the  trustee 
in  bankruptcy  that  he  is  trustee  for  the  unsecured 
creditors.  That  proposition  again  I  think  is 
correct.  The  mortgagee  stands  outside  the  bank- 
ruptcy. He  may  come  in  under  the  bankruptcy 
subject  to  the  provisions  relating  to  mortgagees  who 
come  in.  I  accept  the  argument  for  the  defendant 
that  the  trustee  in  the  bankruptcy  means  the  trustee 
for  the  general  body  of  unsecured  creditors,  and  that 
this  avoiding  against  the  trustee  does  not  avoid  in 
favour  of  a  mortgagee  for  whom  the  trustee  in  the 
bankruptcy  is  not  trustee.  But  that  leaves  the  ques- 
tion open  with  regard  to  the  effect  of  this  order,  and 
here  a  somewhat  curious  point  seems  to  arise.  The 
[  defendant,  as  was  shown  in  the  argument  ultimately 
K.  developed  at  the  bar,  is  claiming  the  benefit  of  the 
Seder  as  against  the  plaintiff,  and  the  argument  is 
:  that  the  settlement,  being  avoided  against  the 
trustee,  is  avoided  for  the  benefit  of  the  general  body 
of  unsecured  creditors,  and  that  the  result  is  that  this 
proceeding,  to  which  the  secured  creditors— namely, 
the  plaintiff  and  the  other  puisne  incumbrancers  in 
this  suit — were  not  parties,  nas  been  to  vest  in  the 
trustee  the  property  whioh  purported  to  pass  by  the 


settlement,  whioh  settlement,  at  the  instance  of  the 
trustee,  the  court  has  declared  to  be  void  as  against 
him.  I  think  that  it  is  not  an  incorrect  statement  of 
the  line  of  defence  to  say  that  the  defendant  trustee, 
in  the  result  of  the  argument,  is  endeavouring  to  set 
up  as  against  the  mortgagee  incumbrancers,  subject  to 
whose  bond  fide  title  the  property  of  the  bankrupt 
vested  in  him,  a  settlement  which  he  has  himself, 
through  the  action  of  the  court,  set  aside — set  aside,  I 
agree,  not  generally,  but  set  aside  so  far  as  relates 
to  him. 

Now  the  47th  section  of  the  Act  does  not  use  the 
term  "  fraud."  No  doubt,  having  regard  to  the 
course  of  legislation  on  this  subject,  the  Legislature 
considered,  without  mentioning  fraud  on  the  face  of 
the  section,  that  the  settlements  referred  to,  with  the 
exceptions  mentioned,  ought  not  to  stand  as  against 
the  trustee  in  bankruptcy.  It  is  notioeable  that 
settlements  made  in  good  faith  for  valuable  considera- 
tion are  excepted.  I  think  it  is  not  necessary  for  me 
to  say  whether  the  trustee  has  obtained  that  order 
against  the  settlement  on  the  footing  that  the  settle- 
ment was  fraudulent.  I  think  the  better  mode  of 
expressing  myself  is  to  say  that  it  has  been  avoided 
under  this  section.  But  being  avoided  under  that 
section  against  the  trustee  does  not,  in  my  opinion, 
enable  the  trustee  to  say  that  this  order,  coupled  with 
the  47th  section  and  the  other  sections  of  the  Act,  had 
the  effect  of  transferring  to  him  all  the  beneficial 
interests  of  the  parties  who  were  interested  in  the 
settlement — that  is  to  say,  all  the  beneficial  interests 
to  the  extent  that  would  be  required  to  answer  the 
trustee's  claim  in  bankruptcy  for  the  unsecured 
creditors.  Whether  the  settlement  is  void  or  not  void 
as  against  the  incumbrancers  is  a  question  left  un- 
touched by  the  47th  section,  and  it  is  clear  that  the 
plaintiff  might,  if  so  advised,  have  impeaohed  the 
settlement  in  this  action,  and  brought  the  persons 
beneficially  interested  under  the  settlement  before  the 
court  for  the  purpose  of  having  it  declared  that  the 
settlement  was  void  as  against  him  a  creditor,  and 
might  have  obtained  a  proper  judgment  to  enforce 
his  securities.  The  plaintiff  did  not  take  that 
course. 

I  think  the  parties,  as  I  tried  to  express  it  in  the 
commencement  of  this  judgment,  have  come  here  to 
have  this  one  question  decided,  and  this  only — 
whether  the  effect  of  the  order  obtained  is  to  pass 
the  property  in  the  settlement  to  the  trustee  in 
bankruptcy.  In  my  opinion  the  effect  of  that  order 
is  not  such  as  is  contended  for.  It  would  be  strange 
that  that  section  should  have  the  effect  of  vesting 
the  property  comprised  in  the  settlement  in  the 
trustee  as  against  incumbrancers  or  mortgagees 
outside  the  bankruptcy. 

In  my  opinion  the  principles  established  bv  Ex  parte 
Payne  and  Ex  parte  Blaiberg,  cited  at  the  bar,  apply 
to  this  case,  and  I  cannot  find  any  just  or  sufficient 
ground  for  saying,  consistently  with  the  oourse  of 
authority  on  this  subject,  that  the  property  com- 
prised in  the  settlement  has  passed  to  the  trustee  in 
bankruptcy.  I  am  strongly  impressed  with  the 
peculiar  position  taken  up  by  the  trustee  in  bank- 
ruptcy when  he  says  that  the  very  document  that  he 
had  set  aside  as  against  himself  is  still  a  document 
or  a  settlement  that  he  can  set  up  as  against  the 
plaintiff.  I  cannot  accede  to  that  view,  and  the 
defendant's  contention  therefore  fails. 

Solicitors,  Bowcliffes,  Bawle,  &  Co.,  for  John  Trevor 
Davies,  Sherborne,  Dorset;  Richard  Fwrber ;  O.  J. 
Coldham. 
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H.  C.       National  Folding  Box  and  Paper  Co.  v.  National  Folding  Box  Co.  (Limited).       H.  C. 


National  Folding  Box  and  Paper  Oo.  v.  National 
Folding  Box  Oo.  (Limited),  (a.) 

Company — Name — Calculated  to  deceive— Striking  out 
paragraph  of  affidavit. 

A  foreign  company  trading  in  this  country  is  entitled 
to  restrain  the  use  of  a  name  so  similar  as  to  be  calculated 
to  deceive  its  customers. 

To  state  that  the  members  of  a  company  which  is 
plaintiff  are  undischarged  bankrupts  is  irrelevant  to  the 
action,  and  a  paragraph  containing  such  an  allegation 
will  be  struck  out. 

Motion. 

The  plaintiff  company  manufactured  their  goods  in 
America,  but  sold  them  in  this  country.  The  defend- 
ant company,  who  formerly  traded  as  J.  M.  Parmenter 
&  Co.  (Limited),  adopted  the  name  of  the  National 
Folding  Box  Go.  in  June,  1894.  There  was  evidence 
that  the  names  of  the  two  companies  were  so  similar 
that  they  were  calculated  to  lead  persons  to  take  the 
goods  of  the  defendant  company  instead  of  those  of 
the  plaintiff  company. 

Levett,  Q.C.,  and  Beddall,  for  the  plaintiff  company, 
said  that  the  names  were  so  similar  as  to  lead  to  con- 
fusion and  deceive  customers  of  the  plaintiff  com- 
pany. 

Byrne,  Q.C.,  Crump,  Q.C.,  and  i£.  Lewis  Thomas,  for 
the  defendant  company. — One  company  manufactures 
in  America,  one  here.  "  National "  means  the 
couutry  of  manufacture — the  United  States  in  the 
case  of  the  plaintiff  company.  Mere  similarity  of 
name  will  not  induce  the  court  to  grant  an  injunction. 
[They  cited  London  and  Provincial  Law  Assurance 
Society  v.  London  and  Provincial  Joint-Stock  Life  Insur- 
ance Co,,  17  L.  J.  Oh.  37  ;  London  Insurance  v.  London 
and  Westminster  Insurance  Corporation,  32  L.  J.  Oh. 
664,  11  W.  fi.  Ch.  Dig.  43;  Colonial  Life  Insurance 
Co.  v.  Home  and  Colonial  Insurance  Co.  {Limited),  12 
W.  E.  783,  33  Beav.  548 ;  Merchant  Banking  Co.  of 
London  v.  Merchants9  Joint-Stock  Bank,  26  W.  R.  847, 
9  Oh.  D.  560;  Civil  Service  Supply  Association  v. 
Dean,  13  Ch.  D.  512,  28  W.  R.  Dig.  229.]  At  all 
events,  the  matter  should  stand  over  until  the  trial. 

North,  J. — The  injunction  must  go.  It  is  now 
suggested  for  the  first  time  that  the  matter  should 
stand  until  the  trial,  but  I  cannot  accede  to  that.  It  is 
said  that  there  is  no  evidence  that  taking  the  name  of 
the  plaintiff  company  will  result  in  deceiving.  I 
think  that  there  is ;  the  only  difference  in  the  titles  is 
the  word  "  Paper,"  and  the  presence  of  that  word 
would  not  prevent  persons  being  deceived.  The  evidence 
as  to  the  probability  of  people  being  deceived  is  uncon- 
tradicted. Mr.  Crump  says  that  "National"  means 
"  American  "  in  one  case  and  not  in  the  other ;  but 
the  name  does  not  express  this;  and  although  the 
manufacture  may  be  in  America,  the  plaintiff  com- 
pany sell  their  goods  and  are  entitled  to  protection 
here.  The  defendant  company  is  trying  to  pass  off 
its  goods  as  those  of  the  plaintiff  company,  and  it 
has  no  right  to  make  such  misrepresentations.  I 
think  the  names  similar.  The  defendant  company 
adopted  the  name  only  last  June,  and  no  sufficient 
reason  for  the  change  is  given. 

The  plaintiff  company  is  entitled  to  an  order  as 
asked,  and  the  defendant  company  must  be  restrained 
from  using  the  title  of  the  ia  National  Folding  Box 


Oo.,"  or  any  other  colourable  imitation  of  the  plain- 
tiff company's  name. 

In  one  of  the  affidavits  filed  in  opposition  to  the 
motion  it  was  alleged  that  two  of  the  members  of 
the  plaintiff  company  had  had  receiving  orders  made 
against  them. 

Levett,  Q.C.,  moved  to  strike  out  the  paragraph 
containing  this  allegation. 

E.  Lewis  Thomas. — This  is  relevant.  It  shows  the 
position  of  the  manager  and  secretary  of  the  plaintiff 
company. 

North,  J. — The  statement  complained  of  is  that 
two  of  the  members  of  the  plaintiff  company  hare 
had  receiving  orders  made  against  them.  That  has 
nothing  to  do  with  the  action,  for  the  company  is 
plaintiff,  and  not  the  individuals  who  compose  it,  and 
the  paragraph  has  only  been  introduced  for  purposes 
of  prejudice.  The  plaintiff  company  is  entitled  to 
succeed,  and  the  paragraph  must  be  struck  out,  with 
costs. 

Solicitor  for  the  plaintiff,  J.  R.  Pakeman. 

Solicitors  for  the  defendants,  Bird,  Moore,  & 
Strode. 


(a.)  Reported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 
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Ex  parte  The  Vicar  of  Castle  Bytham.  (o.) 

Settled  land —Money  in  court  under  Lands  Clauses  Ad 
— Application  of— Land  limited  to  vicar  tl  and  hit 
successors" — Glebe  land — Terminable  rent-charges— 
Redemption  of—Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  ss.  1,  32— Settled  Land  Act,  1887  (50  <fe 
51  Vict.  c.  30),  s.  1 — Lands  Glauses  Consolidation 
Ad,  1845  (8  &  9  Vict.  c.  18),  s.  69. 

By  an  award  made  under  an  Inclosure  Act  of  Geo. 
III.  lands  were  conveyed  to  the  then  vicar  of  C.  "  and 
his  successors."  A  portion  of  these  lands  was  taken  by 
a  railway  company  in  pursuance  of  their  compulsory 
powers,  the  purchase-money  being  paid  into  court.  In 
1878,  1879,  and  1884  the  vicar  of  C.  carried  out  certain 
improvements  on  the  glebe,  and,  to  defray  the  cost  of  thus 
improvements,  with  the  consent  of  the  then  patrons  of  the 
living,  created  rent-charges  upon  the  glebe  land,  repay- 
able by  half-yearly  payments  during  a  fixed  period. 
The  vicar  made  application  to  the  court  that  a  portion 
of  the  purchase-money  might  be  applied  in  redemption 
of  the  rent-charges. 

Held,  that  the  land  sold  to  the  railway  company  was 
not  "  settled  land  "  within  the  meaning  of  section  1  of 
the  Settled  Land  Act,  1882 ;  that  the  word  "settlement " 
in  section  32  of  the  Settled  Land  Act,  1882,  must  be  read 
as  having  the  same  wide  meaning  as  the  word  "  settled" 
in  section  69  of  the  Lands  Clauses  Act ;  and  that,  under 
those  two  sections,  read  together,  and  section  1  of  the 
Settled  Land  Act,  1887,  the  court  had  jurisdiction  to 
grant  the  application ;  but  that  the  case  was  not  one  in 
which  the  court  would  exercise  its  jurisdiction  in  favour 
of  the  applicant. 

By  virtue  of  an  Inclosure  Act  of  Geo.  III.  and 
an  award  made  thereunder  a  piece  of  land  was 
conveyed  to  the  then  vicar  of  Castle  Bytham*  in 
Lincolnshire,  "and  his  successors."  Apart  of  this 
land  was  taken,  under  their  compulsory  power*,  by 
the  Midland  Railway  Co.,  who  paid  the  purchase- 
money  into  court.  The  purchase-money  had  remained 

(a.)  Reported  by  Arnold  Glover,  Esq.,  Barrister- 
at-Law. 
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Ex  parte  The  Vicar  of  Castle  Bytham. 


High  Court. 


in  court  up  to  the  present  time,  the  interest  having 
been  in  the  meantime  paid  to  the  vicar  for  the  time 
being  under  orders  of  the  court. 

In  1878,  1879,  and  1884  the  vicar  of  Castle 
Bytham,  the  present  applicant,  having  executed 
certain  improvements  on  the  glebe,  raised,  with  the 
consent  of  the  patrons  of  the  living  and  the  sanction 
of  the  Inolosure  Commissioners,  sums  to  pay  for 
these  improvements.  The  money  was  raised  by  the 
creation  of  terminable  rent-charges  upon  the  glebe, 
repayable  by  half-yearly  instalments  during  a  period 
of  twenty -five  years.  The  improvements  were  all 
men  as  are  authorized  by  the  Settled  Land  Aot,  1882. 

The  total  net  income  received  by  the  vicar  from  all 
sources  (exclusive  of  the  interest  on  the  money  in 
court)  was  £190,  out  of  which  he  had  to  pay  £15 
per  annum  in  respect  of  instalments  of  the  rent- 
charge,  leaving  an  available  income  of  only  £115  per 


This  was  an  application  by  the  vicar  that  out  of 
the  money  in  court  representing  the  purchase-money 
paid  by  the  Midland  Bailway  Co.  the  sum  of  £709 
might  be  applied  in  redemption  of  the  rent-charges. 

Section  2  (1)  of  the  Settled  Land  Act,  1882,  is  as 
follows : — "Aiiy  deed,  will,  agreement  for  a 
settlement,  or  other  agreement,  covenant  to  sur- 
render, copy  of  court  roll,  Aot  of  Parliament,  or 
other  instrument,  or  any  number  of  instruments, 
whether  made  or  passed  before  or  after,  or  partly 
before  and  partly  after  the  commencement  of  this 
Act,  under  or  by  virtue  of  which  instrument  or 
instruments  any  land,  or  any  estate  or  interest  in 
land,  stands  for  the  time  being  limited  to  or  in  trust 
for  any  persons  by  way  of  succession,  creates  or  is  for 
purposes  of  this  Act  a  settlement,  and  is  in  this  Aot 
referred  to  as  a  settlement,  or  as  the  settlement,  as 
the  case  requires."  Sub-section  (3)  provides  that 
"  land,  and  any  estate  or  interest  therein,  which  is  the 
rabject  of  a  settlement,  is  for  purposes  of  this  Aot 
settled  land,  and  in,  in  relation  to  the  settlement, 
referred  to  in  this  Act  as  the  settled  land." 

Section  32  provides  that  where,  under  an  Act 
incorporating  or  applying  the  Lands  Clauses  Con- 
solidation Acts,  money  is  paid  into  court,  and  "is 
liable  to  be  laid  out  in  the  purchase  of  land  to  be 
Bade  subject  to  a  settlement,  then,  in  addition  to  any 
mode  of  dealing  therewith  authorized  by  the  Act 
under  which  the  money  is  in  court,  that  money*  may 
he  invested  and  applied  as  capital  money  arising 
under  this  Act    .     .    .     ." 

Section  1  of  the  Settled  Land  Act,  1887,  provides 
that  "  where  any  improvement  of  a  kind  authorized 
by  the  Act  of  1882  has  been  or  may  be  made  either 
before  or  after  the  passing  of  this  Act,  and  a  rent- 
charge,  whether  temporary  or  perpetual,  has  been  or 
nay  be  created  in  pursuance  of  any  Act  of  Parlia- 
ment, with  the  object  of  paying  off  any  moneys 
advanced  for  the  purpose  of  defraying  the  expenses 
of  men  improvement,  any  capital  money  expended  in 
redeeming  such  rent-charge,  or  otherwise  providing 
for  the  payment  thereof,  shall  be  deemed  to  be 
applied  in  payment  for  an  improvement  authorized  by 
«he  Act  of  1882." 

Section  69  of  the  Lands  Clauses  Consolidation  Act, 
1&5,  deals  with  the  application  of  purchase-money  of 
leads  taken  from  persons,  such  as  a  tenant  for  life, 
having  a  partial  or  limited  interest  only  in  such  lands, 
sad  directs  that  such  purchase*  money  may  be  applied 
in  the  following,  among  other  ways — viz.,  "in  the 
discharge  of  any  debt  cr  incumbrance  affecting  the 
Bads  in  respect  of  which  such  money  shall  have  been 
paid,  or  affecting  other  lands  settled  therewith  to  the 
i  or  the  like  uses,  trusts,  or  purposes." 


May  24. — Yate-Lee,  for  the  applicant. — The  court 


has  jurisdiction  to  make  this  order.  In  the  first  place, 
the  Inolosure  Aot  and  award  constitute  a  "  settle- 
ment" within  the  definition  section  of  the  Settled 
Land  Act,  1882.  [Stirling,  J.— If  that  contention 
is  right,  the  vicar  could  sell  P]  Yes.  The  case  also 
comes  within  section  32  of  the  Act  of  1882 :  In  re 
Byron's  Charity,  31  W.  R.  517,  23  Ch.  D.  171 ;  In  re 
Bethlehem  and  Bridewell  Hospitals,  34  W.  B.  148,  30 
Ch.  D.  541 ;  Ex  parte  Jesus  College,  Cambridge,  W.  N., 
1884,  p.  37,  32  W.  R.  Dig.  115.  Section  1  of  the 
Settled  Land  Act,  1887,  specially  provides  for  the 
expending  of  capital  money  in  redeeming  a  temporary 
rent-charge.  [Stirling,  S.—In  re  Smith,  37  W.  R. 
199,  40  Ch.  D.  386,  shows  that  there  is  a  discretion  in 
the  oourt.]  I  do  not  say  there  ia  no  discretion. 
There  is  also  jurisdiction  to  make  the  order  under  the 
general  jurisdiction  of  the  oourt.  [Stirling,  J.— 
Who  is  the  .owner  of  the  advowsonP  Is  he  not 
affected  P]  The  Bishop  and  the  Dean  and  Chapter  of 
Lincoln  are  the  patrons. 

The  case  was  adjourned  for  the  consent  of  the 
patrons  to  be  obtained. 

Oct.  25. — Wace,  for  the  Bishop  and  the  Dean  and 
Chapter  of  Lincoln.  —  The  patrons  of  the  living 
oppose  the  application,  on  the  ground  that 
there  is  no  jurisdiction  to  grant  it,  and  that, 
even  if  there  were  jurisdiction,  the  oourt  should 
not  exercise  its  discretion  in  favour  of  the 
application.  The  money  was  paid  in  under  the 
Lands  Clauses  Consolidation  Act,  but  it  cannot  be 
applied  under  that  Act  in  the  manner  suggested :  In 
re  Louth  and  East  Coast  Railway  Co.,  24  W.  R.  723,  2 
Ch.  D.  225 ;  Ex  parte  The  Rector  of  Kirk*meaton,  30 
W.  R.  539,  20  Ch.  D.  203.  The  proposed  application 
of  the  purchase-money  can  only  be  effected  under  the 
Settled  Land  Act,  1882,  and  there  is  no  "  settlement " 
within  the  definition  section  of  that  Act.  The 
applicant  must  show  that  the  glebe  land  generally 
was  "  settled  land."  If  any  land  was  settled  it  was 
the  land  conveyed  by  the  Inclosure  Act  and  the 
award.  Even  that  land  was  conveyed  to  a  corpora- 
tion sole,  and  was,  therefore,  not  settled.  The  cases 
relied  on  by  the  applicant  are  cases  of  charity  land. 
[Stirling,  J.  —What  is  the  distinction  ?]  In  those 
cases  there  must  have  been  a  title  deed  under  which 
the  rights  were  enjoyed.  At  any  rate,  your  lordship 
is  not  bound  by  the  decisions,  this  being  ecclesiastical 
land. 

Yate-Lee  replied. 

Stirling,  J. — This  is  an  application  which  raises 
several  questions  not  free  from  difficulty  under  the 
Settled  Land  Acts.  In  the  view  which  I  take  of  the 
case  it  is  not  necessary  that  I  should  decide  every 
point  whioh  has  been  raised,  but  I  desire  to  take 
some  notice  of  them  in  due  order.  The  case  is  a  very 
simple  one  as  regards  the  facts.  [His  lordship  stated 
the  facts.]  That  being  the  state  of  things,  it  has  come 
to  pass,  from  causes  with  whioh  we  are  familiar,  that 
the  value  of  the  glebe  land  to  the  vicar  is  now  very 
much  less  than  it  used  to  be,  and  it  cannot  be  doubted 
that  he  heavily  feels  the  pressure  of  the  payment  of 
these  instalment*,  and  he  applies  to  the  court  that  a 
portion  of  the  fund  in  oourt  should  be  applied  in  the 
redemption  of  these  terminable  charges.  That  cannot 
be  done  except  under  the  powers  of  the  Settled  Land 
Acts.  It  is  necessary,  in  order  that  the  application 
should  succeed,  first  of  all,  to  show  that  the  case  is 
fully  within  the  terms  of  the  Settled  Land  Act,  1882, 
and,  secondly,  that,  if  it  be  so,  it  is  a  case  in  which 
the  court  ought  properly  to  exercise  the  discretion 
vested  in  it  by  the  Settled  Land  Act,  1887,  and  direct 
the  payment. 

With  reference  to  the  question  of  the  jurisdiction 
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of  the  court,  two  arguments  have  been  urged.    First 
of  all  it  is  said  that  this  is  settled  land  within  the 
meaning  of  the  Settled  Land  Act,  1882,   where  a 
settlement  is  denned  to  be  any  instrument,  reading  it 
shortly,  under  or  by  virtue  of  which  "  any  estate  or 
interest  in  land  stands  for  the  time  being  limited  to 
or  in  trust  for  any  persons  by  way  of  succession." 
Now  that  raises  a  very  wide  question,  because,  if  that 
contention  is  well  founded,  not  only  would  there  be 
jurisdiction  in  this  court  to  deal  with  the  money  in 
court,  but,  independently  of  the  court,  each  successive 
vicar  would  have  power  to  deal  with  the  land  in 
question  by  sale  or  lease  in  accordance  with  the  pro- 
visions of  the  Settled  Land  Acts.    This  is  ecclesiastical 
land,  and  by  the  statute  of  13  Elk.  c.  10,  s.  2,  par- 
sons, amongst  other  persons,   are  prohibited   from 
alienating,  except  to  a  very  limited  extent,  houses, 
lands,    tithes,    tenements,    or   other    hereditaments 
being    parcel    of   the   vicarage.       The   restrictions 
contained   in  that  statute  have  been  to  a  certain 
extent     removed    in    modern    times,    but    in    no 
cases,   I  believe,  can  alienations  take  place  by  an 
ecclesiastical  corporation  within  the  meaning  of  the 
Statute  of    Elizabeth  without   the    consent  of  the 
Ecclesiastical  Commissioners,   and  it  is  difficult  to 
imagine  that  when  the  Settled  Land  Act  was  passed 
the  Legislature  intended  to  repeal  the  Act  of  Eliza- 
beth as  to  the  extent  of  the  alienation,  or  to  dispense 
in  such  cases  with  the  consent  of  the  Ecclesiastical 
Commissioners.    But  when  one  looks  at  the  defini- 
tions, in  truth  it  seems  to  me  that  in  the  2nd  section 
of  the  Act  it  is  clear  that  the  limitation  here  is  not 
"to  or  in  trust  for  any  persons  by  way  of  succes- 
sion."   No  doubt  the  land  is  awarded  to  the  vicar 
"and  his  successors,"  but  the  word  "  successors"  is 
simply  a  word  of  limitation,  as  it  seems  to  me,  intro- 
duced for  the  purpose  of  showing  that  the  vicar  was 
to  take  in  his   corporate  capacity,   and  not  as  an 
individual,  and  it  really  has  no  greater  effect  than 
the  word  "  heirs "  in  a  limitation  to  A.  B.  and  his 
heirs.    The  whole  fee  simple  of  the  land  is,  in  point 
of  law,  vested  in  the  vicar,  subject  to  certain  restric- 
tions.   I  am  not,  therefore,  prepared  to  hold  that 
the    Inclosure    Act   and    the   award    constituted  a 
settlement  within  section  2  of  the  Act. 

But  there  is  another  way  of  looking  at  the  ques- 
tion, and  for  this  purpose  the  material  section  is 
section  32  of  the  Act  of  1882,  which  provides  that 
where,  under  the  Lands  Clauses  Consolidation  Act, 
any  money  has  been  paid  into  court  and  is  liable  to 
be  laid  out  in  the  purchase  of  land  to  be  made  sub- 
ject to  the  settlement,  then  that  money  may  be 
invested  or  applied  as  capital  money  arising  under 
the  Settled  Land  Aot  as  if  it  had  been  authorized  by 
the  Act  under  which  the  money  is  in  court.  There 
have  been  decided  a  number  of  cases,  beginning  with 
a  decision  of  Fry,  L.J.,  when  a  judge  of  first 
instance,  in  which  an  interpretation  has  been  put 
upon  the  language  of  that  section. 

The  first  case  which  arose  was  that  of  In  re  Byron* 8 
Charity.  The  headnote  to  that  case  is  as  follows : — 
[His  lordship  read  it,  and  continued : — ]  The  very 
point  was  raised  by  the  learned  judge  in  the  course 
of  the  argument.  He  savs :  "  Can  it  be  said  that  the 
purchase-money  of  land  belonging  to  a  charity  abso- 
lutely is  liable  to  be  laid  out  in  the  purchase  of  land 
to  be  made  subject  to  a  settlement?"  and  it  was 
argued  on  behalf  of  the  petitioners  that  section  32  of 
the  Settled  Land  Act  must  be  read  with  section  69  of 
the  Lands  Clauses  Consolidation  Act :  that  the  money 
was  " settled"  within  the  meaning  of  the  Lands 
Clauses  Act,  s.  69,  and,  therefore,  was  within  section 
32  of  the  Settled  Land  Act ;  and  the  learned  judge 
said :  "  I  think  the  32nd  section  of  the  Settled  Land 
Act  must  be  read  with  the  69th  section  of  the  Lands 


Clauses  Act,  and  therefore  I  make  the  order."    When 
one  looks  at  the  69th  section  of  the  Lands  Clauses 
Act  it  appears  obvious  that  the  word  "settled"  u 
used  in  a  much  wider  and  looser  sense  than  in  the 
Settled  Land  Acts.  As  was  pointed  out  in  In  re  Byron*  i 
Charity,  one  of  the  way*  in  which  the  money  maybe 
applied  is  in  the  discharge  of  incumbrances  affecting 
the  land  in  respect  of  which  such  money  shall  have 
been  paid  or  affecting  other  lands  settled  therewith 
to  the  same  or  the  like  uses,  trusts,  or  purposes,"  and 
it    may   be    applied   in   the    "purchase    of    other 
lands  to   be  conveyed,  limited,   and   settled   upon 
the  like  uses,  trusts,  and  purposes,  and  in  the  same 
manner,  as  the  land  in  respect  of  which  such  money 
shall  have  been  paid  stood  settled."    The  word  used 
is  "  settled,"  and  no  one  can  dispute  that  if  the 
present  application  had  been  made  under  the  Lands 
Clauses  Consolidation  Act  for  the  investment  of  the 
fund  in  court,  or  a  portion  of  it,  in  the  purchase  of 
land  to  be  conveyed  to  the  use  of  the  vicar  and  hit 
successors,  that  would  have  been  a  proper  application 
of  the  money,  and  the  land  so  bought  would  ham 
stood  settled  to  the  like  uses  as  the  land  taken  by  the 
railway  company  stood  settled  before  it  was  so  taken. 
The  judgment  of  Fry,  L.J.,  amounts  to  this,  that 
inasmuch  as  in  section  69  the  word  "  settled  "  is  used 
in  this  wide  and  popular  way,  the  like  interpretation 
must  be  put  on  the  word  "settlement"  oocurrms 
in  section  32,  and  that  that  word  is  not  to  be  real 
there  as  having  the  strict  meaning  in  accordance  wift 
the  definition  contained  in  section  2  (1)  of  the  Settled 
Land  Act.      The  matter  does  not  rest  solely  on  thftj 
authority  of  Fry,  L.J.,  great  as  that  authority  would 
be  by  itself,  but  Mb  decision  has  been  followed  without , 
question,    and   apparently   without    argument,   bfi 
Kay,  L.J.  (then  Kay,  J.),  in  Ex  parte  Jesus  OoJUgK 
Cambridge,  and  secondly  by  Chitty,   J.,    in  In  re 
Bethlehem  and  Bridewell  Hospitals,  so  that  there  is  thai 
authority  of  these  three  learned  judges  for  the  view 
which  is  pressed  upon  me.      Having  regard  to  that 
weight  of  authority,  I  am  not  prepared  to  take  upaq 
myself  to  say  that  that  interpretation  of  section  31 
is  one  with  which  I  cannot  agree.      It  certainly,  iaj 
many  respects,  appears  to  me  to  be  a  very  beneficial 
interpretation,  as  it  enables  the  court  to  do  tb~ 
which  may  well  have  been  within  the  purview  of 
Legislature.  At  all  events,  I  am  not  prepared  to  ~~ 
from  these  decisions,  although  personally  I  might  hsM 
felt  some  difficulty  in  coming  to  the  same  conclusion  is, 
the  first  instance.     Therefore  I  assume  that  undal 
section  32  there  is  jurisdiction  to  deal  with  the 
in  court  in  accordance  with  the  provisions   of 
Settled  Land  Acts  in  the  way  suggested     by- 
applicant.    Now  under  the  Settled  Land  Act,  1 
the  money  could  not  have  been  so  applied.    Thiat 
decided  by  the  Court  of  Appeal  in  In  re  K\ 
Settled  Estate,  33  W.   B.   569.      Shortly  after 
decision  the   Settled  Land  Aot,    1887, 
That  provides  that  where  an  authorized  impro: 
has  been  made,  and  a  rent-charge,  whether  tern] 

or  perpetual,  created,  any  capital  money  expen 

redeeming  such  rent-charge  shall  be  deemed,  to 
applied  in  payment  for  an  improvement  authorised 
the  Act  of  1882.  The  language  is  peculiar,  baft 
provides  that  any  capital  expended  in  redeeming  % 
rent-charge  is  to  be  deemed  to  be  applied  in  psvynaai 
for  the  improvement.  I  need  not  say  that  thexq 
a  discretion  in  the  court  as  to  whether  the  naoaij 
shall  be  so  applied  or  not.  There  are  a  xuunbeej 
ways  in  which  money  under  the  Aot  may  be  applfl 
and  the  court  has  a  discretion  in  the  matter.  xS| 
not  disputed,  and  cannot  be  disputed.  ; 

The  question  arises  whether  this  is  a  proper  cause! 
the  exercise  of  the  discretion  vested  in  me.  % 
patrons  of  the  living,  the  then  Bishop  and  Ttnan  m 
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Chapter  of  Lincoln,  gave  their  consent,  which  was 
necessary  under  the  Act,  to  the  creation  of  the  charge, 
on  the  terms  that  the  charge  should  be  redeemed 
within  a  limited  period.  None,  I  understand,  of  the 
ecclesiastical  dignitaries  who  then  constituted  among 
them  the  patrons  are  now  living,  but  the  present 
patrons  now  appear  and  object  to  the  order  being 
made.  They  say,  and  truly,  that  the  expenditure  of 
this  sum  in  court,  which  represents  corpus,  would 
diminish  the  value  of  the  advowson,  and  that  they 
themselves  would  not  have  consented  to  any  such 
charge  being  created  in  perpetuity  if  they  had  been 
asked  to  do  so  in  the  first  instance.  The  question, 
therefore,  is,  ought  I  now  to  say  that  this  is  a  proper 
application  of  the  fund  in  court  ?  It  does  not  appear 
to  me  that  I  ought.  I  cannot  see  that  there  is  any 
hardship  on  the  vicar  in  my  refusing  to  make  the 
order,  because  I  am  simply  keeping  him  to  the 
bargain  he  made  with  his  eyes  open;  but  if 
I  make  it  against  the  opposition  of  the  patrons, 
I  am  driving  them  into  a  bargain  whioh,  as 
they  say,  they  never  made,  and  never  would  have 
contemplated.  I  deeply  regret  that  the  value  of  the 
bring  should  have  fallen  so  low,  but  it  is  beyond  my 
power  to  obviate  it,  and  I  cannot  agree  that  I  ought 
to  make  the  order  on  that  ground.  The  depreciation 
in  value  has  arisen  from  causes  with  which  we  are 
familiar,  and  which  do  not  affect  ecclesiastical  cor- 
porations alone.  I  do  not  see  my  way  to  the  exercise 
of  my  discretion  in  favour  of  the  present  application. 
Solicitors  for  the  vicar,  Bouih,  Stacey,  <fc  Castle,  for 
SlapkUm  &  Hildyard,  Stamford. 

Solicitors  for  the  Bishop  and  the  Dean  and  Chapter 
of  Lincoln,  Petersons,  Snow,  Bloxam,  <fc  Kinder,  for 
Swan  &  Bourne,  Lincoln. 


July  14,  20,  1894. 


Chan.  Div.    ) 
Kekevich,  J.  j 

In  re  Shaw. 
Bridger  v.  Shaw,  (a.) 

Administration — Costs  of  probate  action — Personal  estate 
insufficient — Beat  estate. 

The  costs  of  contesting  a  probate  action  are  not  payable 
*it  of  real  estate,  except  under  special  circumstances. 

Adjourned  summons. 

The  question  raised  in  this  summons,  taken  out  in 
an  administration  action,  was  whether,  where  per- 
•ooal  estate  is  deficient  to  pay  the  costs  of  a  probate 
action  in  which  the  will  was  established,  the  costs  of 
that  action  ought  to  be  provided  out  of  the  real 
estate. 

Marten,  Q.C.,  and  Bardswell,  for  the  summons. — 
Re  executor  ought  to  have  his  costs  out  of  the  real 
«*ate:  Charter  v.  Charter,  24  W.  R.  874,  3  Ch.  D. 
218;  In  re  Price,  Williams  v.  Jenkins,  34  W.  R.  291, 
»  Ch.  D.  485 ;  In  re  Ptarce,  McLean  v.  Smith,  35 
W.  R.  358. 

Warmington,  Q.C.,  and  S.  B.  L.  Bruce,  for  the 
anr-at-law. 

Tanner,  for  the  executor. 

%  Benshaw,  Q.C.,  and    Charles  Browne,  for  infants 
interested  in  specifically  devised  real  estate. 

Keekwich,  J. — The  Probate  Division  in  this  case 
■ade  an  order  allowing  the  heir-at-law  his  costs  out 
of  the  estate,  leaving  the  other  costs  to  be  provided 
in  the  usual  course  of  administration.      This  appears 
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to  me  to  mean  the  personal  estate  is  to  bear  them. 
The  Court  of  Probate  in  Young  v.  Dendy,  L.  R.  1 
P.  &  D.  344,  15  W.  R.  Prob.  Big.  20,  held  that  it 
had  no  jurisdiction  to  order  payment  of  costs  out  of 
the  real  estate.  It  may  be  right  to  pay  the  costs  of 
contesting  a  will  out  of  the  real  estate  in  an  ad- 
ministration action  when  the  executor  has  taken 
proceedings  for  the  benefit  of  the  whole  estate.  It 
is  a  question  of  discretion,  but,  except  under  special 
circumstances,  the  court  ought  not  to  order  the  costs 
of  a  probate  action  to  be  borne  by  real  estate. 

Solicitors,  Letts  Brothers  for  P.  Baker,  Birming- 
ham ;  Qamlen  <b  Burdett,  for  Baker,  Lee,  &  Co., 
Birmingham. 


IN    BANKRUPTCY. 


Nov.  19,  20. 


Q.  B.  Div.  \ 

(Vaughan  Williams,  J.) ) 

In  re  Catford. 
Ex  parte  Carr  u.  Ford  &  Cajoong.  (a.) 

Bankruptcy — Property  of  bankrupt — General    lien    of 
warehouseman — Custom  of  trade  in  Bristol. 

By  a  custom  of  trade  in  Bristol,  warehouse  keepers  in 
that  city  are  entitled  to  a  general  lien  over  all  goods 
warehoused  with  them  for  all  warehouse  rent,  labour- 
age,  and  other  charges  incurred  in  connection  with  such 
goods  or  with  any  other  goods  warehoused  by  the  same 
owner— either  before  or  after. 

Motion  by  the  trustee  in  the  bankruptcy  for  an 
order  to  Messrs.  Ford  &  Canning,  warehouse  keepers 
of  Bristol,  to  deliver  up  to  him  certain  goods,  the 
property  of  the  bankrupt,  stored  in  their  warehouse, 
upon  the  payment  by  him  of  the  warehouse  rent  and 
other  charges  incurred  by  them  in  respect  of  the  said 
goods. 

Messrs.  Ford  &  Canning  filed  in  opposition  to  the 
motion  a  number  of  affidavits  by  warehouse  keepers 
in  Bristol  stating  that  by  a  local  trade  custom  they 
were  entitled  to  detain  the  goods  to  satisfy  their 
general  account  with  the  bankrupt.  The  exact 
terms  of  the  custom  were  set  forth  in  Mr.  Ford's 
affidavit  as  follows : — "  It  is,  and  has  been  for  over 
twenty  years  past,  the  undisputed  legal  usage  and 
custom  of  trade  in  Bristol  that  warehouse  keepers 
should  be  entitled  to  a  general  lien  over  all  goods 
warehoused  with  them  for  all  warehouse  rent, 
labourage,  and  other  charges  incurred  or  becoming 
payable  in  connection  with  suoh  goods  or  with  any 
other  goods  warehoused  by  the  same  individual 
either  before  or  after." 

The  affidavits  also  set  forth  several  instances  in 
which  warehouse  keepers  in  Bristol  had  successfully 
maintained  their  claim  to  the  said  general  lien 
against  trustees  in  bankruptcy  and  others,  but  the 
question  had  not  previously  come  before  any  court 
save  in  the  case  of  Ex  parte  Ludlow,  in  re  Hancock, 
W.  N,,  1879,  p.  65,  which  decided  that  wine 
merchants  in  Bristol  have  a  general  lien  over  goods 
warehoused  for  their  customers. 

This  case  was  distinguished  in  an  affidavit  made  by 
Mr.  Inskip,  solicitor,  of  Bristol,  on  behalf  of  the 
trustee,  as  establishing  a  custom  peculiar  to  the  wine 
trade  alone,  the  reason  for  its  existence  being  that  in 
that  trade  the  warehouse  keeper  is  also  the  vendor. 

Bobson,  Q.C.,  and -P.  C.  Willis,  for  the  trustee, 
contended  that  the  custom  as  alleged  was  too  wide, 
uncertain,  and  unreasonable  ;  that  it  would  extend  to 
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goods  deposited  by  persons  who  were  not  the  owners 
thereof,  and  to  charges  such  as  haulage,  which  had 
little  to  do  with  warehousing ;  and  that,  being  a  purely 
local  custom,  the  court  should  hesitate  to  affirm  it. 
They  farther  pointed  out  that  in  the  cases  set  forth 
in  the  affidavits  the  lien  had  never  been  admitted 
without  some  dispute,  that  in  fact  the  warehouse 
keepers  had  been  claiming  and  the  merchants  resist- 
ing the  lien  for  many  years.  They  distinguished 
Ex  parte  Ludlow,  In  re  Hancock,  upon  the  grounds 
set  forth  above,  and  cited  LeucJchardt  v.  Cooper,  3 
Bing.  N.  C.  99,  to  show  that  the  custom  as  stated 
was  bad. 

Whinney,  for  Messrs.  Ford  &  Canning,  pointed 
out  that,  although  the  claim  had  been  disputed,  the 
parties  disputing  had  hitherto  always  admitted  it 
without  going  to  law.  The  custom  as  stated  was  not 
too  wide,  for  it  was  not  intended  to  extend  to  goods 
warehoused  by  persons  not  the  owners  thereof ;  the 
reason  why  such  limitation  was  not  expressly  stated 
being,  that  it  was  very  rare  for  factors  or  non-owners 
to  warehouse  goods  in  Bristol.  All  that  was  really 
claimed  was  the  right  to  retain  goods  against  the 
indebtedness  of  their  owner. 

He  cited  In  re  Witt,  Ex  parte  Shubrook,  24  W.  R. 
891,  2  Ch.  D.  489,  and  Ex  parte  Ludlow,  In  re  Hancock. 

F.  C.  Willis  replied. 

Vattghan  Williams,  J.— I  have  no  doubt  as  to 
the  existence  of  this  custom.  It  seems  to  me  impos- 
sible that  any  person  can  have  dealt  with  warehouse 
keepers  in  Bristol  without  being  aware  of  its  exist- 
ence. It  has  been  urged  that  the  custom  is  unreason- 
able, and  that  it  claims  a  general  lien  over  goods 
deposited  by  a  factor.  If  it  did  so,  LeucJchardt  v. 
Cooper  would  compel  me  to  hold  that  it  was  bad. 
But  upon  studying  the  evidence  it  becomes  dear  that 
there  is  no  pretence  for  saying  that  this  custom  would 
include  a  general  Hen  upon  goods  deposited  by 
persons  other  than  the  owners  thereof.  It  has  also 
been  urged  that  it  is  bad  for  extending  to  too  wide  a 
class  of  debts.  Clearly  it  only  applies  in  respect  of 
warehousing  goods  of  the  same  owner.  True,  it 
applies  to  other  things  than  warehouse  rent,  but  I  do 
not  consider  that  unreasonable.  Nor  do  I  understand 
the  objection  that  this  custom  is  merely  local.  There 
are  of  course  general  liens  apart  from  local  which  are 
part  of  the  law  merchant  and  of  the  common  law,  of 
which  the  courts  do  not  require  proof. 

In  every  case  where  a  lien  has  to  be  proved  as  a 
fact,  it  must  be  originally  local,  limited  as  to  trade, 
and  to  place.  All  liens  were  originally  local  and 
particular. 

Application  dismissed. 

Solicitors  for  the  trustee,  Wood,  Bird,  &  Wood. 

Solicitors  for  Messrs.  Ford  &  Canning,  Torr  &  Co. 


Prob.  Div.  &  Adm.  Div. )  T  ,    „  .  lflQi 

Admiralty.  ]  Jxd? 2'  3>  1894' 

"  The  Theta."  (a.) 
Admiralty — Damage — Jurisdiction — "  Damage  done  by 
any  ship" — Personal  damage  caused  by  /all  down 
hatchway  of  ship  within  the  body  of  a  county  not 
recoverable  in  admiralty — Admiralty  Court  Act, 
1861  (24  Vict.  c.  10),  s.  7. 

A  seaman  belonging  to  a  vessel  moored  in  the  Regent's 
Canal,  within  the  body  of  a  county,  whilst  attempting  to 
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reach  the  quay  by  crossing  the  deck  of  The  T.,  a  vessel 
moored  alongside,  fell  down  one  of  the  hatchways  of  such 
last-mentioned  vessel,  and  was  injured. 

At  the  time  of  the  accident  the  hatchway  was  merely 
covered  with  a  tarpaulin.  The  seaman,  to  recover  for 
the  injury  he  had  sustained,  instituted  an  action  in  rem 
against  The  T.  Thereupon  her  owners  entered  an 
appearance  under  protest  in  the  suit,  and  moved  to  set 
aside  the  writ  of  summons,  on  the  ground  of  want  of 
juristliction. 

Held,  that  the  motion  must  be  granted,  as  the  damage 
proceeded  for  in  the  suit  was  not  "  damage  done  by  a 
ship  "  within  the  meaning  of  section  7  of  the  Admiralty 
Court  Act,  1861. 

This  was  a  motion  on  behalf  of  the  owners  of  the 
vessel  Theta,  the  defendants  under  protest  in  an 
action  in  rem  instituted  on  behalf  of  William  Yule, 
chief  engineer  of  the  vessel  Faithfull  against  the  vessel 
Theta,  to  set  aside  the  writ  of  summons  in  the  action, 
and  to  dismiss  the  action  with  costs,  on  the  ground 
that  the  court  had  no  jurisdiction  to  entertain  the 
suit. 

The  Theta  was  under  arrest  in  the  action,  and  from 
the  affidavit  to  lead  the  warrant  and  a  letter  from 
the  plaintiff  before  action  to  the  defendants  under 
protest,  claiming  redress,  which  were  put  in  and 
read  at  the  hearing  of  the  motion,  it  appeared  in 
substance  that  The  Faithfull  was  lying  at  anchor  in 
the  Regent  Canal  Dock,  within  the  body  of  a  county 
and  The  Theta  was  also  lying  at  anchor  alongside 
The  Faithfull,  and  between  The  Faithfull  and  the 
quay  wall,  that  the  plaintiff,  in  order  to  get  to  the 
quay  wall,  stepped  on  the  deck  of  The  Faithfull,  and 
whilst  attempting  to  cross  the  deck  fell  down  one  of 
the  hatchways  of  The  Theta,  then  covered  only  with 
a  tarpaulin  stretched  across  it,  and  sustained  the  in- 
juries to  recover  compensation  for  whioh  he  had  in- 
stituted the  suit. 

July  2. — The  motion  was  heard  before  Bruoe,  J., 
sitting  in  court  as  an  additional  judge  of  the  Probate, 
Divorce,  and  Admiralty  Division,  in  the  absence  of 
Barnes,  J. 

Parker  Lowe,  on  behalf  of  the  defendants  under 
protest,  io  support  of  the  motion. — The  first  conten- 
tion of  the  defendants  is  that  the  provisions  of  the 
Admiralty  Court  Act,  1861,  which  gave  the  High 
Court  of  Admiralty  jurisdiction  over  "  damage  done 
by  any  ship  within  the  body  of  a  county,"  do  not 
enable  this  court  to  entertain  any  action  brought 
to  recover  for  "personal  damage,"  and  that  the 
decisions  in  The  Sylph,  L.  R.  2  A.  &  E.  24,  16  W.  B. 
Adm.  Dig.  17,  and  The  Beta,  17  W.  R.  933.  L.  R.  2 
P.  0.  447,  on  the  point  must  be  considered  as  over- 
ruled by  the  decision  of  the  Queen's  Bench  in  Smith 
v.  Brown,  19  W.  R.  1165,  L.  R.  6  Q.  B.  729.  [Bbtjoe, 
J.,  referred  to  The  Zeta,  [1893]  A.  0.  468.]  Secondly, 
the  defendants  contend  that  even  if  the  court  has 
jurisdiction  in  rem  in  some  oases  of  personal  damage, 
it  has  none  in  the  present  case,  where  the  damage,  if 
not  brought  about  by  the  sole  negligence  of  the 
plaintiff,  was  attributable  merely  to  the  hatchways 
not  being  properly  safeguarded.  Damage  from  an 
act  of  omission  of  this  kind  is  surely  not  "  damage 
done  by  a  ship"  within  the  meaning  of  section  7  of 
the  Admiralty  Court  Act,  1861.  No  doubt  it  has 
been  decided  in  America  that  a  similar  claim  to  that 
in  the  present  case  can  be  brought  in  rem,  but  The 
Max  Morris,  30  U.  S.  Rep.  137  (Davis),  but  the  admi- 
ralty jurisdiction  over  torts  in  America  is  much  more 
extensive  than  was  ever  claimed  for  the  High  Court 
of  Admiralty  in  matters  occurring  on  the  high  seas, 
whilst  the  question  in  this  case  is  merely  one  on  the 
I  construction  of  the  Admiralty  Court  Act,  1861,  the 
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accident  having   admittedly   happened    within   the 
body  of  a  county. 

Sir  W.  Phillimore,  for  the  plaintiff,  contra.— The 
real  question  in  this  ease  is  whether  the  damage  done 
to  the  plaintiff  was  damage  done  by  those  in  charge 
of  The  Theta  with  the  ship  as  the  noxious  instrument : 
The  Vera  Cruz,  32  W.  B.  783,  9  P.  D.  101.  If  it  was, 
as  is  contended,  damage  so  done  by  the  servants  of 
the  shipowner  in  using  the  ship,  the  court  has  juris- 
diction to  entertain  the  suit,  and  any  dicta  to  the 
contrary  in  Smith  v.  Brown,  may  be  disregarded  since 
the  judgments  in  the  case  of  The  Vera  Cruz,  9  P.  D. 
101, 10  App.  Cas.  66,  and  The  Zeta,  [1893]  A.  0.  468, 
at  the  hearing  of  which  latter  case  the  House  of  Lords 
had  before  them  all  the  previous  oases  on  the  subject 
referred  to  in  Beg.  v.  The  Judge  of  the  City  of  London 
Court,  40  W.  B.  215,  [1892]  1  Q.  B.  272.  It  must  be 
assumed  for  the  purposes  of  to-day  that  the  plaintiff 
had  a  right  to  go  across  The  Theta,  and,  if  so,  it  was 
a  wrongful  act  on  the  part  of  the  servants  of  the 
defendants  in  using  the  ship  to  omit  making  the 
hatchway  secure.  This  omission  is,  it  is  contended,  as 
much  a  wrongful  act  for  which  the  ship  is  liable  as 
the  allowing  a  block  to  fall  from  aloft  on  the  plain- 
tiff would  be  a  wrongful  act  giving  a  cause  of 
action  in  rem  against  the  ship. 

Parker  Lowe  in  reply. 

Cut.  adv.  vult. 

July  3. — Bruce,  J. — In  this  case  the  defendants 
move  to  set  aside  the  writ  and  to  dismiss  the  action 
with  costs,   on  the  ground  that  this  court  has  no 
jurisdiction.    The  question  before  me  turns  on  the 
words  in  the  7th  section  of  the  Admiralty  Court  Aot, 
1861,  "  damage  done  by  the  ship."    I  see  no  reason 
to  doubt  that  the  term  "  damage  "  is  as  applicable  to 
damage  done  to  a  person  as  to  damage  done  to  pro- 
perty.   It  seems  to  me  to  be  doing  great  violence  to 
the  ordinary  meaning  of  the  word  "  damage  "  to  limit 
its  meaning  to  damage  to  property.    Classically,  the 
word  damage  is  used  as  applicable  to  mischief  done 
to  a  person.   There  is  one  passage  from  the  Authorized 
Yemen  of  the  New  Testament  where,  in  the  27th 
chapter  of  the  Acts,    St.   Paul  says,    "  I    perceive 
that  this  voyage  will  be  with  hurt  and  much  damage, 
not  only  of  the  lading  and  ship,  but  also  of  our  lives." 
Not  only  does  the  word  "  damage  "  in  the  ordinary 
clsssicsapply  to  mischief  to  a  person,  but  I  think  on  the 
authorities)  that  its  meaning  comes  to  much  the  same 
in  our  courts.    Of  course  it  is  true  that  it  is  said  in 
the  case  of  The  Zeta,  [1893]  A.  C.  469,  that  "it  is 
impossible  to  reconcile  all  the  opinions  which  have 
proceeded  from  the  bench  from  time  to  time,"  but  I 
am  guided  by  the  more  recent  opinion  which  has  been 
expressed  by  judges  of  high  authority  in  the  Court  of 
Appeal  and  the  House  of   Lords.      I  find  in  the 
recent  case    of    The    Vera    Cruz,  9  P.   D.   99,  the 
Master    of    the   Bolls   says,   "I    do   not  say  that 
damage  need  be  confined  to  damage  to  property; 
it  may  be   damage  to  person."     In  the  House  of 
Lords,  in  ibe  case  of  The  Zeta,  Lord  Hersohell,  after 
mentioning    oases   which  have  been  decided,  says : 
"  It  is  not  necessary  to  trouble  your  lordships  with 
•Jl  the  cases,  it  is  enough  to  say  that  the  proposition 
(hat  the  Act  of  1861  applies  to  damage  done  by  a  ship 
Is  persons  and  things  other  than  ships  has  been  well 
established  by  many  authorities,  the  correctness  of 
winch  I  see  no  reason  to  question."      Therefore,  I 
lave  come  to  the  conclusion  that  it  is  now  decided  by 
authority  that  the  word  damage,  by  Act  of  Parlia- 
ment, has  the  ordinary  meaning  of  the  word— damage 
to  property  and  damage  to  persons. 

But  another  question  arises — namely,  whether  in 
the  present  case  the  damage  was  done  by  the  ship.     I 


cannot  think  that  the  present  case  falls  within  the  pro- 
visions of  the  Aot  of  Parliament.  Damage  done  by  the 
ship  is,  I  think,  applicable  only  to  those  cases  where, 
in  the  words  of  the  Master  of  the  Bolls  in  The  Vera 
Cruz,  "  A  ship  was  the  active  cause  of  damage," 
and  in  the  words  of  Bowen,  L.J.,  "  The  damage  done 
by  a  ship  means  damage  done  by  those  in  charge  of  a 
ship  with  the  ship  as  the  noxious  instrument."  In 
this  case  those  in  charge  of  the  ship  so  placed  a 
tarpaulin  over  the  hatchway  of  The  Theta  as  to  make 
a  trap  into  which  the  plaintiff  fell  in  passing  to  his 
own  ship.  The  ship  cannot  be  said  to  be  the  active 
instrument  of  the  damage  done.  The  damage  was 
done  on  board  the  ship,  and  not,  I  think,  in  the 
meaning  of  the  Aot,  by  the  ship.  Therefore,  I  must 
allow  the  motion,  and  dismiss  the  action,  with  costs. 

Solicitor  for  the  defendants  under  protest,  Green- 
ing. 

Solicitors  for  the  plaintiff,  Pritchard  &  Sone. 


©out*  of  Appeal. 
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From  Q.  B.  Div. 
(Lord  Esher,  M.B.,  and  ] 
Lopes  and  Bigby,  L.JJ7 

Beid  v.  Wilson  and  Wabd. 
Bbid  v.  Wilson  and  King,  (a.) 

Lord' 8-day  observance  —  Action  for  penalty — Sunday 
lecture — Keeper  of  house  or  place  opened  for  public 
entertainment— Person  managing  or  conducting  enter- 
tainment—Lord?  s-day  Observance  Act,  1781  (21  Geo. 
3,  c.  49),  as.  1,  2. 

A  Sunday  lecture  society  hired  a  haU  for  the  purpose 
of  giving  a  series  of  lectures.  The  company  to  whom  the 
hall  had  belonged  being  in  liquidation,  the  letting  was 
arranged  by  an  agent  for  the  liquidator.  This  agent 
had  applied  for  and  obtained  a  licence  for  the  haU.  A 
lecture  of  an  entertaining  character,  to  which  the  public 
were  admitted  on  payment,  having  been  given  on  a 
Sunday,  an  action  was  brought  under  section  1  of  the 
Lord? s~day  Observance  Act,  1781,  to  recover  penalties 
from  the  agent  and  from  the  person  who  acted  as  chair- 
man at  the  lecture. 

Held,  that  the  agent  was  not  liable  as  the  keeper  of  the 
hall,   neither  was  the  chairman  liable  as  the  person 
managing  or  conducting  the  entertainment. 
Judgment  o/Mathew,  J.  (ante,  p.  47),  affirmed. 
Appeal  from  a  judgment  of  Mathew,  J.,  on  further 
consideration,  reported  ante,  p.  47. 

These  were  two  actions  brought  by  the  plaintiff, 
representing  a  society  called  the  LordVday  Observ- 
ance Society,  to  recover  penalties  for  alleged  infringe- 
ments of  the  Lord's-day  Observance  Act,  1781,  the 
material  sections  of  which  (sections  1  and  2)  are  fully 
set  out  in  the  report  ante,  p.  47. 

The  first  of  the  two  actions  was  brought  to  recover 
a  penalty  of  £200  from  the  defendant  Wilson  as  the 
keeper  of  a  hall  called  the  Coliseum,  at  Leeds,  which 
was  opened  and  used  for  public  entertainment  and 
amusement  on  Sunday,  the  7th  of  January,  1894,  and 
to  which  persons  were  admitted  by  payment,  and  a 
penalty  of  £100  from  the  defendant  Ward,  as  the 
person  managing  and  conducting  such  entertainment 
and  amusement,  or  acting  as  master  of  the  cere- 
monies or  chairman  of  the  meeting. 
Wilson  was  a  solicitor,  and  had  been  secretary  of  a 

(a.)  Beported  by  F.  G.  Buokbb,  Esq.,  Barrister- 
at-Law. 
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company  which  owned  the  Coliseum  at  Leeds.  That 
company  had  gone  intp  liquidation,  and  subsequently 
Wilson  acted  as  solicitor  to  the  liquidator.  It 
appeared  that  a  society  called  the  Leeds  Sunday 
Lecture  Society  desired  to  hire  the  Coliseum  for  the 
purpose  of  giving  a  series  of  Sunday  lectures,  and  the 
half  was  accordingly  let  to  them  for  that  purpose. 
This  arrangement  was  sanctioned  and  carried  out  by 
Wilson  acting  for  the  liquidator.  Wilson  had  applied 
to  the  licensing  authorities  and  had  obtained  from 
them  a  licence  in  lespect  of  the  hall.  One  of  the 
lectures  was  given  on  Sunday,  the  7th  of  January, 
1894,  by  Mr.  Villiers,  a  war  correspondent,  the 
subject  being  "  Chicago,  Past  and  Present,"  includ- 
ing a  description  of  the  recent  exhibition  called 
"  The  World's  Fair."  The  lecture  was  illustrated  by 
limelight  representations  of  the  places  and  persons 
described.  The  defendant  Ward,  who  was  Mayor  of 
Leeds  and  the  president  of  the  Sunday  Lecture 
Society,  took  the  chair  at  the  commencement  of  the 
proceedings,  and  introduced  the  lecturer  to  the 
audience ;  he  then  left  the  platform  and  took  his  seat 
in  the  body  of  the  hall. 

The  second  action  was  brought  to  recover  a  similar 
penalty  of  £200  from  the  defendant  Wilson,  and  a 
similar  penalty  of  £100  from  the  defendant  King,  in 
respect  of  another  of  the  same  series  of  lectures, 
which  took  place  on  Sunday,  the  21st  of  January. 
This  lecture,  which  was  delivered  by  Mr.  Max  O'RelL, 
was  entitled,  "  John  Bull,  Sandy,  and  Pat,"  being  an 
account  of  the  characteristics  of  the  three  nations — 
England,  Scotland,  and  Ireland.  On  this  occasion 
King  acted  as  chairman,  and  remained  on  the  plat- 
form throughout  the  lecture. 

The  defendants  all  pleaded  not  guilty.  The  actions 
were  tried  before  Mathew,  J.,  and  a  jury.  In  answer 
to  a  question  put  to  them  by  the  learned  judge,  the 
jury  found  that  the  Coliseum  was,  on  the  occasions 
in  question,  a  place  opened  and  used  for  public  enter- 
tainment and  amusement.  On  further  consideration 
Mathew,  J.,  gave  judgment  for  the  defendants,  on 
the  ground  that  Wilson  was  not  the  "  keeper  "  of  the 
hall,  within  the  meaning  of  section  1  of  the  statute, 
or  within  the  definition  given  in  section  2,  and  that 
neither  Ward  nor  King  was  brought  within  the  terms 
of  section  1. 

The  plaintiff  appeal. 

Sir  E.  E.  Webster,  Q.C.,  and  Cecil  Chapman,  for 
the  plaintiff. — All  the  defendants  come  within  the 
words  of  the  statute,  so  as  to  be  liable.  Wilson  was 
the  " keeper"  of  the  hall.  Every  act  he  did  with 
regard  to  the  hall  was  the  act  of  a  keeper.  It  is, 
however,  immaterial,  under  section  2,  whether  he  was 
actually  the  keeper ;  it  is  sufficient  that  he  appeared 
to  be  the  person  having  the  care,  government,  or 
management  of  the  hall.  He  was  the  person  to 
whom  anyone  would  have  applied  for  the  use  of  the 
hall;  and  he  was  in  fact  the  person  who  was  in- 
trusted with  the  right  to  let  it.  Ward  and  King  are 
also  both  within  section  1.  Each  of  them  was  the 
person  managing  or  conducting  the  entertainment. 
It  is  the  duty  of  the  chairman  on  such  an  occasion  to 
keep  order,  and  prevent  anything  illegal  or  improper 
being  done  in  the  course  of  the  entertainment. 

Robson,  Q.C.,  Corrie  Grant,  and  J.  A,  Johnston,  for 
the  defendants,  were  not  called  upon  to  argue. 

Lord  Esher,  M.B. — We  have  here  to  deal  with  a 
statute  which,  being  a  penal  statute,  ought  to  be 
construed  strictly.  The  first  question  is  whether 
Wilson  was  the  keeper  of  this  house,  whioh  the  jury, 
following  the  direction  of  the  learned  judge,  have 
found  to  have  been  a  house  which,  under  the  statute, 
must  be  deemed  to  be  a  disorderly  house.    Wilson 


was  a  solicitor,  and  had  been  the  secretary  of  a 
company  which,  while  it  existed,  had  power  to  let 
the  house.  If,  while  he  was  such  secretary,  he  had, 
in  his  capacity  as  secretary,  arranged  for  the  letting 
of  the  house,  even  then  the  house  would  not  have 
been  let  by  him,  but  by  the  company.  The  company 
had,  however,  gone  into  liquidation,  and  a  liquidator 
had  been  appointed.  After  that  Wilson  could  not 
any  longer  be  secretary  of  the  company;  neither 
was  he  secretary  of  the  liquidator.  He  acted  as 
solicitor  to  the  liquidator,  and  advised  him  in  the 
letting  of  the  house.  Wilson  therefore  did  not  let 
the  house;  but  supposing  that  he  did  let  it,  the 
question  remained,  Was  he  the  keeper  P  If  he  did 
let  the  house,  he  was  only  in  the  position  of  a  land- 
lord who  has  let  premises  to  a  tenant,  who  can  then 
in  fact  use  them  either  for  a  legal  or  an  illegal 
purpose.  If  he  let  the  house  to  a  tenant  who  took 
it  for  the  purpose  of  its  being  used  in  a  manner 
contrary  to  an  Act  of  Parliament,  he  could  in  no 
sense  be  said  on  that  ground  to  be  the  keeper  of  the 
house.  It  was  argued  that  he  was  the  keeper  became 
he  applied  for  and  obtained  a  licence  for  music  and 
dancing.  But  he  himself  had  nothing  to  do  with  the 
music  and  dancing ;  the  application  must  have  been 
made  by  him  on  behalf  of  the  lessee.  I  am,  there- 
fore, of  opinion  that  he  was  not  the  keeper  of  the 
house.  Then,  did  he  appear  to  be  the  keeper,  so  at 
to  bring  himself  within  section  2  of  the  statute? 
In  my  opinion  he  did  not  appear,  act,  or  behave 
himself  as  master,  or  as  the  person  having  the  care, 
government,  or  management  of  the  house.  There- 
fore, I  think  there  is  no  case  against  Wilson. 

Then  as  to  Ward  and  King,  each  of  them  is  sought 
to  be  made  liable  under  the  second  part  of  section  1 
as  "  the  person  managing  or  conducting  such  enter- 
tainment or  amusement."  The  other  words,  "or 
acting  as  master  of  the  ceremonies  there,  or  as 
moderator,  president,  or  chairman  of  any  such  meet- 
ing for  public  debate,"  clearly  have  no  application  to 
the  present  case.  These  meetings  were  not  meetings 
to  whioh  the  expression  "  master  of  the  ceremonies" 
is  applicable  at  all,  nor  were  they  meetings  for  public 
debate.  Can  these  gentlemen,  who  merely  acted  mm 
chairmen  at  the  two  lectures,  be  said  to  have 
managed  or  conducted  the  entertainment  Y  A  person 
who  takes  the  chair  and  presides  at  such  a  meeting 
may  be  said  to  manage  the  audienoe,  but  he  does  not 
manage  or  conduct  the  entertainment ;  for  it  is  clear 
that  he  has  no  power  whatever  to  arrange,  or  alter, 
or  interfere  with  the  entertainment.  In  no  sense  can 
either  Ward  or  King  be  said  to  be  within  the  terms  of 
the  statute  so  as  to  be  liable  to  these  penalties.  If 
the  members  of  this  Lord's-day  Observance  Society, 
who  have  instituted  these  proceedings,  are  so  horror- 
struck  at  the  idea  of  working  men  and  others  going 
to  harmless  entertainments  of  this  kind  on  Sunday 
evening  instead  of  going  to  the  public-house,  they 
ought  to  be  very  careful  to  take  their  proceedings 
against  the  proper  persons,  and  to  be  in  a  position  to 
prove  their  case  strictly.  In  the  present  case,  being 
unable  to  attack  the  society,  which,  in  fact,  arranged 
the  entertainments,  they  have  attacked  these  three 
defendants.  In  so  doing  they  have  gone  against 
wrong  persons,  and  they  have  consequently  tailed. 
The  appeal  must  be  dismissed. 

Lopes,  L.  J. — I  am  of  the  same  opinion.  This  , 
statute,  being  a  penal  statute,  must  be  strictly  con- 
strued. The  defendant  Wilson  is  said  to  be  liable  to 
these  penalties  as  being  the  keeper  of  a  house  which 
has  been  used  in  a  manner  contrary  to  the  provisions 
of  the  statute.  At  the  time  when  the  penalties  are 
alleged  to  have  been  incurred,  the  company  to  whom 
the  house  had  belonged  were  in  liquidation,  and  con- 
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Coubt  of  Appeal. 


Tybrell  v.  Painton. 


Coubt  of  Appeal. 


seqneutly  the  directors  and  other  officers  of  the  com- 
pany no  longer  existed  as  such.  The  evidence  showed 
that  Wilson  in  arranging  for  the  letting  of  the  house 
acted  at  the  agent  of  the  liquidator.  If  under  these 
circumstances ine  is  liable  to  these  penalties,  then  any 
house  agent  who  lets  a  house  which  is  afterwards 
used  for  the  purpose  of  a  Sunday  lecture  will  be 
similarly  liable.  It  is  clear  that  Wilson  could  hare 
hiown  nothing  about  the  nature  of  the  entertainments 
which  were  going  to  be  given,  and  in  my  opinion  he 
cannot  be  held  liable  as  the  keeper  of  the  house.  . 

Then  it  is  said  that  the  other  two  defendants,  who 
were  the  chairmen  on  the  two  occasions,  are  liable 
under  the  statute  as  being  the  persons  who  conducted 
the  entertainments.  But  the  chairman  at  such  an 
entertainment  does  not  in  any  way  conduct  the  enter- 
tainment ;  he  has  no  power  to  control  it  at  all.  The 
only  persons  who  could  control  these  entertainments 
were  the  Sunday  Lecture  Society.  I  am  of  opinion 
that  the  plaintiff  has  failed  to  show  that  any  of  the 
defendants  are  within  either  the  meaning  or  the  spirit 
of  the  Act. 

Biobt,  KJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Desborough,  Son,  4b 
Prickard. 

Solicitors  for  the  defendants,  Barley  4b  Cumberland, 
for  E.  A  H.  Wilson,  Leeds. 


From  Prob.  Div.  &  Adm.  Div.  } 
(Lord  Halsbury  and  Lindley  '  Nov.  21,  22. 

and  A.  L.  Smith,  L.  JJ.)      ) 

Ttbbell  v.  Padtton.  (a.) 

Practice  —  Equitable  execution  —  Appointment  of  re- 
ceiver — Equitable  reversionary  interest  in  proceeds  of 
sale  of  land— Jurisdiction— Judicature  Act,  1873  (36 
A  37  Vict.  c.  66),  s.  25,  sub-section  8. 

Since  ike  Judicature  Acts  the  court  has  jurisdiction  to 
grant  equitable  execution  by  the  appointment  of  a  re- 
enter  of  an  equitable  reversionary  interest  in  personalty. 

Appeal  from  a  refusal  of  Lord  Russell,  C.J., 
sitting  as  vacation  judge  to  appoint  a  receiver  of  an 
equitable  reversionary  interest  to  which  one  of  the 
defendants  was  entitled. 

In  a  probate  action  (Tyrrell  v.  Painton)  the  defend- 
ants unsueoessfully  propounded  a  will  for  probate, 
and  were  ordered  by  tne  President  of  the  Probate 
Division  to  pay  the  costs  of  the  action,  which  were 
taxed  at  £213  14s.  10d.,  within  seven  days  from  the 
service  of  the  order  upon  them.  Such  costs  were  not 
raid,  and  it  appeared  that  the  defendants  had  very 
tittle  (if  any)  property  which  could  be  attached  under 
a  writ  oi  fieri  facias. 

By  his  will  Joseph  Painton  devised  his  real  and 
r»"^M^l  estate  to  the  defendant  John  Painton  and 
Win.  Tovey,  upon  trust  for  the  testator's  wife  for 
me,  and  after  her  decease  upon  trust  to  sell  the  same 
sod  to  stand  possessed  of  the  proceeds  in  trust  for 
the  child  or  children  of  the  testator  and  his  wife, 
who,  beinjr  a  son  or  sons,  should  attain  tweuty-one 
or  die  under  that  age  leaving  issue,  or,  being  a 
flmghtflr  or  daughters,  should  attain  that  age  or  be 
married,  and  in  default  of  such  issue  then  in  trust 
for  the  said  John  Painton  absolutely. 

Here  were  no  children  of  the  marriage  of  the 
testator  and  his  wife. 

(a.)  Eeported  by  W.  Shallcboss  Goddabd,  Esq., 
Barrister-at-Liiw. 


The  testator's  widow  was  still  living,  and  was  in 
receipt  of  the  rents  and  profits  of  the  testator's  real 
estate,  which  consisted  for  the  most  part  of  copyhold 
property. 

The  plaintiff  moved  for  the  appointment  of  a 
receiver  of  the  defendant  John  Painton's  reversionary 
interest.  Lord  Russell,  C.J.,  refused  the  motion  on 
the  ground  that  the  defendant's  interest  was  an 
interest  in  land  held  in  trust  for  him  within  the 
meaning  of  1  &  2  Vict.  o.  110,  s.  11,  and  could  there- 
fore be  taken  under  a  writ  of  elegit. 

The  plaintiff  appealed. 

Wheeler,  Q.C.,  and  W.  H.  Nash,  for  the  plaintiff, 
relied  upon  Fuggh  v.  Bland,  11  Q.  B.  D.  711,  32 
W.  B.  1%.  160,  and  Westhead  v.  Biley,  32  W.  B.  273, 
25  Ch.  D.  413,  where  similar  orders  had  been 
made.  [Lindley,  L.J.,  referred  to  Anglo-Italian 
Bank  v.  Davies,  9  Ch.  D.  275,  26  Tfr.  B.  Dig.  185.] 

Carrington,  for  the  defendants,  contended  that  iZarri* 
v.  Beauchamp,  42  W.  B.  451,  [1894]  1  a  B.  801,  was  a 
binding  authority  against  the  application. 

Lord  Halsbxtby. — We  have  considered  this  case, 
and  it  appears  to  us  tolerably  certain  that  Lord 
Bussell,  C.J.,  refused  the  application  for  the  appoint- 
ment of  a  receiver  because  he  was  under  the  impres- 
sion that  according  to  the  practioe  an  eleqit  could  be 
issued  to  take  the  defendant's  interest  under  the  will. 
We  now  think  that  is  not  so,  because  the  interest 
which  the  defendant  takes  under  the  will  is  an  equit- 
able reversionary  interest  in  personalty,  and  is  not  an 
interest  in  land.  The  authorities  establish  that  relief 
of  the  kind  asked  for  is  appropriate  when  an  elegit 
cannot  be  issued ;  therefore,  we  think  that  the  order 
of  Lord  Bussell,  C.J.,  must  be  reversed,  and  an  order 
made  for  the  appointment  of  a  receiver. 

Lindlky,  L.  J.  —  [The  Lord  Justice  stated  the 
provisions  of  the  will,  and  continued : — ]  The 
difficulty  has  arisen  from  the  form  of  the  will. 
But,  after  carefully  considering,  its  provisions,  I 
cannot  make  put  that  any  interest  in  land  is  held 
on  trust  for  the  defendant  within  the  meaning  of 
section  11  of  1  &  2  Vict.  c.  110.  His  interest  is  an 
equitable  reversionary  interest  in  a  sum  of  money,  and 
such  an  interest  cannot  be  attached  by  means  of  an 
elegit,  or  in  any  other  way  than  by  the  appointment 
of  a  receiver.  I  have  looked  at  the  authorities,  and 
I  cannot  find  that  the  Court  of  Chancery  has  ever 
appointed  a  receiver  of  an  equitable  reversionary 
interest.  It  is  said  that  there  is  this  difficulty,  that 
during  the  life  of  the  tenant  for  life  there  would  be 
nothing  for  the  receiver  to  receive.  But  I  do  not 
think  this  is  a  fatal  objection,  and  I  think  that  if  it 
had  been  shown  that  a  tenant  for  life  was  in  extremis 
the  Court  of  Chancery  would  have  appointed  a 
receiver  of  the  equitable  reversionary  interest.  I 
think  the  jurisdiction  to  do  so  is  established.  The 
matter  stands  thus.  There  is  a  case  at  common  law 
in  which  such  an  order  has  been  made,  and  I  can  see 
no  reason  why  we  should  not  follow  that  and  make  an 
order  appointing  the  plaintiff  receiver  of  the  defend- 
ant's equitable  reversionary  interest  in  the  proceeds  of 
the  sale  of  the  copyholds.  The  summons  is  wrong  in 
form,  because  it  asks  for  the  appointment  of  a  receiver 
of  the  defendant's  reversionary  interest  in  the  copy- 
holds themselves. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Wood,  Bigg,  4b  Nash,  far 
A.  G.  Haines,  Faringdon. 

Solicitors  for  the  defendants,  Tarry,  Sherlock,  4b 
King. 
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In  be  Globy  Papeb  Mills  Co. 


CJoubt  op  Appeal. 


From  Chan.  Div. 
(Lindley,  Lopes,  and 


J 


Davey,  L'JJ.)        ) 

In  re  Globy  Papeb  Mills  Co. 
Dunbteb's  Case,  (a.) 


Aug.  9,  1894. 


Company — Share* — Contributory — Signature  of  memo- 
randum by  member  of  firm — Application  for  shares 
by  firm — Director — Qualification  shares — Contract — 
Intention— Companies  Act,  1862  (25  <fe  26  Vict.  c.  89), 
9.23. 

D.,  a  member  of  a  firm,  signed  the  memorandum  of 
association  of  a  company  in  his  own  name  for  100  shares. 
In  the  name  of  the  firm  he  subsequently  applied  for  100 
shares,  which  were  allotted  to  the  firm. 

Held,  upon  the  evidence,  that  there  was  only  one  agree- 
ment to  take  100  sh&res — viz.,  an  agreement  entered  into 
by  D.  on  behalf  of  the  firm,  and  created  by  his  signature 
to  the  memorandum;  that  the  application  for,  and  allot- 
ment of,  the  shares  to  the  firm  was  merely  made  in 
pursuance  of,  and  to  carry  out,  that  agreement;  and, 
consequently^  that  D.'s  name  ought  not  to  have  been 
placed  on  the  list  of  contributories  for  100  shares  in 
addition  to  the  100  shares  held  by  the  firm. 

A  director's  qualification  shares  may  be  held  jointly 
with  another  person. 

Decision  of  Vaaghan  Williams,  J.,  reversed. 

Appeal  from  Vaaghan  Williams,  J.  (38  Solicitobs' 
Journal,  649). 

Prior  to  the  incorporation  of  the  Glory  Paper  Mills 
Co.  (Limited)  it  was  informally  arranged  that  the 
firm  of  Dunster  &  Wakefield,  paper  makers,  of  which 
Thomas  Dunster  was  a  member,  should  become 
agents  for  the  company  when  formed.  The  firm 
accordingly  promoted  the  company,  and  Dunster 
proposed  to  sign  the  memorandum  of  association  in 
the  firm  name.  Being  told,  however,  that  the 
Registrar  of  Joint  Stock  Companies  objected  to  the 
memorandum  being  subscribed  by  a  firm,  he  signed 
it  in  his  own  name  for  100  shares  of  £10  each,  and 
was  named  as  one  of  the  first  directors  of  the 
company. 

On  the  2nd  of  May,  1887,  the  company  was 
incorporated,  and  the  firm  of  Dunster  &  Wakefield 
were  formally  appointed  agents.  On  the  17  th  of 
May,  1887,  Dunster  sent  to  the  company  an  appli- 
cation for  100  shares,  signed  by  him  in  the  firm 
name.  These  shares  were  allotted  to,  and  paid  for  by, 
the  firm,  and  were  registered  in  the  firm  name. 
By  article  29  of  the  company's  articles  the  company 
had  "a  first  and  paramount  lien"  upon  shares 
registered  in  the  name  of  any  member,  "whether 
solely  or  jointly  with  others,"  for  his  debts,  liabilities, 
and  engagements  to  the  company.  By  article  73  a 
director's  qualification  was  the  holding  of  100  shares 
of  £10  each. 

On  the  8th  of  March,  1894,  a  winding-up  order  was 
made  against  the  company.  The  official  receiver, 
acting  as  liquidator,  having  put  Dunster' s  name  on 
the  list  of  contributories  for  100  shares  in  addition 
to  those  standing  in  the  name  of  the  firm,  Dunster 
took  out  a  summons  to  have  his  name  removed  in 
respect  of  such  100  shares. 

There  were  affidavits  by  the  directors  and  secretary 
of  the  company,  as  well  as  by  Dunster  himself, 
alleging  the  facts  already  stated,  and,  further,  that 
the  application  by,  and  allotment  to,  the  firm  were 
intended  and  regarded  as  a  performance  of  the 
contract  previously  entered  into  by  Dunster  on  behalf 
of  the  firm,  and  that  Dunster  was  never  considered  by 

(a.)  Beported  by  C.  P.  Duncan,  Esq.,  Barrister-at- 
Law. 


any  of  the  parties  as  having  agreed  to  take  any  shares 
beyond  those  which  were  registered  in  the  name  of  the 
firm. 

On  the  18th  of  July,  1894,  Yaughan  Willliams,  J., 
dismissed  Dunster's  summons. 

Dunster  appealed. 

Buckley,  Q.C.,  and  Methold,  for  the  appellant— It 
is  clear  that  in  fact  there  was,  and  was  intended  to 
be,  only  one  agreement  to  take  shares.  The  company 
have  Dunster  plus  Wakefield  on  the  register ;  all  that 
the  original  application  entitled  them  to,  and  more. 
There  is  nothing  in  the  point  on  which  the  learned 
judge  relied,  namely,  that  the  right  of  set-off  would 
be  different  in  the  case  of  Dunster  alone  being  on  the 
register  from  what  it  would  be  in  the  case  of  the 
firm  being  on  the  register.  Article  29  provides  for  a 
lien  on  shares  standing  in  joint  nauies.  Dunster  was 
not  bound  to  hold  the  shares  for  any  particular  time, 
and  might  at  once  have  transferred  them  to  the  firm. 
What  was  done  was  at  most  only  such  a  transfer, 
without  a  transfer  deed.  In  re  Crooke's  Mining  and 
Smelting  Co.,  Oilman's  case,  34  W.  B.  362,  31  Ch.  D. 
420,  is  on  all  fours  with  this  case.  [They  were  stopped 
by  the  court.] 

Farwell,  Q.C.,  and  E.  S.  Ford,  for  the  respondent 
— There  are  two  contracts  to  take  shares.  Dunster, 
having  subscribed  the  memorandum,  became  under 
the  rules  one  of  the  first  directors  of  the  company, 
and  was,  therefore,  bound  to  take  100  shares.  These 
shares  cannot  be  held  jointly  with  somebody  else. 
Under  section  23  of  the  Companies  Act,  1862,  he  is 
liable  for  100  shares  without  any  application.  If  he 
may  share  with  one  person,  he  may  share  with  twenty, 
and  his  stake  in  the  company  becomes  illusory.  In 
re  China  Steamship,  tfcc,  Co.,  Drummond's  case,  18W.B. 
2,  L.  B.  4  Ch.  App.  772,  is  clearly  distinguishable. 
Oilman's  case  was  decided  simply  on  grounds  of  fact 
Nokes'  case,  16  W.  B.  1135,  is  not  against  us;  to 
follow  that  you  must  take  the  firm  off  the  list  and  put 
on  Dunster  alone,  but  that  is  impossible.  [Davey, 
L.J. — Even  the  set-off  argument  comes  to  nothing: 
article  29.] 

They  also  cited  Bainbridge  ▼.  Smith,  37  W.  B.  594, 
41  Ch.  D.  462;  Pulbrook  v.  Richmond  Consolidated 
Mining  Co.,  27  W.  B.  377,  9  Ch.  D.  610 ;  In  re  Lon- 
don, Hamburg,  and  Continental  Exchange  Bank1 
Evans'  case,  15  W.  B.  543,  L.  B.  2  Ch.  App.  427. 

Lindley,  L.J.— With  great  respect  to  Vaughan 
Williams,  J.,  I  think  he  has  gone  wrong  in  this  case. 
The  real  question  here  is  whether  there  was  one 
contract  to  take  shares  or  two.  No  doubt,  an  the 
first  blush  of  the  thing,  it  looks  as  if  there  were  two. 
Dunster  signed  the  memorandum  of  association  of  this 
company  for  100  shares.  That  made  him  liable  to 
take  100  shares,  and  he  cannot  get  out  of  it.  But  now 
it  is  sought  to  put  him  on  the  register  for  another  100 
shares,  upon  the  ground  that,  by  a  letter  dated  about 
a  fortnight  after,  he  applied  for  100  shares  in  the 
name  of  his  firm,  and  100  shares  were  allotted  to  him 
and  his  partner  Wakefield,  The  question  is  whether 
that  application  was  really  anything  more  than 
carrying  out  the  original  agreement  that  his  firm 
should  take  100  shares  in  the  company.  There  was 
an  arrangement  before  the  company  was  incorporated. 
Dunster  &  Wakefield  were  paper  makers,  and  the 
company  was  a  paper  mills  company,  and  the 
arrangement  was  that  the  firm  should  take  100  shares 
in  the  company  and  should  become  the  agents  of  the 
company  on  certain  terms.  When  the  time  came  for 
signing  the  memorandum  of  association  Dunster 
wanted  to  sign  it  in  the  name  of  the  firm,  but  he  was 
told  that  a  firm  name  would  not  be  accepted  by  the 
Begistrar  of  Joint  Stock  Companies. 
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CoxniT  of  Appeal. 


In  eb  Globy  Papbb  Mills  Co.— Basset  v.  St.  Lbyan. 


High  Coubt. 


So  he  signed  in  his  own  name,  but  the  real  truth 
b  that  he  was  signing  for  the  firm.  After  that,  in 
pursuance  of  the  same  arrangement,  that  the  firm 
should  become  agents  for  the  company,  which  was 
always  an  understood  thine  on  both  sides,  there  is  an 
application  for  shares  by  the  firm.  Is  that  anything 
more  than  carrying  out  an  agreement  previously 
made,  or  is  it,  in  truth,  another  agreement  to  take 
another  100  shares  P  The  evidence  is  all  on  one  side. 
It  ia  plain  that  the  intention  was  merely  to  perform 
the  agreement  Dunster  had  entered  into  on  behalf  of 
the  firm.  It  is  not  true  to  say  there  were  two  agree- 
ments to  take  100  shares,  one  by  him  and  one  by  the 
fiim.  The  documents  would  have  supported  the 
allegation  of  two  agreements  if,  in  fact,  there  had 
been  two ;  but  the  fact  is  there  was  only  one.  Then, 
how  is  it  in  point  of  law  ?  Why  should  Dunster  be 
fixed  with  200  shares  P  That  was  not  the  agreement, 
and  nobody  so  understood  it — neither  he  nor  the 
directors  or  secretary  of  the  company.  That  is  the 
true  solution  of  this  case. 

Then  something  is  said  about  a  director's  qualifica- 
tion shares.  I  do  not  feel  any  difficulty  about  that. 
Article  73  says  that  the  qualification  of  a  director 
shall  be  the  holding  of  100  shares,  and  the  director 
need  not  acquire  them  at  once.  Dunster  did  not 
"hold"  these  shares  the  less  because  he  held  them 
jointly  with  another  person.  The  object  of  the  rule 
was  that  he  should  take  100  shares  and  be  responsible 
on  them,  and  if  the  company  chose  to  take  the  extra 
responsibility,  or  additional  responsibility,  of  his 
partner,  that  makes  no  difference.  I  think  the  ques- 
tion is  reduced  to  one  of  fact,  whether  there  were 
two  agreements  to  take  100  shares.  It  is  dear  there 
were  not,  and  therefore  I  think  this  appeal  must  be 
allowed,  with  costs  here  and  below. 

Lopes,  L.J. — I  am  of  the  same  opinion,  and  I 
quite  agree  with  the  last  observation  of  my  brother 
Lindley — namely,  that  the  question  in  this  case  is 
really  a  question  of  fact :  Was  there  one  contraot  or 
were  there  two  contracts  P — that  is  to  say,  What  is 
the  inference  to  be  drawn  from  the  circumstances 
placed  before  us  in  evidence  P 

Dunster  &  Wakfield  were  paper  manufacturers,  and 
it  appears  that  Dunster  signed  the  memorandum  of 
association  of  this  company  for  100  shares.  But  in 
what  circumstances  did  he  do  that  P  He  wished  and 
intended  to  sign  the  name  of  the  firm,  and  he  would 
have  done  so,  but  he  was  told  that  it  was  not  right  to 
sign  the  memorandum  of  association  in  the  name  of 
a  firm,  and  thereupon  he  signed  in  his  own  name, 
meaning  thereby,  "I  sign  in  my  own  name,  but  as 
and  for  the  firm."  Subsequently  the  company  is 
formed,  and  then  that  is  done  which  seems  a  work  of 
supererogation :  an  application  is  sent  in  in  the  name 
of  the  firm  for  100  shares.  Then  it  is  said  that  that 
is  a  separate  agreement,  and  that  Dunster  ought  to 
be  on  the  register  for  another  100  shares  as  well.  In 
my  opinion  that  is  wrong.  It  is  only  one  contract. 
That  which  is  alleged  to  be  the  second  is  simply  a 
performance  of  the  original  contract.  It  is  impossible 
to  contend  with  anything  like  reasonableness  that 
there  are  two  agreements  here.  There  was  no  inten- 
tion from  first  to  last  to  take  200  shares.  The  whole 
nwMmiTig  of  the  thing  is  that  there  is  only  one  con- 
tract. 

With  regard  to  the  qualification  shares,  I  agree 
there  ia  no  difficulty  about  that.  Dunster  held  100 
shares,  and  was  qualified  to  be  a  director. 

DaVBY,  L.  J. — In  my  opinion  we  should  be  doing 
a  gross  injustice  if  we  affirmed  this  order.  We 
should  be  imposing  a  liability  upon  this  gentleman 
which  neither  he  nor  any  of  the  other  parties  ever 
intended  or  dreamt  of.     If  we  are  to  believe  the 


statements  made  upon  oath,  not  only  by  Dunster,  but 
by  the  secretary  and  the  four  directors  of  the 
company,  not  one  of  whom  has  been  cross-examined, 
there  can  be  no  question  that  there  was  one  contraot, 
and  one  alone,  and  that  Dunster,  when  he  made  the 
application  in  his  own  name,  did  so  with  the  inten- 
tion of  carrying  out  the  informal  arrangement, 
informal  because  not  binding  on  the  company — that 
his  firm  were  to  take  100  shares  in  this  company. 
That  then  became  a  contract  of  the  company.  The 
application  in  the  name  of  Dunster  &  Wakefield  is 
proved  to  have  been  made  for  the  purpose  of  formally 
getting  the  shares  into  the  name  of  Dunster  &  Wake- 
held,  and  in  my  opinion  it  would  be  an  outrage  to 
hold  that  there  were  two  contracts  in  this  case.  We 
should  be  going  contrary  to  the  intention  of  every- 
body connected  with  the  transaction.  Nor  do  I 
think  the  documents  relied  on  for  the  respondent, 
when  properly  understood,  are  in  the  least  degree 
inconsistent  with  this  view.  In  general,  they  appear 
to  have  put  into  writing  the  terms  upon  which  the 
shares  were  to  be  taken  and  to  have  settled  those 
terms,  which  may  not  have  been  exactly  fixed  till  that 
time.  But  that  is  not  inconsistent  with  Dunster 
having  signed  the  memorandum  of  association,  and 
his  firm  having  taken  the  100  shares,  in  pursuance  of 
an  arrangement  with  the  promoters  that  they  should 
be  agents  for  the  company,  and,  in  fact,  the  company* 
employed  them  as  agents  from  the  time  it  was  formed. 
I  am  of  opinion  that  there  was  only  one  contract 
in  this  case,  and  that  was  by  Dunster  to  take  100 
shares.  It  is  proved  that  he  entered  into  that 
contraot  on  behalf  of  his  firm,  and  it  is,  to  my  mind, 
proved  that  the  application  in  the  name  of  Dunster  & 
Wakefield  for  100  shares  was  made  only  for  the 
purpose  of  carrying  out  that  contract. 

Mr.  Farwell  has  raised  another  point,  not  men- 
tioned in  the  judgment  of  the  learned  judge,  that 
Dunster  was  one  of  the  first  directors  of  this  com- 
pany, and  was,  therefore,  under  an  obligation  to  be 
the  holder  of  100  shares.  I  do  not  think  it  necessary 
to  go  into  that,  because  this  is  an  application  to  put 
Dunster  on  the  register  for  100  shares,  not  on  the 
ground  that  he  is  a  director,  but  on  the  ground  of 
his  having  expressly  contracted  with  the  company  to 
take  them ;  but  I  entirely  agree  with  Lindley,  L.J., 
that  a  man  is  none  the  less  the  holder  of  100  shares 
because  the  company  has  the  additional  advantage  of 
having  another  person  joined  with  him,  these  gentle- 
men being  jointly  and  severally  liable  on  the  snares. 

I  am,  therefore,  of  the  opinion  that  this  order 
ought  to  be  discharged,  and  Dunster's  name  removed 
from  the  register. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Blackford,  Riches,  <fc  Co 

Solicitors  for  the  respondent,  Goldring  <fc  Bell. 


Stirling, 


Wtib  ®outt  of  justice. 

Chan'^}  Nov.  21,  22. 

Basset  v.  St.  Levan.  (a.) 
WiU  —  Construction  —  Disentailing  —  Resettlement  — 
Money  to  be  invested  in  land — Hereditament — Equit- 
able conversion. 

A  testator  gave  all  the  residue  of  his  real  and  pergonal 

(a.)  Reported  by  Arthur  Morton,  Esq.,  Barrister- 
at-Law. 
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estate  to  A.,  on  condition  that  A.  would  disentail  and 
resettle  certain  property  the  subject  of  a  settlement  and 
will,  and  of  which  A.  woe  tenant  in  tail  male  in  re- 
mainder. The  said  property  included  large  sums  of 
money  liable,  under  the  limitations  of  the  settlement ,  to 
be  invested  in  land. 

Held,  that,  in  order  to  comply  with  the  condition  in 
the  testator'*  will,  these  moneys  must  be  included  in  the 
resettlement. 

Adjourned  summons. 

Gustavus  Lambert  Basset,  by  his  will,  dated  the 
6th  of  March,  1888,  after  appointing  William  Francis 
Higgins  and  Edmund  Chase  Marriott  executors  and 
trustees,  and  appointing  his  wife  Mary  Basset  and 
the  said  W.  F.  Higgins  guardians  of  his  only  son, 
Arthur  Francis  Basset,  and  reciting  that,  under  a 
family  settlement,  dated  the  3rd  of  March,  1854, 
and  the  will,  dated  the  15th  of  February,  1859,  of  his 
late  brother,  John  Francis  Basset,  he,  the  testator, 
was  tenant  for  life,  and  his  said  son,  A.  F.  Basset, 
was  tenant  in  tail  in  remainder  of  the  "Manor  of 
Tehidy  and  certain  estates  in  the  county  of  Cornwall 
held  therewith,  and  hereinafter  called  the  Basset 
Estates,"  and  reciting  that,  in  the  event  of  the  failure 
of  his,  the  testator's,  issue,  he  was  desirous  that  the 
said  manor  and  estates  should  be  settled  upon  the 
descendants  of  John  Tone  Bogers,  the  next  represen- 
tatives of  the-Basset  family,  the  said  testator  proceeded 
as  follows :  "  Now  I  do  hereby  desire  and  direct  my 
said  son,  A.  F.  Basset,  within  six  months  of  my 
death,  or  of  his  attaining  the  age  of  twenty-one 
years,  whichever  should  last  happen,  to  effectually 
disentail  the  said  manor  and  estates  and  all  other 
estates  and  hereditaments  then  subject  to  the 
limitations  of  the  said  settlement  of  the  3rd  of  March, 
1854,  and  the  said  will  of  the  said  John  Francis 
Basset,  or  either  of  them,  and  to  execute  within  the 
time  aforesaid  an  effectual  resettlement  thereof  to  the 
uses  and  upon  the  trusts  and  subject  to  the  powers 
and  provisions  hereinafter  declared."  The  testator 
then  declared  that  such  resettlement  should  contain 
such  powers  and  provisions  as  the  trustees  or  trustee 
of  his  will  should,  in  their  or  his  uncontrolled 
discretion,  think  fit,  and  that  they  or  he,  in  the 
exercise  of  a  like*  discretion,  might  extend  the  time 
within  which  the  said  A.  F.  Basset  was  thereinbefore 
required  to  execute  the  said  disentailing  assurance 
and  resettlement  to  a  period  not  exceeding 
the  space  of  one  year  and  a  half  from  his 
(the  testator's)  death,  or  the  majority  of  his  said 
son,  whichever  should  last  happen;  and  the  tes- 
tator devised  and  bequeathed  his  residuary  real  and 
personal  estate  to  his  said  trustees  upon  trust  for  sale 
and  investment,  and  to  pay  certain  annuities  out  of 
the  income,  and,  subjeot  thereto,  in  case  his  said  son, 
A.  F.  Basset,  should  attain  the  age  of  twenty-one 
years,  and  execute  the  disentailing  assurance  and 
resettlement  as  thereinbefore  directed,  to  hold  the 
capital  of  the  said  investments  in  trust  to  pay  the  sum 
x>f  £7,000  to  the  testator's  wife,  and  subject  to  such 
payment  in  trust  for  his  said  son  absolutely,  but  if  his 
said  son  should  attain  the  age  of  twenty-one  years 
and  refuse  to  execute,  or  die  before  executing,  the 
disentailing  assurance  and  resettlement  in  the  manner 
thereinbefore  directed,  the  testator  gave  the  capital 
and  income  of  the  said  investments  over.  The  said 
will  contained  other  provisions  and  three  codicils, 
which  it  is  not  material  to  set  out  here. 

The  testator  died  on  the  25th  of  July,  1888,  and  in 
the  year  1889  two  actions  for  the  administration 
respectively  of  the  trusts  of  the  said  settlement  of 
1854  and  of  the  will  of  the  testator  were  commenced, 
and  the  usual  administration  orders  were  made  in 
both  actions.     The  said  A.  F.  Basset  attained  his 


majority  on  the  29th  of  January,  1894,  and  on  that 
date  there  was,  in  addition  to  the  said  Manor  of 
Tehidy  and  other  real  estate,  a  large  sum  of  money  in 
the  hands  of  the  trustees  of  the  settlement  of  1854, 
subjeot  to  the  trusts  of  the  said  settlement,  and  liable 
thereunder  to  be  invested  in  the  purchase  of  lands  to 
be  settled  according  to  the  uses  of  the  settlement. 
On  the  16th  of  February,  1894,  the  said  A.  F.  Basset 
executed  a  disentailing  assurance  of  the  said  settled 
land,  conveying  it  to  the  use  of  himself  in  fee  simple, 
and  he  also  barred  the  yuan-entail  in  the  said  settled 
moneys,  declaring  them  to  be  held  in  trust  for  himself 
absolutely. 

This  was  a  summons  taken  out  by  the  said  A.  F. 
Basset  to  have  it  determined  whether,  in  order  to 
comply  with  the  above-mentioned  condition  in  the 
testator's  will,  he  must  bring  into  the  proposed  settle- 
ment simply  the  aforesaid  settled  lands  and  no  more, 
or  whether  he  must  also  bring  in  all  the  aforesaid 
settled  moneys  which  were  subject  to  the  trusts  of  the 
said  settlement  of  1854  at  the  time  he  attained  his 
majority. 

Graham  Hastings,  Q.C.,  Ingle  Joyce,  and  Chattis,  for 
Arthur  Francis  Basset. — The  words  in  the  will,  "  the 
said  manor  and  estates,  and  all  other  the  estates  and 
hereditaments  then  subject  to  the  limitations  of  the 
said  settlement,"  are  not  words  which  describe  money, 
but  only  refer  to  land.  Money  cannot  be  a  "  heredita- 
ment." Nothing  can  be  described  si  a  "heredita- 
ment "  unless  at  common  law  it  would  devolve  upon 
the  heir  in  case  of  an  intestacy.  The  doctrine  of 
equitable  conversion  only  applies  for  the  purpose  of 
ascertaining  the  rights  of  parties  under  the  settlement 
itself ;  it  cannot  be  applied  in  construing  a  document 
(i.e.,  the  testator's  will)  hostile  to  the  settlement.  la 
re  Duke  of  Cleveland's  Settled  Estates,  [1893]  3  Ch.  244, 
was  not  an  authority  against  Mr.  Arthur  Bassett,  but 
was  rather  in  his  favour,  as  it  went  to  affirm  the 
maxim  as  to  the  doctrine  of  equitable  conversion  and 
the  limits  of  its  application. 

They  cited  the  following  oases: — Chandler  v. 
Pocock,  28  W.  B.  806,  15  Gh.  D.  491 ;  Ackroyd  v. 
Smithson,  1  Wh.  &  Tud.,  6th  ed.,  p.  1027 ;  Curteis  v. 
Wormald,  27  W.  B.  419,  10  Ch.  D.  172. 

Giffard,  Q.C.,  and  R.  F.  Morton,  for  the  trustees.— 
Whatever  is  to  be  disentailed  is  to  be  resettled.  The 
direction  in  the  settlement  of  1854  was  to  invest  in 
land,  and  whether  this  had  been  done  or  not  does 
not  affect  the  question  for  the  court  to  decide  now,  as 
equity  supposes  that  to  be  done  which  ought  to  be 
done;  Gvidotv.  Guidot,  3  Atk.  254;  In  re  Greaves' 
Settled  Estates,  31  W.  B.  807,  23  Ch.  D.  313.  Hence 
this  money  must  be  regarded  as  "  land." 

They  referred  to  Leach  v.  Jay,  27  W.  B.  99,  9  Ch.  D. 
42,  but  they  relied  on  the  decision  in  In  re  The  Dubs 
of  Cleveland }s  Settled  Estates. 

W.  Freeman,  for  the  persons  entitled  if  the  gift 
over  took  effect. 

Hastings,  Q.C.,  replied. 

Stirling,  J.,  after  reading  the  will  and  stating  the 
facts,  proceeded  as  follows : — The  question  for  me  to 
settle  here  is  what  property  is  included  in  the  words 
"  said  manor  and  estates,  and  all  other  estates  and 
hereditaments  then  subjeot  to  the  limitations  of  the 
said  settlement  of  1854  and  the  said  will  of  John 
Francis  Basset."  If  the  will  had  stopped  at  the 
words  "  said  manor  and  estates,"  I  think  that  the 
funds  now  in  the  hands  of  the  trustees  of  the  settle- 
ment would  not  be  included  in  the  direction  to  re- 
settle, but  the  words  used  are  much  wider,  and  it  is 
contended  by  the  trustees  that  the  moneys  ess 
included  in  the  words  "  all  other  estates  and  heredita- 
ments," &c.  Now  what  is  the  meaning  of  ' 
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mentMP    Mr.  Ghallis  defined  it,  in  his  argument,  as 
anything  "  capable  of  being  inherited  according  to 
common  law."    I  think  that  is  well  founded,  out 
ought  I  to  put  such  a  meaning  on  the  word  when  I 
am  construing  a  will  ?     The  courts  have  pone  a  long 
way  in  construing  words  in  wills  according  to  their 
technical  meaning,  especially  in  the  case  of  Leach  v. 
Jay.    But  that  decision  was  based  on  the  fact  that  the 
word  seism  is  the  most  technical  word  in  the  law,  and 
I  do  not  think  I  am  bound  to  put  such  a  strict  con- 
struction on  the  word  "  hereditament,"  in  the  absence 
of  further  authority.    Moreover,  the  word  "  heredita- 
ment" is  enlarged  here  by  the  addition  of  the  word 
"estates."    Now  suppose  the   testator  had  had  an 
ultimate  remainder  in  fee  reserved  to  himself  in  the 
settlement  of  1854,  and  suppose  he  had  devised  "  all 
other  estates  and  hereditaments  subject  to  the  said 
settlement"   to  A.    Would  these  funds  pass  under 
such  devise  P     I  think    they  would,    for  the  case 
falls  within  In  re  Duke  of  Cleveland's  Estates.     [His 
lordship   here    read    the    facts    in    that    case   and 
the  judgment  of  Lindley,  L.J.,  therein,   and  pro- 
ceeded : — ]     This  judgment  of  lindley,  L.J.,  seems 
to  me   to    show   clearly   that    these    moneys  may 
be  regarded  in  a  will  as  "land,"   and,   therefore, 
they  may  be  regarded  as  "  estates  and  hereditaments," 
for  from  the  point  of  view  of  equity  these  moneys 
are  subject  to  an  imperative  trust  for  investment  in 
land,  and  are  capable  of  descending  or  devolving  as 
land  in  a  court  of  equity,  though  not  in  a  court  of 
law. 

It  is  said  by  Mr.  Arthur  Basset,  however,  that  the 
testator  was  not  in  the  present  case  disposing  of  his 
own  estate,  but  was  merely  directing  his  son  to 
resettle  property  in  which  he,  the  testator,  had  no 
interest,  and  that,  therefore,  a  narrower  meaning 
should  be  placed  on  the  language  of  the  testator's 
will.  I  do  not  think  that  this  affects  the  question. 
I  quite  admit  that  the  doctrine  of  equitable  conver- 
sion is  a  doctrine  that  is  to  be  invoked  only  for  the 
benefit  of  persons  claiming  under,  and  not  outside,  a 
settlement,  but  this  does  not  seem  to  me  to  be  a  case 
of  hostile  documents.  The  testator  in  his  will  refers 
to  certain  property  under  a  given  settlement,  to 
which  his  son  will  be  eventually  entitled,  and  requests 
him  to  deal  with  it  in  a  certain  manner.  Why  should 
less  effect  be  given  to  words  in  his  will,  used  to 
describe  a  certain  property,  than  if  the  testator  had 
himself  been  capable  of  disposing  of  some  estate  and 
interest  in  that  property,  and  was  attempting  by  this 
clause  to  dispose  of  it  P  I  see  no  reason  for  taking 
such  a  view,  and,  therefore,  I  am  of  opinion  that  the 
moneys  in  question,  subject  to  the  settlement  of  1854 
and  the  will  of  1859,  are  included  in  the  phrase 
"estates  and  hereditaments,"  and  that  consequently 
the  disentailing  assurance  and  resettlement  must 
include  them  in  order  to  comply  with  the  condition 
in  the  testator's  will,  attached  to  the  gift  of  his 
residuary  real  and  personal  estate. 

Solicitors,     Bell,    Brodrick,    &    Cray ;    Lawrence, 
Graham,  A  Co.;  Senior,  AUree,  Johnson,  <fc  Son. 


&*£Vi.J  0*.  27;  Nov.  15. 

Btjdgbtt  v.  Budoktt.  (a.) 

Costs  —  Taxation  —  Copy  correspondence  —  Taxing 
master's  discretion — Statitie-barred  costs — Allowance 
to  trustees. 

The  amount  to  be  allowed  for  copy  correspondence  is 

(a.)  Beported  by  F.  T.  Dura,  Esq.,  Barrister-at- 
Law. 


in  the  discretion  of  the  taxing  master,  whose  duty  it  is  to 
ascertain  what  part  of  the  correspondence,  having  regard 
to  all  the  circumstances  of  the  case,  is  requisite  for  its 
proper  determination. 

Trustees  are  entitled  to  be  recouped  out  of  the  trust 
estate  statute-barred  costs  which  they  have  properly 
incurred. 

These  were  cross-summonses  issued  to  review  taxa- 
tion of  costs.  The  children  of  S.  Budgett  were  entitled 
to  a  considerable  property  under  a  settlement,  and 
there  had  been  a  partition  suit  in  1884  and  a  sale  of 
a  daughter's  share.  The  present  action  was  by  a 
beneficiary  against  the  trustees,  and  had  subsequently 
arisen  out  of  the  whole  previous  proceedings.  The 
correspondence  referred  to  in  the  action,  and  which 
extended  over  a  period  of  thirty  years,  amounted  to 
3,477  folios  in  six  volumes,  a  considerable  portion  of 
it  was  read  at  the  trial,  and  it  was  entered  as  read 
in  the  judgment.  The  taxing  master  allowed  only 
one- third  of  the  costs  of  the  copies  of  the  correspond- 
ence, and  in  answer  to  the  objections  carried  m  he 
said  that  the  amount  he  had  allowed  was  all  that,  in 
his  judgment  and  discretion,  it  was  necessary  and 
proper  to  allow. 

This  was  a  summons  asking  that  the  oost  of  the 
whole  correspondence  might  be  allowed. 

Ingle  Joyce,  for  the  applicants. 

Butcher,  for  the  respondents. — The  question  is 
entirely  in  the  discretion  of  the  taxing  master,  and  he 
has  exercised  his  discretion.  The  proper  charges  for 
copies  of  documents  are  always  in  the  discretion  of 
the  taxing  master:  Turnbull  v.  Janson,  26  W.  B. 
815,  3  C.  P.  D.  264. 

Rekewich,  J.— I  must  send  the  matter  back  to 
the  taxing  master,  as  it  is  a  question  of  great  import- 
ance. It  must  be  considered  both  from  the  point  of 
view  of  what  is  necessary  for  justice  and  also  the 
hardship  on  suitors  in  regard  to  excessive  costs.  I 
confess  that  I  hold  a  strong  opinion  that,  in  a  large 
number  of  cases,  a  well-arranged  copy  of  the 
correspondence  is  extremely  useful  to  the  judge,  and, 
if  really  useful,  counsel  on  both  sides  ought  to  have 
similar  copies.  The  inoonvenienoe  of  handing  up 
letters  separately  by  the  solicitors,  and  the  trouble 
of  referring  to  the  correspondence  from  time 
to  time  is  otherwise  great.  Sometimes,  how- 
ever, correspondence  is  both  incomplete  and 
over-burdened.  In  my  opinion,  where  the  merits 
of  the  case  turn  on  the  correspondence,  as  in  this  case, 
a  proper  copy  ought  to  be  allowed.  What  is  a  proper 
copy  is  entirely  a  matter  for  the  taxing  master.  He 
must  master  the  whole  case,  and  consider  it  from  all  the 
points  of  view ;  how  the  court  and  the  counsel  engaged 
have  dealt  with  it :  what  part  of  the  correspondence, 
having  regard  to  all  the  circumstances,  was  necessary 
and  proper  for  the  argument  and  decision.  He  does 
not  say  he  has  looked  at  it  from  every  point  of  view, 
and  I  must  therefore  refer  it  back  to  him  with  this 
expression  of  my  opinion. 

Nov.  15. — The  taxing  master  having  reported  that, 
after  consideration,  in  view  of  the  judge's  directions, 
he  was  of  opinion  that  he  had  allowed  the  correct 
amount  in  allowing  one-third. 

The  summons  was  dismissed. 

The  second  summons  substantially  raised  two 
questions : — 

(1)  Whether  the  trustees  ought  to  be  allowed  the 
costs  of  an  action  {Budgett  v.  Walsh)  which  were 
payable  by  Walsh,  but  could  not  be  recovered  from 
him,  as  there  was  insufficient  to  levy  execution 
upon? 

(2)  Whether  statute-barred  costs,  some  of  which 
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had  been  paid  and  some  not,  ought  to  be  allowed  to 
the  trustees  P 

Butcher,  for  the  applicants. — The  trustees  did  not 
pursue  all  their  remedies  against  Walsh  to  recover 
the  oosts  of  Budgett  v.  Walsh.  The  statute-barred 
costs  ought  not  to  be  allowed.  As  regards  those  not 
yet  paid  I  am  entitled  to  insist  on  the  statute  :  In  re 
Wenham,  Hunt  v.  Wenham,  40  W.  E.  636,  [1892]  3 
Gh.  59. 

Ingle  Joyce,  for  the  trustees. — The  costs  are  charges 
and  expenses  properly  incurred,  and  ought  to  be 
allowed:  In  re  Murray,  W.  N.,  1867,  p.  190;  Gurwen 
v.  Milbum,  38  W.  R.  49,  42  Oh.  D.  424 ;  In  re  Carter, 
Carter  v.  Carter,  34  W.  E.  57. 

KsEEWiGH,  J. — As  regards  the  first  point  I  think  the 
trustees  did  all  that  was  necessary  in  endeavouring  to 
recover  them,  and  that  they  are  entitled  to  be  recouped 
out  of  the  estate.  The  question  whether  statute-barred 
costs  ought  to  be  considered  by  the  taxing  master  or 
not  arose  before  North,  J.,  in  the  case  of  Curwen  v. 
Milburn,  and  that  case  is  useful  as  indicating  the 
convenient  course  to  follow.  Here  the  taxing  master 
has  followed  a  convenient  course  by  certifying  what 
(if  any)  is  proper  to  be  allowed,  and  leaving  it  to  the 
court  to  decide  the  question  whether  there  shall  be 
an  allowance  or  not.  I  am  dealing  here  with  a 
direction  to  ascertain  by  taxation  the  oosts,  &c.,  pro- 
perly incurred  by  the  trustees.  The  order  says  the 
trustees  are  to  pay  and  retain  them.  These  oosts  and 
expenses  were  to  be  paid  out  of  the  trust  estate. 
Why  not  oosts  which  they  have  properly  incurred 
but  which  they  might  have  refused  to  pay  because 
they  statute-barred  P  Now  the  oosts  in  this  case  are 
of  two  classes:  Those  paid  which  they  were  not 
bound  to  pay,  as  being  statute  barred,  and,  having 
paid  them,  they  are,  in  my  opinion,  entitled  to  be 
indemnified  against  them  out  of  the  trust  estate. 
An  analogy  has  been  drawn  from  the  case  of  execu- 
tors ;  their  position  helps  the  trustees.  An  executor 
may  pay  a  statute-barred  debt.  He  may  retain  a 
statute-barred  debt:  see  Midgley  v.  Midgley,  41 
W.  E.  659,  [1893]  3  Ch.  282;  and  Hill  v.  Walker,  4 
K.  &  J.  166,  6  W.  E.  Dig.  25,  113.  The  law  is  very 
well  stated  in  Mr.  Elgood's  book,  at  p.  188.  But  this 
does  not  dispose  of  their  claim  to  pay  oosts  which  are 
statute  barred  and  have  not  been  paid,  but  which 
they  say  ought  to  be  paid.  Are  they  entitled  to  say 
these  oosts  ought  to  be  paid  and  retained  out  of  the 
estate  P  Mr.  Butcher's  point  is  that  when  once  the 
cestui  que  trust  has  intervened  he  is  entitled  to  say, 
No,  I  insist  on  the  statute  being  raised,  and  he  relies 
on  the  case  of  In  re  Wenham,  Hunt  v.  Wenham,  before 
North,  J.  But  there  is  this  distinction :  that  in  that 
case  the  executor  was  paying  a  debt  of  the  testator's, 
whereas  in  the  present  the  trustee  is  paying  his  own 
debt.  The  debt  itself  is  not  gone,  ana  moral  liability 
remains,  though  it  is  not  recoverable  by  action. 
Therefore  I  think  that  all  these  sums  which  have  been 
certified  as  having  been  properly  incurred,  whether 
paid  or  payable,  notwithstanding  the  statute,  ought 
to  be  paid  out  of  the  capital  moneys  subject  to  the 
trusts  of  the  settlement. 

Solicitors,  Ingle,  Holmes,  &  Sons  ;  Foss  &  Ledsam. 


SaSft.}  Aug.9,189. 

Davis  v.  Fobemak.  (a.) 

Contract — Service — Negative  stipulation  really  affirma- 
tive— Breach — Injunction. 

An  injunction  ought  not  to  he  granted  on  the  breach  of 
a  stipulation  in  a  contract  of  service  which,  though 
negative  inform,  is  affirmative  in  substance. 

Motion. 

The  plaintiff  was  employed  by  the  defendant  as 
manager  under  an  agreement  which  provided  by 
clause  7  thereof  as  follows:  "The  employer  hereby 
agrees  with  the  manager  that  he  will  not,  except  in 
the  case  of  misconduct  or  a  breach  of  this  agreement, 
require  the  manager  to  leave  his  employ  and  deter- 
mine this  agreement  during  such  period ;  that  he 
shall  draw  from  the  said  business  £15  each  and 
every  month  and  the  said  interest  as  aforesaid ;  but 
in  the  event  of  the  said  business  failing  to  realize  the 
said  sums,  then  this  agreement  and  the  servioe  hereby 
created  may  be  determined  by  either  party  giving  to 
the  other  three  calendar  months'  notice  for  that  pur- 
pose." 

The  defendant  gave  notice  to  determine  the  agree- 
ment, and  this  action  was  brought  to  restrain  the 
defendant  from  acting  on  the  notice,  and  the  case  was 
argued  on  the  assumption  that  the  grounds  of  the 
notice  were  justified. 

Warmington,  Q.C.,  and  J.  Bacon,  for  the  plaintiff.— 
The  clause  of  the  agreement  is  negative,  and  therefore 
enforceable :  Lumley  v.  Wagner,  I  De  G.  M.  &  G.  604 ; 
Whitwood  Chemical  Co.  v.  Hardman,  39  W.  R.  43S, 
[1891]  2  Ch.  416;  Ryan  v.  Mutual  Tontine  Westminster 
Chambers  Association,  41  W.  R.  146,  [1893]  1  Ch.  116; 
DonneU  v.  Bennett,  31  W.  B.  316,  22  Ch.  D.  835. 

Marten,  Q.C.,  and  Ribton,  for  the  defendant. 

Eekewioh,  J. — The  stipulation  in  clause  7  of  this 
agreement  is  distinctly  negative  in  point  of  form,  but 
I  think  it  is  distinctly  affirmative  in  substance.  In 
this  respect  it  differs  entirely  from  the  agreement  in 
Lumley  v.  Wagner,  where  there  was  a  disttnot  under- 
taking by  the  defendant  not  to  use  her  talents  at  any 
other  theatre  than  that  of  the  plaintiff.  The  question 
has  been  frequently  considered,  and  it  seems  to  be 
well  settled  that  an  agreement  for  personal  servioe 
cannot  be  enforced  otherwise  than  by  an  action  for 
damages,  though  it  may  be  possibly  enforced  by  in- 
junction in  some  exceptional  cases,  not  to  be  extended, 
where  there  is  a  strictly  negative  stipulation.  Having 
regard  to  the  principle  laid  down  by  the  Court  of 
Appeal  in  Whitwood  Chemical  Co.  v.  Hardman,  and 
recognized  in  Ryan  v.  Mutual  Tontine  Westminster 
Chambers  Association,  what  ought  I  to  do  in  this 
case?  The  clause  in  the  agreement  says  that  the 
employer  will  not,  except  in  the  case  of  misconduct  or 
a  breach  of  the  agreement,  require  the  manager  to 
leave  his  employ.  That  is  equivalent  to  saying  that 
he  will  retain  the  manager  in  his  employment.  If  I 
come  to  the  conclusion  that  this  is  really  the  substance 
of  the  agreement,  isitright,havine  regard  to  the  authori- 
ties,.to  say  that  an  injunction  ought  to  be  granted  merely 
because  the  form  of  the  agreement  is  negative  P  In 
my  opinion  it  would  be  contrary  to  the  decision  of  the 
Court  of  Appeal,  and  I  refuse  the  motion. 

Solicitors,  Halses,  Trustram,  A  Co.,  for  Grtathead  4 
Goldie,  Rochester;  W.  HeacUey,  for  A.  B.  Seam, 
Chatham. 

(a.)  Reported  by  Pkanois  T.  Dttxa,  Esq.,  Barrister- 
at-Law. 
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Kekewich,  J.  \  *»*  *.  1894. 

/n  re  Edwabds. 
Edwabds  v.  Edwabds.  (a.) 
JF5H — Construction  —  Failure  of  issue—Die  without 

leaving  any  male  issue — Estate  tail  or  estate  in  fee 

simple— Wills  Act  (l  Vict.  c.  26),  s.  29. 

Under  section  29  of  the  Wills  Act  a  devise  since  that 
Ad  to  A.,  his  heirs  and  assigns,  with  a  proviso  that  in 
ease  A.  should  "  die  without  leaving  any  male  issue  " 
iken  over,  is  a  devise  in  fee  simple  to  A.,  subject  to 
an  executory  devise  over. 

Upton  v.  Hardman,  Ir.  Rep.  9  Eq.  157,  23  W.  B. 
Dig.  267,  followed. 


Thomas  Edwards  by  his  will,  dated  the  22nd  of 
October,  1881,  devised  the  whole  of  his  freehold 
estate  in  Barton,  Denbigh,  to  his  son  John  Edwards 
for  life,  and  after  his  decease,  as  to  one  portion  of  it, 
to  T.  W.  Edwards,  his  heirs  and  assigns,  subject  to 
two  payments  of  £100  each  to  persons  as  therein 
mentioned,  and  as  to  the  other  portion  of  his  said 
estate,  he  devised  it  John  Howard  Edwards,  his  heirs 
and  ftHfrigns,  subject  to  a  payment  of  £100  as  therein 
mentioned.  The  will  contained  the  following  pro- 
viso : — «« Provided  always  that  in  case  the  said  T.  W. 
Bdwards  and  J.  Howard  Edwards,  or  either  of  them, 
shall  die  without  leaving  any  male  issue,  then  I  direct 
that  the  property  so  given  and  devised  to  them  and  their 
heirs  as  aforesaid  shall,  after  their  respective  deaths, 
go  to  the  male  issue  of  my  son  Thomas  Edwards. 

This  was  a  summons  taken  out  in  the  Liverpool 
District  Begistry  by  T.  W.  Edwards  and  a  mortgagee 
from  him  as  plaintiffs,  against  J.  Howard  Edwards  and 
other  benfieciaries  named  in  the  will,  and  others  as 
defendants,  raising  the  question  {inter  alia)  whether 
the  devisees,  T.  W.  Edwards  and  J.  Howard  Edwards, 
took  estates  in  tail  male,  or  estates  in  fee  simple, 
subject  to  executory  devises  over. 

Section  29  of  the  Wills  Act  (I  Vict.  c.  26)  provides 
as  follows:— "In  any  devise  or  bequest  of  real  or 
personal  estate  the  words  *  die  without  issue,'  or  *  die 
without  leaving  issue/  or  'have  no  issue,'  or  any 
other  words  which  may  import  either  a  want  or 
failure  of  issue  of  any  person  in  his  lifetime  or  at  the 
time  of  his  death  or  an  indefinite  failure  of  his  issue 
shall  he  construed  to  mean  a  want  or  failure  of  issue 
in  the  lifetime  or  at  the  time  of  the  death  of  suoh 
person,  and  not  an  indefinite  failure  of  his  issue  unless 
a  contrary  intention  shall  appear  by  the  will  by 
reason  of  such  person  having  a  prior  estate  tail  or  of 
a  preceding  gift  being  without  any  implication  arising 
from  such  words  a  limitation  of  an  estate  tail  to  suoh 
person  or  issue  or  otherwise." 

J.  P.  Bylands,  for  the  plaintiffs.— Section  29  of  the 
wIDs  Act  must  be  construed  strictly  as  meaning  what 
it  says,  and  consequently  applies  only  when  the  pre- 
cise expressions  "die  without  issue,"  "die  without 
leaving  issue,"  or  "  have  no  issue,"  or  some  expres- 
sion covering  exactly  the  same  ground  is  used.  Here 
the  word  "  male  "  is  introduced,  which  makes  it  quite 
a  different  limitation,  and  indicates  "  contrary  inten- 
tion."   The  plaintiffs  take  an  estate  tail. 

P.  0.  Lawrence,  for  defendants  in  same  interest. 

&  B.  Lawrence,  for  other  .defendants  contra. — 
Vfton  t.  Hardman,  Ir.  Bep.  9  Eq.  157,  exactly  covers 
our  case.  There  the  decision  of  the  Irish  Court  of 
Oianeey  was  to  the  effect  that  a  gift  over  in  default 
of  "male"  issue  was  within  section  29  of  the  Wills 
Act 


a.)  Reported  by  G. 


C.  Hbztolby,  Esq.,  Barrister- 
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Bylands  and  P.  0.  Lawrence  replied. 

Kseewioh,  J. — There  are  in  this  will  no  words 
which,  if  section  29  of  the  Wills  Act  is  applicable  to 
this  case,  would  in  any  way  come  within  the  meaning 
of  the  words  "contrary  intention"  in  that  section. 
A  testator  may  say,  "Notwithstanding  the  Wills 
Act,  I  do  not  mean  by  words  importing  a  want  or 
failure  of  issue  what  the  Legislature  has  said  those 
words  mean."  He  may  say  that  in  language  which 
is  unmistakable,  and  which  cannot  be  otherwise 
construed,  but  there  is  nothing  of  the  sort  here  to 
enable  me  to  get  out  of  the  section  in  this  manner. 

That  being  so,  the  question  is,  Are  the  words  used 
in  the  proviso  words  which  import  "  a  want  or  failure 
of  issue"   within  the  meaning  of  section  29  of  the 
Wills  Act  P    The  words  in  the  proviso  certainly  do 
import  a  want  or  failure  of  issue,  though  restricted  to 
male  issue.     Now,  the  words  of  the  Act  are,  "In 
any  devise  or  bequest    .     .     .    the  words  '  die  with- 
out issue,'  or  *  die  without  leaving  issue/  or  '  have 
no  issue,'    or  any  other  words  which  may  import 
either  a  want  or  failure  of  issue    ..."  shall  be 
construed  as  therein  stated.    Now,  on  the  most  ele- 
mentary principle  of  construction  I  must  hold  that 
"any  other  words  which  may  import  a  want  or 
failure  of  issue"   bring  within  the  section  expres- 
sions other  than  the  preceding    expressions,    "  die 
without   issue,"    "die    without   leaving    issue,"   or 
"  have  no  issue,"  but  it  is  said  they  do  not  cover  the 
expression  here  used,  "  die  without  leaving  any  male 
issue."     That  is  a  curious  question,   which   might 
deserve    some  consideration   now  were  it  not  that 
the  exact  point  was  raised  before  the  Court  of  Chan- 
cery in  Ireland  in  Upton  v.  Hardman.    Mr.  Theobald, 
in  his  book  upon  Wills,  which  I  refer  to,  not  as  an 
authority,  but  as  a  well-known  text-book,  at  p.  495 
of  the  3rd  edition,  published  in  1885,  eleven  years 
after  the  decision  in  Upton  v.  Hardman,  states  that 
case  as  follows  : — "  The  words  « dying  without  male 
issue '  will,  under  this  section  (i.e.,  section  29  of  the 
Wills  Act),  be  restricted  to  male  issue  living  at  the 
death  of  the  ancestor."    That  is  quite  accurate ;  but 
the  value  of  the  reference  is  not  that  Mr.  Theobald 
thought  that  that  was  the  decision,  but  that  he  gave 
a  note  of  the  deoision  without  a  reference  to  any 
other  case  or  comment  or  criticism  of  any  kind.    In 
order  to  pursue  the  matter  to  date,  I  have  sent  for 
the  5th  edition  of  Jarman  on  Wills,  but  Upton  v. 
Hardman  is  not  mentioned  there,  the  editor  no  doubt 
thinking  (and  far  be  it  from  me  to  say  he  was  wrong 
in  so  doing)  that  the  Irish  case  did  not  come  fairly 
within  the  scope  of  the  work.    Of  course,  I  am  not 
bound  by  the  Irish  decision  if  I  think  it  wrong,  but 
am  at  liberty  to  construe  the  Act  as  I  understand  it. 
This  is,  however,  a  question  of  title,  and   in  suoh 
questions  the  court  has  always  given  great  weight  to 
any  decisions,  and  even  to  the  established  practice  of 
conveyanoers.    It  is  impossible  to  doubt  that  between 
1874,  the  date  of  the  decision  in  Upton  v.  Hardman, 
and  1894  that  titles  may  have  passed  on  gifts  similar 
to  the  present  one  on  the  authority  of  that  decision, 
and  I  do  not  think  that  I  can  properly  criticize  it 
now.    If  it  is  to  be  disregarded,  it  must  be  done  by 
a  higher   tribunal,    and  I  accordingly   follow    the 
judgment  in  that  case.    The  devisees,  therefore,  take 
estates  in  fee  simple,  subject  to  executory  devises 
over  on  failure  of  male  issue. 

Solicitors,  C.  W.  Tibbits,  Liverpool ;  J.  W.  Dalton, 
Liverpool. 
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^gi^J;  }         June  14 ;  July  13 ;  Aug.  3,  1894. 

In  re  Peruvian  Guano  Co.  (Limited),  (a.) 

Company — Winding  up— Dividend — Net  pro/Us — Esti- 
mate— Payment  of  dividend  out  of  estimated  profits — 
Stale  demand — Resolution  for  dividend — Directors9 
remuneration— Interest— 9  A  4  Will.  4,  c  42,  s.  28. 

The  articles  of  a  limited  company  provided  that,  after 
certain  sums  had  been  paid,  ten  per  cent,  of  the  residue 
of  the  net  profits  should  be  paid  as  remuneration  to  the 
directors,  and  that  the  ultimate  residue  of  net  profits 
should  be  applied  in  paying  such  dividend  on  the 
ordinary  sJiares,  or  in  such  manner  as,  subject  to  the 
regulations,  a  general  meeting  might  determine.  At  a 
general  meeting  held  in  April,  1883,  it  was  resolved  that 
a  sum  treated  as  the  balance  of  net  profits  should  be  dealt 
with  in  accordance  with  the  fast-mentioned  provisions  of 
the  articles.  It  was  objected  that  some  of  the  items  which 
were  then  treated  as  valuable  had  no  substantial  value,  and 
that  the  directors  could  not,  acting  reasonably,  take  the 
view  that  they  were  valuable.  The  directors  acted  on  the 
report  of  their  auditor  and  after  consultation  with  him. 
The  company  was  wound  up  voluntarily  in  1883,  and 
all  the  creditors  were  paid  %n  full,  and  certain  directors 
claimed  to  be  paid  their  shares  of  the  ten  per  cent,  of 
the  residue  of  the  net  profits — a  claim  which  was  opposed 
by  the  liquidator,  on  the  ground  that  the  assets  were 
over-estimated  at  the  time  the  resolution  was  passed,  and 
that  the  proposed  distribution  of  the  residue  was  in  effect 
a  payment  of  dividends  out  of  capital. 

Held,  that  the  directors  were  entitled  to  the  ten  per 
cent,  claimed,  but  without  interest. 

Orton  v.  Cleveland  Fire  Briok  and  Pottery  Co.,  13 
W.  R.  869,  3  H.  <fe  C.  868,  not  followed. 

This  was  a  summons  by  the  voluntary  liquidator  of 
the  above-named  company  that  a  claim  made  by 
eertain  late  directors  of  the  company,  or  their  legal 
personal  representatives,  to  have  ten  per  cent,  of  a 
sum  of  over  £130,000  paid  to  them  as  directors' 
remuneration  under  the  articles  of  association  might 
be  determined  by  the  oourt,  and  that  the  liquidator 
might  be  at  liberty  to  distribute  the  assets  of  the 
company  as  if  the  claim  had  not  been  made. 

The  company  was  formed  in  1876,  with  the  princi- 
pal object  of  carrying  out  a  contract  as  to  the  con- 
signment and  sale  of  Peruvian  piano. 

At  a  general  meeting  held  m  April,  1883,  it  was 
resolved  (inter  alia)  that  a  balance  of  £135,243 
should  be  dealt  with,  appropriated,  and  paid  in 
accordance  with  article  131  (sections  3  and  4)  of  the 
articles  of  association.  These  clauses  provided  as 
follows : — "  (3)  10  per  cent,  of  the  residue  of  the  net 
profits  shall  oe  paid  and  applied  as  remuneration  to 
the  directors;  (4)  the  ultimate  residue  of  the  net 
profits  shall  be  applied  in  payment  of  such  dividend 
on  the  ordinary  shares  of  the  company,  or  in  such 
other  manner  as  (subject  to  the  regulations)  a  general 
meeting  may  determine." 

The  balance-sheet  for  the  half-year  ending  the 
31st  of  December,  1882,  showed  a  net  profit  of 
£11,493,  but  the  directors,  with  the  approval  of  the 
auditor  of  the  company,  caused  a  supplemental 
balance-sheet  to  be  prepared,  in  which  the  net  profit 
was  increased  to  £176,493  by  transferring  £165,000 
from  the  suspense  aooount  to  the  profit  and  loss 
account.  At  a  general  meeting  of  the  company ,  held 
in  April,  1883,  both  balance-sheets  were  approved, 
and  it  was  resolved  that  £135,243,  treated  as  the 
residue  of  net  profits,  should  be  dealt  with  in 
accordance  with  the  above-mentioned  provisions  of 


(a.)  Reported  by  V.  de  S.  Fowke,  Esq.,  Barrister- 
at-Law. 


the  articles.  The  residue  of  £135,243  was  not 
distributed  prior  to  the  voluntary  liquidation.  The 
company  went  into  voluntary  liquidation  in  May, 
1883.  All  the  creditors  of  the  company  having  been 
paid  in  full,  certain  directors  claimed  to  be  paid  then 
shares  of   ten  per  cent,  of   the  net   promts.    The 

aiidator  opposed  the  claim,  on  the  ground  that  the 
ue  of  the  assets  had  been  largely  over-estimated, 
and  that  the  proposed    distribution  of  the  residue    < 
could  not  be  made  without  a  dividend  being  paid  out 
of  capital. 

Haldane,  Q.C.,  and  Jenkins,  for  the  liquidator, 
referred  to  the  following  oases:  Vernier  v.  General 
and  Commercial  Investment  Trust,  [1894]  2  Ch.  239; 
Flitcroffs  case,  31  W.  B.  174,  21  Ch.  D.  519; 
Stringer's  case,  17  W.  E.  694,  L.  B.  4  Ch.  App.  475. 

Muir  Mackenzie,  for  a  shareholder  who  was  also  s 
director. — The  dividend  was  declared  6ond  y&fe  after 
an  investigation  of  the  company's  affairs,  and  at  the 
time  the  conclusion  arrived  at  by  the  directors  was  i 
reasonable  one. 

BramweU  Davis,  Stewart  Smith,  and  G.  A.  Scott,  for 
other  parties. 

Weight,    J.,    said     the   claim  of    the  director! 
was  to  something  which  they  had  a  legal  title  to  be   ; 
paid.    Various  objections   had    been   taken  to  the 
claim.    But  the  general  meeting  having  ao  decided, 
it  followed  from  the  articles  that  the  directors  had 
become  entitled  to  what  they  claimed,  and  his  lord- 
ship could  not  deprive  them  of  it  unless  he  attacked  : 
the  very  root  of  the  matter — namely,  the  resolution 
passed  nearly  twelve  years  ago.    At  that  time  it  was 
certainly  not  impossible  for  business  men  to  suppose  I 
that  a  reasonable  estimate  had  been  placed  on  the 
items  mentioned.    His  lordship  was  not  sure  that  ; 
under  any  circumstances  he  could  say  that  the  reso- 
lution was  not  valid ;  but  if  he  was  entitled  to  do  so, 
there  was  not  sufficient  proof  before  him  that  the 
valuation  made  was  not  substantially  correct,  or  that 
the  directors  could  not  take  the  view  that  the  items 
were  not  of  substantial  value.    There  was  nothing 
imaginary  about  these  items.    They  appeared  in  a 
balance-sheet  made  up  almost  entirely  of  estimated  | 
items.    The  directors  were  acting  on  the  report  of 
the  auditor,  and  after  consultation  with  him  and  they 
openly  came  to  the  conclusion  that  a  certain  amount 
could  be  legitimately  applied  as  dividend,  because  out 
of  the  expected  million  of  assets  at  least  that  amount 
would  probably  be  realized.    It  was  difficult,  aflat ; 
twelve  years  had  elapsed,  to  say  that  that  view  was  j 
wrong.    At  that  time  the  litigation,  which  was  ulftV  i 
mately  disastrous  to  the  company,  was  favourable  is  j 
them.    They  had  obtained  a  judgment  hi  their  favour, 
in  Belgium,  and  were  advised  that  they  would  pro* 
bably  be  equally  successful  in  England.    His  lorasUf 
would  have  had  no  doubt  as  to  this  except  for  a " 
(to  which  he  referred  at  some  length)  which 
relied  on  by  the  applicant's  counsel.    Bat  there 
nothing  to  show  that  the  circumstances  were  sack 
to  prevent  the  company  from  returning  the 
capital  to  the  shareholders.    The  shareholders  i 
a  winding  up,  and  the  directors  agreed  as  to 
Before  stops  were  taken  to  wind  up  the  company 
directors,*  after  consulting  the  auditor,  decided 
was  the  proper  sum  to  be  appropriated  to  dr  " 
His  lordship  declared  that  the  directors  were 
to  the  remuneration,  by  way  of  percentage, 
by  them,  but  that  they  must  give  credit  for 
sums  received  by  them  as  remuneration  under  fjtftssl 
of  the  articles,  which  was  not  payable  in  osse  thai 
received  the  percentage  remuneration  claimed.         1 

Aug.  3.— The  question  was  now  argued  whetssi 
the  directors  were  entitled  to  interest. 
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Muir  Mackenzie,  for  a  director,  argued  that  interest 
wis  payable,  and  referred  to  Buckley  on  Hie  Com- 
panies Acts,  0th  ed.,  p.  368;  In  re  Herefordshire 
Banking  Co.,  15  W.  B.  1056,  L  R.  4  Ea,  250 ;  East 
of  England  Banking  Co.,  17  W.  B.  18,  L.  B.  4  Gh. 
1pp.  14 ;  Orion  v.  Cleveland  Fire  Brick  and  Pottery 
Co.,  13  W.  B.  869,  3  H.  &  C.  868.  [Weight,  J.— 
Th&t  ease  is  no  longer  law.] 

He  also  referred  to  Isaac' 6  case,  40  W.  B.  518, 
[1892]  2  Ch.  158,  and  3  &  4  Will.  4,  o.  42,  s.  28. 

Haldane,  Q.G.,  and  Jenkins,  for  the  liquidator,  re- 
ferred to  HxU  v.  South  Staffordshire  Railway  Co.,  L. 
R.  18  Bq.  154,  22  W.  B.  Dig.  81. 

Wkioht,  J.,  said  that  he  would  not  allow  the  plaim 
for  interest.  The  action  of  the  company  in  taking 
£165,000  from  the  suspense  account  on  the  eve  of  the 
winding  up  and  appropriating  it  as  a  profit  to  a  large 
extent  for  directors  remuneration  was  such  a  specu- 
lative affair  that  the  claim  of  the  applicants  was  not 
so  meritorious  that  they  ought  to  be  allowed  interest. 
He  doubted  whether  there  was  any  sum  certain  due 
to  the  directors  until  it  was  ascertained  by  the  order 
just  made.  On  that  ground,  too,  he  thought  the 
elahn  for  interest  must  be  disallowed. 

8oHeitors,  Murray,  Hutchins,  Stirling,  <fe  Murray ; 
Waterhouse,  Winierbotham,  A  Co. ;  E.  F.  Turner;  L. 
Z>«  Cams. 


VaughsTW^  J.  }  J*y  20'  21>  23>  1894' 

Davies  v.  B.  Bolton  &  Go.  (LrarraD).  (a.) 

Company  —  Debenture — Affixing  seal  to— Articles  of 
association — Irregularities  in  issue  of  debentures — 
Valuable  consideration — Notice. 

B.  was  a  director  of  and  vendor  to  a  company  which 
hod  agreed  to  pay  him  a  certain  sum  of  money,  with 
inttrest  at  six  per  cent  B.  owed  D.  a  smaller  sum,  and 
it  was  arranged  that  this  latter  sum  should  be  secured  by 
the  company  issuing  a  debenture  to  B.  for  the  amount 
owing,  with  interest  at  Jive  per  cent.,  and  that  B.  should 
transfer  the  debenture  to  D.  The  debenture  was  sealed 
by  ike  company  in  the  presence  of  B.  as  a  director  and 
nmntmsiyned  by  M.,  the  secretary  of  the  company.  No 
meeting  of  directors  was  called  to  sanction  the  issue  of 
the  debenture,  but  it  appeared  that  at  a  meeting  held 
shout  that  time  B.  and  M.  were  present,  and  a  resolution 
urns  passed  authorizing  the  issuing  and  sealing  of  the 
frsVsfuii.  The  material  provisions  of  the  articles  were 
the  J showing: — Money  borrowed  might  be  secured  by 
debentures.  The  common  seal  of  the  company  was  not 
to  be  affixed  to  any  document  except  in  the  presence  of 
owe  directors  or  of  one  director  and  the  secretary,  and  in 
pursuance  of  a  resolution  of  the  directors*  No  director 
was  to  vote  in  respect  of  any  contract  in  which  he  was 
ftsmmiUg  interested,  and  if  he  should  vote  his  vote  was 
set  to  be  counted.  Any  debenture  bearing  the  common 
sml  and  issued  for  valuable  consideration  was  to  bind 
the  company,  notwithstanding  any  irregularity  touching 
the  (minority  of  the  directors  or  officers  or  servants  of 
the  company  to  issue  the  same. 

Eeld\  that,  the  debenture  being  given  for  valuable  con- 
ekkraHon,  the  irregularities  attending  its  issue  were 
emsd  by  ike  last-stated  clause  in  the  articles. 

Action. 

K.  Bolton  and  G.  L.  Davies  were  in  partnership  as 
-j-i — : Sat  a  abort   time,  when   Davies 


(a.)  Reported  by  V.  db  8.  Fowke,  Esq.,  Barrister- 
at-Law. 


retired  on  the  terms  of  being  paid  £649  Is.  3d.  by 
Bolton. 

Is  1893  Bolton  sold  his  business  to  a  company 
formed  to  take  it  over. 

The  material  articles  of  association  of  the  company 
provided  as  follows :  The  directors  might  borrow  (55), 
and  secure  the  money  borrowed  by  debentures  or 
debenture  stock  (56).  Debentures,  debenture  stock, 
and  other  securities  might  be  made  assignable  free 
from  any  equities  between  the  company  and  the 
person  to  whom  the  same  were  issued  (57).  The 
number  of  the  directors  was  to  be  not  less  than  two 
nor  more  than  seven  (88).  Bolton  was  to  be  the  first 
managing  director.  Bolton  and  the  remaining  six 
subscribers  of  the  articles  were  to  be  the  first 
directors  (89).  The  directors  might  act  notwithstand- 
ing any  vacancy  in  their  body,  but  not  if  the  number 
were  reduced  below  the  minimum  (93).  No  director 
was  to  vote  in  respect  of  any  contract  or  arrange- 
ment in  which  he  was  interested,  and  if  he  did  vote 
his  vote  was  not  to  be  counted,  but  no  director  was 
to  be  disqualified  by  his  office  from  entering  into  con- 
tracts or  arrangements  with  the  company  (95).  One 
director  was  sufficient  to  form  a  quorum  (104). 
Meetings  of  directors  at  which  a  quorum  was  present 
could  exercise  the  powers  of  the  directors  generally 
(107).  All  acts  done  by  directors  were  to  be  valid  as 
if  every  person  had  been  validly  appointed  and  was 
duly  qualified  (110).  Any  mortgage  bond,  deben- 
ture, or  other  security  bearing  the  common  seal  of 
the  company,  and  issued  for  valuable  consideration, 
was  to  be  binding  on  the  company,  notwithstanding 
any  irregularity  touching  the  authority  of  the  direc- 
tors or  officers  or  servants  of  the  company  to  issue 
the  same  (115).  The  common  seal  was  not  to  be 
affixed  to  any  document  except  in  the  presence  of  two 
directors,  or  of  one  director  and  the  secretary,  in 
pursuance  of  a  resolution  of  the  directors  (118). 
Deeds,  Ac.,  sealed  with  the  common  seal  and  signed 
by  two  directors,  or  by  one  director,  and  counter- 
signed by  the  secretary,  or  the  person  acting  as 
secretary,  were  to  be  deemed  to  be  duly  executed. 

In  June,  1893,  one  Millington  was  purported  to  be 
appointed  a  director,  though  he  never  was  a  director 
in  fact. 

In  July,  1893,  Davies  pressed  Bolton  for  payment 
of  the  £649  Is.  3d.,  and  an  arrangement  was  come  to 
under  which  the  company  was  to  issue  a  debenture  for 
that  amount  to  Bolton,  who  was  immediately  to 
transfer  it  to  Davies. 

The  debenture  was  then  issued  under  the  oomraon 
seal,  and  the  company  thereby  covenanted  to  pay 
Bolton  on  such  day  as  the  moneys  thereby  secured 
became  payable  £649  Is.  3d.,  or  such  part  thereof  as 
might  not  already  have  been  paid,  and  in  the  mean- 
time pay  interest  at  £5  per  cent,  on  the  amount 
owing.  The  moneys  were  to  become  immediately 
payable  on  a  winding  up  or  on  default  in  payment  of 
certain  acceptances  granted  by  the  company  to  Bolton 
for  sums  amounting  to  £649  Is.  3d. 

By  the  debenture  the  company  charged  all  its  pro- 
perty, present  and  future,  including  uncalled  capital 
(if  any),  for  the  time  being. 

Before  the  issue  of  the  debenture  a  print  of  the 
articles  had  been  shown  to  Davies1  solicitors.  It 
appeared  that  a  resolution  had  been  passed  at  which 
Bolton  and  Millington  were  present  authorizing  the 
issuing  and  'sealing  of  the  debenture  though  no 
meeting  of  directors  was  called. 

Under  the  agreement  for  sale  to  the  company  move 
than  Davies'  debt  was  due  by  the  company  to  Bolton ; 
but  the  amount  was  to  be  paid  by  instalments,  which 
had  not  become  due  at  the  date  of  the  debenture, 
and  interest  was  payable  on  instalments  unpaid  at 
the  rate  of  £6  per  cent,  per  annum. 
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High  Court. 


The  debenture  was  only  signed  by  Bolton  and 
Millington. 

The  oompany  was  ordered  to  be  wound  up  in 
January,  1894, 

An  action  had  been  commenced  in  December,  1893, 
by  Davies  to  enforce  his  security,  and  in  this  action 
the  following  objections  were  raised  to  the  deben- 
ture :  (1)  That  the  seal  of  the  oompany  had  never 
been  affixed  to  the  debenture ;  (2)  that  it  was  never 
sealed  or  delivered  with  the  authority  of  or  so  as  to 
bind  the  company ;  (3)  that  no  resolution  under  clause 
118  of  the  articles  had  been  passed;  (4)  that  no 
meeting  of  directors  was  held  at  which  such  a  resolu- 
tion could  have  been  passed;  (5)  that  the  seal  was 
affixed  by  the  sole  authority  of  Bolton,  in  whose 
favour  the  debenture  was  issued ;  (6)  that  clause  95 
of  the  articles  prevented  Bolton  from  passing  any 
resolution  required  by  clause  118 ;  (7)  that  the  moneys 
purported  to  be  secured  could  not  oe  secured  under 
clauses  55  and  56  of  the  articles. 


Herbert  Reed,  Q.C.,  and  Eastwick,  for  the  plaintiff, 
a  transferee  of  the  debenture,  who  had  obtained  leave 
to  carry  on  the  action  in  the  name  of  Davies. 

0.  L.  Clare,  for  the  official  receiver  and  liquidator. 
— There  was  no  valuable  consideration  for  the  deben- 
ture, and  Davies  had  notice  of  the  irregularities,  a 
copy  of  the  articles  having  been  sent  to  his  solicitors. 
The  present  plaintiff  is  in  the  same  position  as  Davies 
would  have  be9n.  The  provisions  of  the  articles 
were  not  followed  with  regard  to  sealing  and  the 
presence  of  the  directors.  Millington  was  never  a 
director,  neither  were  the  requirements  of  clauses  55 , 
56,  and  95  fulfilled. 

Herbert  Reed,  Q.C.,  and  Eastwick  contended  that 
there  was  valuable  consideration,  an  antecedent  debt 
being  a  sufficient  consideration,  and  that  any  irregu- 
larities were  cured  by  clause  115  of  the  articles. 

On  the  question  of  notice  they  referred  to  In  re 
Romford  Canal  Co.,  24  Ch.  D.  85,  31  W.  B.  Dig.  43. 

Vaughan  Williams,  J.— This  case  has  caused  me 
a  great  deal  of  doubt  and  anxiety,  not  so  much 
as  to  this   particular  case,    but  because    the    case 
raises    a    question    of    some    general    and    public 
importance.      The     practice    of    insolvent     traders 
turning    themselves    into    limited    companies    and 
then   issuing  debentures   in  favour  of  some  or  all 
the  creditors  of   the  particular   trader — debentures 
which  secure  really  the  price  payable  by  the  oom- 
pany   to    the    vendor— has    of    late    years    become 
extremely  frequent.     It  is  quite  clear  that  in  many 
cases  the  whole  operation  is  a  mere  fraud.    It  involves 
conduct  which,  if  it  was  that  of  an  individual  trader, 
no  one  would  hesitate  to  describe  as  a  fraud  on  his 
creditors.    The  court  ought  not  easily  to  permit  a 
man,  by  taking  the  benefit  of  the  device  of  turning 
himself  into  a  company,  to  defraud  his  creditors.    My 
only  motive  for  saying  this  is  because  I  am  led  by  the 
practice  of  translating  a  trader  into  a  company  to 
scrutinize    every    step   in   such  a   transaction  with 
jealousy,  and  to  take  care,  if  any  slip  is  made  in 
carrying  it  out,  that  the  law  shall  not  be  strained  in 
favour  of  the  parties  to  such  a  transaction.     I  am 
glad,  however,  to  say  that  the  present  case  is  not  a 
bad  or  flagrant  instance  of  the  user  of  the  practice 
referred  to.    Mr.  Bolton  was  not  present,  and  I  do 
not  wish   to  say  anything  against  him.    He    has 
apparently  absconded.    He  entered  into  partnership 
with  Davies,  and  I  am  not  surprised  that  it  turned 
out  unsatisfactorily  and  that  Davies  was  glad  to  get 
out  at  a  sacrifice.    After  such  sacrifice  had  been  made 
there  was  still  a  considerable  sum  due  from  Bolton 
to  Davies.    After  this  Bolton  turned  himself  into  a 
oompany,  not  with  a  view  to  benefiting  Davies,  but 


rather  in  a  spirit  of  hostility  to  him.  Thereupon 
Davies  put  the  matter  into  the  hands  of  his  tioea 
solicitors,  who  pressed  Bolton  for  payment.  Bolton 
was  unable  to  pay  the  amount  due,  but  said  the  oom- 
pany had  to  pay  him  for  the  purchase  of  the  business, 
and  anticipated  that  the  sum  would  come  in  from  the 
shareholders,  but  that  if  Davies  pushed  matters  very  I 
far,  Bolton  might  become  bankrupt,  and  there  would 
be  a  loss  to  the  creditors.  By  "  the  creditors  "  I  sup- 
pose  that  Bolton  meant  his  own  creditors  and  per-  ' 
haps  also  those  of  the  oompany. 

It  was  suggested  that  Davies  should  take  security 
from  Bolton,  and  that,  as  the  company  owed  money 
to  Bolton  for  the  purchase  of  the  business*,  by  instel- 
ments  not  yet  payable,  the  oompany  might  give  a    j 
debenture  to  Bolton  who  would  transfer  it  to  Davies. 
That  was  agreed  to,  and  during  the  negotiations  the    1 
solicitors  of  Davies  wrote  to  Bolton,  and  got  him  to    | 
send  the  company's  memorandum  and   articles  of 
association,  apparently  with  a  view  to  seeing  whether 
the  debenture  could  be  validly  given  by  the  oompany.    ! 
The  debenture  in  question  in  the  present  action  was 
given,  and  it  is  the  duty  of  the  court  to  consider  the    ; 
various  objections    which  have   been   raised  to  it 
The  first  objection  taken  was  that  .the  seal  of  the 
oompany  was  never  affixed  to  such  instrument,  nor   , 
was  the  same  sealed  or  delivered  with  the  authority 
of  or  so  as  to  bind  the  company.    I  am  of  opinion 
that  the  seal  was  affixed  to  the  debenture  so  as  to 
bind  the  company.    Bolton  was  a  director,  and  cer- 
tain clerks  and  friends  were  the  other  directors,  but 
Bolton  was  the  beginning,  the  middle,  and  the  end 
of  the  company.     But  it  seems  to  me  that  this  deben- 
ture was  sealed  in  the  presence  of  Millington,  the 
secretary  of  the  oompany,  and  of  Bolton,  and  wis 
then  handed  to  someone  acting  on  Davies1  behalf. 
The  second  objection  is  on  article  118  of  the  articles 
of  association.    On  the  facts  it  is  plain  that  there  was 
a  meeting  of  Bolton  and  of  the  secretary,  and  thai 
all  that  was  done  was  done  by  the  two  of  them.    It 
was  said  that  this  was  not  enough  to  satisfy  the  re- 
quirements of  article  95,  which  provided,   amongst 
other  things,  that  no  director  should  vote  in  respect 
of  any  contract  in  which  he  was  interested,  and  that 
if  he  did  so  vote  his  vote  should  not  be  oountecL    In 
my  judgment  the  only  director  present  was  Bolton. 
It  was  suggested  that  Millington  was  also  a  director, 
but  I  do  not  think  he  was.    He  was  one  of  the  si^isr 
tories  of  the  memorandum  and  articles  of  association, 
and  article  89  provides  that  Bolton  and  the  remaining 
six  subscribers  to  the  articles  shall  be  the  first  diree- 
tors  until  such  time  as  the  latter,  or  a  majority  or 
them,  shall  nominate  by  an  instrument  in  wining 
under  their  hands  another  director  or  directors  to  *oV 
with  Bolton  in  place  of  the  remaining  six  subscribe* 
A  memorandum  in  writing  was  signed  by  the  maioinf 
of  the  subscribers  and  purported  to  appoint  Mlllint* 
ton  as  director  to  act  with  Bolton  in  place  of  the  ant 
subscribers  other  than  Bolton ;  but  Millington  new 
signed  this  memorandum  or  consented  to  act  as  * 
director  under  it  or  otherwise.    I  therefore  dawm, 
whether  there  was  a  compliance  with  the 
because  the  articles  required  the  presence,  not  only 
Millington,    but  of    another  director  who  was 
interested  in  the  contract.    But,  assuming  that 
presence  of  Bolton  was  not  a  compliance  with 
95,  I  think  that  article  115  applies  so  as  to  cure  m 

The  further  objections  taken  were  that  no  meetisj 
of  the  directors  was  convened  or  held  at  which  aa 
such  resolution  could  have  been  passed;  and JhJ 
the  seal  of  the  oompany  was  affixed  to  the  inatrsj 
ment  by  the  sole  authority  of  Bolton,  the  pert* 
in  whose  favour  the  instrument  purported  to  ta 
made.    That  no  other  director  of  the  oompany  wfl 
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present  or  voted  in  favour  of  the  said  affixing  of  the 
■id  seal,  and  no  meeting  of  the  directors  had  been 
convened  for  the  purpose  or  in  fact,  and  that,  even  if 
s  meeting  of  the  directors  had  been  duly  convened, 
article  95  prohibited  Bolton  from  passing  any  such 
resolution  as  was  required  by  article  118.  Further, 
that  the  moneys  purporting  to  be  secured  by  the  said 
instrument  were  not  moneys  which  the  director  had 
power  to  secure  within  the  meaning  of  the  articles. 
The  first  of  these  objections  are,  in  my  opinion,  made 
in  respect  of  mere  irregularities.  They  relate 
principally  to  the  internal  management  of  the 
company's  affairs,  and  when  the  court  is  satisfied 
that  the  seal  of  the  company  has  been  affixed  to  the 
debenture  in  the  course  of  business  by  those  who  had 
the  management  and  control  of  the  company,  non- 
compliance in  the  manner  pointed  out  seems  to  come 
within  the  terms  of  and  to  be  cured  by  article  115. 
Then  it  waa  said  that,  although  the  debenture  was  so 
issued,  it  was  not  given  for  a  valuable  consideration, 
because  the  sum  to  secure  which  it  was  given  was  not 
then  actually  due  and  payable  by  the  company  to 
Bolton,  and,  therefore,  it  was  only  given  for  his 
accommodation.  I  think  that  if  there  had  been  no 
other  circumstances  beyond  the  fact  of  the  debenture 
having  been  issued  for  the  sum  due,  but  not  payable, 
the  debenture  would,  nevertheless,  have  been  issued 
for  value.  But  the  question  does  not  arise  for 
decision,  because  under  the  agreement  between  Bolton 
and  the  company  six  per  cent,  interest  is  payable  by 
thecompany,  whereas  under  the  debenture  only  fiveper 
cent,  interest  is  payable,  and  that  change  is  a  sufficient 
consideration  to  support  the  debenture. 

A  farther  point  taken  was  that  Davies  had  notice 
of  the  infirmities  of  the  debenture,  and  took  subject 
to  the  equities  affecting  it;  and  it  had  been  very 
properly  conceded  that  the  present  plaintiff  stood  in 
no  better  a  position  in  this  respect  than  Davies. 
Davies  had  no  personal  knowledge  of  the  infirmities, 
bat  hi*  lordship  had  had  some  doubt  whether  his 
solicitors,  who  sent  for  the  articles,  had  such  know- 
ledge as  would  affect  him  with  notice.  If  there  had 
been  anything  on  the  face  of  the  debenture  which 
showed  a  non-compliance  with  the  articles,  I  should 
have  considered  the  case  not  to  be  covered  by  article 
115.  But  the  debenture  was  signed  by  Bolton  and 
the  secretary,  and  all  tliat  article  118  requires  is  that 
the  seal  of  the  company  should  be  deposited  at  the 
office  of  the  company,  "  and  never  be  affixed  to  any 
document  except  in  the  presence  of  two  directors,  or 
of  one  director  and  the  secretary."  This  debenture 
was  ex  facie  signed  by  one  director  in  the  presence  of 
the  secretary.  It  was  urged  that  this  was  not  suffi- 
cient, because  Bolton,  being  an  interested  party,  was 
not  a  director  who  had  authority  to  sign,  having 
regard  to  article  95.  That  is  quite  true,  but  an  ex- 
amination of  the  articles  would  not  tell  the  solicitors 
of  this  defect.  They  could  not  tell  whether  Milling- 
ton  waa  a  director,  or,  if  he  was  not,  whether  there 
were  other  directors  present,  for  article  118  only 
requires  the  presence  of  directors,  and  the  mere  fact 
that  the  debenture  was  signed  by  the  director  in 
whose  favour  it  was  issued  would  not  of  itself  show 
that  there  had  been  a  violation  of  the  articles.  The 
debenture  must  be  held  valid,  and  the  plaintiff  is 
entitled  to  have  it  enforced. 

The  question  of  costs  was  reserved.  The  debenture 
mduded  all  the  assets,  and  his  lordship  said  he 
should  not  make  any  order  which  would  involve 
payment  of  costs  by  the  liquidator  personally  unless 
he  was  satisfied  that  that  was  the  ordinary  practice 
followed  by  the  judges  of  the  Chancery  Division. 

Solicitors,  Deacon,  Gibson,  &  Medcalfe;  Firth  <fc  Co. 
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Admiralty — Damage — Practice — Tender — Assessment  of 
damages  less  than  the  amount  tendered — Befusal  to  pay 
out  whole  of  tender  to  the  plaintiff— Rules  of  the 
Supreme  Court,  ord.  22,  rr.  1-5 ;  ord.  72,  r.  3. 

The  rules  of  order  22  of  the  Rules  of  the  Supreme 
Court  with  respect  to  payment  into  court  have  not  altered 
the  practice  as  to  tenders  by  act  in  court  in  admiralty 
actions,  except  so  far  as  they  affect  the  manner  of  lodging 
the  money  in  court;  and,  accordingly,  where,  in  a 
damage  suit,  a  sum  tendered  by  act  in  court  after  admis- 
sion of  liability  was  not  accepted,  and  the  registrar 
reported  that  a  certain  sum  was  due  to  the  plaintiffs  in 
respect  of  the  damage  proceeded  for,  the  court,  on  it 
appearing  that  the  sum  so  reported  due  was  less  than  the 
sum  tendered,  refused  to  order  the  whole  amount  of  the 
tender  to  be  paid  out  to  the  plaintiffs. 

This  was  a  motion  on  behalf  of  the  owners  of  the 
barge  Stockholm,  the  plaintiffs  in  an  action*  of  damage 
instituted  against  the  steamship  Mona  to  recover  the 
damages  sustained  in  a  collision  between  the  two 
vessels,  for  an  order  for  payment  out  to  them  of  the 
total  sum  of  £750  lodged  m  court  by  the  defendants, 
the  owners  of  The  Mona,  to  the  credit  of  the  suit  in  the 
books  of  the  Paymaster-General  for  the  Supreme 
Court  of  Judicature,  after  they  had  admitted  their 
liability  for  the  collision,  having  agreed  with  the 

Slaintiffs  that  the  action  should  be  settled  by  the 
efendants  paying  to  the  plaintiffs  67 J  per  cent,  of 
the  fund  as  agreed  damages  sustained  by  the  plain- 
tiffs, together  with  costs,  to  be  taxed. 

After  this  agreement  had  been  made  the  question 
of  damages  was  referred  to  the  registrar  and  mer- 
chants to  report  upon,  and  at  this  stage  of  the  suit 
the  above-mentioned  amount  was  brought  into  court 
and  tendered  to  the  plaintiffs. 

June  18. — The  motion  was  heard  before  Bruce,  J., 
sitting  in  court  as  one  of  the  judges  assigned  to  the 
Probate,  Divorce,  and  Admiralty  Division  in  the 
absence  of  Barnes,  J. 

It  appeared  from  the  report  of  the  registrar  that 
the  registrar  and  merchants  had  assessed  the  amount 
of  damages  due  to  the  plaintiffs  in  respect  of  the 
collision  at  £713  10s.,  together  with  interest,  amount- 
ing in  the  whole  to  a  sum  less  than  the  amount 
tendered. 

Laing,  on  behalf  of  the  plaintiffs,  in  support  of  the 
motion. — The  rules  of  order  22  of  the  Rules  of  the 
Supreme  Court  as  to  paying  money  into  court  in 
satisfaction  of  the  cause  of  action  (rules  1  to  5)  govern 
this  case  with  this  sole  exception,  that,  as  the  action 
is  an  admiralty  action,  the  leave  of  the  court  must  be 
obtained  before  any  payment  out  of  court  is  made 
(ord.  22,  r.  20),  and  under  their  provisions,  there 
being  no  reason  why  the  leave  of  the  court  should  be 
refused  in  consequence  of  conflicting  claims  or  other 
similar  questions,  the  plain  tins  are  entitled  to  an 
order  that  the  whole  of  the  sum  paid  in  by  the 
defendants  should  be  paid  out  to  them. 

He  referred  to  The  Dunbeth,  not  reported ;  Wheeler 
v.  United  Telephone  Co.,  33  W.  R.  295,  13  Q.  B.  D. 
597  ;  Hennell  v.  Davies,  41  W.  R.  284,  [1893]  1  Q.  B. 
367 ;  Dunn  v.  Devon  and  Exeter  Qazette,  63  L.  J. 
Q.  B.  342,  38  Solicitors'  Journal,  351,  where,  after 
a  trial  for  libel  at  which  the  jury  had  given  the 
plaintiff  a  verdict  for  less  than  the  sum  paid  in  by 
way  of  amends,  the  plaintiff  was  held  by  the  judge 


(a.)  Reported  by  C.  F.  Jemmett,  Esq.,  Barrister 
at- Law. 


174 


THE  WEEKLY  REPORTER,      [taumi      VoLXLin. 


High  Coubt. 


*  The  Mona." 


High  Cottbt. 


at  Nisi  Prius  entitled  to  take  out  the  whole  of  the 
mm  so  paid  in. 

Butler  Aspinall,  contra,  on  behalf  of  the  defendants. 
— The  rules  of  order  22,  relied  on  by  the  plaintiffs, 
do  not  apply  to  an  admiralty  action  where,  as  in  the 
present  case,  there  has  been  a  tender  by  act  in  court, 
the  practice  as  to  tenders  in  admiralty  actions  being 
preserved  under  the  provisions  of  ord.  72,  r.  2,  of 
the  Exiles  of  the  Supreme  Court,  which  provides  for 
the  old  practice,  where  not  altered,  still  continuing 
in  force.  Under  the  practice  so  preserved  the  court 
has  power,  in  its  discretion,  to  make  an  order  that 
the  plaintiffs  should  only  take  out  of  court  so  much  of 
the  fund  as  the  registrar  has  found  due  to  them.  In- 
deed, the  prohibition  of  money  in  court  being  paid 
out  in  admiralty  actions  without  an  order  seems  to 
have  been  made  to  meet  cases  such  as  the  present. 
Further,  the  tender  was  not  madein  an  action,  but  in  the 
reference,  in  what  has  been  called  "  a  new  litigation  " 
(The  Consett,  28W.B.  622,5P.D.  77),  after  liability  had 
been  admitted,  and  the  rules  on  which  the  plaintiffs  rely 
do  not  refer  to  money  lodged  in  court  in  such  oases. 
But,  moreover,  the  plaintiffs  actually  agreed  that  the 
action  should  be  settled  by  the  defendants  paying  a 
certain  percentage  of  the  damages  for  whioh  they 
should  be  found  liable,  and  if  they  receive  the  whole 
of  the  tender  they  will  recover  more  than  the  agree- 
ment gives  them. 

Cur.  adv.  vtdt. 

June  25.— B&uox,  J. — This  is  an  action  of  damage, 
in  which  the  parties,  on  the  oth  of  January,  1894, 
agreed,  by  an  agreement  filed  in  court,  that  the 
action  should  be  settled  by  the  defendants  paying  to 
the  plaintiffs  67J  per  cent,  of  the  proved  or  agreed 
damages  and  their  taxed  costs  of  the  action.  The 
parties  were  unable  to  agree  upon  the  amount  of 
damages,  and  by  consent  the  question  of  the  amount 
of  the  damages  was  referred  to  the  registrar  and 
merchants  upon  the  basis  of  the  said  agreement. 
After  the  making  of  this  agreement,  but  prior  to  the 
reference,  whioh  was  held  on  the  24th  of  May,  the 
defendants  filed  notices  of  tender  of  sums  of  money, 
amounting  in  all  to  £750,  and  lodged  the  same  with 
the  Paymaster-General.  The  notices  of  tender  ex- 
pressed the  tenders  to  be  tenders  brought  into  court 
in  satisfaction  of  the  plaintiffs'  claim.  The  registrar 
and  merchants  on  the  reference  found  that,  in  accord- 
ance with  the  terms  of  the  agreement  of  settlement, 
there  was  due  to  the  plaintiffs,  in  respect  of  their 
claim,  the  sum  of  £713  10s.,  and  interest.  The  amount 
lodged  in  court  is  more  than  sufficient  to  meet 
the  amount  so  found  to  be  due  to  the  plaintiffs,  with 
interest  thereon ;  but,  notwithstanding,  the  plaintiffs 
claim  to  be  entitled  to  the  whole  amount  lodged  in 
court,  and  have  applied  to  me  to  direct  that  it  should 
be  paid  out  to  them.  The  plaintiffs  contend  that  the 
tender  in  court  amounts  to  an  admission  by  the 
defendants  that  the  amount  tendered  is  due.  The 
defendants  contend  that  the  tender  was  nothing 
more  than  an  offer,  and  that  when  the  offer  was  not 
accepted  they  were  at  liberty  to  establish,  if  they 
could,  that  a  smaller  sum  was  due.  They  ask  that 
the  balance  remaining,  after  satisfying  the  amount 
found  to  be  due,  should  be  paid  to  them.  The  argu- 
ment of  the  plaintiffs'  counsel  was  based  mainly 
upon  order  22  of  the  Rules  of  the  Supreme  Court, 
l&e  main  question  for.  consideration  is  whether  rules 
1  and  5  of  that  order  govern  the  practice  of  tender  by 
act  in  court  in  the  Admiralty  Division  in  oases  where 
liability  has  been  admitted  prior  to  the  tender,  and 
the  only  question  remaining  is  as  to  the  amount  of 
the  damage  to  be  fixed  by  the  registrar.  Rule  1  of 
order  22  provides  that  a  defendant  in  actions  of  debt 
or  damages  may,  before  or  at  the  time  of  delivering 


his  defence,  or  at  any  latter  time  by  leave  of  the 
oourt  or  a  judge,  pay  into  court  a  sum  of  money  by 
way  of  satisfaction,  which  shall  be  taken  to  admit  the 
claim  or  cause  of  action,  or  he  may,  with  a  defence 
denying  liability,  pay  money  into  oourt,  whioh  shall 
be  subject  to  the  provisions  of  rule  6. 

It  seems  to  me  to  be  doubtful  whether  the  role  I 
have  referred  to  applies  to  actions  of  salvage,  which 
do  not,  I  think,  come  under  the  category  of  action 
brought  to  recover  a  debt  or  damages,  and  if  it  doa 
not    apply  to  one  large  class  of  actions     in   the 
Admiralty  Division  it  may  be  open  to  contend  that 
it  was  not  meant  to  apply  to  other  actions  in  this 
division.    But  it  is  sufficient  for  the  present  purpose 
to  observe  that  the  provisions  of  rule  1  of  order  22 
seem,  when  read  in  •connection  with  rule  2  of  that 
order,   to  be  applicable  only  to  actions  where  the 
claim  or  cause  of  action  in  respect  of  which  the  money 
is  paid  in  is  admitted   or  denied  by  the   defence. 
The  rule  in  question  does  not  seem  to  contemplate  i 
payment  into  oourt  in  an  admiralty  action  after  the 
question  of  liability  has  been  determined  by  agree- 
ment between  the  parties  and   the  question  of  the 
amount  of  damages  has  been  referred.    The  same 
may  be  said  of  rule  5  of  the  order,  whioh  provides  for 
the  case  when  payment  into  court  is  made  with  i 
defence  setting  up  a  tender  of  the  sum  paid.    That 
rule,  I  think,  clearly  applies  only  to  a  "  tender"— 
i.e.,  a  tender  before  action   as    understood  in  the 
common  law  courts.     The    defence    of  tender  at 
common  law  was  highly  technical,  and  did  not  apply 
to  an  action  for  unliquidated  damages.     If  the  debt 
or  duty  was  of  such  a  nature  as  to  be  discharged  by 
a  tender  and  refusal,  the  plea  of  tender  was  a  plea  m 
bar,  but  in  other  oases  it  was  necessary  in  a  tender 
to  plead  uneore  wrist,  that  is,    to  allege  that  the 
defendant  was  still  ready  and  willing  to  pay,  and  so 
the  plea  amounted  to  an  admission  that  the  amount 
tendered  was  due,  and  the  plaintiff  was  entitled  to 
the  amount  tendered  though  ne  should  be  nonsuited 
or  a  verdict  found  against  him  (see  Bacon's  Abridge- 
ment, Tender).    The  long-established  practice  in  the 
High  Court  of  Admiralty  was   altogether  different 
from  the  rules  whioh  regulated  tenders  at  common 
law,  and  I  do  not  think  that  it  can  be  gathered  from 
any  reasonable  construction  of  the  provisions  of  order 
22  that  it  was  intended  to  abrogate  the  old  practios  j 
which  prevailed  in  admiralty  actions.    According  to 
the  old  practice  in  admiralty  a  tender  was  nothing 
more  than  an  offer.      If  the  offer  was  accepted  there 
was  an  end  of  the  action,  and  if  it  was  not  accepted , 
the  fact  that  a  tender  had  been  made  was  a  circum- 
stance to  be  taken  into  consideration  by  the  court  in , 
the  exercise  of  its  discretion  in  awarding  costs.  { 

It  seems,  according  to  the  old  practice,  that  tender* 
were  often  made  informally  out  of  court,  but,  dis-j 
putes  arising  in  many  oases  as  to  whether  allegSB 
tenders  had  really  been  made  or  not,  the  court,  iai 
order 'to  prevent  this  inconvenience,  required  the  tends! 
to  be  made  by  act  in  court,  and  the  money  tenders! 
to  be  brought  into  court,  so  that  no  doubt  could  arise 
as  to  the  fact  of  tender  or  the  amount  tendered :  set 
per  Lord  Stowell,  The  Vrow  Margaretha,  4  G.  Boh, 
at  p.  106.  And  where  a  tender  was  made  by 
act  in  oourt  it  was  usual  for  the  oourt  to  name 
a  day  on  or  before  whioh  the  plaintiffs  shook! 
declare  whether  they  accepted  or  rejected  the 
tender.  In  The  General  Palmer,  2  Hagg.  Ada*. 
180,  Sir  Christopher  Robinson  said  he  should  hold 
neither  the  court  nor  the  owners  bound  in  any  m«HMr 
by  a  tender  not  accepted  in  due  time,  and  the  learned 
reporter,  in  the  marginal  note  to  the  case,  interprets 
the  words  of  the  judge  to  mean  that  a  tender  act 
accepted  in  due  time  may  be  reduced  by  the  oourt 
In  The  Johannes,  6  Notes  of  Gases,  288,  a  tender  d 
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fifteen  guineas  had  been  made  by  the  defendants  to 
the  plaintiffs  in  a  salvage  suit.  Sir  John  Nioholl 
pronounced  against  the  claim,  and  directed  the  tender 
to  be  paid  out,  not  to  the  plaintiffs,  but  to  the  de- 
fendants, to  go  pro  tanto  in  payment  of  their  oosts.  I 
cannot  find  any  case  in  which  it  has  been  held  that  a 
tender  made  m  an  admiralty  action,  not  accepted 
by  the  plaintiffs,  has  been  held  to  operate  as  a  binding 
ftdTnwmon  of  the  amount  due.  In  Ooote's  Admiralty 
Practice,  at  p.  37  of  the  edition  of  1860,  it  is  stated : 
"  If  the  tender  is  rejected  the  suit  is  prosecuted  to  a 
judicial  determination.  The  money  remains  in  the 
hands  of  the  registrar  until  the  end  of  the  suit,  when, 
after  certain  formalities,  it  is  delivered  over  to  the 
defendant  who  has  paid  it  in,  or  to  the  plaintiff  to 
whom  it  is  awarded.'*  I  cannot  think  that  it  was  in- 
tended by  order  22  of  the  Supreme  Court  Bules  to 
alter  the  old  practice  in  admiralty  actions 


tendera,  or  to  assimilate  it  to  the  technical  rules 
regulating  tenders  at  common  law.  With  regard  to 
the  tenders  in  this  case  having  been  made  after  ad- 
mission of  liability  in  the  Admiralty  Begistry,  I  may 
observe  that,  although  order  56  of  the  Supreme  Court 
Sales  lays  down  rules  to  regulate  the  procedure  in 
such  cases,  there  are  not  among  such  rules  any  re- 
lating to  a  tender  in  a  reference,  and  that,  I  think, 
affords  some  ground  for  holding  that  tenders  in  such 
references  were  intended  to  be  left  to  be  regulated  by 
the  old  practice.  Order  22,  no  doubt,  provides  the 
Banner  in  which  the  money  tendered  is  to  be  lodged 
in  court,  but  rule  20  of  that  same  order  makes  an 
express  provision  with  respect  to  the  payment  of 
money  out  of  court  in  an  admiralty  action,  and  in  the 
absence  of  any  express  rule  regulating  in  other  re- 
spects the  practice  as  to  tenders  in  court  in  an  ad- 
miralty action,  I  think  it  is  reasonable  to  conclude 
that  it  was  intended,  in  accordance  with  the  provi- 
sions of  ord.  77,  r.  2,  of  the  Supreme  Court  Bules, 
that  the  old  procedure  and  practice  as  to  tenders  in 
admiralty  actions  should  remain  in  force,  except  so 
far  as  the  rules  affeot  the  manner  in  which  the  money 
is  to  be  lodged  in  court. 

Bat  the  matter  seems  to  be  concluded  by  authority. 
I  do  not  rely  upon  the  case  of  The  Dunbeath,  not 
reported,  which  was  referred  to  in  the  argument, 
because  the  order  made  by  Barnes,  J.,  in  that  case  was 
made  by  consent.  But  the  case  of  The  R.  W.  Boyd, 
not  reported,  seems  to  be  on  all  fours  with  the  present 
ease.  It  was  an  action  of  damage.  There  was 
an  admission  of  liability  by  the  defendants,  and 
afterwards  notice  of  a  tender  of  £125.  The  regis- 
trar in  the  reference  found  that  less  than  £125 
was  due.  The  plaintiffs  moved  that  the  amount  of 
the  tender  should  be  paid  out  to  them.  The  motion 
was  argued  before  Butt,  J.,  and  rejected  by  him,  and 
it  was  ordered  that  the  £125  should  be  paid  out  to  the 
plaintiff's  solicitors  only  on  the  terms  of  their  under- 
taking to  pay  the  balance  to  the  solicitors  for  the 
defendants.  This  was  a  decision  in  June,  1886,  and 
is,  I  think,  a  decision  binding  upon  me  in  this  case. 

I  must,  therefore,  reject  the  motion. 

Solicitors  for  the  plaintiffs,  Farnfields. 
Solicitor  for  the  defendants,  Charles  E.  Harvey. 
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Lunacy— Practice — Matter  in  Lunacy-— Title  of  order — 
Securities  in  books  of  the  Bank  of  England— Appoint- 
ment by  matter  of  receiver  of  dividends — No  transfer 
of  securities  into  court — Jurisdiction  to  make  order — 
Lunacy  Act,  1890  (53  Vict.  c.  5),  ss.  116,  120,  133— 
Lunacy  Act,  1891  (54  <fc  55  Vict.  c.  65),  s.  27,  sub- 
section 4— Rules  in  Lunacy,  1892. 

A  lady  of  advanced  years,  and  very  infirm,  was  en- 
titled to  certain  stock  standing  in  her  name  in  the  books 
of  the  Bank  of  England.  The  Master  in  Lunacy,  on 
the  application  of  her  niece,  made  an  order  which  was 
intituled  in  the  matter  of  the  old  lady  and  in  the  matter 
of  the  Acts  53  Vict.  c.  5  and  54  A  55  Vict.  c.  65,  and 
which,  after  stating  that  the  master  was  satisfied  that  the 
old  lady  was  a  person  who,  through  mental  infirmity 
arising  from  age,  was  incapable  of  managing  her  affairs, 
authorized  the  niece,  on  behalf  of  her  aunt,  to  receive  and 
give  a  discharge  for  the  dividends  accrued  and  to  accrue 
on  the  said  stock.  The  bank  objected  that  the  title  of  the 
order  was  wrong,  and,  further,  that  the  master  had  no 
jurisdiction  to  make  the  order. 

Held,  that  the  order  was  properly  intituled,  being  in 
the  form  given  in  the  schedule  to  the  Lunacy  Mules,  1892. 

Held,  further,  that,  having  regard  to  section  116  of 
the  Lunacy  Act,  1890,  section  27,  sub-section  4,  of  the 
Lunacy  Act,  1891,  and  rule  56  of  the  Lunacy  Rules, 
1892,  it  was  the  intention  of  the  Legislature  that  persons 
who,  through  mental  infirmity  arising  from  disease  or 
age,  were  incapable  of  managing  their  affairs  were, 
for  the  purposes  of  management  and  administration* 
to  be  regarded  and  treated  as  lunatics,  and  that 
therefore  the  master  had  jurisdiction  to  appoint  a  re- 
ceiver of  dividends  alone,  but  that  the  usual  practice, 
both  in  chancery  and  lunacy,  which  was  not  to  appoint  a 
receiver  of  dividends  alone,  but  to  order  the  stocks  to  be 
transferred  into  court  and  then  to  let  the  receiver  obtain 
the  dividends  from  thepaymaster,  ought  not  to  be  de- 
parted from  without  sufficient  reason,  and  that  there  was 
no  reason  for  not  adhering  to  such  practice  in  the  present 
case. 

On  the  24th  of  May,  1894,  an  order  was  made  by 
Master  Bulwer,  on  the  application  of  Miss  Mary 
Anne  Browne,  a  niece  and  one  of  the  next  of  kin  of 
Miss  Frances  Browne,  a  lady  who  was  eighty-four 
years  of  age  and  very  infirm.  The  order  was  intituled 
"  In  the  matter  of  Frances  Browne,  spinster,  and  in 
the  matter  of  the  Acts  53  Vict,  c  5  and  54  4  55  Vict, 
o.  65,"  and  contained  (inter  alia)  the  following: — 
"  And  it  having  been  established  to  my  satisfaction 
that  the  said  Frances  Browne  is  a  person  who,  through 
mental  infirmity  arising  from  age,  is  incapable  of 
managing  her  affairs,  I  do  order  that,  upon  the  cer- 
tificate of  the  said  master  that  she  has  completed  her 
security,  the  said  Mary  Anne  Browne  be  and  is  hereby 
authorized,  on  behalf  of  the  said  Frances  Browne,  to 
receive  and  give  a  discharge  for  the  dividends  accrued 
and  to  accrue  upon  the  under-mentioned  securities 
standing  in  the  name  of  the  said  Frances  Browne." 

The  securities  referred  to  included  certain  sums  of 
Colonial  Inscribed  Stock  which  were  registered  in  the 
books  of  the  Bank  of  England,  and  the  dividends  on 
which  were  paid  there. 

Objection  was  taken  by  the  bank  to  the  order,  on 
the  ground,  in  the  first  place,  that   its  title  was- 

i(a.)  Reported  by  W.  Shallgboss  Godbabd,  Esq., 
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wrong ;  and,  in  the  second  place,  that  the  master  had 
no  jurisdiction  to  make  the  order  in  its  then  present 
form. 

Latham,  Q.C.,  for  the  Bank  of  England. — It  would 
be  convenient  if  the  title  of  the  order  indicated  the 
jurisdiction.  The  master  had  no  jurisdiction  to  make 
this  order:  Lunacy  Act,  1890,  s.  116  (1)  ((2).  The 
powers  and  provisions  of  the  Act  relating  to  manage- 
ment and  administration  are  those  enumerated  in 
section  120  in  a  case  like  the  present,  and  that  section 
does  not  authorize  the  appointment  of  a  person  to 
receive  dividends.  The  only  power  to  receive  divi- 
dends is  by  vesting  order  under  section  133 ;  but  there 
the  stock  must  be  transferred :  In  re  Noyce,  40  W.  E. 
371,  [1892]  1  a  B.  642.  But  section  133  does  not 
apply,  because  it  is  not  a  provision  relating  to 
management  and  administration ;  and,  further,  it  is 
not  applicable  to  persons  under  section  116  (1)  (d), 
but  only  to  the  oase  of  the  stock  of  a  lunatic.  A 
vesting  order  can  only  be  made  on  petition :  Lunacy 
Orders,  1892,  r.  17.  The  indemnity  clause,  section 
333,  extends  only  to  the  property  of  lunatics,  and  so 
will  not  protect  the  bank. 

Swinfen  Eady,  Q.C.,  and  Sebastian,  for  Miss  M.  A. 
Browne. — The  title  of  the  order  is  in  aooordanoe  with 
the  form  in  the  Lunacy  Rules,  1892.  Section  120  of  the 
Lunacy  Act,  1890,  merely  deals  with  acts  for  the  per- 
formance of  which  the  order  of  the  judge  is  necessary, 
and  does  not  affect  ordinary  everyday  acts  of  a  com- 
mittee. We  rely  on  section  108,  which  gives  the 
judge  jurisdiction  in  the  widest  terms  in  respect  of  a 
lunatic's  estate,  and  that  section,  taken  in  conjunc- 
tion with  section  116,  enables  a  receiver  to  be 
appointed  to  receive  dividends  only.  Orders  to  that 
effect  were  made  in  In  re  Starl,  2  Mac.  &  G.  174 ;  In 
re  Elias,  3  Mac.  &  G.  234 ;  and  In  re  Morgan,  1  Hall 
&  Tw.  212.  The  bank  would  be  sufficiently  protected 
under  seotion  146  of  the  Act  of  1890. 

Latham,  Q.C.,  in  reply. — In  the  cases  above  cited 
only  back  dividends  were  dealt  with. 

Our,  adv.  vuU. 

Aug.  6. — Ltndley,  L.J.,  after  stating  the  facts  and 
reading  the  master's  order,  continued: — The  first 
objection  taken  was  to  the  title  of  the  order.  But 
the  order  is  in  the  form  given  in  the  schedule  to  the 
Rules  in  Lunacy,  1892,  and  those  forms  were  carefully 
settled.  In  oases  of  this  description  it  is  not  thought 
desirable  to  head  the  forms  of  orders  "  in  Lunacy,  so 
as  to  publish  more  than  is  necessary  the  fact  that 
the  person  named  in  the  title  is  in  the  unfortunate 
condition  in  which  that  person  really  is.  This  objec- 
tion is  untenable,  and  very  properly  was  not  seriously 
insisted  on.  The  next  objection  was  that  there  was 
no  jurisdiction  to  make  the  order.  This  is,  of  course, 
an  important  matter.    The  general  jurisdiction  of  a 

1'udge  in  lunacy  is  conferred  by  section  108  of  the 
junacy  Act,  1890,  and  extends,  inter  alia,  to  the 
management  of  the  estates  of  lunatics,  and  by  section 
341  "lunatic"  includes  a  person  of  unsound  mind. 
The  general  jurisdiction  of  masters  is  conferred  by 
seotion  111,  and  by  rule  10  of  the  Rules  in  Lunacy 
of  1892.  The  Act  is  divided  into  parts.  Part  4  is 
headed  thus — "  Judicial  powers  over  person  and 
estate  of  lunatics,"  and  is  subdivided  into  groups  of 
sections;  one  group,  commencing  with  seotion  116 
and  ending  with  seotion  130,  is  headed  "  Management 
and  Administration."  This  group  of  sections,  it  will 
be  observed,  applies  (1)  to  lunatics  so  found  by  inqui- 
sition; (2)  to  lunatics  not  so  found;  and  (3)  toper- 
sons  who  are,  through  mental  infirmity  arising  from 
disease  or  age,  incapable  of  managing  their  affairs. 
Such  persons  may  be  lunatics  in  the  common  accepta- 
tion of  the  term,  or  they  may  not.     They  are  on  the 


border  line,  but,  even  if  they  are  not  insane  enough 
to  be  found  lunatic  by  inquisition,  they  may  for  many 
purposes  be  treated  as  lunatic,  though  not  so  found  by 
inquisition.  This  is  plain  from  the  language  of  section 
116  of  the  Lunacy  Act,  1890,  and  section  27  (4)  of  the 
Lunacy  Act,  1891,  and  of  rule  56  of  the  Rules  in 
Lunacy,  1892.      The  power  of  a  judge  in  lunacy  to     J 
appoint  a  receiver  of  the  property  of  a  person  subject 
to  his  jurisdiction  under  the  Act  is  conferred  generally 
by  sections  108  and  116  of  the  Lunacy  Act,  1890,  sod    : 
rule  83  of   the  Rules  in  Lunacy,   1892.      Rule  83 
expressly  says,   "  A  receiver,  may  be  appointed  in 
every  oase  in  which  such  appointment  shall  be  deemed 
expedient."  Certain  specific  powers  are  authorized  to    ; 
be  conferred  on  committees  by  section  117  and  sab- 
sequent  sections  of  the  Lunacy  Act,  1890,  and  seotion    i 
120,  which  does  not  mention  the  appointment  of  i    j 
receiver,  does   not,    by    implication    or   otherwise,    | 
negative  the  power  of  the  judge  to  appoint  a  receiver    ; 
under  the  general  authority  to  which  I  have  alluded,    j 
The  power  to  appoint  a  receiver  is  clearly  a  power    | 
relating  to  "management  and  administration,    and,    \ 
although   not  specially  mentioned  in  the  group  of    j 
sections  so  headed,  is  within  the  general  words  with    ! 
which  section  116  commences. 

This  being  so,  the  power  can  be  exercised  by  i    ; 
master,  and  it  need  not  be  exercised  by  a  judge  in   ' 
person.    Soon  after  the  Rules  in  Lunacy,  1892,  hsd   j 
been  made,  a  question  arose  whether  a  master  hsd   j 
jurisdiction  to  make  a  vesting  order  under  section!   ' 
133    et  seq.  of  the  Lunacy  Act,   1890,  and,    after 
carefully  examining  the   Acts  and  Rules,   all  the   I 
members  of  the  Court  of  Appeal  came  to  the  conclu- 
sion that  he  could,  and  sucn  orders  have  ever  sines 
been  made  accordingly.      Section  133  and  rule  54  ! 
authorize  orders  for  transfer  into  court  and  vesting  : 
orders  in  cases  to  which  seotion  116  applies.  The  juris- 
diction to  make  the  order  being  clear,  it  is  also  clear 
that  the  Bank  of   England  may  safely  act  upon 
it.    Section  146  alone  is  enough  to  protect  the  bank. 
Section  333  is  still  more  explicit,  and,  although  the 
expression  there  is  "  so  far  as  relates  to  any  properly 
in  which  a  lunatio  is  interested,"  that  expression 
clearly,  in  my  judgment,  includes  all  persons  who, 
whether  lunatio  or  not,  are  subject  to  the  jurisdiction 
conferred  on  the  judges  in  lunacy,  and  can  be  treated 
as  if  they  were  lunatic  under  section  116  of  the 
Lunacy  Act,  1890.    The  practice  of  appointing  a  re- 
ceiver of  the  dividends  of  Government   and  other 
securities,  without  ordering  a  transfer  of  them  into 
the  name  of  the  receiver,  is  not,  however,  usual  in 
Chancery,  nor  has  it  been  usual  in  lunacy.    The  prac- 
tice has  been  to  order  the  stocks,  &o.,  to  be  trans- 
ferred into  court,  and  then  to  let  the  receiver  obtain 
the  dividends  from  the  Paymaster-General.     A  settled 
practice  like  this  ought  not  to  be  departed  from  with* 
out  sufficient  reason,  and,  in  general,  it  ought  tot* 
adhered  to.    Nor  is  there  any  reason  for  not  adhering 
to  it  in  this  case.    The  order,  therefore,  will  be  re- 
mitted to  the  master  for  alteration  accordingly.    I 
have  no  doubt,  however,  of  the  jurisdiction  of  the 
master  to  make  an  order  in  the  form  adopted  in  tins 
case,  nor  of  the  safety  of  the  bank  in  acting  upon  it, 
and,  if  hereafter  an  order  in  this  form  should  bs 
deliberately  made  for  any  special  reason,  the  bank 
ought  to  act  upon  it  and  to  pay  the  dividends  to  ths 
receiver,  treating  him  as  an  agent  duly  appointed  to 
receive  dividends  only.    In  cases  of  shares,   &c,  it 
companies,  a  transfer  into  court  might  be  inexpedient 
if  not  impossible,  and  yet  a  receiver  of  the  dividendi 
might  be  highly  desirable. 

Lopbs,  L.J.— There  are  three  classes  of  persons 
mentioned  in  seotion  116 — (1)  lunatics  so  found  hj 
inquisition;   (2)  lunatics  not  so  found;   (3) 
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who,  through  mental  infirmity  arising  from  disease 
or  age,  are  incapable  of  managing  their  affairs.. 
Having  regard  to  the  language  of  section  116  of  the 
Lunacy  Act,  1890,  and  section  27,  sub-section  4,  of 
the  Lunacy  Amendment  Act,  1891,  and  of  rule  56  of 
the  Boles  in  Lunacy  of  1892,  I  am  of  opinion  that 
it  was  the  intention  of  the  Legislature  that  the  last- 
mentioned  class,  for  the  purposes  of  management 
and  administration,  were  to  be,  in  all  respects, 
regarded  and  treated  as  lunatics.  If  this  is  correct, 
tlf  difficulty  is  removed,  and  the  same  power  and  the 
flame  jurisdiction  in  respect  of  management  and 
jurisdiction  exist  in  respect  of  the  last  class  as  exist 
m  the  case  of  the  two  former  classes  of  persons,  and 
the  bank  is  indemnified  under  sections  146  and  333. 
In  my  judgment  there  is  jurisdiction  to  appoint  a 
receiver  of  the  dividends  alone,  and,  in  some  cases, 
that  would  be  the  proper  course  to  adopt.  But,  in 
this  particular  case,  I  see  no  reason  to  depart  from 
that  which  appears  to  have  been  the  usual  practice. 
The  objection  to  the  title  of  the  order  cannot  be 
supported.  The  title  is  in  accordance  with  the  form 
given  in  the  schedule  to  the  Rules  in  Lunacy  of  1892. 

Lopes,    L.J.,    read   the   following   judgment   of 
Davby,  L.J. : — The  question  in  this  case  is  whether 
the  Bank    of   Ens-land  is  bound   to  act  upon  an 
order  of  Master  Buiwer,  appointing  a  receiver  of  the 
dividends]  on  certain  stocks  standing  in  the  name  of 
Miss  Browne  in  the  books  of  the  bank.    Mr.  Trfitham 
first  objected  to  the  title  of  the  order;  but  it  appears 
to  be  in  the  form  provided  for  such  cases  as  the 
present  in  the  rules,  and  therefore  no  objection  can  be 
made  to  it.     [His  lordship  read  section  116  (1)  of  the 
Lunacy  Act,  1890,  and  continued : — ]    Mr.  Latham 
contended  that  the  "  powers  and  provisions  "  so  made 
applicable  are  only  those  which  are  found  in  the  group 
of  sections  under  the  heading  "  Management  and 
Administration."  In  my  opinion  this  is  wrong.  I  think 
that  the  Act  means  what  it  says,  and  that  all  powers 
sndprovisions  relating  to  "  management  and  adminis- 
tration "  which  are  found  in  Part  IV.  of  the  Act  are 
included.    Section    108    (2)    enables    the   judge    in 
lunacy  to  make  orders  for  the  custody  of  lunatics  so 
found  by  inquisition,  and  the  management  of  their 
estates.    By  the  83rd  of  the  rules  made  in  pursuance 
of  the  Act  "a  receiver  may  be  appointed  in  any 
case  in  which  such  appointment  shall  be  deemed 
expedient."    I  agree  that,  if  there  was  jurisdiction  to 
make  the  order  impeached  it  might  be  made  by  the 
master.    And  I  am  of  opinion  that,  by  the  joint  effect 
of  section   108  (2),  rule  83,  and  section  116  (1)  (d), 
the  order  for  a  receiver  in  the  present  case  could  be 
made.     And  I  also  think  that  the  court  can  make  a 
vesting  order  under  section  133.    Mr.  Latham  may  be 
right,  and  I  rather  think  he  is  right,  in  construing 
section   116  (2]   with  reference   to   section   120    as 
enabling  the  judge  to  confer,  in  a  case  like    the 
present,  all  or  any  of  the  powers  in  section  120  on  a 
person  to  be  named.     But  I  think  he  is  wrong  in 
treating  section  120  as  exclusive.    As  I  have  already 
|  said,  I   think  the  judge  may  make  orders  for  the 
management  of  the  estate  of  the  quasi-lvauMc  gener- 
ally,  and  I  think  that  section  116  (2)  is  not  a  limiting 
;  section,  bnt  is  inserted  ex  majori  cautela,  to  enable  the 
judge  to   confer  the   additional   or   special  powers 
:  enumerated  in  section  120. 

Bat,  says  Mr.  Latham,  the  bank  will  not  be 
indemnified  in  acting  on  the  order,  because  section 
\toZ  confines  the  indemnity  to  any  acts  "so  far  as 
lefatos  to  any  property  in  which  a  lunatic  is 
interested,"  and  the  person  in  question  in  this  case  is 
not  a  lunatic,  and  he  refers  to  section  27  (4)  of  the 
amending  Act  of  1891.  In  my  opinion,  the  bank 
wul  be  amply  protected  by  section  146,  but  I  also 


think  that  section  333  applies  to  the  case,  and  that 
a  person  within  the  description  in  section  116  (1)  (d) 
is  a  lunatic  for  the  purposes  of  that  section.  Lastly, 
it  was  said  that  the  order  was  wrong  in  appointing  a 
receiver  of  the  dividends  only  of  stocks  standing  in 
the  books  of  the  Bank  of  England  in  the  name  of 
the  person  whose  property  the  court  has  taken  under 
its  protection.  No  statutory  provision  relating  to  the 
bank  which  prohibits  or  prevents  such  an  order  being 
made  was  brought  to  our  attention.  And  I  am  of 
opinion  that  the  court  has  jurisdiction,  and  I  think  it 
important  that  we  should  not  allow  any  doubt  to  be 
entertained  as  to  our  jurisdiction  to  appoint  a  re- 
ceiver of  dividends  only.  There  may  be  many  oases 
in  which  it  would  be  highly  desirable  to  adopt  that 
course.  The  receiver  is  but  the  statutory  or  judicial 
agent,  or  attorney,  to  receive  dividends  due  to  the 
person  in  whose  name  the  stocks  are  standing.  But, 
as  it  appears  to  be  unusual  to  appoint  a  receiver  of 
dividends  on  stocks  in  the  books  of  the  Bank  of 
England,  and  there  is  no  sufficient  reason  in  the 
present  case  why  the  stocks  should  not  be  brought 
into  court,  it  will,  perhaps,  be  better  to  follow  the 
usual  practice,  and  direct  the  stocks  to  be  transferred 
into  the  name  of  the  Paymaster-General. 

Solicitors,  Freshfields  &  Williams  ;  Kingsford,  Dor- 
man,  <fc  Co, 


Otoutf  of  Appeal. 


$} 


Dec.  6. 


Prom  Q.  B.  Div, 
(Lord  Esher,  M.R.,  and 
Lopes  and  Rigby,  L.  JJ, 

Gray  v.  Bartholomew,  (a.) 

Practice — Payment  of  money  into  court— Liability  not 
denied — Verdict  for  smaller  sum— Power  to  order 
balance  to  be  paid  back  to  defendant— R.  8.  C,  1883, 
ord.  22,  r.  5  (b). 

Where  the  defendant  does  not  deny  liability,  but  pays 
a  sum  of  money  into  court,  and  at  the  trial  the  jury  find 
a  verdict  for  the  plaintiff  for  a  smaller  sum,  the  judge 
has  power,  under  ord.  22,  r.  5  (b),  to  order  that  the  sum 
awarded  by  the  jury  be  paid  out  to  the  plaintiff,  and  that 
the  balance  be  paid  to  the  defendant. 

Dunn  v.  Devon  and  Exeter  Constitutional  News- 
paper, 38  S.  J.  351 ,  commented  on. 

Appeal  from  a  judgment  of  Hawkins,  J. 

This  was  an  action  of  slander.  The  defendant  did 
not  deny  liability,  but  paid  into  court  the  sum  of  £5 
in  full  satisfaction  of  the  plaintiff's  cause  of  action. 
The  plaintiff  did  not  take  the  money  out  of  court, 
but  proceeded  to  trial.  The  case  came  on  before 
Hawkins,  J.,  and  a  jury,  when  a  verdict  was  returned 
for  the  plaintiff  for  one  farthing  damages.  The 
learned  judge  directed  judgment  to  be  entered  for 
the  defendant,  and  ordered  that  one  farthing  should 
be  paid  out  of  court  to  the  plaintiff,  and  that  the 
balance  of  the  sum  of  £5  should  be  paid  to  the 
defendant,  and  that  the  plaintiff  should  pay  the 
defendant's  costs. 

The  plaintiff  appealed. 

W.  H.  Nash,  for  the  plaintiff. — In  accordance  with 
the  new  rule  (ord.  22,  r.  22)  the  jury  were  not 
informed  of  the  fact  that  any  money  had  been  paid 
into  court.  Since  the  passing  of  that  rule  it  has 
been  held  by  Wills,  J.,  in  Dunn  v.  Devon  and  Exeter 

(a.)  Beported  by  F.  G.  Ruckbr,  Esq.,  Barrister- 
at-Law. 
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Constitutional  Newspaper,  38  SoLICITORfl,  Journal, 
351,  that,  where  in  an  action  of  libel  the  defendant 
has  paid  a  aum  of  money  into  court,  the  plaintiff 
is  entitled  to  have  that  sum  paid  out  to  him,  not- 
withstanding that  the  jury  have  only  awarded  him  a 
smaller  sum.  The  plaintiff  was  entitled  to  have  the 
£5  paid  out  to  him  at  any  time  under  ord.  22,  r.  5, 
and  under  rule  44  of  the  Supreme  Court  Funds  Bales, 
1886.  The  learned  judge  had  no  jurisdiction  to  order 
the  £4  19s.  ll|d.  to  be  paid  to  the  defendant. 

Leslie,  for  the  defendant. 

Lord  Esher,  M.B. — I  am  disposed  not  to  agree 
with  the  judgment  of  Wills,  J.,  in  Dunn  v.  Devon 
and  Exeter  Constitutional  Newspaper,  In  my  opinion 
rule  22  of  order  22  has  nothing  to  say  to  the  matter. 
Rule  5  was  already  existing  when  rule  22  was  made, 
and  the  makers  of  the  new  rule  did  not  in  any  way 
alter  the  earlier  rule,  which  therefore  remains  un- 
affected. Bule  5  (b)  says  that  "  when  the  liability  of 
the  defendant  in  respect  of  the  claim  or  cause  of 
action  in  satisfaction  of  which  the  payment  into  court 
is  made  is  not  denied  in  the  defence  " — which  is  this 
case — "  the  money  paid  into  court  shall  be  paid  out 
to  the  plaintiff  on  his  request,  or  to  his  solicitor  on 
the  plaintiff's  written  authority,  unless  the  court  or 
a  judge  shall  otherwise  order."  But  if  the  judge 
does  otherwise  order,  as  happened  in  this  case,  what 
is  to  be  the  result  P  It  seems  to  me  that  if  the  money 
is  not  paid  out  to  the  plaintiff  it  must,  of  necessity, 
be  paid  back  to  the  person  who  brought  it  into  court. 
I  think  that  the  order  to  pay  the  £4  19s.  11  jd.  to  the 
defendant  was  not  really  required.  If  the  judge 
says  nothing  except  that  the  money  is  not  to  be  paid 
to  the  plaintiff,  it  must  necessarily  be  paid  to  the 
defendant. 

The  appeal  must  be  dismissed. 

Lopes,  L.  J. — I  am  of  opinion  that  Dunn  v.  Devon 
and  Exeter  Constitutional  Newspaper  is  distinguishable 
from  this  case.  There  the  payment  into  court  was 
made  under  the  statute  8  &  9  Vict.  c.  75,  s.  2.  Here 
money  was  paid  into  oourt  under  the  Bules  and 
Orders,  and,  there  being  no  denial  of  liability,  ord. 
22,  r.  5  (b),  applies  to  this  case.  It  is  dear  that  under 
that  rule  the  judge  has  power  to  order  that  money 
paid  into  court  shall  not  be  paid  out  to  the  plaintiff, 
and  in  that  case  it  must  be  paid  to  the  defendant. 

The  appeal  therefore  fails. 

Bigby,  L.J.,  oonourred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  H.  P.  Becker. 

Solicitors  for  the  defendant,  Banger,  Burton,  <fc 
Frost. 


From  Q.  B.  Div.  ) 

(Lindley  and  A.  L.  Smith,  L.JJ.)  j 


Deo.  4. 


Norton  v.  The  Counties  Conservative  Per- 
manent Benefit  Building  Society,  (a.) 
Building  society — Arbitration — Withdrawing  member — 
Dispute  with  society  —Appointment  of  arbitrators  after 
issue  of  writ—Building  Societies  Act,  1874  (37  <fc  38 
Vict.  c.  42),  ss.  16  (9),  34. 

By  one  of  the  rules  of  a  benefit  building  society  it  was 
provided  that  disputes  should  be  settled  by  reference  to 
arbitration  ;  that  five  arbitrators  should  be  elected  by  the 
hoard  of  directors,  and  that  in  each  case  of  dispute  three 
of  such  arbitrators,   chosen  by  lot,  should  decide  the 

(a.)  Beported  by  Arnold  Glover,  Esq.,  Barrister- 
at-Law. 


matters  in  difference  ;  and  thai  vacancies  in  the  office  of 
arbitrators  should  be  filled  up  by  the  board  of  directors, 

A  dispute  having  arisen  between  a  member  who  had 
given  notice  of  withdrawal  and  the  society,  the  member 
brought  an  action  against  the  society  for  the  amount 
which  she  alleged  to  be  due  to  her.  The  writ  was  issued 
on  the  IStk  of  September,  1894.  On  the  24iA  of 
October,  1894,  the  society  took  out  a  summons  to  day 
all  proceedings  in  the  action,  and  to  refer  the  matters  in 
dispute  to  arbitration.  At  the  date  of  the  issue  of  (he 
writ  there  were  only  three  arbitrators,  but  on  the  29th  of 
November,  1894,  the  directors  appointed  two  additional 
arbitrators,  making  the  number  up  to  five,  as  required 
by  the  rules. 

Held,  that  all  proceedings  in  the  action  should  be 
stayed,  and  that  the  matters  in  dispute  should  be  re- 
ferred to  arbitration  pursuant  to  the  rules  of  the  society. 

Christie  v.  Northern  Counties  Permanent  Benefit 
Building  Society,  38  W.  R.  280,  43  Ch.  D.  62,  dis- 
approved. 

Appeal  from  Day,  J. 

The  Counties  Conservative  Permanent  Benefit 
Building  Society  was  incorporated  on  the  18th  of 
December,  1880,  under  the  Building  Societies  Act, 
1874.  Bale  77  of  the  society  was  in  the  following 
terms: — "  Disputes  shall  be  settled  by  reference  to 
arbitration.  Five  arbitrators  shall  be  elected  by  the 
board  of  directors,  but  none  of  the  arbitrators  shall 
be  beneficially  interested  directly  or  indirectly  in  the 
funds  of  the  society,  and  in  each  case  of  dispute  the 
names  of  the  arbitrators  shall  be  written  on  pieces  of 
paper  and  placed  in  a  box,  and  the  three  whose 
names  are  first  drawn  by  the  complaining  party,  or 
by  someone  appointed  by  such  party,  shall  oe  arbi- 
trators to  decide  the  matters  in  difference,  whose 
decision  shall  be  final  and  binding  on  all  parties.  In 
case  of  a  vacancy  or  vacancies  in  the  office  of  arbi- 
trator, another  shall  be  elected  by  the  board  of 
directors." 

The  plaintiff,  Mrs.  Emily  Norton,  was  entitled  to 
the  following  shares  in  the  society :  (1)  Sixteen  fully 
paid-up  £50  shares  in  the  capital  stock  of  the 
society ;  (2)  four  shares  of  £50  each  in  the  capital 
stock  of  the  society,  class  3 ;  (3)  twenty-four  certifi- 
cates of  £5  each  in  the  investment  fund,  No.  2,  of 
the  society. 

On  the  18th  of  September,  1894,  the  plaintiff 
issued  a  writ  against  the  society,  by  which  she 
claimed  £1,120  payable,  in  respect  of  the  above-men- 
tioned shares  and  certificates,  alleging  that  the  neces- 
sary notice  of  withdrawal  had  been  given  and  had 
expired.  On  the  24th  of  October,  1894,  the  society 
took  out  a  summons  for  an  order  that  all  proceedings 
in  the  action  might  be  stayed  and  all  disputes  be- 
tween the  plaintiff  and  defendants  be  referred  to 
arbitration,  pursuant  to  rule  77  of  the  rules  of  the 
society,  and  that  the  plaintiff  might  be  ordered  to 
pay  to  the  defendants  their  costs  of  the  action  and  of 
the  application. 

The  master  adjourned  the  summons  to  the  judge, 
and  on  the  12th  of  November,  1894,  Day,  J.,  made 
an  order  in  the  terms  of  the  summons. 

Shortly  after  the  incorporation  of  the' society — vis., 
on  the  22nd  of  January,  1881 — five  arbitrators  were 
duly  appointed  pursuant  to  rule  77. 

At  the  date  of  the  issue  of  the  writ  this  number 
had,  by  death  and  other  causes,  been  reduced  to 
three,  and  that  number  of  arbitrators  remained  until 
the  29th  of  November,  1894,  when,  at  a  meeting  of 
the  board  of  directors,  it  was  resolved  that,  owing  to 
the  number  of  arbitrators  having  been  reduced  to 
three,  and  as  rule  77  required  five  to  be  appointed, 
two  additional  arbitrators  should  be  appointed. 

The  plaintiff  appealed  from  the  order  of  Day,  J. 
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E.  Marten  and  E.  Shortt,  for  the  appellant. — 
When  the  writ  was  issued  there  were  only  three 
arbitrators,  and  therefore  no  tribunal  existed 
capable  of  deciding  the  dispute  as  provided  by 
section  34  of  the  Building  Societies  Act,  1874,  and  the 
roles  of  the  society.  When  a  dispute  has  once  arisen 
it  u  too  late  for  the  society,  being  parties  to  the  dis- 
pute, themselves  to  appoint  arbitrators :  Christie  v. 
Northern  Counties  Building  Society,  38  W.  B.  280,  43 
Ch.  D.  62. 

Tindal  Atkinson,  for  the  defendants. — The  whole 
course  of  legislation  with  regard,  first,  to  friendly 
societies,  and  then  to  building  societies  which  have 
succeeded  friendly  societies,  nas  been  to  oust  the 
jurisdiction  of  the  High  Court :  see  10  Geo.  4,  c. 
56,  s.  37;  6  &  7  Will.  4,  o.  32,  s.  4;  and  Building 
Societies  Act,  1874,  ss.  16,  34.  The  same  tendency  is 
shown  in  the  cases:  Municipal  Building  Society  v. 
Kent,  32  W.  B.  681,  9  App.  Cas.  260 ;  Hack  v.  London 
Provident  Building  Society,  31  W.  B.  392,  23  Ch.  D. 
103;  Wright  v.  Monarch  Building  Society,  5  Ch.  D. 
796,  25  W.  B.  Dig.  9. 

E.  Shortt,  in  reply. — The  Legislature  contemplated 
a  board  of  arbitrators  always  in  existence.  There 
was  no  tribunal  at  the  date  of  Day,  J.'s  order,  and 
the  plaintiff  is  entitled  to  fall  back  upon  her  common 
law  rights. 

Ldtdley,  L.J.,  stated  the  facts,  and  continued : — 
The  appeal  is  based  upon  the  ground  that  there  was 
no  arbitration  tribunal  capable  of  determining  the 
dispute  between  the  parties  at  the  date  of  the  writ, 
and  that  it  was  not  competent  to  the  society  to  appoint 
arbitrators  subsequent  to  that;  and  reliance  was 
placed  on  the  decision  of  North,  J.,  in  Christie  v. 
The  Northern  Counties  Permanent  Benefit  Building 
Society.  This  society  is  governed  by  the  provisions 
of  the  Building  Societies  Act,  1874,  which  are 
familiar  to  most  of  us.  The  Act  has  been  judicially 
construed  in  several  decisions,  and  I  cannot  read 
Wright  v.  The  Monarch  Investment  Building  Society, 
The  Municipal  Permanent  Investment  Building  Society 
v.  Kent,  and  Hack  v.  The  London  Provident  Building 
8ociety  without  seeing  that  the  construction  which 
we  are  asked  to  put  upon  the  Act  would  be  incon- 
sistent with  its  general  scope,  which  is,  that  parties 
under  such  circumstances  as  the  present  should  not 
come   to   the   High   Court   at   all   to   settle  their 


i  are  various  modes  provided  by  the  Act  for 
settling  disputes.  Section  16  (sub-section  9)  enacts 
that  the  rules  of  every  society  shall  set  forth 
44  whether  disputes  between  the  society  and  any  of  its 
members,  or  any  person  claiming  by  or  through  any 
member  or  under  the  rules,  shall  be  settled  by  reference 
to  the  court" — the  court  there  being  the  county  court 
(section  4) — "  or  to  the  registrar  or  to  arbitration." 
Here  the  rules  state  that  disputes  are  to  be  settled  by 
arbitration.  The  decisions  to  which  I  have  referred 
establish  that  where  the  rules  do  state  that  there  is  to 
be  arbitration,  that  is  the  only  tribunal  capable  of 
settling  disputes.  The  cases  above  mentioned  would 
be  precisely  in  point  here  if  at  the  time  the  writ  was 
issued  there  had  been  five  arbitrators. 

But  it  is  said  that,  there  not  being  five,  then  an 
action  in  the  High  Court  will  lie.  North,  J.,  took 
that  view  in  Christie  v.  The  Northern  Counties  Per- 
manent Benefit  Building  Society,  on  which  the  appel- 
lant relies,  but  I  do  not  find  that  his  attention  was 
called  to  the  authorities  to  which  I  have  referred,  and 
there  seem  to  me  to  be  two  passages  in  his  judgment 
which  axe  open  to  criticism.  He  says :  "  At  the  time 
when  the  writ  was  issued  the  dispute  could  not  be 
settled  by  arbitration,  because  there  were  no  arbitra- 


tors to  whom  it  could  be  referred,  and  it  is  impossible 
for  me  to  say  that  it  was  not  open  to  the  piaintiii  to 
issue  a  writ,  for  if  that  were  so,  the  omission  of  the 
society  to  appoint  arbitrators  would  deprive  him  of 
any  remedy  at  all.  In  my  opinion,  therefore,  the 
plaintiff  was  perfectly  justified  in  commencing  this 
action."  I  confess  I  cannot  see  that.  I  think  it  is  a 
mistake.  The  remedy  would  be  by  way  of  mandamus 
to  compel  the  society  to  appoint  arbitrators.  Then 
he  goes  on  to  say  this :  "  In  my  opinion  the  tribunal 
contemplated  by  the  rule  to  decide  a  dispute  between 
a  member  and  the  society  is  to  consist  of  three  per- 
sons to  be  elected  by  lot  out  of  the  standing  body  of 
arbitrators  at  the  time,  and  it  is  not  open  to  the 
society,  after  the  dispute  has  arisen,  to  proceed  to 
nominate  the  persons  three  of  whom  are  to  be  the 
judges  of  the  dispute."  Then  he  says  that  he  sees  no 
reason  for  doubting  that  the  persons  appointed  were 
honest  and  impartial  men,  but  that  still  they  may 
have  been  selected  because  of  their  known  views  on 
the  subject.  North,  J.,  seems  to  have  thought  that 
it  was  not  fair,  after  the  dispute  had  arisen,  for  the 
society  to  appoint  its  own  tribunal. 

Let  us  see  how  that  stands.  It  is  clear  from  the 
correspondence  in  the  present  case  that  the  quarrel 
had  been  in  existence  for  some  time.  We  put  it  to 
counsel  whether  any  objection  could  have  been  made 
if  the  two  new  arbitrators  had  been  appointed  just 
before  the  writ  was  issued.  What  magic  is  there  in 
the  actual  date  of  appointment?  As  a  matter  of 
principle  there  is  nothing  in  it.  It  does  not  matter 
whether  the  tribunal  is  appointed  a  day  or  two  sooner 
or  later.  Of  course,  if  there  is  anything  improper  in 
the  appointment,  that  is  another  question.  When 
once  we  get  hold  of  the  principle  on  which  the  Act 
is  based — namely,  that  the  High  Court  is  not  intended 
to  interfere  in  these  disputes,  but  the  tribunal 
nominated  by  the  society's  rules  is — then  the 
decision  arrived  at  by  North,  J.,  cannot  be  supported. 
The  proper  course  was,  instead  of  commencing  an 
action,  to  apply  for  a  mandamus  calling  upon  the. 
society  to  appoint  the  necessary  arbitrators. 

In  my  opinion  the  appeal  fails  and  must  be  dis- 
missed with  costs. 

A.  L.  Smith,  L.J. — I  am  entirely  of  the  same 
opinion.  The  first  point  taken  on  behalf  of  the  re- 
spondents, who  have  obtained  a  stay  of  proceedings 
in  the  action,  was  that  by  the  Building  Societies  Act, 
1874,  by  which  the  court  and  the  society  and  its 
members  are  bound,  it  is  in  effect  provided  that  no 
action  in  the  High  Court  shall  be  brought  in  a  case 
like  the  present  against  the  society  by  a  member, 
and  sections  16  and  34  were  referred  to  on  that  point. 
In  my  opinion,  it  is  settled  that  this  is  so  by  the 
decision  of  the  House  of  Lords  in  The  Municipal 
Building  Society  v.  Kent,  in  which  it  was  expressly 
held  that  no  action  could  be  brought  in  the  High 
Court  against  a  building  society  by  one  of  its  mem- 
bers in  such  a  case  as  this.  In  that  case  Lord  Black- 
burn and  Lord  Watson  held  that  Wright  v.  The 
Monarch  Investment  Building  Society,  decided  by  Sir 
G.  Jessel,  M.B.,  and  Hack  v.  The  London  Provident 
Building  Society,  decided  by  SirG.  Jessel  and  Lindley, 
L.J.,  were  rightly  decided,  and  they  approved  both 
cases,  and  held  that  an  action  could  not  be  main- 
tained in  the  High  Court  by  a  member  like  the  ap- 
pellant against  a  society  which  is  subject  to  the 
Building  Societies  Act,  1874. 

Now,  that  being  the  law,  when  the  writ  was  issued 
the  defendants  made  an  application  for  a  stay  of 
proceedings  on  that  ground.  The  answer  set  up  by 
the  plaintiff  was,  that  although  it  had  been  decided 
in  those  oases  that  the  jurisdiction  of  the  High  Court 
was  ousted  by  the  substitution  of  anothe*  tribunal, 
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both  those  cases  were  always  subject  to  this,  that 
there  most  be  some  tribunal  other  than  the  High 
Court  to  whioh  the  plaintiff  could  go,  that  is  to  say, 
a  tribunal  as  provided  by  the  rules  of  the  society. 
But  here  the  plaintiff  had  no  such  tribunal,  because 
at  the  time  when  the  writ  was  issued  the  tribunal 
provided  by  the  rules  of  the  society  did  not  exist. 
Now  section  16,  sub-section'  9,  of  the  Building 
Societies  Act  of  1874  requires  the  rules  to  state 
whether  disputes  shall  be  settled  by  the  county  court, 
or  by  the  registrar,  or  by  arbitration,  and  then 
section  34  says  that  where  the  rules  direct  disputes  to 
be  referred  to  arbitration,  arbitrators  shall  be  named 
and  elected,  of  whom  a  certain  number,  not  less  than 
three,  shall  be  chosen  by  ballot  to  act  in  each  case  of 
dispute.  The  rules  of  the  society  in  this  case 
required  the  existence  of  five,  but  at  the  time  of 
issuing  the  writ  there  were,  as  a  matter  of  fact,  not 
five,  but  only  three,  and  one  of  them,  as  alleged  by 
counsel,  a  very  inefficient  one.  It  is  said  that,  there 
being  thus  no  proper  tribunal  to  whioh  the  plaintiff 
oould  resort,  and  the  society  having  no  power  to  fill 
up  the  number  of  arbitrators  to  five  after  the  writ  was 
issued,  the  plaintiff  was  entitled  to  come  to  the  High 
Court,  and  the  case  of  Christie  v.  The  Northern 
Counties  Building  Society  was  relied  on,  where  it  was 
no  doubt  held  that  there  was  no  power  to  fill  up  the 
requisite  number  after  the  writ  was  issued.  But  the 
point  whioh  has  been  argued  before  us  was  not 
argued  before  the  court  in  that  case — viz.,  that  the 
intention  of  the  Act  was  to  prevent  an  action  being 
brought  in  the  High  Court  at  all  by  a  member 
against  the  society.  I  do  not  agree  with  what 
North,  J.,  said  in  that  case,  and  I  am  not  certain 
that  if  the  case  had  been  argued  before  him,  as  it  has 
been  argrued  before  us,  he  would  have  arrived  at  the 
conclusion  at  whioh  he  did  arrive.  The  main  point 
argued  before  him  was,  whether  or  not  a  member 
was  bound  by  the  new  rules  of  the  society.  It  seems 
to  me,  looking  at  the  statute  and  the  decisions, 
culminating  with  that  of  the  House  of  Lords,  that  if 
a  sufficient  arbitration  tribunal  was  not  in  existence, 
the  plaintiff's  duty  was  to  come  to  the  court  for  a 
mandamus  to  compel  the  society  to  have  the  numbers 
filled  up.  It  is  conceded  here,  and  it  must  have  been 
conceded  before  North,  J.,  that  if  the  vacancies  had 
been  filled  up  by  the  society  a  day  before  the  writ 
was  issued,  even  though  the  society  knew  what  the 
question  pending  between  them  and  the  member  was, 
it  would  have  been  sufficient,  but,  if  a  day  after  the 
writ,  it  would  not.  It  cannot,  however,  in  my 
opinion,  make  any  difference  whether  this  was  done  a 
day  before  or  a  day  after  the  writ  was  issued.  The 
order  of  Day,  J.,  must  stand,  and  the  appeal  be 
dismissed,  with  costs. 

Solicitors,  Smithy  Fawdon,  &  Low,  for  Becke  & 
Green,  Northampton ;  Ford,  Lloyd,  BarUett,  &  Michel- 
more. 


From  Q.  B.  Div.  ) 

(Lord  £8her,  M.R.,  and  Lopes  >  Dec.  3. 

and  Bigby,  L.JJ.)  j 

BUBT,  BOULTON,  &  HAYWOOD  V.  BULL  &  WABD.  (a.) 

Receiver  and  manager  appointed  by  court— Personal  lia- 
bility on  contracts. 

A  person  who  is  appointed  by  the  court  receiver  and 
manager  to  carry  on  a  business  is  prima  faoie  personally 
liable  on  contracts  entered  into  by  him  as  receiver  and 
manager,  and  must  look  to  the  assets  for  an  indemnity, 

(a.)  Reported  by  W.  F.  Babry,  Esq.,  Barrister-at- 
Law. 


There/ore,  where,  in  an  action  in  the  Chancery  Divi- 
sion by  debenture-holders  of  a  company,  the  court 
appointed  the  defendants  receivers  and  managers  to  carry 
on  the  business  of  the  company,  and  the  defendant* 
ordered  goods  of  the  plaintiffs  for  the  purposes  of  the 
business,  the  order  being  expressed  to  be  for  the  company 
and  the  defendants  signing  it  as  receivers  and  managm, 

Held,  that  the  defendants  were  personally  liable  for 
the  price  of  the  goods  so  ordered. 

Appeal  from  the  judgment  of  Mathew,  J.,  at  the 
trial  of  the  action  without  a  jury. 

Joseph  Bull,  Sons,  &  Co.  (Limited)  carried  on  busi- 
ness as  builders  and  contractors,  and  had  issued 
certain  debentures.  On  May  6,  1892,  an  order  wai 
made  by  the  Chancery  Division  in  a  debenture- 
holder's  action  appointing  the  defendant  Bull  and  one 
Bird  receivers  and  managers  on  behalf  of  the  deben- 
ture-holders of  the  business  of  the  company,  with 
power  to  raise  £5,000,  it  being  considered  desirable 
to  complete  certain  contracts  whioh  the  company  then 
had  in  hand.  On  May  14,  1892,  a  creditors'  petition 
to  wind  up  the  company  was  presented,  when  it  was 
arranged  that  second  debentures  should  be  issued  to 
the  unsecured  creditors  in  respect  of  their  debts,  and 
that  a  nominee  of  the  second  debenture-holders 
should  be  appointed  receiver  and  manager  instead  of 
Bird  to  act  with  the  defendant  Bull,  and  an  order 
was  made  by  consent  that  the  petition  should  stand 
over,  and  nothing  further  was  done  under  it. 

Accordingly,  on  the  2nd  of  June,  1892,  an  order 
was  made  by  the  Chancery  Division  appointing  the 
defendant  Ward  receiver  and  manager  instead  of 
Bird.  At  this  time  a  committee  of  the  unseoured 
oreditors,  of  which  one  of  the  plaintiffs'  firm  was  a 
member,  was  formed  to  assist  in  raising  the  above- 
mentioned  sum  of  £5,000,  and  generally  to  look  after 
the  interests  of  the  oreditors. 

The  defendants  ordered  timber  of  the  plaintiffs,  the 
order  being  on  a  printed  form,  and  signed  by  the 
defendants  as  follows  : — "  For  Joseph  Bull,  Sons,  & 
Co.  (Limited).  Edward  C.  Bull,  Bobt.  Jas.  Ward, 
receivers  and  managers." 

The  plaintiffs  having  sued  to  recover  the  price  of 
the  timber  supplied  under  the  above  order,  Mathew, 
J.,  held  that  the  defendants  were  personally  liable, 
and  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Farwell,  Q.C.  {T.  Beven  with  him),  for  the  defend- 
ant Bull. — A  receiver  and  manager  appointed  by 
the  court  to  carry  on  a  business  is  not  personally 
liable  on  contracts  entered  into  by  him  as  receiver 
and  manager.  If  the  receiver  and  manager  were 
appointed,  not  by  the  court,  but  by  debenture-holden 
under  a  trust  deed,  he  would  not  be  personally  liable: 
Owen  &  Co.  v.  Cronk,  11  Times  L.  B.  76.  It  is  not 
material,  in  considering  the  relation  between  him  and 
persons  supplying  goods  upon  his  order,  whether  he  is 
appointed  by  the  court  or  by  the  parties.  The  mere  fact 
that  he  is  appointed  by  the  court  can  make  no  differ- 
ence. He  is  not  bound  to  pledge  his  personal  credit 
and  he  would  not  commit  a  breach  of  duty  by  refusing 
to  do  so.  The  defendants  had  no  property  Tested  in 
them  as  receivers  and  managers.  The  case  might  be 
different  if  the  business  and  property  of  the  company 
were  vested  in  them.  The  plaintiffs  did  not  give 
credit  to  the  defendants  personally;  they  looked  to 
the  £5,000  as  the  fund  out  of  which  they  would  be 
paid,  as  in  the  case  of  In  re  Anglo- Moravian  Hun- 
garian Junction  Bailway  Co.,  Ex  parte  Watkin,  24 
W.  B.  122,  1  Ch.  D.  130.  One  of  the  plaintiflV  firm 
was  a  member  of  the  committee  of  creditors,  and 
knew  all  about  the  fund.  The  defendants  were  either 
managers  and  agents  for  the  company,  which  was 
still  in  existence,  and  whose  business  they  were  carry- 
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ing  on,  or  they  were  agents  for  the  debenture-holders. 
If  they  were  not  agents  for  either,  then  they  ordered 
the  goods  upon  the  terms  that  the  plaintiffs  should 
bepaid  out  only  of  the  fund. 

He  also  referred  to  Bedpath  v.  Wigg,  14  W.  R.  866, 
L.  R.  1  Ex.  335 ;  Sargant  v.  Read,  1  Gh.  D.  600,  24 
W.  B.  Dig.  198 ;  Taylor  v.  Neate,  37  W.  B.  190,  39 
Ch.  D.  538. 

Upjohn,  for  the  defendant  Ward. 

J.  Lawson  Walton,  Q.C.  (C.  A.  Russell  with  him), 
for  the  plaintiff*. — The  nearest  authorities  upon  the 
position  of  a  receiver  and  manager  appointed  by  the 
Court  of  Chancery  are  Sargant  v.  Read,  where  Jessel, 
M.B.,  said  (at  p.  604)  that  it  is  "  so  well  known  that 
I  might  almost  take  judicial  notice  of  it,  that  brokers 
in  this  class  of  business  cannot  carry  on  the  business 
at  all  without  pledging  their  personal  credit  to  their 
bankers.  You  cannot  get  an  indifferent  person  as 
receiver  to  take  such  an  onerous  duty  upon  himself  " ; 
and  Taylor  v.  Neate,  where  Chitty,  J.,  said  that 
"the  court  must  take  into  its  own  hands,  by  the 
appointment  of  a  proper  officer,  the  management  of 
such  a  concern  as  this  is,  and  that  manager  must  of 
necessity  enter  into  subordinate  contracts. "  Those 
authorities  go  to  show  that  a  receiver  and  manager 
is  personally  liable. 

FarweU,  Q.C.,  replied. 

Lord  Bshke,  M.B. — This  is  an  action  to  recover 
the  price  of  timber  supplied  for  the  business  of  a 
company.  The  business  had  passed  out  of  the  hands 
of  the  company  to  this  extent,  that  the  Chancery 
Division  had  appointed  a  receiver  and  manager  of 
the  business.  The  meaning  of  that  is,  as  Chitty,  J., 
pointed  out  in  Taylor  v.  Neate,  that  the  court  has 
taken  into  its  own  hands,  by  the  appointment  of  a 
proper  officer,  the  management  of  the  business.  The 
question  we  have  to  determine  is,  What  is  the  posi- 
tion of  a  person  so  appointed  P  He  cannot  be  con- 
sidered as  the  agent  of  the  company  to  carry  on  the 
business,  for  if  that  were  so  he  would  be  bound  to 
obey  the  orders  of  the  company  as  to  the  manage- 
ment. But  the  company  cannot  interfere  with  him  in 
its  management ;  they  do  not  appoint  him,  and  they 
cannot  dismiss  him ;  and  therefore  he  cannot  be  con- 
sidered as  their  agent.  The  court  can  give  him  direc- 
tions as  to  the  management  ;'the  court  appointed  him, 
and  can  discharge  him  from  the  office.  But  the  court 
cannot  be  supposed  to  make  itself  in  any  way  liable 
upon  his  contracts.  Therefore,  the  conclusion  must  be 
that  the  court,  by  appointing  a  manager,  leaves  him 
to  order  goods  and  enter  into  contracts  upon  his 
personal  responsibility.  Accordingly,  if  orders  for 
goods  are  given  under  such  circumstances  by  a 
manager,  it  must  be  taken,  in  the  absence  of  any 
stipulation  to  the  contrary,  that  they  are  given  on 
ham  personal  responsibility.  It  is  not  necessary  to 
consider  whether  the  manager  is  bound  to  give  orders 
that  are  requisite  for  carrying  on  the  business.  I 
apprehend  that,  at  any  rate,  he  can  always  apply  to 
the  court  for  directions,  or  inay  ask  to  be  relieved  of 
his  office.  As  to  the  authorities,  I  think  that  what 
Jessel,  M.B.,  said  in  Sargant  v.  Bead  tends  to  show 
thai  a  receiver  and  manager  makes  himself  personally 
HaWe  on  his  contracts,  and  that  what  Chitty,  J.,  said 
m  Taylor  v.  Neate,  as  to  the  necessity  of  the  manager 
entering  into  subordinate  contracts,  points  to  the 
awme  conclusion,  for  I  understand  him  as  referring  to 
the  manager  pledging  his  personal  credit.  That 
•scans  to  me,  therefore,  to  be  the  position  of  a 
manager  of  a  business  appointed  by  the  court.  But 
the  manager  may  give  orders  upon  the  terms  that  he 
is  not  to  be  personally  liable.  He  may  give  an  order 
upon  the  terms  that  the  vendor  is  to  be  paid  if  a 


certain  fund  is  sufficient,  and  the  vendor  who  supplies 
goods  upon  those  terms  cannot  make  the  manager 
personally  liable,  but  must  look  solely  to  the  fund. 
Therefore  there  may  be  cases  in  which  the  order  is 
given  and  accepted  upon  the  terms  of  the  manager 
not  being  personally  liable.  But  if  no  such  stipula- 
tion is  made,  and  if  the  only  fact  proved  is  that  the 
order  is  Riven  by  a  person  as  receiver  and  manager 
appointed  by  the  court,  then  the  only  true  inference 
is  that  the  manager  pledges  his  personal  credit,  look- 
ing for  an  indemnity  to  the  assets  of  the  business. 
The  consequences  of  holding  otherwise  would  produce 
grave  difficulties,  because  tradesmen  would  nave  in 
each  case  to  inquire  as  to  the  condition  of  assets  of 
the  business,  and  the  servants  he  employed  would  be 
in  the  same  difficulty  as  regards  their  wages. 

We  must  now  see  whether  in  this  particular  case 
the  order  was  given  under  such  circumstances  as  to 
exclude  personal  liability.  The  order  is  given  "  for 
Joseph  Bull,  Sons,  &  Co.  (limited)."  But  the 
defendants  were  not  agents  for  the  company,  and  the 
plaintiffs  could  not  have  sued  the  company  for  the 

Srice  of  the  goods,  nor  could  they  have  sued  the 
efendants  as  upon  a  breach  of  an  implied  warranty. 
That  is  not  the  meaning  of  the  order.  The  expression 
"receivers  and  managers"  is  not  a  business  but  a 
legal  expression.  The  order  means  that  the 
defendants  are  receivers  and  managers  appointed  by 
the  court,  and  as  such  give  the  order.  That  being  so, 
the  defendants  are  personally  liable.  It  is  true  that 
the  question  is  one  of  fact  in  each  case,  because  the 
facts  in  any  case  may  take  it  out  of  the  general  rule. 
The  learned  judge  has  found  that  there  are  no  facto 
to  take  this  case  out  of  the  general  rule.  With  that 
conclusion  I  agree,  and  the  appeal  must  therefore 
be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The 
question  is  one  of  fact  in  each  case — namely, 
upon  whose  credit  were  the  goods  supplied? 
In  the  present  case,  if  the  goods  were  not  sup- 
plied upon  the  defendants'  oredit,  I  ask,  upon 
whose  credit  were  they  supplied  P  Upon  the  hypo- 
thesis I  have  a  difficulty  in  answering  that  ques- 
tion. It  is  said  that  the  defendants  are  merely  agents 
for  someone  else.  For  whom  are  they  agents  P  They 
cannot  be  agents  for  the  company.  It  cannot  success- 
fully be. contended  that  they  are  agents  for  anybody. 
The  whole  control  of  the  business,  subject  to  any 
directions  which  the  court  might  give,  is  vested  in 
the  defendants.  In  my  opinion,  therefore,  the  goods 
were  supplied  upon  the  credit  of  the  defendants. 
They  gave  the  order  to  the  plaintiffs,  as  receivers  and 
managers  for  the  company.  It  is  said  that  it  would 
be  a  "  hardship  upon  the  persons  appointed  receivers 
and  managers  to  hold  them  personally  liable.  The 
answer  that  I  give  to  that  suggestion  is  that  receivers 
and  managers  have  full  opportunity  of  protecting 
themselves.  If  they  have  not  sufficient  funds  in  hand 
to  pay  for  the  requisite  goods,  I  presume  that  they 
may  decline  to  give  the  order,  or  if  they  do  give  the 
order  they  may  give  it  in  such  a  form  and  in  terms 
so  expressed  as  to  prevent  any  personal  liability  at 
all.  To  my  mind  the  true  inference  from  the  facts 
in  the  present  case  is  that  the  defendants  thought 
that  there  were  sufficient  assets  to  indemnify  them 
against  any  personal  liability  in  respect  of  this  order, 
and  that  they  intended  to  incur  personal  liability.  I 
agree,  therefore,  with  the  judgment  of  the  learned 
judge. 

Rigbt,  L.J. — This  is  an  action  for  the  price  of 
goods  sold  and  delivered.  The  order  is  in  a  printed 
form,  the  signature  of  the  defendants  being  in  writing, 
which  shows  that  in  all  probability  many  of  these 
orders  are  given  in  this  form.     I  think  that  the 


182 


THE  WEEKLY  REPORTER.       [*«.!»,  mk.1     VoLXLEtL 


Cotjbt  op  App.       Bubt,  Boulton,  &  Haywood  v.  Bull  &  Wabd.— New  v.  Burns.       Court  op  App. 


words  "  receivers  and  managers  "  after  the  defend- 
ants' signatures  would  be  sufficient  to  put  the  person 
to  whom  the  order  is  given  upon  inquiry  as  to  what 
those  words  meant.  If  it  turned  out  that  these  de- 
fendants were  mere  servants  of  the  firm  of  Joseph 
Bull,  Sons,  &  Co.,  it  might  be  unfortunate  for  the 
plaintiffs,  who  acted  without  inquiry  upon  such  an 
order.  The  case  of  Owen  &  Co.  v.  Cronk  is  an  illus- 
tration of  that.  There  the  defendant  was  the  re- 
ceiver and  manager  appointed  by  trustees  for  deben- 
ture-holders under  a  trust  deed,  and  we  held  that  he 
did  not  bind  himself  as  principal,  and  was  not  per- 
sonally liable,  as  he  was  only  an  agent  for  those  who 
appointed  him,  who  themselves  could  be  made  liable 
as  principals.  But  here  the  defendants  were  not 
agents  in  the  proper  sense  for  anybody.  They  had 
been  appointed  by  the  Chancery  Division  in  a  deben- 
ture-holder's action  for  the  purpose  of  carrying  on  an 
existing  business.  To  induce  them  to  accept  such  an 
office,  a  fund  was  promised  to  be  provided  which 
would  afford  an  indemnity  to  them.  Belying  upon 
that  fund,  they  undertook  the  office  of  receivers  and 
managers. 

Now  it  was  never  intended  to  appoint  and  put  for- 
ward an  officer  of  the  High  Court  to  carry  on  a 
business  involving  almost  of  necessity  the  making  of 
daily,  or,  it  might  be,  hourly  oontracts,  in  a  way 
which  would  or  might  deceive  the  public  who  deal 
with  him  into  the  belief  that  there  was  someone  else 
behind  him  personally  liable  upon  his  engagements. 
I  wish  to  guard  myself  against  saying  that  there 
might  not  be  special  cases  in  which  a  receiver  and 
manager  might  be  sent  forth  with  instructions  not  to 
deal  with  anyone,  except  upon  the  terms  of  not  being 
personally  liable.  It  might  be  that  no  person  would 
accept  the  office  except  upon  those  terms.  There 
might,  as  I  say,  be  special  oases  in  which  a  receiver 
and  manager  might  be  appointed  to  deal  and  held 
forth  as  dealing  only  upon  the  terms  of  not  being 
personally  liable.  I  do  not  remember  such  a  case,  but 
I  think  such  a  case  might  be  possible.  But  in  the 
ordinary  course  of  the  business  of  the  court,  unless  I 
am  very  much  mistaken  as  to  the  meaning  of  the 
appointment  of  a  manager  to  carry  on  a  business,  it 
is  intended  that  the  manager  should  appear  before  the 
world  as  the  person  who  is  carrying  on  the  business, 
making  himself  personally  liable  on  all  oontracts 
entered  into  by  him  where  he  did  not  stipulate  to  the 
contrary,  and  looking  for  indemnity  to  the  assets  of 
the  business  or  to  the  persons  for  whose  benefit  the 
business  is  being  carried  on.  It  would  be  practically 
impossible  for  ordinary  trade  customers  to  make 
inquiries  as  to  who  were  the  persons  for  whose 
benefit  the  business  was  being  carried  on,  or  what 
were  the  available  assets  at  the  disposal  of  the 
manager.  I  do  not  for  a  moment  think  that  the 
Court  of  Chancery  ever  intended  to  hold  out  its 
offioer  as  being  in  such  a  position  as  that.  I  do  not 
say  that  it  is  the  duty  of  the  manager  to  incur 
heavy  personal  responsibilities,  but  I  am  inclined  to 
think  that  he  must  oe  understood  to  take  upon  himself 
the  ordinary  daily  and  necessary  responsibilities  which 
would  fall  upon  a  person  bond  fide  carrying  out  the 
order  of  the  oourt  without  whioh  the  business  could 
not  be  carried  on.  I  go  no  further.  Neither  do  I 
say  that  if  he  found  the  fund,  to  whioh  he  was 
looking  for  his  indemnity,  failing,  he  could  not  come 
to  the  court  and  ask  to  be  relieved.  But  he  cannot 
get  rid  of  his  personal  responsibility  by  merely  saying 
that  he  is  receiver  and  manager.  Directly  it  appears 
that  he  has  no  principal,  that  he  is  the  manager 
appointed  by  the  oourt,  the  contracts  which  he  makes 
as  such  manager,  in  the  absence  of  any  stipulation  to 
the  oontrary,  are  binding  upon  him  personally,  and 
he  must   look  for  indemnity  to  the  assets  of  the 


business.    As  regards  the  oases  I  am  not  surprised  to 
find  so  little  authority  upon  the  point. 

According  to  my  view  the  law  has  been  taken  as 
well  settled.  Unless  I  am  greatly  mistaken,  I  have 
known  receivers  and  managers  being  over  and  over 
again  held  personally  liable  upon  their  oontracts.  1 
cannot  concur  in  the  view  that  the  appointment  of 
a  manager  of  the  Court  of  Chancery  is  a  modern 
innovation.  I  have  in  my  mind  a  case  in  Jacob  and 
Walker*  s  Reports  in  whioh  such  an  appointment  was 
made  as  far  back  at  any  rate  as  the  time  of  Lord 
Eldon.*  But  that  is  not  really  material.  The  juris- 
diction undoubtedly  exists,  and  the  question  is  upon 
what  terms  does  the  person  accept  the  office.  The 
model  whioh  the  Court  of  Chancery  followed  in 
m*1Hng  the  appointment  was  not  that  of  principal 
and  agent,  but  that  of  persons  in  a  fiduciary  capacity 
who  carry  on  a  business  for  others,  as,  for 
instance,  executors  who  are  directed  by  the  testator 
to  carry  on  his  business,  or  trustees  carrying  on  a 
business  for  their  cestui*  que  trust,  in  which  cases  the 
rule  is  that  the  executors  or  trustees  are  primd  fads 
personally  liable  on  their  contracts.  They  would  not 
get  rid  of  that  primd  facte  liability  by  merely  saying 
that  they  were  executors  or  trustees.  That  being  the 
model  whioh  the  Court  of  Chancery  always  followed 
in  appointing  managers,  the  court  intended  the 
managers  to  be  personally  liable,  the  latter  looking  to 
the  assets  under  their  control  for  indemnity.  As  far 
as  the  cases  which  have  been  cited  go,  they  appear  to 
involve,  if  not  to  lay  down,  the  principle  which  I  have 
been  stating.  Neither  Sir  George  Jessel  in  Sargant 
v.  Bead  nor  Chitty,  J.,  in  Taylor  v.  Neate  thought 
that  he  was  dealing  with  a  new  question,  but  each 
seems  to  have  thought  that  he  was  merely  dealing 
with  an  old  question  familiar  to  everybody,  and 
recalled  it  for  the  purpose  of  explaining  that  part  of 
his  judgment. 

In  my  opinion,  therefore,  the  judgment  of  the 
learned  judge  was  right. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Trinders  <fc  Capron. 

Solicitors  for  the  defendants,  W.  J.  Hastings  Ball ; 
Ward,  Perks,  A  McKay. 


From  a  B.  Div.  ]  ~       17 

(Lindley  and  A.  L.  Smith,  L. JJ.)  j  « ov.  w. 

New  v.  Burns,  (a.) 

Practice — Evidence — Foreign  defendant — Commission  to 
take  evidence  abroad — Defendant  temporarily  within 
jurisdiction. 

The  defendant,  a  foreigner  domiciled  in  Canada,  was 
served  with  the  writ  in  the  action  while  he  was  on  a 
temporary  visit  to  England.  Subsequently  to  the  issue 
of  the  writ  negotiations  were  entered,  into  for  a  settle- 
ment, and  the  defendant  again  came  to  England)  but  the 
negotiations  fell  through  and  the  defendant  returned  to 
Canada. 

Held,  that  the  defendant  was  entitled  to  a  commission 
to  Canada  to  take  his  evidence. 

Boss  v.  Woodford,  42  W.  R.  188,  [1894]  I  Ch.  38, 
approved. 

Appeal  from  Day,  J. 

The  plaintiffs  were  the  holders  of  £6  per  oent. 
mortgage  bonds  of  the  Caraquet  Bail  way  Co.,  of 

•  See  Jeffreys  v.  Smith,  1  Jao.  &  W.  298. 

(a.)  Reported  by  Abnold  Glover,  Esq.,  Barrister- 
at-Law. 
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New  v.  Bukns.— Beg.  v.  Justices  of  Essex. 


Coubt  of  Appeal. 


which  company  the  defendant  was  president  and 
general  manager  The  plaintiffs  alleged  that  they 
•  had  been  indnoed  to  subscribe  for  these  bonds  on  the 
faith  of  certain  fraudulent  misrepresentations  con- 
tuned  in  a  prospectus  issued  by  the  defendant ;  and 
they  claimed  damages  against  him. 

The  defendant  was  domiciled  in  Canada,  and  the 
writ  in  the  action  was  served  upon  him  while  he 
was  temporarily  on  a  visit  to  England  in  February, 

mi. 

Issue  was  joined  in  April,  1892.  Negotiations  for 
a  settlement  having  been  set  on  foot,  the  defendant 
came  to  England  in  March,  1894 ;  but,  his  offer  not 
being  accepted  by  the  plaintiffs,  he  returned  to 
Canada  in  June  following. 

In  August,  1894,  the  defendant  took  out  a  sum- 
mons for  a  commission  to  Bathurst,  in  Canada,  for 
the  examination  of  himself  and  other  witnesses.  The 
master  refused  the  application,  and  Day,  J.,  affirmed 
the  master's  decision. 

The  defendant  appealed. 

Biqham,  Q.C.,  and  Tindal  Atkinson,  for  the 
appellant. — The  defendant  is  entitled  to  a  commis- 
sion. The  court  is  not  so  strict  in  the  case  of  a 
foreign  defendant  as  in  that  of  a  foreign  plaintiff : 
Bm  v.  Woodford,  42  W.  E.  188,  [1894]  1  Ch.  38. 

Murphy,  Q.C.,  and  J.  D.  Fitzgerald,  for  the  re- 
spondents.— In  a  case  of  alleged  fraud  the  defendant 
ought  to  show  a  strong  case  in  favour  of  a  commission. 
The  fact  that  the  defendant  is  a  foreign  subject  is, 
no  doubt,  to  be  taken  into  consideration,  but  the  writ 
was  actually  served  on  the  defendant  in  England. 
The  defendant  ought  to  have  submitted  himself  to 
examination  when  he  was  in  England  in  March,  1894. 

They  referred  to  Emanuel  v.  Soltykoff,  8  Times  L.  R. 
331,  and  Langen  v.  Tate,  32  W.  E.  189,  24  Ch.  D. 
522. 

Lutdley,  L.J. — I  do  not  think  that  this  is  a  case 
in  which  the  court  ought  to  refuse  a  commission.  It 
was  merely  by  a  lucky  accident  that  the  plaintiffs 
were  enabled  to  launch  this  action  in  this  country  at 
afl,  Ine  defendant  is  a  Canadian  subject  who  issued 
a  prospectus  of  a  railway  company  with  a  view  to  get 
English  capital,  and,  but  for  his  temporary  visit  to 
England,  tne  plaintiff  must  have  gone  to  Canada  to 
sue  him.  Under  those  circumstances  it  is  not  for  Mr. 
Burns  to  show  why  he  should  not  come  here,  but  it  is 
lor  those  who  are  suing  him  to  show  why  he  should. 
Mr.  Burns  stayed  in  England  for  a  time  and  then 
vent  back  to  Canada,  not  to  escape  justice,  but 
because  negotiations  for  a  settlement  of  the  action  had 
fallen  through.  After  that  the  action  is  set  down  for 
trial,  and  we  are  asked  to  refuse  a  commission.  The 
general  principle  is  correctly  stated  by  Chitty,  J.,  in 
Best  v.  Wood  food.  In  granting  or  refusing  a  com- 
mission to  take  evidence  abroad,  there  is  a  material 
difference  between  a  foreign  plaintiff  and  a  foreign 
defendant.  Prima*  facie,  a  foreigner  who  is  sued  in 
this  country  is  entitled  to  a  commission  to  the  place 
where  he  lives.    The  appeal  must  be  allowed. 

A.  L.  Smith,  L.J. — I  agree.  It  is  not  suggested 
that  this  application  is  made  for  the  purpose  of 
delay,  bat  it  is  said  that  if  an  Englishman  sue  in  this 
country  a  person  domiciled  abroad,  he  can  force  the 
defendant  to  come  over  to  this  country  for  the  trial  of 
the  action.  I  do  not  think  that  any  such  right 
ixista.  tt  is  said  that  the  object  of  compelling  the 
defendant  to  come  over  here  is  to  induce  Trim  to  pay 
9ie  £1,000  required  to  bring  the  parties  to  a  settle- 
nent,  as  it  is  said  that  he  would  sooner  pay  the 
£1,000  than  come  to  this  country.  It  is  said, 
farther,  that  there  are  other  gentlemen  in  this 
aountry  who  have  lost  their  money  in  this  company, 


and  who  wish  to  serve  writs  upon  the  defendant.  In 
my  opinion,  those  are  not  legitimate  motives  for 
forcing  the  defendant  to  come  over  here.  If  Day,  J., 
had  been  told  that  the  defendant's  presence  in  this 
country  in  April  last  was  not  for  the  purpose  of 
defending  the  action,  but  for  the  purpose  of  carrying 
out  negotiations  for  a  settlement,  which  negotiations 
were  still  pending  when  he  returned  to  Canada,  that 
learned  judge  would  probably  have  granted  the 
commission.    The  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors,    Morgans   <fc    Harrison;    Q*    8.    <fc  H* 
Brandon, 


Nov.  U. 


Prom  Q.  B.  Div.  ") 
(Lord  Esher,  M.E.,  and  [ 
Lopes  and  Eigby,  L.  J  J.) I 

Reg.  v.  Justices  of  Essex,  (a.) 

Poor  rate — Appeal — Costs — Assessment  committee  ap- 
pearing as  respondents — Consent  of  guardians — Con- 
dition precedent  —  Union  Assessment  Committee 
Amendment  Act,  1864  (27  &  28  Vict.  c.  39),  «.  2. 

It  is  a  condition  precedent  to  the  right  of  the  assess- 
ment  committee  of  a  union  to  appear  as  respondents  to 
an  appeal  against  a  poor  rate  that  they  should  have 
obtained  the  consent  of  the  guardians  of  the  union  as  re- 
quired by  section  2  of  the  Union  Assessment  Committee 
Amendment  Act,  1864. 

Therefore,  where  an  appeal  was  entered  against  a 
poor  rate,  and  the  assessment  committee  obtained  the 
consent  of  the  guardians  to  appear  as  respondents  thereto, 
and  it  was  arranged  that  alt  appeals  against  subsequent 
poor  rates  made  in  respect  of  the  same  property  and  upon 
the  same  valuation  list  should  be  respited  from  sessions  to 
sessions  and  should  abide  the  result  of  the  test  appeal, 
and  all  the  appeals  were  eventually  dismissed,  with  costs, 

Held,  that  the  assessment  committee,  not  having  ob- 
tained the  consent  of  the  guardians  to  appear  as  respond- 
ents to  these  subsequent  appeals,  were  not  entitled  to  the 
costs  incurred  by  them  in  respect  thereof 

Appeal  from  an  order  of  the  Queen's  Benoh  Divi- 
sion (Mathew  and  Day,  JJ.)  discharging  a  rule  for  a 
mandamus  to  the  Essex  Quarter  Sessions  to  direct  the 
clerk  of  the  peace  to  tax  the  costs  of  the  assessment 
committee  of  the  West  Ham  Union  in  certain  appeals 
by  the  London  County  Council  against  poor  rates. 

In  November,  1890,  the  London  County  Council 
appealed  against  a  poor  rate  made  upon  them  as 
occupiers  of  certain  hereditaments  in  the  West  Ham 
Union  district,  the  notice  of  appeal  being  served  on 
the  assessment  committee  as  required  by  section  1  of 
the  Union  Assessment  Committee  Amendment  Act, 
1864,  and  on  the  churchwardens  and  overseers  of  the 
parish ;  and  the  assessment  committee  obtained  the 
consent  of  the  guardians  of  the  union  under  section  2 
of  the  Aot  to  appear  as  respondents  to  the  appeal. 
This  appeal  was  respited  by  consent  from  sessions  to 
sessions. 

In  May,  1891,  the  London  County  Council  again 
appealed  against  another  poor  rate  made  upon  them 
in  respect  of  the  same  hereditaments,  and  the 
assessment  committee,  as  well  as  the  churchwardens 
and  overseers,  appeared  as  respondents  to  the  appeal. 
It  was  arranged  that  this  appeal  only  should  be 
fought,  and  that  the  first  appeal  and  all  subsequent 
appeals  against  other  poor  rates  made  in  respect  of 
the  same  hereditaments  should  abide  the  result  of 

(a.)  Reported  by  W.  F.  Babry,  Esq.,  Barrister-at 
Law. 


184 


THE  WEEKLY  REPORTER.      [a».i»,im       VoLXLttt 


Court  of  Appeal. 


EEQ.  v.  JU8TI0ES  OF  ESSEX. — G&AINGXR  V.  GOUGH. 


Court  of  Appeal. 


this  appeal,  and  should  be  respited  from  sessions  to 
sessions.  The  quarter  sessions  dismissed  the  appeal 
subject  to  a  special  case.  In  September,  1893,  the 
House  of  Lords  affirmed  the  order  of  quarter  ses- 
sions (42  W.  R.  330,  [1893]  A.  C.  562).  Meanwhile 
the  London  County  Council  had  entered  appeals 
against  eleven  other  poor  rates  made  in  respect  of 
the  same  hereditaments,  in  all  of  which  appeals  the 
assessment  committee  (as  well  as  the  churchwardens 
and  overseers)  appeared  as  respondents,  and  in- 
structed counsel  to  consent  to  their  being  respited 
from  sessions  to  sessions.  The  assessment  committee 
had  not  obtained  the  consent  of  'the  guardians  to 
appear  as  respondents  to  these  appeals.  All  the 
rates  were  made  upon  the  same  valuation  list. 

On  the  18th  of  Ootober,  1893,  the  quarter  ses- 
sions dismissed  all  the  appeals,  with  costs  to  be 
paid  to  the  respondents  and  taxed  out  of  ses- 
sions; all  the  parties  appearing  and  consenting 
thereto.  The  costs  of  the  churchwardens  and  over- 
seers in  the  appeals  were  taxed  by  the  clerk  of  the 
peace  and  paid  by  the  London  County  Council,  but 
upon  the  assessment  committee  carrying  in  their 
bill  of  costs  in  the  matter  of  respiting  and  eventually 
dismissing  the  above  eleven  appeals,  objection  was 
taken  that  the  assessment  committee  were  not  proper 
respondents  to  the  appeals,  as  they  had  not  obtained 
the  consent  of  the  guardians  under  section  2  of  the 
Union  Assessment  Committee  Amendment  Act,  1864. 
The  clerk  of  the  peace  thereupon  refused  to  tax  the 
costs  of  the  assessment  committee.  The  court  of 
quarter  sessions  having  refused  to  direct  the  clerk  of 
the  peace  to  tax  the  oosts,  the  assessment  committee 
obtained  a  rule  for  a  mandamus  as  above.  The  Divi- 
sional Court  having  discharged  the  rule,  the  assess- 
ment committee  appealed. 

Jdf,  Q.C.,  and  E.  Morten,  for  the  appellants,  con- 
tended, first,  that  upon  the  facts  appearing  in  certain 
affidavits  the  condition  as  to  obtaining  the  consent  of 
the  guardians  had  been  waived  by  the  London  County 
Council :  Bex  v.  Justices  of  Hertfordshire,  4  B.  &  Ad. 
561;  and,  secondly,  that  as  all  the  rates  appealed 
against  were  made  upon  the  same  valuation  list,  it 
was  sufficient  for  the  assessment  committee  to  have 
obtained  the  consent  of  the  guardians  once  for  all  to 
appear  as  respondents  to  an  appeal  against  a  rate  so 
made,  the  subsequent  eleven  appeals  being  really 
against  the  valuation  list,  and  not  against  the 
individual  rates  which  must  be  made  in  accordance 
with  the  valuation  list. 

Upon  this  point  they  referred  to  Beg.  v.  Justices  of 
Denbighshire,  33  W.  B.  784,  15  Q.  B.  D.  451. 

Bosanquet,  Q.C.,  and  Wedderbum,  for  the  respond- 
ents (the  London  County  Council)  were  not  called 
upon. 

Lord  Esher,  M.R. — In  this  case  the  assessment 
committee  applied  to  the  clerk  of  the  peace  to  tax 
their  oosts  incurred  in  the  course  of  eleven  different 
appeals  to  quarter  sessions,  and  the  clerk  of  the  peace 
refused  to  tax  the  costs,  upon  the  ground  that  he  had 
no  jurisdiction  to  do  so,  inasmuch  as  the  assessment 
committee  were  not  properly  respondents  to  the 
appeals,  and  so  were  not  entitled  to  appear  at  quarter 
sessions. .  The  question  depends  upon  section  2  of  the 
Union  Assessment  Committee  Amendment  Act,  1864. 
It  is  said  that  there  are  certain  conditions  precedent  in 
each  appeal  which  the  assessment  committee  must 
fulfil  before  they  have  any  right  to  appear  as 
ondents  on  the  appeals,  either  to  argue  the  ap- 
or  to  apply  to  respite  it  or  to  do  anything  else. 

ction  2  says  that  "  the  assessment  committee  may, 
with  the  consent  of  the  guardians  of  such  union, 
after  notice  shall  have  been  sent  to  every  guardian, 


appear  as  respondents  to  such  appeal."  Beading 
those  words  in  their  ordinary  grammatical  sense,  they 
mean  that  the  assessment  committee  cannot  appear 
unless  they  have  first  obtained  the  consent  of  the 
guardians  of  the  union  in  the  manner  there  specified. 
Until  they  have  fulfilled  those  conditions  they  have 
no  right  to  be  heard  on  the  appeal,  and  the  court  has 
no  jurisdiction  to  hear  them,  and  it  lies  on  them  to 
show  that  the  conditions  have  been  fulfilled.  They 
are  conditions  which  go  to  jurisdiction,  and  no  con- 
sent of  the  parties  can  dispense  with  the  fulfilment  of 
those  conditions  and  give  the  court  jurisdiction.  The 
clerk  of  the  peace  was  right  in  inquiring  whether  he 
had  jurisdiction  to  act  in  the  matter  and  in  requiring 
proof  that  the  conditions  precedent  were  fulfilled.  It 
is  clear  that  the  conditions  were  not  fulfilled,  and 
that,  therefore,  he  had  no  jurisdiction  to  tax  the  costs 
of  the  assessment  committee  incurred  in  an  appeal  in 
which  they  had  no  right  to  appear.  It  is  not  a  case, 
like  Bex  v.  Justices  of  Hertfordshire,  where  the  con- 
ditions were  really  fulfilled,  and  the  mere  fact  of  the 
proof  of  their  fulfilment  was  dispensed  with  in  court 
In  this  case  the  conditions  never  were  fulfilled.  The 
case  of  Beg.  v.  Justices  of  Denbighshire  was  very  much 
pressed  upon  us  in  argument,  but  that  case  was 
decided  upon  section  1,  which  is  different  from  section 
2.  The  judgment  of  the  court  below,  discharging  the 
rule  for  a  mandamus,  must  be  affirmed. 

Lopes  and  Rigby,  L.JJ.,  concurred. 

Solicitors  for  the  appellants,  Hillearys. 

Solicitor  for  the  respondents,  W.  A.  Blaxland. 


Nov.  13. 


From  Q.  B.  Div.  1 

(Lord  Esher,  M.R.,  and  Lopes  > 

and  A.  L.  Smith,  L.JJ.)       J 

Gbaingeb  v.  Gottgh.  (a.) 

Inland  revenue — Income  tax — Foreign  business — Foreign 
principal  resident  abroad— Agents  in  England — Troik 
exercised  within  United  Kingdom — Foreign  principal 
cliargeabU  to  income  tax  in  the  name  of  agents — Aaeu- 
ment  of  agents — Liability  of  agents — Income  Tax  Ad, 
1842  (5  <fe  6  Vict.  c.  35),  ss.  41,  44— Income  Tax  Ad, 
1853  (16  <fc  17  Vict.  c.  34),  s.  2,  Schedule  D. 

The  appellants  were  the  agents  in  Great  Britain  for 
the  sale  of  the  wine  of  a  foreign  wine  merchant  and 
champagne  shipper,  whose  chief  place  of  business  was  is 
France.  The  agents  obtained  orders  and  transmitted 
them  to  their  principal.  The  wine  was  invoiced  by  the 
principal  to  the  customers  in  his  name  as  vendor,  hot 
the  invoices  were  sent  by  him  to  the  agents,  who  for- 
warded them  to  the  customers.  The  amounts  due  in 
respect  of  the  wine  so  sold  were  sometimes  collected  by  (is 
agents,  but  more  frequently  the  customers  remitted  the 
amount  of  their  invoices  by  cheque  or  draft  direct  to  the 
principal.  The  agents  were  entitled  to  a  commission,  on 
which  they  had  paid  income  tax,  and  had  no  other 
interest  in  the  sale  of  the  wine.  The  cash  received  fcjf 
them  on  behalf  of  their  principal  rarely  exceeded  the 
commission  due  to  them,  and  that  excess  was  occasionally 
absorbed  in  the  payment  of  charges  on  the  principal* 
behalf.  An  assessment  to  income  tax  was  made  on  thi 
foreign  principal  in  the  name  of  the  agents,  under 
Schedule  D. 

Held,  first,  that  the  foreign  principal  exercised  a  trnds 
within  the  United  Kingdom  within  the  meaning  of  t*e 
Income  Tax  Acts,  1842  and  1853 ;  and,  secondly,  that 
the  appellants  were  agents  within  the  meaning  of  section 

(a.)  Reported  by  F.  G.  Buokeb,  Esq.,  Banister-at- 
Law. 
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41  of  the  Income  Tax  Act,  1842,  and  thai  the  assessment 
wu  rightly  made  in  their  name. 

Appeal  from  the  judgment  of  a  divisional  court  on 
a  special  case  stated  by  Commissioners  of  Income  Tax 
under  43  &  44  Vict.  c.  19,  8.  59. 

At  a  meeting  of  the  Commissioners  for  the  general 
purposes  of  the  Income  Tax  Acts  for  the  City  of 
London,  held  on  the  17th  of  February,  1887,  Messrs. 
Grainger  &  Son  appealed  on  their  own  behalf  against 
assessments  for  each  of  the  years  1884,  1885,  and  1886 
of  £3,000,  made  as  follows:  "Louis  Boederer,  of 
flheinis,  champagne  shipper,  in  the  name  of  Grainger 
&  Son,  agents,  108,  Fenohurch-street." 

It  appeared  from  the  special  case  that  Mr.  Louis 
Boederer    was    a   wine    merchant   and    ohampagne 
shipper,  whose  chief  place  of  business  was  at  Bheims, 
in  the  Republic  of  France,  and  that  he  had  for  many 
yein  shipped    large    quantities   of   champagne    to 
England  in  the  course  of  his  business.    The  appel- 
lants, Messrs.  Grainger  &  Son,  were  wine  merchants 
carrying  on  business  at  108,  Fenchurch-street,  in  the 
City  of  London,  and  were  the  London  agents  of 
Louis  Boederer.    They  also  carried  on  there  an  exten- 
sive business  of  their  own  as  wine  merchants.    The 
appellants  were  agents  in  Great  Britain  for  the  sale 
of  Boederer' s  wine,  and  they  appointed  other  persons 
in  towns  other  than  London  as  sub-agents.    Orders 
were  sought  by  the  appellants  on  behalf  of,  and  in 
the  name  of,  their  principal,  and  such  orders  when 
received  were  transmitted  to  him  at  Rheims,  and  he 
exercised  his  discretion  as  to  executing  them.    The 
wine  was  sold  to  the  customers  as  it  lay  in  the  cellars 
at  Rheims,  and  was  forwarded  direct  by  Boederer  to 
the  customers  at  their  risk  and  expense.    The  packing 
and  arranging   for  transit,  however,  was   actually 
performed  by  persons  employed  by  Boederer,  and  the 
customers  were  charged  a  sum  in  respect  of  such 
work.     The  wine  was  invoiced  by  Boederer  to  the 
customers  in  Boederer's  name  as  vendor;    but  the 
invoices  were  sent  by  Boederer  to  the  appellants,  who 
in  their  turn  forwarded  them  to  the  customers.    The 
amounts  due  in  respect  of   the  wine  so  sold  were 
sometimes  collected  ov  the  appellants  on  behalf  of 
Boederer,  either  in  cash  or  by  cheques  or  drafts  pay- 
able to  Boederer,  but  more  frequently  the  customers 
remitted   the    amount   of   their   invoices    direct  to 
Boederer  by  cheques  or  drafts  to  his  order.      The 
receipts  for  all  money  paid  either  to  Boederer  or  the 
appellants  were  sent  by  Boederer  to  the  customers 
direct.    The  appellants  were  entitled  to  a  commission 
upon  all  orders  received  from  Great  Britain  if  exe- 
cuted, and  had  no  other  interest  in  the  sale.    The 
cash  received  by  the  appellants  on  behalf  of  Boederer 
sometimes,  but  rarely,  exceeded  the  commission  due 
to  them,  and  they  occasionally  incurred  and  paid  on 
las  behalf  other  charges  whiohabsorbed  suoh  excess. 
Vie  appellants  had  paid  income  tax  on  their  commis- 
sion.   The  Post  Office  London  Directory,  under  the 
bead  of  "Trades:  Wine  Merchants/'  contained  the 
following  entry,  which  had  been  inserted  by  the 
authority    of    the    appellants:    "Boederer,    Louis, 
Bheims,    champagne  merchants    (Grainger  &   Son, 
•gents),    21,   Mincing-lane,    E.C."      Roederer   had 
registered  a  series  of  trade-marks  in  Great  Britain. 

The  appellants  contended  (1)  That  Roederer  was 
not  a  person  exercising  a  trade  within  the  United 
Kingdom,  either  in  the  terms  of  Schedule  D  of  16  & 
17  Vict,  c  34,  alone  or  read  with  section  41  of  5  &  6 
lick  c.  35  ;  (2)  That  the  appellants  were  not  agents 
within  the  terms  of  section  41  of  5  &  6  Vict.  c.  35, 
sad  they  claimed  that  the  assessments  should  be 
Kseharged  or  that  their  names  should  be  erased 
herefrom. 
The    commissioners   were     of    opinion   that   the 


assessments  were  rightly  made,  and  confirmed  the 
same  accordingly,  but  at  the  request  of  the  appellants 
they  stated  a  case  for  the  opinion  of  the  High 
Court. 

By  section  2,  Schedule  D,  of  the  Income  Tax  Act, 
1853,  the  duty  thereby  imposed  is  expressed  to  be 
chargeable  "  for  and  in  respect  of  the  annual  profits 
or  gains  arising  or  accruing  to  any  person  whatever, 
whether  a  subject  of  Her  Majesty  or  not,  although 
not  resident  within  the  United  Kingdom,  from  any 
property  whatever  in  the  United  Kingdom,  or  any 
profession,  trade,  employment,  or  vocation,  exercised 
within  the  United  Kingdom." 

By  section  41  of  the  Income  Tax  Act,  1842,  as 
amended  by  section  5  of  the  Act  of  1853,  the  trustee, 
guardian,  tutor,  curator,  or  committee  of  any  in- 
capacitated person,  shall  be  chargeable  to  the  duties 
created  by  that  Act  in  like  manner  and  to  the  same 
amount  as  would  be  charged  if  no  such  incapacity 
existed ;  "  and  any  person  not  resident  in  the  United 
Kingdom,  whether  a  subject  of  Her  Majesty  or  not, 
shall  be  chargeable  in  the  name  of  suoh  trustee,  guar- 
dian, tutor,  curator,  or  committee,  or  of  any  factor, 
agent,  or  receiver  having  the  receipt  of  any  profits  or 
gains  as  hereinmentioned  and  belonging  to  such  per- 
son, in  the  like  manner  and  to  the  like  amount  as 
would  be  oharged  if  such  person  were  resident  in  the 
United  Kingdom,  and  in  the  actual  receipt  thereof ; 
and  every  such  trustee,  guardian,  tutor,  curator,  com- 
mittee, agent,  or  receiver  shall  be  answerable  for  the 
doing  of  all  such  acts,  matters,  and  things  as  shall  be 
required  to  be  done  by  virtue  of  this  Act  in  order  to 
the  assessing  of  any  such  person  to  the  duties  granted 
by  this  Aot,  and  paying  the  same." 

By  section  5  of  the  Act  of  1853  the  two  Acts 
are  to  be  construed  and  read  together  as  one  Aot. 

The  Queen's  Bench  Division  (Mathew  and  Cave, 
JJ.)  held  that  the  appellants  were  rightly  assessed, 
and  gave  judgment  for  the  respondent,  the  surveyor 
of  taxes. 

Grainger  &  Son  appealed. 

Pyke%  Q.(7.,  and  R.  M.  Bray,  for  the  appellants. — 
First,  Boederer  does  not  exercise  a  trade  within  the 
United  Kingdom.  The  wine  is  grown  in  France,  and 
made  in  France,  and  shipped  m  France,  and  it  is 
bought  and  sold  in  Franoe.  The  decision  in  Grant  v. 
Anderson  A  Co.,  [1892]  1  a  B.  108,  40  W.  B.  Dig. 
190,  which  was  a  case  with  regard  to  service  on  a 
foreign  partnership,  is  an  authority  to  show  that  the 
facts  of  this  case  ao  not  constitute  a  carrying  on  of 
business  within  the  United  Kingdom.  [They  also 
cited  WerU  &  Co.  v.  Colquhoun,  36  W.  B.  613,  20 
Q.  B.  D.  753,  and  London  Bank  of  Mexico  and  South 
America  v.  Apthorpe,  39  W.  B.  564,  [1891]  2  a  B. 
378.]  Secondly,  the  appellants  are  not  in  receipt  of 
any  of  the  profits  or  gams  of  their  principal's  busi- 
ness. The  money  they  receive  is  only  sufficient  to  pay 
their  commission  and  cover  necessary  expenses. 

Sir  B.  T.  Reid,  A.Q.,  and  Danckyperts,  for  the 
respondent. 

Lord  Esheb,  M.B. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.  Two  points  have  been 
taken.  As  to  the  first,  Mr.  Boederer  is  a  well-known 
wine  merchant,  who  does  a  very  large  business  in  the 
sale  of  champagne.  He  grows  the  wine  and  carries 
on  a  great  part  of  his  business  at  Bheims ;  but  the 
wine  is  grown  for  consumption  in  various  countries, 
and  no  doubt  England  is  the  country  to  which  it  is 
chiefly  exported.  How  does  he  deal  with  England  P 
He  appoints  agents,  and  it  is  clear  that  the  purpose 
for  which  they  are  appointed  is  to  carry  on  the 
business  of  selling  his  champagne  in  this  country. 
It  is  not  merely  that  they  sell  his  wine  on  casual 
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occasions,  bat  the  sale  of  wine  in  this  country  is  a  real 
part  of  his  business,  and  they  are  appointed  to  look 
after  this  part  of  his  business.  We  have  before  held  that 
the  question  whether,  within  the  meaning  of  this  Aot, 
a  person  is  exercising  a  trade  in  England  is  a  question 
of  fact  depending  on  the  particular  circumstances  of 
each  case.  I  am  of  opinion  that  the  question 
whether  Boederer  exercises  a  trade  in  this  country 
must  be  answered  in  the  affirmative.  He  clearly  does 
carry  on  the  business  of  selling  wine  in  England. 

Then  it  is  said  that  though  Grainger  &  Son  are  the 
agents  of  Boederer,  yet  they  are  not  chargeable  under 
the  Income  Tax  Aot,  because  they  are  not  agents 
having  the  receipt  of  the  profits  or  gains  of  his 
business.    Section  41  of  the  Income  Tax  Act,  1842, 
savs   that  any  person  not  resident  in  the  United 
Kingdom,  who  would  be  charged  if  he  were  within 
the  United  Kingdom,  shall  be  chargeable  in  the  name 
of  his  agents  in  this  country.    The  tax  is  to  be  got 
ultimately  from    the    person  chargeable,    i.e.,    the 
foreigner ;  but  the  Government  is  enabled  to  get  it 
in  the  first  instance  from  the  agent  in  this  country. 
Section  41   provides  machinery  for  doing  this,   by 
declaring  that  the  foreigner  shall  be  ohargeable  in 
the  name  of  the  agent.    Section  44  shows  that  the 
meaning  of  this  is  that  the  agent  shall  be  assessed ; 
for  it  enacts  that  where  any  person  being  trustee  or 
agent  for  any  other  person  shall  be  assessed  under 
this  Act  in  respect  of  such  person,  he  may  out  of  the 
moneys  which  shall  come  to  his  hands  as  such  trustee 
or   agent  retain  sufficient  to  pay  such  assessment. 
But  what  sort  of  agent  can  be  so  assessed  P    That 
we  learn  from  section  41,  which  says,  "  any  factor, 
agent,  or  receiver  having  the  receipt  of  any  profits  or 
gains."    A  factor,  in  the  ordinary  sense  of  the  word, 
always  receives  the  profits  of  the  sales  which  he  effects 
on  behalf  of  his  principal,    Therefore,   the  words, 
"  having  the  receipts  of  any  profits  or  gains,"  are 
not  required  to  apply  to  "  factor."    Then  why  should 
they  be  carried  back  to  apply  to  "  agent "  ?    I  think 
that  they  only  apply  to    "  receiver,"  and  that  the 
section  is  intended  to  include  a  receiver  appointed  by 
a  principal  to  receive  his  profits  and  gains.    An  agent, 
in  order  to  come  within  the  meaning  of  this  section, 
need  not,  in  my  opinion,  be  anything  more  than  an 
agent  to  carry  on  the  business  of  a  foreign  principal 
in  England.    This  view  is  borne  out  by  a  considera- 
tion of   the  last  olause  of  the  section — "and  every 
such     .    .     .    agent  shall   be   answerable  for    the 
doing  of  all  suoh  acts,  matters,  and  things  as  shall  be 
required  to  be  done  by  virtue  of  this  Aot,  in  order  to 
the  assessing  of  any  suoh  person  to  the  duties  granted 
by  this  Act,  and  paying  the  same."    I  think  that  the 
words  "such  person"  mean  the  foreigner,  or  they 
may  perhaps  also  include   the  agent  himself.    The 
words,  "paying  the  same,"  must,  I  think,  be*  con- 
strued with  "  answerable  for."    This  interpretation 
of  the  section  makes  it  entirely  consistent  with  section 
44.    None  of  the  cases  which  have  been  cited  are  con- 
trary to  the  view  I  have  expressed.    I  am,  therefore, 
of  opinion  that  the  appellants  are    answerable  to 
the  Crown  to  pay  income  tax  on  the  assessment  made 
in  respect  of  the  business  of  their  principal. 

Lopes  and  A.  L.  Smith,  L.J  J.,  concurred. 

Solicitors  for  the   appellants,   Irvine,    Hodges,  & 
Borrowman* 

Solicitor  for  'the  respondent,  Solicitor  of  Inland 
Revenue. 
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In  re  National  Pbovtncial  Bank  of  England 
and  Mabsh.  (a.) 

Vendor  and  purchaser — Conditions  of  sale — Condition 
that  defect  in  prior  title,  whether  appearing  in  abstrad 
or  not,  shall  not  be  objected  to— Defect  in  prior  tittt 
discovered  aliunde — Action  for  recovery  of  deposit. 

A  property  was  sold  as  an  estate  in  fee  simple  svbjed 
to  a  condition  that  the  title  should  commence  with  a  con- 
veyance on  sale  dated  the  23rd  of  January,  1869,  and 
that  the  prior  title,  whether  appearing  in  any  abstracted 
document  or  not,  should  not  be  required,  investigated,  or 
objected  to. 

The  purchaser,  having  discovered  aliunde  a  defed  in 
the  prior  title  and  founded  an  objection  thereon,  took 
proceedings  under  the  Vendor  and  Purchaser  Act  for  a 
return  of  his  deposit. 

Held,  that  the  condition  was  a  valid  onet  and  bound 
the  purchaser;  and  that  the  purchaser's  application  for 
return  of  the  deposit  should  be  dismissed. 

Hume  v.  Bentley,  5  De  G.  &  8m.  520,  followed. 

Darlington  v.  Hamilton,  Kay,  550,  2  W.  R.  Dig.  88, 
considered. 

This  was  a  summons  under  the  Vendor  and  Pur- 
chaser Act,  1874,  m  which  the  purchaser  asked  for  a 
declaration  that  the  vendors,  the  National  Provincial 
Bank,  had  not  shown  a  good  title  to  the  property,  and 
asked  for  a  return  of  the  deposit,  with  interest. 

The  facts  of  the  case  were  as  follows.  The  pro- 
perty in  dispute  was  conveyed  by  an  indenture  dated 
the  23rd  of  January,  1869,  for  valuable  consideration 
by  Miss  E.  W.  Davis  to  Richard  Ansty,  under  whom 
the  vendors  claimed.  The  indenture  recited  that 
E.  W.  Davis  was  seised  of  the  hereditaments  in  fee 
simple. 

The  present  vendors  put  the  property  up  for  sale 
by  auction  as  an  estate  in  fee  simple.  Condition  3  of 
the  conditions  of  sale  was  as  follows : 

"  The  title  shall  commence  with  an  indenture  of 
conveyance  on  sale  dated  the  23rd  day  of  January, 
1869 ;  and  the  prior  title,  whether  appearing  in  any 
abstracted  document  or  not,  shall  not  be  required, 
investigated,  or  objected  to." 

At  the  auction  Samuel  Worthey  Bewsey  asserted  a 
claim  to  the  property  under  the  will  of  his  grandfather, 
Samuel  Worthey,  and  declared  that  he  should  claim 
the  same  on  the  death  of  the  said  E.  W.  Davis. 
According  to  the  purchaser's  affidavit  the  purchaser 
was  informed  that  his  deposit  and  fees  would  be  re- 
turned if  the  title  were  found  to  be  defective. 
Accordingly  he  bid  for  and  purchased  the  lots  in 
question,  paying  a  deposit ;  and  subsequently  the 
vendors  delivered  their  abstract. 

The  purchaser  made  an  investigation  aliunde  into 
the  vendors'  title,  and  came  to  the  conclusion  that 
the  vendors  could  only  make  out  an  indefeasible  titis 
to  a  life  estate. 

The  purchaser  having  pointed  out  the  alleged 
defect  in  the  title,  the  vendors  insisted  that  condition. 
three  precluded  the  purchaser  from  objecting  to  the 

frior  title  on  account  of  defects  discovered  aliunde* 
t  was  not  stated  that  the  vendors  were  aware  of  thft 
alleged  defect  in  their  title.  The  purchaser  thereupon* 
took  out  the  present  summons. 

B.  B.  Rogers,  for  the   purchaser. — The  objection 

(a.)  Beported  by  J.  Abthub  Pbicb,  Esq.,  Banister-  I 
at-Law. 
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cm  be  supported  in  spite  of  the  oondition.  Page- 
Wood,  Y.U.,  lays  it  down  in  Darlington  v.  Hamilton, 
Kay,  650,  2  W.  E.  Dig.  88,  that  "  it  is  quite  clear 
according  to  the  doctrine  referred  to  and  confirmed 
in  Warren  v.  Richardson,  Younge,  1,  and  Shepherd  v. 
Jfosfey,  1  Cr.  M.  &  E.  117,  that  whatever  may  be 
the  terms  of  the  conditions  of  sale,  if  the  purchaser 
obtain  information  aliunde  that  the  title  of  tne  vendor 
n  not  dear  and  distinct  he  has  a  right  to  insist  upon 
the  objection." 

He  referred  also  to  Else  v.  Else,  20  W.  E.  286, 
L  B.  13  Eq.  196;  Wadddl  v.  Wolfe,  23  W.  E.  44, 
L  B.  9  Q.  B.  515 ;  Jones  v.  Clifford,  24  W.  E.  979,  3 
Ol  D.  779;  Smith  v.  Robinson,  28  W.  E.  37,  13 
CL  D.  148.  [North,  J.,  referred  to  Hume  v.  Bentley, 
5DeO.  &8m.  520.] 

Beaumont,  for  the  vendors. — Condition  three  pre- 
vents the  purchaser  from  raising  the  question :  Hume 
t.  Bentley.  The  oases  cited  do  not  show  that  the  con- 
dition was  invalid.  In  Dart's  Vendors  and  Pur- 
chasers (6th  ed.,  vol.  1,  at  p.  169,  notejz) )  it  is  said 
that  the  doctrine  laid  down  by  Page- Wood,  V.C,  in 
Darlington  v.   Hamilton  appears  to  be  too  broadly 


Nobth,  J. — In  my  opinion  the  condition  is  binding 
on  the  purchaser.  At  the  same  time  I  do  not  say 
that  this  is  a  case  in  which,  if  the  vendors  were  claim- 
ing specific  performance,  that  they  would  be  entitled 
to  succeed.  I  can  see  that  there  might  be  a  difficulty. 
This,  however,  is  not  an  action  for  specific  perform- 
ance, but  a  summons  under  the  Vendor  and  Pur- 
chaser Act  for  a  return  of  the  deposit.  As  Hume  v. 
&•%  shows,  the  condition  is  valid.  I  am  referred, 
however,  to  the  remarks  of  Lord  Hatherley,  then 
Page-Wood,  V.C.,  in  Darlington  v.  Hamilton  and  to 
the  judgment  in  that  case.  The  judgment  was 
clearly  within  the  authorities,  for  the  condition  was 
that  the  purchaser  should  not  require  proof  or  pro- 
duction of  the  lessor's  title,  or  of  any  title  prior  to 
the  lease.  The  Vioe-Chanoellor  says  (Kay,  at  p.  558), 
"It  is  quite  clear,  according  to  the  doctrine  referred 
to  and  confirmed  in  Warren  v.  Richardson  and 
Shepherd  v.  KeaUey,  that  whatever  may  be  the  terms 
of  the  condition  of  sale,  if  the  purchaser  obtains 
information  aliunde  that  the  title  of  the  vendor  is  not 
dear  and  distinct,  he  has  a  right  to  insist  on  the 
objection."  Mr.  Sogers  stated  that  the  rule  as  here 
«d  down  has  never  been  challenged. 

It  was  pointed  out  on  the  other  side  that  in  Dart's 
Vendors  and  Purchasers  it  is  said  that  the  doctrine  as 
W  down  in  Darlington  v.  Hamilton  "  appears  to  be 
too  broadly  stated."  Now  it  will  be  observed  that  the 
VioB^aianoellor  bases  the  doctrine  on  Warren  v. 
Bkkardson  and  Shepherd  v.  KeaUey.  Now  what  do 
these  cases  say  ?  In  Warren  v.  Richardson  the  facts 
woe  these.  That  was  a  suit  by  the  vendor  for 
specific  performance,  and,  as  between  vendor  and 
purchaser,  the  purchaser  had  waived  objections  to 
title,  and  this  the  court  held,  decreeing  specific  per- 
fanance  in  the  first  instance.  At  a  later  stage  of 
the  action  the  vendor  had,  for  his  own  purpose,  to 
produce  a  document  which  showed  he  had  no  title, 
sad  the  court  then  refused  to  enforce  specific  per- 
fannance.  This  is  not  the  casein  the  present  instance. 
A  or  is  the  decision  in  Shepherd  v.  KeaUey  in  point. 
In  that  case,  which  was  an  action  by  a  vendor  (the 
•ssignee  of  a  lease)  for  breach  of  a  contract  by  the 
defendant  to  buy  the  lease,  one  of  the  conditions  of 
■le  was  that  the  vendor  should  not  be  obliged  to 
produce  the  lessor's  title.  The  defendant,  the 
purchaser,  discovered  defects  in  the  lessor's  title 
tfcaaV,  and  he  was  held  entitled  to  insist  upon  those 
defects  as  a  good  defence  to  the  plaintiffs  action. 
1*  thus  appears  that  the  observations  of  Page- Wood, 


V.C.,  are  largely  founded  on  these  two  cases,  neither 
of  which  seem  to  warrant  his  view. 

Other  oases  have  been  referred  to.  Else  v.  Else  was 
a  sale  by  the  Court  of  Chancery,  and  the  judgment 
cannot  affect  the  parties  in  this  case.  In  WaddeU  v. 
Wolfe,  where  the  question  was  one  as  to  the 
difference  between  the  right  to  object  to  a  title  and 
to  make  any  requisition  or  inquiry  on  it,  Blackburn, 
and  Archibald,  JJ.,  both  refer  to  the  decision  in 
Hume  v.  Bentley  as  good  law. 

In  Jones  v.  Clifford  Hall,  V.C.  (a  very  competent 
judge  in  matters  of  this  kind),  says  (3  Ch.  D.,  at  p. 
790),  "  It  has  been  said  that  even  if  it  is  made  out 
that  the  purchaser  has  bought  his  own  property,  yet, 
that,  having  regard  to  the  terms  of  the  contract  and  the 
law,  he  ought  to  be  compelled  to  complete  his  pur- 
chase, and  pay  for  that  which  is  his  own.  The  oases 
are  divisible  into  two  classes :  first,  cases  in  which 
the  terms  of  the  contract  preclude  the  purchaser  from 
making  requisitions  upon  the  vendor  as  to  his  title ; 
and,  secondly,  cases  in  which  the  terms  of  the  contract 
preclude  him,  not  only  from  making  inquiries  from 
the  vendor  as  to  his  title,  but  from  making  any  inves- 
tigation anywhere  about  the  title.  A  oondition  of 
the  latter  class  is,  no  doubt,  valid,  but  the  court  has 
never  yet  gone  so  far  as  to  hold  that  such  a  oondition 
precludes  the  purchaser  from  saying  to  the  vendor,  at 
any  rate  before  the  completion  of  die  contract,  "  We 
have  both  been  proceeding  under  a  common  mistake. 
You  said  the  property  was  yours,  but  I  now  find  by 
some  document  whioh  I  have  seen  that  it  is  mine, 
and  the  contract  which  you  are  asking  me  to  complete 
is  one  without  consideration,  for  I  shall  be  paying  the 
purchase-money  and  getting  nothing  for  it."  The 
oondition  has  never  been  construed  to  include  such  a 
case  as  that.  And  where  there  has  been  such  a 
common  mistake  and  no  fraud,  the  oourtwill  not,  in  a 
suit  for  specific  performance,  compel  the  purchaser  to 
complete  such  a  contract." 

Smith  v.  Robinson  was  an  action  for  specific 
performance.  In  that  action  freehold  property  was 
sold  in  1877,  subject  to  a  condition  that  the  title 
should  commence  with  a  deed  dated  the  30th  of 
December,  1867,  and  that  no  other  or  earlier  title 
should  be  required  or  inquired  into  by  the  purchaser. 
In  that  case  Fry,  J.,  held  that  this  oondition  did  not 
preclude  the  purchaser  from  insisting  on  an  objection 
to  the  prior  title  which  was  not  discovered  by  any 
inquiry  made  by  him,  but  was  accidentally  disclosed 
by  the  vendor.  Under  these  circumstances,  Fry,  J., 
held  that  there  could  be  no  speoifio  performance  of 
the  oontraot,  but  he  also  held  that  the  vendor  was 
entitled  to  an  inquiry  whether  or  not  he  could  make 
out  a  good  title.  Nothing  in  these  cases  shows  the 
condition  of  the  vendor  in  this  case  to  be  invalid. 
The  only  objection  is  the  doctrine  laid  down  by 
Page- Wood,  V.C,  on  the  authority  of  two  oases 
whioh  give  no  foundation  for  it.  I  am  not  now 
deciding  whether  or  not  the  vendors  give  a  good 
title.  I  cannot  now  say  whether  the  title  is  good 
or  bad. 

The  question  before  me  is  whether  the  vendors  can 
make  oondition  3  a  valid  oondition  of  sale.  I  see  no 
reason  why  they  cannot  insert  such  a  condition  in 
their  conditions  of  sale,  and  the  purchaser  is  pre- 
cluded from  taking  any  objection  to  it.  Conse- 
quently, his  application  fails,  and  I  must  dismiss  the 
summons,  but  I  do  so  without  costs,  as  I  think  this  is 
not  a  case  for  giving  them. 

Solicitors,  Robins,  Hay,  Winters,  &  Lucas,  for 
H.  S.  &  S.  Watts,  Yeovil;  Wilde,  Berger,  &  Moore,  for 
Bell  <fc  Freame,  Gillingham. 
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Stirling, 
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Oct.  25 ;  Not.  14. 

In  re  Hume. 
Forbes  v.  Hume,  (a.) 

Charity — Will — Gift  of  residuary  real  and  personal 
estate  to  charity  subject  to  life  interests — Mortmain  and 
Charitable  Uses  Act,  1888  (51  &  52  Vict.  c.  42),  s.  4, 
(1),  (2),  (3),  (6)— Mortmain  and  Charitable  Uses  Act, 
1891  (54  &  55  Vict.  c.  73),  s.  5. 

Sub-sections  1,  2,  3,  and  6  of  section  4  of  the 
Mortmain  and  Charitable  Uses  Act,  1888,  are  incon- 
sistent with,  and  must  be  taken  to  have  been  repealed  by, 
section  5  of  the  Mortmain  and  Charitable  Uses  Act,  1891. 

A  testatrix,  who  died  on  the  6th  of  March,  1892,  by 
her  will,  dated  the  24th  of  October,  1890,  devised  and 
bequeathed  her  residuary  real  and  personal  estate  upon 
trust,  after  the  determination  of  certain  life  interests 
which  she  created  therein,  for  a  charity. 

Held,  that  the  gift  to  the  charity  was  valid. 

Summons 

The  testatrix,  Mrs.  Charlotte  Hume,  by  her  will, 
dated    the    24th    o!    October,     1890,    devised    and 
bequeathed  her  residuary  real  and  personal  estate  to 
trustees,  upon  trust  either  to  retain  the  same  in  its 
actual  state  of  investment,  or  to  sell  and  convert  the 
same  into  money,  with  full  discretion   to  postpone 
such  sale  and  conversion  for  such  period  as  they 
should  think  fit.    The  testatrix  then,  after  giving 
some  pecuniary  legacies,  created  certain  life  interests 
in  the  residue  and  directed  that,  upon  the  determina- 
tion of  such  life  interests,  the  whole  of  her  residue, 
or  such  part  thereof  as  might  be  lawfully  applicable 
for  the  purpose,  should  go  and  belong  to  the  charity 
known  as  The  Croydon  Rescue  and  Preventive  Associa- 
tion, and  in  case  such  charity  should  have  ceased  to 
exist,  then  to  the  Croydon  Hospital ;  and,  subject  as 
aforesaid,  she  declared  that  her  trustees  should  hold 
the  whole  of  her  residuary  estate  in  trust  for  the 
plaintiff. 
The  testatrix  died  on  the  6th  of  March,  1892. 
The  Mortmain  and  Charitable  Uses  Act,  1888,  s.  4 
(1),  provides  that,  "  subject  to  the  savings  and  excep- 
tions contained  in  this  Act,  every  assurance  of  land  to 
or  for  the  benefit  of  any  oharitable  uses,  and  every 
assurance  of  personal  estate  to  be  laid  out  in  the  pur- 
chase of  land  to  or  for  the  benefit  of  any  charitable 
uses,  shall  be  made  in  accordance  with  the  require- 
ments of  this  Act,  and  unless  so  made  shall  be  void." 
Sub-section  2  provides  that  "  the  assurance  must  be 
made  to  take  effect  in  possession  for  the  charitable 
uses  to  or  for  the  benefit  of  which  it  is  .made  immedi- 
ately from    the    making   thereof."      Sub-seotion   3 
provides  that  "the  assurance  must,  except  as  pro- 
vided by  this  section,  be  without  any  power  of  revoca- 
tion, reservation,  condition,  or  provision  for  the  benefit 
of  the  assuror,  or  of  any  person  olaiming  under  him." 
The  Mortmain  and  Charitable  Uses  Act,  1891,  was 
passed  on  the  5th  of  August,  1891,  and  applies  to  the 
wills  of  persons  dying  after  that  date.   Section  5  pro- 
vides that  "  land  may  be  assured  by  will  to  or  for 
the  benefit  of  any  charitable  use,  but,  except  as  here- 
inafter provided,  such  land  shall,  notwithstanding 
anything  in  the  will  contained  to  the  contrary,  be 
sold  within  one  year  fronvthe  death  of  the  testator, 
or  such  extended  period  as  may  be  determined  by  the 
High  Court,  or  any  judge  thereof  sitting  at  chambers, 
or  by  the  Charity  Commissioners." 

Graham  Hastings,  Q.C.,  and  A,  Young,  for  the 
plaintiff. — The  restrictions  imposed  by  sub-sections. 
2  and  3  of  section  4  of  the  Act  of   1888  are  not 
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(a.)  Reported  by  Arnold  Glover,  Esq.,  Barrister- 
at-Law. 


removed  by  the  Act  of  1891.  The  latter  Act  directs 
that  lands  devised  to  a  charity  must  be  sold  within  a 
year,  and  that  shows  that  the  Legislature  did  not 
contemplate  the  devise  of  residuary  estate. 

Buckley,  Q.C.,  and  Eve,  for  the  Croydon  Bescue 
and  Preventive  Association. — The  Act  of  1891  is  anew 
enactment,  wholly  independent  of  seotion  4  of  the  Act 
of  1888.  It  provides  an  independent  remedy  for  the 
evils  aimed  at  by  the  Mortmain  Acts,  and  must  be 
taken  to  have  repealed  the  restrictions  imposed  by 
section  4  of  the  earlier  Act. 

Dibdin,  for  the  Croydon  Hospital. 

Mulligan,  for  the  trustees  of  the  will. 

Stirling,  J. — The  question  is  whether  assurance] 
of  land  by  will  to  or  for  the  benefit  of  a  charitable 
use  under  section  5  of  the  Mortmain  and  Charitable 
Uses  Act,  1891,  are  subject  to  any  of  the  restrictions 
contained  in  section  4  of  the  Mortmain  and  Charitable 
Uses  Aot,  1888,  and  particularly  to  those  imposed  by 
sub-sections  2  and  3  of  that  section.    Part  2  of  the 
Aot  of  1888  (which  begins  with  section  4)  is  in  sab- 
stance  a  re-enactment  of  the  Act  of  9  Geo.  2,  c  36, 
entitled  "  An  Aot  to  restrain  the  disposition  of  lands 
whereby  the  same  became  inalienable."     [His  lord- 
ship read  the  preamble  of  that  Act,  and  continued :—] 
That  Act  prohibited  all  gifts  and  grants  of  land  or 
hereditaments,  or  of  any  estate  or  interest  therein,  oi 
charges  or  incumbrances  affecting  lands  or  heredita- 
ments, or  of  personal  estate,  to  be  laid  out  and  dis- 
posed of  in  the  purchase  of  lands  or  hereditaments, 
or  any  estate  or  interest  therein,  or  any  charge  or 
incumbrance  therein  to  or  in  trust  for  any  charitable 
use,   except  in  the  manner  and  form  by  the  Act 
directed,  bein£  by  deed  satisfying  certain  requirements 
therein  prescribed.    The  policy  and  object  of  the  Act 
are,  if  I  may  be  allowed  to  say  so,  extremely  well 
expressed  by  James,  L.J.,  in  delivering  the  judgment 
of  the  Court  of  Appeal  in  Attree  v.  Hawe,  26  W.  B. 
871,  9  Ch.  D.  337.     [His  lordship  read  a  portion  of 
that  judgment,  and  continued : — ]    The  result  hai 
been  that,  while,  ever  since  the  passing  of  the  Act, 
testators  have  enjoyed  unrestricted  power  of  leaving 
to  charities  personal  estate  unconnected  with  land 
(or,  as  it  is  often  called,  pure  personal  estate)  of  any 
amount,  so  long  as  the  dispositions  did  not  involve  in 
the  execution  of  them  the  purchase  of  land  or  interests 
therein  or  incumbrances  thereon,  the  courts  have  en- 
forced with  great  strictness  the  provisions  of  the 
statute  in  the  case  of  attempted  testamentary  disposi- 
tions of  personal  estate  consisting  of  interests  in  land 
or    charges    or    incumbrances    thereon,    commonly 
termed  impure  personal  estate.    Considerable  diffi- 
culty has  arisen  in  many  cases  in  determining  whether 
particular  kinds  of  personal  estate  fall  within  one 
class  or  the  other. 

Reported  decisions,  some  of  recent  date,  show  how 
narrow  is  the  line  which  divides  the  two  classes. 
Gifts  of  impure  personal  estate  have  been  held  invalid 
where  the  connection  with  land  was  extremely  remote, 
and  judges  of  great  eminence  have  expressed  their 
astonishment  at  the  great  extent  to  which  the  Aot  has 
been  carried.  See,  for  example,  the  judgment  of  the 
present  Master  of  the  Bolls  in  Ashworth  v.  Munn,  21 
W.  B.  965,  15  Ch.  D.  371.  The  Aot  of  1891  appeaii 
to  have  been  passed  with  the  object  of  irestrainhig 
within  narrower  limits  the  application  of  the  pro- 
hibitory legislation  of  9  Geo.  2,  c.  36.  By  section  * 
the  definition  of  land  contained  in  the  Act  of  1888  it 
altered  so  as  to  exclude  from  it  money  secured  on  lad 
and  other  personal  estate  arising  from  and  connected 
with  land,  and  all  such  personal  estate  has  ceased  tfl 
be  subject  to  the  restrictions  originally  imposed  bf 
the  Act  of  George  II.  and  re-enacted  by  that  of  18& 
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Again,  section  7  renders  valid  bequests  in  favour  of 
charities  of  personal  estate  to  be  laid  out  in  the 
purchase  of  land.  It  provides  that  such  bequests 
shall  he  held  to  or  for  the  benefit  of  the  charitable 
uses  as  though  there  had  been  no  direction  to  lay  out 
the  personal  estate  in  the  purchase  of  land.  The 
question  in  the  present  case  arises  on  section  5,  which 
provides  that  "  land  may  be  assured  by  will  to  or  for 
the  benefit  of  any  charitable  use,"  words  which  in 
themselves  appear  to  me  to  confer  the  widest  power 
of  testamentary  disposition  of  land  in  favour  of 
charities — that  is  to  say,  to  enable  testators  to  devise 
land  in  favour  of  charities  for  any  estate  or  interest 
therein.  The  section  goes  on  to  provide  that  such 
land  shall,  notwithstanding  anytning  in  the  will 
contained,  be  sold  within  one  year  from  the  death  of 
the  testator  or  such  extended  period  as  may  be  deter- 
mined by  the  court  or  the  Charity  Commissioners,  and 
section  6  provides  that  so  soon  as  the  time  limited  for 
the  sale  of  land  by  any  such  assurance  shall  have 
expired  without  completion  of  the  sale  the  land  unsold 
shall  vest  in  the  official  trustee  of  charity  land. 
Ihese  enactments  (like  the  concluding  provision  of 
section  7)  appear  to  be  directed  to  the  prevention  of 
the  mischief  pointed  out  in  the  judgment  in  AUree  v. 
Bam — viz,,  the  increase  of  inalienable  land  by  means 
of  charitable  gifts ;  and  so  far  as  I  can  see  the  remedy 
thus  provided  by  the  Legislature  is  perfectly  adequate 
for  that  purpose.  Sub-sections  1,  2,  3,  and  6  of 
section  4  of  the  Act  of  1888  effect  the  main  object  of 
the  Act — viz.,  the  prohibition  of  charitable  gifts  of 
land  otherwise  than  by  acts  inter  vivos  ;  but  they  are 
inconsistent  with  and  must  be  treated  as  repealed  by 
section  5  of  the  Act  of  1891. 

It  was  conceded  in  argument  that  sub-section 
6  must  be  treated  as  repealed,  but  it  is  said  that  this 
repeal  by  implication  does  not  extend  to  sub-sections 
2  and  3,  and  that  the  testamentary  assurances 
authorized  by  section  5  of  the  Act  of  1891  must 
satisfy  the  requirements  of  those  sub-sections.  These, 
however,  are  merely  subsidiary  to  the  attainment  of 
the  object  arrived  at  by  sub-section  6 ;  they  are  (in 
the  language  of  James,  L.J.)  regulations  securing 
that  charitable  gifts  inter  vivos  "  shall  not  be  in 
substance  posthumous  merely  by  avoiding  the  form  " 
and  naturally  fall  with  the  removal  of  the  restriction 
imposed  by  sub-section  6.  If  indeed  the  Act  of  1891 
had  omitted  to  provide  any  remedy  for  the  mischief 
which  the  provisions  of  the  Act  of  1888  were  intended 
to  prevent  there  might  be  ground  for  placing  a 
limited  meaning  on  the  wide  terms  of  section  5 ;  but 
where  a  new  and  apparently  adequate  remedy  is 
afforded,  I  fail  to  see  why  that  section  should  be 
read  in  a  narrower  sense  than  its  language  warrants. 
The  statutory  provision  that  land  assured  by  will  in 
favour  of  charities  shall  be  sold  within  one  year 
from  the  death  of  the  testator  is  relied  on  as  showing 
that  the  estate  or  interest  so  assured  must  take  effect 
within  that  period.  I  am,  however, 
to  follow  that  argument.  A  future  interest 
m  land  may  be  sold  no  less  than  an  immediate 
interest.  Moreover,  a  sale  within  a  year  is  not  abso- 
lutely imperative.  The  Legislature  recognizes  that  in 
particular  cases  reasons  may  exist  which  render  a  sale 
within  that  time  undesirable,  and  has  provided  the 
means  for  extending  the  term.  I  am,  therefore,  of 
opinion  that  the  charitable  gifts  contained  in  the  will 
of  the  testatrix  are  valid.  I  may  add  that  in  point  of 
decision  the  present  case  is  covered  by  In  re  Bridget, 
«  W.  K.  104,  42  W.  E.  179,  [1893]  1  Ch.  44,  [1894] 
1  Gh.  297.  Inasmuch,  however,  as  the  question 
discussed  before  me  does  not  appear  to  have  been 
raistd  in  argument,  and  is  certainly  not  expressly 
dealt  with  by  the  judgments  delivered  in  In  re  Bridget, 
I  have  thought  it  right  to  express  my  opinion  on  it 


without  relying  on  that  case  as  an  authority :  at  the 
same  time  I  find  great  difficulty  in  supposing  that, 
if  the  contention  of  the  present  plaintiffs  had  any 
solid  foundation,  it  would  have  escaped  the  attention 
of  all  the  learned  judges  before  whom  In  re  Bridget 
was  argued. 

Solicitors,  Last  <fe  Sons ;   S.  M.  xk  J.  B,  Benson ; 
West,  King,  Adams,  <fc  Co. ;  Paiey  &  Wairen. 


Dec.  7. 


Chan.  Div.  ) 
Kekewich,  J.  ) 
Boaxe,  Roberts,  &  Co.  v.  Stevenson  &  Howell,  (a.) 

Practice — Motion  to  discharge  order  in  chambers — Judi- 
cature Act,  1873  (36<fe  37  Vict.  c.  66),  s.  50— Supreme 
Court  of  Judicature  (Procedure)  Act,  1894  (57  &  58 
Vict.  c.  16),  ss.  1,  4. 

The  power  of  a  judge  of  the  Chancery  Division  to  hear 
a  motion  to  discharge  an  order  made  in  chambers  is  not 
affected  by  the  Supreme  Court  of  Judicature  (Procedure) 
Act,  1894. 

Motion. 

This  was  an  application  to  discharge  an  order 
made  in  ohambers  disallowing  certain  interroga- 
tories. 

Sir  R.  Webster  Q.C.,  and  Carpmael,  for  the  appli- 
cant.— This  is  not  an  appeal,  but  an  application  to 
re-hear  and  vary :  In  re  Giles,  Real  and  Personal 
Advance  Co.  v.  Michel!,  38  W.  B.  273,  43  Ch.  D. 
391. 

J.  C.  Graham,  for  the  respondent. 

Sir  R.  Webster,  Q.C.,  replied. 

Kekewich,  J.— Until  last  session  of  Parliament  it 
was  competent  for  any  litigant  in  the  Chancery 
Division  to  move  to  discharge  any  order  made  by  the 
judge  in  chambers.  He  was  at  liberty  to  argue  in 
court  that  the  hasty  conclusion  arrived  at  in  cham- 
bers was  wrong.  That  right  was  expressly  reserved 
by  section  50  of  the  Judicature  Act,  1873.  Now  the 
Supreme  Court  of  Judicature  (Procedure)  Act,  1894, 
in  dealing  with  interlocutory  appeals  of  all  characters 
(sections  1  (b)  and  4),  provides  that  all  such  interlocu- 
tory matter  shall  go  straight  to  the  Court  of  Appeal, 
and  should  not  be  subject  to  a  series  of  intermediate 
appeals.  No  reference  is  made  in  the  Act  to  the 
liberty  to  move  to  discharge  an  order  made  in  cham- 
bers by  a  judge  of  the  Chancery  Division.  I  presume 
it  was  desired  that  the  judges  of  that  division  should 
still  follow  the  old  practice  which  gave  the  un- 
successful litigant  in  ohambers  three  alternatives — 
viz.,  (1)  to  move  to  discharge  the  order;  (2)  to 
adjourn  the  matter  into  court ;  and  (3)  leave  to  appeal 
direct  on  the  certificate  of  the  judge  that  no  further 
argument  was  required.  I  certainly  still  have  the 
power  to  do  the  two  latter,  and  as  there  is  no  pro- 
vision taking  the  right  away,  I  think  I  have  power  to 
hear  a  motion  to  discharge  an  order  made  in  chambers. 
Such  a  motion  is  not  an  appeal,  as  appears  from  the 
case  cited.  But  this  is  not  a  motion  to  discharge  an 
order,  but  really  for  leave  to  substitute  new  interroga- 
tories. It  is  a  new  application  which  might  be  made 
in  chambers. 

Solicitors,    Wilson,  Bristows,  <fc  Carpmael;    Neish, 
Howells,  ch  Macfarlane, 

(a.)  Eeported  by  F.  T.  Duka,  Esq.,  Barrister-at- 
Law. 
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feSfr.}  June  28,  1894. 

In  re  Butler. 
Le  Bas  v.  Herbert,  (a.) 

Administration—  Will — Direction  to  pay  debts — Specific 
bequest  of  personalty  already  charged. 

As  between  specific  legatees  or  devisees,  the  specific 
legatee  of  property  on  which  a  charge  is  existing  at  the 
death  must  bear  that  charge  where  the  general  personal 
estate  not  specifically  bequeathed  is  insufficient  for  pay- 
ment of  debts. 

Adjourned  summons. 

The  testatrix,  by  her  will,  after  directing  payment 
of  her  debts  and  specifically  devising  certain  pro- 
perties, gave  her  "invested  moneys"  to  her  sister, 
E.  C.  West,  for  life  with  remainder  over.  The 
"invested  moneys"  were  held  to  include  a  sum  Of 
Great  Indian  Peninsular  Railway  Stock  whioh  was 
deposited  with  her  bankers  as  a  security  for  a  loan. 

The  general  personal  estate  was  insufficient  for  the 
discharge  of  the  amount  due  to  the  bankers  in 
addition  to  other  debts,  and  the  question  for  deter- 
mination was  as  to  the  manner  in  whioh  such 
deficiency  was  to  be  made  good. 

Daniel  Jones,  for  the  plaintiffs,  the  executors. — The 
specific  legatee  of  the  stock  ought  to  bear  the  charge : 
O'Neal  v.  Mead,  1  P.  Wins.  693;  Halliwell  v.  Tanner, 
1  Buss.  &  My.  633. 

Vernon  R.  Smith,  for  a  defendant. 

E.  Beaumont,  for  other  defendants. — The  direction 
to  pay  debts  makes  the  doctrine  of  marshalling 
applicable. 

D.  Jones  replied. 

Eekewioh,  J.— Where  a  testator's  general  estate 
is  insufficient,  the  order  of  application  of  his  property 
in  discharge  of  his  debts  is  not  satisfactorily  settled 
by  the  authorities.  My  attention  has  been  called  to 
two  decisions  which  seem  to  establish  a  tolerably  plain 
proposition  running  counter  to  the  general  rule.  To 
put  the  case  in  a  concrete  form.  A  man  has  two 
properties,  personal  estate  only — viz.,  railway  deben- 
ture stock  and  Consols — which  practically  constitute 
the  whole  of  his  estate.  He  gives  the  debenture 
stock  to  A.  and  the  Consols  to  B.  The  debenture 
stock  is  pledged  to  his  bankers.  The  result  is,  the 
legatee  of  the  stock  in  the  first  place  gets  only  the 
stock  less  the  sum  charged  thereon  to  the  bankers. 
Can  he  throw  the  burden  of  the  debts  on  the  Consols 
to  this  extent,  that  the  Consols  shall  contribute  to  the 
debt  rateably  in  proportion  to  the  two  values  P  That 
is,  I  think,  the  general  law.  The  debts  must  be  paid 
out  of  the  personal  estate ;  if  there  is  no  general  per- 
sonal estate  they  must  be  paid  out  of  such  personal 
estate  as  has  been  specifically  bequeathed.  And, 
further,  the  general  law  is  that  the  legatee  of  a  chattel 
or  other  personal  estate  takes  with  it  the  privilege  of 
having  any  debt  charged  on  it  paid  out  of  the  per- 
sonal estate.  But  the  two  decisions  referred  to  seem 
to  me  to  establish  an  exception  in  suoh  a  case,  and  on 
this  ground,  that  it  must  be  the  intention  of  the 
testator  that  neither  legatee  shall  be  defeated,  and 
that  you  would  defeat  the  legatee  of  the  Consols  in 
the  case  I  put  if  you  made  him  pay  part  of  the  debt 
which  the  testator  contracted  on  the  debenture  stock. 
This  is  the  argument  as  I  understand  it  in  Halliwell 
v.  Tanner  and  O'Neal  v.  Mead.  It  is  a  presumed 
intention  of  what  it  is  to  be  supposed  a  testator  in 
such  special  circumstances  would  be  likely  to  do,  there 

(a.)  Reported  by  F.  T.  Dttka,  Esq.,  Barrister-at- 
Law. 


being  nothing  showing  the  intention  on  the  face  of 
the  will.  The  property  is  given  here  in  such  a  way 
that  the  testatrix  intended  that  each  legatee  or 
devisee  should  take  the  property  which  is  bequeathed 
or  devised  to  him,  and  the  direction  to  pay  debttit 
the  only  indication  of  intention  the  other  way. 
Treating  it  as  a  question  of  intention,  I  hold  that  tie 
property  specifically  charged  to  the  bankers  must  hen 
the  burden  of  that  charge.  This  exception  to  the 
general  rule  only  applies  where  there  is  an  insuffi- 
ciency of  the  general  personal  estate. 

Solicitors,  Murray,  Hutchins,  Stirling,  A  Murray; 
Barlow  <fc  James. 


Chan.  Div.  ) 

liams,  J. J 


N0Y.il 


Vaughan  Williams, 
In  re  TuncoBiN  Cotton  Press  Co.  (Limited).  (&]j 

Company — Deceased  shareholder — Scotch  sequestratm 
— Title' to  shares — Winding  up— Surplus  o«e<H 
R.  S.  C,  1883,  ord.  16,  r.  46. 

A  domiciled  Scotchman  was,  at  the  date  of  his  dri*\ 
tlie  registered  holder  of  shares  {of  which  he  was  a  frwtal 
in  an  English  company  which  was  in  voluntary  liquOs' 
tion.  After  his  death  sequestration  was  issued  in  f  * 
land  against  his  estates,  and  a  trustee  was  appoisfcdf 
the  sequestration  proceedings.  By  Scotch  law  the  I 
interest  in  the  shares  was  vested  in  the  sequestrator,  < 
he  was  able  to  give  a  title  to  a  purchaser  o/taetl 
from  himself  without  the  assistance  of  the  Scotch  i 
personal  representative.  No  legal  personal  represa&tii 
had  been  constituted  in  England. 

Held,  that  the  tide  to  the  shares  vested  inthesq* 
trator,  and  that  it  was  unnecessary  to  make  any  ori 
under  R.  S.  C.,  1883,  ord.  16,  r.  46. 

This  was  a  summons  by  the  liquidator  of  the 
named  company,  which  was  in  course  of 
liquidation,  for  directions  as  to  who  was  entil 
receive  the  dividend  or  share  of  the  net  surplus 
of   the    said   company  in   respect  of    1,230 
standing  registered  in  the  books  of  the  company] 
the  name  of  the  late  John  Patriok  Alston. 

The  company  was  registered  in  England  on  the  II 
of  February,  1882,  as  a  company  limited  by 
with  a  capital  of  £25,000  divided  into  2,500  a1 
£10  each.  At  meetings  held  on  the  20th  of  April 
16th  of  May,  1892,  resolutions  were  duly  passedf 
the  company  be  wound  up  voluntarily.  Ai 
commencement  of  the  winding  up  1,230  shares 
company  stood  in  the  sole  name  of  Alston,  who 
at  the  time  of  his  death,  domiciled  in  Scotland, 
died  on  the  29th  of  May,  1891,  and  no  legal  . 
representative  was  ever  constituted  in  England, 
the  time  of  his  death  he  was  a  partner  in  a  fin 
Campbell,  Rivers,  &  Co.,  merchants  in  Glasgow. 
firm  of  Campbell,  Rivers,  &  Co.  and  H.  C.  Booh 
and  F.  W.  Bois  carried  on  business  in  parti* 
under  the  firm  of  Alstons,  Scott,  &  Co.  in  O 
Alston  left  a  trust  disposition  and  settlement  in  8 
form,  dated  the  1st  of  September,  1883,  by  whio 
nominated  trustees  and  executors,  of  whom  1 
Alston  alone  accepted  office,  and  the  others  disds 
On  the  6th  of  August,  1891,  the  estates  of  J 
were  sequestrated  in  Scotland,  and  on  the  31st  4 
same  month  the  estates  of  W.  H.  Alston  were  lit 
sequestrated.  James  Muir  was  appointed  tntfJ 
both  sequestrations.  H.  C.  Buchanan  and  fa 
Bois  were  rendered  bankrupt  according  to  that 

. ~H 

(a.)  Reported  by  Y.  db  S.  Fowejs,  Esq.,  BaaM 
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of  Ceylon  as  partners  of  Alstons,  Soott,  &  Co.  and  as 
individuals  on  the  6th  of  September,  1891,  and  R.  L. 
M.  Brown  was  appointed  assignee  of  their  estates. 
Hie  firm  of  Campbell,  Rivers,  &  Co.  was  rendered 
bankrupt  according  to  Scotch  law,  and  Muir  was 
appointed  trustee  of  their  estates  and  those  of  the 
individual  partners.  By  his  judgment,  dated  the  2nd 
of  Jane,  1893,  in  an  action  of  mnltipoinding  and 
exoneration,  the  Lord  Ordinary  found  that  Muir,  as 
trustee  of  the  sequestered  estate  of  Campbell,  Bivers, 
&  Co.,  and  Brown,  official  assignee  of  the  insolvent 
estates  of  Buchanan  and  Bois,  were  entitled  to  be 
"ianked  and  preferred  jointly  to  the  fund  in  medio  " 
(t.e.,  the  shares  aforesaid). 

The  liquidator  had  in  his  hands  a  sum  of  £3,690 
applicable  as  dividend  at  the  rate  of  £3  per  share  on 
the  1,230  shares.  Under  the  artioles  of  the  company 
the  legal  personal  representatives  of  a  deceased  share- 
holder were  the  only  persons  to  be  recognized  as 
having  any  title  to  his  shares.  Affidavits  were  made 
by  Saitoh  lawyers  to  the  effect  that  the  title  to  the 
•hares  was  in  Alston  during  his  life: — "Upon  the 
occurrence  of  the  sequestration  of  his  estates  after  his 
death — i.e.,  from  the  date  of  the  first  deliverance  in 
the  petition  for  sequestration — viz.,  the  6th  of  August, 
1891 — Muir,  as  trustee  in  the. sequestration,  while 
having  no  beneficial  right  to  the  shares  in  a  question 
with  the  beneficiaries  or  cestui*  que  trust,  became,  and 
■all  was,  in  all  questions  with  the  company,  the 
party  legally  entitled  to  hold  or  deal  with  the  said 
shares  and  to  discharge  the  company  of  all  sums 
payable  in  respect  thereof."  Further,  they  stated 
that  the  judgment  of  the  Lord  Ordinary  did  not 
operate  to  transfer  or  affect  the  bare  legal  title  to  the 
shares  which  remained  vested  in  Muir. 

/.  G.  Woody  for  the  summons.— The  name  of  the 
legal  personal  representatives  should  be  on  the 
register,  as  no  other  person  can  receive  the  money. 
[Yaughan  Williams,  J. — If  there  had  been  no 
sequestration  in  Alston's  lifetime  the  sequestrator 
would  be  entitled  to  be  on  the  register.  Why  should 
not  his  name  be  on  now  ?]  The  title  of  the  Scotch 
sequestrator  is  not  good  as  to  chose*  in  action  in 
England.  The  Scotch  proceedings  do  not  vest 
property  in  England,  and  have  no  extra-territorial 
operation. 

A.  W.  Watson,  for  Muir. — The  case  must  be  treated 
as  one  of  a  member  of  the  company  who  is  bankrupt, 
not  as  of  one  who  is  dead.  On  the  principle  mobilia 
mpnmtur  personam  the  Scotch  court  is  the  court  to 
■aywhere  the  legal  title  is. 

He  referred  to  the  Bankruptcy  Act,  1883,  s.  50, 
sab-section  (3),  s.  125,  sub-section  (I),  and  Companies 
I     Act,  1862,  s.  77. 

/.  D.  Crawford,  for  Brown. 

Wood,  in  reply. — Under  ord.  16,  r.  46,  your  lordship 
nay  dispense  with  a  legal  personal  representative.  A 
sequestrator  could  not  demand  a  transfer  of  the  shares 
k  the  lifetime  of  the  shareholder.  After  the  share- 
holder's death  the  right  Of  the  sequestrator  would  be 
subordinate-to  that  of  a  legal  personal  representative, 
who  could  demand  a  transfer  under  the  articles. 

Vaughan  Williams,  J.,  said  that  it  was  un- 
necessary to  make  any  order  under  ord.  16,  r.  46,  and 
that  the  title  to  the  shares  was  vested  in  the  Scotch 
sequestrator.  His  lordship  directed  the  money  in  the 
1  liquidator's  hands  to  be  paid  to  the  Scotch  seques- 
trator on  the  joint  receipt  of  himself  and  Brown. 

Solicitors,  FaithfuU  &  Owen  ;  Munton  &  Morris. 


Q.  B.  Div.        ) 
(Pollock,  B.,  and  [  Dec.  7. 

Grantham,  J.)   ) 

In  re  Kelly,  (a.) 

Solicitor — Misconduct — Permitting  unqualified  person  to 
use  name — Punishment — Discretion  of  court — Solici- 
tors Act,  1843  (6  &  7  Vict  c.  73),  s.  32. 

It  being  proved  to  the  satis/action  of  the  court  that  a 
solicitor  has  been  guilty  of  the  offence  specified  in  section 
32  of  the  Solicitors  Act,  1843 — viz.,  that  of  permitting 
his  name  to  be  used  by  an  unqualified  person — the  court 
has,  under  that  section,  no  discretion  as  to  the  punishment, 
but  is  bound  to  strike  the  solicitor  off  the  roll. 

Application  to  strike  a  solicitor  off  the  rolls. 

The  committee  appointed  under  the  Solicitors  Act, 
1888,  reported  that  the  charge  against  the  respondent 
was  that  "  the  respondent,  being  a  solicitor,  wilfully 
and  knowingly  permitted  his  name  to  be  made  use  of 
in  certain  actions,  suits,  and  matters  upon  the 
account  and  for  the  profit  of  one  Henry  Thomas 
Haslewood,  an  unqualified  person." 

For  the  purposes  of  this  report  it  is  unnecessary  to 
set  out  the  facts  of  the  case,  but  it  is  sufficient  to 
state  that  the  committee  found  that  the  oharge  was 
proved,  and  that  the  respondent  had  been  guilty  of 
the  professional  misconduct  alleged. 

Hollams,  in  support  of  the  application. — It  is  a 
question  whether  the  court  is  not  bound,  under  section 
32  of  the  Solicitors  Aot,  1843,  to  strike  the  solicitor 
off  the  rolls.  The  words  of  the  section  are  that, 
upon  proof  of  the  offence,  the  offending  solicitor 
"  shall  and  may  be  struck  off  the  roll,  and  for  ever 
after  be  disqualified  from  practising  as  an  attorney  or 
solicitor."  The  decisions  are  somewhat  in  conflict. 
In  In  re  Two  Solicitors,  28  Solicitors'  Journal-,  90, 
the  court  held  that  there  was  no  alternative  left  to  the 
court  as  to  the  punishment ;  but  in  In  re  Grayson,  32 
Solicitors'  Journal,  680,  and  in  In  re  Sykes,  34  Soli- 
citors' Journal,  285,  the  punishment  inflicted  was 
that  of  suspension,  and  not  that  of  striking  off  the 
roll.  But  in  these  latter  cases  the  point  as  to  discre- 
tion was  not  argued.  In  In  re  Lamb,  37  W.  XL  665,  23 
Q.  B.  D.  477,  the  point  was  raised  in  the  Court  of 
Appeal,  but  not  decided. 

Overend,  for  the  respondent,  argued  that  the  use  of 
the  words  "  may  be  "  gave  the  court  a  discretionary 
power  as  to  the  punishment.  [Pollock,  B.,  referred 
to  22  Geo.  2,  o.  46,  s.  11.] 

Pollock,  B. — I  regret  to  say  that  in  this  case  the 
facts  that  have  been  proved  against  the  solicitor  in 
question  are  so  clearly  established,  and  the  character 
of  the  offence  is  so  continuous,  that  the  court  can  have 
no  option  but  to  say  that  it  is  shown  the  solicitor  is 
unfitted,  and  permanently  unfitted,  to  hold  the  office 
and  position  of  a  solicitor  of  this  court,  and  therefore 
it  is  our  duty  to  say  that  he  must  be  struck  off  the 
rolls.  That  is  our  decision,  apart  from  what  we  think 
to  be  the  proper  construction  of  the  statute.  But,  the 
question  of  discretion  having  been  brought  to  our 
attention,  and  cases  having  been  cited,  I  am  bound 
to  say  that  my  brother  Grantham  and  myself  have 
no  doubt  that  the  true  meaning  of  the  words  "  shall 
and  may  be  struck  off  the  rolls  "  is  that  the  court  has 
no  discretion,  but  that,  in  obedience  to  the  statute, 
we  are  bound,  if  the  facts  are  proved  to  our  satisfac- 
tion, to  strike  off  the  rolls.  The  word  "  shall"  is  so 
absolutely  clear  that  there  could  be  no  doubt  what- 
ever except  for  the  words  "  shall  and  may  be." 
There  is  no  doubt  some  little  difficulty  in  seeing  why 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
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those  words  should  be  inserted  at  all;  but  I  think 
some  ground  is  given  to  the  course  of  legislation  by 
the  earlier  statute  of  22  Geo.  2,  o.  46,  s.  11,  because  it 
shows  that  so  many  years  ago  as  that  time  the  Legis- 
lature had  dealt  with  this  very  offence  apart  from 
any  judicial  discretion,  and  apart  from  the  sort  of 
domestic  forum  by  which  these  matters  were  governed 
by  the  courts,  and  that  Act  provided  that,  where  this 
offence  was  proved  to  the  satisfaction  ef  the  court, 
"  every  such  attorney  or  solicitor  shall  be  struck  off 
the  rolls."  Therefore  it  is  no  new  thing ;  and  I  con- 
fess myself  I  cannot  see  how  it  can  be  contended 
that,  because  we  have  a  discretion  in  other  matters 
when  there  is  no  statute,  we  can  say  we  have  a 
discretion  when  there  is  a  statute  containing  ex- 
tremely plain  words. 

Grantiiam,  J. — I  have  also  no  doubt  upon  this 
question.  With  regard  to  the  facts  of  the  case,  the 
facts  proved  are  very  serious,  not  only  in  one  instance, 
but  in  many  cases,  and,  therefore,  under  those  cir- 
cumstances, there  is  no  doubt  that  we  should  punish 
him  as  directed  by  the  Aot.  But  I  think  we  should 
express  an  opinion  upon  this  point,  which  is  said  to 
be  a  doubtful  one,  and  from  the  expressions  of  opinion 
of  some  of  our  brothers  it  may  be  doubtful  as  to 
what  is  the  meaning  of  the  words  "  shall  and  may." 
In  the  case  of  In  re  Lamb  Cotton  and  Fry,  L.J  J., 
say  that,  whatever  may  be  the  meaning  of  the 
words  "  shall  and  may,  they  are  quite  clear  that 
where  a  person  is  struck  off  the  rolls,  he  is  for  ever 
after  disabled  from  practising  as  an  attorney  or 
solicitor,  and  if  you  look  at  the  language  of  the  sec- 
tion, it  appears  to  me  that  interpretation  would 
necessarily  hold  good  if  there  were  any  value  in  the 
word  "  may,"  It  seems  to  me,  if  the  view  taken  by 
Lopes,  L.  J.,  in  the  same  case  is  correct,  that  there  is 
a  discretion  in  the  court  in  every  case,  notwithstanding 
this  "section,  then  it  should,  read,  "  Every  such  attor- 
ney or  solicitor  shall  and  may  be  struck  off  the  rolls, 
and  if  so  struck  off  shall  for  ever  after  be  disabled 
from  practising  as  attorney  or  solicitor."  But  there 
is  no  alternative.  The  words  are  "  shall  and  may  be 
struck  off  the  rolls,  and  for  ever  after  be  disqualified 
from  practising  as  an  attorney  or  solicitor." 

In  my  opinion  there  is  no  alternative  punishment 
provided  by  the  section,  and  therefore  the  court  has 
no  discretion  but  to  strike  the  solicitor  off  the  rolls. 

Solicitor  for  the  Incorporated  Law  Society,  E.  W. 
Williamson. 

The  respondent  in  person. 


IN    BANKRUPTCY. 
Q.  B.  Div.         ) 


Oct.  25. 


(Vaughan  Williams  > 
and  Kennedy,  JJ.) ) 

In  re  Adamson. 
Ex  parte  VlNEY.  (a.) 

Bankruptcy — Act  of  bankruptcy — Privity  of  petitioning 
creditor  to  deed  of  assignment  by  debtor  for  benefit  of 
creditors. 

The  debtor  had  executed  a  deed  of  composition  pro- 
viding for  the  payment  of  a  composition  by  instalments, 
and  that  if  he  made  default  in  payment  he  would,  within 
ten  days  after  demand  by  the  trustee,  execute  a  deed  of 
assignment  of  all  his  property  for  the  equal  benefit  of  his 
creditors.  The  petitioning  creditors  assented  to  this 
deed.     The  debtor  made  default,  and  executed  a  deed  of 

(a.)  Reported  by  P.  M.  Franoke,  Esq.,  Barrister- 
at-Law. 


assignment  not  in  accordance  with  the  provisions  of  (he 
deed  of  composition,  from  which  the  petitioning  crediton 
dissented. 

Held,  that,  although  the  deed  of  assignment  was  not  in 
accordance  with  the  deed  of  composition,  and  did  tut 
bind  the  petitioning  creditors,  yet  that  they  were  nd 
entitled  to  rely  upon  it  as  an  act  of  bankruptcy,  beoaust 
its  execution  had  been  demanded  by  the  trustee  of  ikt 
composition  deed  as  their  agent,  and  they  were  thertfm 
privy  to  it. 

Appeal  from  a  receiving  order  made  by  the  regis- 
trar of  the  county  court  of  Barnet.  The  appellant 
was  the  trustee  under  a  deed  of  assignment  executed 
by  the  debtor  for  the  benefit  of  his  creditors. 

The  debtor  was  a  draper  in  Finohley,  who  got  into 
financial  .straits  early  in  1894,  his  principal  crediton 
being  the  Fore-street  Warehouse  Co.  (the  petitioning 
creditors  in  this  case)  and  Messrs.  Spencer,  Turner, 
&  Boldero.  Viney,  an  accountant,  went  through  his 
books,  and  found  that  his  debts  amounted  to  £690. 

Upon  the  6th  of  April  a  meeting  of  the  crediton 
was  held,  when  the  debtor  offered  a  composition  of 
15s.  in  the  pound,  payable  by  instalments  at  three, 
six,  nine,  and  twelve  months.  At  a  second  meeting, 
upon  the  13th  of  April,  the  creditors  resolved  to 
accept  the  composition  offered,  and  upon  the  23rd  of 
May  a  deed  was  executed  in  accordance  therewith, 
whioh  contained  the  following  covenant : — 

"  4.  The  debtor  hereby  covenants  with  the  trustee, 
and  by  way  of  separate  covenant  with  the  crediton, 
and  each  and  every  of  them,  that  in  case  at  any  time 
two  of  the  instalments  shall  be  behind  and  unpaid, 
he,  the  debtor,  will,  within  ten  days  after  being  , 
called  upon  so  to  do  by  the  trustee,  make  and  execute 
an  assignment  of  all  his  property  and  effects  to  the 
trustee  for  the  equal  benefit  of  creditors." 

Viney  was  the  trustee  under  this  deed,  and  it  wis 
signed  by  the  manager  of  the  Fore-street  Warehouse 
Go.  on  their  behalf. 

The  debtor  failed  to  pay  any  instalment  of  the 
composition,  and  upon  the  24th  of  July,  having  beet 
called  upon  by  the  trustee  so  to  do,  he  executed  s 
deed  of  assignment  to  the  trustee  for  the  benefit  of 
his  creditors,  whioh  contained  a  provision  that  any 
creditors  for  amounts  under  £10  who  dissented  from 
the  deed  might  be  paid  in  full ;  a  provision  excepting 
leaseholds  and  other  onerous  property  from  the  as- 
signment; and  a  provision  for  the  payment  of  the 
accountant's  and  solicitors'  costs  in  priority. 

A  meeting  of  the  committee  of  inspection  under 
the  deed  of  composition  was  held  upon  the  27th  of 
July,  when  the  manager  of  the  Fore-street  Ware- 
house Go.  refused  to  sign  the  deed  of  assignnwnt, 
and  advised  the  debtor  to  file  his  petition.  Poor 
other  oreditors,  all  for  amounts  under  £10,  also 
refused  to  sign  the  deed. 

Upon  the  27th  of  July  the  Fore-street  Warehonsi 
Co.  filed  a  petition  setting  up  the  deed  of  assignment 
as  the  act  of  bankruptcy  relied  upon. 

The  registrar  made  a  receiving  order. 

The  trustee  under  the  deed  appealed. 

Herbert  Reed,  Q.C.,  and  C.  B.  Marriott  for  tfc 
appellant. — The  petitioning  creditors  are  privy  fcj 
the  deed  of  assignment,  and  cannot  rely  npoj 
it  as  an  aot  of  bankruptcy:  Ex  parte  Sfray,  1 
W.  B.  600,  L.  R.  2  Ch.  App.  374 ;  In  re  Niched 
8  Morr.  305.  They  allege  that  this  deed  ia  nsj 
in  accordance  with  the  provision  in  clause  4  I 
the  composition  deed,  because  it  contains  a  pit 
vision  for  the  payment  of  dissenting  oredxM 
under  £10  in  full,  and  is,  therefore,  not  "  for  ft 
equal  benefit  of  creditors."  This  is  a  usual  clause  1 
such  deeds,  and  within  the  provision  of  the  deed  i 
composition.     The  petitioning  creditors  signed  thM 
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deed,  and  are,  therefore,  privy  to  this  deed  of  assign- 
ment, which  has  been  made  in  accordance  with  the 
provisions   thereof.      [They  were    stopped   by   the 

oouri] 

Bigham,  Q.C.,  and  Carrington,  for  the  respondent. 
—We  object  upon  three  grounds  that  the  deed  of 
assignment  is  not  within  the  provisions  of  the  deed 
of  composition  :  (1)  It  does  not  assign  "  all  the 
property,"  bnt  excepts  the  leaseholds,  whioh  in  this 
case  are  valuable,  not  onerous,  property.  [Yatjghan 
Williams,  J. — There  is  nothing  in  that  point.]  (2) 
The  deed  of  assignment  is  not  "  for  the  equal  bene- 
fit ot  creditors,"  because  it  provides  for  the  payment 
in  foil  of  dissenting  creditors  under  £10.  This  is  an 
inducement  to  all  creditors  under  £10  to  dissent.  (3) 
If  provides  for  the  payment  of  the  solicitors  and  of 
the  accountant  (in  this  case  the  trustee)  in  priority. 

Seed,  Q.C.,  in  reply. — Leaseholds  are  excepted  in 
every  deed  of  assignment.  It  is  usual  in  the  draper's 
trade  to  provide  for  the  payment  in  full  of  dissenting 
creditors  under  £10.  [Vaughan  Williams,  J. — Is 
the  provision  so  usual  that  the  creditors  who  assented 
to  the  composition  deed  must  have  been  taken  to 
contemplate  it  P]  The  evidence  is  that  it  is  usual  in 
this  trade.  If  the  debtor  had  not  covenanted  to  pay 
the  costs  while  the  estate  was  in  his  hands,  the  credi- 
tors would  have  been  responsible  for  them.  The 
proper  costs  are  rightly  deduoted  from  the  trust 
estate,  and  the  deed  of  assignment  is  such  a  one  as 
must  have  been  contemplated. 

Bighorn,  Q.C.  (further  heard). — We  never  agreed  to 
this  deed,  and  what  we  contemplated  must  be  in- 
ferred from  the  deed  of  composition.  The  creditors 
under  £10  might  have  formed  the  bulk  of  the  creditors, 
and  we  dispute  that  it  is  usual  to  provide  for  their 
payment  in  full,  nor  did  we  contemplate  the  provi- 
sion for  the  payment  of  costs  in  priority :  Ex  parte 
Marshall,  1  M.  D.  &  De  G.  575;  Ex  parte  Hallow  ell, 
3  Mont  &  A.  538. 

Seed,  Q.C.,  replied. 

Vaughan  Williams,  J.  —In  my  judgment  there 
should  have  been  no  receiving  order.  The  question 
knot  whether  this  deed  is  so  far  in  accordance  with 
the  deed  of  composition  as  to  bind  the  petitioning 
creditors  or  not.  Though  it  may  not  bind  them,  they 
may  not  be  entitled  to  treat  it  as  an  aot  of  bank- 
ruptcy. This  distinction  is  to  be  found  in  Ex  parte 
Strug.  I  will  assume  for  the  purposes  of  my  judg- 
ment that  it  was  not  for  the  equal  benefit  of  creditors, 
and  did  not  assign  all  the  property ;  but  even  if  that 
is  so,  yet,  if  the  petitioning  creditors  did  invite  the 
debtor  to  execute  it  as  and  for  a  deed  made  in 
pursuance  of  the  composition  deed,  they  cannot  rely 
on  it  as  an  act  of  bankruptcy.  Now,  although  the 
evidence  here  does  not  go  so  far  as  to  show  that  the 
petitioning  creditors  personally  called  upon  the  debtor 
to  execute  this  deed,  it  does  seem  to  me  that  it  shows 
that  they  did  what  amounted  to  assenting  to  it. 

Clause  4  of  the  deed  of  composition  makes  the 
trustee  the  agent  of  all  the  creditors  who  assented  to 
that  deed  to  demand  the  execution  of  the  deed  of 
assignment,  and  that  is  the  same  as  if  the  creditors 
demanded  it  themselves.  Therefore,  in  my  judgment, 
whether  this  deed  is  in  accordance  with  the  com- 
position deed  or  not,  no  creditor  who  assented  to 
that  deed  can  rely  upon  this  as  an  act  of  bankruptcy  ; 
because  its  execution  was  demanded  by  the  trustee. 
As  to  whether  it  is  in  accordance  with  the  deed  of 
SOJupoeitioTi  or  not,  I  say,  as  to  the  first  point,  that 
it  does  not  assign  "  all  the  property  "  ;  that  it  is  the 
•anal  course  for  the  debtor  to  except  onerous  property 
■ad  to  declare  that   he  holds  it  in  trust  for   the 


trustee.    There  is  nothing  in  the  point  as  to  payment 
of  costs  in  priority. 

As  to  the  third  point,  I  doubt  whether  the  provision 
for  the  payment  of  dissenting  creditors  under  £10  in 
full  is  in  accordance  with  clause  4  of  the  composition 
deed.  It  cannot  be  assumed  that  the  creditors  con- 
templated a  provision  which  is  directly  opposed  to  the 
terms  of  the  composition  deed,  and  for  that  reason  I 
doubt  whether  the  deed  of  assignment  binds  the  Fore- 
street  Warehouse  Co.,  but,  whether  it  does  or  not,  they 
cannot  rely  upon  it  as  an  act  of  bankruptcy,  because 
they  invited  the  debtor  to  exeoute  it  by  the  mouth  of 
the  trustee. 

Kennedy,  J.,  concurred. 

Appeal  allowed. 

Solicitors,  Crouch,  Edwards,  &  Heron;  Ashurst, 
Morris,  &  Crisp. 


©outf  of  appeal. 


\.  B.  Div.  ) 
r,  M.R.,  and  > 
Etigby,  L.JJ.) ) 


Dec.  18. 


Prom  Q.  B.  Div. 

(Lord  Eflher, 

Lopes  and  Bigby, 

May  and  Another  v.  Lane,  (a.) 

Assignment  of  debt — Building  agreement — Promise  by 
landowner  to  lend  money  to  builder — Assignment  by 
builder  to  third  person—Judicature  Act,  1873  (36  & 
37  Vict.  c.  66),  8.  25,  sub-section  6. 

A  builder  was  erecting  houses  on  the  defendants 
land  under  an  agreement  by  which  the  defendant 
was  to  grant  him  leases  of  the  houses  when  completed. 
The  builder  requiring  money  to  complete  the  houses,  the 
defendant  promised  to  lend  him  £250,  to  be  advanced  by 
weekly  sums  as  the  work  progressed.  The  houses  having 
been  almost  completed,  the  builder,  who  was  indebted  to 
the  plaintiffs,  by  an  instrument  in  writing  directed  the 
defendant  to  pay  to  the  plaintiffs  £50  out  of  the  moneys 
due  or  to  become  due  from  the  defendant  to  the  builder, 
and  notice  in  writing  of  this  instrument  was  given  to  the 
defendant. 

Held,  that  the  promise  to  advance  the  £250  did  not 
create  any  "  debt  or  other  legal  ohose  in  action  "  capable 
of  being  assigned  within  section  25,  sub-section  6,  of  the 
Judicature  Act,  1873. 

Judgment  of  the  Divisional  Court,  ante,  p.  58,  re- 
versed. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  (Matthew  and  Charles,  JJ.)  reversing  the 
judgment  of  his  Honour  Judge  Hooper,  the  county 
court  judge  of  Bournemouth  (reported  ante,  p.  58). 

The  defendant,  who  was  the  owner  of  certain  land, 
entered  into  an  agreement  with  a  builder  whereby 
the  latter  agreed  to  build  certain  houses  upon  a  plot 
of  land  belonging  to  the  defendant  and  the  defendant 
agreed  to  grant  leases  of  the  houses,  when  completed, 
to  the  builder,  at  a  yearly  rent.  During  the  pro- 
gress of  the  work  the  builder  required  money  to 
complete  the  houses,  and  applied  to  the  defend- 
ant, who  promised  to  lend  him  £250,  to  be 
advanced  by  weekly  sums  as  the  work  progressed. 
The  builder,  being  indebted  to  the  plaintiffs  for 
materials  supplied,  gave  them  an  order  in  writing, 
addressed  to  the  defendant,  in  the  following  terms : 
"  We  do  hereby  authorize,  order,  and  request  you  to 
pay  to  Messrs.  May  &  Hassel  the  sum  of  £50  out  of 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister- 
at-Law. 
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the  moneys  due  or  to  become  due  from  you  to  us  on  the 
buildings  we  are  erecting  on  plot  16,  and  their  re- 
ceipt for  the  same  shall  be  a  good  discharge."  Notice 
in  writing  of  this  order  was  given  to  the  defendant. 
The  houses  having  been  almost  completed,  the  plain- 
tiffs brought  this  action  to  recover  the  £50. 

The  county  court  judge  held  that  there  was  no 
"  debt  or  other  legal  chose  in  action  "  capable  of  being 
assigned  within  the  meaning  of  section  25,  sub- 
notion 6,  of  the  Judicature  Act,  1873,  and  that  the 
Sun  tiffs  were  not  entitled  to  recover.  The  Divisional 
urt  reversed  this  judgment,  and  entered  judgment 
for  the  plaintiffs. 

The  defendant  appealed. 

J.  A.  Foote,  for  the  defendant. 
Brooke  Little,  for  the  plaintiffs. 
The  arguments  were  the  same  as  in  the  court  below. 

Lord  Esher,  M.R.— In  this  case  an  agreement  was 
entered  into  between  the  defendant,  the  owner  of 
certain  land,  and  a  builder,  that  the  latter  should 
erect  certain  houses  on  the  land,  and  that  the  de- 
fendant should  grant  leases  of  the  houses,  when  com- 
pleted, to  the  builder  at  a  rent.  Under  that  agree- 
ment there  was  no  obligation  upon  the  defendant  to 
advance  the  builder  any  money.  The  builder  subse- 
quently applied  to  the  defendant  for  a  loan  to  enable 
him  to  complete  the  houses,  and  so  to  carry  out  the 
agreement.  The  defendant  promised  to  lend  the 
money.  It  is  impossible  to  say  that  that  oreates  a 
debt.  The  defendant  was  not  obliged  to  lend  the 
money.  There  was  no  consideration  for  the  defend- 
ant's promise,  and  it  could  not  be  enforced  by  action. 
And,  even  assuming  that  an  action  could  be  main- 
tained upon  it,  the  action  would  be  for  damages  for 
the  breach  of  contract,  and  such  a  right  could  not  be 
assigned.    The  appeal  must  therefore  be  allowed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  Even 
assuming  that  there  was  a  contract  to  make  a  loan, 
such  a  contract  created  no  debt,  and  there  oould  not 
be  an  equitable  assignment  of  it. 

Bigby,  L.J. — I  am  of  the  same  opinion.  Section 
25,  sub-section  6,  of  the  Judicature  Act,  1873,  has 
been  relied  upon,  and  it  is  said  that  this  is  a  "  legal 
chose  in  action  "  within  the  meaning  of  that  section. 
A  legal  chose  in  action  is  a  thing  which  is  not  in 
possession,  and  to  recover  possession  of  which  an  action 
must  be  brought.  It  does  not  mean  such  a  right  of 
action  as,  for  instance,  a  right  to  recover  damages 
for  breach  of  contraot.  An  assault  may  give  rise  to  a 
legal  right  of  action,  and  according  to  the  argument 
that  right  to  recover  damages  is  assignable.  If  that 
were  true,  the  law  of  champerty  and  maintenance 
would  be  most  materially  affected  by  this  seotion  of 
the  Judicature  Act. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Peacock  &  Goddard,  for 
Trevanion,  Curtis,  ds  Ridley,  Bournemouth. 

Solicitors  for  the  defendant,  Prior,  Church,  «<fe 
Adams,  for  H.  8.  Dickinson,  Poole. 


Dec.  18. 


Prom  Q.  B.  Div.         i 

Sard  Esher,  M.B.,  and  [ 
pes  and  Bigby,  L.JJ.  ; 

Vestry  op  St.  Martin-in-the-Fields  v.  Bird,  (a.) 

Metropolis — Sewer — "  Drain  " — Drainage  of  Arcade — 
Liability  to  repair  —  "Premises   within    the    same 

(a.)  Beported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 


curtilage  " — Metropolis  Management  Act,  1855  (18  <fc 
19  Vict  c.  120),  s.  250. 

An  arcade  consisted  of  a  central  passage,  arched  over 
by  a  common  roof,  with  a  number  of  houses  and  shop 
on  each  side,  the  defendant  being  the  owner  of  tht 
whole.  The  houses  and  shops  were  let  on  leases  to 
different  occupiers.  The  passage,  over  which  there  was 
no  public  right  of  way,  gave  access  to  the  houses  and 
shops.  A  central  drain  ran  down  this  passage  into  a 
main  sewer  in  the  street  outside,  receiving  in  its  count 
the  drainage  of  the  houses  and  shops  forming  the  Arcade, 

Held,  that  the  central  drain  was  not  used  for  the 
drainage  of  "  one  building  only  or  premises  within  ike 
same  curtilage,"  and  was  therefore  a  "  sewer"  and  net 
a  "drain,"  within  the  meaning  of  section  250  of  the 
Metropolis  Management  Act,  1855,  and  that  the  vestry 
was  liable  for  its  repair. 

Judgment  of  the  Queen's  Bench  Division,  ante,  p.  9, 


Appeal  by  the  plaintiffs  from  the  judgment  of  the 
Queen's  Bench  Division  (Mathew  and  Kennedy,  JJ.), 
reported,  ante,  p.  9. 

The  Lowther  Arcade  was  a  passage,  arched  over  by 
a  common  roof,  with  a  range  of  houses  and  shops  oa 
each  side,  and  ran  from  the  Strand  on  the  east  to 
Adelaide-street  on  the  west.  The  Arcade  was  con- 
structed and  drained  before  January  1,  1856,  and  the 
whole  was  held  by  the  defendant  under  a  lease 
granted  by  the  Commissioners  of  Woods  and  Forests 
in  1832,  and  the  defendant,  for  the  purposes  of  the 
present  case,  was  to  be  deemed  the  owner  thereof. 
There  were  twenty-five  houses  and  shops  in  the 
Arcade,  and  these  were  let  to  eighteen  different  occu- 

Eiers  on  leases  or  agreements.  Some  of  the  occupiers 
ved  in  the  houses  over  the  shops.  The  houses  and 
shops  were  approached  by  the  passage  aforesaid, 
which  was  used  in  common  by  those  occupying  the 
houses  and  shops,  and  the  use  of  the  passage  was 
essential  to  the  enjoyment  of  each  of  the  houses  and 
shops,  and  had  to  be  passed  along  by  all  people 
resorting  thereto.  At  each  end  of  the  passage  were 
gates  enabling  the  passage  to  be  closed,  so  as  to 
exclude  the  public,  and  these  gates  were  closed 
to  the  publio  every  evening  at  nine,  and  during 
the  whole  of  Sunday.  The  passage  giving  access 
to  the  houses  and  shops  was  wholly  on  the  property 
of  the  owner,  and  there  was  no  publio  right  of  way 
over  it,  and  it  was  paved,  repaired,  and  lighted 
by  the  owner  at  his  own  expense,  and  the  plaintiffs 
had  never  exercised  any  power  over  the  premises  nor 
spent  money  in  repairing  or  maintaining  the  Arcade. 
The  drainage  of  the  Arcade  commenced  in  a  dead  head 
on  the  premises  at  the  Adelaide-street  end,  and  ran 
down  the  centre  of  the  Arcade  to  the  main  sewer  in 
the  Strand,  receiving  in  its  oourse  the  drainage  of  die 
houses  and  shops  forming  the  Arcade. 

The  question  was  whether  the  central  drainage 
arrangement  of  the  Arcade  was,  as  the  plaintnn 
contended,  a  "  drain  "  within  the  meaning  of  section 
250  of  the  Metropolis  Management  Act,  1855,  and 
therefore  not  vested  in  them,  or,  as  the  defendant 
contended,  a  "  sewer"  vested  in  the  plaintiffs,  who 
were  liable  to  repair  it,  within  the  meaning  of  that 
seotion. 

The  Divisional  Court  gave  judgment  for  the  de- 
fendant (see  ante,  p.  9).    The  plaintiffs  appealed. 

By  section  250  of  the  Metropolis  Management  Act, 
1855,  the  word  "  drain  "  shall  mean  and  include  any 
drain  of  and  used  for  the  drainage  of  one  building 
only  or  premises  within  the  same  curtilage,  and  mads 
merely  for  the  purpose  of  communicating  with  a  sewer 
into  which  the  drainage  of  two  or  more  buildings  or 
premises  occupied  by  different  persona  is  conveyed; 
and  the  word  "  sewer  "  shall  mean  and  include  i 
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and  drains  of  every  description,  except  drains  to 
which  the  word  "drain"  interpreted  as  aforesaid 
applies.  By  sections  68  and  69  sewers  are  vested 
in  the  vestry,  who  must  repair  and  maintain  them. 

Finlay,  Q.C.  (T.  Seven  with  him)  for  the  plaintiffs, 
contended  that  the  central  drainage  arrangement  was 
s  "drain "  within  the  meaning  of  section  250  of  the 
Metropolis  Management  Act,  1855,  as  it  was  used  for 
the  drainage  of  one  building  only — namely,  the  whole 
Arcade,  or  at  any  rate  of  "  premises  within  the  same 
cartilage,"  the  houses  and  shops  being  within  the 
enrtflage  of  the  Arcade. 

He  referred  to  Tomlin's  Law  Diot.  "  Curtilage'1 ; 
Sheppard's  Touchstone,  p.  94;  Orosvenor  v.  Hamp- 
stead  Junction  Railway  Co.,  5  W.  R.  812,  1  De  G.  & 
J.  446;  Morton  v.  London,  Chatham,  and  Dover  Bail- 
way  Co.,  L  R.  6  Bq.  101,  16  W.  B.  Ch.  Dig.  80 ; 
Piibrow  v.  Vestry  of  8t.  Leonard's,  Shoreditch,  [1895] 
1  Q.  B.  33. 

J.  Lawson  Walton,  Q.C.  {Macmorran  with  him),  for 
the  defendant. 

Lord  Ebher,  M.R. — It  is  impossible  to  call  this 
Arcade,  which  consists  of  a  number  of  shops  and 
houses  occupied  by  different  tenants,  with  a  wide 
open  passage  down  the  middle,  one  building.  Nor,  in 
my  opinion,  would  it  be  any  more  reasonable  to  call 
these  houses  and  shops  "  premises  within  the  same 
curtilage."  Therefore  the  central  drainage  arrange- 
ment is  not  a  "drain"  but  a  "sewer"  within  the 
meaning  of  section  250  of  the  Metropolis  Management 
Act,  1855. 

Lopes,  L.  J. — I  am  of  the  same  opinion.  The  real 
contention  here  has  been  that  these  houses  and  shops 
in  the  Lowther  Arcade  are  "  premises  within  the 
same  curtilage  "  within  the  meaning  of  section  250  of 
the  Metropolis  Management  Act,  1855.  I  shall  not 
attempt  to  define  the  word  "  curtilage."  There  are 
here  a  number  of  houses  let  on  leases  to  different 
tenants,  and  there  is  one  central  drainage  arrange- 
ment, receiving  in  its  course  the  drainage  from  the 
different  houses  on  each  side  of  the  central  passage. 
I  have  no  hesitation  in  saying  that  these  houses  are 
not  "  premises  within  the  same  curtilage." 

filOBY,  I*J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Fladgates. 

Solicitor  for  the  defendant,  Shepheards  &  Bird.    . 


From  Q.  B.  Div.  (Bankruptcy)) 
(Lord  Halsbnry ;  and  Lindley  V  Dec.  12. 

and  Au  L.  Smith,  L.JJ.)  '    J 

Bubxs-Bttkns  (Trustee  m  Bankruptcy  of)  v. 
Bbown.  (a.) 

Bankruptcy — Act  of  bankruptcy — Qoods  taken  in  execu- 
tion— Possession  by  sheriff  for  twenty-one  days  and 
subsequent  sale — Notice — Title  of  trustee  in  bankruptcy 
—Bankruptcy  Act,  1883  (46  <fe  47  Vict.  c.  52),  s.  45— 
Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  ss.  1,  11 
(2). 

By  section  1  of  the  Bankruptcy  Act,  1890,  a  debtor 
mrnmits  an  act  of  bankruptcy  if  execution  against  him 
hu  been  levied  by  seizure  of  his  goods  under  process  in 
sm  action  in  any  court,  or  in  any  civil  proceeding  in  the 
High  Court,  and  the  goods  have  been  either  sold,  or  held 
If  the  sheriff  for  twenty-one  days. 

(a.)  Reported  by  W«  Shalloboss  Goddabd,  Esq., 
Barrister-at-Law. 


Held,  that  wlvere  the  sheriff  has  been  in  possession  of 
the  debtor's  goods  for  more  than  twenty-one  days,  an 
available  act  of  bankruptcy  has  been  committed  to  the 
knowledge  of  the  execution  creditor,  of  which  the  sheriff 
has  notice ;  so  that,  under  section  45  of  the  Bankruptcy 
Act,  1883,  the  execution  creditor  is  not  entitled  to  retain 
the  benefit  of  the  execution  as  against  the  trustee  in 
bankruptcy. 

Figg  v.  Moore  Brothers,  [1894]  2  Q.  B.  690,  ap- 
proved. 

Ex  parte  Villars,  In  re  Rogers,  22  W.  B.  397,  L.  B. 
9  Ch.  App.  432,  distinguished. 

This  was  an  appeal  of  the  defendants  from  a 
decision  of  Vaughan  Williams,  J.,  on  an  interpleader 
issue. 

The  question  at  issue  was  whether  certain  goods 
which  had  been  seized  by  the  8heriff  of  Northampton- 
shire under  a  writ  of  fi.  fa.  were  the  property  of  the 
plaintiff,  the  trustee  in  bankruptcy  of  the  debtor,  or 
of  the  defendants,  the  execution  creditors. 

The  execution  was  levied  upon  a  judgment  which 
the  defendants  had  recovered  in  an  action  against  the 
Brapston  Foundry  Co.,  and  the  question  arose  whether 
the  business  of  that  company  really  belonged  to  John 
Burns-Burns  alone,  or  whether  it  was  the  business  of 
one  John  Neilson.  The  learned  judge  in  the  court 
below  found  as  a  fact  on  the  evidence  that  the  business 
was  exclusively  that  of  Burns-Burns,  and  that  the 
goods  which  had  been  seized  were  his  exclusive 
property,  and  passed  into  the  hands  of  his  trustee  in 
bankruptcy.    Hence  the  present  appeal. 

Section  45  of  the  Bankruptcy  Act,  1883,  provides 
that  "  (1)  Where  a  creditor  has  issued  execution 
against  the  goods  or  lands  of  a  debtor  ...  he 
shall  not  be  entitled  to  retain  the  benefit  of  the 
execution  .  .  .  against  the  trustee  in  bankruptcy 
of  the  debtor  unless  he  has  completed  the  execution 
.  .  .  before  the  date  of  the  receiving  order,  and 
before  notice  of  the  presentation  of  any  bankruptcy 
petition  by  or  against  the  debtor,  or  of  the  commission 
of  any  available  act  of  bankruptcy  by  the  debtor.  (2) 
For  the  purposes  of  this  Act  an  execution  against 
goods  is  completed  by  seizure  and  sale." 

Section  1  of  the  Bankruptcy  Act,  1890,  provides  that 
"  a  debtor  commits  an  act  of  bankruptcy  if  execution 
against  him  has  been  levied  by  seizure  of  his  goods 
under  process  in  an  action  in  any  court,  or  in  any 
civil  proceeding  in  the  High  Court,  and  the  goods 
have  been  either  sold  or  held  by  the  sheriff  for 
twenty-one  days." 

Section  11,  sub-section  (2),  of  the  Bankruptcy  Act, 
1890,  provides  that  "  where  under  an  execution  in 
respect  of  a  judgment  debt  exceeding  £20,  the  goods 
are  sold  .  .  .  the  sheriff  shall  deduct  the  costs  of 
the  execution  .  •  .  and  retain  the  balance  for 
fourteen  days,  and  if  within  that  time  notice  is 
served  on  him  of  a  bankruptcy  petition  having  been 
presented  •  .  .  and  a  receiving  order  is  made 
thereon  or  on  any  other  petition  of  which  the  sheriff 
has  notioe,  the  sheriff  shall  pay  the  balance  .  .  . 
to  the  trustee  in  bankruptcy,  who  shall  be  entitled  to 
retain  the  same  as  against  the  execution  creditor." 

The  sheriff  levied  under  the  fi.  fa.  on  the  6th  of 
April,  1893,  but  he  withdrew  on  the  instructions  of 
the  creditors  on  the  8th  of  April,  power  being  reserved 
to  him  to  re-enter.  The  sheriff  accordingly  re-entered 
on  the  11th  of  September,  1893,  and  seized  the  goods 
again  under  the  writ,  and,  with  the  knowledge  of 
the  defendants,  held  possession  of  them  for  more  than 
twenty-one  days.  On  the  10th  of  November,  1893, 
the  sheriff  sold  the  goods.  On  the  11th  of  November, 
1893,  a  bankruptcy  petition  was  presented  against 
Burns-Burns,  notice  of  which  was  served  on  the 
sheriff.    On  the  29th  of  November,  1893,  a  receiving 
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order  in  bankruptcy  was  made  against  Burns-Burns 
upon  his  own  petition,  notice  of  whioh  had  been 
served  on  the  sheriff,  and  the  first  petition  was  by 
consent  withdrawn.  On  the  2nd  of  February,  1894, 
Barns-Burns  was  adjudicated  a  bankrupt,  and  the 
plaintiff  was  on  the  5th  of  February  appointed  trustee 
in  the  bankruptcy.  Under  an  order  of  a  master  made 
on  the  14th  of  March,  1894,  the  proceeds  of  sale  were 
paid  into  court,  to  await  the  decision,  on  this  inter- 
pleader issue,  as  to  who  was  entitled  to  the  money. 

Herbert  Reed,  Q.C.,  and  Gore  Browne,  for  the  de- 
fendants.— The  learned  judge  came  to  a  wrong  con- 
clusion on  the  facts.  But  even  if  the  goods  were 
the  exclusive  property  of  Burns-Burns,  the  seizure 
and  sale  of  the  goods  by  the  sheriff,  although 
creating  an  act  of  bankruptcy,  was  not  necessarily  a 
void  proceeding,  and  the  execution  oreditor  was  enti- 
tled to  the  proceeds  of  the  sale,  notwithstanding  the 
supervening  bankruptcy :  Ex  parte  Villars,  In  re 
Rogers,  22  W.  B.  397,  L.  B.  9  Ch.  App.  432.  No  new 
disability  was  imposed  on  the  exeoution  oreditor  by 
virtue  of  section  45  of  the  Bankruptcy  Act,  1883,  and 
section  11  of  the  Bankruptcy  Act,  1890:  see  Dibb  v. 
Brooke  &  Sons,  42  W.  E.  495,  [1894]  2  Q.  B.  338 ; 
the  case  of  Figg  v.  Moore  Brothers,  [1894]  2  Q.  B. 
690,  was  wrongly  decided. 

Lawson  Walton,  Q.C.,  and  E.  Clayton,  for  the 
respondent,  were  not  called  upon. 

Lord  Halsburt. — [His  lordship  stated  the  facts, 
and  said  that  on  them  he  came  to  the  conclusion 
that  the  business  of  the  oompany  belonged  to  John 
Burns-Burns  alone,  and  continued : — ]  As  to  the 
other  point,  it  seems  to  me  too  clear  for  argu- 
ment. I  think  it  is  expressly  determined  by  seo- 
tion  45  of  the  Bankruptcy  Act,  1883,  whioh  provides 
that  an  exeoution  oreditor  shall  not  be  entitled  to 
retain  the  benefit  of  his  exeoution  against  the  trustee 
in  bankruptcy  of  the  debtor  unless  he  has  completed 
the  execution  (that  is,  by  seizure  and  sale)  before  the 
date  of  the  receiving  order,  and  before  notice  of  the 
commission  of  any  available  act  of  bankruptcy  by  the 
debtor.  If  while  the  sheriff  has  the  goods  in  his  pos- 
session an  available  act  of  bankruptcy  comes  to  his 
knowledge,  it  is  his  duty  to  hold  the  goods  for  the 
creditors  generally,  and  not  for  the  exeoution  oreditor. 
But  the  Bankruptcy  Act,  1890,  has  created  a  new 
act  of  bankruptcy,  viz.,  the  holding  of  the  goods  by 
the  sheriff  under  an  execution  for  twenty-one  days. 
I  cannot  read  in  the  Act  anything  which  exempts  the 
execution  oreditor  himself  from  the  full  effect  of  this 
clause.  In  the  present  case  the  sheriff  had  possession 
of  the  goods  in  question  for  more  than  twenty-one 
days.  To  my  mind  it  is  clear  that  an  act  of  bank- 
ruptcy was  thus  committed  to  the  knowledge  of  the 
execution  oreditor,  and  the  sheriff  had  notice  of  it. 
The  result  is  that,  under  the  combined  operation  of 
the  Bankruptcy  Acts  of  1883  and  1890,  all  the  con- 
ditions are  satisfied  which  are  necessary  to  give  the 
trustee  in  the  bankruptcy  a  title  to  the  goods. 
Putting  the  two  sections  together,  the  point  taken  by 
the  appellants  appears  to  me  unarguable.  Therefore 
on  both  grounds  I  think  that  Mr.  Lawson  Walton  is 
right,  and  that  the  appeal  must  be  dismissed  with 
costs. 

Lindley,  L.J. — I  am  of  the  same  opinion.  [His 
lordship  stated  the  facts,  and  continued  :  J  I  am  satis- 
fied upon  the  evidence  that  the  business  was  really 
that  of  John  Burns-Barns  alone.  As  to  the  other 
point,  it  is  contended  that  the  decision  of  Vanghan 
Williams,  J.,  in  Figg  v.  Moore  Brothers  was 
erroneous,  and  that  even  if  the  facts  are  as  I 
have  stated  them,  the  trustee  in  the  bankruptcy  is  not 
entitled  to  the  goods.    In  my  opinion  that  decision 


was  perfectly  right,  and  I  agree  in  the  reasons  which 
the  learned  judge  gave  for  Ins  decision.  I  do  not  see 
how  it  is  possible  to  construe  the  Act  of  Parliament 
in  any  other  way.  Ex  parte  Villars  was  decided 
upon  a  different  Act,  and  it  is  not  applicable  to  the 
altered  state  of  the  law. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion,  and 
have  nothing  to  add  upon  the  question  of  fact 
With  regard  to  Figg  v.  Moore,  on  reading  section 
45  of  the  Bankruptcy  Act,  1883,  with  section  1  oi 
the  Bankruptcy  Act,  1890,  I  think  they  show 
that  that  case  was  rightly  decided.  Section  1  of  the 
Act  of  1890  makes  the  holding  of  the  goods  by  the 
sheriff  for  twenty-one  days  an  act  of  bankruptcy. 
That  has  taken  place  in  the  present  case.  Here  the 
goods  in  question  were  held  by  the  sheriff  for  twenty- 
one  days.  I  turn  to  section  45  of  the  Act  of  1883 
to  see  what  is  to  happen.  An  execution  oreditor  is 
not  entitled  to  retain  the  benefit  of  the  exeoution 
against  the  trustee  in  bankruptcy  of  the  debtor  if, 
before  the  completion  of  the  execution,  he  has  notice 
of  the  commission  of  any  available  act  of  bankruptcy 
by  the  debtor.  It  is  clear  that  the  defendants  ha  I 
notice  of  an  available  act  of  bankruptcy  committed 
by  the  debtor  before  the  execution  was  completed,  for 
they  themselves  put  in  the  exeoution  and  must  he 
taken  to  have  had  notice  that  the  sheriff  had  held  the 
goods  for  twenty-one  days.  The  case  is,  therefore, 
brought  entirely  within  section  45,  and  I  think  that 
Figg  v.  Moore  was  rightly  decided. 

Appeal  dismissed. 

Solioitor  for  the  appellant,  Thomas  A.  Jones. 

Solicitors  for  the  respondent,  Ward,  Perks,  & 
McKay. 
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From  Q.  B.  Div. 
(Lord  Esher,  M.B.,  and 
Lopes  and  Rigby,  L.JJ/ 

Alabaster  v.  Habress.  (a.) 

Maintenance — Action  of  libel — Defamation  of  two  per- 
sons— Action  brought  by  one  maintained  by  other- 
Common  interest. 

The  plaintiffs  published  in  a  newspaper  an  article 
condemning  as  worthless  certain  eUctropathic  belts  of 
which  the  defendant  was  maker  and  vendor.  The  de- 
fendant employed  T.  to  write  a  favourable  report  of  the 
belts.  The  plaintiffs  then  published  anotlier  article,  in 
which  they  reflected  seriously  on  the  character  and  con- 
duct of  T.  in  connection  with  the  report,  and  on  the  con- 
duct of  the  defendant  as  vendor  of  the  belts.  An  action 
of  libel  in  respect  of  this  article  was  brought  against  the 
plaintiffs  by  T.  at  the  instigation  of  the  defendant,  who 
undertook  to  pay  the  expenses.  This  action  was  dis- 
missed with  costs.  The  plaintiffs  brought  an  action  of 
maintenance  against  the  defendant  to  recover  the  costs 
which  they  had  been  unable  to  obtain  from  T. 

Held,  that  the  defendant  had  no  common  interest  with 
T.  in  the  action  for  libel,  and  was  therefore  liable  in  the 
action  for  maintenance. 

Appeal  from  a  judgment  of  Hawkins,  J, 
This  was  an  action  of  maintenance  brought  by 
the  plaintiffs,  the  proprietors  of  the  Electrical  Review, 
against  Cornelius  Bennett  Harness  and  the  Medical 
Battery  Go.  (Limited),  of  which  oompany  Harness 
was,  at  the  time  when  the  cause  of  action  arose,  ths 
managing  director.  The  plaintiffs  alleged  that  the 
defendants  had  unlawfully  maintained  an  action  of 


(«.)  Reported  by  F.  G.  Ruckbr,  Esq.,  Barrister- 
at-Law. 
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libel  brought  against  them,  the  plaintiffs,  by  Dr. 
Herbert  Tibbits,  and  they  sought  to  recover  as 
damages  the  sum  of  £596,  being  the  amount  of  costs 
incurred  by  them  in  that  action. 

The  Medical  Battery  Co.  was  a  company  incor- 
porated for  the  purpose  of  carrying  out  the  treatment 
of  diseases  by  means  of  electric  and  magnetio  appli- 
ances. They  manufactured  and  dealt  in  electric  belts 
and  other  apparatus  suitable  for  such  treatment ;  and 

S  founded  an  institute  called  The  Electropathic 
Zander  Institute,  of  which  Harness  was  the 
president. 
•  In  January,  1892,  the  plaintiffs  published  in  the 
Electrical  Review  an  article  protesting  against  certain 
belts  which  had  been  recently  exhibited  by  the  com- 
pany, as  being  constructed  in  direct  opposition  to  the 
most  elementary  laws  of  electricity,  and  they  sub- 
sequently published  other  articles  highly  disparaging 
to  the  Institute  and  to  Harness.  In  order  to  meet 
these  charges,  the  company  employed  Dr.  Tibbits,  as 
an  expert  in  electricity,  to  write  a  report  upon  their 
belts,  with  the  view  of  showing  that  they  were 
useful  appliances.  Dr.  Tibbits  accordingly  wrote 
s  report  in  which  he  testified  to  the  great  value 
of  the  Institute  and  to  the  efficiency  of  the  electro- 
pathic belts ;  and  this  report  was  published  by  the 
company. 

In  September,  1892,  the  plaintiffs  published  in  the 
Electrical  Review  another  article  commenting  in  very 
strong  and  adverse  terms  upon  the  report,  and  reflect- 
ing seriously  upon  the  character  and  conduct  of  Dr. 
luShits  in  connection  with  the  report,  and  also  upon 
the  Institute  and  its  applianoes  and  upon  the  conauot 
of  Harness  as  its  manager  and  as  the  vendor  of  the 
electropathic  belts.     In  respect  of  this  article  Dr. 
Tibbits  brought  an  action*  of  libel  against  the  present 
plaintiffs.     That  action  was  tried  before  Mathew,  J., 
when    the  jury    returned   a  verdiot    for   the    then 
defendants  on  the  ground  of  fair  comment,  and  judg- 
ment was  entered  for  them  with  costs.    Dr.  Tibbits 
being  unable  to  pay  the  costs,  they  commenced  this 
action  of  maintenance.    The  Medical    Battery  Co. 
having  gone  into  liquidation,  the  action  as  against 
them   was  discontinued.    The  maintenance  alleged 
against  Harness  consisted  in  the  facts  that  he  had 
suggested  to  Dr.  Tibbits  to  commence  the  action  of 
libel,  and  that  the  action  was  conduoted  under  the 
instructions  of  his  solicitors  and  at  his  sole  expense. 

The  defence  was  that  Harness  had  a  common 
interest  with  Dr.  Tibbits  in  bringing  and  prosecuting 
the  action  of  libel,  or  honestly  believed  on  reasonable 
grounds  that  he  had  such  interest. 

Hawkins,  J.,  who  tried  the  action  without  a  jury, 
was  of  opinion  that  Harness  had  no  common  interest, 
nor  reasonably  and  bond  fide  believed  that  he  had, 
and  gave  judgment  for  the  plaintiff. 
The  defendant  appealed. 

Jelf,  Q.C.,  and  F.  Dodd,  for  the  defendant.— The 
defendant  had  a  common  interest  with  Dr.  Tibbits  in 
tike  action  for  libel,  and  was,  therefore,  justified  in 
maintaining  that  action.  All  the  authorities  on  the 
subject,  beginning  with  Wallis  v.  Duke  of  Portland, 
Z  Tee.  494,  which  are  collected  and  considered  in 
Bradlaugh  v.  Newdegate,  31  W.  B.  792,  11  Q.  B.  D.  1, 
recognize  the  case  of  common  interest  as  being  an 
exception  to  the  general  rule  of  the  law  of  main- 
tenance. Even  if  no  such  common  interest  really 
existed  in  this  case,  the  defendant  bond  fide  and  rea- 
sonably believed  that  it  did.  The  cases  of  Findon  v. 
Parker,  1 1  M.  &  W.  675,  and  Harris  v.  Brisco,  34  W. 
R.  729,  17  Q.  B.  D.  604,  show  that  such  belief  is  a 
sufficient  defence  to  an*aotion  of  maintenance. 

Lawson  Walton,  Q.C.,  J.  E.  Bankes,  and  R.  V. 
Banker,  for  the  plaintiffs,  were  not  called  upon. 


Lord  Esheb,  M.B. — This  seems  to  me  to  be  a  clear 

se.  The  action  is  brought  against  the  defendant 
Harness  for  maintaining  an  action  of  libel  brought  by 
Dr.  Tibbits  against  the  plaintiffs,  the  proprietors  of 
the  Electrical  Review.  An  action  of  libel  is  a  personal 
action  concerning  only  the  person  who  brings  it. 
The  plaintiff  in  an  action  of  libel  cannot  recover 
damages  in  respect  of  the  defamation  of  anyone  but 
himself.  Dr.  Tibbits,  in  order  to  succeed  in  his 
action,  had  to  make  out  that  a  libel  had  been  pub- 
lished on  himself,  and  all  that  he  could  be  en- 
titled to  in  that  action  would  be  damages  for  himself. 

It  has  now  been  proved  how  that  action  was  com- 
menced. A  meeting  took  place  at  the  office  of 
Harness's  solicitors,  at  which  it  was  arranged  that 
an  action  should  be  brought  by  Dr.  Tibbits  in  respect 
of  the  libel  published  upon  him  in  the  Electrical 
Review,  and  that  the  solicitor  to  appear  for  him  should 
be  a  Mr.  Oridland ;  but  that  Mr.  Cridland  should  act 
under  the  instructions  of  Harness's  solicitors,  and 
that  Harness  should  pay  all  the  expenses.  This, 
being  an  action  for  a  defamatory  libel  on  Dr.  Tibbits, 
was  an  action  which,  according  to  the  law  as  laid 
down  by  Lord  Loughborough  in  Wallis  v.  Duke  of 
Portland,  ought  to  have  been  brought  by  Dr.  Tibbits 
himself,  "upon  his  own  bottom  and  at  his  own  ex- 
pense " ;  and  any  persons  who  should  by  their  coun- 
tenance aid  the  proseoution  of  such  an  action  would, 
according  to  that  authority,  be  guilty  of  maintenance. 
The  facts  show  that  Harness  instigated  this  action, 
which  Dr.  Tibbits  ought  to  have  brought  on  his  own 
account  and  at  his  own  expense,  and  to  which 
Harness  could  not  have  been  a  party,  but  in  which, 
at  the  utmost,  he  could  only  have  been  a  witness. 
The  object  of  this,  of  oouree,  was  that  if  the  action 
should  oe  unsuccessful,  the  failure  should  have  no  ad- 
verse effect  on  Harness.  Is  not  this  a  case  in  which 
the  court  is  bound  to  say  that  the  defendant  has  been 
guilty  of  maintenance  ? 

The  law  of  maintenance  has  been  discussed  in  a 
number  of  authorities,  one  of  the  earlier  of  whioh 
was  Wallis  v.  Duke  of  Portland.  These  authorities 
have  been  introduced  into  the  text-books ;  and  the 
whole  matter  was  exhaustively  considered  by  Lord 
Coleridge  in  the  case  of  Bradlaugh  v.  Newdegate. 
This  law  does  not  seem  to  me  to  be  based  on  any 
question  of  general  principles  of  right  and  wrong. 
If  it  were  not  for  the  specific  law  Laid  down  in  the 
authorities,  I  cannot  see  that  there  is  anything  wrong 
in  one  man  helping  another  man  in^his  litigation. 
I  do  see,  however,  that  it  would  be  against  publio 
policy  to  allow  this  to  be  done  without  any  oheck. 
And  I  think  that  the  foundation  of  the  doctrine  is 
that  which  was  stated  by  Lord  Loughborough.  The 
law  so  laid  down  in  the  cases  is  this,  that  anyone 
who  interferes  in  another's  dispute,  and  makes  that 
other's  dispute  his  own  to  the  extent  of  paying  the 
oosts  of  his  litigation,  does  an  illegal  act,  for  which 
he  may  be  made  liable  in  an  action  of  maintenance. 
But  the  law,  even  in  early  times,  allowed  some  relaxa- 
tion from  the  strictness  of  this  general  rule.  In 
some  particular  oases  a  man  who  maintained  the 
action  of  another  was  excused  from  liability.  One 
such  case  was  where  a  landlord  maintained  an  action 
brought  by  his  tenant ;  another  case  was  that  of  a 
master  maintaining  an  action  brought  by  his  servant ; 
another  was  that  of  a  commoner  maintaining  an 
action  brought  by  a  fellow-oommoner.  Then  there 
was  the  case  of  charity,  where  a  rich  man,  act- 
ing from  charitable  motives,  maintained  an  action 
brought  by  a  poor  man,  which  was  also  specifically 
allowed  as  an  exception  to  the  general  rule.  These 
and  other  cases  have  been  accepted  in  the  text-books 
as  exceptions,  and  they  are  allowed  as  such  down  to 
the  present  day.    But  if  any  case  cannot  be  brought 
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within  the  exceptions  specified  in  the  authorities, 
then  it  is  difficult  to  say  that  yon  can  get  away  from 
the  strictness  of  the  general  rule.  These  exceptions 
are  treated  as  being  particular  instances  of  the  prin- 
ciple that  the  existence  of  a  common  interest  between 
the  parties,  or  even  a  reasonable  belief  in  such  exist- 
ence, will  make  justifiable  that  which  would  other- 
wise be  unlawful  maintenance.  But  I  agree  with 
what  Lord  Coleridge  said  in  Bradlaugh  v.  Newdegate : 
"  But  in  all  these  cases  the  interest  spoken  of  is  an 
actual  valuable  interest  in  the  result  of  the  suit  itself, 
either  present,  or  contingent,  or  future,  or  the  interest 
which  consanguinity  or  affinity  to  the  suitor  gives  to 
the  man  who  aids  him  " — perhaps  that  is  too  large, 
but  it  is  not  this  case — "  or  the  interest  arising  from 
the  connection  of  the  parties — e.g.,  as  master  and 
servant,  or  that  which  oharity  and  compassion  give  a 
man  in  behalf  of  a  poor  man  who,  but  for  the  aid  of 
his  rich  helper,  could  not  assert  his  rights,  or  would 
be  oppressed  and  overborne  in  his  endeavour  to  main- 
tain them."  Admitting  only  these  exceptions,  the 
present  ease  is  clearly  not  within  any  of  them.  The 
action  was  not  brought  because  Dr.  Tibbite  wished 
to  clear  his  character.  It  was  instigated  by  Harness, 
and  was  really  his  action  though  brought  in  the  name 
of  Dr.  Tibbite,  the  object  being  that  if  the  action 
were  unsuccessful  Harness  should  not  be  liable  to  pay 
the  costs  of  the  other  side.  Harness  had  no  such 
legal  interest  in  the  action  as  is  recognized  by  the 
law,  and  is  therefore  guilty  of  maintenance. 

I  am  therefore  of  opinion  that  the  appeal  must  be 
dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  It  seems 
to  me  that  this  is  a  case  of  maintenance  of  the  worst 
kind.  In  Prosser  v.  Edmonds,  1  T.  &  C.  Exoh.  481, 
the  doctrine  as  to  maintenance  was  thus  laid  down  by 
Lord  Abinger,  C.B. :  "  All  our  cases  of  maintenance 
and  champerty  are  founded  on  the  principle  that  no 
encouragement  should  be  given  to  litigation  by  the 
introduction  of  parties  to  enforce  those  rights  which 
others  are  not  disposed  to  enforce."  It  is  said,  how- 
ever, that  the  defendant  was  justified  in  this  case,  on 
the  ground  that  he  had  a  common  interest  in  the 
action  which  he  maintained.  I  think  that  he  had  no 
such  common  interest  in  the  action  as  would  exempt 
him  from  liability  on  a  charge  of  maintenance.  In 
order  that  he  might  be  justified  it  was  necessary  that 
he  should  have  some  interest  recognized  by  law  in 
wnat  the  authorities  call  "  the  thing  in  variance," 
which,  I  thinf,  means  the  subject-matter  of  the 
action  then  in  issue  between  the  parties.  I  am  of 
opinion  that  the  defendant  had  no  such  legal  interest 
in  the  subject-matter  of  that  action,  in  which  the  only 
issue  was  whether  or  not  a  libel  had  been  published 
on  Dr.  Tibbits.  It  would  be  strongly  in  violation  of 
public  policy  that  a  man  should  be  allowed,  without 
risking  anything,  to  come  in  and  enable  another  to 
support  an  action  which  that  other,  if  left  to  himself, 
never  would  have  brought.  The  present  oase  is  not 
within  the  exception  which  is  founded  on  the 
existence  of  a  common  interest.  Other  exceptions  to 
the  general  rule  of  the  law  of  maintenance  have  been 
introduced  and  recognized  besides  that  of  oommon 
interest.  But  this  case  does  not  come  within  any  of 
them.  Speaking  for  myself,  I  should  be  sorry  to  see 
any  additions  made  to  those  exceptions. 

Bigby,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Lewis  <fc  Lewis. 

Solicitor  for  the  defendant,  Richard  Furber. 


Wsb  ttourt  of  3Ju0ttce. 


Chan.  Div.  ) 
North,  J.  j 


July  27, 1894. 


Attorney-General  v.  Dean  and  Chapter  of 
Christ  Church,  Oxford,  (a.) 

Charity — Charity  Commissioners — Jurisdiction — En- 
dowment—  College — Exhibition — Public  school — En- 
dowed school— Endowed  Schools  Act,  1869  (32  &  33 
Vict,  c  56),  ss.  4,  5,  6,  8,  24— Endowed  Schools  Act,  « 
1873  (36  <fe  37  Vict,  c  87),  s.  9— Endowed  Schools 
Act,  1874  (37  &  38  Via.  c.  87),  s.  6. 

Where  under  a  charitable  trust  a  fund  was  applicable 
to  the  maintenance  of  exhibitions  tenable  at  the  University 
of  Oxford  which  were  open  to  the  competition  of  schools, 
some  of  which  were  included  in  the  Endowed  Schools 
Acts,  and  one  of  which,  being  a  public  school,  was  excluded 
from  their  operation, 

Held,  that  such  exhibitions  were  educational  endow- 
ments within  the  meaning  of  the  Endowed  Schools  Acts; 
and  that  the  Charity  Commissioners  had  exclusive  juris- 
diction to  deal  with  the  whole  fund,  including  that  part 
of  it  available  for  exhibitions  applicable  to  the  public 
school. 

Summons. 

This  was  a  summons  for  directions  by  the  present 
relators  in  this  suit,  which  was  commenced  in  1808. 
The  facts  were  as  follows. 

Edward  Careswell,  of  Bobbington,  in  the  county  of 
Stafford,  by  his  will  dated  the  3rd  of  February,  1689, 
devised  certain  lands  in  the  county  of  Salop  to  be 
chargeable  with  the  payment  of  certain  sums  for  the 
maintenance  of  exhibitioners  at  Christ  Church,  Oxford ; 
and  by  a  codicil  he  gave  a  stipend  to  the  minister  at 
Bobbington,  Staffordshire,  to  be  deducted  from  such 
exhibitions.  The  fee  simple  of  the  lands  was  vested 
in  trustees ;  and  at  the  present  time  the  charity  was 
regulated  by  a  scheme  made  in  the  suit  on  the  11th 
of  February,  1861. 

By  the  provisions  of  this  scheme  the  entire  net 
income  of  the  property  of  the  charity  was  applied 
first  in  augmenting  the  salary  of  the  incumbent  at 
Bobbington  by  the  annual  sum  of  £40  a  year,  and 
next  in  the  maintenance  (subject  to  certain  regula- 
tions and  qualifications)  of  eighteen  exhibitioners, 
being  natives  of  Shropshire,  from  the  following  six 
free  grammar  schools :  four  from  Shrewsbury  School, 
three  from  Bridgnorth,  four  from  Newport,  three 
from  Shif nal,  two  from  Wem,  and  two  from  Donning- 
ton.  In  oase  of  no  proper  candidate  offering  himself 
from  Shropshire,  the  exhibitions  were  open  to  other 
boys  of  the  same  school.  If  no  fitting  candidate 
offered  himself  from  the  school  the  exhibition  was 
open  to  the  general  competition  of  all  the  schools 
subject  to  the  regulation  last  above  mentioned. 

Under  the  same  scheme  there  was  also  a  prise, 
called  the  Careswell  prize,  open  to  the  competition  of 
all  the  schools,  of  the  value  of  £100. 

Between  the  years  1866  and  1890  fifty-one  exhibi- 
tions were  offered—eleven  for  Shrewsbury  School, 
ten  for  Bridgnorth  School,  ten  for  Newport  School, 
nine  for  8hifnal  School,  five  for  Wem  School,  and 
six  for  Donnington  School.  None  of  the  three  last 
schools  took  any  of  these  exhibitions;  Newport 
School  took  seven,  Shrewsbury  eleven,  and  Bridg- 
north one.  Of  the  exhibitions  that  thus  became  open 
for  general  competition  Shrewsbury  School  took  thirty 
and  Newport  School  two. 

Shrewsbury  School  was  a  "  public  school "  within 

(a.)  Beported  by  J.  A.  Price,  Esq.,  Barrister-at- 
Law. 
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section  3  of  the  Pubic  Schools  Act,  1868 ;  the  other 
five  schools  were  " endowed  schools"  within  the 
Endowed  School*  Aots,  1869,  1873,  and  1874. 

In  1890  the  Charity  Commissioners,  under  section  9 
of  the  Endowed  Schools  Act,  1869,  prepared  a  scheme 
for  the  reorganization  of  the  charity.  The  relators, 
who  were  the  present  trustees  of  the  charity,  took 
ont  this  summons,  by  which  they  sought  to  have  it 
declared  that  the  action  of  the  commissioners  was 
ultra  tires,  on  the  ground  that  the  jurisdiction  of  the 
commissioners  was  excluded  by  section  8  of  the  En- 
dowed Schools  Act,  1869,  which  enacts:  "Nothing 
in  this  Act  shall  apply  to  any  school  mentioned  in 
section  3  of  the  Public  Schools  Act,  1868,  or  to  the 
endowment  thereof." 

Section  6  of  the  Endowed  Schools  Act,  1869,  pro- 
vides that:  "  In  this  Act,  unless  the  context  other- 
wise requires,  the  term  '  endowed  school '  means  a 
school  which  is  .  .  .  wholly  or  partially  main- 
tained by  means  of  any  endowment ;  provided  that  a 
school  belonging  to  any  person  or  oody  corporate 
shall  not  by  reason  only  that  exhibitions  are  attached 
to  such  school,  be  deemed  to  be  an  endowed  school." 

The  Charity  Commissioners  appeared  on  the  sum- 
mons, reserving  their  right  of  appeal. 

Smn/en  Eady,  Q.C.,  and  Stallard,  for  the  relators. 
—The  court  only,  has  a  right  to  deal  with  this  oharity, 
for  under  section  8  of  the  Endowed  Schools  Act 
the  Charity  Commissioners  are  excluded. 

They  also  referred  to  Attorney -General  v.  Moisea, 
Tndor's  Charitable  Trusts,  3rd  ed.  p.  855. 

Count- Hardy,  Q.C.,  and  Vaughan  Hawkins,  for  the 
Charity  Commissioners. — This  is  not  an  endowment 
of  Shrewsbury  School— at  least,  it  is  not  an  exclusive 
endowment.  If  the  contention  of  the  trustees  is 
right,  the  Charity  Commissioners  cannot  make  a 
scheme  affecting  a  mixed  endowment.  The  fund 
is  not  an  educational  endowment  of  Shrewsbury 
School,  for  the  money  is  not  received  by  any  pupil 
of  Shrewsbury  School  until  he  has  left  the  school. 
Under  section  6  of  the  Endowed  Schools  Act,  1874, 
the  court  can  have  no  jurisdiction.  [They  referred  to 
section  9  of  the  Endowed  Schools  Act,  1873.]  At 
the  present  time  the  exhibitions  are  practically 
monopolized  by  Shrewsbury  School,  and  the  object  of 
the  commissioners  is  to  give  the  other  schools  some 
benefit  from  the  endowment  by  a  modification  of  the 
scheme  on  which  it  is  applied. 

Swinfen  Eady,  Q.C.,  in  reply.— The  exhibitions  are 
educational  endowments,  for  they  are  competed  for  at 
the  school,  and  they  are  a  pecuniary  resource  of  the 
school,  as  they  induce  parents  to  send  their  sons 
there.  Under  section  6  of  the  Endowed  Schools  Act, 
1874,  the  court  is  deprived  of  jurisdiction  only  in 
cases  where  a  scheme  can  be  framed  under  the 
Endowed  Schools  Acts. 

North,  J. — In  this  case  it  is  not  necessary  to  refer 
to  anything  earlier  than  the  scheme  of  1861.  That 
refers  to  the  original  foundation  of  the  oharity  two 
centuries  before.  [His  lordship  stated  (lie  scheme, 
and  continued :— ]  The  effect  of  the  scheme  was 
thai  the  benefit  of  the  exhibitions  and  prizes  was 
not  to  be  enjoyed  by  any  scholar  while  at  any  of  the 
schools,  but  at  the  University  after  leaving  the  school. 
How  the  question  is  as  to  the  position  of  Shrewsbury 
Bchool,  which  is  one  of  the  schools  mentioned  in 
section  3  of  the  Public  Schools  Aot,  1868,  and, 
therefore,  within  the  exception  contained  in  section  8 
rf  the  Endowed  Schools  Act,  1869.  [His  lordship 
read  that  section.]  The  4th  section  of  that  Act 
lefines  what  an  endowment  is,  and  there  is  no  doubt 
hat  the  Careswell  trust  funds  form  an  endowment. 
the  5th  ejection  defines  what  an  educational  endow- 


ment is.  But  before  coming  to  that  section  I  should 
say  that  for  the  purpose  of  considering  the  position 
of  these  schools  it  is  necessary  to  look  at  them 
separately .  Let  me  take  as  an  example  one  of  those 
which  is  not  within  the  exception  I  have  read — 
Bridgnorth.  What  is  the  position  of  Bridgnorth 
under  the  scheme.  I  think  that  if  the  endowment 
were  wholly  in  respect  of  exhibitioners  from  Bridg- 
north School  it  would  clearly  be  within  the  Aot  of 
1869.  Now,  as  regards  section  5  of  the  Act  it  is  well 
to  bear  in  mind  the  observations  of  Lord  Hatherley, 
L.C.,  in  In  re  Meyricke  Fund,  20  W.  B.  258,  L.  B.  7 
Ch.  App.  500,  showing  the  universality  of  that  section. 
[His  lordship  read  the  paragraph  beginning  "The 
section  speaks,"  and  ending  "  to  which  the  attention 
of  the  Legislature  was  expressly  directed  "  (see  L.  B. 
7  Ch.  App.,  at  p.  502).] 

That  is  the  spirit  in  which  the  section  I  have  just 
read  is  to  be  oonstrued.  [His  lordship  then  considered 
section  6,  and  continued : — ]  It  was  said  that  it  was 
impossible  to  hold  that  either  Shrewsbury  or  Bridg- 
north, supposing  this  to  be  the  only  endowment  it 
had,  was  maintained  by  means  of  any  endowment, 
inasmuch  as  this  endowment  is  not  for  the  mainten- 
ance of  the  school  at  all,  but  for  the  maintenance 
of  persons  who  have  been  scholars  in  the  school 
after  they  have  left.  I  do  not  think  that  that  is 
the  only  meaning  of  the  term  maintenance  in  section 
6;  it  is  one  of  its  well-known  meanings,  but  I 
think  it  has  very  clearly  a  larger  meaning  in  that 
section.  I  think  that  is  shown  by  the  proviso  in 
section  6  :  "  Provided  that  a  school  belonging  to  any 
person  or  body  corporate  shall  not,  by  reason  only 
that  exhibitions  are  attached  to  such  school,  be 
deemed  to  be  an  endowed  school."  That  is  to  say 
that  a  school  which  has  exhibitions  only,  is  not  thereby 
made  an  endowed  school ;  but  if  it  is  an  endowed 
school  on  other  grounds,  then  I  take  it  that  the 
exhibitions  as  well  as  anything  else  are  part  of  the 
educational  endowment  to  which  the  provisions  of  the 
Act  are  to  apply.  There  would  be  no  reason  for 
making  the  exception  that  the  school  should  not  by 
reason  only  that  exhibitions  are  attached  to  it,  be 
deemed  to  be  an  endowed  school,  unless  but  for  the 
exception  the  previous  definition  would  have  had  that 
result.  It  will  be  noticed  that  the  phrase  is  "  exhibi- 
tions attached  to  such  school,"  and  I  take  it  it  is  dear 
that  it  refers  to  exhibitions,  such  as  these  are,  for  the 
maintenance  of  the  scholars  at  the  University  or  else- 
where than  at  the  school ;  and  it  shows,  I  think,  that 
the  exhibitions  attached  to  a  school  in  this  sense,  would 
clearly  bring  it  within  the  words  "  maintained  by 
endowment  in  the  earlier  part  of  the  section,  upon 
which  this  proviso  is  an  exception. 

I  think,  therefore,  that  the  exhibitions  in  question, 
if  attached  only  to  Bridgnorth,  would  not  alone  make 
it  an  endowed  school,  but  would,  having  regard  to  the 
position  the  school  occupies  of  being  otherwise  en- 
dowed, be  part  of  its  educational  endowment,  and 
would  be  applied  for  the  maintenance  of  the  school 
within  the  meaning  of  the  Acts,  or,  in  other  words, 
that  the  school  is  in  part  maintained  by  them.  This 
is  not  at  all  an  unreasonable  meaning  to  give  to  the 
words,  because  you  may  well  say  that  the  school  is 
maintained,  not  merely  by  the  funds  which  pay  the 
masters  and  maintain  the  boys,  but  by  any  larger 
application  of  a  fund  which  has  the  effect  of  in- 
creasing the  attraction  of  the  school,  and  of  benefiting 
it  by  leading  to  the  increase  of  its  pupils  in  that  way. 
If,  therefore,  we  had  to  deal  with  Bridgnorth  alone, 
I  think  that  the  Charity  Commissioners  would  have 
the  sole  jurisdiction  to  make  schemes  with  reference  to 
this  trust.  I  do  not  think  that  it  is  necessary  to  de- 
cide what  the  position  of  matters  would  be  if  the 
Shrewsbury  School  were  the  only  school  to  which  the 
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exhibitions  were  attached.  It  may  be  assumed  for 
my  present  purpose  that,  if  Shrewsbury  alone  had  the 
benefit  of  the  trust,  it  would  not  come  within  the 
powers  of  the  commissioners.  But  the  case  I  have  to 
deal  with,  is  a  case  where  Shrewsbury  is  only  one  of 
the  schools  within  the  scheme  of  the  trust,  which 
includes  also  five  other  schools  which,  in  my 
opinion,  are  clearly  endowed  schools  within  the 
Act. 

The  question  is,  What  jurisdiction  have  the  com- 
missioners as  regards  framing  a  scheme  for  an 
educational  fund  applicable  for  the  benefit  partly 
of  a  school  which  is  a  public  school  under  the  Public 
Schools  Act,  and  partly  of  other  schools  which  are 
not  ?  In  my  opinion  the  24th  section  of  the  Act  of 
1869  shows  that  the  commissioners  have  jurisdiction 
to  deal  with  this  case.  I  think  this  section  shows 
that  the  power  of  the  commissioners  is  not  confined  to 
that  part  of  the  fund  which  is  an  educational  endow- 
ment. I  should  say,  indeed,  that  if  the  words  of 
section  5  stood  alone,  they  would  rather  favour  the 
view  that  it  is  so  confined.  But  I  think  section  24 
makes  it  clear  that  the  commissioners  have  power 
over  the  part  of  the  endowment  which  is  not  educa- 
tional, subject  to  the  limitation  and  control  imposed 
by  that  section.  To  begin  with,  I  do  not  see  the 
sense,  of  saving  in  sub-section  (1)  of  section  24 
that  the  part  of  the  endowment  which  is  applic- 
able to  uses  other  than  educational  is  not  to  be 
diverted  from  such  uses  by  the  scheme,  if  the 
power  to  make  the  scheme  was  limited  to  that  part 
of  the  fund  which  was  applicable  to  educational 
uses.  Then  sub-section  3  of  section  24  provides  that 
if  the  proportion  applicable  to  other  charitable  uses 
exceeds  one-half  of  the  whole  endowment,  the 
governing  body  shall,  so  far  as  regards  the  non- 
educational  purposes,  remain  unaltered  by  the  scheme. 
One  is  at  once  led  there  to  consider  the  other  alterna- 
tive. Supposing  that  the  proportion  applicable  to  the 
other  charitable  uses  does  not  exceed  one-half  of  the 
whole  endowment,  then  this  provision  does  not  apply, 
and  apparently  the  governing  body  may,  as  regards 
its  non-educational  purposes,  be  affected  by  the 
scheme.  But  if  the  jurisdiction  of  the  commissioners 
had  been  confined,  in  the  first  instance,  to  the  part 
devoted  to  educational  endowment,  this  sub-section 
would  have  no  place.  I  think,  therefore,  looking  at 
that  section,  that  the  jurisdiction  of  the  commis- 
sioners is  not  limited  to  that  part  of  the  exhibitions 
in  question  available  for  the  five  schools  which  are 
not  public  schools,  excluding  the  part  available  for 
Shrewsbury  which  is  a  public  school. 

I  think  that  this  is  made  clearer  still  by  the 
9th  section  of  the  Endowed  Schools  Act,  1873. 
At  the  time  when  that  Act  was  passed  the  Public 
School  Commissioners  appointed  by  the  Public 
Schools  Act,  1868,  were  in  existence.  It  is  said  on 
one  side  that  that  is  an  enabling  section,  and  on  the 
other  side  that  it  is  a  disabling  section.  The  mean- 
ing, I  think,  is  this.  It  is  intended  to  say,  that 
where  two  or  more  schools  are  jointly  interested,  one 
being  a  public  school  within  the  Act  of  1868  and  the 
other  not,  the  power  of  the  Charity  Commissioners 
of  dealing  with  the  educational  fund  applicable  to 
both  schools  is  limited  to  the  case  in  whioh  the 
consent  of  the  Public  Schools  Commissioners  is  ob- 
tained. It  can  be  exercised  with  their  consent,  but 
not  without  it ;  and  I  think  that  a  fair  construction 
pf  that  section  is  that  it  is  a  section  having  the  effect 
of  preventing  something  being  done  which  could  be 
done  before.  It  is  first  of  all  disabling  beyond 
all  question.  It  says,  first,  that  something  is  not 
to  be  done,  and  then  it  goes  on  to  point  out  under 
what  special  circumstances  that  thine-  may  be  done. 
To  my  mind   it  throws    a  great    light   upon   the 


construction  of  the  24th  section  of  the  Act  of  1869, 
whioh,  independently,  I  think,  had  not  the  effect 
of  limiting  the  commissioners'  jurisdiction,  and 
section  9  confirms  my  construction  strongly.  Section 
9  has  been  repealed  by  the  Statute  Law  Revision 
Act,  1883  (46  &  47  Vict.  c.  39),  but  that  is  simply 
for  this  reason,  that  the  Public  Schools  Ctomnnssioners 
had  ceased  to  exist.  There  was  no  longer  any  reason 
for  section  9,  and  if  it  were  left  standing  it  would 
come  to  this,  that  it  would  constitute  an  absolute  veto 
on  any  dealing  with  such  funds  as  I  am  referring 
to,  because  such  dealing  could  not  be  done  without 
the  consent  of  the  Pubfic  School  Commissioners,  and 
their  consent  could  not  then  be  had  because  there 
was  no  such  body ;  therefore  the  effect  of  continuing 
section  9  would  be  to  prevent  the  fund  being  dealt 
with  at  all,  and  its  revocation  indicates  again  to  my 
mind  that  when  it  is  out  of  the  way  the  jurisdiction 
of  the  Charity  Commissioners  to  deal  with  such  a 
joint  fund  exists.  Then,  if  that  is  so,  section  6  of 
the  Endowed  Schools  Act  of  1874  seems  to  me  to 
apply ;  that  provides :  ' '  The  power  of  making  schemes 
under  the  Endowed  Schools  Acts  as  amended  by  this 
Act  shall  continue  in  force  for  a  period  of  five  years 
from  the  said  31st  day  of  December,  1874;  and  during 
the  continuance  of  such  powers  any  court  or  judge 
shall  not,  with  respect  to  any  endowed  school  or 
educational  endowment  which  can  be  dealt  with  by 
a  scheme  under  this  Act  and  the  Endowed  Schools 
Act  or  any  of  such  Acts,  make  any  scheme  or  ap- 
point any  new  trustees  without  the  consent  of  the 
Committee  of  Council  on  Education."  Therefore, 
such  consent  not  having  been  obtained,  the  court  or 
judge  is  forbidden  to  act. 

Then  the  case  of  the  Attorney-Ghneral  v.  Moiscs  vu 
referred  to  as  leading  to  a  contrary  conclusion,  which 
case  is  stated  at  page  855  of  Tudor' s  Charitable  Trusts, 
3rd  ed.,  and  not  reported  elsewhere  that  I  know  of. 
In  that  case  the  Master*>f  the  Bolls  read  section  24, 
sub-section  3,  and  pointed  out  that  in  that  oase  there 
was  more  than  half  the  fund  that  was  not  applied 
to  educational  purposes,  and  that  consequently  sub- 
section 3  applied:  "  It  is  plain,  therefore,  that  if 
there  was  no  other  Act,  the  corporation,  through  its 
head,  refusing  to  assent,  the  commissioners  could  not 
by  any  scheme  whatever  appoint  new  trustees  who 
would  have  the  management  of  the  charity  estates, 
or  alter  the  mode  of  dealing  with  them."  I  think 
that  it  is  only  a  fair  inference  to  say  that  when 
the  Master  of  the  Bolls  puts  that  on  the  exist- 
ence of  the  fact  of  the  fund  being  more  than 
a  moiety,  his  view  would,  in  my  opinion,  have 
been  different  in  oase  it  had  been  less  than  a 
moiety  (the  section  contemplating  the  alternative 
state  of  things).  Then,  farther  on,  in  regard  to 
section  6  of  the  Act  of  1874,  he  says :  "  An  educa- 
tional endowment  in  this  section  clearly  means  what 
I  will  call  a  pure  educational  endowment.  Now,  * 
am  not  going  to  interfere  with  respect  to  the  endow-* 
ment  of  the  school  or  the  educational  endowment 
I  am  not  going  to  appoint  new  trustees  of  them.  I 
I  appoint  new  trustees  at  all,  it  is  only  of  the  oH 
charity  estates.  The  educational  endowment  consist 
merely  of  certain  sums  out  of  the  charity  estates  anc 
the  school-house.  There  is  no  other  educations 
endowment.  It  appears  to  me,  therefore,  that  t 
section  does  not  apply  to  the  case  of  a  mixed  endow 
ment,  where,  by  reason  of  the  dissent  of  the  govern 
ing  body,  the  Charity  Commissioners  cannot  mak 
a  scheme  affecting  the  property.  Consequently,  h 
my  opinion,  the  jurisdiction  remains."  That  para 
graph  was  relied  on  a  good  deal,  but  it  must  be  real 
with  the  preceding  paragraph,  which  shows  to  whs 
extent  he  considered  the  jurisdiction  existed.  It  ws 
not  to  interfere  in  any  way  with  the  educations 
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endowment,  but  to   do  something  wholly  outside 
of  it 

In  lny  opinion,  therefore,  the  present  case  is  a  case 
in  which,  under  the  6th  section  of  the  Act  of  1874, 
the  endowment  being  one  which  can  be  dealt  with 
by  scheme  under  the  Endowed  Schools  Acts,  the 
court  or  judge  is  not  to  exercise  jurisdiction. 

Solicitors,  H.  Andrews;  Clabdn;  Solicitor  to  the 
Treasury. 


Wood  v.  Cooper,  (a.) 

landlord  and  tenant — Lease — Covenant— "  Building" 
— "  Annoyance" — Injunction. 

A  lessee  (the  defendant)  covenanted  with  his  lessor 
[the  plaintiff),  his  heirs  and  assigns,  to  build  a  house  on 
the  land  demised,  and  that  he  would  not,  without  the 
plaintiffs  licence,  erect  or  build  "any  other  building 
whatsoever,"  and  that  he  would  "not  do  or  suffer  to  be 
done  on  the  said  premises,  or  any  part  thereof,  any  act, 
matter,  or  thing  which  may  be  or  become  an  annoyance, 
nuisance,  or  disturbance  to  the  neighbourhood  or  to  any 
tenant  of  the  lessor."  A  similar  lease  was  granted  to 
another  person  of  the  adjoining  land.  The  defendant, 
after  a  house  had  been  built  on  the  adjoining  land,  put 
up,  without  the  consent  of  the  plaintiff,  a  permanent 
trtllis-work  on  his  land  close  to  the  boundary  wall, 
which  interfered  with  the  access  of  light,  and  injured 
thrubs  growing  on  the  adjoining  tenant's  land. 

Held,  that  the  trellis-work  was  a  "  building,"  and 
also  created  an  "annoyance"  within  the  meaning  of 
the  covenant;  and  an  injunction  to  restrain  the  same 
was  granted. 

Trial  of  action. 

This  was  an  action  brought  by  the  lessor  of  a 
messuage  and  land  against  the  lessee  for  an  injunction 
restraining  him  from  erecting  on  the  land  leased  to 
kirn,  a  trellis-work,  which  would  have  the  effect  of 
excluding  light  and  air  from  the  adjoining  premises, 
in  the  occupation  of  another  lessee  of  the  plaintiff's. 
By  a  lease  dated  the  11th  of  November,  1878,  and 
made  between  the  plaintiff,  £.  Wood,  of  the  one  part, 
and  A.  Bailey  (the  predecessor  in  title  of  the  defend- 
ant) of  the  other  part,  the  plaintiff,  in  consideration 
{inter  alia)  of  Bailey  erecting  and  finishing  the 
dwelling-house  therein  mentioned,  demised  to  him  the 
piece  of  ground  and  dwelling-house  in  question  for 
ninety-nine  years  from  Michaelmas,  1878,  at  the  rent 
therein  mentioned. 

The  lease  contained  a  covenant  by  Bailey  for  him- 
self, his  executors,  administrators,  and  assigns,  with 
the  plaintiff,  his  heirs  and  assigns,  to  complete  and 
finish  all  the  external  and  internal  works  of  the  said 
dwelling-house  and  buildings,  fences  and  fence  walls, 
in  a  sound  and  workmanlike  manner,  and  not  to  erect, 
bufld,  or  cause  to  be  erected  or  built  upon  the  said 
piece  of  ground  thereby  demised,  without  the  pre- 
rious  licence  in  writing  of  the  lessor,  "any  other 
holding  whatsoever,"  and  not  to  do  or  suffer  to  be 
lone  on  the  said  premises,  or  any  part  thereof,  any 
set,  matter,  or  thing  which  may  be  or  become  an 
anoyance,  nuisance,  or  disturbance  to  the  neigh- 
bourhood or  to  any  tenant  of  the  lessor  parties. 

Divers  mesne  assurances  of  this  lease  took  place, 
thereby  ultimately  it  became  vested  in  the  defendant 
3ooper. 

By  another  lease,  dated  the   14th  of  September, 

(a.)  Reported  by  J.  W.  Gbeiq,  Esq.,  Barrister-at- 
Law. 


1881,  and  made  between  the  plaintiff  of  the  one  part, 
and  B.  Gfrice  of  the  other  part,  the  piece  of  land 
adjoining  that  demised  to  the  defendant  was  demised 
to  Grioe  for  ninety  years  from  Michaelmas,  1881, 
and  the  lease  contained  a  covenant  to  build  a  house 
of  the  value  of  £1,200  on  the  land  within  twenty-one 
years,  and  a  covenant  similar  in  terms  to  that  con- 
tained in  the  lease  to  the  defendant.  This  lease 
eventually  became  vested  in  one  Neale,  who  built  a 
house  in  accordance  with  oovenant  and  went  into 
occupation  of  it  on  the  24th  of  February,  1894. 

The  defendant  shortly  afterwards,  on  the  27th  of 
February,  began  to  erect  a  trellis-work  or  screen 
along  the  northern  frontage  of  his  own  land,  adjoin- 
ing that  of  Neale,  and  about  one  foot  from  the 
boundary  wall,  which  was  eight  feet  high  and  of 
brick.  The  screen  stretched  along  the  boundary  wall 
for  about  fifty-eight  feet,  and  was  about  twelve  feet 
higher  than  the  wall. 

The  plaintiff  was  oommunioated  with  by  Neale,  and 
requested  the  defendant  to  desist  from  going  on  with 
the  trellis-work,  but  he  still  went  on,  and  finished  it. 
The  plaintiff  then  commenced  this  action,  alleging 
that  the  trellis- work  was  an  annoyance,  nuisance, 
and  disturbance  to  Neale,  and  interfered  with  the 
enjoyment  by  him  of  his  house,  and  that  it  constituted 
an  infringement  of  the  covenant  in  the  lease  of  1878 
against  building,  and  that  he  had  never  consented 
to  the  erection. 

Neville,  Q.C.,  and  T.  H.  Carson,  for  the  plaintiff. — 
This  trellis- work  is  a  building  within  the  meaning  of  the 
covenant  of  the  lease.  It  is  meant  to  be  a  permanent 
structure,  and  is  an  annoyance  and  nuisance  to  the 
tenant  of  the  adjoining  land,  as  it  interferes  with 
the  access  of  light,  and  blights  the  growth  of 
the  shrubs  along  the  wall  on  that  side.  "  Annoy- 
ance "  is  a  term  of  wider  connotation  than  nuisance, 
and  the  covenant  clearly  is  directed  to  preventing 
acts  which  strictly  might  not  be  a  "  nuisance  "  in  the 
ordinary  legal  sense :  Tod-Heatly  v.  Benham,  37 
W.  B.  38,  40  Ch.  D.  80. 

Bigham,  Q.C.,  and  0.  L.  Clare,  for  the  defendant. 
— The  trellis-work  is  not  a  "  bunding,"  and  if  it  is 
an  "  erection"  it  does  not  come  within  the  covenant, 
as  that  word,  though  used  elsewhere  in  the  lease,  does 
not  occur  in  the  covenant :  Foster  v.  Fraser,  42  W.  B. 
11,  [1893]  3  Ch.  158.  The  evidence  shows  that  the 
trellis-work  stops  very  little  light,  and  no  claim  can 
be  made  here  as  for  an  ancient  light. 

Neville,  Q.C.,  replied. 

Bomeb,  J. — In  my  opinion  what  the  defendant  has 
done  is  a  breach  in  two  respects  of  the  covenants  that 
are  binding  upon  him.  In  the  first  place,  although 
the  case  is  somewhat  on  the  border  line,  I  come  to  the 
conclusion  that  this  screen,  which  has  been  put  up  is 
a  "  building "  within  the  meaning  of  the  covenant 
which  binds  the  lessee  not,  without  the  lioense  and 
consent  in  writing  of  the  "  lessor  parties  "  being  first 
obtained,  "  to  erect  or  build,  or  cause  or  permit  to  be 
erected  or  built,  upon  the  said  piece  or  parcel  of  ground 
hereby  demised,  or  upon  any  part  thereof,  any  other 
building  whatsoever  save  and  except  a  stable  and 
coachhouse."  This  screen  is  a  very  substantial  erec- 
tion, and  a  firm  one.  It  seems  to  me  that  it  is 
intended  to  be,  and  unless  restrained  would  remain,  a 
permanent  part  of  the  wall  close  to  or  against  which 
it  is  erected.  At  any  rate  it  will  act  in  the  same  way, 
as  far  as  the  plaintiff's  house  is  concerned,  as  if  it  had 
been  a  wall  added  to  a  portion  of  the  former  existing 
wall.  I  think,  undoubtedly,  if  it  had  been  built  of 
brick  it  would  have  been  admitted  to  have  been  a 
breach  of  the  covenant,  and  I  do  not  think  the  fact 
that  it  is  made  of  wood  makes  any  difference  under 
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the  ciroumstanoes.  As  I  have  said,  it  is  a  permanent 
erection  and  a  substantial  one,  and  intended  to  act  as 
such,  and  is,  therefore,  under  the  circumstances,  a 
breach  of  the  covenant  to  which  I  have  just  referred. 
In  the  second  place  I  have  no  doubt  whatever  that  it 
is  a  breach  of  the  covenant  that  the  lessee  "  will  not 
do  or  suffer  to  be  done  on  the  premises  any  act, 
matter,  or  thing  which  might  be  or  become  an  annoy- 
ance to  any  tenant  of  the  lessor."  In  my  opinion, 
undoubtedly,  what  the  defendant  has  done  is  an 
annoyance  to  Mr.  Neale,  the  tenant  of  the  lessor.  In 
the  first  place,  it  does  substantially  interfere  with  the 
access  of  light  to  the  windows  on  the  ground  floor  of 
Mr.  Neale's  building,  and,  notwithstanding  some  parts 
of  the  expert  evidence,  I  feel  satisfied,  beyond  and 
irrespective  of  that,  that  it  causes  an  annoyance  to 
Mr.  Neale,  the  tenant,  within  the  meaning  of  the 
words  used  in  the  covenant.  It  falls  within  the  defi- 
nition of  the  word  "  annoyance  "  in  a  covenant  like 
this  which  was  given  by  the  three  Lords  Justices  in 
the  case  of  Tod-Heatly  v.  Benham.  To  adopt 
the  language  of  Cotton,  L.J.  (40  Ch.  D.,  at  p.  94),  I 
am  satisfied  by  the  evidence  before  me  that  "  reason- 
able people,"  having  regard  to  the  ordinary  use 
of  Mr.  Neale's  house  for  pleasurable  enjoyment, 
would  be  annoyed  and  aggrieved  by  what  has  been 
done  by  the  defendant.  It  would  be  "an  annoy- 
ance or  grievance  to  reasonable,  sensible  people." 
It  is  an  act  which  is  an  interference  with  the 
pleasurable  enjoyment  of  the  house.  Then,  to 
adopt  the  words  of  Lindley,  L.J.  (40  Ch.  D.,  at 
p.  96),  I  think  it  does  "  raise  an  objection  in  the  minds 
of  reasonable  men,"  and  is  an  annoyance  within 
the  meaning  of  the  covenant.  Lastly,  as  pointed  out 
by  Bowen,  L.J.  (40  Ch.  D.,  at  p.  98)",  "  '  Annoyance' 
is  a  wider  term  than  nuisance,  and  if  you  find  a  thing 
which  reasonably  troubles  the  mind  and  pleasure,  not 
of  a  fanciful  person  or  of  a  skilled  person  who  knows 
the  truth,  but  of  the  ordinary  sensible  English 
inhabitant  of  a  house,  if  you  find  there  is  anything 
which  disturbs  his  reasonable  peace  of  mind,  that 
seems  to  me  to  be  an  annoyance,  although  it  may  not 
appear  to  amount  to  physical  detriment  to  comfort." 
I  have  come  to  the  conclusion,  therefore,  that  this  is 
a  clear  breach  of  the  last-mentioned  covenant  as  well 
as  of  the  first,  and  on  both  grounds  I  think  the 
plaintiff  is  entitled  to  succeed.  The  defendant  will 
have  to  pull  it  down,  and  to  pay  the  costs. 

Solicitors  for  the  plaintiff,  Eulberts  &  Hussey. 

Solicitors  for  the  defendant,  Simpson  <fc  OuUingford. 


bZ^J:}  June  21,  22,  1894. 

Collis  v.  Latjgheb.  (a.) 

Easement — Light — Enjoyment  for  twenty  years — Date 
of  commencement  of  period  of  prescription — 2  <fc  3 
Will.  4,  c.  71,  ss.  3,  4. 

A  house  was  built  on  a  piece  of  land  adjoining  the 
defendants  premises.  Its  external  walls  with  the 
window  openings  and  the  roof  were  completed  on  the 
13th  of  December,  1873.  Early  in  1874  the  house  was 
finished,  and  the  plaintiff  (the  owner)  entered  into  occu- 
pation. In  May,  1893,  the  defendant  erected  on  his 
land  a  hoarding  which  obstructed  the  windows,  and  on 
the  16th  of  January,  1894,  an  action  was  begun  by  the 
plaintiff  to  restrain  this  interference  with  the  access  of 
light  and  air  to  the  windows. 

Held,    that    the  period  of  twenty  years  prescribed 


(a.)  Reported  by  J.  W.  Gbeig,  Esq.,  Barrister-at- 
Law. 


by  2  <fc  3  Will.  4,  c.  71,  as  giving  an  indefeasible 
right  to  the  access  of  light  began  to  run  from  the  13*A 
of  December,  1873,  when  the  external  walls,  window 
openings,  and  roof  were  completed,  and  that  there  had 
not  been  during  that  period  any  interruption  within 
section  4  of  the  Act. 

Courtauld  v.  Legh,  17  W.  B.  466,  L.  E.  4  Ex.  126, 
followed. 

Trial  of  action. 

This  was  an  action  brought  by  J.  Collis  and  C. 
Brand,  the  owner  and  tenant  respectively,  of  a  free- 
hold tenement,  to  restrain  the  defendant,  H.  Laugher, 
the  owner  of  the  adjoining  premises,  from  obstructing 
the  access  of  light  and  air  to  the  plaintiffs'  windows. 

The  land  upon  whioh  the  plaintiffs'  house  stood 
originally  belonged  to  the  trustees  of  the  will  of  one 
Tucker. 

In  1873  a  house  whioh  then  stood  on  that  land  was 
destroyed  by  fire,  and  in  October  of  that  year  Tucker's 
trustees  entered  into  a  contract  with  the  builder  for 
the  present  house  to  be  erected  on  the  premises,  on  the 
site  of  the  house  so  burnt. 

On  the  1 3th  of  December,  1873,  the  exterior  walk 
of  the  house  and  the  roof  were  completed,  no  sashes 
or  glass  being  yet  in  the  window  openings,  which 
were  made,  nor  was  the  interior  portion  of  the  home 
then  finished.  The  house  was  actually  finished  in 
1874,  and  in  May  of  that  year  the  plaintiff  J.  Collis 
went  into  occupation.  He  subsequently  purchased 
the  fee  simple  of  the  property  from  Tucker's  trustees. 

In  May,  1893,  the  defendant  erected  on  his  land 
adjoining  the  house  a  hoarding  which  obstructed  the 
access  of  light  to  two  windows  in  the  north  side  of  the 
plaintiffs'  house. 

On  the  16th  of  January,  1894,  the  plaintiffs 
commenced  this  action. 

The  question  raised  for  the  decision  of  the  court 
was  whether  the  plaintiffs  had  acquired  an  easement 
for  the  access  of  light  over  the  defendant's  premises 
to  the  two  windows  in  question  by  an  uninterrupted 
enjoyment  for  twenty  years  within  2  &  3  Will.  4,  c 
71,  ss.  3,  4. 

The  material  sections  of  the  Act  are  as  follows  :— 

3.  When  the  access  of  light  to  and  for  any  dwelling- 
house,  workshop,  or  other  building  shall  have  been 
actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  any  local 
usage  or  custom  to  the  contrary  notwithstanding, 
unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  expressly  made  or  given 
for  that  purpose  by  deed  or  writing. 

4.  Each  of  the  respective  periods  of  years  herein- 
before mentioned  shall  be  deemed  and  taken  to  be 
the  period  next  before  some  suit  or  action  wherein 
the  claim  or  matter  to  which  such  period  may  relate 
shall  have  been  or  shall  be  brought  into  question, 
and  no  act  or  other  matter  shall  be  deemed  to  be  an 
interruption  within  the  meaning  of  this  statute, 
unless  the  same  shall  have  been,  or  shall  be,  *°b~m 
mitted  to  or  acquiesced  in  for  one  year  after  the^ 
party  interrupted  shall  have  had  or  shall  have  notice 
thereof,  and  of  the  person  making  or  authorizing  the 
same  to  be  made. 

NeviUe,  Q.C,  and  Howland  Jackson,  for  the  plains 
tiffs. — The  period  of  twenty  years  runs  from  the  date 
of  the  completion  of  the  external  walls  of  the  house* 
i.e.,  13th  of  December,  1873.  It  need  not  be  hahik 
able  :  Courtauld  v.  Legh,  17  W.  E.  466,  L.  R.  4  Ex.  12&" 
An  enjoyment  for  nineteen  years  and  one  dayfrom  that 
date  secures  to  the  plaintiff  the  ri^ht  of  access  of  light. 
because  no  interruption  supervening  after  that  period 
could  last  for  one  year  within  the  period  of  twenty 
years  from  the  inception  of  the  right.    There  was  not 
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soqmescence  by  the  plaintiff  in  the  erection  of  the 
hoarding;  but  the  action  could  not  be  commenced 
until  the  full  twenty  years  had  expired :  Flight  v. 
Thomas,  11  A.  &  E.  688. 

Oswald,  Q.C.,  and  0.  L.  Clare. — The  house  was 
not  externally  complete  on  the  15th  of  January,  1874, 
when  the  period  begins  to  run,  and  Courtauld  v. 
Legh  does  not  apply. 

Neville,  Q.C.,  replied. 

Bomeb,  J.— I  think  the  plaintiffs  are  entitled  to 
succeed.  It  appears  to  me  that  the  plaintiffs' 
dwelling-house  has,  within  the  words  of  section  3  of 
the  Prescription  Act,  enjoyed  the  access  and  use  of 
light  by  means  of  these  two  windows  for  the  whole 
period  of  twenty  years  before  the  commencement  of 
this  action,  and  that  without  interruption,  treating 
interruption  as  defined  by  section  4.  The  evidence 
adduced  on  behalf  of  the  plaintiffs  has,  I  think,  satis- 
factorily and  completely  established  that  their  house 
was  finished  as  a  building  by  the  13th  of  December, 
1873— completed,  I  mean,  in  this  sense,  that  all 
external  work  was  done,  the  walls  were  finished,  and 
the  windows  placed  in  the  position  they  have  ever 
since  occupied  as  and  for  windows,  the  joists  were  in 
for  the  different  landings,  and  the  roof  was  put  on 
and  completely  tiled.  The  building  externally,  for 
all  external  purposes,  was  completed  and  wind  and 
weather  tight.  It  is  true  that  it  was  not  completely 
finished  inside  so  as  to  be  actually  fit  for  habitation  by 
the  16th  of  January,  1874.  For  example,  in  the 
windows  the  sashes  were  not  put  in,  and  still  less  the 
glass,  the  floors  were  not  completely  laid  on  the 
joists,  and  it  is  plain  that  the  gas  and  the  water  were 
not  completely  laid  on. 

But  it  is  not  necessary  in  order  that  time  may  run 
hi  favour  of  the  owners  of  a  building  like  this  that  it 
should  either  be  occupied  or  be  completely  fit  for 
habitation.  That  is  shown  by  the  case  of  Courtauld 
v.  Legh,  from  which  the  present  only  differs  in 
natters,  in  my  opinion,  of  unimportant  detail. 
Through  these  windows— and  I  use  that  term,  of  course, 
not  as  meaning  a  complete  window  in  the  most  modern 
sense,  as  fitted  with  sashes  and  glass,  but  as  meaning 
an  opening  for  the  building  through  which  light  can 
be  obtained  and  the  benefit  of  the  light — through 
these  windows  as  from  the  13th  of  December,  1873, 
this  building  has  enjoyed  the  light  For  example, 
how  was  it  that  the  gas  man,  who  went  in  to  lay  the 
gas  on  the  5th  of  January,  was  able  to  do  it  com- 
pletely P  Doubtless  he  availed  himself  of  the  light 
coining  through  these  windows  when  he  had  to  do 
that  part  of  his  work  which  was  on  the  part  of  the 
house  adjacent  or  near  to  these  windows.  The 
plaintiffs  have,  in  my  opinion,  established  their  right 
to  come  to  the  court  on  the  16th  of  January,  1894, 
•ad  seek  for  the  injunction  they  ask  as  against  the 
fafrndant.  The  obstruction  put  up  by  the  defendant 
has  been  removed  under  an  arrangement  between  the 
parties  by  whioh  it  has  been  agreed  that  the  question 
of  right  should  be  tried  as  if  the  obstruction  still 
continued.  Under  those  circumstances,  all  I  need  do 
■  to  grant  an  injunction  against  this  defendant  to 
restrain  him  from  interfering  with  the  plaintiff's 
ancient  lights  in  question. 

SoHcitars,  Thomeycrofl  &  Willis,  for  Baker  <fe 
Tkorneycro/t,  Bishop's  Stortford;  Walker,  Son,  <fe 
fttU,  for  W.  Gee  dt  Son,  Bishop's  Stortford. 


Q.  B.  Div.        ) 
(Pollock,  B.,  and  [  Dec.  6,  13. 

Grantham,  J.)    ) 

Bitby  v.  Thompson,  (a.) 

Landlord  and  tenant — Notice  of  determination  of  lease — 
Sufficiency  of  notice — Option — Alternative. 

A  tenant  gave  notice  in  writing  to  his  landlord  of  his 
intention  to  determine  a  lease  in  the  following  terms :  — 
"  I  find  that  I  am  paying  too  high  a  rent,  and  con- 
siderably higher  than  any  of  the  adjoining  houses  are 
able  to  let  for  now.  I  understand  that  the  rent  is  £50 
too  high,  and  I  shall  not  be  able  to  stop  unless  some 
reduction  is  made.  I  give  you  an  early  intimation  of 
this  so  that  you  may  have  ample  time  to  consider  what 
course  you  would  like  to  adopt. 

Held,  that  the  notice  was  sufficient  and  effectual  to 
determine  the  lease. 

Special  case  stated  by  order  of  Master  Wilber- 
force. 

By  the  writ  in  the  action,  issued  the  8th  of 
August,  1894,  the  plaintiff  claimed  a  declaration  that 
the  term  of  years  created  by  a  certain  indenture  of 
lease,  dated  the  25th  of  .February,  1888,  and  made 
between  the  plaintiff  and  defendant,  had  been 
determined  by  the  plaintiff  on  the  25th  of  December, 
1894,  by  notice  pursuant  to  a  proviso  contained  in  the 
lease. 

By  the  terms  of  the  lease  the  defendant  demised 
to  the  plaintiff  certain  premises  known  as  33,  Court- 
field-road,  in  the  parish  of  St.  Mary  Abbotts, 
Kensington,  for  a  term  of  twenty-one  years  from 
the  25th  of  December,  1887,  at  a  yearly  rent  of 
£270.  The  proviso  in  question  declared  that  "  if  the 
lessee  shall  be  desirous  of  determining  this  demise  at  the 
end  of  the  seventh  or  fourteenth  year  of  the  said 
term,  and  of  such  his  desire  shall  give  to  the  lessor 
six  calendar  months'  notice  next  before  the  expira- 
tion of  such  seventh  or  fourteenth  year,  then  and  in 
such  case  at  the  end  of  such  seventh  or  fourteenth 
year  .  .  .  the  said  term  .  •  .  shall  absolutely 
cease  and  determine.     .     .     ." 

On  the  21st  of  October,  1893,  the  plaintiff  wrote  a 
letter  to  the  defendant,  whioh  contained  this  passage  : 
"  I  have  just  been  looking  at  my  lease,  and  I  see  that 
my  first  seven  years  will  be  determined  on  the  25th 
of  December,  1894.  I  have  been  making  inquiries 
for  some  time  past,  and  I  find  that  I  am  paying  too 
high  a  rent,  and  considerably  higher  than  any  of  the 
adjoining  houses  are  able  to  let  for  now.  I  under- 
stand that  the  rent  is  £50  too  high,  and  I  shall  not  be 
able  to  stop  unless  some  reduction  is  made.  I  give 
you  an  early  intimation  of  this  so  that  you  may  have 
ample  time  to  consider  what  course  you  would  like  to 
adopt." 

The  defendant,  in  answer  to  this  letter,  wrote  on 
the  23rd  of  October,  1893 :  "I  think  your  idea  of 
rent  is  considerably  too  low,  but  I  should  be  glad  to 
meet  your  views  if  possible ;  therefore,  if  you  will  at 
once  waive  your  right  to  determine  the  lease  at 
Christmas  next  year  I  will  agree  to  take  a  reduced 
rent  of  £20  per  annum,  making  it  £250  in  lieu  of 
£270." 

On  the  10th  of  January,  1894,  the  defendant  wrote 
to  the  plaintiff,  acknowledging  the  receipt  of  a 
quarter's  rent,  and  saying  "I  did  not  receive  any 
reply  to  mine  of  the  23rd  of  October  last." 

On  the  2nd  of  April,  1894,  the  plaintiff  wrote : 
"  With  regard  to  the  rent,  I  think  £230  is  quite 
enough,  as  the  house  is  really  very  badly  built  and 
necessitates  constant  expenditure  in  repairs." 


(a.)  Reported  by  T.  MatheW,  Esq.,  Barrister-at- 
Law, 
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On  the  3rd  of  April,  1894,  the  defendant  wrote : 
"  I  think  your  proposal  to  reduce  the  rent  to  £230  is 
too  low,  but  in  order  to  meet  your  wishes  so  far  as 
I  can,  I  will  agree  to  reduce  the  rent  to  £240  for  the 
second  period  of  seven  years  if  you  will  at  once  waive 
your  right  to  determine  the  lease  at  Christmas 
next." 

There  was  no  answer  to  this  letter,  but  on  the  6th 
of  July,  1894,  the  plaintiff  wrote:  "Mrs.  Bury 
.  .  .  is  still  very  uncertain  where  she  will  live,  and 
is  not  willing  at  present  therefore  to  take  a  seven 
years'  lease  of  this  house.  If,  however,  you  care  to 
let  us  go  on  for  another  year  from  the  25th  of 
March  next  at  the  rent  of  £240  on  the  terms  of  the 
old  lease,  I  would  be  willing  to  remain  a  tenant  at  this 
rent." 

The  defendant  wrote  in  answer  to  this  on  the  7th 
of  July,  1894 : — "  As  you  did  not  give  me  notice  to 
determine  the  tenancy,  I  quite  understood  that  you 
had  made  up  your  mind  to  continue  for  another  seven 
years,  and  I  can  see  no  reason  now  for  altering  the 
terms  of  the  lease." 

The  questions  for  the  opinion  of  the  court  were : 

(1)  Whether  the  letter  of  the  21st  of  October,  1893, 
was  sufficient  and  effectual  to  determine  the  term  of 
years  P 

(2)  Whether  the  defendant  was  estopped  by  his 
conduct  from  denying  that  it  was  a  notice  sufficient 
and  effectual  for  that  purpose  ? 

R.  M.  Bray  and  Edward  Bray,  for  the  plaintiff. — 
The  letter  of  the  21st  of  October,  1893,  constitutes  a 
sufficient  notice,  and  that  notice  is  not  affected  by  the 
offer  to  continue  the  lease  at  a  reduced  rent :  Ahearn 
v.  Bellman,  27  W.  B.  928,  4  Ex.  D.  201.  Bram- 
well,  L.J.,  in  that  case  says,  at  p.  214 :  "I  should 
wish  to  add  one  remark.  Let  us  suppose  that  the 
tenant  had  given  a  notice  to  quit  sufficient  in  its  terms, 
and  had  said,  '  But  I  am  willing  to  continue  in 
possession,  and  will,  if  you  will  let  me,  at  the 
diminished  rent  of  so  much.'  Could  there  have  been 
any  doubt  that  that  would  have  been  a  good  notice  on 
the  part  of  the  tenant  P  "  That  is  exactly  the  posi- 
tion here. 

Hon.  A.  Lyttelton,  for  the  defendant, — If  the 
notice  was  clear  and  unambiguous,  it  was  sufficient, 
but  this  was  an  optional  notice.  Brett,  L.J.,  who 
dissented  in  Ahearn  v.  Bellman,  lays  down  the 
law  as  follows :  "If  the  notice  to  quit  gives  the 
tenant  permission  to  remain  in  possession  if  he  will 
accept  terms  then  offered  to  him  it  is  an  optional 
notice,  and  an  optional  notice,  as  Lord  Mansfield 
says,  is  a  bad  notice  according  to  the  law  of  England 
between  landlord  and  tenant."  The  notice  must  be 
such  a  one  that  the  landlord  could  have  maintained 
an  action  of  ejectment.  In  this  case  the  tenant  would 
clearly  not  have  been  liable  to  such  an  action.  A 
notice  which  merely  expresses  dissatisfaction,  or  a 
notice  which  says,  "  unless  you  do  so  and  so  I  shall 
determine  the  tenancy,"  is  bad.  Cotton,  L.J.,  in 
Ahearn  v.  Bellman,  puts  this  very  plainly  at  p.  212 
(4  Ex.  Div.).  He  refers  there  to  Muakett  v.  HiU,  5 
Bing.  N.  C.  694.  The  position  of  the  tenant  here  is 
the  same  as  that  of  the  defendant  in  Mushett  v.  Hill. 
The  tenant  here  says,  "  Unless  you  reduce  my  rent 
I  will  determine  the  tenancy."  The  only  point 
decided  in  Ahearn  v.  Bellman  was  that  a  good  notice 
was  not  invalidated  by  a  proposal  to  initiate  a  new 
tenancy. 


Edward  Bray  replied. 


Cur.  adv.  vult. 


Dec.  13.— Pollock.  B.— In  this  case  the  plaintiff  by 
the  writ  in  the  action  claimed  a  declaration  that  the 


term  of  years  created  by  a  certain  indenture  of  lease, 
by  which  the  plaintiff  held  under  the  defendant,  had 
been  determined  by  the  plaintiff  on  the  25th  of 
December,  1894,  by  notice  in  accordance  with  the 
terms  of  a  proviso  in  the  lease. 

The  defendant,  the  landlord,  contended  that  no 
sufficient  notice  had  been  given.  The  terms  relating 
to  the  determination  of  the  lease  were  of  the  usual 
kind,  and  were  contained  in  a  proviso  as  follows: 
"  Provided  always  .  .  .  that  if  the  lessee  shall  he 
desirous  of  determining  this  demise  at  the  end  of  the 
seventh  or  fourteenth  year  of  the  said  term  " — twenty- 
one  years  from  the  25th  of  December,  1887— "and 
of  such  his  desire  shall  give  to  the  lessor  six  calendar 
months'  notice  next  before  the  expiration  of  such 
seventh  or  fourteenth  year,  then  and  in  such  case  at 
the  end  of  such  seventh  or  fourteenth  year  .  .  . 
the  said  term  .  .  .  shall  absolutely  cease  and 
determine." 

The  notice  upon  which  the  plaintiff  relies  is  con- 
tained in  a  letter  from  him  to  the  defendant  on  the 
21st  of  October,  1893,  more  than  a  year  before  the 
first  seven  years  would  expire.  The  passage  upon 
which  the  plaintiff  bases  his  contention  is  this:  "I 
have  just  been  looking  at  my  lease,  and  I  see  that  my 
first  seven  years  will  be  determined  on  the  25th  of 
December,  1894.  I  have  been  making  inquiries  for 
some  time  past,  and  I  find  that  I  am  paying  too  high 
a  rent,  and  considerably  higher  than  any  of  the 
adjoining  houses  are  let  for  now.  I  understand  that 
the  rent  is  £50  too  high,  and  I  shall  not  be  able  to 
stop  unless  some  reduction  is  made.  I  give  yon  an 
early  intimation  of  this  so  that  you  may  have  ample 
time  to  consider  what  course  you  would  like  to 
adopt." 

The  defendant's  answer  to  this  letter  was  a  sugges- 
tion that  the  rent  should  be  reduced  £20  per 
annum. 

The  only  question  is  whether  the  plaintiff's  letter, 
taken  as  a  whole,  is  suoh  a  notice  as  was  contem- 
plated in  the  proviso  in  the  lease — whether,  in  fact, 
the  plaintiffs  letter  is  in  itself  a  sufficient  notice  to 
quit.  The  proviso  does  not  make  any  form  of  wards 
necessary,  nor  does  it  require  the  notice  to  be  in 
writing. 

It  is  dear  that  a  notice  in  the  alternative  would 
not  be  sufficient.  Lord  Mansfield  in  Dot  v.  Jade**, 
1  Dougl.  175,  where  the  notice  contained  the  words 
"  or  I  shall  insist  on  double  rent,"  pointed  out  that 
if  the  landlord's  notice  really  contained  the  optic* 
of  a  new  agreement,  the  ejectment  could  not  be  sop* 
ported— that  is  to  say,  that  the  offer  of  an  alteraatm 
in  a  notioe  will  not  do.  His  decision  was  considered  in 
the  case  of  Ahearn  v.  BeUman,  and  the  court  came  to 
the  same  sort  of  opinion  as  Lord  Mansfield,  and  h<  "* 
further,  that  a  clear  notioe  to  quit  was  not  re 
invalid  by  a  statement  to  the  effect  that  the 
would  be  increased  "  should  you  retain  possession 
the  premises." 

I  think  that,  by  the  light  of  the  cases,  we  ought  ti 
read  the  notioe  in  this  way,    "  I  shall  not  stop  ~ 
your  house,"  and  we  ought  to  hold  that  the     * 
did  not  offer  an  alternative.     I  oonf  ess  to  a 
doubt  in  the  case  upon  another  ground. 

The  notice  must  be  in  such  a  form  that  the  landkfl 
will  be  entitled  to  act  upon  it.  Here  it  might  well  h 
argued  that  the  landlord  could  not  treat  the  letter  4 
the  21st  of  October,  1893,  as  a  notice  to  quit,  and  thi 
the  tenant  might  possibly  say,  *'  I  only  meant  that 
should  not  be  able  to  keep  the  house  if  yon  would  of 
give  me  a  reduction  of  rent."  But  on  the  whole 
think  that  the  notioe  is  certain,  and  not  in  the 
native,  and,  therefore,  a  good  and  sufficient  one ; 
though  influenced  by  the  reasons  expressed 
clearly  by  Brett,  L.J.,  in  Ahearn  v.  Bellman,  I 
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the  plaintiff  is  entitled  to  the  declaration  which  he  asks 
for. 

Grantham,  J. — [His  lordship  stated  the  facts.] 
How  can  it  be  said  that  this  was  not  an  unambiguous 
notice  ?  The  tenant  stated  in  his  letter  that  he  was 
pnpared  to  go  on  with  his  tenancy  if  his  rent  was 
reduced.  Here  is  one  gentleman  writing  to  another, 
and  the  tenant  says  plainly,  "  I  shall  not  stop  in  your 
home."  To  my  mind  this  is  a  clear  notice — in  the 
words  of  Bramwell,  L.J.,  in  Ahearn  v.  Bellman, 
"dear  and  intelligible,"  "not  ambiguous  and  not 
optional."  The  landlord  thereupon  accepts  the  pro- 
position of  the  tenant,  and  offers  a  reduction  of  £20. 
The  tenant  declines,  the  landlord  then  makes  an  offer 
of  £30  redaction,  which  is  not  accepted.  He  will  not 
come  down  any  lower,  and  then  he  says,  "  Tou  must 
eo  on,  you  have  not  given  notice."  It  is  a  piece  of 
anarp  practice  on  the  part  of  the  landlord,  but  if  the 
law  compelled  the  tenant  to  go  on  with  the  lease 
there  would  be  no  help  for  him.  He  would  have  to 
pay  the  penalty  of  trusting  his  landlord. 

The  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Solicitor  for  the  plaintiff,  T.  F.  Adshead. 

Solicitors  for  the  defendant,  Gush,  Phillips,  Walters, 
*  Williams. 


Q.  B.  Div.      \ 

eranthamand  >  Dec.  3. 

wrance,  JJ.)) 

Holmes  v.  Formsby.  (a.) 

Landlord  and  tenant — Compensation  to  tenant  for  im- 
provements— Larger  sum  due  to  landlord  for  breach  of 
covenant — Summary  proceedings  by  landlord  to  recover 
balance—Agricultural  Holdings  Act,  1883  (46  &  47 
Vict.  c.  61),  m.  6,  24. 

Where  a  tenant  has  made  a  claim  for  compensation 
for  unexhausted  improvements  under  the  Agricultural 
Holdings  Act,  1883,  and  the  landlord  has  made  a 
counter-claim  for  damages  for  breach  of  covenant,  and 
an  arbitrator  has  awarded  that  the  sum  due  to  the  land- 
lord exceeds  that  due  to  the  tenant,  the  landlord  cannot 
make  use  of  the  summary  procedure  of  the  Act  to  recover 
tie  balance  due  to  him. 

Application  by  the  defendant  for  a  prohibition  to 
the  county  court  of  Norfolk. 

The  defendant,  having  been  the  tenant  of  a  farm, 
on  the  expiration  of  his  tenancy  made  a  claim  against 
the  plaintiff,  the  landlord,  under  the  Agricultural 
Holdings  Act,  1883,  for  compensation  for  unex- 
hausted improvements.  The  plaintiff  made  a  counter- 
claim against  the  defendant  for  damages  for  breach 
of  covenant  to  repair.  The  claim  and  counter-claim 
were  referred  to  arbitration.  By  the  award  £18  6s.  5d. 
was  given  to  the  defendant,  and  £49  7s.  to  the  plain- 
tiff, and  it  was  awarded  that  the  defendant  should 
pay  the  balance  of  £30  10s.  7d.  to  the  plaintiff. 

The  plaintiff  instituted  proceedings  under  the  Aot 
hi  the  county  court  to  enforce  payment  of  this  sum ; 
aud  the  defendant  thereupon  applied  for  a  prohibition. 

The  Agricultural  Holdings  Aot,  1883,  s.  6 :  "In  the 
ascertainment  of  the  amount  of  the  compensation  under 
this  Act  payable  to  the  tenant  in  respect  of  any 
improvement  there  shall  be  taken  into  account  in 
reduction  thereof: 

"  (e)  Any  sums  due  to  the  landlord  in  respect  of  rent 

(a.)  Beported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


or  in  respect  of  any  waste  committed  or  permitted 
by  the  tenant  or  in  respect  of  any  breach  of  covenant 
or  other  agreement  connected  with  the  contract  of 
tenancy  committed  by  the  tenant." 

Section  7  provides  that  a  tenant  claiming  compen- 
sation shall  give  notice  in  writing  of  his  intention  to 
the  landlord.  "  Where  a  tenant  gives  such  notice  the 
landlord  may  ....  give  a  counter-notice  in 
writing  to  the  tenant  of  his  intention  to  make  a  claim 
in  respect  of  any  waste  or  any  breach  of  covenant  or 
other  agreement." 

Section  8 :  "  The  landlord  and  tenant  may  agree  on 
the  amount  ...  of  compensation  to  be  paid 
under  this  Act." 

If  in  any  case  they  do  not  agree  the  difference  shall 
be  settled  by  a  reference. 

Section  24  :  "  Where  any  money  agreed  or  awarded 
or  ordered  on  appeal  to  be  paid  for  compensation, 
costs,  or  otherwise  is  not  paid  within  fourteen  days 
,  .  .  it  shall  be  recoverable  upon  order  made  by 
the  judge  of  the  county  court  as  money  ordered  by  a 
county  court  to  be  paid  is  recoverable." 

Channell,  Q.C.,  and  Low,  for  the  defendant,  the 
tenant,  in  support  of  the  application. — The  county 
court  has  no  jurisdiction  to  entertain  these  proceedings. 
Section  6  only  enables  the  landlord  to  reduce  the  tenant's 
olaim.  There  is  no  provision  in  the  Aot  by  which  the 
landlord  is  enabled  to  make  use  of  the  summary  pro- 
cedure of  the  Act  in  order  to  enforce  payment  of  any 
balance  that  may  be  found  to  be  due  to  him. 

They  referred  to  Farquharson  v.  Morgan,  42  W.  E. 
306,  [1894]  1  a  B.  552. 

Jelf,  Q.C.,  and  H.  F.  Wilson,  for  the  plaintiff, 
the  landlord. — The  contention  raised  by  the  defend- 
ant, if  successful,  will  render  the  Act  unworkable. 
The  language  of  section  24  is  wide  enough  to 
include  the  case  of  a  balance  due  to  the  landlord. 
If  the  landlord  cannot  obtain  payment  under  the 
Act,  how  is  he  to  do  so  ?  By  section  19  the  award 
shall  specify  the  particulars  of  the  compensation, 
and  it  will  be  impossible  for  the  landlord  to  say 
which  part  of  his  counter-claim  has  been  set  off 
against  the  tenant's  claim,  and  which  part  is  left  to 
be  recovered  by  proceedings  outside  the  Act.  The 
right  principle  to  apply  to  the  construction  of  the 
Act  is  that  introduced  by  the  Judicature  Act— viz., 
that  where  a  counter-claim  exceeds  the  olaim  judg- 
ment may  be  given  for  the  balance. 

Grantham,  J. — The  Agricultural  Holdings  Act, 
1883,  was  passed  for  the  benefit  of  tenants,  and  by 
the  provisions  of  the  Act  they  can  obtain  compensa- 
tion for  unexhausted  improvements,  which  previously 
they  had  been  unable  to  get.  It  was  seen  that  it 
would  be  a  hardship  for  the  landlord  to  be  saddled 
with  the  cost  of  these  improvements,  when  he  might 
at  the  same  time  have  a  claim  against  the  tenant  for 
damages  for  breach  of  covenant.  Therefore,  two 
provisions  were  introduced  into  the  Aot,  by  one  of 
which  the  landlord  was  enabled  to  charge  his  estate 
with  the  cost  of  these  improvements.  The  other  pro- 
vision is  contained  in  section  6,  which  enacts  that  the 
effect  of  that  section  was  to  give  the  landlord  a  set- 
off to  the  extent  of  the  tenant's  olaim  for  compensa- 
tion, but  there  are  no  words  in  the  Aot  by  which  the 
landlord  is  enabled  to  enforce  payment  under  the  Aot 
of  any  balance  that  may  be  due  to  him  from  the 
tenant  after  the  set-off. 

Lawrancb,  J. — I  am  of  the  same  opinion.  There 
are  two  answers  to  the  argument  put  forward  on 
behalf  of  the  landlord.  In  the  first  place,  the  Act 
contains  no  provision  by  which  a  landlord  is  enabled 
to  state  a  claim  against  a  tenant.  If  the  Act  were 
one  for  the  adjustment  of  accounts  between  landlord 
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and  tenant,  there  would  be  many  cases  where  a  tenant 
would  not  be  entitled  to  any  compensation,  although 
the  landlord  might  have  a  claim  for  damages  for 
breach  of  covenant.  But  the  Act  only  deals  with 
those  cases  in  which  the  tenant  has  a  claim  for  com- 
pensation, and  then  the  landlord  may  raise  his 
counter-claim,  if  he  has  one.  If  the  Act  had  taken 
away  from  the  landlord  any  remedies  which  he 
formerly  possessed,  I  should  have  been  more  disposed 
to  agree  with  Mr.  Jelf 's  contention ;  but  what  does 
the  Act  say?  The  landlord  may,  by  his  counter- 
claim, reduce  or  equal  the  amount  of  compensation 
due  to  the  tenant,  but  if  he  exceeds  it,  then,  as  to  the 
balance,  he  is  in  the  same  position  as  he  was  before 
the  Act  was  passed,  and  has  all  the  remedies  which 
he  formerly  possessed. 

Order  for  prohibition  to  issue. 

Solicitors  for  the  applicant,  Orowders  &  Vizard,  for 
Mills  <fe  Reeve,  Norwioh. 

Solicitors  for  the  respondent,  White  &  Borrett,  for 
Jarrod  &  Wilson,  Diss. 


IN   BANKRUPTCY. 


Oct.  26 ;  Deo.  21. 


Q.  B.  Div. 

(Vaughan  Williams  and 

Kennedy,  JJ.) 

In  re  Smith. 
Ex  parte  Tabbuck.  (a.) 

BiU  of  sale — Consideration  truly  stated — BiUs  of  Sale 
Act,  1878  (41  £42  Vict.  c.  31),  s.  10  (3)— Bills  of 
Sale  Act,  1882  (45  &  46  Vict.  c.  43),  a.  8. 

Six  persons  joined  together  to  advance  the  sum  of  £600 
to  S.  They  contributed  the  loan  in  different  amounts 
and  at  different  times.  When  the  whole  £600  had  been 
advanced,  S.  gave  a  bill  of  sale  to  T.,  one  of  the  six,  to 
secure  the  loan  of  £600.  The  consideration  was  therein 
stated  as  "  £600  now  paid  by  T." 

Held,  that  this  was  a  true  statement  of  the  considera- 
tion, and  that  T.  was  not  a  trustee,  but  merely  a  collector 
for  the  six  lenders* 

Appeal  from  his  Honour  Judge  Shand,  in  the 
county  court  of  Liverpool,  declaring  a  bill  of  sale 
void  against  the  trustee  in  bankruptcy  upon  the 
ground  that  the  consideration  was  not  truly  stated 
therein. 

Upon  the  9th  of  December,  1890,  the  firm  of 
Ironside  &  Smith,  printers,  of  Liverpool,  assigned 
their  property  to  one  Stubbs  for  the  benefit  of  their 
creditors.  Six  friends  of  Smith,  the  debtor  in  this 
case,  thereupon  clubbed  together  to  re-purchase  the 
plant  and  stock-in-trade  for  him  in  order  that  he 
might  continue  the  business.  The  price  was  fixed 
at  £600,  which  was  contributed  in  various  amounts, 
Tarbuck,  the  appellant  in  this  case,  who  was  one  of 
the  six,  contributing  £90.  The  money  was  paid  at 
different  times,  some  direct  to  Stubbs,  some  to  the 
debtor,  and  some  to  Tarbuck. 

Upon  the  6th  of  July,  1891,  when  all  the  money 
had  been  paid,  Stubbs  assigned  the  property  to  Smith, 
who,  on  the  7th  of  July,  gave  a  bill  of  sale  upon  it  to 
Tarbuck,  wherein  the  consideration  was  stated  as 
"  £600  now  paid  by  Tarbuck."      • 

Upon  the  1st  of  September  Tarbuck  gave  a  memo- 
randum to  the  other  contributors  acknowledging 
that  he  held  the  bill  of  sale  as  trustee  for  them. 

Upon  the  bankruptcy  of  the  debtor  the  trustee  in 

(a.)  Reported  by  P.  M.  Francke,  Esq.,  Barrister - 
at- Law. 


bankruptcy  moved  to  have  the  bill  of  sale  declared 
void,  upon  the  ground  that  the  consideration  was  not 
truly  stated. 

The  county  court  judge  declared  the  bill  void. 

Tarbuck  appealed. 

Cooper  Willis,  Q.C.,  and  Arthur  Russell,  for  the 
appellant.— The  loan  in  this  case  was  a  present 
advance,  and  therefore  the  consideration  was  truly 
stated  as  "  £600  now  paid  "  within  the  decisions  in 
The  Credit  Co.  v.  Pott,  29  W.  B.  326,  6  Q.  B.  D.  295; 
In  re  Munday,  Ex  parte  Allam,  33  W.  B.  231,  14 
Q.  B.  D.  43 ;  In  re  Chapman,  Ex  parte  Johnson,  32 
W.  B.  693,  26  Ch.  D.  338 ;  In  re  Hockaday,  Ex  putt 
Nelson,  35  W.  B.  264,  4  Morr.  12.  It  is  also 
substantially  correct  to  set  forth  the  sum  as  being 
paid  "  by  Tarbuck  " ;  he  found  £90  of  it,  when  repaid 
he  was  to  distribute  the  money  pro  rata  among  tae 
lenders,  who  had  a  perfect  right  to  make  him  their 
nominee  for  the  purposes  of  taking  the  bill  of  sale, 
and  to  assign  to  him  all  their  rights  thereunder: 
Davis  v.  Burton,  32  W.  B.  423,  11  Q.  B.  D.  537; 
Melville  v.  Stringer,  32  W.  B.  890,  13  Q.  B.  D.  392. 

Reed,  Q.C.,  and  F.  A.  Davis,  for  the  respondent— 
The  consideration  is  not  truly  stated  in  this  bill  of 
sale,  for  the  money  was  notpaid  or  lent  by  Tarbuck. 
[Yaughan  Williams,  J.— Suppose  six  persons  con- 
tribute £100  each  to  lend  to  A.  B.  in  one  sum,  and 
arrange  that  the  loan  is  to  be  from  one  C.  D.    Could 
not  an  action  be  brought  by  C.  D.  ?]    Apart  from  the 
Bills  of  Sale  Act  it  could,  but  the  fact  that  an  action 
would  lie  does  not  make  the  statement  of  the  con- 
sideration true ;  the  intention  of  the  Bills  of  Sale  Act 
is  that  the  real  transaction  should  appear  on  the  face 
of  the  bill  of  sale.    [Kennedy,  J.— Is  not  the  sub- 
stantial truth  set  out  in  the  bill  of  sale  ?  In  re  Haynm, 
Ex  parte  National  Mercantile  Bank,  28  W.  B.  848, 15 
Ch.  D.  42.]     That  decision  has  been  modified  in 
Richardson  v.  Harris,  37  W.  B.  426,  22  Q.  B.  D.  263; 
and  The  Credit  Co.  v.  Pott  has  been  varied  in  Ex  park 
Berwick,  In  re  Yowig,  29  W.  B.  292.     Moreover,  this 
was  a  bill  of  sale  given  to  a  trustee,  and  by  section 
10  (3)  of  the  Bills  of  Sale  Act,  1878,  if  the  bill  is  given 
subject  to  any  declaration  of  trust  not  contained  in 
the  body  thereof,  such  declaration  shall  be  deemed 
part  of  the  bill  and  shall  be  written  on  the  same 
paper  or  parchment  therewith  before  the  registration, 
and  shall  be  set  forth  in  the  copy  filed  under  the  Act 
This  was  not  done  here,  consequently  any  of  the 
contributors  could  have  sued  Smith  for  money  lent, 
and  he  would  not  have  been  protected  by  payment  to 
,  Tarbuok.    Even  in  equity  no  one  but  the  real  owner 
can  give  a  good  discharge :  Weatherby  v.  St.  Giorgio, 
2  Hare,  624.    The  memorandum  given  by  Tarbuok 
was  a  contemporaneous  deed  constituting  a  defeasance 
under  section  10  (3)  of  the  Act,  and  ought  to  have 
been  written  on  the  same  paper  and  registered  with 
the  bill  of  sale:    Melville  v.  Stringer;    Edwards  v. 
Marcus,  38  Solicitors'  Journal,  234,  [1894]  1Q.B. 
587. 


Cooper  Willis,  Q.C.,  replied. 


Cur.  adv.  vulU 


Deo.  21. — Kennedy,  J. — I  am  of  opinion,  aft* 
consideration,  that  this  appeal  should  be  allowed* 
The  material  facts  are  that  Tarbuok  and  five  othei 
friends  of  the  debtor  agreed  to  buy  up  for  him  £601 
worth  of  property ;  they  advanced  the  amounts  fl 
unequal  shares  and  arranged  that  Tarbuok  should 
that  the  moneys  were  paid  to  the  vendor.  * 
moneys  were  to  be  paid  as  if  on  account  of  Tarbuck 
and  were  to  be  repaid  to  him  as  a  trustee  by  instat 
ments  of  £100  secured  by  this  bill  of  sale.  I  dnfsn 
in  some  respects  from  the  county  court  judge  in  tfcs| 
inferences  he  drew  from  these  facts.     He  found  that 
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each  loan  was  a  separate  one,  to  which  I  do  not  agree. 
I  do  find  that  the  arrangement  was  that  if  the  matter 
went  through,  the  money  was  to  be  repayable  as  stated 
in  the  bill  of  sale.  Tarbuck  was  not  strictly  a  trustee, 
bat  took  such  a  part  as  made  him  responsible  to  the 
whole  party  for  seeing  that  the  money  was  paid  to  the 
render  Stubbs.  As  I  understand  the  evidence,  some 
cheques  were  handed  to  Tarbuck,  some  to  Smith,  and 
tome  to  Stubbs.  Tarbuck  saw  that  the  transaction 
was  properly  carried  out,  and  upon  the  conclusion  of 
the  payments  it  became  the  duty  of  Smith  to  give, 
and  of  Tarbuck  to  take,  the  bill  of  sale  in  dispute. 
It  ii  said  that  the  consideration  therein  was  not 
truly  stated.  The  statement  is  "  £600  now  paid  by 
Tarbuck  to  Smith." 

It  has  been  urged,  firstly,  that  "  now  paid "  is 
nntrue.  I  do  not  think  there  is  anything  in  that 
objection.  The  important  point  in  regard  to  time  is 
whether  the  advance  is  present  or  past.  In  this  case 
the  advance  was  really  a  present  one.  In  point  of 
troth,  both  for  legal  and  Dusiness  purposes,  it  was 
"now  paid."  See  The  Credit  Co.  ▼.  Pott,  In  re 
Mundoy,  Ex  parte  AUam,  In  re  Chapman,  Ex  parte 
Johnson* 

Secondly,  it  was  contended  that  the  money  was 
not "  paid  by  Tarbuck."  I  believe  that  it  did  in  fact 
pan  largely  through  his  hands.  The  transaction  was 
an  honest  one,  and  it  would  be  wrong  for  the  court 
to  say  that  this  bill  of  sale  is  bad  on  the  ground  that 
the  money  was  not  paid  by  him.  He  did,  in  fact,  act 
at  an  agent  responsible  to  see  that  the  moneys  were 
duly  applied.  1  think  it  was  an  honest  transaction, 
and  not  in  contravention  of  the  statute. 

Vaughan  Williams,  J.— I  agree.  I  think  the 
consideration  was  truly  stated.  Tarbuck  was  in  the 
position  of  a  collector,  and  if  a  bill  of  sale  is  given  to 
a  person  in  that  position  it  is  true  to  state  the  con- 
nderation  therein  as  now  paid  by  the  collector.  We 
do  not  think  there  is  anything  in  the  point  as  to  a 
defeasance  under  section  10  (3)  of  the  Act,  there  was 
no  declaration  of  trust. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Snowball,  Lewes,  <fe 
WoodeoU. 

Solicitors  for  the  respondent,  Chappell,  Griffiths,  & 
Bnadbridge,  for  Nield,  Liverpool. 


a  B.  Div.  "\ 

(Vaaghan  Williams  and  J  Deo.  15. 

Wright,  JJ.)  ) 

In  re  Matjnd. 
Ex  parte  Maund.  (a.) 

Bankruptcy — Amendment  of  petition — Adding  creditors 
after  expiration  of  three  months  from  date  of  act  of 
bankruptcy  alleged  in  petition — Bankruptcy  Act,  1883 
(46  <*  47  Vict.  c.  52),  s.  6,  sub-section  1  (a),  (c) ;  ss. 
105(3),  107. 

A  petition  cannot  be  amended  by  the  addition  of 
**ditor*  after  the  expiration  of  three  months  from  the 
•*  of  bankruptcy  alleged  therein. 

Appeal  by  the  debtor  against  an  order  made  by 
the  registrar  of  the  county  court  at  Tredegar,  allowing 
At  creditors  to  amend  their  petition  by  adding  three 
ether  creditors. 

Upon  the  5th  of  March,  1894,  the  debtor  executed 
ft  deed  of  assignment  for  the  benefit  of  his  creditors, 

(a.)  Reported  by  P.  M.  Frabtcke,  Esq.,  Barrister- 
at-Law. 


which  was  the  act  of  bankruptcy  relied  upon  in  the 
petition. 

Upon  the  16th  of  May  the  petition  was  presented 
by  four  creditors  for  small  sums,  amounting  in  all  to 
£56  5s. 

Upon  the  6th  of  June  the  debtor  gave  notice  that  he 
intended  to  dispute  the  debts  alleged  to  be  due  to  two 
of  the  creditors,  to  the  amount  of  £10  4s.  2d.  The 
creditors  thereupon,  being  aware  that  they  could  not 
suoooessfully  oppose  the  debtor's  contention,  and  that 
the  amount  of  debts  alleged  in  the  petition  would 
thereby  be  reduced  below  £50,  applied  for  leave  to 
amend,  and  upon  the  22nd  of  June  an  order  was 
made  allowing  them  to  amend  by  adding  three  other 
creditors  for  a  total  amount  of  £9  15s.  5d. 

The  debtor  appealed. 

Corner,  for  the  appellant. — The  registrar  had  no 
power  to  allow  these  three  creditors  to  be  added  after 
the  expiration  of  three  months  from  the  act  of  bank- 
ruptcy alleged  in  the  petition,  for  they  would  have  no 
right  to  take  advantage  of  it. 

Muir  Mackenzie,  for  the  respondent. — The  debtor 
did  not  give  any  notice  to  dispute  the  petition  until 
the  6th  of  June,  which  was  after  the  expiration  of  three 
months  from  the  date  of  the  act  of  bankruptcy.  The 
court  has  power  to  amend  the  petition  by  the  terms 
of  section  105  (3)  of  the  Bankruptcy  Act,  1883 :  "  The 
court  may  at  any  time  amend  any  written  process  or 
proceeding  under  this  Act  upon  such  terms,  if  any, 
as  it  may  see  fit."  These  words  are  as  wide  as  they 
can  be.  The  court  clearly  has  power  to  add  a 
petitioner,  though  he  is  too  late  to  petition  alone  : 
Ex  parte  Dearie,  33  W.  E.  440,  14  a  B.  D.  184;  In  re 
Ellis,  Ex  parte  Hinshelwood,  4  Morr.  283. 

Vaughan  Williams,  J.  (after  stating  the  facts).— 
I  am  of  opinion  that  this  order  for  amending  ought 
not  to  have  been  made.  It  has  been  urged  that 
section  105  (3)  of  the  Bankruptcy  Act,  1883,  gives 
the  oourt  power  to  make  any  amendment  without 
any  limitation  whatever,  but  it  is  clear  that  it  cannot 
be  construed  so  as  to  give  the  court  power  to  allow 
the  presentation  of  a  petition  inconsistent  with  the 
powers  given  in  that  respect  by  the  same  Act.  If 
such  an  amendment  were  allowed  it  would  be  possible 
for  a  number  of  small  creditors  to  present  a  petition, . 
and  then,  after  the  expiration  of  three  months  from " 
the  date  of  the  act  of  bankruptcy  alleged  therein,  to 
add  another  creditor  for  an  amount  exceeding  £50. 
Then  all  the  small  creditors  might  fail  to  prove  their 
debts  at  the  hearing,  yet  the  added  creditor,  who 
could  not  have  presented  the  petition  alone,  might 
succeed. 

The  case  of  In  re  Maugham,  Ex  parte  Maugham, 
36  W.  B.  846,  21  Q.  B.  D.  21,  is  against  the 
contention  of  the  respondent  in  this  case.  It  is 
plain  from  the  judgment  of  Cave,  J.,  in  that 
case  that  the  power  given  to  the  oourt  by  sec- 
tion 107  of  the  Bankruptcy  Act,  1883,  to  substitute 
another  creditor  where  the  petitioner  does  not  pro- 
ceed with  due  diligence  ought  not  to  be  exercised 
after  the  expiration  of  three  months  from  the  date  of 
the  act  of  bankruptcy  upon  which  the  petition  is 
founded. 

Weight,  J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Bridges,  Sawtell,  ds  Co., 
for  Hodgens,  Abergavenny. 

Solicitor  for  the  respondent,  The  Solicitor  to  the 
Board  of  Trade. 
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High  Court. 


In  re  Waite.— In  re  Marsh. 


High  Court. 


Q.  B.  Div.  ) 

(Vaughan  Williams  and  '  Dec.  14. 

Wright,  JJ.)  ) 

In  re  Waite. 
Ex  parte  Bentley  Breweries  (Limited),  (a.) 

Bankruptcy — Act  of  bankruptcy — Notice  of  intention  to 

suspend  payment — Bankruptcy  Act,   1883  (46  &  47 

Vict.  c.  52),  s.  4  (h). 

Circular  by  trader  to  his  creditors  held  to  be  a  notice 
of  his  intention  to  suspend  payment  within  section  4  (h) 
of  the  Bankruptcy  Act,  1883. 

In  re  Lamb,  Ex  parte  Gibson  &  Bolland,  4  Morr, 
25,  and  Crook  v.  Morley,  [1891]  A.  C.  316,  40  W.  R. 
Dig.  15,  followed. 

Appeal  from  the  registrar  of  the  county  court  at 
Leeds,  refusing  to  make  a  receiving  order. 

The  petition  was  presented  upon  the  3rd  of  May, 
1894.  No  notice  to  dispute  was  given,  and  the  debtor 
did  not  appear  at  the  hearing?. 

The  act  of  bankruptcy  relied  upon  was  a  notice  of 
intention  to  suspend  payment  alleged  to  be  contained 
in  a  letter  sent  by  the  debtor's  solicitor  to  each  of 
his  creditors,  of  which  the  material  parts  were  as 
follows : — "I  have  been  consulted  by  Mr,  Waite,  and 
I  find  that  his  affairs  are  in  so  complicated  a  state 
that  it  is  only  right  that  his  creditors  should  be 
called  together  to  decide  if  the  serious  loss  to  them 
in  bankruptcy  can  be  avoided.  I  therefore  request 
your  attendance  at  a  meeting  .  .  .  when  a  state- 
ment of  affairs  will  be  submitted." 

The  registrar  held  that  this  letter  did  not  constitute 
a  notice  of  intention  to  suspend  payment,  and  refused 
to  make  a  receiving  order. 

The  petitioning  oreditor  appealed. 

Muir  Mackenzie,  for  the  appellant. — This  letter  was 
clearly  a  notice  of  intention  to  suspend  payment 
within  the  decisions  in  In  re  Lamb,  Ex  parte  Gibson  <fc 
Bolland,  4  Morr.  25 ;  Crook  v.  Morley,  [1891]  A.  C. 
316,  40  W.  B.  Dig.  15;  In  re  Simonson,  Ex  parte 
Ball,  [1894],  1  Q.  B.  433 ;  In  re  Selwood,  Ex  parte 
Dash,  1  Hanson,  66. 

The  debtor  was  not  represented. 

Vaughan  Williams,  J. — In  this  case  a  receiving 
order  ought  to  be  made,  and  in  coming  to  this  con- 
clusion I  do  not  act  upon  my  own  recent  decisions, 
but  follow  the  cases  of  In  re  Lamb,  Ex  parte  Gibson 
A  Bolland  and  Crook  v.  Morley.  The  olaer  decisions 
required  a  formal  deliberate  notice  in  the  words  of  the 
section,  but  the  modern  rule  is  that,  provided  the 
notice  is  unqualified  and  is  a  notice  of  something 
which  the  debtor  absolutely  intends  to  do  independ- 
ently of  the  happening  of  any  future  event,  then  it  is 
enough  to  make  it  an  act  of  bankruptcy  if  it  is  so 
worded  that  an  ordinary  business  man  would  infer 
from  it  an  intention  to  suspend  payment. 

The  oases  have  not  decided  that  it  is  impossible  to 
give  a  notice  whioh  is  not  an  act  of  bankruptcy,  but 
when  a  man  calls  in  a  solicitor  or  accountant  and 
sends  a  notice  to  his  creditors,  it  requires  very  little 
to  make  that  notice  a  notice  of  intention  to  suspend 
payment. 

Wright,  J. — I  concur.  The  test  appears  to  me  to 
be  that  if  a  man  notifies  his  creditors  that  unless 
something  is  done  he  does  not  see  bis  way  to  go  on, 
such  a  notice  is  equivalent  to  a  notice  of  intention  to 
suspend  payment. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Walter  <fe  E.  H.  Foster, 
Leeds. 

(a.)  Beported  by  P.  M.  Franqke,  Esq.,  Barrister- 
at-Law. 


Q.  B.  Div.  )  w     , 

(Vaughan  Williams,  J.)  )  JMov' ' 

In  re  Marsh. 
Ex  parte  The  Trustee,  (a.) 

Bankruptcy  —  Practice  —  Costs  —  Small  bankruptcy—    j 
Review  of  taxation — Bankruptcy  Act,  1883  (46  &  47    I 
Vict.  c.  52),  ss.  72,  73,  121—  Bankruptcy  Ad,  1890    ' 
(53  &  54  Vict.  c.  71),  s.  15— Bankruptcy  Rules,  1886, 
rr.  112  (2),  124. 

By  rule  112  (2)  of  the  Bankruptcy  Rules,  1886,"  where 
the  estimated  assets  of  the  debtor  do  not  exceed  £300  a 
lower  scale  of  solicitor's  costs  shall  be  allowed  in  aU  pro- 
ceedings  under  the  Act  in  which  costs  are  payable  out  of 
the  estate — namely,  three-fifths  of  the  charges  ordinarily 
allowed,  disbursements  being  added." 

Held,  that  the  word  "proceedings"  in  this  rule  in- 
cludes litigious  proceedings. 

Appeal  from  the  taxing  master  of  the  High 
Court. 

This  was  a  small  bankruptcy  in  the  country,  and 
the  assets  did  not  amount  to  £300. 

The  trustee  had  been  compelled  to  take  certain 
litigious  proceedings,  in  which  he  was  defeated,  and 
the  costs  had  to  be  paid  out  of  the  estate. 

The  local  registrar  taxed  the  costs  and  allowed 
them  at  their  full  amount.  The  Board  of  Trade, 
acting  under  the  provisions  of  rule  124  of  the  Bank- 
ruptcy Bules,  1886,  required  the  taxation  to  1* 
reviewed  by  a  bankruptcy  taxing  master  of  the  High 
Court,  who,  following  rule  112  (2),  reduced  the 
amount  allowed  by  two-fifths. 

The  trustee  appealed. 

R.  W.  Barnett,  for  the  trustee,  cited  In  re  Dowson, 
Ex  parte  Javnes,  36  W.  B.  864,  21  a  B.  D.  417,  and 
submitted  that  this  was  a  case  in  which  the  court 
had  discretion  to  allow  the  full  amount  of  costs. 

Muir  Mackenzie,  for  the  Board  of  Trade,  cited  In  re 
Procter,  39  W.  B.  655,  [1891]  2  Q.  B.  433,  and  urgei 
that  it  was  for  the  benefit  of  small  estates  that  role 
112  should  be  strictly  applied. 

Vaughan  Williams,  J. — I  am  afraid  I  must  sop- 
port  the  decision  of  the  taxing  master,  but  I  do  so 
with  regret,  for  I  fear  the  decision  serves  no  usefal 
purpose.  I  doubt  myself  whether  it  was  ever  in- 
tended that  rule  112  should  apply  to  litigious  pro- 
ceedings ;  but  after  the  decision  in  In  re  Procter  I 
feel  justified  in  holding  that  it  does.  I  cannot  fc 
otherwise  than  hold  as  I  do,  but  I  hope  someone  wut 
put  this  matter  right.  I  do  not  like  to  criticize  tit 
rules,  but,  according  to  the  decision  of  Cave,  J., » 
In  re  Dowson,  Ex  parte  Jaynes,  if  a  trustee  suooee&l 
in  litigious  proceedings,  he  can  get  full  costs ;  but  U 
is  obvious  that  he  is  only  entitled  to  an  indemnity 
and  cannot  charge  his  opponent  with  more  than  m 
would  have  had  to  pay  himself. 

However,  as  matters  stand  at  present,  it  append 
that  when  a  trustee  is  successful  he  can  recover  tfej 
full  amount  of  costs  for  the  estate ;  while,  if  he  1< 
he  will  only  be  entitled  to  charge  the  estate  with 
reduced  amount.  Take  also  the  case  of  an.  order 
costs  against  an  unsuccessful  respondent  who 
pay,  and  suppose  that  they  are  allowed  on  the 
scale.  There,  as  the  loser  is  insolvent,  the  solieild 
could  come  on  the  estate  for  his  costs,  and  could  cm 
get  the  lower  scale,  or  less  than  he  would  have  gl 
from  a  solvent  respondent,.  ' 

The  real  fact  is  that  it  "would  be  as  much  totftj 
advantage  of  estates  as  of  everybody  that  the  soak  4 

(a.)  Beported  by  P.  M.  Fbanokb,  Esq.,  Banister- 

at-Law. 
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Court  of  Appeal. 


Ship"  Mecca." 


Ooxtbt  of  Appeal. 


costs  should  be  the  same,  whether  allowed  against 
fbe  estate  or  against  a  respondent. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  A.  G.  Foulkes. 

Solicitor  for  the  respondent,  The  Solicitor  to  the 
Board  of  Trade. 


Court  of  appeal. 


Div.  ) 

r;  and         > 
aith,L.JJ.)) 


Nov.  30;  Deo.  18. 


Prom  Adm.  Div. 
(Lord  Halsbury 
Lindley  and  A.  L.  Smith, 

Smp  "  Mecca." 
Goby  Bros.  &  Co.  (Limited)  and  A.  Legembre  v. 
Owners  of  "  The  Mecca."  (a.) 

Admiralty  —  Jurisdiction  —  Necessaries  supplied  to 
foreign  ship  in  foreign  port  —  Action  m  rem  — 
AdmiraUy  Court  Act,  1840  (3  <fc  4  Vict.  c.  65), 
s.  6— Admiralty  Court  Act,  1861  (24  &  25  Vict.  c. 
10),  s.  5. 

The  Admiralty  Division  of  the  High  Court  has  juris- 
diction  over  a  foreign  ship,  when  in  this  country,  for 
the  price  of  necessaries  supplied  to  her  in  a  foreign 
port. 

The  India,  11  W.  R.  536,  overruled. 

Appeal  from  Bruce,  J. 

The  plaintiffs  Cory  Bros.  &  Co.  (Limited)  were 
coal  merchants,  earring  on  business  in  London, 
Alexandria,  and  Port  Said.  The  plaintiff  A. 
Legembre  carried  on  the  business  of  a  coal  merchant 
at  Algiers.  The  defendant  ship,  The  Mecca,  was  a 
foreign  smp  registered  at  a  Turkish  port 

In  March,  1894,  the  plaintiffs  Cory  Bros.  &  Co. 
(Limited)  supplied  The  Mecca  with  coals  at  Alex- 
andria and  Port  Said,  and  in  August,  1894,  the  plain- 
tiff Legembre  supplied  The  Mecca  with  coals  at 
Algiers. 

The  Mecca  haying  come  to  this  country,  the  plain- 
tills,  on  the  8th  of  October,  brought  an  action  against 
her  in  the  Admiralty  Division,  by  which  they  claimed 
that  the  court  should  pronounce  for  the  sums  due  in 
respect  of  the  coals  with  interest,  and  that  The  Mecca 
and  her  bail  should  be  condemned  in  the  amounts 
found  due. 

On  the  5th  of  November  the  defendants  moved 
before  Brace,  J.,  that  the  writ  and  all  further  pro- 
ceedings in  the  action  should  be  set  aside. 

Bruce,  J.,  feeling  himself  bound  by  the  decision  of 
Dr.  Liiahmgton  in  The  India,  11  W.  B.  536,  made 
the  order  awed  for  by  the  defendants. 

By  the  Admiralty  Court  Act,  1840,  s.  6,  it  is 
enacted  that  "  the  High  Court  of  Admiralty  shall  have 
jurisdiction  to  decide  all  claims  and  demands  whatso- 
ever in  the  nature  of  salvage  for  services  rendered  to, 
or  damage  received  by  any  ship  or  sea-going  vessel, 
or  in  the  nature  of  towage,  or  lor  necessaries  supplied 
to  any  foreign  ship  or  sea- going  vessel,  and  to  enforce 
the  payment  thereof,  whether  such  ship  or  vessel 
may  liave  been  within  the  body  of  a  county  or  upon 
file  high  seas  at  the  time  when  the  services  were 
rendered  or  damage  received  or  necessaries  furnished 
m  respect  of  which  such  claim  is  made." 

The  Admiralty  Court  Act,  1861,  s.  5,  provides  that 
"the  High  Court  of  Admiralty  shall  have  jurisdic- 
tion over  any  claim  for  necessaries  supplied  to  any 
•hip  elsewhere  than  in  the  port  to  which  the  ship 

(a.)  Beported  by  Arnold  Glover,  Esq.,  Barrister- 
at-Law. 


belongs,  unless  it  is  shown  to  the  satisfaction  of  the 
court  that  at  the  time  of  the  institution  of  the  cause 
any  owner,  or  part  owner,  of  the  ship  is  domiciled  in 
England  or  Wales.     .     .     ." 
The  plaintiffs  appealed. 

BucknUl,  Q.C.,  and  Gerard  Ince,  for  the  appellants. 
— It  was  not  the  intention  of  the  Admiralty  Court 
Act,  1840,  to  rob  the  Admiralty  Court  of  its  jurisdic- 
tion with  regard  to  things  done  at  sea.  The  intention 
of  the  Act,  as  of  the  Act  of  Bichard  II.  (13  Bic.  2, 
c.  5),  was  to  prevent  the  Admiralty  Court  from 
interfering  with  contracts  made  in  the  realm  to  be 
carried  out  at  sea.  The  ports  at  which,  in  the  present 
case,  the  necessaries  were  supplied  are  on  the  high 
seas,  and  the  case  comes  within  section  6  of  the  Act 
of  1840.  Dr.  Lushington  changed  his  mind  several 
times  with  regard  to  the  reasons  for  the  Aot  of  1840, 
and  finally  gave  the  Act  a  very  restricted  meaning : 
see  The  Ocean,  2  W.  Rob.  368 ;  Tlie  Wataga,  5  W.  B. 
155,  Sw.  165 ;  The  West  Friesland,  Sw.  454,  7  W.  B. 
Adm.  Dig.  19 ;  The  Flecha,  1  Spinks,  438.  In  the  latter 
case  Dr.  Lushington  expressed  an  opinion  on  the  ob- 

i'ect  of  the  Act  which  was  expressly  dissented  from 
>y  Lord  Watson  in  The  Heinrich  Bjorn,  11  App.  Cas. 
270,  34  W.  B.  Dig.  179.  The  reasoning  in  The 
Wataga  applies  to  the  present  case,  and  that  case  was 
followed  in  The  Anna,  1  P.  D.  253,  24  W.  B.  Dig. 
279.  The  Aot  of  1861  was  a  remedial  Act,  passed  to 
increase  the  admiralty  jurisdiction.  Under  it  the 
court  has  jurisdiction  in  the  case  of  a  collision  be- 
tween foreign  vessels  in  foreign  waters :  The  Courier, 
Lush.  541 ;  and  in  the  case  of  a  collision  between  two 
British  ships  in  foreign  inland  waters :  The  Diana> 
11  W.  B.  189,  Lush.  539.  [Lord  Halsbury.— Dr. 
Lushington,  in  The  India,  seems  to  have  introduced 
the  words  "  British  or  colonial "  into  section  5  of  the 
Act.]  There  is  no  ground  for  that.  The  words  are 
wide :  "  any  ship."  There  is  jurisdiction  to  entertain 
this  action  under  section  5  of  the  Act  of  1861,  but, 
inasmuch  as  in  the  present  case  the  goods  were  sup- 
plied on  the  high  seas,  there  is  jurisdiction  also  under 
section  6  of  the  Act  of  1840 :  see,  as  to  "  high  seas," 
General  Iron  Screw  Collier  Co.  v.  Schurmanns,  8  W. 
B.  732,  1  J.  &  H.  180 ;  E.  v.  Keyn,  2  Ex.  D.  63, 
25  W.  R.  Dig.  87 ;  The  Mali  Ivo,  L.  B.  2  A.  &E.  356, 
17  W.  B.  Adm.  Dig.  23 ;  B.  v.  Anderson,  17  W.  B. 
208,  L.  R.  1  C.  C.  R.  161 ;  The  Franconia,  2  C.  P.  D. 
173,  25  W.  B.  Dig.  209. 

Theyalflo  referred  to  The  Neptune,  3  Enapp,  94,  and 
The  Pacific,  Br.  &  Lush.  243,  12  W.  B.  Dig.  31. 

Pyhe,  Q.C.,  and  A.  E.  Nelson,  for  the  defendants. — 
"Any  ship"  in  section  5  of  the  Act  of  1861  must 
mean  "  any  British  ship."  We  rely  on  The  Ella 
A.  Clark,  11  W.  B.  534,  Br.  &  Lush.  32,  and  The 
India.  Though  The  Ella  A .  Clark  was  overruled  by 
the  House  of  Lords  in  The  Sara,  38  W.  B.  129,  14 
App.  Cas.  209,  it  was  upon  another  point.  Upon 
this  point  neither  it  nor  The  India  has  ever  been 
challenged.  It  is  too  late  to  do  so  now.  If  the 
argument  of  the  appellant  is  right,  the  Court  of 
Admiralty  will  have  an  extraordinary  jurisdiction* 
Foreign  merchants  supplying  foreign  ships  with 
necessaries  will  be  able  to  proceed  in  rem  in  England. 
The  goods  were  not  supplied  on  the  "high  seas." 
Port  Said  is  an  artificial  harbour  which  did  not  exist 
before  the  Suez  Canal  There  are  many  places  where 
the  tide  ebbs  and  flows  which  are  nevertheless  not  the 
"high  seas." 

They  referred  to  the  definitions  in  The  Imperial 
Dictionary  and  Webster's  Dictionary  and  to  the 
Territorial  Waters  Jurisdiction  Aot,  1878. 

BuckniU,  Q.C.,  in  reply.— Section  688  of  the  Mer- 
chant Shipping  Act,  1894,  gives  power  to  arrest  a 
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foreign  ship  that  has  occasioned  damage.  There  is, 
therefore,  no  ground  for  the  suggestion  that  the 
jurisdiction  claimed  would  be  inconvenient. 

He  also  referred  to  R.  v.  Carr  &  Wilson,  31  W.  R. 
121,  10  Q.  B.  D.  76,  and  The  Saxonia,  10  W.  R.  431, 
Lush.  410. 

Cur.  adv.  vu.lt. 

Dec.  18.— Lord  Halsbuby.— The  question  in  this 
case  arises,  as  to  coal  supplied  in  foreign  ports  to  a 
ship  now  here,  whether  the  Admiralty  Division  has 
jurisdiction  to  detain  the  ship  for  the  price  of  the  coals 
so  supplied.  Practically  the  question  resolves  itself 
into  the  question  whether  Dr.  Lushington's  decision 
in  the  case  of  The  India  is  to  be  followed  in  this 
oourt.  In  the  view  I  take  of  that  question  I  think  it 
unnecessary  to  enter  into  the  questions  which  have 
arisen  between  the  common  law  courts  and  the 
Admiralty,  and,  indeed,  I  will  assume  that  up  to  the 
year  1861  the  Oourt  of  Admiralty  would  have  had 
no  jurisdiction  in  this  case,  though,  as  applicable  to 
the  supply  at  Alexandria  and  Algiers,  I  am  by  no 
means  prepared  to  say  that  the  high  seas  do  not  include 
those  places  of  supply;  but,  as  the  Act  of  1861 
appears  to  me  conclusively  to  dispose  of  the  question, 
I  would  rather  rest  my  judgment  upon  the  language 
of  that  statute. 

Now  the  5th  section  of  that  statute  provides  that 
the  High  Oourt  of  Admiralty  shall  have  jurisdiction 
over  any  claim  for  necessaries  supplied  to  any  ship 
elsewhere  than  in  the  port  to  which  the  ship  belongs. 
Then  follow  qualifications  which  are  immaterial  in 
respect  of  this  case,  and  which  seem  to  me  to  give  no 
materials  for  qualifying  or  cutting  down  the  generality 
of  the  language  I  have  quoted.  The  learned  judge 
who  decided  The  India  held  the  words  I  have  quoted 
to  apply  to  a  colonial  ship  in  a  foreign  port,  and  I 
search  in  vain  throughout  the  whole  statute  for  any- 
thing which  can  justify  the  construction  that  you 
must  imply  the  words  " British  or  colonial  ship"  in 
the  5th  section.  The  language  of  the  7th  section, 
"  any  ship,"  is  admitted  to  apply  to  any  ship  all  over 
the  world,  and  I  am  wholly  unable  to  see  why  the 
same  words  employed  in  section  5  ought  not  to  receive 
an  equally  extended  application.  It  cannot  be  alleged 
that  the  statute  is  only  intended  to  apply  to  British 
ships,  inasmuch  as  it  is  admitted  that  some  of  its  pro- 
visions apply  to  all  ships  anywhere.  Where  the 
Legislature  intended  to  exclude  foreign  ships  and  to 
apply  its  provisions  solely  to  British  ships  or  ships  in 
British  waters  it  has  been  careful  to  say  so  in  terms 
(see  sections  8,  9,  and  11),  and,  upon  ordinary  princi- 
ples of  construction,  where  the  Legislature  has  enacted 
something  in  respect  to  any  ship  and  something  else 
as  to  any  British  ship  it  would  be  improper  to  assume 
there  was  no  intentional  distinction.  Neither  is  it 
possible  to  suggest  any  reasonable  ground  for  the  sup- 
posed limitation.  Dr.  Lushington  seems  himself  to 
nave  been  unable  to  suggest  any  reason  for  it.  The 
Act  itself  professes  to  be  an  Act  for  the  extending  of 
the  jurisdiction  of  the  High  Oourt  of  Admiralty,  and 
the  nature  of  the  thing  dealt  with  seems  to  me  to 
point  in  the  direction  of  extension  rather  than  restric- 
tion. I  am,  therefore,  of  opinion  that  the  decision  in 
the  case  of  The  India  was  wrong. 

The  authority  of  Dr.  Lushington  treating  of  such  a 
subject  makes  one  hesitate  to  overrule  a  decision  of  his, 
particularly  when  it  has  remained  unchallenged  for  so 
many  years;  but,  on  the  other  hand,  the  case  turns  upon 
a  construction  of  a  statute  only  thirty-three  years 
old.  Reluctant  as  one  may  be  to  disturb  a  decision 
acquiesced  in  so  long,  yet  that  decision  involves  prin- 
ciples of  construction  so  serious  that  I  think  it  is  the 
duty  of  the  court  to  pronounce  its  disagreement  with 
them.    I  am,  therefore,  of  opinion  that  this  appeal 


should  be  allowed,  and  that  the  respondents  should 
pay  the  costs. 

Lindley,  L.J.— The  question  raised  by  this  appeal 
is  whether  a  foreign  steamship  supplied  with  ooal  in 
foreign  ports,  but  which  ship  was  in  this  country 
when  this  action  was  commenced,  can  be  proceeded 
against  in  the  Admiralty  Division  of  the  High  Court 
for  the  price  of  such  coals.     Without  investigating 
the  early  history  of  the  admiralty  jurisdiction  in  civu 
cases,  it  is  sufficient  to  start  from  the  doctrine  well 
settled  in  the  time  of  Blackstone— viz.  (1)  That  the 
Oourt  of  Admiralty  had  no  jurisdiction  to  entertain 
any  causes  of  action  arising  within  the  precincts  or 
body  of  a  county ;  (2)  that  the  oourt  had  jurisdiction 
over  some  causes  of  action  arising  on  the  high  seas 
(3  Bl.   Com.   106).     I    say   "some"  because  then- 
number  was  limited  to  what  are  commonly  called 
maritime  causes.    It  must  also  be  borne  in  mind  that 
the  Oourt  of  Admiralty  had  no  jurisdiction  over  any 
causes  of  action  arising  in  foreign  countries  beyond 
the  seas,  but  not   on    the    high   seas    (Com.  Dig. 
Admiralty,  F3).    In  1840  an  Aot  was  passed  to  extend 
the  jurisdiction  in  certain  causes  of  action.     The 
causes  of  action  enumerated  are  salvage,  damage  to 
ships,  towage,   and  necessaries  supplied   to  foreign 
ships.    Necessaries  supplied  to  English  ships  are  not 
within  the  section,  and  the  jurisdiction  of  the  court 
as  to  them  was  not  extended.     In  fact,  it  had  none 
(see  The  Two  Ellens,  19  W.  R.  983,  L.B.3A.&E. 
345).     In  The  Robert  Poio,  Br.  &  Lush.  99.  11  W.  R 
Dig.  24,  Dr.  Lushington  said  that  the  object  of  this 
enactment  was  to  give  the  Oourt  of  Admiralty  juris- 
diction over  certain  causes  of  action,  although  they 
might  arise  within  the  body  of  a  county,  and  in  cases 
of  damage  he  confined  the  jurisdiction  to  collisions 
between  ships.    There  is  no  doubt  that  one  of  the 
main  objects  of  the  Act  was  to  extend  the  jurisdic- 
tion as  above  stated.    But  this  was  not  all,  for,  as 
pointed  out  in  Tlie  Heinrich  Bjorn,  the  jurisdiction  to 
entertain  a  suit  for  necessaries  supplied  to  a  foreign 
ship  was  conferred  for  the  first  time,  and  it  was 
confined  to  them.     The  limited  construction  put  by 
Dr.   Lushington  on   the   jurisdiction   of   the  court 
in    cases    of    damage    was    not    adopted   by  the 
House   of  Lords :   see   The  Zeta,  [1893]  A.  0.  46$. 
The  statute  was   held  to  apply  to  other  cases  of 
damage ;  and,  what  is  more  important  on  the  present 
occasion,  the  Act  was  held  to  define  the  jurisdiction 
of  the  Oourt  of  Admiralty  on  the  high  seas  as  well  as 
within  the  body  of  a  county.    The  expression  '•  high 
seas,'*  when  used  with  reference  to  the  jurisdiction  of 
the  Oourt  of  Admiralty,  included  all  oceans,  seas,  bays, 
ohannels,  rivers,  oreeks,  and  waters  below  low  water- 
mark and  where  great  ships  do  go,  with  the  excep- 
tion only  of  such  parts  of  such  oceans,  &c.,  as  were 
within  the  body  of   some  county  (see  as  to  this  28 
Hen.  8,  c.  15;   4  Inst.  134;    Com.  Dig.  Admiralty, 
B7   (1)   (7)   (14);    R.   v.   Anderson;    R.   ▼.    Carr  & 
Wilson).     A  foreign  or  colonial  port,  if  it  was  part  of 
the  high  seas  in  the  above  sense,  would  be  as  much 
within  the  jurisdiction  of  the  Admiralty  as  any  other 
part  of  the  high  seas.    The  jurisdiction,  however,  is 
necessarily  limited  in  its  application.    It  can  only  be 
exercised  over  persons  or  ships  when  they  come  to 
this  country.    An  artificial  basin  or  dook  excavated 
out  of  land,  but  into  which  water  from  the  high  seas 
could  be  made  to  flow,  would  not,  I  apprehena,  be  in 
any  sense  part  of  the  high  seas,  whether  such  basin  or 
dock  was  in  this  country  or  in  any  other.     Apart, 
then,  from  authority  and  on  general  principles  of 
law,  I  should  arrive  at  the  conclusion  that  in  this  case 
the  Oourt  of  Admiralty  had  under  the  Aot  of  1840 
jurisdiction  to  proceed  against  The  Mecca  when  in 
this  country  f ort  the  coals  supplied  to  her  in  Alex* 
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andria  and  Algiers,  she  being  supplied  on  the  high 
nai  at  those  places,  although  they  are  also  ports. 
But,  the  basin  at  Fort  Said  not  being  part  of  the  high 
was,  the  Court  of  Admiralty  would  have  no  jurisdic- 
tion under  the  Act  of  1840  if  it  stood  alone.  The  sub- 
sequent Act  of  1861  has  again,  however,  extended  the 
jurisdiction  of  the  court.  This  statute  was  passed 
expressly  for  that  very  purpose.  Nothing  can  be 
wider  than  the  language  of  sections  4,  5,  6,  7,  and  10. 
The  expression  used  in  them  is  "  any  ship,"  and  when 
this  language  is  contrasted  with  the  language  used 
in  sections  8,  9,  and  11,  in  which  British  ships-  are 
expressly  mentioned,  the  inference  is  very  strong  that 
"any  ship"  means  any  ship,  whether  British, 
colonial,  or  foreign.  Sections  4,  5,  6,  7,  and  10  do 
not  refer  to  the  high  seas,  and  I  see  no  justification 
for  limiting  the  jurisdiction  conferred  on  the  court 
by  these  sections  to  ships  on  the  high  seas.  I  read 
the  sections  as  applying  to  any  ships  anywhere, 
although,  until  they  come  to  this  country,  they  cannot 
be  proceeded  against  here.  Section  5,  which  deals 
with  necessaries,  runs  thus.  [His  lordship  read  the 
section  as  set  out  above,  and  continued : — J  I  do  not 
read  the  proviso  which  follows,  as  it  is  not  material. 
This  section,  it  is  true,  is  only  applicable  to  some 
ships — viz.,  to  those  supplied  elsewhere  than  in  the 
ports  to  which  they  belong ;  but  even  then  they  are 
not  excepted  if  any  of  their  owners  or  part  owners 
are  domiciled  in  England  or  Wales  when  proceedings 
in  the  Admiralty  are  instituted.  This  limitation, 
however,  points  not  to  the  nationality  of  the  ship  nor 
to  any  distinction  between  high  seas  and  other  places 
not  on  the  hiffh  seas,  but  to  the  port  of  supply.  The 
exception  includes  English  ships  supplied  at  the  ports 
to  which  they  belong,  but  the  larger  class  of  ships 
from  which  the  exception  is  taken  is  not  confined  to 
other  English  ships,  but  extends  to  all  ships.  If  the 
ship,  whether  English,  colonial,  or  foreign,  is  supplied 
with  necessaries  in  her  own  port  the  probability  is 
that  there  are  persons  there  to  whom  credit  is  given 
and  who  can  be  sued  there.  But  if ,  as  in  the  present 
case,  the  ship  is  supplied  in  some  other  place,  the 
supplier  of  neoesssanes  (if  he  does  not  obtain  cash  on 
delivery,  which  may  be  impossible)  is  very  likely  never 
to  get  paid  at  all. 

There  is  good  reason  therefore,  both  in  the  interest 
of  the  supplier  and  in  the  interest  of  the  shipowner, 
for  giving  the  supplier  a  remedy  against  the  ship 
if  she  comes  to  this  country.  If  there  were  no  such 
remedy,  supplies  would  often  be  refused,  however 
urgently  required.  Apart,  then,  from  authority,  I  am 
of  opinion  that  under  this  statute  of  1861  the  court 
would  have  jurisdiction  to  entertain  this  action  for 
the  coals  supplied  to  The  Mecca  in  the  basin  at  Port 
Said  as  well  as  for  those  supplied  in  the  ports  of 
Alexandria  and  Algiers.  Even  if  these  two  ports  are 
not  parts  of  the  high  seas,  as  I  think  they  are,  still 
the  Act  of  1861  goes  further  than  the  Act  of  1840, 
and  is  wide  enough  to  give  the  court  jurisdiction  to 
arrest  the  ship  for  the  price  of  the  coals  supplied  at 
all  three  places. 

I  torn  now  to  the  authorities,  and  I  find  that 
in  The  India  Dr.  Lushington  held  that  even  under 
the  Act  of  1861  the  Court  of  Admiralty  had  no 
jurisdiction  to  entertain  a  suit  for  necessaries  sup- 
plied to  a  foreign  ship  in  a  foreign  port.  The  same 
learned  judge  had  expressed  an  opinion  to  the  same 
effect  in  The  Ocean,  decided  in  1845.  Dr.  Lushing- 
ton, however,  decided  in  1856  that  the  court  had 
jurisdiction  under  the  Act  of  1840  to  entertain  a  suit 
for  necessaries  supplied  to  a  foreign  ship  in  a  colonial 
port  (see  The  Waiaga),  and  this  case  was  approved 
and  followed  by  this  court  in  The  Anna.  The  same 
point  had  been  decided  in  the  same  way  in  1854  as 
regards  necessaries  supplied  to  a  foreign  ship  in  the 


Thames  (see  The  Flecha).  Section'  6  of  the  Act  of 
1840  and  section  6  of  the  Act  of  1861  and  these  de- 
cisions show  that  it  is  not  the  nationality  of  the  ships 
which  is  important,  but  the  place  of  supply.  Unless, 
however,  the  place  of  supply  is  the  port  to  which  the 
ship  belongs,  the  place  of  supply  is  not  made  material. 
But  the  authority  of  Dr.  Lushington  on  all  admiralty 
matters  is  deservedly  so  high  that  I  should  hesitate 
long  in  differing  from  him  on  the  construction  of  the 
statutes  in  question  if  the  House  of  Lords  had  not 
held  that  he  construed  the  Acts  of  1840  and  1861 
erroneously  in  other  cases.  It  was,  however,  so  held 
in  The  Zeta,  in  The  Sara,  and  in  The  Heinrich  Bjorn, 
These  decisions,  it  is  true,  do  not  overrule  The  India  ; 
they  relate  to- other  matters — viz.,  damage  and  lien 
for  necessaries — but  they  show  that  the  construction 
put  on  the  statutes  of  1840  and  1861  by  Dr.  Lushing- 
ton was  in  some  respects  incorrect.  Guided  by  these 
decisions,  and  applying  my  own  mind  to  the  statutes 
in  question,  I  have  arrived  at  the  conclusion  that  the 
decision  in  The  India  was  erroneous  and  ought  no 
longer  to  be  followed.  The  appeal,  therefore,  must 
be  allowed,  and  with  costs  here  and  below. 

A.  L.  Smith,  L.  J. — The  point  raised  in  this  case  is 
whether  the  High  Court  of  Admiralty  in  England, 
either  under  the  Aot  of  1840  or  under  the  Act  of 
1861,  has  jurisdiction  to  entertain  a  claim  for  neces- 
saries supplied  to  a  foreign  ship  in  a  foreign  port,  the 
ship  having  subsequently  come  to  this  country,  where 
proceedings  against  her  in  rem  were  thereupon  taken. 

It  is  not  disputed  that,  if  the  Admiralty  Court  has 
jurisdiction,  proceedings  in  rem  can  be  had  (see 
section  35  of  the  Act  of  1861).  Bruce,  J.,  followed, 
as  he  was  bound  to  do,  the  decision  of  Dr.  Lushing- 
ton  in  the  case  of  The  India  in  1863,  in  which  the 
learned  judge  held  that  the  Court  of  Admiralty  had 
no  jurisdiction  if  the  neoessaries  were  supplied  to  a 
foreign  ship  in  a  foreign  port. 

The  present  appeal  is  m  reality  brought  to  review 
the  construction  Dr.  Lushington  has  placed  upon 
the  statute  of  1861,  firstly  in  the  case  of  The 
Ella  A.  Clark,  decided  on  the  19th  of  February, 
1863,  and  then  in  the  case  of  The  India,  on  the  16th 
of  March,  1863. 

It  cannot  be  denied  that  judgments  so  long  sanc- 
tioned by  acquiescence  are  of  great  weight,  and  ought 
not  without  good  reason  to  be  disturbed,  upon  the 
principle  that  communis  error  facit  jus  ;  and  James, 
L.J.,  went  so  far  in  the  case  of  The  Anna  as  to 
say :  "  It  is  too  late  to  raise  questions  of  jurisdiction 
after  that  lapse  of  time  " — in  that  case  twenty  years. 

This,  however,  is  the  first  time  in  which  tne  con- 
struction of  these  statutes  upon  the  present  point  has 
been  brought  up  for  consideration  in  a  Court  of 
Appeal,  and,  in  my  judgment,  it  is  incumbent  upon 
this  court,  irrespective  of  judgments  in  courts  of 
first  instance,  to  apply  itself  to  the  construction  of 
statutes  of  the  present  reign  and  ascertain  what  they 
enact,  and  then  look  to  the  judgments  which,  if  not 
clearly  incorrect,  ought  to  be  upheld. 

The  Lord  Chancellor  (Lord  Halsbury)  in  The  Sara, 
in  the  House  of  Lords,  pointed  out  what  was  the 
duty  of  a  court  when  construing  a  comparatively 
modern  statute,  and  not  business  documents,  even 
though  a  prior  decision  thereon  had  been  practically 
adopted  in  actual  business;  and  the  House  in  that 
case,  notwithstanding  prior  decisions  which  had  been 
acted  upon,  placed  what  it  considered  to  be  the  true 
construction  upon  the  Aot  of  1840  as  to  the  point 
then  raised. 

[His  lordship  then  stated  the  facts  of  the  present 
case,  and  proceeded : — ] 

I  will  deal  with  this  case  as  if  the  supply  of  coal 
had  all  taken  place  at  the  inner  basin  at  Fort  Said ; 
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for,  whatever  be  the  correct  view  of  what  constitutes 
the  "  high  seas "  in  section  6  of  the  Act  of  1840 
when  applied  to  Alexandria  and  Algiers,  the  supply 
of  coal  at  the  inner  basin  at  Port  Said  was  clearly 
not  a  supply  upon  the  high  seas,  but,  on  the  con- 
trary, was  a  supply  in  a  foreign  port,  and  this  raises 
the  real  point  the  parties  desire  to  have  determined. 

By  section  6  of  the  Act  of  1840  jurisdiction  is  given 
to  the  High  Court  of  Admiralty  to  decide  all  claims 
and  demands,  amongst  others,  for  necessaries  sup- 
plied to  any  foreign  ship,  whether  such  ship,  when 
the  necessaries  were  supplied,  was  within  the  body  of 
a  county  or  upon  the  high  seas.  The  construction  of 
the  section  was  fully  discussed  in  this  court  in  the 
case  of  the  Heinrich  Bjorn. 

It  was  argued  by  Mr.  Bucknill  for  the  appellants 
(the  plaintiffs)  that  this  section  gave  the  High  Court 
of  Admiralty  jurisdiction  over  claims  for  necessaries 
supplied  to  a  foreign  ship  in  a  foreign  port.  I  cannot 
so  read  it. 

If  a  foreign  ship  is  in  the  body  of  a  county  (which, 
apart  from  authority,  I  should  have  thought  meant  a 
county  in  the  United  Kingdom)  or  upon  the  high 
seas  when  the  necessaries  are  supplied,  then  the  Court 
of  Admiralty  has  jurisdiction  over  a  foreign  ship ; 
but  I  can  find  no  jurisdiction  given  by  this  section  if 
the  foreign  ship  be  in  a  foreign  port  which  is  not 
part  of  the  high  seas,  and  I  adopt  Dr.  Lushington's 
words  in  The  India,  32  L.  J.  Adm.,  at  p.  187 :  "  I 
think  it  impossible  to  maintain  that  the  words  '  in 
the  body  of  a  county  or  upon  the  high  seas '  involve 
necessaries  furnished  in  a  foreign  port,  nor  do  I  see 
any  expression  from  which  I  could  infer  that  a  foreign 
port  was  included."  I  understand  the  learned  judge 
to  be  there  dealing  with  a  port  that  is  distinct  from 
the  high  seas. 

After  the  year  1840,  and  before  the  passing  of  the 
Act  in  1861,  Dr.  Lushington  held,  in  the  case  of  The 
Wataga,  that  the  6th  section  of  the  Act  of  1840  con- 
ferred jurisdiction  upon  the  High  Court  of  Admiralty 
on  a  claim  for  necessaries  supplied  to  a  foreign  vessel 
in  a  colonial  port,  and  whether  this  was  correct  was 
not  allowed  to  be  argued  in  this  court  in  The  Anna 
upon  the  ground  above  mentioned. 

In  the  year  1861  the  Admiralty  Court  Act  of  that 
year,  which  is  an  Act  to  extend  the  jurisdiction  of 
the  High  Court  of  Admiralty,  was  passed. 

The  question  is  whether  section  5  of  this  Act,  which 
deals  with  a  claim  for  necessaries,  applies  solely  to 
British  ships,  or  to  both  British  and  foreign  ships; 
for,  if  it  does,  it  is  clear  to  me  that  it  applies  to  a 
claim  for  necessaries  supplied  to  a  foreign  ship  in  a 
foreign  port,  for  the  sole  limitation  to  the  jurisdiction 
conferred  by  the  section  as  to  place  of  supply  is 
when  the  supplies  are  made  "  in  the  place  to  which 
the  ship  belongs." 

The  initial  words  of  section  5  are  "  The  High 
Court  of  Admiralty  shall  have  jurisdiction  over  any 
claim  for  necessaries  supplied  to  any  ship " — the 
largest  possible  words,  wholly  irrespective  of  whether 
the  supplies  take  place  in  the  body  of  a  county,  or  in 
a  colonial  port,  or  in  any  other  place ;  the  sole  excep- 
tion being  that  they  must  not  be  supplied  at  the 
port  to  which  the  ship  belongs. 

It  is  impossible,  I  think,  to  say  that  sections  4,  6, 
7,  10,  and  13  of  the  Act  of  1861  are  not  applicable  to 
foreign  as  well  as  British  ships.  Take,  for  instance, 
section  6,  which  in  some  respects  is  very  similar  to 
section  5,  upon  which  this  case  hinges.  In  each 
of  these  two  sections  "any  ship"  is  the  phrase 
used,  and  in  each  there  is  the  exception  from  the 
jurisdiction  therein  conferred,  if  it  "is  shown  to 
the  satisfaction  of  the  court  that  at  the  time  of  the 
institution  of  the  cause  any  owner  or  part  owner 
of  the  ship  is  domiciled  in  England  or  Wales." 


That  jurisdiction  is  given  by  section  6  to  the  High 
Court  of  Admiralty  over  any  claim  by  an  owner  or 
consignee  of  any  bill  of  lading  for  damage  to  cargo 
carried  in  any  ship — i.e.,  whether  British  or  foreign— 
into  any  port  of  England  or  Wales,  except  in  the  case 
of  any  owner  or  part  owner  of  the  ship  bong 
domiciled  in  England  or  Wales  at  the  time  of  the 
institution  of  the  cause,  is  clear.  That  the  other 
sections  —  viz.,  4,  7,  10,  and  13  —  apply  to  both 
British  and  foreign  ships  appears  also  clear.  That 
these  five  sections  (4,  6,  7,  10,  and  13)  apply  to 
any  ship,  whether  British  or  foreign,  is  made  still 
more  clear,  if  possible,  when  sections  8,  9,  and  11  are 
looked  at,  for  in  these  sections  the  subject-m&tten 
therein  dealt  with  are  expressly  confined  either  to 
4 'any  ship  registered  at  any  port  in  England  or 
Wales  "  or  "  to  any  British  ship." 

This  being  so,  what  is  there  to  lead  to  the  conclu- 
sion that  section  5,  in  which  the  words  used  are  "  any 
ship,"  as  in  sections  4,  6,  7,  10,  and  13,  and  without 
any  limitation  as  to  their  being  British  ships,  as  in 
sections  8,  9,  and  11,  is  to  be  held  to  be  confined  to 
British  ships,  and  not  to  include  both  British  and 
foreign  ships,  whioh  clearly  are  embraced  in  the  term 
"  any  ship  "  P  It  is  said  that  the  two  exceptions, 
the  one  having  reference  to  there  being  an  owner 
or  part  owner  domiciled  in  England  or  Wales, 
and  the  other  when  the  supplies  are  furnished 
at  the  home  port  of  the  ship,  have  this  effect 
The  reason  for  the  exception  from  the  jurisdiction 
conferred  by  sections  5  and  6,  where  there  is  an 
owner  or  part  owner  domiciled  in  England  or  Wales 
at  the  institution  of  the  cause,  is  that  if  there  be  an 
owner  or  part  owner  of  the  ship  then  "  domiciled  in 
England  or  Wales,"  there  is  no  necessity  to  confer 
jurisdiction  upon  the  Court  of  Admiralty,  inasmuch 
as  the  claimant,  whether  for  necessaries  supplied  or 
for  damage  to  cargo,  has  a  person  he  can  sue  in  the 
ordinary  courts  of  this  country,  whereas  if  there  be 
no  such  owner  or  part  owner  in  Enghtnd  or  Wales, 
the  claimant  may  well  require  the  aid  of  the  Court  of 
Admiralty  in  rem  if  the  ship  afterwards  oome 
here,  in  order  to  obtain  satisfaction  of  his  claim. 

I  cannot  think  that  the  insertion  of  this  exception, 
which  is  in  sections  5  and  6  alike,  is  such  as  to 
confine  the  jurisdiction  given  by  these  sections  to 
British  ships,  though  Dr.  Lushington  in  the  case  of 
the  Ella  A.  Clark,  Br.  &  Lush.,  at  p.  37,  said,  "The 
words  '  owner  or  part  owner  domiciled  in  England  or 
Wales '  refer  manifestly  to  ships  not  foreign  owned 
when  the  debt  was  contracted,"  and  in  The  India  he 
says,  "  I  think  that  this  proviso  points  to  the  owner  of 
British  and  colonial  ships,  and.  having  regard  to  the 
improbability  of  the  British  Parliament  legislating  for 
the  transactions  of  foreigners  in  foreign  ports,  I  must 
hold  that  the  claimant  for  necessaries  cannot  maintain 
his  case  under  the  5th  section  of  the  Act."  I  agree 
that  in  the  case  of  a  British  ship,  and,  it  may  be,  of 
colonial  ships,  this  exception  is  far  more  likely  to 
come  into  play  than  in  the  case  of  a  foreign  ship,  bat 
further  than  this  I  cannot  go. 

Moreover,  Dr.  Lushington  in  The  St.  Cloud,  Br. 
&  Lush.  4,  11  W.  B.  Dig.  24,  expressly  stated 
that  section  6  applied  to  short  delivery  of  goods 
brought  to  this  country  in  foreign  ships,  and  gave  as 
the  reason  for  that  section  becoming  law  that  the 
aggrieved  party  might  arrest  the  ship,  and  it  would 
seem  that  Dr.  Lushington,  when  he  gave  this 
judgment,  did  not  consider  that  this  exception  was 
such  as  to  render  section  6  only  applicable  to  British 
ships,  for  he  expressly  stated  that  it  applied  to  foreign 
ships,  and  in  this  I  agree. 

Then,  why  does  not  section  5  in  like  manner  apply 
to  both  foreign  and  British  ships  P  It  is  said,  because 
of  the  additional  exception  contained  in  section  5, 
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which  is,  "  that  the  necessaries  should  have  been  sup- 
plied to  any  ship  elsewhere  than  in  the  port  to  which 
the  ship  belongs."  I  agree  that  this  principally  refers 
to  British  ships,  but  why  does  it  necessarily  exclude 
foreign  ships?  I  would  point  out  that,  if  the  reason 
for  conferring  extended  jurisdiction  upon  the  High 
Court  of  Admiralty  by  the  Act  of  1861  is  to  give  "  a 
remedy  in  rem  for  a  just  claim,  where  no  personal 
action  can  be  brought,"  which  Dr.  Lushington  in  The 
Ella  A.  Clark,  at  p.  37,  says  is  the  spirit  of  the  Act, 
I  cannot  see  what  good  sense  there  is  for  excepting 
foreign  ships  in  respect  of  the  supply  of  necessaries 
from  section  5  of  the  Act,  unless  the  section  plainly 
enacts  that  they  are  excepted.  In  my  judgment 
sections  5  and  6  apply  both  to  foreign  and  British 


Lushington  in  March,  1864,  in  the  case  of 
The  Pacific,  again  gave  his  view  of  section  5  of  the 
Act  of  1861,  which  I  fully  adopt  and  agree  with. 
This  judgment  was  given  a  year  after  those  in  The 
Ella  A.  Clark  and  The  India,  upon  which  the 
respondents  rely,  and  would  seem  to  be  inconsistent 
with  them,  for  if  section  5  of  the  Act  of  1861  applies 
to  foreign  ships,  why  does  it  not  apply  to  the  supply 
of  necessaries  to  a  foreign  ship  in  a  foreign  port  P  No 
answer  was  given  to  this. 

I  cannot  read  section  5  of  the  Aot  of  1861  as  con- 
ferring jurisdiction  only  in  oases  of  British  ships.  If  it 
had  been  intended  by  the  Legislature  to  limit  the 
jurisdiction  of  the  Court  of  Admiralty  to  British  ships, 
nothing  would  have  been  easier  than  to  have  used  the 
words  which  were  used  in  sections  8,  9,  and  11,  when 
it  was  intended  to  confer  jurisdiction  only  in  cases  of 
British  ships,  and,  in  the  absence  of  these  words,  and 
reading  the  Act  as  a  whole,  my  clear  conclusion  is 
that,  by  section  5  of  the  Act  of  1861,  the  Admiralty 
Court  has  jurisdiction  over  a  foreign  ship,  and  conse- 
quently for  necessaries  supplied  to  such  snip,  amongst 
other  places,  in  a  foreign  port,  when  such  ship  comes 
within  the  jurisdiction  of  the  court. 

The  reasons  given  by  Dr.  Lushington  in  the  cases 
of  The  Ella  A.  Clark  and  The  India  for  holding  that 
he  had  no  jurisdiction  over  a  foreign  ship  if  the 
necessaries  were  supplied  in  a  foreign  port  are,  in  my 
lodgment,  untenable ;  and  I  think  that  in  The  India 
he  has  not  placed  the  true  construction  upon  the 
statute  of  1861.  For  these  reasons  the  appeal  must 
be  allowed. 

Appeal  allowed. 

Solicitors,  Ince,  Colt,  <fc  Ince;  Lawless  <fe  Co. 


From  Chan.  Div.  \ 

(Lord  Herschell,  L.C.,  and  Lindley  (         May  10 ; 
and  A.  L.  Smith,  L.J  J.)  (  Nov.  5. 

[and  Chan.  Div.]  J 

Kemp  v.  Weight,  (a.) 

Budding  society — Instrument  of  dissolution — Priority 
of  members — Liability  of  advanced  members — Power 
to  vary — Building  Societies  Ad,  1874  (37  &  38  Vict. 
c.  42),  *.  32— Building  Societies  Act,  1894  (57  &  58 
Vict.  c.  47),  s.  10. 

A  building  society  was  dissolved  by  an  instrument  of 
dissolution  executed  in  accordance  with  section  32  (3)  of 
the  Building  Societies  Act,  1874.  The  instrument  pro- 
vided that  witlidrawing  members  should  have  no  prefer- 
ence or  priority  over  members  who  had  not  given  notice 
of  withdrawal. 


(a.) 


by  Arnold  Glovee  and  C. 
,  Esqs.,  Barristers-at-Law. 


Held,  by  Kekewioh,  J.,  that  all  withdrawing  members 
were  bound  by  the  instrument  of  dissolution. 

Some  members  of  the  society  having  received  advances 
from  the  society  repayable  by  instalments, 

Held,  by  the  Court  of  Appeal  {reversing  the  decision 
of  Kekewich,  J.),  that  such  members  could  not  be  com- 
pelled by  the  instrument  of  dissolution  to  pay  upforth- 
wit\  the  balances  due  from  them  in  respect  of  their 
advances. 

Brownlie  v.  Russell,  8  A  pp.  Cos.  235,  31  W.  R.  Dig. 
28,  explained. 

Section  10  of  the  Building  Societies  Act,  1894,  applies 
to  societies  not  completely  dissolved  at  the  time  of  the 
passing  of  tlie  Act. 

The  Charing  Cross  "  Model "  Building  Society  was 
a  terminating  society  incorporated  under  the  Build- 
ing Societies  Aot,  1874,  on  the  20th  of  December, 
1887. 

The  rules  of  the  society,  so  far  as  material,  were  as 
follows : — 

Rule  6.    "  Should  it  at  any  time  be  deemed  ex- 
pedient to  make  any  alteration,  addition,  or  rescission 
of  or  to  these  rules,  a  special  general  meeting  may  be 
convened,  and  the  course  to  be  adopted     .     . 
shall  be  determined  by  a  majority  of  those  present." 

Bule  25.  "  After  a  member  has  mortgaged  pro- 
perty to  the  society,  he  shall  first  pay  the  premium 
(if  any),  then  repay  the  principal  by  monthly  instal- 
ments at  the  rate  of  £6  per  share  per  annum." 

"  Bule  30.  "  .  .  •  Subscriptions  shall  be  returned 
in  full  to  the  withdrawing  members  in  the  order  in 
which  notice  is  given,  and  paid  out  of  the  repay- 
ments." 

Bule  34.  "At  the  termination  of  the  society  the 
members  shall  have  their  subscriptions  returned  in 
full,  together  with  their  share  of  the  net  profits." 

The  Building  Societies  Act,  1874,  s.  32,  provides 
that  "  a  society  under  this  Act  may  terminate  or  be 
dissolved  ...  (3)  by  dissolution  with  the  consent 
of  three- fourths  of  the  members  holding  not  less  than 
two-thirds  of  the  number  of  shares  in  the  society, 
testified  by  their  signatures  to  the  instrument  of  dis- 
solution." The  section  also  provides  that  the  instru- 
ment of  dissolution  shall  set  forth  [inter  alia)  "  the 
intended  appropriation  or  division  of  the  funds  and 
property  of  the  society,"  and  shall  be  binding  on  all 
members  of  the  society. 

At  a  meeting  of  the  shareholders,  duly  convened 
and  held  on  the  12th  of  December,  1893,  it  was 
resolved  that  the  society  should  be  wound  up  volun- 
tarily by  an  instrument  of  dissolution  to  be  signed  by 
three-fourths  of  the  members,  holding  not  less  than 
two-thirds  of  the  shares  in  the  society. 

An  instrument  of  dissolution  was  signed  on  the  1st 
of  January,  1894,  in  accordance  with  the  resolution. 

By  the  instrument  of  dissolution  the  plaintiffs  were 
appointed  trustees  for  the  purpose  of  the  dissolution, 
and  it  was  also  agreed  and  declared  as  follows : — 

"  Clause  4.  After  payment  of  the  claims  of  creditors 
the  funds  and  property  of  the  society  shall  be  applied 
as  follows — 

"  (1)  In  payment  of  the  costs  and  expenses  of  and 
incidental  to  the  dissolution. 

"  (2)  In  payment  to  the  members  of  the  amounts 
standing  to  their  credit  in  the  books  of  the  society,  or, 
in  case  of  deficiency,  then  in  payment  to  the  members 
rateably  in  proportion  to  the  amounts  standing  to 
their  credit  as  aforesaid. 

"  (3)  In  payment  of  the  sum  of  £10  as  compensa- 
tion to  the  holder  of  eaoh  share  in  respect  of  which  no 
appropriation  has  been  made. 

"(4)  The  surplus  (if  any)  shall  be  divided  among 
the  members  rateably  in  proportion  to  the  amounts 
standing  to  the  credit  of  the  members  respectively  in 
the  books  of  the  society. 
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"  Clause  5.  For  all  the  purposes  of  this  instrument 
the  term  '  member '  shall  mean  and  include  all  mem- 
bers of  the  society,  whether  they  shall  have  given 
notices  of  withdrawal  or  not,  and  members  who  have 
given  notioe  of  withdrawal  shall  have  no  preference  or 
priority  over  members  who  have  not  given  such 
notice." 

The  defendant  Holyoake  was  an  advanced  member, 
whose  mortgage  to  the  society  was  in  the  usual  form 
of  the  society's  mortgages,  and  provided  that  if  the 
mortgagor  "  should  pay  to  the  society  all  subscrip- 
tions, fines,  and  other  moneys  which,  according  to 
the  rules  for  the  time  being  of  the  society,  should 
from  time  to  time  become  payable  in  respect  of  the 
said  shares,  and  should  observe  and  perform  the 
said  rules,  and  also  the  covenants  hereinafter  con- 
tained "  the  society  would  indorse  upon  the  mortgage 
a  receipt  for  the  mortgage  moneys. 

The  action  was  brought  by  the  trustees  of  the 
instrument  of  dissolution  for  the  determination  of 
various  questions  arising  out  of  the  instrument. 

The  first  question  that  was  argued  was  as  to 
whether  the  priority  of  withdrawing  members  was 
affected  by  the  instrument  of  dissolution. 

W.  D.  MacOonkey,  for  the  trustees. 

J.  Buther/ord,  for  the  defendant  Scholefield,  an 
advanced  member  who  had  not  £iven  notioe  of  with- 
drawal.— Section  32  of  the  Budding  Societies  Act, 
1874,  provides  that  the  instrument  of  dissolution 
shall  be  binding  on  all  members,  and  that  applies  to 
withdrawing  members.  The  provision  effected  by  clause 
5  of  the  instrument  of  dissolution  might  have  been 
effected  by  an  alteration  in  the  rules  as  provided  by 
rule  6,  in  which  case  the  withdrawing  members  would 
certainly  have  been  bound.  Clause  5  is  an  * '  intended 
appropriation  or  division  of  the  funds  and  property 
of  the  society"  within  the  meaning  of  section  32, 
sub-section  3  (6),  of  the  Act  of  1874. 

He  referred  to  Sibun  v.  Pearce,  38  W.  R.  658,  44 
Ch.  D.  354 ;  Barnard  v.  Tomson,  [1894]  1  Ch.  374 ; 
PSpS  v.  City  and  Suburban  Permanent  Building  Society, 
41  W.  R.  548,  [1893]  2  Ch.  311. 

F.  Broadbridge,  for  the  defendant  Sarah  A.  Gam- 
lin,  a  withdrawing  member  who  had  not  signed  the 
instrument  of  dissolution. — It  may  be  that  priority 
among  withdrawing  members  might  have  been  varied 
by  an  alteration  in  the  rules,  but  it  cannot  be  done  in 
any  other  way. 

He  referred  to  Auld  v.  Glasgow  Working  Men9 8 
Building  Society,  35  W.  R.  632, 12  App.  Cas.  197. 

Kekewioh,  J.— Before  the  date  of  the  deed  of 
dissolution  the  defendant  Sarah  Ann  Gamlin  had 
given  notice  of  withdrawal  under  rule  30.  The  result 
is  that  at  that  date  this  defendant  was  entitled  to  be 
paid  out  of  such  money  as  was  available  for  that 
particular  purpose,  subject  to  the  claims  of  those  who 
had  given  notices  of  withdrawal  of  an  earlier  date 
than  her  own,  but  before  all  others  whose  notices 
were  subsequently  given.  Thereupon  she  took  what 
may  be  described  as  a  vested  interest  in  the  funds 
available  for  repayment  of  withdrawing  members. 
Before  deciding  that  such  an  interest  is  defeated  the 
court  must  be  perfectly  clear  that  the  contract  per- 
mits such  a  course,  or  that  the  Legislature  has  intro- 
duced some  paramount  provision.  The  contract  is 
merely  that  the  rules  may  from  time  to  time  be 
altered. 

It  has  been  decided  in  many  cases  that  a  with- 
drawing member  who  has  not  been  paid  off  is  still  a 
member  for  the  purpose  of  the  ascertainment  and  de- 
termination of  his  rights,  including  the  question 
whether  a  dissolution  shall  take  place.  In  the  case  of 
Bradbury  v.  Wild,  41  W.  R.  361,  [1893]  1  Ch.  377, 


which  recently  came  before  myself,  all  the  authorities 
were  considered*    In  that  case  I  merely  applied  the 
law  to  the  particular  facts  before  me ;  but  many  eases, 
and    amongst    others    Rosenberg  v.   Northumberland 
Building   Society,  37  W.  R.  368,  22  Q.  B.  D.  373, 
were  cited  as  to  the  position  of  a  withdrawing  mem- 
ber.   It  is  dear  that  such  a  member  is  a  member  for 
the  purpose  of  new  rules,  and  if  new  rules  are  made 
within  the  ambit  of  the  constitution  of  the  society, 
those  rules  are  binding  on  the  withdrawing  member, 
notwithstanding  that  they  prejudice  the  vested  in- 
terest of  such  member.    That  seems  to  me  to  be  now 
settled.    Mr.  Broadbridge  does  not  dispute  that,  bat 
say 8  that  there  are  no  new  rules,  and  that  he  is  not 
bound  in  that  way.    It  is  not  necessary  to  go  into 
that  branch  of  the  law,  except  for  one  point,  which, 
I  think,  arises  under  section  32  of  the    Building 
Societies  Act,  1874.    That  section  provides  that  "a 
society  under  this  Act  may  terminate  or  be  dissolved 
upon  the  happening  of  any  event  declared  by  its 
rules  to  be  the  termination  of  the  society."    I  wish  to 
point  out  that,  if  the  existing  rules  of  any  given 
society  do  not  provide  for  the  termination  of  the 
society  on  the  happening  of  any  specified  event,  those 
rules  are  capable  of  alteration ;  and  if  the  Legisla- 
ture had  intended  that  the  rules,  and  the  roles  alone, 
should  govern  the  contractual  relations  of  members  in 
the  event  of  dissolution,  it  would  have  left  those  re- 
lations to  be  determined  by  the   rules.     But  the 
section  proceeds,    "by  dissolution  in  manner  pre- 
scribed by  its  rules,"  i.e.,  the  rules  as  they  exist  or  are 
altered.     If  the  Legislature  had  intended  that  every- 
thing should  be  done  by  the  rules,  nothing  would 
have  been  easier  or  simpler  than  to  have  left  it  for 
the  society  to  make  its  rules  to  meet  the  occasion. 
The  Legislature  further  provides  for  dissolution  in  an 
entirely  different  way— viz.,  "  by  dissolution  with  the 
consent  of  three-fourths  of  the  members  holding  not 
less  than  two-thirds  of  the  number  of  shares  in  the 
society,  testified  by  their  signatures  to  the  instrument 
of  dissolution."    That  is  an  addition  to  dissolution 
according  to  the  rules.    In  other  words,  as  it  seems 
to  me,  the  Legislature  has  said  in  effect:  "And 
every  society  shall  for  this  purpose  have  a  rule,  in- 
capable of  alteration,  that  if  members,  not  being  Leu 
than  three-fourths  of  the  whole  number,  and  holding 
not  less  than  two-thirds  of  the  number  of  shares, 
shall  consent  to  a  dissolution,  such  consent  being 
testified  by  their  signatures,  then  the  society  shall  be 
dissolved,  notwithstanding  that   the   rules   of   the 
society  do  not  provide  for  any  such  event."    The 
terms    of    the     sub-section    seem    to    me    added 
as  a  neoessary  adjunct,  which  is  henceforward  to 
be  found  in  every  set  of  rules  implied  by  legislative 
enactment.    It  is  not  denied  that,  if  the  variation  of 
the  rights  of  members,  which  is  now  objected  to,  had 
been  effected  under  the  rules,  it  would  have  been 
sound,  and  no   complaint  could  have  been  mads. 
Why,  then,  should  it  not  be  capable  of  being  done 
under  legislative  enactments,  such  as  I  have  men- 
tioned F    I  think  that  a  withdrawing  member  is  as 
much  liable  to  the  parliamentary  rule  as  to  the  pri- 
vate rules  of  the  society ;  and,  this  having  been  done 
under  the  parliamentary  rule,  I  think  that  the  de- 
fendant  for   whom    Mr.    Broadbridge    appears    it 
bound. 

The  second  question  was  as  to  whether  advanced 
members  could  be  compelled  by  the  instrument  of 
dissolution  to  pay  up  their  balanoes  forthwith. 

F.  Thompson,  for  the  defendant  Jessie  Wright,  a 
withdrawing  member  who  had  signed  the  instrument 
of  dissolution,  referred  to  Brownlie  v.  Russell,  8  App. 
Gas.  235,  31  W.  R.  Dig.  28 ;  Tosh  v.  North  British 
Building  Society,   35  W.  R.  413,  11  App.  Cas.  489; 
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Court  of  Appeal. 


Kemp  v.  Wright. 


COT7BT  op  Appeal. 


London  Provident  Building  Society  v.  Morgan,  42  W.  B. 
157,  [1893]  2  a  B.  266. 

J,  Rutherford,  for  the  defendant  William  Scholefield. 

T.  R.  Hughes,  for  the  defendant  William  Holyoake, 
referred  to  Scottish  Provident  Investment  Building 
Society,  12  Ct.  Seas.  Gas.,  4th  ser.,  127. 

Kkkewich,  J. — Broumlie  v.  Russell  must,  I  think, 
be  regarded  as  an  authority  of  general  application, 
md  if  that  case  lays  down  the  law;  which  I  think  it 
does,  there  is  no  occasion  for  me  in  the  present  case 
to  go  further  than  that  authority.  The  case  of  Tosh 
v.  North  British  Building  Society  cannot  be  said  to 
carry  the  matter  further  than  Broumlie  v.  Russell; 
bat  the  value  of  it,  as  an  authority  for  my  guidance, 
is,  that  I  find  there  an  expression  of  opinion  which 
has  this  advantage,  that  it  was  given  by  the  Lord 
Chancellor  of  the  day  who  took  part  as  counsel  in  the 
argument  in  Broumlie  v.  Russell.  I  do  not  know 
where  I  could  look  for  a  better  statement  as  to  what 
was  decided  in  Broumlie  v.  Russell.  Lord  Herschell 
ssys  this :  "  In  Broumlie's  case  it  was  held  that  after 
a  winding  up  an  advanced  member  could  not  take 
advantage  of  the  rule  enabling  him  to  withdraw, 
because  his  right  to  act  under  that  rule  ceased  by 
reason  of  the  order  for  winding  up.  But  it  was  held 
that  the  winding-up  order  created  a  kind  of  compul- 
sory withdrawal  of  all  the  members  who  were  at  that 
time  advanced  members  of  the  society,  and  compelled 
them  to  pay  the  amount  which  was  still  due  upon 
their  advances,  but  did  not  substantially  alter  their 
position  or  their  rights,  or  render  them  at  all  different 
from  what  they  would  have  been  if  they  had  been 
withdrawing  under  the  rules."  When  you  examine 
that  language  it  is  clear  that  the  position  of  the 
advanced  member  is  substantially  altered  to  this 
extent,  that  the  winding  up  operates  to  make  an 
immediate  withdrawal  under  the  rules.  The  advanced 
member  still  withdraws  under  the  rules,  though  he 
does  so  by  reason  of  the  compulsion  introduced  by 
the  winding  up  ;  and  here  we  have  an  instrument  of 
dissolution  which  is  equivalent  to  a  winding  up. 

That  being  so,  I  do  not  think  it  necessary  or 
proper  to  go  into  the  matter  further.  The  case  of 
London  Provident  Building  Society  v.  Morgan,  decided 
in  the  Divisional  Court,  is  very  instructive,  because 
the  learned  judges  went  into  all  the  cases  which  had 
any  bearing  upon  the  point  which  they  intended  to 
decide.  In  some  of  the  cases,  including  In  re 
Britannia  Permanent  Benefit  Building  Society,  W.  N., 
1891,  p.  123,  39  W.  B.  Dig.  34,  and  In  re  Middles- 
borough,  Redoar,  and  Saltburn  Building  Society,  58 
L.  J.  Ch.  771,  before  Stirling,  J.,  the  question  was 
not  whether  the  advanced  member  was  liable  to  pay 
up  at  once,  but  whether  he  was  liable  as  a  contributory, 
or  merely  as  a  debtor,  who,  for  the  purpose  of  the 
winding  up,  was  to  be  treated  as  a  stranger  to  the 
society.  The  question  here  is  whether  he  is  liable  to 
make  repayment  now.    I  think  that  he  is  so  liable. 

From  the  second  of  the  above  decisions  the  defend- 
ant Holyoake  appealed. 

The  Building  Societies  Act,  1894  (57  &  58  Vict.  c. 
47),  was  passed  on  the  25th  of  August,  1894,  subse- 
quent to  the  decision  of  Kekewich,  J.  Section  10  is 
as  follows :  "  When  a  society  under  the  Building 
Societies  Acts  is  being  dissolved  or  wound  up,  a 
member  to  whom  an  advance  has  been  made  under 
any  mortgage  or  other  security  or  under  the  rules 
of  the  society  shall  not  be  liable  to  pay  the  amount 
payable  under  the  mortgage  or  other  security  or  rules, 
except  at  the  time  or  times  and  subject  to  the  condi- 
tions therein  expressed.  This  section  shall  come  into 
operation  immediately  after  the  passing  of  this  Act." 


Cozens-Hardy,  Q.C.,  and  T.  K.  Nuttall,  for  the 
appellant. — The  Act  of  1894  is  necessarily  retro- 
spective, and,  therefore,  applies  to  the  present  case : 
Quilter  v.  Mapleson,  31  W.  E.  75,  9  Q.  B.  D.  672. 
But,  apart  from  the  Act,  the  decision  of  the  learned 
judge  was  wrong.    [They  were  stopped  by  the  court.] 

F.  Thompson,  for  the  defendant  Jessie  Wright,  a 
withdrawing  member  who  had  signed  the  instrument 
of  dissolution. — The  instrument  of  dissolution  operates 
under  the  Act  of  1874,  and  has  the  same  effect  as  a 
winding  up.  [Lord  Herschell,  L.C.— What  is  there 
anywhere  to  turn  a  sum  due  by  instalments  into  a 
sum  due  at  once  ?  ]  If  I  am  right  as  to  the  effect  of 
the  instrument  of  dissolution,  I  rely  on  the  judgment 
of  Lord  Selborne  in  Brownlie  v.  Russell.  [Lord 
Herschell,  L.C. — Lord  Selborne  is  there  dealing 
with  winding  up,  which  is  vis  major.  It  is  another 
thing  to  say  that  the  unadvanced  members,  by  simply 
agreeing  to  a  resolution,  can  make  the  advanced 
members  pay  up  their  balances  at  once.]  The  instru- 
ment of  dissolution  has,  at  any  rate,  the  same  effect 
as  a  voluntary  winding  up,  in  which  case  the 
advanced  members  could  be  compelled  to  pay  up 
forthwith.  As  regards  the  Act  of  1894,  it  only 
applies  where  the  dissolution  or  winding  up  takes 

filace,  in  substance,  after  the  passing  of  the  Act. 
Lord  Herschell,  L.C. — Ought  not  the  Act  to 
apply  where  the  winding  up  is  not  complete  P]  If, 
after  judgment,  any  advanced  member  had  paid  up 
the  balance  due  from  him,  he  could  not  have  recovered 
it.  The  Legislature  cannot  have  intended  to  overrule 
an  order  actually  made  binding  all  the  mortgagor 
members. 

W.  D.  MacCottkey,  for  the  trustees. 

Lord  Herschell,  L.G. — With  all  respect  to  the 
learned  judge  in  the  court  below,  I  am  quite  unable 
to  agree  with  the  conclusion  at  which  he  has  arrived. 
It  is  not  necessary  to  discuss  the  question  whether 
the  effect  of  a  winding-up  order  is  as  extensive  as  is 
contended  for  by  the  respondents.  This  is  not  the 
case  of  a  winding  up,  but  of  an  instrument  of  dissolu- 
tion. By  section  32  of  the  Building  Societies  Act  of 
1874  the  dissolution  of  a  society  may  take  place  with 
the  consent  of  three-fourths  of  the  members  holding 
not  less  than  two-thirds  of  the  number  of  shares  in 
the  society.  By  such  consent  a  society  may  be  dis- 
solved against  the  will  of  the  minority.  In  this  case 
the  requisite  majority  have  agreed  to  the  dissolution 
of  the  society.  That  was  purely  a  matter  for  the 
shareholders,  a  matter  in  which  the  majority  of  the 
members  could  bind  the  minority.  What  they  can 
bind  them  to  is  a  dissolution.  The  instrument  of  dis- 
solution is  to  set  forth  certain  matters  mentioned  in 
section  32,  sub-section  3.  There  is  no  provision 
further  than  that  for  determining  the  rights  of  mem- 
bers on  a  dissolution,  or  that 'they  should  be  other 
than  those  provided  for  by  the  rules  of  the  society 
which  created  the  contract  between  the  members. 
The  contention  is  that,  whereas  certain  members  of 
the  society  are  advanced  members — i.e.,  have  obtained 
advances  from  the  society — and  have  covenanted  to 
repay  those  loans  according  to  the  rules — that  is  to  say, 
by  instalments—upon  a  dissolution  under  an  instru- 
ment of  this  character  their  liabilities  are  immediately 
altered,  and  they  become  bound  to  pay  up  their  debts, 
not  by  instalments,  but  all  at  once.  There  is  nothing 
in  the  section  to  indicate  anything  of  the  sort.  There 
is  nothing  in  the  deed  itself  to  say  that  this  was  to 
be  the  effect  of  the  deed  of  dissolution. 

But  it  is  said  that  this  has  been  held  in  Brownlie  v. 
Russell  to  be  the  effect  when  the  court  makes  a 
winding-up  order,  and  that,  therefore,  it  must  also  be 
so  when  the  dissolution  is  the  act  of  the  members. 
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High  Ooubt. 


That  is  a  consequence  which  I  am  not  able  to  follow 
or  to  see  the  foroe  of.  A  winding-up  order  is  the  act 
of  the  court ;  it  is  a  vw  major,  however  it  be  procured. 
All  the  parties  have  a  right  to  be  heard  on  it ;  a 
minority  likely  to  be  affected  by  the  result  would  be 
entitled  to  appeal  to  this  court  in  opposition  to  an 
order  which  would  benefit  one  class  of  members  at 
the  expense  of  another.  But  is  it  to  be  said  that 
where  a  dissolution  is  agreed  upon  by  the  majority 
the  minority  are  to  be  at  their  mercy  ?  According  to 
the  contention  of  the  respondents  and  the  judgment 
of  Kekewiob,  J.,  a  majority  who  may  consist 
entirely  of  unadvanced  members  may  dissolve  the 
society  and  bind  the  whole  of  the  advanced  members 
to  liabilities  they  have  never  undertaken.  Unless 
there  is  distinct  authority  in  favour  of  that  proposition 
I  should  decline  to  assent  to  it;  it  is  clearly  unjust, 
and  I  find  nothing  in  the  provisions  of  the  Act  with 
respect  to  the  deed  of  dissolution  to  support  it.  The 
proposed  division  of  the  funds  and  property  of  the 
society  is  to  be  set  out  in  the  deed,  and  the  liabilities 
and  assets  of  the  society  are  to  be  stated.  Amongst 
those  assets  are  the  liabilities  of  the  members  to  the 
society,  and  the  same  sums  would  be  included  in  the 
funds  and  property  to  be  divided.  But  there  is 
nothing  to  affect  the  covenants  in  the  mortgages 
to  pay  by  instalments  or  to  make  the  loans  immediately 
repayable. 

Therefore  I  think  that  the  instrument  of  dissolution 
did  not  operate  in  that  way  to  the  prejudice  of  the 
advanced  members.  The  point  raised  under  the 
statute  of  1894  is  also  a  good  one,  though  it  is  per- 
haps unnecessary  to  go  into  that  after  the  opinion 
which  I  have  just  expressed.  The  society  is  being 
dissolved,  and  is  not  yet  completely  dissolved.  It 
cannot  be  disputed  that  the  words  Vis  being  dis- 
solved "  in  section  10  of  the  Building  Societies  Act 
of  1894  in  the  sense  in  which  they  are  used  in  that 
statute  must  apply  to  this  society.  The  Legislature 
has  said  that  m  such  a  case  advanced  members  are 
only  to  pay  according  to  the  contract  contained  in 
their  respective  mortgages.  The  only  answer  made 
is  that  the  legislative  enactment  came  into  force  some 
months  after  the  commencement  of  the  dissolution, 
and  therefore  does  not  apply. 

But  inasmuch  as  these  advanced  members  have 
not  yet  completed  the  payments  in  accordance  with 
their  respective  contracts,  the  Act  must  have  been 
intended  to  apply  to  them.  I  see  no  reason  why 
effect  should  not  oe  given  to  the  obvious  intention  of 
the  Legislature.    The  appeal  must  be  allowed. 

Lindley,  L.J. — I  am  of  the  same  opinion.  If  a 
man  borrows  money  and  stipulates  to  repay  it  by 
instalments,  the  majority  of  the  members  of  his 
society  would  obviously  have  no  right,  under  any 
intelligible  principle  of  law,  to  compel  him  to  pay 
the  whole  sum  straight  off.  If  they  have  any  such 
right  it  must  be  given  by  statutory  enactment.  It 
is  said  that  if  this  were  a  winding  up  under  the 
Companies  Act  of  1862  the  advanced  members  could 
be  compelled  to  do  so,  and  that  the  court  did  this  in 
Brownlie  v.  Russell.  I  do  not  think  that  that  case 
went  so  far,  but  if  it  does  the  matter  has  been  set 
right  by  the  recent  Building  Societies  Act  of  1894. 
Section  32  of  the  Building  Societies  Act  of  1874 
draws  a  distinction  between  dissolution  and  winding 
up.  But  what  we  are  dealing  with  is  a  dissolution, 
and  not  a  winding  up.  It  appears  to  me  that  there 
was  some  misapprehension  as  to  the  point  decided  in 
Brownlie  y.  Russell;  but,  in  my  opinion,  apart  from 
the  point  under  the  Building  Societies  Act  of  1894, 
the  decision  of  Kekewich,  J.,  was  wrong. 

A.  L.  Smith,  L.  J. — Kekewich,  J.,  arrived  at  the  con- 
clusion on  this  case  by  holding  that  a  deed  of  dissolu-  I 


tion  was  equivalent  to  a  winding-up  order  of  this  court 
There  is  no  authority  to  support  that  view,  and,  after 
what  has  been  said,  I  need  add  nothing.  On  the 
'other  point,  under  section  10  of  the  Buildmg  Societies 
Act  of  1894,  I  read  that  as  meaning  that  after  the 
25th  of  August,  1894,  no  matter  what  any  court  has 
said  about  dissolution  or  winding  up,  from  and  after 
that  day  when  any  society  is  being  dissolved  or  wound 
up  no  advanced  member  shall  be  called  upon  to  pay 
his  debt  otherwise  than  according  to  his  contract 

Appeal  allowed. 

Solicitors  for  the  appellant,  Raises  &  Co.,  for  /.  F. 
Read,  Liverpool. 

Solicitors  for  the  respondents,  Alfred  Stephenson, 
Liverpool ;  R.  J.  Jones  <fc  Co.,  Liverpool. 


&tgf)  Otoua  of  justice. 


Nov.  13 ;  Deo.  19. 


Chan.  Div.  1 
Stirling,  J.  J 

In  re  Bowling  and  Welby's  Contract,  (a.) 

Company — Building  society  unregistered — Winding-up 
and  vesting  orders  made  without  jurisdiction — Vendor 
and  purchaser — Sale  by  liquidator  of  society— Com- 
panics  Act,  1862  (25  <fe  26  Vict.  c.  89),  s.  199. 

The  court  has  no  jurisdiction,  under  section  199  of  the 
Companies  Act  of  1862,  to  make  an  order  for  the 
winding  up  of  a  building  society,  unregistered  under 
the  Building  Societies  Act  of  1874,  where  the  society 
does  not  consist  of  seven  members,  and  any  such  order 
is  void. 

A  liquidator  appointed  in  pursuance  of  such  an  order, 
cannot  make  a  good  title  to  property  of  the  society,  and 
cannot,  therefore,  force  such  a  title  upon  a  purchaser. 

Summons  under  the  Vendor  and  Purchaser  Act, 
1874. 

The  London  and  Yorkshire  Permanent  Benefit 
Building  Society  was  established  in  1851,  under  the 
Building  Societies  Act  of  1836,  and  was  never 
incorporated  under  the  Building  Societies  Act  of 
1874. 

On  the  27th  of  July,  1893,  the  judge  of  the  Leeds 
County  Court  made  an  order  under  the  Companies 
Acts,  1862-1890,  for  the  compulsory  winding  up  of 
the  society,  and  by  another  order  of  the  same  court, 
dated  the  30th  of  November,  1893,  all  the  prog 
of  the  society  was  vested  in  the  plaintiff  as 
liquidator. 

The  defendant,  the  purchaser,  had  contracted  with 
the  plaintiff,  as  such  official  liquidator,  to  buy  certain 
freehold  property  of  the  society,  but  refused  to  accept 
the  title  offered  by  the  liquidator,  on  the  ground 
that  at  the  date  of  the  winding-up  order  there  were 
not  seven  members  of  the  society,  that  the  said 
order  and  tne  vesting  order  were  consequently  void, 
as  being  made  without  jurisdiction,  and  that  the 
liquidator  could  not  make  a  good  title. 

At  the  date  of  the  winding-up  order  the  register  of 
the  society  did  not  contain  the  names  of  seven 
members,  but  the  list  of  contributories  included  four 
living  members  and  the  personal  representatives  of 
deceased  members  and  the  trustee  in  Bankruptcy  of  a 
bankrupt  member. 

This  was  a  summons  by  the  plaintiff,  the  liquidator, 

(a.)  Reported  by  Arthur  Morton,  Esq.,  Barrister- 
at-Law. 
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High  Cotjbt. 


Ik  re  Bowuira  ahd  Wblby's  Contract.— In  re  Davenport. 


High  Court. 


to  determine  the  validity  of  the  defendant's  objec- 
tion. 

Percy  Wheeler,  for  the  plaintiff.— -The  winding-up 
Older  of  the  county  court  judge  cannot  now  be 
appealed  from,  and  hence  the  objection  cannot  be 
sDstained.  The  point  as  to  jurisdiction  was  raised 
before  the  judge  and  cannot  be  raised  now.  Conse- 
quently this  court  cannot  interfere  by  way  of  pro- 
hibition. 

Dibdin,  for  the  defendant. 

SriRLDro,  J.,  delivered  judgment  on  the  19th  of 
December.     After  stating    the  facts,    his   lordship 
proceeded    as     follows : — It    seems    to     me    very 
improbable     that   this    transaction    will    ever   be 
questioned,  and  if  the  liquidator  were  to  convey  the 
legal  estate  to  the  purchaser,  I  think  the  latter  would 
get  a  good  holding  title.    I  suggested  at  the  hearing 
that  this  should  be  done,  but  I  am  informed  that  the 
parties  cannot  come  to  an  agreement,  and  that  it  is 
consequently  necessary  for   me  to  decide  the  point. 
The  Act  itself  is  plain.     [His  lordship  read  that  part 
of  section  199  of  the  Companies  Act  of  1862  relevant 
to  the  point,    and  continued :— ]       This  seems    to 
apply  only  to  companies  consisting  of  seven  or  more 
members,  and  this  was  the  opinion  also  of    Jessel, 
M.B.,  in  In  re  Bolton  Benefit  Loan  Society,  28  W.  R. 
164, 12  Ch.  D.  679.      Hence  it  would  appear  in  the 
present  case  that  if  there  were  not  seven  members  at 
the  date  of  the  winding-up  order  there  was  no  juris- 
diction to  make  that  order,  and  if  there  is  no  jurisdic- 
tion to  make  a  winding-up    order   it  is  clear  that 
there  is  none  to  make  a  vesting  order,  and  conse- 
quently  the  liquidator  could  not  convey  the  legal 
estate,    and   to  such   conveyance   the  purchaser  is 
entitled.     Therefore  I  think  the  latter  is  certainly 
entitled  to  raise  this  objection.     Now,  were  there 
more  than  seven  members  ?     The  books  and  register 
were  irregularly  kept,  but  I  do  not  think  that  the 
society  can  escape  from  the  jurisdiction  of  the  court 
amply  because  it  has  omitted  to  keep  a  proper  register, 
and  if  at  the  date  of  the  winding-up  order  there  were 
more  than  seven   members  whose   names  ought  to 
have  been  on  the  register,  I  am  of  opinion  that  the 
court   had  jurisdiction:  In  re    South  London  Fish 
Market  Co.,  37  W.  R.  3,  39  Ch.  D.  324.      The  list  of 
contributoriee  has  been   settled,  and  it  shows  four 
hvmg  members,  besides  the  legal  personal   repre- 
sentatives of  deceased  members.     These  latter  are 
properly  on  the  list  of  contributories  (sections  76,  77, 
and  200  of  the  Companies  Act  of  1862),' but  it  does 
not  follow  that  they  were  therefore  members.      This 
question  depends  upon  whether  they  could  against 
their  will   have  been    placed    on     the  register    of 
members  before  the  winding  up.      Now  under  the 
rales  of  this  particular  society  the  shareholders  have 
attached  to  their  shares  the  obligation  of  paying  up 
their  subscriptions,  and  that  rule  clearly  negatives 
the  idea  that  a  legal  personal  representative  of  a 
deceased  investing    member  could  be  put  on   the 
register.      Hence  I  think  these  legal  personal  repre- 
sentatives are  not  members,  and  this  view  is  in  strict 
accordance  with  the  judgment  of  Jessel,  M.E.,  in  the 
Bolton  Benefit  Society's  case  to  which  I  have  referred 
above.    Under  these  circumstances  I  think  that  there 
vasno  jurisdiction  to  make  the  winding-up  order, 
and  the  purchaser's  objection  that  the  liquidator  had 
so  title  is  well  founded. 

Summons  dismissed. 

Solicitors,  A.  Scott  Lawson,  for  Jones,  Son,  & 
TamtOt,  Leeds;  Vincent  dt  Vincent,  for  North  <fc  Sons, 
Leeds. 


Chan.  Div.    I  t\     i  - 

Kekewich,  J.  (  Deo  lo' 

In  re  DAVENPORT. 
Turner  v.  King,  (a.) 

Married  woman — Gift  for  life  for  separate  use  and 
after  power  of  appointment  by  will,  to  her  executors, 
administrators,  and  assigns — Married  Women's  Pro- 
perty Act,  1882  (45  eft  46  Vict.  c.  75). 

Where  property  is  held  on  trust  for  a  woman  married 
since  the  Married  Women1 }s  Property  Act,  1882,  for  life 
for  her  separate  use,  and  in  default  of  the  exercise  by 
her  of  a  general  power  of  appointment,  then  for  her 
executors,  administrators,  or  assigns,  the  married  woman, 
on  releasing  the  power  of  appointment,  becomes  entitled 
absolutely  to  the  property. 

Under  the  trusts  of  a  will  the  testator's  two 
daughters  were  entitled  to  the  income  of  certain 
property  in  equal  shares  during  their  lives  for  their 
separate  use.  The  capital  of  each  share  was,  subject 
to  a  power  of  appointment  by  will  given  to  each 
daughter  respectively,  held  by  the  trustees  on  trust  to 
assign  and  pay  over  according  to  the  appointment ; 
and  in  default  thereof  to  the  executors,  administra- 
tors, or  assigns  of  the  ladies  respectively.  The 
testator  died  prior  to  the  Married  Women's  Property 
Act,  1882,  and  both  daughters  married  subsequently 
to  the  Act  without  having  released  their  powers  of 
appointment.  This  was  an  application  on  their 
behalf,  without  the  concurrence  of  their  husbands,  for 
a  declaration  that  they  were  absolutely  entitled  to 
their  respective  shares. 

Ryland,  for  the  applicants. — The  ladies  are 
absolutely  entitled  by  virtue  of  the  Married  Women's 
Property  Act,  1882 :  Page  v.  Soper,  11  Hare,  321 ; 
Devall  v.  Dickens,  9  Jur.  550 ;  In  re  Onslow,  Plouoden 
v.  Gayford,  36  W.  E.  883,  39  Ch.  D.  622. 

Stewart  Smith,  for  the  trustees. — All  prior  applica- 
tions have  been  by  unmarried  women  or  married 
women  who  have  power  to  appoint  by  will  and 
deed.  The  only  interest  taken  is  under  the  direction 
to  pay. 

Kekewioh,  J. — The  main  point  in  this  case  has 
lately  been  of  not  infrequent  occurrence.  Apart  even 
from  the  decision  of  In  re  Onslow,  Plowden  v.  Gayford, 
which  has  been  cited,  the  Act  itself  solves  the 
difficulties.  I  do  not  think  there  is  any  importance 
to  be  attached  to  the  distinction  between  a  direct  gift 
and  a  direction  to  pay.  It  is  clear  that  the  ultimate 
gift  is  equivalent  to  a  gift  to  the  daughters  them- 
selves. [His  lordship,  after  reading  the  gift  in  the 
will,  proceeded : — ]  Before  the  Act  those  interests 
would  not  coalesce  (see  Hanchett  v.  Briscoe,  22  Beav. 
503),  but  the  Married  Women's  Property  Act,  1882, 
has  removed  the  difficulty,  as  now  by  that  Act  the 
reversion  is  hers  for  her  separate  use.  The  policy  of 
the  Act  is  to  make  the  married  woman  a  feme  sole, 
and  in  my  opinion  the  interests  do  coalesce  and  she 
may  do  as  she  pleases.  It  does  away  to  a  certain 
extent  with  the  doctrine  of  Whittle  v.  Henning,  2  Ph. 
731,  but  I  should  fail  to  carry  out  the  Aot  if  I  did  not 
consider  her  entitled.  I  hold  that  the  ladies,  on 
releasing  their  powers  of  appointment,  are  absolutely 
entitled  to  the  property. 

Solicitors,  Huxham  &  Rawlinson;  Austin  &  Austin. 

(a.)  Reported  by  F.  T.  Dtjka,  Esq.,  Barrister-at- 
Law. 
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High  Coubt.        Hadley  ft  Son  v.  Beedom  (Leicesteb  and  Another,  Claimants).       High  Court. 


a  B.  Div.  1  T       -  R  1A 

(Lawrence  and  Kennedy,  JJ.)  J  Jan'  w*  10, 

Hadley  &  Son  v.  Beedom  (Leicester  and 
Another,  Claimants),  (a.) 

BiU  of  bale — Assignment  for  the  benefit  of  creditors— 
Registration  —  Time  limit  for  assenting  to  deed — 
Notice— Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31), 
a.  4. 

A  deed  of  assignment  is  not  prevented  from  coming 
within  the  exception  in  section  4  of  the  Bills  of  Sale 
Act,  1878,  by  reason  only  that  a  time  limit  is  imposed 
within  which  creditors  must  assent  to  it  in  order  to  gain 
the  benefit  of  its  provisions,  so  long  as  the  deed  provides 
for  notice  to  the  creditors  of  the  existence  of  the  deed. 

A  deed  of  assignment  in  favour  of  the  creditors  of  a 
debtor  provided  that  any  creditor  who  should  not  signify 
his  assent  to  the  deed  within  three  months  from  the  date 
of  its  registration  under  the  Deeds  of  Assignment 
Act,  1887,  he  having  received  actual  notice  thereof, 
should  be  excluded  from  acquiring  any  benefit  under  the 
deed.  It  further  provideafor  tlve  exclusion  of  creditors 
who,  having  received  notice  from  the  trustees,  should  not 
assent  within  seven  days  of  such  notice. 

Held,  the  deed  was  valid,  notwithstanding  it  had  not 
been  registered  under  the  Bills  of  Sale  Act,  1878. 

Appeal  from  the  decision  of  his  Honour  Judge 
Sir  JEUohard  Harington,  Bart.,  the  county  court  judge 
at  Worcester. 

The  defendant,  who  was  insolvent,  executed  a  deed 
of  assignment  for  the  benefit  of  his  creditors,  whereby 
he  assigned  all  his  personal  property  to  trustees  in 
trust  to  pay  the  costs  of  the  composition  and  7s.  6d. 
in  the  pound  to  all  his  creditors,  and  to  repay  the 
surplus  (if  any)  to  the  debtor.  There  was  a  proviso 
in  the  deed  that  no  creditor  should  be  entitled  to  any 
benefit  under  the  deed  unless  he  should  assent  thereto 
within  three  months  of  the  registration  thereof,  he 
having  had  actual  notice  thereof.  There  was  a 
further  proviso  which  empowered  the  trustees  at  any 
time  to  call  upon  any  creditor  to  assent  within  seven 
days  of  notice  calling  upon  him  to  assent ;  and  (by 
notioe)  to  exclude  such  creditors  who  failed  to  do  so 
from  all  benefit  under  the  deed.  Within  the  period 
of  three  months  from  registration  the  trustees  had 
power  to  recall  any  exclusion  they  had  notified ;  but 
after  that  time  had  elapsed  their  power  of  admitting 
non-assenting  creditors  ceased. 

This  deed  was  registered  under  the  Deeds  of 
Assignment  Act,  1887,  but  not  under  the  Bills  of 
Sale  Act. 

Messrs.  Hadley  &  Son  were  creditors  of  the  debtor 
to  the  amount  of  £20,  who  had  before  the  execution 
of  the  deed  obtained  a  judgment  for  that  amount. 
Declining  to  assent  to  the  deed  of  assignment,  they 
proceeded  to  enforce  their  judgment  by  execution 
upon  the  debtor's  goods.  Upon  an  interpleader,  in 
which  the  trustees  under  the  deed  were  the  claimants, 
the  question  arose  whether  the  deed  was  a  bill  of  sale 
and  void  for  want  of  registration,  or  whether  it  came 
within  the  exception  in  section  4  of  the  Bills  of  Sale 
Act,  1878,  as  being  an  "  assignment  for  the  benefit  of 
the  creditors  of  the  person  making  or  giving  the 
same." 

The  county  court  judge  held  that  it  did  not  come 
within  that  exception,  and  that  the  deed  was  void. 

The  trustees  of  the  deed  appealed. 

Corner,  for  the  appellants. — The  question  here  is 
whether  a  deed  in  which  there  is  a  condition  that  any 
creditor  must,  in  order  to  benefit  by  it,  come  in 


(a.)  Reported   by  C.    G.    Wilbraham,   Esq., 
Barrister-at-Law. 


within  seven  days  after  notioe,  is  a  deed  for  the  benefit 
of  the  creditors.  The  test  is  whether  every  creditor 
has  the  right  to  participate  in  the  deed  and  the  oppor- 
tunity of  doing  so :  General  Furnishing  Co.  v.  Fenn, 
11  W.  B.  756 ;  Paine  v.  Matthews,  53  L.  T.  N.  8.  872, 
34  W.  R.  Dig.  24 ;  Ashford  v.  Tuite,  7  Ir.  0.  L.  B.  91. 
The  exclusion  in  the  deed  of  creditors  not  assenting 
within  three  months  is  no  objection  to  its  validity.  It 
is  equivalent  to  the  right  of  the  trustees  in  bankruptcy 
to  compel  creditors  to  prove  their  debts  within  a  pre- 
scribed time.  In  this  case  it  cannot  be  contended 
that  the  execution  creditor  suffered  any  hardship. 
He  knew  of  the  deed,  and  it  would  be  highly  incon- 
venient if  some  limit  of  time  were  not  allowed  to  be 
fixed  so  as  to  prevent  the  possibility  of  small  crediton 
holding  back  and  thus  hindering  the  operation  of  the 
deed. 

Cavanagh,  for  the  respondents,  the  execution 
creditors. — There  are  two  objections  to  the  deed 
which  prevent  it  coming  within  the  exception :  (1)  It 
provides  for  the  surplus  being  paid  back  by  the 
trustees  to  the  debtor,  so  that  if  any  creditor  did  not 
come  in  within  three  months  his  share  was  to  be 
returned  to  the  debtor.  Where  nothing  is  said  as  to 
the  surplus  the  rule  is  that  unclaimed  dividends  should 
be  divided  among  the  assenting  creditors,  until  their 
demands  are  satisfied,  rather  than  that  they  should 
go  to  the  debtor :  R.  v.  Creese,  22  W.  B.  375,  2 
C.  C.  B.  105 ;  Wild  v.  Banning,  L.  B.  2  Bq.  577, 
14  W.  B.  Ch.  Dig.  22.  (2)  The  deed  provides  Oat 
those-  who  do  not  assent  within  three  months  shall 
be  excluded.  The  deed  is,  therefore,  only  for  the 
benefit  of  those  who  assent  to  it  within  a  certain 
time.  It  has  been  held  under  section  192  of  the  , 
Bankruptcy  Act,  1861,  that,  if  a  composition  deed  : 
is  for  the  benefit  of  those  creditors  only  who  came 
in  within  a  certain  limited  time,  the  deed  is  had: 
Berridge  v.  Abbott,  13  C.  B.  N.  S.  507,  11  W.  K. 
C.  L.  Dig.  14;  Ex  parte  Morgan,  11  W.  B.  316; 
Dewhurst  v.  Kershaw,  11  W.  B.  315 ;  Giddings  t. 
Penning,  14  W.  B.  940,  L.  B.  1  Ex.  325. 

Corner,  in  reply. — The  oases  under  section  193  of 
the  Bankruptcy  Act  do  not  apply  here.  Under  thai 
section  if  the  debtor  executed  a  deed  assented  to  by 
three-fourths  of  the  creditors  the  rest  were  absolutely  j 
excluded  from  proving  their  debt  at  alL  Therefore 
the  section  had  to  be  most  strictly  construed. 

Lawranoe,  J. — It  seems  to  me  that  the  point  in 
this  case  is  a  short  one,  though  not  without  difficulty. 
I  think  the  county  court  judge  was  wrong.  The 
question  is  whether  this  deed  of  assignment  comes 
within  the  exception  of  the  4th  section,  that  is  to  ssfcj 
whether  it  is  a  deed  made  for  the  benefit  of  all  ws 
creditors.  It  is  said  not  to  come  within  the  exoeptiod 
and  to  be  invalid  for  want  of  registration  because  §| 
excludes  a  certain  class  of  creditors,  namely,  thcs* 
who  do  not  assent  within  three  months.  It  l| 
abundantly  clear  that,  if  any  creditor  had  desired  t^ 
be  a  party  to  the  deed,  it  was  possible  for  him  to  b^ 
so.  The  only  question  is  whether  the  creditors  ss^ 
all  equally  treated.  If  every  creditor  can  avail  hi* 
self  of  the  deed  the  result  of  the  whole  of  the  cases  1 
that  the  deed  is  good  without  registration.  Hal 
there,  then,  been  any  exclusion  because  a  tune  limit  4 
three  months  was  fixed  wherein  creditors 
assent  F  The  Irish  case  {Ashford  v.  Tuite), 
cannot  dissent  from,  is  clear  on  this  point.  The 
cited  to  the  contrary  are  cases  where  some 
have  been  absolutely  excluded. 

Kennedy,  J. — I  am  of  the  same  opinion.  1 
point  deserves  the  full  argument  that  it  has  receh 
at  the  hands  of  counsel,  especially  as  we  differ  fr 
the  opinion  of  the  county  court  judge.    The  quest 
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High  Court.     Great  Olaoton  Local  Boabd  (Appllts.)  v.  Young  ft  Sons  (Bbpdtb.).      Hioh  Court. 


in  dispute  is  whether  this  is  a  deed  within  the  excep- 
tion of  the  Act  of  1878.  If  the  deed  is  not  for  the 
benefit  of  all  the  creditors  it  is  not  within  the  excep- 
tion. If  the  deed  excludes  any  class,  then  it  is  not 
within  the  exception.  But  when  yon  use  the  terms 
"for  the  benefit  of  all  the  creditors"  you  must 
remember  that  a  man  cannot  have  a  benefit  forced 
npon  him.  So  if  you  have  a  deed  which  gives  the 
benefit  of  its  provisions  to  everyone  who  chooses,  and 
if  the  deed  provides  that  each  creditor  shall  receive 
notice  of  its  existence,  so  that  all  have  an  opportunity 
of  ooming  in,  then  the  deed  is  for  the  benefit  of  all 
the  creditors.  This  deed,  it  is  true,  contains  a  time 
Emit  within  which  a  creditor  must  assent  in  order  to 
reap  the  benefits  of  the  instrument,  and  if  that  time 
limit  had  not  been  accompanied  by  a  provision  for 
notice  I  will  not  say  how  I  would  have  decided.  That 
would  be  quite  a  different  question.  But  here,  "  no 
creditor  shall  be  entitled  to  any  benefit  under  these 
presents  unless  he  shall  signify  his  assent  to  these 
presents  within  three  months  from  the  date  of  the 
registration  of  these  presents,  he  having  had  actual 
notice  of  these  presents."  Therefore  no  one  is 
excluded  who  does  not  wish  to  be  excluded.  That  is 
the  answer  to  the  county  court  judge's  decision.  The 
learned  judge,  though  he  realizes  that  the  time  limit 
is  accompanied  by  a  provision  for  notice,  nevertheless 
objects  to  the  time  limit  altogether.  We  must  assume 
that  where  there  is  a  provision  for  the  trustee  to  call 
upon  a  creditor  to  assent  within  7  days,  he  will  act 
reasonably ;  and  if  a  creditor  only  received  notice  a 
few  hours  before  the  three  months  were  up  I  doubt 
whether  in  such  a  case  he  would  be  excluded.  I  con- 
strue the  notice  to  mean  a  reasonable  notice. 

I  prefer  to  decide  this  case  without  reference  to 
authority.    It  is  not  said  that  there  is  a  decision  on 
the  Bills  of  Sale  Act  contrary  to  this  view.     Ash  ford 
v.  Tuite  is  in  point,  in  which  it  was  held  that  a  deed 
was  for  the  benefit  of  the  creditors  where  the  deed 
was  to  be  for  the  benefit  of  those  who  should  execute 
within  one  month.    It  did  not  even  provide  for  notice, 
but  it  was  nevertheless  held  to  be  a  good  deed.    In 
that  case  Monahan,  C.J.,  said,  "  But  it  may  be  asked, 
!  does  not   the  provision  that  this  deed  was  to    be 
;  executed  within  a  certain  number  of  days  show  that 
It  was  not  to  have  been  for  the  benefit  of  all  the 
creditors  P     We  are  of  opinion   that  it  does  not, 
and  that  the  instrument  may  have  been  prepared 
I  and  executed  in  such  a  way  as  that  all  the  oredi- 
■  ton  might   have   taken   advantage   of  it  if   they 
••hose  to  do   so;   that  it  came  within   the  excep- 
tion in  the    7th    section   (17  ft  18  Vict.    c.    55), 
._ .and  therefore  that  the  verdict  for  the  defendant 
mould  be  changed  into  a  verdict  for  the  plaintiff." 
{ft  is  suggested  that  the  General  Furnishing  Co.  v. 
^«t»  is  contrary  to  Aehfordv.  Tuite.     I  have  read 
flat  judgment  carefully,  and  I  can  see  in  it  nothing 
ntrary  to  the  principle  I  have  laid  down,  for  in  the 
bash  case  there  was  no  provision  for  notice.     I  am 
■erefore  of  opinion  that  I  cannot  agree  with  the 
aned  county  court  judge.     As  I  understand  that 
ais  was  the  only  point  dealt  with  in  the  judgment, 
k  must  be  reversed. 

Judgment  reversed. 

p  Solicitors  for  the  appellants,    Prior,    Church,    <fc 
Atoms,  for  Matthews  &  Campbell,  Worcester. 

1  Solicitor  for  the  respondents,  Thomas  G.  Dobbs. 


Q.  B.  Div.        ) 
(Pollock,  B.,  and  [  Dec.  13. 

Grantham,  J.)   ) 

Great  Clacton  Local  Boabd  (Appellants)  v. 
Young  &  Sons  [Respondents),  (o.) 

Local  government— Private  street  works — New  street — 

Houses  on  one  side  only — Footpath  on  that  side—Cost 

of  footpath — Apportionment — Private    Street   Works 

Act,  1892  (55  <fc  56  Vict.  c.  57),  ss.  6,  10. 

Where  proposed  works  under  the  Private  Street  Works 
Act,  1892,  consist  of  a  roadway  in  a  new  street  having 
houses  on  one  side  only,  and  a  footpath  on  the  side  wfiere 
the  houses  are,  the  expenses  of  this  footpath,  as  weU  as 
the  expenses  of  the  roadway,  are  to  be  apportioned, 
under  section  10  of  the  Act,  amongst  the  owners  of 
premises  abutting  on  both  sides  of  the  street. 

Case  stated  by  justices  of  the  peace  for  the  county 
of  Essex,  sitting  at  a  special  session  holden  at  Thorpe, 
on  the  26th  of  April,  1894,  for  the  purpose  of  hearing 
and  detennining  certain  objections  made  by  the 
respondents,  Young  &  Sons,  under  section  7  of  the 
Prrvate  Street  Works  Act,  1892. 

The  Great  Clacton  Local  Board  (the  appellants) 
passed  a  resolution  in  January,  1894,  that  under  sec- 
tion 6  of  the  Private  Street  Works  Act,  1892,  the 
"Marine  Parade"  be  sewered,  levelled,  paved, 
metalled,  flagged,  and  made  good,  and  their  sur- 
veyor duly  prepared  a  specification  of  the  proposed 
works,  with  planB  and  sections,  and  an  estimate  of 
the  probable  expenses,  and  a  provisional  apportion- 
ment of  the  estimated  expenses  among  the  premises 
fronting,  adjoining,  or  abutting  on  the  Marine  Parade, 
and  these  were  all  submitted  to,  and  approved  of  by, 
the  local  board,  who  duly  published  the  same. 

It  appeared  from  the  plans  and  estimates  that  it 
was  proposed  to  make  up  the  said  street  with  a 
thirty-six  feet  roadway  and  a  twelve  feet  footpath  on 
the  north  side  only ;  and  as  to  the  footpath  only,  the 
surveyor  had  apportioned  the  expenses  of  paving  and 
kerbing  it  among  the  owners  of  premises  fronting, 
adjoining,  or  abutting  on  the  north  side  of  the  street 
only. 

The  Marine  Parade  had  buildings  on  the  north  side 
only ;  on  the  south  side  it  was  bounded  for  the  most 
part  by  land  which  extended  to  the  edge  of  the  cliff, 
and  was  the  property  of  the  Great  Clacton  Local 
Board.  The  expenses  of  making  up  the  whole 
of  the  thirty-six  feet  roadway  (as  distinguished 
from  the  footpath)  and  all  the  other  expenses  of 
the  proposed  works  were  apportioned  among  the 
owners  of  the  properties  abutting  upon  both  sides  of 
the  said  street,  including  the  local  board  as  owners  of 
the  adjoining  land. 

It  was  contended  before  the  justices  by  the  re- 
spondents, as  the  owners  of  premises  abutting 
on  the  Marine  Parade  on  the  north  side,  that 
the  provisional  apportionment  was  inoorreot  and 
made  on  a  wrong  principle;  and  that  the  whole 
of  the  expenses  of  the  works— the  footpath  as  well 
as  the  roadway — should  have  been  adaed  together 
and  apportioned  among  all  the  owners  of  premises  on 
both  sides  of  the  street  according  to  the  frontage  of 
their  respective  premises,  and  that  it  was  wrong  to 
separate  the  expenses  of  the  footpath,  and  to  appor- 
tion such  expenses  upon  the  owners  of  premises  on 
the  north  side  only. 

It  was  contended  for  the  appellants,  upon  the 
authority  of  The  Wakefield  Sanitary  Authority  v. 
Mander,  28  W.  B.  922,  5  C.  P.  D.  248,  and  other 
oases,  that  under  the  Private  Street  Works  Act,  1892, 

(a.)  Reported  by  Sir  Shebston  Bakeb,  Barrister- 
at-Law. 
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if  an  urban  authority  paved  a  footpath  on  one  side 
of  a  street  only,  whether  they  made  up  the  rest  of 
the  street  at  the  same  time  or  not,  the  oost  of  such 
footpath  must  be  apportioned  among  the  owners  of 
that  side  only,  and  that  the  provisional  apportion- 
ment was  made  on  a  correct  principle. 

The  justices  found  that  the  provisional  apportion- 
ment was  incorrect,  and  that  the  expenses  of  the 
footpath  on  the  north  side  ought  not  to  have  been 
separately  apportioned  among  the  owners  of  the  pre- 
mises fronting  or  abutting  on  the  north  side  only, 
and  they  ordered  the  apportionment  to  be  amended 
so  that  the  sums  apportioned  upon  the  objectors  be 
altered  to  the  amounts  which  would  have  been  pay- 
able by  them  if  the  total  expenses  of  the  proposed 
works  were  apportioned  among  all  the  owners  of  the 
premises  fronting,  adjoining,  or  abutting  on  the 
Marine  Parade. 

The  question  now  was  whether  the  order  of  the 
justices  was  correct  inpoint  of  law. 

The  Private  Street  Works  Aot,  1892  (55  &  56  Vict, 
o.  57),  provides:  section  6,  "Where  any  street,  or 
part  of  a  street,  is  not  sewered,  levelled,  paved, 
metalled,  flagged,  channelled,  made  good,  and 
lighted  to  the  satisfaction  of  the  urban  authority,  the 
urban  authority  may  resolve  ...  to  sewer,  level, 
pave,  &c.v  such  street  or  part  of  a  street ;  and  the 
expenses  incurred  by  the  urban  authority  in  executing 
private  street  works  shall  be  apportioned  ...  on 
the  premises  fronting,  adjoining,  or  abutting  on  suoh 
street  or  part  of  a  street "  ;  section  10,  "In  a  pro- 
visional apportionment  of  expenses  of  private  street 
works  the  apportionment  of  expenses  against  the  pre- 
mises fronting,  adjoining,  or  abutting  on  the  street 
or  part  of  a  street  in  respect  of  which  the  expenses 
are  to  be  incurred  shall,  unless  the  urban  authority 
otherwise  resolve,  be  apportioned  according  to  the 
frontage  of  the  respective  premises,"  &o. 

Lawaon  Walton,  Q.C.  (A.  Macmorran  with  him),  for 
the  appellants. — The  provisional  apportionment  made 
by  the  surveyor  was  right.  The  question  is  whether, 
under  section  10  of  the  Act,  the  cost  of  the  construc- 
tion of  the  footpath  can  be  separated  from  the  cost  of 
the  roadway.  We  submit  that  it  can  and  ought  to 
be  separated,  and  that  the  cost  of  the  footpath 
ought  to  be  thrown  entirely  on  the  premises  on  the 
north  side  only,  as  it  was  made  on  the  north  side 
only  and  for  the  sole  benefit  of  the  owners  on  that 
side.  The  case  of  Wakefield  Sanitary  Authority  v. 
Mander  is  an  authority  for  this  contention,  as  .it  was 
there  held  that  where  a  footpath  was  made  upon  one 
side  of  a  street,  the  owners  on  that  side  had  to  bear 
the  whole  oost. 

Fleetwood  Pritchard,  for  the  respondents.  —  The 
justices  were  correct  in  apportioning  the  oost  of  the 
footpath  on  both  sides  of  the  street.  The  Wakefield 
case  was  decided  on  a  section  of  the  Public  Health 
Aot,  1875,  which  is  different  from  the  section  of  the 
present  Act.  The  case  of  The  Vestry  of  Paddington 
v.  The  North  Metropolitan  Railway  and  Canal  Co.,  42 
W.  R.  223,  [1894]  1  Q.  B.  633,  is  similar  to  the  pre- 
sent case,  and  there  it  was  decided  that  the  cost  of 
flagging  a  footway,  under  the  Metropolis  Manage- 
ment Acts,  ought  to  be  borne  by  the  owners  on  both 
sides  of  the  street. 

Lawson  Walton,  Q.C,  replied. 

Pollock,  B.— This  was  a  new  place,  and  new 
roads  and  paths  were  required ;  and  in  apportioning 
the  oost  of  the  roadway  and  the  cost  of  the  footpath 
in  respect  of  the  street  in  question  the  local  authority 
treated  the  oost  of  the  footpath  separately  from  the 
cost  of  the  roadway,  and  they  apportioned  the  oost  of 


the  footpath  on  the  owners  of  the  one  side  only,  but 
this  was  set  aside  by  the  justices. 

The  question  whether  the  justices  were  right  in 
their  decision  depends  on  the  true  construction  <rf 
section  10  of  the  Private  Street  Works  Act,  1882. 
Beading  that  section,  we  see  that  the  apportion- 
ment is  to  be  against  the  "  premises  fronting,  adjoin- 
ing, or  abutting  on  the  street  or  part  of  a  street," 
&c.  Now  this  was  a  new  street,  footpath,  and  road 
equally,  and  it  seems  to  me  that  the  matter  ought  to 
be  dealt  with  as  a  whole,  and  that  all  the  ownea 
whose  premises  abut  on  the  street  are  liable  to  their 
share  of  the  whole  expenses.  With  regard  to  the 
Wakefield  case,  the  decision  there  was  upon  different 
words  from  those  used  in  the  present  Act,  and  there- 
fore that  decision  does  not  govern  the  present  case. 
I  think,  therefore,  that  this  appeal  must  be  dismissed 
with  costs. 

Grantham,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Chamberlayne  &  Short 

Solicitors  for  the  respondents,  Young  <fc  Sons. 


Nov.  5. 


a  B.  Div.  ] 

(Mathew  and  Charles,  JJ.) ) 
Reg.  v.  Liverpool  Revising  Babbisteb  and 
Chad  wick,  (a.) 

Election  law  —  Parliamentary  franchise  —  Rorougl 
Duplicate  entries — Voter's  notice  of  selection — ft 
of  notice —  Validity— Appeal  from  decision  of  revisi*} 
barrister — Parliamentary  Registration  Act*  1843  (J 
&  7  Vict.  c.  18),  88.  17,  18,  39,  42— Parliamaitari 
and  Municipal  Registration  Act,  1878  (41  6  42  Vid 
c.  26),  s.  28,  sub-sectitm  14— Registration  Act,  188i 
(48  <fe  49  Vict.  c.  15),  s.  5— Registration  Order,  1889 
Schedule  3,  Form  (P)— Local  Government  Ad,  189 
(56  <fc  57  Vict.  c.  73),  s.  44, 

There  is  no  appeal  from  the  decision  of  a  revisit 
barrister  upon  the  validity  of  a  notice  given  by  a  wrfel 
under  the  Parliamentary  and  Municipal  Registrator 
Act,  1878,  «.  28,  subsection  14,  selecting  which  of  ft 
duplicate  entries  of  his  name  upon  the  lists  of  voters  /« 
the  borough  he  will  retain  for  voting,  at  a  partial 
election. 

Rule  nisi  calling  upon  the  revising  barrister  for  th 
parliamentary  and  municipal  borough  of  Iiverpoj 
and  the  respondent,  Charles  Chadwiok,  to  show  cwM 
why  an  appeal  should  not  be  entertained,  and  a  oM 
stated,  in  the  matter  of  an  objection  taken  to  til 
name  of  Chad  wick  being  expunged  from  or  starred  d 
the  lists  of  electors  for  the  Kirkdale  parliaments! 
division  of  the  said  borough. 

The  facts  upon  which  the  application  for  a  rule 
was  granted  were  as  follows : — 

The  name  of  the  respondent,  Charles  Chadwic 
was  entered  more  than  once  on  the  lists  of  parlil 
mentary  voters  for  the  borough — namely,  in  ra 
of  his  occupation  of  a  house,  No.  38,  Walton-i 
upon  the  list  for  the  Kirkdale  division,  and  in  re  m 
of  his  occupation  of  a  house,  No.  6,  Temple-Ian 
upon  the  list  for  the  Aberoromby  division.  ' 

Chad  wick  desired  to  have  his  name  retained  in  tks 
list  for  the  Aberoromby  division,  for  the  purpose  of 
voting  at  parliamentary  elections ;  and  that  as  regaidl 
the  entry  in  the  list  for  the  Kirkdale  division  Uj 
name  should  be  marked  by  the  revising  barrister  M 

(a.)  Reported  by  T.  R.  Colqtjhoto  Dill,  Esq., 
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barrister-i 
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other  proposes  only,  in  accordance  with  section  44, 
snb-section  6,  of  the  Local  Government  Act,  1894. 
He  accordingly  filled  up  and  signed  the  following 
notice,  and  caused  the  same  to  be  handed  to  the 
revismg  barrister  at  the  opening  of  the  first  court  for 
the  Tension  of  the  lists  of  electors  for  the  borough : 
"To  the  revising  barrister  of  the  parliamentary 
borough  of  Liverpool  I,  the  undersigned,  being  on 
the  fist  of  voters  for  two  or  more  divisions  of  the  par- 
liamentary borough  of  Liverpool  do  hereby  select  the 
following :  vis. — for  parliamentary  voting  —  Aber- 
cromby  parliamentary  division  No.  7,  polling  district 
No.  29,  No.  on  list  1 ,724.  (Signed)  Charles  Chadwick. 
Place  of  abode,  38,  Walton-road,  polling  district 
No.  3,  No.  on  list,  1,906."  This  notice,  together  with 
other  notices  of  selection,  was  permitted  by  the  revising 
barrister  to  be  inspected  by  the  agent  or  solicitor  of 
the  opposing  party  at  the  time  such  notice  was 
handed  in,  but  no  objection  was  made  to  it  upon  that 
occasion.  At  a  subsequent  sitting  of  the  court  appli- 
cation was  made  to  the  revising  barrister  by  the  agent 
of  the  respondent  Chadwick  that  the  entry  of  his  name 
in  the  list  for  the  Abercromby  Division  might  be 
retained  for  parliamentary  purposes,  and  that  the 
entry  in  the  list  for  the  Kirkdale  Division  might  be 
marked  for  other  purposes  only.  This  application 
was  opposed  by  another  voter  in  the  borough  on  the 
ground  that  the  notioe  of  selection  was  insufficient  and 
was  not  in  the  form  prescribed  by  the  Registration 
Acts  and  the  Registration  Order,  1889,  and  that, 
therefore,  the  revising  banister  was  bound  to  retain 
for  parliamentary  purposes  the  entry  in  respect  of  the 

;  voter's  place  of  abode  (viz.,  the  entry  in  the  Kirkdale 
division)  and  to  star  the  entry  in  the  Abercromby 

»  division* 

The  revising  barrister  held   that   the   notice   of 

;  selection  was  sufficient,  and  he  marked  the  duplicate 

:  entries  in  the  manner  requested  by  the  application. 
The  objector  thereupon  gave  written  notice  to  the 
barrister  of  his  desire  to  appeal,  but  the  barrister 
refused  to  state  a  case  upon  the  point  for  the  opinion 
of  the  High  Court.  This  rule  nisi  for  a  mandamus 
was  then  obtained  on  behalf  of  the  objector. 

The  following  form  is  contained  in  Schedule  3 
of  the  Registration   Order,  1889   (made  under  the 

*  Local   Government    Act,    1888,   s.    76,   sub-section 

"  Form  (P). — Form  of  elector's  notioe  of  selection  in 
file  case  of  duplicate  entries. 

"To  the  revising  barrister  for  the  parliamentary 
.lorough  of  .    I  hereby  elect  to  vote  in  re- 

rof  the  following  entry  in  division  of 

list  of  parliamentary  electors  [or  burgesses 
M  county    electors]  for  the   parish  [or  township] 


"^aineof  elec- 
tor in  full,  sur- 


Flace       of 
abode. 


Nature  of 
qualifica- 
tion. 


Description 
of  qualifying 
property. 


(Signed) 


A.  B. 


'Note. — The  foregoing  form  should  be  filled  up 
h  a  copy  of  the  entry  in  the  list  of  electors  which 
>  elector  wishes  to  have  retained  for  voting.  The 
lee  should  specify  the  list,  and,  if  the  list  is  made 
in  divisions,  the  division  in  which  the  entry 
"  to  appears." 


Sir  H.  James,  Q.C.,  and  W.  F.  Taylor,  for  the  re- 
spondent Chadwick,  shewed  cause. — There  is  no 
appeal  from  the  decision  of  the  revising  barrister  that 
the  notice  was  sufficient.  The  voter  has  a  right  to 
make  a  selection  of  the  entry  to  be  retained  for 
parliamentary  voting,  and  if  he  does  not  make  such 
a  selection  the  barrister  must  retain  the  entry  in 
respect  of  his  place  of  abode.  Here  the  voter  has 
given  his  notice  of  selection ;  it  is  substantially  in 
agreement  with  Form  (P)  of  the  Registration  Order, 
and  gives  more  information  than  that  form,  and 
the  barrister  has  held  it  to  be  sufficient.  The 
only  appeal  from  the  decision  of  a  revising  bar- 
rister is  that  given  by  section  42  of  the  Parliamentary 
Registration  Act,  1843 :  The  objector  in  the  present 
case  is  not  within  that  section,  which  relates  to 
appeals  by  persons  who  have  given  notioe  of  objec- 
tion according  to  the  provisions  of  that  Act.  There 
was  no  objection  to  the  voter's  name  being  retained 
in  some  list,  and  the  voter  has  selected  the  entry  to 
be  retained  by  giving  a  notioe  which  the  barrister  has 
considered  sufficient,  and  which  no  other  person  has  a 
right  even  to  see. 

He  referred  to  Arnold  v.  Clerk  of  the  Peace  for 
Kesteven,  65  L.  T.  618. 

Joseph  Walton,  Q.C.,  and  W.  N.  Butler,  for  the 
objector  in  support  of  the  rule. — The  objector  had  a 
right  to  oppose  the  retention  of  the  voter's  name  in 
one  list  rather  than  in  the  other,  and  reading  the  Act 
of  1843  with  the  later  Registration  Acts  there  is  a 
right  of  appeal  against  the  decision  of  the  barrister 
on  the  notioe  of  selection.  That  notice  was  in  sub- 
stance a  claim  by  the  voter  to  have  his  name  entered 
as  an  effective  voter  on  the  Abercromby  list,  and  this 
can  be  objected  to,  and  if  a  point  of  law  material  to 
the  objection  arises,  there  is  a  right  to  appeal. 

Mathew,  J. — This  a  case  of  importance,  because 
the  object  of  the  application  is  to  limit  the  right  of  a 
voter  to  elect  for  which  of  two  or  more  qualifications 
he  will  choose  to  vote.  I  think  it  is  dear  that  no  such 
right  of  appeal  as  that  contended  for  by  the  objector, 
is  given  by  the  42nd  section  of  the  Registration 
Act,  1843.  That  section  provides :  "  That  it  shall  be 
lawful  for  any  person  who,  under  the  provisions  here- 
inbefore contained,  shall  have  made  any  claim  to  have 
his  name  inserted  in  any  list,  or  made  any  objection 
to  any  other  person  as  not  entitled  to  have  his  name 
inserted  in  any  list,  or  whose  name  shall  have  been 
expunged  from  any  list,  and  who  in  any  such  case 
shall  be  aggrieved  by  or  dissatisfied  with  any  decision 
of  any  revising  barrister  on  any  point  of  law  material 
to  the  result  of  such  case,"  to  appeal  in  the  manner 
specified  by  the  section.  What  are  "  the  provisions 
hereinbefore  contained  "  f  So  far  as  the  making  of 
objections  is  concerned,  we  find  them  in  the  17th  and 
18th,  and  also  in  the  39th  sections  of  the  Act.  The 
17th  section  provides  that  every  person  whose  name 
shall  have  been  inserted  in  any  list  of  voters  for  any 
city  or  borough  may  object  to  any  other  person,  as 
not  having  been  entitled  on  the  last  day  of  July  next 
preceding  to  have  his  name  inserted  in  any  list  of 
voters  for  the  same  city  or  borough ;  and  every  per- 
son so  objecting  shall  give,  or  cause  to  be  given,  a 
notice  to  the  overseers  who  shall  have  made  out  the 
list  in  which  the  name  of  the  person  so  objected  to 
shall  have  been  inserted;  and  every  person  so 
objecting  shall  also  give  or  cause  to  be  left  at  the 
place  of  abode  of  the  person  objected  to  a  notioe; 
and  every  notice  of  objection  shall  be  signed  by  the 
person  objecting.  Then  the  18th  section  provides 
that  the  overseers  shall  include  the  names  of  all 
persons  so  objected  to  in  a  list,  and  shall  sign  the 
list  and  cause  copies  thereof  to  be  written  or  printed, 
and  shall  publish  the  list  of  all  persons  objected  to. 
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The  39th  section  permits  a  voter  to  oppose  the  claim 
of  a  person  whose  name  has  been  omitted  from  a  list 
to  have  it  inserted  in  it.  These  are  the  provisions 
referred  to  in  the  42nd  section,  so  far  as  objections 
are  concerned,  and  there  is  nothing  in  the  section  to 
give  an  appeal  from  a  decision  of  a  revising  barrister 
upon  a  point  of  law  in  the  case  of  any  objection  made 
otherwise  than  under  those  provisions. 

It  was  said,  however,  that  subsequent  legislation 
has  imposed  upon  this  court  the  duty  and  the  obliga- 
tion of  hearing  appeals  in  a  number  of  other  cases. 
The  first  statute  referred  to  is  the  Parliamentary  and 
Municipal  Registration  Act,  1878,  section  28,  sub- 
seotion  14,  of  which  gives  a  voter  whose  name  appears 
more  than  once  on  the  lists  the  right  to  select  the 
entry  to  be  retained  for  voting.  I  can  see  nothing  in 
that  provision  as  to  any  appeal  from  the  determina- 
tion of  the  revising  barrister. 

It  was  also  said  that  in  some  way  under  the  5th 
geotion  of  the  Registration  Act,  1886,  a  right  of 
appeal  arose ;  but  I  am  unable  to  see  anything  in  that 
section  as  to  appeals,  and  in  my  judgment  that  sec- 
tion has  no  application  here. 

The  circumstances  of  this  case  are  that  an  objec- 
tion was  made  before  the  revising  barrister  to  the 
right  of  a  voter  to  select  the  entry  of  his  name 
in  respect  of  his  place  of  business  to  be  retained 
for  voting,  instead  of  the  entry  in  respect  of  his 
place  of  abode.  The  voter  had  delivered  a 
notice  of  selection  to  the  revising  barrister,  and 
the  revising  barrister  considered  the  notice,  and,  in 
my  judgment,  rightly,  acted  upon  it,  and  allowed  the 
voter  to  elect.  It  is  said  that  the  revising  barrister 
ought  not  to  have  done  so,  but  ought  to  have  treated 
the  notioe  given  by  the  voter  as  insufficient.  In  my 
opinion,  this  was  a  matter  entirely  between  the  re- 
vising barrister  and  the  voter.  The  revising  barrister 
was  not  bound  to  hand  the  notice  given  by  the  voter 
to  any  other  person,  and  no  other  person  had  any 
right  to  see  it.  It  was  a  matter  solely  for  the 
decision  of  the  revising  barrister,  and  I  find  nothing 
in  any  statute  to  give  an  appeal  from  his  decision. 

Charles,  J. — I  am  of  the  same  opinion.  I  think 
that  there  is  no  appeal  in  cases  of  this  description. 
The  right  of  appeal  from  a  revising  barrister  is  still 
governed  by  the  42nd  seotion  of  the  Parliamentary 
Registration  Act,  1843,  and  exists  only  with  reference 
to  the  voters  there  mentioned.  A  voter  on  the  list 
of  voters  may,  under  seotion  17  of  that  Act,  object  to 
the  name  of  another  person  already  on  the  list  being 
inserted  in  the  list,  and  if  he  does  he  must  give  notioe 
to  the  overseers  and  to  the  person  objected  to,  and  a 
list  of  the  persons  objected  to  must  be  published. 

By  the  39th  section,  again,  a  voter  is  entitled  to 
oppose  the  claim  of  any  person  whose  name  has  been 
omitted  from  the  list  to  have  it  inserted.  There,  in 
the  case  of  a  person  not  on  the  list,  the  machinery 
for  taking  objection  is  quite  different,  and  the  person 
claiming  to  have  his  name  inserted  is  not  entitled,  as 
a  person  is  whose  name  is  on  the  list,  to  notice  of 
objection  before  the  sitting  of  the  court;  but  the 
person  intending  to  oppose  the  claim  may  give 
notioe  in  writing  in  the  court  to  the  revising  bar- 
rister of  his  intention  to  oppose  the  claim,  and 
is  thereupon  entitled  to  do  so.  In  such  a  case 
there  would  be  an  appeal  under  the  42nd  section. 
I  fail,  however,  to  see  how  the  voter  in  the  present 
case  can  be  considered  as  a  person  making  a  olaim 
to  have  his  name  inserted  in  the  list.  He  was  a  per- 
son whose  name  was  already  inserted  in  the  list,  and 
who  therefore  had  a  right,  in  the  absence  of  any 
notice  of  objection  being  served  upon  him,  to  assume 
that  his  name  was  duly  on  the  list,  and  yet  it  is 
suggested  that  he  should  be  placed  in  the  disadvan- 


tageous position  of  a  person  whose  name  is  not  upon 
the  list  at  all. 

By  the  Parliamentary  and  Municipal  Registration 
Act,  1878,  s.  28,  sub-section  14,  where  the  name  of  a 
person  appears  more  than  once  upon  a  list,  th* 
revising  barrister  has  to  inquire  whether  the  entries 
relate  to  the  same  person ;  and  if  they  prove  to  relate 
to  the  same  person  he  retains  one  of  tne  entries  far 
voting,  and  places  against  the  other  or  others  a  note 
to  the  effect  that  the  person  is  not  entitled  to  a  vote 
in  respect  to  the  qualification  there  referred  to.  Then 
the  section  goes  on  to  empower  the  person  to  select 
the  entry  to  be  retained  for  voting  by  notioe  in  writing 
delivered  to  the  revising  barrister.  This  was  done  m 
the  present  case.  The  voter  delivered  a  notioe  to  the 
revising  barrister  that  he  wished  to  vote  for  nk 
place  of  business,  and  not  for  his  place  of  abode, 
It  thereupon  became  the  duty  of  the  revising 
barrister  to  mark  the  list  accordingly.  Yet  it  is  said 
that  the  Act  of  1843  empowers  a  properly-qualified 
person  to  object  and  to  appeal  under  the  42nd 
section  of  the  Aot  against  the  decision  of  As 
revising  banister.  I  see  no  section  in  the  Aot  which 
gives  any  such  right.  The  objector  cannot  nay 
upon  the  39th  section,  because  the  person  objected  to 
was  already  on  the  list,  and  I  do  not  think  that  he 
can  in  any  sense  be  deemed  to  be  a  claimant  ft 
follows  that  the  objector  cannot  avail  himself  of  the 
42nd  section,  and  the  rule  must  therefore  be  dis- 
charged. 

Solicitors  for  the  objector,  Orowders  <fc  Vizard,  for 
George  J.  Lynskey,  Liverpool, 

Solicitors  for  the  respondent  Chadwick,  Prikhari, 
Englefield,  <fc  Co.,  for  Barrett,  Rodway,  <fc  Co.,  liver- 
pool. 


O.J..) 

t,  and  i 


Nov.  10, 17. 


C.  C.  B. 

(Lord  Russell  of  Killowen, 
Hawkins,  Charles,  Wright, 
Collins,  JJ.) 

Beo.  «.  Bbown.  (a.) 

Gaming— Betting  Ad,  1853  (16  &  17  Vict.  c  119),  ft 
1,  S—Ueing  a  house  for  betting  with  persons  "  rcwrf* 
ing  thereto" — Bets  made  by  letter  or  telegram— Sm 
mary  Jurisdiction  Acts  —  Practice  —  Election  tol 
tried  by  jury — Indictment  for  offences  not  inctoddt 
summons  before  justices — Indictable  Offences  Aa\\9i 
(11  <fe  12  Vict.  c.  42),  s.  25— Summary  JurisaM 
Acts,  1848  (11  &  12  Vict.  c  43)  and  1879  (42  if 
Vict.  c.  49)— Vexatious  Indictments  Act,  1859  (F 
23  Vict.  c.  17),  s.  1 — Criminal  Law  Amendment  J 
1867  (30  <fc  31  Vict.  c.  35),  s.  1. 

A  defendant  was  charged  before  a  court  of  sitmmsM 
jurisdiction,  under  section  1  of  the  Betting  Ad,  18s] 
with  having  used  rooms  in  a  certain  house  for 
purpose  of  betting  with  persons  resorting  thereto, 
elected  to  be  tried  by  a  jury,  and  the  magistrates, 
hearing  evidence,  committed  him  for  trial. 

The  first  count  of  the  indictment  charged  thai 
defendant,  being  occupier  of  the  rooms  in  question, 
used  them  for  the  purpose  of  betting  with  vet 
resorting  thereto.  The  second  count  was  framed  m 
the  latter  part  of  the  section,  and  charged  him 
having  used  the.  rooms  for  the  purpose  of  money 
received  by  him  and  on  his  behalf  upon  an  underkA 
promise,  and  agreement  to  pay  thereafter  money « 
contingency  of   and  relating  to  horse-races.     It 


(a.)  Reported  by  T.  B.  Colquhottn  Dill,  Hi 
Barrister-at-Law. 
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proved  that  persona  had  gone  to  the  house  for  the  purpose 
of  faying  money  to  the  defendant  under  the  circum- 
riances  alleged  in  the  second  count.  It  was  also  proved 
that  the  defendant  kept  the  house  for  the  purpose  of 
letting  with  persons  who  wrote  or  telegraphed  to  him, 
taking  him  to  make  bets  with  them.  The  recorder 
directed  the  jury  upon  the  first  count  that  if  persons  were 
in  the  habit  of  sending  letters  and  telegrams  to  the  house 
asking  the  defendant  to  make  lets  with  them,  such  persons 
retorted  to  the  house  within  the  meaning  of  section  1  of 
the  Betting  Act,  1853,  and  the  jury  might  find  the 
defendant  guilty  of  using  the  house  for  betting  with 
persom  resorting  thereto.  The  jury  convicted  the  defend- 
ants the  first  and  second  counts. 

Held,  that,  even  if  the  indictment  contained  charges 
differing  from  those  upon  which  the  defendant  was  sum- 
moned before  the  magistrates  {which  the  court  did  not 
decide),  the  indictment  was  not  thereby  invalidated,  it 
king  lawful,  after  the  accused  had  elected  to  be  tried  by 
a  jury,  to  indict  him  for  any  indictable  offence  disclosed 
by  the  depositions,  and  that  the  conviction  on  the  second 
count  was  good. 

Held,  also,  that  the  word  "  resorting "  must  be  con- 
strued in  its  ordinary  sense,  and  that  the  sending  of 
letters  and  telegrams  to  the  house  asking  the  defendant  to 
make  bets  was  not  a  resorting  to  the  house  within  the 
meaning  of  the  section,  and  that,  the  recorder  having 
misdirected  the  jury  on  this  point,  the  conviction  on  the 
firtt  count  was  bad. 

Quaere,  whether  section  1  of  the  Betting  Act,  1853, 
creates  two  distinct  offences,  and  whether  separate 
penalties  can  be  imposed  for  acts  done  upon  the  same 
day  in  violation  of  the  provisions  of  the  earlier  and 
the  latter  parts  of  that  section. 

Case  stated  by  the  Recorder  of  Plymouth.  The 
facts  were  as  follows : — 

The  defendant  Charles  Thomas  Brown  was  sum- 
moned before  a  court  of  summary  jurisdiction  in  the 
borough  of  Plymouth  to  answer  an  information, 
under  section  1  of  the  Betting  Act,  1853,  that  he,  on 
the  17th  and  18th  days  of  April,  1894,  being  then 
occupier  of  a  certain  house  situate  at  11,  Alfred-street, 
"there  unlawfully  did  use  the  said  house  for  the  pur- 
pose of  betting  with  persons  resorting  thereto  upon 
certain  events  or  contingencies  of  or  relating  to  certain 
horse-races,  contrary  to  the  form  of  the  statute,"  &c. 

On  appearing  before  the  court  of  summary  juris- 
diction the  defendant  elected  to  be  tried  by  a  jury. 
The  magistrates  heard  evidence  and  committed  him  for 
trial 

The  defendant  was  accordingly  indicted  at  the 
Midsummer  Quarter  Sessions  for  the  Borough  of 
Plymouth,  and  a  true  bill  was  found  by  the  grand 
jury.  The  indictment  recited  that  the  defendant  had 
oam  charged  before  the  magistrates  "  with  offences, 
to  wit,  the  offences  hereinafter  in  several  counts 
charged  and  stated,"  and  had  claimed  to  be  tried  by 

The  first  count  alleged  that  the  defendant  was  the 
occupier  of  a  house  and  rooms  numbered  11,  Alfred- 
street,  and  that  the  defendant,  "  being  such  occupier 
at  aforesaid,  on  the  17  th  and  18th  days  of  April, 
1894,  did  open,  keep,  and  use  the  said  rooms  in 
the  said  house  for  the  purpose  of  betting  with 
persons  resorting  thereto,  to  the  great  damage  and 
common  nuisance  of  all  the  liege  subjects  of  our 
lady  the  Queen  .  .  .  against  the  form  of  the 
statute,  &o." 

The  second  count  alleged  that  the  defendant,  being 
the  occupier  of  the  house  and  rooms  mentioned  in  the 
irst  count,  on  the  days  therein  mentioned  "  unlaw- 

adid  open,  keep,  and  use  the  said  rooms  in  the 
house  for  the  purpose  of  money  being  received  by 
and  on  behalf  of  him,  the  said  defendant,  then  being 


the  said  person  occupying  the  said  house  as  aforesaid, 
as  and  for  the  consideration  for,  an  undertaking, 
promise,  and  agreement  to  pay  thereafter  money  on 
the  contingency  of  and  relating  to  horse-races,  to  the 
great  damage,"  &c. 

The  third  and  fourth  counts  were  similar  to  the 
first  and  second  counts,  but  alleged  that  the  defend- 
ant "  used  "  the  rooms  in  question. 

Before  the  defendant  pleaded,  it  was  objected  that 
the  indictment  was  bad,  because  each  count  alleged  a 
different  offence  from  that  with  which  the  defendant 
was  charged  before  the  magistrates,  or  because  it 
contained  counts  for  other  offences  than  that  for 
which  the  defendant  was  so  charged. 

The  evidence  taken  before  the  magistrates  was,  in 
the  opinion  of  the  recorder,  sufficient  to  support  all 
the  four  counts  in  the  indictments,  and  the  recorder 
held  that  the  indictment  was  good,  but  agreed  to 
state  a  case  for  the  opinion  of  this  court. 

The  defendant  then  pleaded  not  guilty,  and  was 
tried. 

It  was  proved  that  the  defendant  was  occupier  of 
the  house  in  question,  and  that  he  used  the  house  for 
the  purpose  of  betting  with  any  persons  who  wrote 
or  telegraphed  to  him  asking  him  to  bet  with  them. 
It  was  also  proved  that  he  used  the  house  for  the 
purpose  of  money  being  received  on  his  behalf  as  and 
for  the  consideration  for  an  agreement  to  pay  there- 
after money  on  the  event  of  a  horse-race.  There  was 
no  evidence  that  any  person  had  actually  gone  to  the 
house  for  the  purpose  of  betting  with  the  defendant 
other  than  those  who  had  gone  to  pay  money  under 
the  circumstances  described  in  the  second  count  of  the 
indictment. 

It  was  objected  that  there  was  no  evidence  of  the 
defendant  having  betted  with  persons  resorting  to  the 
house. 

The  recorder  directed  the  jury  that  it  was  not 
necessary  for  a  conviction  under  the  first  count  of 
this  indictment  that  the  defendant's  house  should 
have  been  used  for  the  purpose  of  betting  with  per- 
sons who  physically  came  to  the  house,  but  that  if 
the  house  was  used  by  the  defendant  as  an  office  to 
which  any  person  who  wished  to  bet  with  him  were 
to  send  then:  communications,  and  if  persons  were  in 
the  habit  of  sending  letters  and  telegrams  to  him 
there,  directing  him  to  make  bets  with  them,  such 
persons  resorted  to  the  house  within  the  meaning  of 
the  Act;  and  the  jury  might  find  the  defendant 
guilty  of  using  the  house  for  betting  with  persons 
resorting  thereto ;  and  he  directed  the  jury  to  give 
their  verdict  separately  upon  the  first  and  second 
counts. 

The  jury  found  the  defendant  guilty  upon  the  first 
count  and  also  upon  the  second  count,  and  the 
recorder  sentenced  him  to  a  fine  of  £300  on  the 
first  count  and  to  a  fine  of  £100  on  the  second  count. 

It  was  objected  on  behalf  of  the  defendant  that 
the  recorder  had  no  jurisdiction  to  sentence  the 
defendant  to  a  greater  fine  than  £100,  or  to  more 
than  one  penalty. 

The  questions  for  the  court  were : — 

1.  Whether  the  indictment  was  bad  for  not  alleging 
the  same  offence  as  that  in  respect  of  which  the 
defendant  had  claimed  to  be  tried  by  a  jury,  or  for 
containing  more  than  one  count,  or  for  containing  a 
count  differing  from  the  charge  upon  which  the 
defendant  had  been  brought  before  the  magistrates  P 

2.  Whether  the  defendant  could  be  guilty  of  nosing 
his  house  for  betting  with  persons  resorting  thereto, 
although  such  persons  only  sent  letters  and  telegrams 
to  the  house,  and  did  not  personally  come  there  P 

3.  Whether  the  recorder  had  jurisdiction  to  fine  the 
defendant  more  than  one  penalty  of  £100  P 

If  the  court  should  answer  the  first  question  in  the 
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affirmative,  the  judgment  was  to  be  reversed  and  the 
defendant  acquitted. 

If  the  court  should  answer  the  first  question  in  the 
negative,  and  either  the  second  or  third  question  also 
in  the  negative,  the  defendant  was  to  be  acquitted  on 
the  first  count,  and  judgment  was  to  stand  upon  the 
second  count,  that  the  defendant  be  fined  £100. 

The  Betting  Act,  1853,  s.  1,  provides  that  "no 
house,  office,  room,  or  other  place  shall  be  opened, 
kept,  or  used  for  the  purpose  of  the  owner,  occupier, 
or  keeper  thereof,  or  any  person  using  the  same, 
.  .  .  betting  with  persons  resorting  thereto;  or 
for  the  purpose  of  any  money  or  valuable  thing 
being  received  by  or  on  behalf  of  such  owner,  occu- 
pier, &c,  as  or  for  the  consideration  for  any  assur- 
ance, undertaking,  promise,  or  agreement,  express  or 
implied,  to  pay  or  give  thereafter  any  money  or 
valuable  thing  on  any  event  or  contingency  of  or 
relating  to  any  horse-race  or  other  race,  fight,  &c., 
or  as  or  for  the  consideration  for  securing  the  paying 
or  giving  by  some  other  person  of  any  money  or 
valuable  thing  on  any  such  event  or  contingency  as 
aforesaid;  and  every  house,  office,  room,  or  other 
place  opened,  kept,  or  used  for  the  purposes  aforesaid, 
or  any  of  them,  is  hereby  declared  to  be  a  common 
nuisance  and  contrary  to  law." 

Section  2.  declares  that  any  such  house,  room,  &c., 
so  used  is  to  be  deemed  a  common  gaming-house 
within  the  Gaming  Act,  1845  (8  &  9  Viot.  c.  109). 

Section  3  provides  that  any  owner  or  occupier  of, 
or  person  using,  a  house,  room,  &c.,  "  for  the  pur- 
poses hereinbefore  mentioned,  or  either  of  them, 
•  .  •  shall,  on  summary  conviction  thereof  before 
any  two  justices  of  the  peace,  be  liable"  to  pay  a 
penalty  not  exceeding  £100,  and  to  nay  costs,  and  in 
default  of  such  payment,  or,  in  the  first  instanoe, 
may  be  imprisoned  for  not  more  than  six  months, 
with  or  without  hard  labour. 

Charles  Gill  [Duke  with  him),  for  the  defendant.— 
The  first  count  is  bad.  The  recorder  misdirected  the 
jury  by  telling  them  that  a  physical  resorting  to  the 
house  need  not  be  proved  in  order  to  establish  an 
offence  under  the  first  part  of  the  section.  The  word 
"  resorting  "  must  be  used  in  its  ordinary  sense,  there 
being  nothing  in  the  context  to  require  any  other 
meaning  to  be  put  upon  it :  Hornsey  Local  Board  v. 
Monarch  Investment  Building  Society,  38  W.  B.  85,  24 
Q.  B.  D.  1.  The  ordinary  meaning  of  "resort"  is 
"  to  go  to,"  "  to  repair  to,"  and  it  is  used  here  in  its 
ordinary  physical  sense.  Both  the  first  and  second 
counts  are  bad,  because  the  defendant  was  not 
indicted  for  the  same  offence  for  which  he  was  sum- 
moned before  the  magistrates,  and  this  invalidates 
the  indictment.  An  information  can  relate  to  one 
offenoe  only :  11  &  12  Vict.  c.  43,  s.  10 ;  and  the  one 
offence  to  which  this  information  related  was  that  of 
using  the   house  for  the  purpose  of  betting  with 

rons  resorting  thereto.  On  the  accused  electing  to 
tried  by  a  jury  that  offence,  and  that  offenoe 
only,  became  indictable.  The  offenoe  alleged  in  the 
second  count  is  a  different  offenoe,  and  is  within  the 
provisions  of  the  Vexatious  Indictments  Act  (22  &  23 
Vict.  o.  17),  and  those  provisions  ought  to  have  been 
complied  with  before  the  bill  was  sent  before  the 
grand  jury.  [The  Cotjbt  held  that  the  point  on  the 
Vexatious  Indictments  Act  was  not  reserved  by  the 
recorder,  and  was  therefore  not  before  thorn.] 

Poland,  Q.C.  {Thome  and  Bodilly  with  him),  for  the 

Sroseoution.  —  The  conviction  was  right.  Upon  the 
efendant's  electing  to  be  tried  by  a  jury  the 
offenoe  becomes  an  indictable  offenoe:  section  17 
of  the  Summary  Jurisdiction  Act,  1879.  The  conse- 
quence is  that  the  indictment  may  be  drawn  so  as  to 
cover  any  offence  disclosed  by  the  depositions,  and 


the  depositions  here,  as  the  recorder  has  stated,  dis- 
close the  offence  of  using  the  rooms  for  the  purpose 
of  receiving  money  under  the  seoond  part  of  the 
section.  It  was,  therefore,  regular  to  charge  that 
offenoe  in  the  indictment.  Using  a  house  in  the 
manner  described  by  section  1  of  the  Betting  Act  it 
declared  to  be  a  common  nuisance,  and  this  is  indict- 
able apart  from  the  Vexatious  Indictments  Act  [He 
was  stopped  on  this  point.]  As  to  the  direction  of 
the  recorder  upon  the  meaning  of  the  word  "resort," 
it  must  be  remembered  that  the  object  of  the  Act  is 
to  make  punishable  persons  who  keep  a  house  for 
betting  purposes.  If  the  house  is  kept  for  that  pur- 
pose it  is  an  offenoe,  whether  any  persons  resort  to  it 
or  not.  Further,  the  word  "resort"  may  be  taken 
here  in  the  figurative  sense  of  "  have  recourse  to." 
It  cannot  be  intended  that  the  object  of  the  section 
should  be  defeated  if  persons  make  their  bete  by 
means  of  letters,  telegrams,  or  telephones,  or  by  send- 
ing messengers  to  the  house. 

Our.  adv.  mrtl 

Nov.  17.— Lord  Russell  of  Killowkn,  C.J.— 
This  matter  comes  before  this  court  upon  a  case  stated 
by  the  learned  recorder  of  Plymouth,  and  the  facts 
are  these.  [His  lordship  then  stated  the  facts  as  to 
the  summons  before  the  magistrates  and  the  indict- 
ment at  the  quarter  sessions,  and  proceeded : — ]  Upon 
the  commencement  of  the  trial,  and  before  evidence 
was  gone  into,  objection  was  taken  that  the  indictment 
was  bad,  because  it  contained  charges  other  than 
and  different  from  the  charge  upon  which  the 
defendant  had  been  brought  before  the  magistrates, 
and  upon  which  he  had  elected  to  be  tried,  and  one 
of  the  questions  we  are  here  to  try  is  whether  or  not 
that  objection  was  a  good  one. 

The  case  then  proceeded,  and  evidence  was  given 
which,  in  the  opinion  of  the  recorder  (by  which 
we  are  bound),  was  sufficient  to  support  the  charge 
under  each  of  these  counts.  In  the  course  of  sum- 
ming up  the  case  to  the  jury,  however,  the  recorder 
directed  them  that  it  was  not  necessary  for  a  con- 
viction under  the  first  count  that  the  defendant's 
house  should  have  been  used  for  the  purpose  of 
betting  with  persons  who  physically  came  to  the 
house,  but  that  it  was  enough  to  prove  that  be, 
having  opened  the  house,  had  received  letters  and 
telegrams  there  relating  to  betting ;  and  the  seoond 
question  raised  by  the  case  is  whether  that  direction  ; 
was  right  or  wrong.  If  wrong,  then  the  question; 
arises  whether  the  conviction  on  the  first  count  can : 
stand. 

It  was  further  contended,  and  the  point  is 
raised,  that  under  the  circumstances  there  was  no 
power  in  the  learned  recorder  to  impose  what  nr 
erroneously  called  more  than  one  "  penalty  "  in  respect 
of  one  and  the  same  occasion.  The  term  "  penalty*! 
has  really  no  application  to  the  punishment  imposed, 
where  the  matter  is  treated  as  an  indictable  offence* 
and  there  has  been  a  conviction  after  trial  by  jnr|« 
In  each  case  the  jurisdiction  of  the  court  is  to  awsfi 
such  fine  or  imprisonment  as  it  thinks  fit,  whereas 
"  penalty  "is  a  term  applicable  to  the  punishmenl 
fixed  by  the  statute  in  the  absence  of  defendant 
electing  to  be  tried  before  a  jury. 

Now  I   will   take   the   questions  raised   in 
order  in   which    I   have   stated   them.      The 
is  that  charges  other  than  and  different  from  ' 
charged   in   the   summons    were    included   in  <M 
indictment.     I  do  not  stop   to    consider 
fact,    the   indictment    did    include    other 


a 


different  charges.    It  is  quite  clear  that  the 
which  are  contained  in  the  indictment  axe 
with  those  in  respect  of  which  the  defendant  __ 
brought  before  the  magistrates.    It  seems  to  me  thai 
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when  the  case  arises  the  question  may  require  to  be 
very  seriously  considered  whether,  when  the  whole  of 
the  section  is  looked  at,  more  than  one  offence  is 
enacted  by  it.  But  that  question  does  not  arise  here, 
and  we  think  there  is  no  necessary  objection  to  the 
inclusion  in  an  indictment  of  charges  other  than  and 
different  from  those  in  respect  of  which  the  defendant 
was  brought  before  the  justices. 

There  seems  to  me  to  have  been  a  confusion  made 
between  the  course  of  proceeding  enjoined  by  the 
statute  when  a  matter  is  being  dealt  with  summarily, 
and  when  the  magistrates  are  not  exercising  their 
summary  jurisdiction,  but  are  merely  exercising 
jurisdiction  with  a  view  to  sending  the  case  to  trial 
before  another  jurisdiction.  It  is  clear  that  under  11 
ft  12  Vict.  o.  43,  which  relates  to  summary  proceedings 
only,  a  person  can  only  be  dealt  with  on  the  charge 
covered  by  the  summons.  The  magistrates  can  only 
authorize  the  issue  of  a  fresh  summons  when  it  is 
desired  to  charge  another  offence,  or  if  the  evidence 
discloses  fresh  offences.  In  the  latter  case  the 
magistrates  can  give  time  by  adjournment  to  enable 
the  defendant  to  meet  the  fresh  charges.  But  where 
the  magistrates  are  not  dealing  summarily  with  the 
case,  but  are  merely  putting  it  in  train  to  be  dealt 
with  elsewhere,  the  Indictable  Offences  Act,  1848, 
has  made  a  different  set  of  provisions ;  for  instanoe, 
by  section  25  it  is  provided  that  when  all  the  evidence 
offered  upon  the  part  of  the  prosecution  against  the 
accused  party  shall  have  been  heard,  if  the  justices  are 
of  opinion  that  such  evidence  is  not  sufficient  to  put 
the  accused  party  upon  his  trial  for  any  indictable 
offence  they  shall  forthwith  order  his  discharge,  but 
if,  in  their  opinion,  the  evidence  is  sufficient  to  put 
him  on  his  trial  for  an  indictable  offence  they  shall 
commit  him  for  trial.  The  difference  between  the 
two  oases  is  obvious.  In  the  one  the  magistrates  are 
called  on  to  deal  with  the  case  forthwith  in  the 
exercise  of  their  summary  jurisdiction,  and  consider 
the  punishment  to  be  inflicted  if  necessary.  In  the 
other  case,  where  the  defendant  is  sent  for  trial  before 
another  tribunal,  he  will  have  ample  notice  of  the 
offence  or  offences  with  which  he  is  to  be  charged ; 
and  therefore  it  is  that  in  cases  in  which  the  magis- 
trates send  the  case  for  trial  before  a  jury  the  real 
question  is  whether  the  evidence  given  before  the 
magistrates  in  support  of  the  summons  covers  the 
particular  charges  which  are  made  by  the  indictment. 
It  is,  in  fact,  a  common  practice  for  judges  at 
assizes  and  chairmen  at  quarter  sessions  to  send  up  to 
the  grand  jury  fresh  counts  which  have  been  founded 
upon  the  evidence  contained  in  the  depositions. 

It  is  further  to  be  observed  that  were  it  not  for  the 
provisions  of  section  1  of  the  Vexatious  Indictments 
f  Act  (22  &  28  Vict.  c.  17)  the  offence  or  offences  for 
which  the  defendant  was  indicted,  being  a  common 
nuisance,  could  have  been  charged  against  him  with- 
out any  preliminary  charge  at  all  by  the  mere  act  of 
sanding  up  an  indictment  to  the  grand  jury.  That 
Act,  however,  includes  amongst  the  offences  for  which 
ao  indictment  may  be  sent  up  to  the  grand  jury  as  of 
tight  the  offence  of  keeping  a  gambling  house,  and  a 
house  kept  contrary  to  section  1  of  the  Betting  Act, 
1853,  is  a  common  gaming-house  (see  section  2  of  the 
Act);  it  is  therefore  within  the  Vexatious  Indictments 
Act.  The  prohibition  contained  in  that  Act  was, 
however,  to  a  certain  extent  abrogated  by  30  &  31 
Vkt  c.  35,  section  1  of  which  seems  absolutely  to 
preclude  this  question  from  arising;  for  the  last- 
mentioned  Act,  after  reciting  that  "  it  is  found  that 
delay  and  inconvenience  are  frequently  caused  by 
jfee  provisions  contained  in  the  1st  section  of  the 
Act  22  &  23  Vict.  c.  17  in  cases  not  within  the 
nuachief  for  remedy  whereof  the  same  was  made 
tad    passed/'    enacts    that    "the    said'  provisions 


of  the  said  1st  section  of  the  said  Act  shall  not 
prevent  the  presentment  to  or  finding  by  a  grand 
jury  of  any  bul  of  indictment  containing  a  count  or 
counts  for  any  of  the  offences  mentioned  in  the 
said  Act  if  such  count  or  counts  be  founded, 
in  the  opinion  of  the  court  in  or  before  which 
the  same  bill  of  indictment  be  preferred,  upon 
the  facts  or  evidence  disclosed  in  any  examina- 
tions or  depositions  taken  before  a  justice  of  the  peace 
in  the  presence  of  the  person  accused  or  proposed  to 
be  accused  by  such  bul  of  indictment."  It  seems, 
therefore,  clear  that  it  was  perfectly  legal  and  regular, 
even  assuming  that  here  the  counts  of  the  indictment 
did  contain  charges  differing  from  those  in  respect  of 
which  the  defendant  was  summoned  (which,  however, 
I  do  not  say  the  indictment  in  this  case  did),  to 
include  those  counts  in  the  indictment.  The  first 
objection  therefore  fails. 

The  second  objection  was  that  the  learned  recorder 
directed  the  jury  that  the  offence  charged  in  the  first 
count — namely,  that  the  house  was  kept  open  and 
used  for  purposes  of  betting  with  persons  resorting 
thereto — could  be  established  by  evidence  of  letters  or 
telegrams  being  sent  to  the  house,  although  the  per- 
sons who  sent  them  did  not  actually  or  physically 
resort  to  the  house  themselves  to  bet.  I  cannot  but 
think  that  on  this  part  of  the  case  the  learned  recorder 
was  guilty  of  some  misconception  of  the  real  inten- 
tion of  the  Act.  The  gist  of  the  offence  is  the 
keeping  open  a  house  for  tne  purpose  of  betting  with 
persons  resorting  thereto.  It  is  the  purpose  for 
which  the  place  is  opened  and  kept  that  has  to  be 
looked  .to ;  and  if,  for  instanoe,  a  person  opens  a 
place,  and  publishes,  by  means  of  advertisements, 
that  he  is  ready  to  bet  with  persons  resorting  thereto, 
that  would  be  ample  evidence  of  the  place  being  kept 
open  for  purposes  prohibited  by  the  statute,  even 
though  no  evidence  was  forthcoming  of  any  person 
having  in  fact  resorted  to  the  place.  But  that  is  not 
all,  and  here  again  I  say,  with  deference  to  the  learned 
recorder,  that  he  has  been  under  a  misapprehension 
as  to  the  nature  of  the  offence,  for  he  says :  "  There 
was  no  evidence  that  any  person  had  actually  gone 
to  the  house  for  the  purpose  of  betting  with  the  de- 
fendant other  than  those  who  had  gone  to  pay  money 
under  the  circumstances  described  in  the  second  count 
of  the  indictment " — that  is  to  say,  other  than  those 
who  went  to  pay  money  in  doing  that  which  is 
briefly  described  as  "ready-money  betting."  The 
whole  of  the  court  are  most  clearly  of  opinion  that 
there  could  be  no  stronger  evidence  of  a  resorting  to 
the  place  for  the  purpose  of  betting  than  evidence  of 
that  kind.  However,  what  we  have  to  consider  is, 
Was  the  evidence  left  to  the  jury  ?  It  is  clear,  to  my 
mind,  that  the  jury  was  not  asked  to  pass  any  judg- 
ment at  all  on  the  important  body  of  evidence  con- 
tained in  the  words  to  which  I  have  just  referred. 

I  think  that  is  clear,  for  as  I  read  the  case  further 
I  find  that  on  objection  being  taken  that  there  was  no 
evidence  of  the  defendant  having  betted  with  persons 
resorting  to  the  house,  the  recorder  directed  the  jury 
"  that  it  was  not  necessary  for  a  conviction  under  the 
first  count  of  this  indictment  that  the  defendant's 
house  should  have  been  used  for  the  purpose  of  bet- 
ting with  persons  who  physically  came  to  the  house." 
If  the  direction  had  stopped  there  it  would  have  been 
perfectly  sound,  because  the  fact  that  the  house  had 
been  kept  open  for  the  purpose  of  betting  with 
persons  resorting  thereto  might  be  proved  in  many 
other  ways  than  by  evidence  of  persons  physically 
resorting  thereto,  as  I  have  pointed  out.  But  that 
was  not  the  view  which  was  left  to  the  jury,  for  the 
learned  recorder  went  on  to  say  that  "if  a  house 
was  used  by  the  defendant  as  an  office  to  which  any 
persons  who  wished  to  bet  with  him  were  to  send  their 
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communications,  and  if  persons  were  in  the  habit  of 
sending  letters  and  telegrams  to  him  there,  directing 
him  to  make  bets  with  them,  such  persons  resorted  to 
the  house  within  the  meaning  of  the  Act."  That, 
therefore,  is  a  direction  to  the  jury  that  you  may 
prove  that  a  place  has  been  kept  open  for  the  purpose 
of  betting  with  persons  resorting  thereto,  by  proof 
merely  that  persons  who  desired  to  bet  with  the 
defendant  sent  letters  to  him  at  such  a  place.  It 
therefore  follows,  if  I  aui  right  in  saying,  as  I  think  I 
dearly  am,  that  the  jury  were  not  asked  to  give  their 
verdict  on  this  count  upon  any  other  evidence  than 
that  referred  to  in  the  direction  of  the  learned 
recorder,  that  if  that  direction  was  right  the  convic- 
tion on  the  first  count  ought  to  stand,  while  if  it  was 
wrong  it  ought  not  to  stand.  Now,  is  that  direction 
right  ?  In  my  judgment  it  is  clearly  wrong ;  the  word 
used  in  the  Act  is  "  resort,"  whioh  we  must  assume, 
— the  Legislature  not  having  put  any  special  meaning 
upon  the  word — was  intended  to  be  used  in  the 
ordinary  and  usual  sense  of  "  to  go,"  "  to  frequent," 
"to  go  in  and  out."  I  put  a  case  in  the  course  of 
the  argument  which  illustrates  the  view  that  it  must 
be  a  physical  resorting.  I  put  the  case  of  a  man  in 
Paris  writing  three  letters  making  bets,  one  to  a  house 
in  Birmingham,  one  to  a  house  in  London,  and  one  to 
a  house  elsewhere,  at  the  same  time.  Could  it  be 
said  that  that  person  was  resorting  at  one  and  the 
same  time  to  each  of  those  places,  although  he  had 
never,  and  might  never,  in  the  course  of  his  life,  set 
foot  in  any  of  them. 

It  is  suggested  that  to  place  a  narrow  construction 
on  the  enactment  would  to  a  great  extent  defeat  the 
object  of  the  Act.  But  even  if  that  would  be  the 
effect  we  ought  to  construe  the  Act  as  we  think  it 
ought  to  be  construed.  An  illustration  has  been  put 
of  persons  sending  messengers  to  places  to  make  bets 
for  them  instead  of  going  themselves.  And  I  should 
be  sorry  to  have  it  thought  that  I  am  of  opinion 
that  that  would  not  be  within  the  mischief  of  the  1st 
section  of  the  Act.  The  second  portion  of  the  section 
deals  with  the  case  of  places  being  kept  open  for 
ready-money  betting,  and  I  should  be  sorry  to  think, 
and  I  do  not  think,  that  anything  I  have  said  in  any 
way  renders  nugatory  the  provisions  of  the  Act.  But 
it  is  to  be  borne  in  mind  that,  while  the  law  does  not 
sanction  and  refuses  its  aid  in  the  carrying  out  of  any 
transactions  of  a  gambling  description,  the  law  has 
nowhere  made  all  betting  criminal,  but  merely  makes 
it  criminal  when  it  is  carried  on  under  the  conditions 
mentioned  in  the  section.  The  result  is  that,  so  far 
as  the  conviction  on  the  first  count  of  the  indictment 
is  concerned,  the  conviction  cannot  stand,  because  the 
jury  were  directed  to  find  a  verdict  of  guilty  upon 
that  which,  as  I  have  pointed  out,  was  a  clear  misdirec- 
tion on  the  part  of  the  learned  recorder.  The  convic- 
tion on  the  first  count  of  the  indictment  must,  there- 
fore, be  quashed,  and  the  punishment  and  fine 
awarded  by  the  learned  recorder  in  respect  of  that 
conviction  must  necessarily  drop  with  the  conviction. 
The  jury  having  found  separate  verdicts,  however, 
upon  the  first  and  second  counts,  as  they  were  very 
properly  asked  to  do  by  the  learned  recorder,  and 
there  having  been  ample  evidence  to  support  the 
charge  contained  in  the  second  count,  it  follows  that 
that  conviction  upon  that  count  will  stand. 

The  third  point  was  that  there  was  no  power  on  the 
part  of  the  court  to  inflict  a  double  fine.  As  the  case 
now  stands,  however,  the  question  does  not  arise,  the 
fine  under  the  first  count  falling  with  the  quashing 
of  the  count,  and  there  being,  therefore,  only  one 
fine  imposed.  I  have  already  said  that  upon  that 
question  much  may  be  said  when  the  time  comes  for 
it  to  be  argued.  But  it  is  not  necessary  to  consider 
it  in  the  present  case, 


The  result  is  that  the  conviction  on  the  first  count 
of  the  indictment  must  be  quashed,  while  the  convic- 
tion on  the  second  count  will  stand.  I  have  only  to 
add  that  my  learned  brother  Charles,  J.,  concurs  with 
me  in  the  judgment  which  I  have  delivered. 

Hawkins,  J. — I  so  entirely  concur  in  everything 
that  my  lord  has  said  in  his  judgment  in  this  case  that 
I  propose  only  to  add  one  or  two  words.  The  statute 
itself  is  somewhat  inartistically  drawn.  The  1st 
section  makes  it  a  common  nuisance  for  any  house  to 
be  kept  open  or  used  for  the  purpose  of  the  occupier 
betting  with  persons  resorting  thereto,  or  of  receiv- 
ing money  as  the  consideration  for  thereafter  paying 
money  upon  certain  contingencies.  In  my  judgment 
an  indictment  might  have  been  framed  upon  that  by 
a  count  simply  alleging  that  the  defendant  had  kept 
a  house  and  used  a  house  within  the  meaning  of  the 
section  so  as  to  amount  to  a  common  nuisance,  and  in 
support  of  that  indictment  it  would  have  been  com- 
petent for  the  prosecution  to  have  offered  all  the 
evidence  that  has  been  offered  in  support  of  the 
present  indictment.  [His  lordship  read  the  first  and 
second  counts,  and  continued: — ]  Now  those  two 
counts  together,  to  my  mind,  make  but  one  offence  - 
that  is,  assuming  that  the  things  alleged  to  hare 
been  done  were  done  upon  the  same  day.  It  seems 
to  me  that  to  fine  a  man  upon  the  first  count,  and 
also  upon  the  second,  was  an  improper  thing  to  do, 
because  there  was  but  one  offence,  and  it  cannot  be 
said,  I  think,  that  it  was  ever  intended  by  the  Legis- 
lature that  every  single  act  whioh  was  done,  whether 
keeping  the  house  open  for  the  purpose  of  betting 
with  persons  resorting  thereto,  or  keeping  it  open  for 
receiving  money  on  the  contingency  of  horse-races, 
should  be  a  separate  offence.  The  language  of  the 
statute  seems  to  me  to  show  that  a  house  kept  open 
for  any  of  the  purposes  mentioned  in  the  section  is  a 
common  nuisance.  I  am  therefore  inclined  to  think 
that  two  penalties  could  not  have  been  inflicted, 
it  being  admitted  that  those  two  alleged  offences  were 
committed  upon  one  day. 

In  order  to  avoid  an  indictment  being  drawn  in 
this  form  again,  I  would  point  out  that  it  seems  to 
me  to  be  irregular  to  join  two  offences  in  the  same 
count,  as  I  see  has  been  done  here  ;  for  instance,  to 
allege  that  an  offence  was  committed  on  the  17th 
and  also  on  the  18th. 

Now,  with  regard  to  the  first  count,  I  have  come 
to  the  conclusion  that  the  direction  of  the  learned 
recorder  to  the  jury  was  wrong.  I  confess  I  was  a 
little  struck  with  the  argument  of  Mr.  Poland,  and 
for  a  moment  thought  that  it  was  just  barely  possible 
that  the  word  might  be  satisfied  by  persons  having 
recourse  to  the  house ;  but  upon  consideration  I  have 
come  to  the  conclusion  that  the  words  "  resorting 
thereto  "  cannot  be  satisfied  except  by  persons  having 
physical  resort  to  the  house.  I  think,  therefore,  that 
upon  the  first  count  judgment  ought  to  be  given  for 
the  defendant,  on  the  ground  that  the  learned  re- 
corder was  wrong  in  telling  the  jury  that  it  was  not 
necessary  that  the  house  should  have  been  used  for 
betting  with  persons  who  physically  came  to  it,  and 
that  they  could  convict  on  that  count  if  persons  were 
in  the  habit  of  sending  letters  or  telegrams  directing 
the  defendant  to  make  bets  with  them. 

I  now  come  to  the  second  count,  and  that,  and  the 
third  and  fourth  counts  seem  to  me  merely  to  be 
ringing  the  changes  upon  the  evidence  which  was 
before  the  magistrates  when  the  charge  was  made, 
It  is  said  that  those  counts  are  bad  because  they  allege 
offences  other  than  those  with  which  the  defendant 
was  oharged  when  before  the  magistrates.  Now, 
upon  the  face  of  it  the  indictment  is  perfectly  good, 
and  no  objection  is  made  to  it  before  us,  the  ques- 
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turn  raised  being  whether  any  of  those  counts  were 
legally  joined.  It  seems  to  me  that  we  must  treat 
this  as  if  it  was  originally  an  indictable  offence, 
and  then  it  is  clear  that  the  Vexations  Indictments 
Act  applies.  But  no  mention  of  this  point  is  made 
by  the  recorder;  and,  besides,  section  17  of  30  &  31 
Vict  c.  35  gives  power  to  add  a  count  if  founded 
upon  the  evidence  in  the  depositions. 

In  the  present  case  the  learned  recorder  has  stated 
m  a  matter  of  fact  that  the  evidence  was  sufficient  to 
authorize  those  counts.  Therefore  the  objection  fails. 
The  first  count,  however,  fails  by  reason  of  the  mis- 
direction of  the  learned  recorder,  and  must  be  set 
aside ;  the  second  count  seems  to  me  in  itself  to  be 
unobjectionable.  I  therefore  agree  with  my  lord  that 
the  conviction  upon  the  first  count  must  be  quashed, 
while  the  conviction  on  the  second  count  must  be 
affirmed. 

Weight,  J. — I  agree  with  the  judgment  of  my 
lord.  I  confess  I  do  not  share  in  the  opinion  that 
has  been  expressed  by  my  brother  Hawkins  that  there 
could  not  be  two  offences  under  this  section  on  the 
same  day  ;  for,  in  my  opinion,  the  acts  mentioned  in 
the  first  and  in  the  second  portions  of  section  1  are 
made  two  separate  and  distinot  offences. 

Collins,  J. — I  agree  with  my  lord.  I  express  no 
opinion  on  the  other  point. 

Conviction  on  the  first  count  quashed ;  conviction  on 
the  second  count  affirmed. 

Solicitors  for  the  prosecution,  Churcht  Rendell, 
Todd,  &  Co.,  for  Trehane,  Plymouth. 

Solicitors  for  the  defendant,  Law  &  Worssam,  for 
Bundle  <k  Martyn,  Devonport. 


(Routt  of  appeal. 

Prom  Q.  B.  Div.         * 
(Lord  Esher,  M.R.,  and  [  Jan.  22. 

Lopes  and  Bigby,  L.JJ.  ) 

Baxter  v.  France,  (a.) 

Practice  —  Parties  —  Third-party  procedure  —  Notice 
served  by  one  defendant  on  another — Mode  of  objection 
— Application  to  set  aside  notice — Summons  for  direc- 
tions—R.  8.  C,  1883,  ord.  16,  rr.  52,  55. 

Where  a  third-party  notice  is  served  by  one  defendant 
on  another  under  ord.  16,  r.  55,  and  the  defendant 
tented  objects  to  the  question  between  himself  and  his  co- 
defendant  being  tried  in  the  action,  his  proper  course  is 
*ot  to  apply  to  have  the  notice  set  aside,  but  to  take  his 
objection  on  the  summons  for  directions  under  rule  52. 

Appeal  from  an  order  of  Day,  J.,  reversing  an 
order  of  a  master  setting  aside  a  third-party  notice. 

The  action  was  brought  against  several  defendants 
to  recover  possession  of  land  and  mesne  profits.  The 
lefendant  France  had  executed  a  conveyance  of  the 
itemises  to  his  oo-defendants.  After  all  the  defend- 
ant had  appeared,  a  third-party  notice  was  served 
in  France  oy  his  co-defendants,  under  ord.  16,  r.  55, 
tf  which  they  claimed  to  be  entitled  to  contribution 
v  indemnity  against  him.  On  the  application  of 
franco  a  waster  made  an  order  setting  aside  the 
bird-party  notice.  Day,  J.,  reversed  the  master's 
rder. 

France  appealed. 

Spearman,  for  the  defendant  France. — The  third- 

(«.)  Reported  by  F.  G.  Rucxer,  Esq.,  Barrister- 
at-Law. 


party  notice  ought  to  be  set  aside.  The  plaintiff 
claims  as  heir-at-law,  and  the  conveyance  by  France 
to  the  other  defendants  does  not  contain  a  covenant 
to  indemnify  them  against  a  claim  by  title  paramount. 
Therefore,  they  have  no  right  of  indemnity  against 
him,  though  they  may  have  a  right  of  action  for 
damages.  [Lord  Esher,  M.R.— There  is  no  order 
here  to  be  set  aside.  How  can  we  set  aside  a  mere 
notice  ?  ]  Where  one  defendant  claims  contribution 
or  indemnity  against  another,  he  may  serve  a  third- 
party  notice  on  him  under  ord.  16,  r.  55,  without 
obtaining  any  order  of  the  court  for  that  purpose. 
That  was  the  course  adopted  in  this  case.  But  when 
the  defendant  who  is  so  served  has  appeared  to  the 
notice,  he  is  in  the  same  position  as  a  third-party 
who  has  been  served  by  the  leave  of  the  court  under 
rule  48.  If  he  objects  to  the  question  between  him- 
self and  his  co-defendant  being  tried  in  the  action, 
his  proper  course  is  to  apply  to  have  the  notice  set 
aside:  Towse  v.  Loveridge,  32  W.  R.  151,  25  Gh.  D. 
76.  The  case  of  Barton  v.  London  and  North-  Western 
Railway  Co.,  36  W.  R.  452.  38  Ch.  D.  144,  shows  that 
if  the  party  served  does  not  take  the  proper  steps  for 
getting  rid  of  the  notice,  he  canuot  object  to  it  on  the 
summons  for  directions  under  rule  52. 

J.  E.  Bankes,  for  the  other  defendants. 

Lord  Esher,  M.R.— This  action  was  brought 
againt  several  defendants,  all  of  whom  appeared.  A 
third -party  notice  was  then  served  upon  one  of  the 
defendants  by  his  co-defendants,  who  claimed  to  be 
entitled  to  contribution  or  indemnity  against  him. 
To  that  notice  he  appeared.  He  then  applied  to  have 
the  notice  set  aside.  But  no  order  had  been  made, 
nothing  had  been  done  by  the  court  with  regard  to 
the  notice  which  could  be  set  aside.  There  was 
nothing  but  the  notice  itself,  and  we  are  asked  to 
hear  an  appeal  from  the  judge's  refusal  to  set  that 
aside.  In  truth,  the  parties  ought  not  to  be  here  at 
all;  we  cannot  hear  an  appeal  on  a  matter  as  to 
which  there  is  no  order. 

We  have  been  referred  to  the  rules  of  order  16. 
None  of  the  rules  of  that  order  which  deal  with  giving 
leave  to  serve  a  third-party  notice  are  applicable  to 
this  case.  No  leave  to  serve  this  notice  was  necessary, 
nor  was  any  given.  If  leave  had  been  given,  there 
would  have  been  an  order,  as  to  which  an  application 
might  have  been  made  to  set  it  aside.  But  the  rules 
say  nothing  about  setting  aside  a  notice.  The  only 
rule  which  seems  to  me  to  be  applicable  to  this  case 
is  rule  52.  That  rule  says  that  if  a  third  party 
appears  to  a  notice,  the  defendant  giving  the  notice 
may  apply  to  the  court  for  directions.  That  is  the 
course  of  procedure  laid  down  in  the  rule.  When  the 
summons  for  directions  comes  on  to  be  heard,  that 
is  the  time  for  the  judge  to  consider  whether  there 
is  a  question  proper  to  be  tried  as  to  the  liability  of 
the  third-party  to  make  the  contribution  or  indemnity 
claimed.  If  the  judge  thinks  that  there  cannot  be 
any  question  as  to  contribution  or  indemnity,  then 
be  is  to  direct  that  there  shall  be  no  such  issue  tried. 
The  meaning  of  the  rule  seems  to  me  to  be  that  in 
such  a  case  as  this  there  must  be  a  summons  for 
directions,  and  that  the  question  whether  an  issue  is . 
to  be  tried  as  to  any  liability  to  contribute  or 
indemnify  must  be  determined  on  that  summons. 

There  is  no  authority  against  that  view.  The  case 
of  Barton  v.  London  and  North-  Western  Railway  Co. 
was  cited,  but  there  an  order  had  been  made  giving 
leave  to  serve  the  notice.  The  court,  after  expressing 
their  opinion  that  that  order  might  have  been 
appealed  against,  proceeded  to  consider  the  proper 
way  of  dealing  with  the  case  on  the  summons  for 
directions.  I  am  of  opinion  that  this  appeal  must  be  , 
dismissed. 
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Lopbb  and  Bioby,  L.JJ.,  ooncuired. 

Appeal  dismissed. 

Solicitors    for    the   defendant   France,    Black    & 
Fisher,  for  Nutsey  <fe  Payne,  Shrewsbury. 

Solicitors  for  the  other  defendants,  Patersons,  Snow, 
Bloxam,  <fc  Kinder,  for  Salt  A  Sons,  Shrewsbury. 


Dec.  13,  20. 


From  Q.  B.  Div.  \ 

(Lord  Halsbury ;  and  Lindley  [ 

and  A.  L.  Smith,  L.JJ.)       ; 

Sedebotham  v.  Holland,  (a.) 

Landlord  and  tenant — Yearly  tenancy— Notice  to  quit  on 
anniversary  of  commencement  of  term — Validity. 

A  notice  to  determine  a  yearly  tenancy  ought  to  expire 
on  the  last  day  of  the  current  year;  nevertheless,  a 
half  year's  notice  to  quit  on  the  anniversary  of  the  day 
on  which  the  tenancy  commenced,  is  a  valid  notice. 

In  determining  tenancies  commencing  at  a  particular 
time,  the  expressions  "  at"  "on,"  "from"  or  "  on  and 
from  "  are  equivalent  expressions. 

H.  became  yearly  tenant  of  S.  under  an  agreement 
dated  the  19th  of  May,  1890,  such  yearly  tenancy 
"  commencing  on  the  \9th  day  of  May  instant."  On 
the  llth  of  November,  1893,  S.  gave  written  notice  to  H. 
to  quit  and  deliver  up  "  possession  to  him  on  the  19th  of 
Mew  next"  of  the  premises. 

Held,  that  such  notice  to  quit  was  a  valid  notice ;  the 
tenancy  commenced  on  the  \9th  of  May,  and  would  be 
determined  at  midnight  of  the  18th  of  May.  A  notice 
to  quit  on  the  \%th  of  May  would  equally  have  been  a 
good  notice. 

This  was  an  appeal  from  a  decision  of  Bruce,  J., 
given  at  the  trial  without  a  jury  at  the  Liverpool 
Assizes. 

By  an  agreement  dated  the  19th  of  May,  1890,  be- 
tween the  plaintiff  of  the  one  part  and  the  defendant 
of  the  other  part,  the  plaintiff  agreed  to  let  to  the 
defendant,  who  agreed  to  take,  a  certain  beerhouse 
known  as  the  Grapes  Inn,  Weaste,  Salford,  "  as 
yearly  tenant  commencing  on  the  19  th  day  of  May 
instant  at  the  dear  yearly  rent  of  £45,  the  sum 
of  £4  7s.  6d.  as  the  apportioned  part  up  to  the  24th 
day  of  June  next  being  paid  on  the  signing  hereof, 
and  the  future  rent  to  be  paid  by  equal  quarterly 
payments  in  advanoe  if  demanded  on  the  usual 
quarter-days  of  payment,  the  first  payment  being 
considered  as  due  in  advanoe  if  demanded  on  the 
24th  day  of  June  next,  and  each  succeeding  quarterly 
payment  to  become  payable  in  advanoe  if  required 
upon  the  first  day  of  such  quarter." 

On  the  17th  of  November,  1893,  the  plaintiff's 
solicitor  gave  to  the  defendant  a  notice  to  quit  in  the 
following  terms : — 

"  Madam, — As  solicitor  for  and  on  behalf  of  Mr. 
Thomas  Sidebotham,  your  landlord,  I  hereby  give 
you  notioe  to  quit  and  deliver  up  the  peaceable  and 
quiet  possession  to  him  on  the  19th  of  May  next  of 
the  Grapes  Inn  and  premises  in  your  occupation, 
situate  320,  Ecoles-road,  New-road,  Weaste,  Salford, 
and  whioh  you  now  hold  of  him  as  tenant  under 
agreement  dated  the  19th  of  May,  1890. — Yours, 
&o.,  ••  Robert  Innes." 

The  defendant  having  refused  to  quit,  the  plaintiff 
brought  his  action  to  recover  possession. 

The  defence  set  up  was  that  the  notice  to  quit  was 
invalid;  and  alternatively,  that  the  defendant  was 
induced  to  lend  to  the   plaintiff   various  sums  of 

(a.)  Be  ported  by  W.  Shalloboss  Goddard,  Esq., 
Barrister-at-Law. 


money  on  the  plaintiff's  assurance  that  he  would 
permit  her  to  oontinue  in  possession  of  the  premise* 
until  the  9th  of  November,  1895. 

Bruoe,  J.,  decided  that  the  notioe  to  quit  was  in- 
valid, because,  looking  at  the  whole  agreement,  it  was 
the  intention  of  the  parties,  as  expressed  by  the 
agreement,  that  the  tenancy  should  be  a  tenancy  as 
from  the  24th  of  June,  and  the  notioe  did  not  in  fact 
terminate  the  tenancy  on  one  of  the  usual  quarter- 
days.  His  lordship  considered  that  even  if  that  were 
not  so,  supposing  the  19th  of  May  were  the  first 
day  of  the  tenancy,  then  the  tenancy  would  ter- 
minate on  the  18th  of  May,  and  the  notioe  to  quit,  in 
order  to  be  valid,  should  have  been  given  for  that 
day.  As  to  the  alternative  defenoe,  his  lordship  held 
that  the  agreement  that  the  tenancy  should  oontinue 
until  the  year  1895,  being  a  parol  agreement,  was 
void  under  the  Statute  of  Frauds. 

The  plaintiff  appealed  on  the  first  two  points,  and 
the  defendant  gave  oross-notiee  of  appeal  on  the  third 
point. 

McCall,  Q.O.,  and  Roskill,  for  the  appellant.— If 
the  tenanoy  oommenoed  on  the  19th  of  May  the 
plaintiff's  notioe  to  quit  would  have  been  good.  The 
learned  judge  was  clearly  wrong  in  holding  that  the 
tenanoy  oommenoed  on  the  24th  of  June.  There  is 
no  case  where  the  statement  that  the  term  shall 
oommenoe  on  a  fixed  day  is  nullified  by  the  payment 
of  rent  on  another  day.  The  rent  would  be  apportioned 
by  the  Apportionment  Act :  Hartcup  &  Go.  v.  BeU, 
Cab.  &  EU.  «19.  All  the  text-books  give  the  notices 
to  quit  for  the  quarter-day  where  the  tenancy 
commences  on  the  quarter-day:  See  notes  on 
Clayton  v.  Bldkey,  8  T.  B.  3,  in  Smith's  Leading 
Cases,  vol.  2,  p.  122.  There  is  no  authority  for  the 
statement  that  a  half-year's  notioe  to  quit  must  include 
183  clear  days.  In  Morgan  v.  Da  vies,  26  W.  B.  816, 
3  C.  P.  D.  260,  it  was  contended  that  the  notice  was 
bad,  though  given  from  feast-day  to  feast-day, 
because  fewer  than  182  days  were  included.  In  Doe  <L 
Cornwall  v.  Matthews,  11  C.  B.  675,  notioe  to  quit  on 
the  anniversary  of  the  commencement  of  the  term 
was  held  to  be  good  notioe.  See  also  Doe  d.  Spicer  v. 
Lea,  11  East,  312;  Cutting  v.  Derby,  2  W.  Bl.  1075. 
On  parol  agreements  they  cited  Kemp  v.  DerrtU,  3 
Camp.  510;  Doe  d.  Holcomb  v.  Johnson,  6  Esp.  10; 
Doe  d.  Savage  v.  Stapelton,  3  Car.  &  P.  275. 

The  Hon.  J.  W.  Mansfield  and  E.  F.  Spenoe  [Shes 
Q.C.,  with  them),  for  the  respondent.— We  admit 
that  the  tenancy  commenced  on  the  19  th  of  May. 
In  the  case  of  parol  agreements  a  tenancy  may 
commence  during  a  broken  quarter,  rent  be  paid  for 
the  broken  quarter  and  afterwards  on  the  usual 
quarter-days,  then  prima  fade  the  tenancy  is  a  yearly 
tenancy  from  the  usual  quarter-day,  as  in  Doe  d.  King 
v.  Orafton,  18  Q.  B.  496,  and  the  tenancy  would 
expire  on  the  24th  of  June.  In  an  ordinary  case  a 
tenancy  commences  from  a  quarter-day,  and  therefore 
the  tenant  has  to  go  out  on  that  day.  Here  the 
tenancy  is  expressed  to  commence  on  the  19th  of  May. 
therefore  that  day  is  included  in  the  term,  and 
it  must  determine  on  the  18th  of  May.  [A.  L. 
Smith,  L.J. — If  I  am  a  tenant  from  Michaelmas 
Day,  can  I  not  go  in  on  that  day  P]  We  submit  not,  be- 
cause the  previous  tenant  is  entitled  to  be  in  for  the 
whole  of  Michaelmas  Day :  Page  v.  More,  15  Q.  B.  684 ; 
Ackland  v.  Lutley,  9  Ad.  &  Ell.  879.  Terms  for  yean 
cover  the  whole  anniversary  from  whioh  the  tenancy 
commences.  A  tenancy  from  Lady  Day  should 
expire  on  Lady  Day,  and  not  on  the  26th :  Wood- 
fall's  Landlord  and  Tenant.  The  same  author  sayj 
that  a  lease  from  the  25th  of  March  commences  on 
the  26th,  and  expires  on  the  25th.  We  cannot  con- 
tend that  there  must  be  183  dear  days,  but  here,  in 
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the  true  way  of  counting,  there  are  only  181 ,  which  is 
not  a  half-year.  Where  a  lease  is  executed  on  the 
20th,  yon  must  not  count  the  20th  as  a  day  of  the 
term:  Clayton's  case,  5  Co.  1.  [A.  L.  Smith,  L.J., 
referred  to  Pugh  v.  Duke  of  Leeds,  2  Oowp.  714.] 
All  the  text- books  say  that  "  on  "  must  presumably 
be  an  inclusive  word. 

The  following  cases  were  also  cited : — Miles  v.  New 
Zealand  Al/ord  Estate  Co..  34  W.  E.  669,  32  Ch.  D. 
266;  Woodv.  Beard,  2  Ex.  D.  30,  25  W.  B.  Dig.  134; 
Doe  d.  Phillip  v.  Benjamin,  9  A.  &  E.  644 ;  James  v. 
Smith,  [1891]  1  Ch.  384,  40  W.  B.  Dig.  198;  Marshall 
i.Berridge,  30  W.  E.  93,  19  Ch.  D.  233;  Lester  v. 
Garland,  15  Ves.  248 ;  Right  v.  Darby,  1  T.  B.  159, 
and  Dyer,  345.  [The  Coubt  referred  to  Queen  v. 
Humphery,  10  A.  &  E.  335;  Buddie*.  Lines,  11  Q.  £. 
402.] 

McCaU,  Q.C.,  in  reply.  —  A  notice  to  quit  is  a 
notice  to  the  tenant  to  give  up  vacant  possession  on  a 
particular  date.  Here  vacant  possession  must  be 
given  up  on  the  19th. 

Cur.  adv.  vuU. 

Dec.  20. — Lord  Halsbuby  expressed  his  concur- 
rence in  the  written  judgment  of  Lindley,  L.J. 

Lindley,   L.J. — The   express   statement   in   this 
agreement,  that  the  tenancy  is  to  commence  on  the 
19th  of  May  is  too  clear  and  unambiguous  to  warrant 
any  inference  which  might  otherwise  have  been  drawn 
from  the  stipulation  that  the  rent  is  to  be  paid  by 
equal  quarterly  payments  in  advance,  if  demanded, 
on  the  usual  quarter-days.    In  the  absence  of  any 
express  statement  as  to  the  commencement  of  the 
tenancy,   it  might   have  been   held   to    commence 
on   the  24th   of   June:    see   Holcomb   v.   Johnson; 
SanddiU  v.  Franklin,  23  W.  E.  473,  L.  E.  10  C.  P. 
377.     It  is  true  that  if  the  tenancy  commences  on  the 
19th  of  May  the  last  quarterly  payment  to  be  made 
i  n  advance  on  the  previous  Lady  Day  will  not  be  a 
fall  quarter's  rent,  but  only  a  proportionate  part  of 
it — viz.,  an  apportioned  part  of  it  for  the  time  which 
will  intervene  between  Lady  Day  and  the  19th  of 
May.     But  this  circumstance  only  shows  that  the 
agreement  is  not  very  accurately  drawn.    The  in- 
accuracy does  not  justify  the  conclusion  that  the 
tenancy  did  not  commence  on  the  day  expressly  men- 
tioned for  its  commencement — viz.,  on  the  19th  of 
May,  1890 — and  that  the  time  which  intervened  be- 
tween that  day  and  the  24th  of  June  was  not  part  of 
the  tenancy.    Treating  the  tenancy,  then,  as  com- 
mencing on  the  19th  of  May,  1890,  the  question  is 
whether  a  notice  to  quit  on  the  19th  of  May,  1894, 
given   by  the  landlord  on  the  17th  of  November, 
1893,  is  a  good  notice.    It  is  a  six  calendar  months' 
notice  to  quit  on  the  anniversary  of  the  day  on  which 
the  tenancy  commenced.     Why,  then,  is  it  badP 
The  notice  is  said  to  be  bad  because  it  expires  one 
day  too  late.    The  contention  is  that,  as  the  tenancy 
commenced  on  the  19th,  and  not  from  the  19th,  the 
notice  should  have  been  to  quit  on  the  18th,  and  not 
on  the   19th.     Having  regard  to   the   decision  in 
Clayton's  case,  I  think  that,  although  the  agreement 
was  signed  on  the  19th,  and  the  tenant  can  hardly,  in 
fact,  have  been  in  possession  the  whole  of  that  day, 
yet,  in  point  of  law,  that  day  must  be  treated  as  the 
first  day  of  the  tenancy  and  as  part  of  the  term  for 
which  the  house  was  agreed  to  be  let.    The  tenancy 
cannot,  therefore,  be  treated  as  commencing  on  the 
20th  to  the  exclusion  of  the  19th.    One  year  from 
that  day  would  expire  at  midnight  of  the  18th  of  the 
next  May:    Beg.  v.  St.  Mary,   Warwick,  1  W.   E. 
307,  1B.AB.  816;  Ackland  v.  LuUey.    If,  therefore, 
notice  to    quit  on  the  18th  were  given,  it  would  no 
doubt  be  good.    Indeed,  it  is  well  settled  that  a  notice 


ought  to  expire  on  the  last  day  of  the  current  year : 
see  Bight  v.  Darby;  Doe  d.  Robinson  v.  DobeU, 
1  Q.  B.  806,  1  Wins.  Saund.  276o.  But  although  a 
half-year's  notice  to  quit  on  the  18th  would  be 
correct,  it  does  not  follow  that  a  notice  to  quit  on  the 
19th,  whioh  is  the  anniversary  of  the  day  on  which 
the  tenancy  commenced,  is  bad,  and  I  am  clearly  of 
opinion  that  it  is  not.  I  have  looked  at  all  the  de- 
cisions which  were  referred  to  in  the  argument,  and 
at  many  more,  and  I  can  find  none  in  whioh  it  has 
been  held  that  a  half-year's  notice  to  quit  on  the 
anniversary  of  the  day  on  which  the  tenanoy  com- 
menced is  bad.  I  should  be  very  much  surprised  to 
find  such  a  case.  The  validity  of  a  notice  to  quit 
ought  not  to  turn  on  the  splitting  of  a  straw. 
Moreover,  if  hypercriticisms  are  to  be  indulged  in,  a 
notice  to  quit  at  the  first  moment  of  the  anniversary 
ought  to  be  just  as  good  as  a  notice  to  quit  on  the 
last  moment  of  the  day  before.  But  such  subtleties 
ought  to  be,  and  are,  disregarded  as  out  of  place. 

There  are  several  decisions  in  which  notices  like  the 
present  have  been  held  sufficient.  In  Kemp  v.  Derrett, 
a  yearly  tenancy  began  on  the  29th  of  October;  it 
was  determinable  at  any  time  on  a  three  months' 
notice  to  quit.  Lord  Ellenborough  said:  "I  am 
quite  clear  that  the  notice  should  have  expired  on 
January  29,  April  29,  July  29,  or  October  29." 
Again,  in  Doe  d.  Cornwall  v.  Matthews  a  yearly  tenancy 
commenced  on  the  7th  of  May,  1850 ;  a  six  months' 
notice  to  quit  on  the  7  th  of  May,  1851,  was  held 
good ;  the  rent  was  payable  quarterly,  but  none  was 
ever  paid.  Roe  v.  Doe,  6  Bing.  574,  and  Papillon  v. 
Brunton,  5H.  &N.  518,  8  W.  B.  C.  L.  Dig.  37,  are, 
again,  cases  in  whioh  the  tenancy  began  on  (or  per- 
haps from)  a  usual  quarter-day;  the  notice  was  to 
quit  on  the  anniversary  of  that  day,  and  the  notice 
was  held  good.  In  those  cases  a  notice  to  quit  on  the 
day  before  the  anniversary  would  be  bad :  see  Page 
v.  More.  In  Right  v.  Darby  and  Morgan  v.  Davits 
notices  were  too  short,  and  were  bad  on  that  ground, 
but  no  one  suggested  that  they  were  bad  because  they 
were  notices  to  quit  on  the  anniversary  of  the  day  on 
whioh  the  tenanoy  commenced.  In  Page*.  More  a  notice 
to  quit  on  the  right  day  was  bad ;  but  it  was  given 
by  the  landlord,  and  it  was  to  quit  at  noon,  whioh 
was  too  soon.  In  the  last  editipn  of  Bythewood  and 
Jarman,  vol.  3,  p.  276,  the  rule  is  thus  laid  down  : 
'  *  It— i.e. ,  the  notice  to  quit — must  generally  be  a  half- 
year's  notice,  and  must  expire  at  the  period  of  the 
year  at  which  the  tenancy  commenced;  and  it  is 
immaterial  whether  the  letting  was  from  one  of  the 
general  quarter-days  or  from  any  other  day."  For 
these  propositions  several  authorities  are  cited,  the  more 
important  of  which  I  have  noticed  when  considering 
the  validity  of  a  notice  to  quit  given  in  time  and  ex- 
piring on  the  anniversary  of  the  commencement  of 
a  tenancy.  I  can  find  no  distinction  ever  drawn  be- 
tween tenancies  commencing  at  a  particular  time  or 
on  a  particular  day  or  from  the  same  day.  "  At," 
"  on,  "  from,"  or  •'  on  and  from,"  are,  for  this  pur- 
pose, equivalent  expressions.  Any  distinction  be- 
tween them  for  such  a  purpose  as  this  is  far  too 
subtle  for  practical  use :  see  Doe  v.  8pence,  6  East, 
120.  In  an  action  for  double  rent  it  is,  however, 
necessary  to  be  more  particular :  Page  v.  More.  So 
it  is  when  the  number  of  days  has  to  be  counted.  In 
the  absence  of  authority  compelling  me  to  decide 
differently,  I  hold  the  objection,  that  the  notice  was 
bad  because  it  was  a  notice  to  quit  on  the  19th  instead 
of  the  18th  of  May,  untenable. 

Then  it  was  said  that  where  the  tenanoy  is  not 

from  one  of  the  usual  quarter-days  there  must  be 

183  dear  days  between  the  day  on  which  the  tenancy 

begins  and  the   day  on   whioh  the  notice    expires. 

I  There  were,  however,  183  days  in  this  case  if  the 
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time  is  reckoned  in  the  usual  way — that  is,  counting 
in  one  of  the  extremes  and  excluding  the  other,  and 
I  can  find  no  case  which  decides  that  both  ex- 
tremes must  be  excluded.  In  1  Wins.  Saund.  276c 
it  is  said  that  a  half-year's  notice  must  consist  of  182 
days  except  when  the  rent  is  payable  on  the  usual 
quarter  feast-days,  when  notice  on  one  feast-day  to 
quit  on  the  next  but  one  is  sufficient.  If  182  days' 
notice  is  enough,  it  is  plain  that  this  notice  was  long 
enough. 

Lastly,  it  was  urged  that  the  notice  was  bad 
because  the  lessor  had  promised  for  valuable  con- 
sideration not  to  turn  the  tenant  out  before  1895. 
This  is  the  defendant's  real  defence  to  this  action. 
Unfortunately,  however,  the  promise  was  a  verbal 
one ;  it  was  not  to  be  performed  within  a  year,  and 
the  Statute  of  Frauds  precludes  the  defendant  from 
enforcing  it.  Under  these  circumstances  it  is  im- 
possible to  hold  the  notice  bad  on  this  ground.  An 
argument  was  advanced  that  this  verbal  agreement 
created  a  new  lease  until  May,  1895,  and  that  the 
term  created  by  the  written  agreement  of  1890  was 
'  impliedly  surrendered.  But  it  is  familiar  law  that 
whether  an  agreement  operates  as  a  demise  or  as  an 
agreement    only,  depends  on    the  intention  of   the 

Earties.  Now  in  this  case  it  is  plain  that  no  new 
jase  was  ever  thought  of  or  intended  by  either 
party,  aud  it  would  not  be  right  to  invent  one  in 
order  to  get  the  defendant  out  of  the  difficulty  in 
which  the  absence  of  a  written  agreement  places  her. 
In  my  opinion,  therefore,  the  appeal  ought  to  be 
allowed,  and  judgment  be  entered  for  the  plaintiff, 
with  costs  here  and  below. 

A.  L.  Smith,  L.J.,  stated  the  facts  shortly,  and 
continued :— Upon  the  tenant  refusing  to  go  out  the 
present  action  was  brought,  which  the  defendant 
resisted,  upon  the  grounds,  first,  that  in  considera- 
tion of  her  advancing  £100  to  the  plaintiff  in  the 
month  of  September,  1892,  he  promised  that, 
although  she  was  but  a  yearly  tenant,  she  should 
remain  in  possession  until  1895 ;  secondly,  that  by 
the  agreement  the  tenancy  commenced  upon  the  24th 
of  June,  and  that  the  six  months'  notice  served  upon 
the  17th  of  November,  1893,  to  quit  upon  the  19th 
of  May,  1894,  was  more  than  a  month  prior  to  the 
24th  of  June,  and,  therefore,  bad ;  and  lastly,  said 
the  learned  counsel  for  the  defendant,  who  argued 
their  case  admirably,  that  if  the  tenancy  commenced 
on  the  19th  of  May,  as  the  plaintiff  alleged,  then  the 
notice  to  quit  was  equally  invalid,  because  it  was  not 
a  notice  to  quit  expiring  upon  the  last  day  of  some 
year  of  the  tenancy. 

As  to  the  first  defence  the  plaintiff,  though 
denying  the  promise,  also  set  up  the  Statute  of 
Frauds,  and  if  sections  1,  2,  and  4  of  that  statute 
had  been  pleaded  in  the  reply  instead  of  only  section 
4 — though  from  the  course  this  case  took  at  the  trial 
it  must,  I  think,  be  treated  as  if  all  three  sections  had 
been  pleaded — the  point  upon  the  statute  would  have 
been  a  good  one,  and  Bruce,  J.,  was  right  in  deciding 
against  the  defendant  upon  this  defence. 

As  to  the  second  ground  of  defence,  I  am  of 
opinion  that  Bruce,  J.,  was  mistaken  in  holding  that 
the  tenancy  commenced  on  the  24th  of  June,  1890. 
He  appears  to  have  arrived  at  this  conclusion  not- 
withstanding the  express  terms  of  the  agreement  that 
the  defendant  shall  become  tenant  "  as  yearly  tenant 
commencing  on  the  19th  day  of  May  instant "  because 
he  thought  that  if  he  held  otherwise,  the  tenant  being 
under  obligation  to  pay  rent  in  advance,  she  might 
have  to  pay  rent  for  between  the  19th  of  May  and  the 
24th  of  June,  when  she  had  been  turned  out  upon  the 
19th  of  May;  but  this  was  fully  answered  by  Mr. 
McCall  for  the  plaintiff,  who  pointed  out  that  the  j 


Apportionment  Act  would  apply,  and  even  if  not,  as  a 
six  months'  notice,  if  given,  must  be  running  whan 
the  quarterly  rent  payable  in  advance  became  due,  the 
teuant  would  obviously  refuse  to  pay  rent  for  the 
period  during  which  the  notice  to  quit  would  prevent 
her  occupying  the  premises — viz.,  between  the  19th 
of  May  and  the  24th  of  June.  I  cannot  doubt  that 
under  the  agreement  by  its  express  terms  the  tenancy 
commenced  on  the  19th  of  May,  1890.  I  cannot  bring 
myself  to  hold,  as  I  was  invited  to  do  by  the  plaintiff, 
that  when  a  written  agreement  states  that  a  person 
shall  become  a  yearly  tenant  "  commencing  on  the 
19th  of  May,"  that  it  means  that  he  shall  become 
such  tenant  "  commencing  on  the  day  after  the  19th 
of  May,"  or,  in  other  words,  as  the  plaintiff  contends, 
"  commencing  from  the  19th  of  May." 

This  being  so,  the  third  defence  arises,  which  ia 
certainly  technical  and  without  merit,  that  although 
a  full  six  months'  notice  to  quit  has  been  given  for 
the,  19th  of  May,  which  was  the  anniversary  of  the 
day  upon  which  the  tenancy  commenced,  it  is,  never- 
theless, a  bad  notice  to  quit,  bee  wise  it  is  not  a  notice 
expiring  upon  the  last  day  of  the  year  of  the  tenancy, 
but  upon  the  day  after.     It  appears  upon  looking 
into  the  old  authorities  that  at  one  time  what  was  to 
be  considered  a  reasonable  notice  to  quit  was  not 
ascertained,  but  subsequently  it  became  settled  law 
that  in  cases  of  yearly  tenancies  half  a  year's  notice 
expiring  at  that  period  of  the  year  at  which  the 
tenancy  commenced  was  the  reasonable  notice  to  be 
given,  and  in  the  case  of  Doe  d.  Shore  v.  Porter,  3 
T.  R.  13,  Lord  Kenyon,  over  100  years  ago,  laid  it 
down  that  a  tenant  from  year  to  year  cannot  be  dis- 
possessed without  a  six  months'  notice  ending  at  the 
expiration  of  a  year,  and  indeed  I  take  this  to  be 
familiar  knowledge.    It  has  also  been  settled  that  the 
notice  to  quit  must  be  given  half  a  year  before  the 
expiration  of  the  then  current  year  of  the  tenancy 
excepting  when  the  rent  is  payable  on  one  of  the  usual 
feast-days,  in  which  case  what  Tindal,  C. J.,  in  Rot  <L 
Durant  v.  Doe,  6  Bing.  575,  calls  "  a  customary  half- 
year's  notice  "  will  suffice  if  given  on  or  before  one  of 
the  feast-days  in  the  earlier  half  of  the  tenancy  to  quit 
on  the  feast-day  at  the  conclusion  of  the  tenancy, 
though  there  may  be  fewer  than  182  days  between 
the  two  feast-days.    No  point  was  taken  in  Durante 
case  nor  as  far  as  I  have  been  able  to  discover  in  any 
of  the  cases  upon  feast-day  tenancies  that  the  notice 
was  bad  because  it  terminated  upon  the  anniversary 
of  the  commencement  of  the  tenancy,  but  the  point 
taken  was  that  the  tenant  had  not  had  a  full  six 
months'  notice.     The  recent  case  of  Morgan  v.  Davia 
deals  with    these    feast-day    tenancies,    and    is   to 
the    like    effect.      The    complaint    in    the    present 
case  is,  not  that  too  few  days  have  been  allowed  to 
elapse  between  the  giving  of  the  notice  upon  the  17th 
of  November,  1893,  for  the  19th  of  May,   1894,  for 
that  is  not  the  fact,  but  it  is  said  that  as  the  tenancy 
commenced  on  the  19th  of  May,  the  notice  does  not 
expire  upon  the  last  day  of  the  year  of  the  tenancy, 
for  as  it  commenced  upon  the  19th  of  May  it  expired 
at  midnight  upon  the  18th  of  May. 

It  has  been  held  that  where  a  notice  to  quit  at  New 
Michaelmas  would  be  good  because  the  tenancy  had 
then  commenced,  it  was  bad  if  given  for  Old  Michael- 
mas, which  was  twelve  days  later  than  New 
Michaelmas,  though  it  had  been  given  in  ample  time 
for  New  Michaelmas,  Lord  Ellenborongh  observing 
that  if  it  might  be  given  for  Old  Michaelmas  instead 
of  for  New  Michaelmas  it  might  as  well  be  given  for 
any  other  time :  Doe  d.  Spicer  v.  Lea.  In  Doe  ci.  King  v. 
Grafton,  18  Q.  B.  496,  Lord  Campbell,  at  p.  501,  ia 
giving  judgment,  stated  that  "  on  an  ordinary  yearly 
letting  the  six  months'  notice  must  expire  at  the  end 
of  the  year,"  and  Erie,  J.,  said,   "  The   authorities 
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determine  that  where  premises  are  taken  on  a  yearly 
tenancy  the  term  must  expire  with  the  year."    This 
case  does  not  necessarily   determine    the    question 
whether  a  notice  for  the  anniversary  of  the  day  upon 
winch  the  tenancy  commenced  is  or  is  not  a  good 
ootiee  to  quit     I  can  find  no  case,  nor  has  any  been 
cited,  in  which  a  full  six  months'  notice  to  quit  given 
for  the  anniversary  of   the  day  upon  which    the 
tenancy  commenced  has  been  held  to  be  invalid ;  and, 
indeed,  the  cases  of  Kemp  v.  Derrett  and  Doe  d.  Corn- 
mil  t.  Matthews  are  to  the  contrary  effect  so  far  as  they 
go.   In  the  first  case  Lord  Ellenborough  held  that 
where  a  person  became  tenant  on  the  29th  of  October, 
1810,  a  notice  to  quit  upon  the  29th  of  October  was 
good,  and  in  Matthews'  case  it  was  held  that  the 
tenancy  commenced  from  Christmas,  and  the  notice 
to  quit  was  good.    But  I  must  point  out  that  in 
neither  of  these  cases  was  there  a  written  agreement 
stating  when  the  tenancies    commenced,   the    only 
statement  being  that  they  commenced  on  the  respec- 
tive days,  and  the  inference   drawn  was  that  the 
tenancies  commenced  from  those  days.    There  is  no 
place  for  any  such  inference  in  the  present  case,  for 
the  agreement  is  express  upon  the  point.    It  cannot 
he  denied  that  the  law  upon  notices  to  quit  is  highly 
technical,  but  the  technicalities  are  too  deeply  rooted 
in  our  Jaw  to  be  now  got  rid  of,  and  if  any  case  had 
been  found  showing  that  a  full  six  months'  notice  to 
quit,  given,  as  in  the  present  case,  for  the  anniversary 
of  the  day  of  the  commencement  of  the  tenanoy,  was 
had,  I  must  have  given  effect  to  it,  but  as  no  such 
case  has  been  found  I  do  not  desire  to  add  one  more 
technicality  to  a  notice  to  quit  unless  compelled  to  do 
so. 

I  would    point  out   that  the  plaintiff  has    only 

himself  to  blame  for  the  difficulties  he  is  in  in  this 

case.    Had  he    added    the  words  which   are   very 

ordinarily  inserted  in  a  notice  to  quit,   "or  at  the 

expiration  of  the  year  of  your  tenanoy  which  shall  expire 

next  after  the  end  of  one  half-year  from  the  service 

of  this  notice,"  and  which  are  inserted  to  avoid  such 

a  point  as  that  now  taken,  all  would  have  been  in 

order;  but  the  words  are  not  there.    If  the  notice  to 

quit  in  this  case   had  been  for  the  20th  or  21st  of 

of  May  or  any  later  day,  I  should  have  had  no  doubt 

hat  that  it  was  a  bad  notice;  and  I  own  that  the 

inclination  of  my  opinion  is  that  the  present  notice  is 

had^becauae  it  does  not  expire  upon  the  last  day  of 

some  year  of  the  tenanoy ;  but,  as  Lord  Halsbury  and 

Lindley,  L.J.,  are  of  opinion  that,  inasmuch  as  this 

was  a  full  six  months'  notice  given  to  quit  upon  the 

ftraiversary  of  the  day  upon  which  the  tenancy  oom- 

saenctd,  it  is  good,  though  the  tenanoy  expired  at 

midnight  the  day  before,  I  yield  to  what  they  say, 

and  will  not  differ  from  them  by  holding  that  this 

onmeritorious  technicality  must  prevail.     I  content 

Sself  with    expressing  my  opinion  in  this  way. 
is  appeal  must  be  allowed. 

Appeal  allowed. 

Senators  for  the  appellant,  Emmett,  Son,  Stubbs, 
ft  Mellish,  for  Robert  Innes,  Manchester. 

Solicitors  for  the    respondent,   Smiles  A  Co.,  for 
J.  H.  Cooper,  Manchester. 


From  Q.  B.  Div.  ") 

(Lord  Halsbury ;  and  Lindley  [  Dec.  7. 

and  A.  L.  Smith,  L.J  J.)      ) 

Pbxston  Bajuonq  Co.  (Limitbd)  v.  Allsupp  & 
Sons  (Limited),  (a.) 

Practice — Amendment — Jurisdiction --Order  made  on 
misrepresentation  of  facts — Bight  to  rehear — R.  8.  C, 
1883,  ord.  28,  r.  11. 

Where  an  order  which  represents  the  decision  of  the 
judge  has  been  finally  drawn  up,  there  is  no  jurisdiction 
to  reconsider  it,  though  it  may  have  been  made  on  a 
misrepresentation  of  fact, 

Staniar  v.  Evans,  35  W.  R.  286,  34  Ch.  D.  470, 
questioned. 

Appeal  from  the  Vice-Chancellor  of  the  County 
Palatine  of  Lancaster. 

This  was  a  debenture-holders'  action.  By  an 
order  made  in  the  action  on  the  17th  of  February, 
1894,  D.  W.  Allsupp  and  F.  L.  Lindsev  were  appointed 
receivers  and  managers  of  the  real  and  personal 
property  of  the  defendant  company  comprised  in  three 
series  of  debentures. 

By  an  order  dated  the  4th  of  June,  1894,  the  said 
receivers  were  authorized,  with  the  consent  of  the 
plaintiff  company,  to  sell  out  of   court,   either  by 

Sublic  auction  or  private  treaty,  the  property  of  the 
efendant  company. 

Subsequently  to  this  order  F.  J.  Lindsay,  who 
was  a  holder  of  a  debenture  of  the  third  series  for 
£1,000,  applied* to  the  Vice-Chancellor  that  the  sale 
might  be  carried  out  under  the  directions  of  the  court. 
By  an  order  dated  the  11th  of  July,  1894,  made 
upon  this  application,  it  was  ordered  that,  upon  the 
applicant  paying  £250  into  court  within  a  week  as 
security  for  the  costs  of  the  application,  it  should  be 
referred  to  the  registrar  to  appoint  some  fit  and 
proper  person  to  conduct  the  sale  out  of  court,  the 
application  to  be  dismissed  with  costs  upon  default 
being  made  in  payment  of  the  £250. 

Subsequently  to  this  order  the  property  was  sold  at 
a  price  which  left  £600  for  distribution  among  holders 
of  the  third  series  of  debentures. 

On  the  7th  of  August,  1894,  Lindsay,  having  made 
default  in  payment  of  the  £250,  took  out  a  summons 
asking  that,  notwithstanding  the  order  of  the  11th  of 
July,  1894,  the  costs  of  all  parties  thereby  directed  to 
be  paid  by  the  applicant  and  the  costs  of  the  applicant 
might  be  costs  in  the  action,  and  that  in  the  mean- 
time all  further  proceedings  under  the  said  order 
might  be  stayed,  and  that  the  costs  of  that  applica- 
tion might  be  also  costs  in  the  action. 

The  ground  of  this  application  was  that  the  order 
of  the  11th  of  July  had  been  obtained  upon  a  mis- 
representation of  the  value  of  the  assets  of  the 
company.  The  application  was  made  after  the  order 
of  the  11th  of  July  had  been  passed  and  entered. 

On  the  26th  of  November  the  Vioe-Ohacoellor 
decided  that  he  had  no  jurisdiction  to  entertain  the 
application.    Lindsay  appealed  from  this  decision. 

Hopkinson,  Q.C.,  and  T.  E.  Mansfield,  for  the 
appellant. — When  a  wrong  order  has  been  made  by 
reason  of  misrepresentation  or  mistake  there  is  juris- 
diction to  correct  it :  Staniar  v.  Evans,  35  W.  B.  286, 
34  Ch.  D.  470 ;  In  re  Swire,  MeUor  v.  Swire,  33  W.  B. 
785,  30  Ch.  D.  239.  See  also  the  judgment  of  the 
majority  of  the  Court  of  Appeal  in  In  re  Roper, 
Taylor  v.  Bland,  39  W.  B.  101,  45  Ch.  D.  126; 
Nicholson  v.  Norton,  7  Beav.  67 ;  Blakey  v.  Hall,  35 

(a.)  Reported  by  Aknold  Glovbb,  Esq.,  Barrister- 
at-Law. 
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Or.  of  App.      Pbbbtoh  Banking  Co.  (Lim.)  v.  Au*supp  &  Sons  (Luc.).— In  be  O'Shba.     Ct.  op  App. 


W.  E.  592.    [A.  L.  Smith,  L.J.,  referred  to  In  re 
Suffield  &  Watts,  36  W.  B.  584,  20  Q.  B.  D.  693.] 

Astbury,  for  the  defendant  company  and  W. 
Allsupp,  a  holder  of  debentures  of  the  second  series, 
was  not  called  upon. 

Humber,  for  the  plaintiff  company. 

Lord  Halsbury. — I  am  of  opicion  that  this  appeal 
must  be  dismissed.  If  by  mistake  or  error,  or  in 
any  other  way,  an  order  is  drawn  up  which  does  not 
express  the  meaning  of  the  judge,  there  is  jurisdic- 
tion to  correct  it.  But  the  present  application  is,  in 
substance,  for  the  reconsideration  of  an  order  which 
was  intended  to  be  made.  There  is,  in  my  opinion, 
no  jurisdiction  to  do  that,  even  in  a  case  of  fraud. 
If  suoh  jurisdiction  existed,  it  would  be  most  mis- 
chievous. The  fact  that,  in  the  present  case,  it  is  the 
judge  who  made  the  order  that  is  asked  to  rehear  the 
case  is  immaterial,  for  if  one  judge  can  reopen  an 
order,  another  can.  Any  application  which  may  be 
made  to  the  Vice-Chancellor  in  the  nature  of  a  sup- 

?lemental  order  is,  of  course,  within  his  jurisdiction, 
have,  and  desire  to  have,  no  knowledge  or  interest 
in  the  facts  of  the  case.  I  think  there  is  no  jurisdic- 
tion to  alter  this  order. 

Lindley,  L.J. — I  am  of  the  same  opinion.  The 
case  is  one  of  some  importance  in  the  practice  of  the 
court.  The  application  is  not  based  on  the  fact  of 
there  being  some  slip  or  oversight  in  the  order,  or 
of  the  order  not  having  been  drawn  up.  The  order 
represents  the  real  decision  of  the -judge,  and  has 
been  finally  drawn  up.  That  being  so,  I  think  there 
is  no  jurisdiction  to  reconsider  it.  If  the  summons 
of  the  appellants  had  proceeded  on  the  idea  that  the 
order  of  the  1  lth  of  July  was  right,  but  that  circum- 
stances subsequently  discovered  had  rendered  a  sup- 
plemental order  necessary,  the  application  might 
nave  been  entertained,  but  this  summons  proceeds  on 
the  theory  that  the  order  was  wrong  and  ought  not 
to  have  been  made.  It  is  of  the  utmost  importance 
that  a  rigorous  end  should  be  put  to  litigation  when 
once  the  order  has  been  completed,  and  I  think  the 
appeal  must  be  dismissed.  It  will  be  dismissed,  how- 
ever, without  prejudice  to  any  application  which  may 
be  made  based  upon  the  view  that  the  order  of  the 
11th  of  July  was  right. 

A.  L.  Smith,  L.J.— I  think  the  Vice-Chancellor 
was  right.  This  is  not  the  case  of  an  order  not  having 
been  drawn  up,  or  not  expressing  the  view  of  the 
judge.  It  was  said  that  in  Staniar  v.  Evans,  North, 
J.,  had  decided  to  the  contrary,  but  at  the  time  of 
that  decision,  the  case  of  In  re  Suffield  &  Watte  had 
not  been  decided,  and  In  re  St.  Nazaire  Co.,  27  W.  B. 
854,  12  Gh.  D.  88,  which  was  decided  by  Sir  G. 
Jessel,  M.B.,  and  upon  which  Fry,  L.J.,  relied,  was 
not  cited  to  the  learned  judge.  Speaking  for  myself, 
I  think  Staniar  v.  Evans  may,  at  some  future  time, 
require  consideration.  I  think  the  law  was  put  upon 
the  right  foundation  by  Fry,  L.J.,  in  In  re  Suffield  & 
Watts. 

Solicitors  for  the  appellant,  T.  H.  &  T.  Dodd, 
Preston. 

Solicitor  for  the  defendant  company,  W.  Bramwell, 
Preston. 

Solicitor  for  W.  Allsupp,  T.  Whitehead,  Preston. 

Solicitors  for  the  plaintiff  company,  Finch  &  John- 
son, Preston. 


From  Chan.  Div.  i 

(Lord  Halsbury  ;  and  [  Bee.  18, 19. 

lindley  and  A.  L.  Smith,  L.JJ.)  ) 

In  re  O'Shea. 
Coubage  v.  O'Shea.  (a.) 

Bankruptcy — Charging  order  on  fund  in  court— iYo- 
tected  transaction — "Dealing  or  transaction"  with 
bankrupt— Bankruptcy  Act,  1883  (46  <fc  47  Vict,  c. 
52),  ss.  45,  49(d). 

A  charging  order  on  a  fund  belonging  to  a  person 
against  whom  a  bankruptcy  petition  had  previously  beth 
presented,  on  which  an  adjudication  was  made  sub- 
sequently to  the  charging  order,  is  not  a  protected  execu- 
tion within  the  meaning  of  section  45  of  the  Bankruptcy 
Act,  1883;  nor  is  it  a  "contract  dealing  or  transac- 
tion" with  the  bankrupt  within  the  protection  of  section 
49  of  the  same  Act. 

Appeal  from  North,  J. 

In  the  course  of  1892  one  Hannington  obtained 
final  judgment  against  Captain  O'Shea,  the  defendant 
in  the  above  administration  action,  and  presented  a 
bankruptcy  petition  against  him  on  the  12th  of 
November,  1892.  This  petition  was  dismissed  on 
the  2l8t  of  April,  1893,  on  the  understanding  that 
other  petitions  then  pending  against  the  defendant 
(including  several  which  had  been  presented  at  the 
Brighton  County  Court)  should  be  also  dismissed,  and 
the  judgment  debt  be  paid  in  two  instalments.  Han- 
nington, not  being  able  to  get  payment  of  his 
debt,  obtained  a  charging  order  nisi  on  a  fand  in 
court  (in  the  above  administration  action)  belonging 
to  the  debtor.  This  order  was  made  absolute  by 
North,  J.,  on  the  17th  of  July,  1893.  On  farther 
consideration  in  the  same  action  an  inquiry  was 
directed  by  North,  J.,  as  to  what  was  due  to  various 
incumbrancers  on  the  fund  in  court  (including  Han- 
nington), and  as  to  their  priority. 

When  the  oharging  order  was  obtained  neither 
Hannington  nor  his  solicitors  were  aware  that  a 
petition  in  bankruptcy  had  been  presented  against 
the  defendant,  though  in  fact  one  had  been 
presented  on  the  30th  of  May,  1893,  a  few  days 
before  the  charging  order  nisi  was  granted ;  and  a 
receiving  order  was  made  on  that  petition  on  the 
13th  of  December,  1893. 

The  chief  clerk  certified  that  the  oharging  order  of 
Hannington  was  a  valid  incumbrance  on  the  fund  in 
court,  and  North,  J.,  on  a  summons  taken  out  by  the 
official  receiver  to  vary  the  certificate,  affirmed  the 
chief  clerk's  decision. 

Section  45  (1)  of  the  Bankruptcy  Act,  1883,  enacts 
that,  "  Where  a  creditor  has  issued  execution  against 
the  goods  or  lands  of  a  debtor,  or  has  attached  any. 
debt  due  to  him,  he  shall  not  be  entitled  to  retain  the, 
benefit  of  the  execution  or  attachment  against  the 
trustee  in  bankruptcy  of  the  debtor  unless  he  haf 
completed  the  execution  or  attachment  before  the 
date  of  the  receiving  order  and  before  notice  of  the 
presentation  of  any  bankruptcy  petition  by  ox  against 
the  debtor,  or  of  the  commission  of  any  available  act. 
of  bankruptcy  by  the  debtor.  (2)  For  the  purposes 
of  this  Act  an  execution  against  goods  is  completed 
by  seizure  and  sale,  and  an  attachment  of  a  debt 
is  completed  by  receipt  of  the  debt,  and  an  execu- 
tion against  land  is  completed  by  seizure,  or, 
in  the  case  of  an  equitable  interest,  by  the  ap- 
pointment of  a  receiver."  And  section  49  provides 
as  follows  : — "  Subject  to  the  foregoing  provisions  ol 
this  Act  with  respect  to  the  effect  of  bankruptcy « 
an  execution  or  attachment,  and  with  respect  to  '* 


(a.)  Reported  by  W.  Shallcboss  Goddabd,  Esq., 
Barrister-at-Law. 
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Cotot  of  Appeal. 


aYoidance  of  certain  settlements  and  preferences, 
nothing  in  this  Act  shall  invalidate,  in  the  case  of  a 
bankruptcy,  (d)  any  contract,  dealing,  or  transaction 
by  or  with  the  bankrupt  for  valuable  consideration, 
provided  that  both  the  following  conditions  are  com- 
plied with,  namely— (1)  The  .  .  .  contract, 
dealing,  or  transaction  takes  place  before  the  date  of 
the  receiving  order ;  and  (2)  The  person  (other  than 
the  debtor)  .  .  .  by  or  with  whom  the  .... 
contract,  dealing,  or  transaction  was  .... 
entered  into  has  not  at  the  time  of  the  .... 
contract,  dealing,  or  transaction  notice  of  any  avail- 
abb  act  of  bankruptcy  committed  by  the  bankrupt 
before  that  time." 

The  official  receiver  appealed,  and  on  the  appeal 
was  represented  by  a  solicitor  and  counsel  different 
from  those  representing  him  in  the  court  below. 

Muir  Mackenzie  and  Greig,  for  the  appellant. — The 
onus  of  shewing  no  notice  of  the  London  peti- 
tions and  the  Brighton  petitions  has  not  been  dis- 
charged by  the  execution  creditor.  It  must  be  taken 
he  had  notice  of  those  petitions,  and,  consequently, 
had  constructive  notice  of  the  acts  of  bankruptcy  on 
which  they  were  founded ;  he  was  put  upon  inquiry, 
and  ought  to  have  prosecuted  it.  In  any  event,  the 
charging  order  is  not  protected  by  either  section  45 
or  section  49,  and  is  therefore  bad  as  against  the 
trustee  in  bankruptcy.  In  re  Hutchinson,  Ex  parte 
Eukhinson,  34  W.  B.  475,  16  Q.  B.  D.  515,  shows 
that  the  charging  order  nisi  is  not  an  execution 
within  section  45  of  the  Bankruptcy  Act,  1883,  and 
under  1  &  2  Vict.  c.  110  the  charging  order  is 
merely  a  statutory  security.  Nor  can  it  be  said  to 
he  a  protected  transaction  within  the  meaning  of 
section  49  (d)  of  the  Bankruptcy  Act,  1883. 

Samuel  HaU,  Q.C.,  and  Carrington,  for  the  execution 
creditor,  the  respondent. — We  cannot  say  that  the 
charging  order  is  within  section  45,  but  we  do  urge 
that  it  is  a  protected  transaction  within  the  meaning  of 
section  49.  The  execution  creditor  was  only  bound  to 
March  the  file  during  1892,  and  not  indefinitely.  The 
case  falls  within  the  principle  of  Ex  parte  Pillers,  In 
re  Curtays,  29  W.  B.  575,  17  Oh.  D.  653,  and  Krehl  v. 
The  Great  Central  Gas  Consumers'  Co.,  18  W.  B.  1035, 
L.  B.  5£z.  275;  In  re  Leavesley,  39  W.  B.  276, 
[1891]  2  Ch.  1.  The  consent  of  the  chargee  to  the 
charging  order  is  immaterial.  [The  Court  referred 
to  Holy  v.  Barry,  16  W.  B.  654,  L.  B.  3  Ch.  452; 
/«  re  Wright,  Ex  parte  Arnold,  24  W.  B.  977,  3  Ch. 
D.  70.]  A  "transaction"  may  oonsist  of  several 
steps,  and  the  court  will  look  at  the  whole,  and  not 
at  the  last  step  only. 

Muir  Mackenzie,  in  reply. — The  Bankruptcy  Act  of 
1849  was  so  far  different  from  the  other  two  Acts 
mat  the  words  "bond  fide"  occur  in  it,  instead  of 
"for  valuable  consideration,"  as  in  the  others.  The 
proceeding  here  being  a  garnishee  process,  is  in 
Ntrftiiflt,  and  Ex  parte  Pillers  shows  that  it  is  not  a 
lealing  or  transaction. 

A.  a  Beckett  Terrell,  for  the  debtor. 

Lord  Halsbuby. — I  think  we  are  all  agreed  with 
be  appellant  as  to  the  construction  of  the  49th  sec- 
pon  of  the  Bankruptcy  Act,  1883 ;  and  that  this  pro- 
wading  is  really  more  in  the  nature  of  an  execution, 
Dd  therefore  not  within  section  49 ;  and  the  respond - 
Bf  s  counsel  admits  it  is  not  within  section  45 ;  there- 
bre  I  think  the  argument  on  behalf  of  the  appellant 
Fright.  Looking  at  the  words,  it  is  impossible  to  my 
dad  to  give  any  other  interpretation  to  the  word 
transaction.1'  I  agree  with  Mellish,  L.J.  It  seems 
>  me  that  a  "  dealing  "  is  very  much  the  same  thine 
fcen  yon  look  at  the  words  with  which  the  word 


"  transaction"  is  accompanied.  I  cannot  get  rid  of 
the  general  intention  of  the  Legislature  to  protect  by 
that  clause  bond  fide  dealings  with*  the  bankrupt  as  a 
trader,  which,  having  been  completed  before  notice  of 
the  act  of  bankruptcy,  ought  to  be  protected.  That 
being  the  condition  of  things,  I  think  Mr.  Mackenzie's 
point  is  a  good  one,  and  the  answer  to  it  is  insuffi- 
cient. 

It  becomes  unnecessary,  therefore,  to  enter  into 
the  other  question  at  all,  because  that  depends 
upon  a  comparison  of  all  the  affidavits,  and  I  am 
not  prepared  to  say  that  my  mind  is  fully  made  up 
what  decision  I  should  arrive  at  if  that  were  the 
question  I  had  to  determine.  We  are  now  in  this 
position,  that  we  really  have  not  before  us  the  same 
question  which  was  before  North,  J.  We  are  sitting 
in  appeal  on  North,  J.,  on  a  totally  different  point 
from  that  which  was  raised  before  him.  Furthermore, 
it  is  to  be  observed  that  every  part  of  this  trans- 
action seems  to  be  tainted  with  irregularity  or 
error.  This  is  not  a  point  arising  on  a  motion  to 
vary  the  chief  olerk's  certificate  at  all.  The  chief 
clerk's  certificate  is  perfectly  right.  It  seems  to 
me  this  point  ought  to  hive  been  made  on  an 
application  to  make  an  order,  notwithstanding  the 
chief  clerk's  certificate. 

The  result  is  that,  although  the  appellant  succeeds, 
he  must,  I  think,  be  satisfied  to  pay  his  own  costs. 
We  will  not  give  any  costs  of  this  appeal. 

Lindley,  L.J. — I  am  of  the  same  opinion.  The 
substantial  question  is  whether  a  oharging  order 
obtained  against  some  stock  or  shares  under  1  &  2 
Vict.  c.  110,  s.  14,  falls  either  within  section  45  or 
section  49  of  the  Bankruptcy  Act,  1883,  and  is  valid 
as  against  the  trustee  in  bankruptcy  of  the  judgment 
debtor,  whose  title  relates  back  to  the  time  anterior 
to  the  charging  order.  Unless  the  charging  order  is 
protected  under  one  or  other  of  those  two  sections, 
it  is  not  protected  at  all  as  against  the  trustee,  whose 
title  relates  back  to  a  time  anterior  to  it.  Therefore 
the  question  we  have  to  consider  is  whether  it  is 
either  a  protected  execution  within  section  45,  or  a 
protected  transaction  within  section  49.  Section  45 
is  so  worded  as  to  exclude  the  possibility  of  holding 
that  this  is  a  protected  execution  within  that  section. 
Mr.  Hall  felt  that,  and  has  very  properly  not  argued 
it ;  therefore  we  may  dismiss  section  45,  but,  although 
we  may  dismiss  section  45,  it  will  not  do  to  throw 
out  of  view  the  real  nature  of  a  charging  order.  The 
real  nature  of  a  charging  order  is  much  more  akin  to 
an  execution  than  what  is  commonly  called  a  dealing 
or  transaction.  It  must  not  be  forgotten  that  a 
oharging  order  may  be  obtained  in  the  first  instance 
ex  parte.  That  being  the  nature  of  the  step  taken,  I 
cannot  think  that  it  is  fairly  construing  the  expres- 
sion "  contract,  dealing,  or  transaction  "  to  hold  that 
a  step  taken  in  this  way  behind  the  back  of  a  man 
and  without  his  sanction,  in  which  he  has  no  part 
whatever,  is  a  contract,  dealing,  or  transaction  with 
or  by  him.  I  think  that  would  be  stretching  the 
words  too  far.  I  do  not  think  this  is  a  novel  deci- 
sion at  all,  having  regard  to  the  decision  in  Ex 
parte  Pillers,  in  which  it  was  held  that  a  charg- 
ing order  was  not  a  dealing  under  the  previous 
Bankruptcy  Act  of  1869,  because  it  was  a  step 
in  invitum  and  not  in  any  fair  sense  a  contract  or 
dealing.  In  substance  and  in  point  of  fact  that 
covers  this  case.  The  Act  of  1883  refers  back  to  the 
language  of  the  prior  Act  of  1869,  and  has  put  in  the 
word  *' transaction"  after  "dealing."  I,  for  one, 
very  much  doubt  whether  it  has  gained  by  it.  "  Con- 
tract, dealing,  or  transaction  with  the  bankrupt" 
means  something  done,  something  in  which  the 
bankrupt  would  not  be  put  in  the  same  position  as 
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he  is  in  the  case  of  a  charging  order.  I  think  it 
would  be  straining  the  language  of  section  14  of  1  & 
2  Vict.  c.  110,  which  says  that  a  man  who  has  a 
charging  order  is  to  have  the  like  remedies  as  a 
person  would  have  if  he  had  an  agreement  of  charge, 
if  we  were  to  say  that  he  was  to  be  deemed  a  person 
in  whose  favour  such  an  agreement  had  been  made  ; 
and  not  being  within  section  49,  .the  respondent's 
case  fails. 

Now  as  regards  the  question  of  notice  we  need  not 
go  into  it.  I  am  not  at  all  satisfied  that  the  doctrine  of 
Lucas  v.  Dicker,  29  W.  E.  115,  6  Q.  B.  D.  84,  could 
be  stretched  so  far  as  Mr.  Mackenzie  is  asking  us  to 
stretch  it  here,  for  these  reasons,  amongst  others, 
that  all  the  petitions  were  dismissed;  and  I  doubt 
very  much  whether  the  cases  of  Lucas  v.  Dicker 
and  In  re  Sedgwick,  Ex  parte  Hobbs,  9  Morr. 
217,  can  be  pressed  so  far  as  to  say  that  a  man 
who  has  notioe  of  the  dismissal  of  a  petition  has 
notice  of  the  act  of  bankruptcy  on  which  the  petition 
was  founded.     I  say  no  more  about  that. 

As  regards  the  costs,  the  original  summons  was  all 
wrong.  The  certificate  was  quite  right  when  it  was  made. 
Here  is  an  incumbrancer  who  has  a  oharge  on  this 
£45,000,  and  his  priority  is  quite  right,  but  by  reason 
of  the  bankruptcy  his  charge  is  invalid  as  against  the 
trustee  in  bankruptcy;  and  the  proper  form  of  the 
application  would  have  been  an  application  to  the 
court  that,  notwithstanding  the  certificate,  the  money 
should  not  be  paid  out  to  Mr.  Hannington,  but  should 
be  paid  out  to  the  trustee  in  bankruptcy.  That  would 
have  been  the  right  form.  Having  regard  to  the  fact 
that  the  proceedings  taken  by  the  official  receiver 
in  the  court  below  were  wrong  in  form,  and  that 
this  point  was  never  taken  before  North,  J.,  and 
that  affidavits  have  been  filed  on  the  subject,  I  do 
not  think  it  would  be  right  to  give  the  trustee,  the 
official  receiver,  costs.  I  think  the  case  must  be 
fought  out  on  the  merits,  and  there  ought  to  be  an 
expression  of  opinion  of  this  court  that  the  charging 
order  is  invalid  as  against  the  trustee  in  bankruptcy. 
That  would  put  the  matter  right,  but  I  do  not  think 
there  should  be  costs. 

A.  L.  Smith,  L.J. — This  case  comes  before  this 
oo  art  in  a  peculiar  way.  The  point  argued  before 
North,  J.,  on  which  he  gave  judgment,  was  practically 
abandoned.  North,  J.,  gave  judgment  on  the 
hypothesis  that  the  only  evidence  and  knowledge  of 
an  act  of  bankruptcy  was  the  knowledge  of  the 
petition,  which  itself  would  contain  a  statement  of  the 
act  of  bankruptcy,  which  was  subsequently  dismissed. 
The  learned  judge  said,  "  I  am  not  at  all  satisfied  that 
any  act  of  bankruptcy  has  ever  been  committed  at 
all."  Therefore  he  gave  judgment  against  the 
official  receiver,  whereupon  the  official  receiver 
appeals ;  but  the  first  thing  he  does  is  not  to  controvert 
the  judgment  of  my  brother  North,  but  he  Btarts 
another  point,  and  he  begins  with  another  affidavit  of 
Captain  O'Shea  for  the  purpose  of  showing  what  he 
had  not  deposed  in  his  former  affidavit,  that  there 
was  an  act  of  bankruptcy  de  facto  on  the  7th  of 
April,  1893.  So  he  begins  with  a  new  statement  of 
fact  in  this  court.  And  then,  further,  the  official 
receiver  takes  a  point  of  law  which  nobody  took  on 
behalf  of  the  official  receiver  before  North,  J., — viz., 
that  the  charging  order  is  not  protected  within 
either  section  45  or  section  49  of  the  Act  of  1883. 
Section  45  of  the  Act  of  1883  is  abandoned  by  the 
respondent.  It  is  not  within  that ;  but  it  is  said  on 
behalf  of  the  appellant  that  neither  is  it  a  transac- 
tion protected  within  section  49.  Upon  that  point  of 
law,  for  the  reasons  which  have  been  given  by  Lord 
Halsbury  and  Lindley,  L.J.,  I  concur  in  holding  that 
the  official  receiver  succeeds.    Having  brought  up  an 


entirely  new  case,  which  I  do  not  think  North,  J., 
would  have  recognized  if  he  had  been  sitting  here, 
the  official  receiver  succeeds.  But  what  is  right  to  be 
done  as  to  costs  ?  I  think  the  proper  course  is  not  to 
let  him  have  his  costs,  and,  therefore,  he  gets  judg- 
ment, but  without  costs. 

Appeal  allowed,  without  cost*. 
Solicitor  for  the  official  receiver,  Graham  Gordon, 
Solicitors  for  the  execution  creditor,  Nye  A  More- 
ton,  tor  Nye  &  Treachery  Brighton. 

Solicitors  for  the  debtor,  Leman,  Groves,  &  Lemon. 


Dec.  19. 


2&tBD  ®ourt  of  justice, 

Chan.  Div.    ) 
Kekewioh,  J.  ) 

In  re  Gilchrist's  Trusts,  (a.) 
Charity  — Endowment  —  Charity  Commissioner*— Acr 
counts— Charitable  Trusts  Acts,  1853  and  1855(164 
17  Vict.  c.  137  and  18  <fc  19  Vict.  c.  124). 
.  Where  a  testator  bequeathed  funds  to  trustees  upn 
trust  to  apply  and  appropriate  the  same  as  they  in  their 
uncontrolled  discretion  should  think  proper  for  tk 
advancement  of  education  and  learning, 

Held,  that  the  charity  was  subject  to  the  general  juris- 
diction of  the  Charity  Commissioners,  and  that  tk 
trustees  must  furnish  accounts  to  the  commissioners. 

Motion. 

This    was   an    application  by  the   Charity  Com- 
missioners under  the  Charitable  Trusts  Act,  1853,  i  , 
14,    for   an    order    to  commit  the  trustees  of  the 
charity    for    refusing   to    render  accounts    to    the 
commissioners  pursuant  to  section  10  of  that  Act. 

One  Gilchrist,  who  died  in  1841,  by  a  codicil  to  ha 
will  provided  that  his  trustees  should  stand 
possessed  of  certain  funds  on  trust  to  apply  and 
appropriate  the  same  in  such  .manner  as  they  •herald 
in  their  absolute  discretion  think  proper  and 
expedient  for  the  benefit,  advancement,  and  propaga- 
tion of  education  and  learning  in  every  part  of  the 
world  so  far  as  circumstances  would  permit 

The  motion  was  made  to  determine  whether  the 
charity  was  subject  to  the  general  jurisdiction  of  tha 
Charity  Commissioners  or  fell  within  the  exemption! 
in  section  62  of  the  Charitable  Trusts  Act,  18& 
The  charity  was  not  supported  by  voluntary  sab- 
scriptions. 

Cozens- Hardy,  Q.C.,  and  Vaughan  Hawkins,  lor  tha 
motion. — The  case  is  governed  by  In  re  Sir  Robert 
Peel's  School  at  Tamworth,  16  W.  B.  773,  L.  E.  3  Ch. 
App.  543. 

Warmington,  Q.C.,  and  Church,  for  the  trustees. 

Kekewioh,  J. — To  resist  this  application  succeav 
fully  the  trustees  of  the  charity  must  show  that  their 
oharity  falls  within  one  of  the  exceptions  of  tha 
Charitable  Trusts  Act,  1853,  s.  62.  It  is  said  thsrt 
are  provisions  within  which  this  oharity  must  upo* 
a  benevolent  construction  of  the  section  be  held  to 
fall.  I  do  not  take  that  view.  Where  an  Act  suba 
as  tMs  confers  general  jurisdiction,  and  then  contain! 
specific  exceptions,  any  oharity  within  the  gen™ 
jurisdiction  must  come  precisely  within  the  Ham 
of  an  exception  in  order  to  be  exempt.  That  titf 
general  jurisdiction  is  applicable  if  the  exception  ■ 

(a.)  Reported  by  F.  T.  Duxa,  Esq.,  Barrister-at- 
Law. 
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not  to  be  found  there  can  be  no  doubt.  It  is  an 
endowed  charity,  and  as  such  within  the  Act.  Though 
in  one  sense  not  of  a  permanent  character,  it  is  likely 
to  last  a  long  time.  The  trustees  oau  in  their 
uncontrolled  discretion  so  deal  with  the  endowment 
hat  it  may-  cease  to  be  the  endowment  of  this 
particular  charity.  I  am  not  called  upon  to  say  that 
the  court  will  at  any  time  direct  a  scheme  or  allow  the 
Charity  Commissioners  to  lay  their  hands  on  any  part 
of  the  money  or  control  the  discretion  of  the  trustees. 
This  is  not  before  me. 

The  question  now  is  whether  the  trustees  are  bound 
to  render  their  accounts  of  this  charity,  as  being  a 
charity,  within  the  meaning  of  the  Act.  As  regards 
their  power  to  divert  the  charity  funds  so  as  to 
interfere  with  the  permanenoy  of  the  charity,  the 
case  of  Sir  Robert  PeeVs  School  at  Tamworth  is  in 
point,  though  there  the  trust  was  to  apply  the 
income,  and  here  the  power  extends  to  the  corpus. 
Bnt  there  was  a  power  of  revocation  which  might  be 
exercised  at  any  moment,  and  the  Lord  Justices 
distinctly  held  that  that  fact  did  not  prevent  the 
interference  of  the  Charity  Commissioners  to  the 
extent  of  demanding  accounts,  and  did  not  prevent 
it  being  the  duty  of  the  court  to  insist  on  that  being 
done.  The  only  other  question  is,  Do  they  come 
within  section  62,  the  exempting  clause?  I  think 
not  There  will  be  an  order  similar  to  the  one  in  Sir 
Robert  PeeVs  School  at  Tamworth. 

Solicitors,  Clabon;  F.  J.  dt  G.  «7.  Braikenridge. 


Deo.  17. 


Q.  B.  Div.        \ 

(Pollock,  B.,  and  } 

Grantham,  J.)    ) 

Hoo&e  v.  Hawkins  and  Others. 
Moore,  Claimant,  (a.) 

Practice — Interpleader — Sheriff— Good*  seized  under  fi. 
fa. — Title  of  claimant  admitted  by  execution  creditor 
— Delivery  of  goods  by  sheriff  to  claimant — 1  <fc  2 
Will.  4,  c.  58,  *.  6 — Common  Law  Procedure  Act, 
I860— Ord.  57,  r.  1  (b) ;  rr.  16,  17. 

A  sheriff,  having  elected  to  deliver  over  goods  taken  in 
execution  to  a  claimant  whose  title  to  them  was  properly 
admitted  by  the  execution  creditor,  sought  the  protection 
of  the  court  by  means  of  an  interpleader  summons. 

Held,  that,  the  sheriff,  having  thought  proper  to  with- 
draw from  possession,  had,  by  so  doing,  excluded  him- 
self from  the  interference  and  protection  of  the  court. 

Kirk  v.  Almond,  2  L.  J.  N.  8.  Ex.  13,  followed. 

Appeal  from  a  judge  in  chambers  dismissing  sheriff's 
interpleader  summons. 

On  the  31st  of  July  a  writ  of  fi.  fa.  was  issued 
(Hrectiiig>  the  Sheriff  of  the  County  of  London  to 
recover  the  sum  of  £5  13s.  4d.  and  costs,  and  on  the 
1st  of  August  the  sheriff's  officer  seized  certain  goods 
uid  chattels  believed  to  be  the  property  of  the  judg- 
ment debtor.  On  the  same  day  a  notice  was  sent  to 
fte  sheriff  that  the  goods  were  the  property  of  the 
■aim  ant  (a  brother  of  the  judgment  debtor),  and 
be  sheriff  forthwith  gave  notice  to  the  judgment 
rodrtor  and  to  the  claimant  as  required  under  ord. 
fr,  r.  16. 

On  the  4th  of  August  the  judgment  creditor  gave 
Otice  in  writing  to  the  sheriff  that  he  admitted  the 
bim&nt's  title  to  the  goods  seized,  and  the  sheriff 
pwmipon  withdrew  from  possession. 
Hie  claimant  threatened  an  action  for  damages,  on 

a.)  Be/ported  by  Ersktnb  Bbid,  Esq.,  Barrister- 
at-Law. 


the  ground  that  the  fact  having  become  known  that 
an  execution  had  been  put  into  his  premises  by  the 
sheriff  had  seriously  affected  his  business  as  a 
butcher ;  and  on  the  8th  of  August  the  sheriff  took 
out  an  interpleader  summons. 

On  the  11th  of  August  Wright,  J.,  sitting  in 
chambers,  dismissed  the  sheriffs  application  for 
relief,  holding  that  the  sheriff,  having  elected  to  give 
up  possession  of  the  goods  to  the  claimant,  had  by 
so  doing  precluded  himself  from  obtaining  the  pro- 
tection he  sought. 

From  his  decision  the  sheriff  appealed. 

Cock,  Q.C.,  for  the  sheriff.— Ord.  57,  r.  1  (6),  directs 
that  relief  may  be  granted  by  way  of  interpleader 
where  the  applicant  is  a  sheriff,  and  claim  is 
made  to  goods  or  chattels  taken  or  intended  to  be 
taken  in  execution  under  any  process,  by  any 
person  other  than  the  person  against  whom  the 
process  is  issued.  The  sheriff  under  that  order  is 
entitled  to  relief  bv  way  of  interpleader.  If  the 
sheriff  had  remained  in  possession  of  the  goods  he 
certainly  would  have  been  entitled  to  the  protection 
asked  for.  It  was  inequitable  that  because  the  sheriff, 
by  doing  that  which  would  save  the  parties  expense — 
by  taking  his  officer  out  when  the  claimant's  title  was 
properly  admitted — should  thereby  place  himself  in  a 
worse  position.  Under  the  old  practice  the  sheriff,  it 
is  true,  had  to  be  in  possession  of  the  goods  at  the 
time  that  he  took  out  an  interpleader  summons.  By 
the  new  rules  his  duties  are  altered  and  his  rights  en- 
larged. They  provide  that  a  definite  notice  shall  now 
be  given  by  the  execution  creditor,  whether  he  in- 
tends to  admit  or  dispute  the  claim.  If  he  admits  the 
claim  the  sheriff  need  not  continue  in  possession. 

C.  C.  Scott,  for  the  claimant. — The  sheriff,  having 
withdrawn,  is  not  entitled  to  relief  by  way  of  inter- 
pleader. Under  the  Interpleader  Aot,  1  &  2  Will.  4, 
o.  58,  s.  6,  and  under  the  Common  Law  Prooedure 
Act,  1860,  it  was  made  a  condition  for  granting  such 
relief  that  the  sheriff  must  satisfy  the  court  that  he 
was  ready  to  bring  the  goods  into  court  or  was  able 
to  deal  with  them  as  they  should  direct.  [He  then 
cited  Braine  v.  Hunt,  2  Dowl.  391,  where  the  sheriff 
handed  over  part  of  the  goods  seized ;  Kirk  v. 
Almond,  2  L.  J.  N.  8.  Ex.  13,  where  the  sheriff 
delivered  up  all  the  goods  seized  to  the  claimant. 
He  also  referred  to  Inland  v.  Bushell,  5  Dowl.  147, 
where  the  sheriff,  having  paid  over  the  proceeds  of 
the  levy  to  the  execution  creditor,  the  court  also 
refused  relief  by  way  of  interpleader,  although  the 
sheriff  was  willing  to  bring  a  similar  amount  into 
court.]  The  conditions  upon  which  the  court  could 
grant  relief  by  way  of  interpleader  were  not  altered 
by  the  new  rules  which  affected  the  sheriff's  rights  to 
costs  only.  Under  the  old  practice,  a  sheriff  was  not 
entitled  to  any  costs,  as  against  the  plaintiff,  except 
on  the  return  of  the  interpleader  summons  :  Searle  v. 
Matthews,  W.  N.,  1883,  p.  176,  and  note  on  page  77, 

19  a  B.  D. 

Cock,  Q.C.,  in  reply.— Ord.  57,  rr.  16  and  17, 
expressly  provide  that  a  definite  notioe  shall  be  given 
whether  the  execution  creditor  intends  to  admit  or 
dispute  the  olaim.  Bule  (1)  (b)  sets  out  that  relief  by 
way  of  interpleader  may  be  granted  where  the  claim 
is  in  respect  of  goods  or  chattels  taken  or  intended 
to  be  taken  in  execution.  Goods  intended  to  be  taken 
by  a  sheriff  cannot  be  in  his  possession  at  the  time  he 
makes  the  application  for  relief.  It  is  therefore  no 
longer  a  sine  qud  non  that  the  goods  must  be  in  his 
control.  Although  the  sheriff  has  withdrawn  from 
possession,  the  writ  is  still  in  his  hands.  The  court, 
as  formerly,  is  able  to  make  such  order  for  the 
protection  of  the  sheriff  as  may  be  just  and  reasonable, 
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and   I   submit   that   the   relief   sought  should  be 
granted. 

Pollock,  B. — I  think  this  application  most  be 
dismissed  with  costs.  I  am  not  surprised  that  the 
sheriff  in  this  case  should  make  all  reasonable  efforts 
to  secure  protection,  for  his  conduct  has  not  been 
such  that  he  should  suffer  for  it.  It  would  be 
certainly  fair,  under  the  circumstances,  that  he  should 
be  protected,  and  relief  would  have  been  granted  by 
this  court  had  it  been  in  our  power  to  make  the  order 
asked  for.  The  cases  that  have  been  cited  show  that 
under  the  Interpleader  Act  (1  &  2  Will.  4,  c.  58)  and 
also  under  the  Common  Law  Procedure  Act,  1860, 
a  sheriff  who  had  elected  to  deliver  over  the  goods 
and  chattels  taken  in  execution  to  a  claimant  was  not 
entitled  to  relief  by  way  of  interpleader. 

Order  57,  which  now  regulates  all  interpleader  pro- 
ceedings, has  not  altered  the  rights  which  the  sheriffs 
formerly  enjoyed  under  those  Acts.  Rules  16  and  17 
of  that  order  were  never  intended  in  any  way  either 
to  enlarge  or  diminish  this  right  of  the  sheriff  to  pro- 
tection, but  were  passed  solely  to  enable  the  question 
of  costs  to  be  dealt  with  more  easily,  and  therefore 
they  afford  no  ground  for  relief  being  granted,  as  has 
been  contended,  by  way  of  interpleader  in  the  present 
case.  The  sheriff  having  elected  to  withdraw  his 
execution,  the  whole  thing  is  at  an  end.  Not  only  does 
his  right  to  levy  execution  cease,  but  also  the  right  to 
take  any  further  steps  for  his  own  protection  that  he 
might  have  had  if  he  had  remained  in  possession. 
Under  these  circumstances  the  court  has  no  power  to 
make  the  order  asked  for,  and  the  rule  must  be  dis- 
charged. 

Gbantham,  J. — I  am  of  the  same  opinion.    I  am 
sorry  that  it  is  so,  and  that  we  must  come  to  the 
conclusion   that  we  have  no  power  to  grant   the 
It   certainly   seems   inequitable   that 


where  an  opportunity  is  expressly  given  of  limiting 
the  expenses  to  which  the  parties  are  put  by  directing 
that  tne  execution  creditor  may  give  notice  to  the 
sheriff  that  he  admits  the  olaim,  ana  the  sheriff  should 
then  withdraw,  that  the  sheriff  doing  so  should 
afterwards  find  himself  in  a  worse  position  than  if  he 
had  continued  in  possession.  That,  however,  is  the 
case,  and  I  would  suggest  that  when  the  Rules  of  the 
Supreme  Court  are  next  revised  this  fact  should  be 
noted.  Rules  16  and  17  of  order  57  were  passed  for 
the  benefit  of  the  execution  creditor,  and  not  for  the 
benefit  of  the  sheriff. 

Appeal  dismissed  with  costs* 

Solicitor  for  the  sheriff,  W.  BurcheU. 

Solicitor  for  the  olaimant,  Godfrey  Webb. 


Q.  B.  Div.        ) 

(Pollock,  B.,  and  [  Dec.  11,  13. 

Grantham,  J.)    J 

Hammond  {Appellant)  v.  Pulsfobd  (Respondent),  (a.) 

Master  and  servant — Shop  assistant — "  Young  person  " 
employed  in  shop— Neglect  of  employer  to  exhibit 
notice  as  to  provisions  of  Act  and  number  of  working 
hours  —  Liability  of  employer  to  penalties  —  Shop 
Hours  Act,  1892  (55  &  56  Vict.  c.  62),  ss.  3,  4,  5. 

An  employer  who  neglects  to  exhibit  in  his  shop  the 
notices  as  to  the  provisions  of  the  Act  required  by  section 
4  of  the  Shop  Hours  Act,  1892,  which  imposes  no 
penalty  for  such  neglect,  does  not  thereby  render  himself 


(a.)  Reported  by  Sir  Shekston  BaKee,  Bart., 
Barrister-at-Law. 


liable  to  the  penalties  imposed  in  section  5  for  employing 
a  young  person  in  his  shop  "  contrary  to  the  provision* 
of  the  Act." 

Case  stated  by  justices  for  the  county  of  Warwick, 
sitting  at  a  petty  sessions  holden  at  Aston  on  the  21st 
of  September,  1894. 

An  information  was  preferred  by  the  appellant 
against  the  respondent,  charging  him  with  having,  on 
the  13th  of  September,  1894,  employed  a  young  per-    ! 
son  within  the  meaning  of  the  Shop  Hours  Act,  1892,    i 
in  or  about  his  shop  contrary  to  the  provisions  of  the 
Act,  to  wit,  that  he  had  employed  a  young  person  in 
or  about  a  shop  in  which  shop  a  notice  referring  to 
the  provisions  of  the  said  Act,  and  stating  the  num- 
ber of  hours  in  the  week  during  which  a  young  per-  * 
son  may  lawfully  be  employed  in  that  shop,  was  not 
kept  exhibited  by  the  respondent,  the  employer  of 
such  young  person,  in  a  conspicuous  place. 

The  information  was  dismissed  by  the  justices,  and 
this  case  stated. 

It  was  proved  that  the  respondent  did  employs 
young  person  within  the  meaning  of  the  Shop  boon 
Act,  1892,  and  that  the  notice  required  to  be  exhibited 
by  section  4  of  the  Act  was  not  exhibited  in  the  shop 
of  the  respondent. 

It  was  contended  on  behalf  of  the  appellant  thst 
sections  4  and  5  should  be  read  together,  and  that, 
although  no  penalty  is  specifically  provided  in  esse 
default  is  made  in  not  exhibiting  the  notice  under 
section  4,  still  the  penalty  enacted  in  section  5  was  to 
be- read  and  made  applicable  to  neglect  of  the  pro- 
visions of  section  4  where  a  young  person  is  employed. 

The  justices  were  of  opinion  that  the  information 
charged  the  respondent  with  committing  an  offence 
under  seotion  4  of  the  Act,  and  that,  no  penalty  being 
provided  for  the  contravention  of  this  section,  they 
could  not  convict  the  respondent,  and  they  dismissed 
the  information. 

The  questions  for  the  court  were :  (1)  Whether  any 
penalty  is  provided  by  the  Shop  Hours  Act,  1892,  for 
the    employment   of   a   young   person    within   the 
meaning  of  the  Act  in  a  shop  where  no  notice  is 
exhibited  by  the  employer  in  a  conspicuous  plies  i 
referring  to  the  provisions  of  the  Act,  and  stating  tint  1 
number  of  hours  in  the  week  during  which  a  young  j 
person  may  lawfully  be  employed  in  that  shop  ?    (2)  j 
Whether  the  penalty  specified  in  section  5  can  be  in- 
flicted in  respect  of  such  offenoe  as  is  alleged  in  Iks. 
information  to  have  been  committed,  and  deemed  by, 
the  justices  to  have  been  proved  in  fact  P 

The  Shop  Hours  Act,  1892  (55  A  56  Vict  c  62), 
provides,  section  3:    "No  young  person   shall  bs 
employed  in  or  about  a  shop  for  a  longer  period  then! 
seventy-four  hours,  including  meal  times,  in  any  oh 
week,"  &c. ;  seotion  4 :    "In  every  shop  in  which  I 
young  person  is  employed,  a  notice  shall  be 
exhibited  by  the  employer  in  a  conspicuous  _ 
referring  to  the  provisions  of  this  Act  and  stating 
number  of  hours  in  the  week  during  which  a  yo5    __ 
person  may  lawfully  be  employed  in  that  shop* 
seotion  5 :  "  Where  any  young  person  is  employed  ~ 
or  about  a  shop  contrary  to  the  provisions  of  ti 
Act,  the  employer  shall  be  liable  to  a  fine  not  m 
ceeding  one  pound  for  each  person  so  employed* 
section  9 :  "  A  •  young  person %  means  a  person  un* 
the  age  of  eighteen  years." 

Pritchett  and  Evans  Austin,  for  the  appellant. 

The  respondent  did  not  appear. 

Our.  ado.  vuiL  . 

Dec.  13.— Pollock,  B.— The  justioes  here  came  fl 
the  conclusion  that,  though  beyond  all  doubt  seel 
tion  4  does  require  the  notice  to  be  exhibited^ 
the  shop,  the  seotion  does   not  impose   upon  €U 
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High  Cottbt. 


Evans,  Appellant.— In  bs  Hewitt. 


High  Court. 


employer  a  penally  for  not  exhibiting  it.  [His 
lordship  then  read  the  material  sections  of  the 
Act]  It  was  contended  on  behalf  of  the  prose- 
cutor that  a  penalty  had  been  incurred  because 
a  young  person  had  been  employed  in  a  shop 
where  the  notice  required  by  section  4  had  not 
tan  exhibited,  and  it  was  argued  that  that  was 
employing  a  young  person  in  that  shop  "contrary  to 
the  provision*  of  the  Act,"  which  rendered  the  em- 
ployer liable  to  the  penalty  imposed  in  section  5. 
Bat  it  certainly  would  be  a  forced  construction  of  the 
Act  to  hold  that  a  young  person  was  employed  "  con- 
trary to  the  provisions  of  the  Act "  merely  because 
such  young  person  was  employed  in  a  shop  where  the 
requisite  notice  was  not  exhibited.  If  that  construc- 
tion were  correct,  it  would  lead  to  the  extremely  harsh 
result  that  the  employer  would  be  liable,  not  to  a 
ample  specified  fine,  but  to  a  fine  not  exceeding  £1 
for  every  young  person  so  employed,  and  there 
might  be  one  person,  fifty  persons,  or  a  hundred 
persons  so  employed  in  the  shop  at  any  one  time. 
That  in  itself  would  be  a  strong  reason  for  showing 
that  the  Legislature  could  not  have  contemplated 
•nth  a  result.  It  is  impossible  to  say  that,  although 
section  4  imposes  no  fine,  yet  that  the  case  is  covered 
by  lection  5. 

I  think,  therefore,  that  the  justices  came  to  a  right 
eonclusion,  and  that  this  appeal  must  be  dismissed. 

Gkantham,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Field,  Roscoe,  <Sc  Co.,  for 
Field  &  Son*,  Leamington. 


Q.B.  Diy.  )  ~       lt 

(Wills  and  Wright,  JJ.)   J  De0-  U- 

Evans,  Appellant. 
Owen,  Respondent,  (a.) 

Fishery— Salmon  fisheries — Salmon  Fishing  Act,  1865 
(28  £  29  Vict.  c.  65),  s.  3— Fishery  district— Defini- 
tion of  limits — Meaning  of  tributary. 

A  fishery  district  was  defined  as  including  "  the  river 
8.  and  au  its  tributaries.*9  A  streamlet  ran  into  a 
book  C.9  which  ran  into  a  river  V.  The  river  V.  ran 
wfo  the  river  S. 

Held,  that  the  streamlet  was  a  tributary  of  the  river  S. 


Special  case  stated  by  justices  of  the  borough  of 
Lfaifyllin. 

The  respondent  was  charged  under  section  22  of  the 
fUaon  fisheries  Act,  1873,  as  amended  by  section  7 
of  the  Freshwater  Fisheries  Act,  1878,  with  taking 
trout  by  means  other  than  a  properly  licensed  instru- 
ment at  a  place  within  the  Severn  Fishery  District. 

The  justices  found  as  a  fact  that  the  respondent 
oid  unlawfully  take  trout  in  a  streamlet  which  had  no 
same,  bat  which  ran  into  a  brook  called  the  Cain, 
which  ran  into  the  river  Vyrnwy.  The  river  Vyrnwy 
lowed  directly  into  the  river  Severn. 
i  The  8evern  Fishery  District  was,  by  a  certificate  of 
•  Secretary  of  State,  defined  as  including  so  much  of 
the  river  Severn  and  of  all  its  tributaries  as  was 
situate  within  the  counties  named,  including  the 
somty  of  Montgomery. 

The  justices  were  of  opinion  that  the  streamlet  in 
"on,  not  being  a  direct  tributary  of  the  river 
a,  did  not  come  within  the  Severn  Fishery  Dis- 

(s.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


trick    They  therefore  dismissed  the  information,  sub- 
ject to  this  case. 

Willis  Bund,  for  the  appellant,  contended  that  the 
streamlet  was  a  tributary  of  the  river  Severn  and 
within  the  fishery  district. 

He  referred  to  Hall  v.  Reid,  10  Q.  B.  D.  134n; 
Merricks  v.  Cadwallader,  51  L.  J.  M.  0.  20,  30  W.  B. 
Dig.  87. 

No  counsel  appeared  for  the  respondent. 

Wills,  J.— I  think  this  is  a>  dear  case.  By  the 
order  of  the  Secretary  of  State  all  tributaries  of  the 
river  Severn  came  within  the  Severn  Fishery  District. 
A  tributary  is  a  thing  which  contributes,  and  this 
streamlet  is  none  the  less  a  tributary  of  the  river 
Severn  because,  before  reaching  the  Severn,  it  flows 
through  another  stream  with  another  name.  The 
object  of  this  legislation  was  to  protect  the  fish,  and 
names  are  mere  arbitrary  distinctions  as  to  which  the 
fish  are  quite  ignorant.  This  case  is  distinguishable 
from  Merricks  v.  Cadwallader,  because  the  language 
of  the  definition  clause  in  this  case  is  wider,  and  was 
probably  made  wider  on  account  of  that  decision. 
The  appeal  must  be  allowed. 

Wkioht,  J.— I  agree. 

Appeal  allowed  ;  case  remitted  to  justices  to  convict. 

Solicitors  for  the  appellant,  Stallard  A  Turner,  for 
John  Stallard,  jun.,  Worcester. 


IN   BANKRUPTCY. 


Deo.  21. 


Q.  B.  Div.  ) 

(Vaughan  Williams  and  [ 

Kennedy,  JJ.)         ) 

In  re  Hewitt. 
Ex  parte  LBVENE.  (a.) 

Bankruptcy — Bankruptcy  notice  issued  against  a  widow 
upon  a  judgment  obtained  against  her  separate  pro- 
perty during  coverture — Bankruptcy  Act,  1883  (46  <fc 
47  Vict.  c.  52),  *.  4,  subsection  1  (g)— Bankruptcy 
Rules,  1886,  r.  ISO— Appendix,  Form  No.  6. 

When  a  judgment  has  been  obtained  against  the 
separate  property  of  a  married  woman  in  the  form 
prescribed  in  Scott  v.  Morley,  36  W.  R.  67,  20  Q.  B. 
D.  120,  no  bankruptcy  notice  can  be  issued  against  her 
personally  upon  such  judgment  after  she  has  become  a 
widow  and  her  separate  property  has  ceased  to  exist  as 
such. 

Appeal  against  the  refusal  of  the  registrar  of  the 
county  court  of  Portsmouth  to  make  a  receiving 
order. 

In  1888  the  petitioning  creditor,  Solomon  Levene, 
obtained  a  judgment  against  Mr.  and  Mrs.  James 
Hewitt,  the  judgment  against  Mrs.  Hewitt  being  in 
the  form  prescribed  in  Bcott  v.  Morley,  36  W.  B.  67, 
20  Q.  B.  T>.,  at  p.  132.  "It  is  adjudged  that  the 
plaintiff  do  recover  £  and  costs  (to  be  taxed) 
against  the  defendant  (the  married  woman),  such  sum 
and  costs  to  be  payable  out  of  her  separate  property 
as  hereinafter  mentioned,  and  not  otherwise.  And  it 
is  ordered  that  execution  hereon  be  limited  to  the 
separate  property  of  the  defendant  (the  married 
woman)  not  subject  to  any  restriction  against  antici- 
pation, unless,  by  reason  of  section  19  of  the  Married 
Women's  Property  Act,  1882,  the  property  shall  be 
liable  to  execution  notwithstanding  such  restric- 
tion." 


(a.)  Reported  by  P.  M.  Fbancke,  Esq.,  Barrister- 
at-Law. 
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High  Court.      In  bb  Hbwitt. — Shelfbb  v.  City  op  London  Eleotbio  Lighting  Co.        Or.  op  App. 


In  April,  1894,  Mr.  James  Hewitt  died. 

Upon  the  15th  of  May  the  petitioning  creditor 
issued  a  bankruptcy  notice  founded  upon  the  above 
judgment,  and  subsequently  presented  a  petition 
thereon. 

The  registrar  refused  to  make  a  receiving  order. 

The  petitioning  creditor  appealed. 

Muir  Mackenzie,  for  the  appellant.  —  Although 
this  bankruptcy  notice  could  not  have  been  issued 
against  Mrs.  Hewitt  while  her  husband  was  alive, 
his  death  has  altered  her  position  in  that  re- 
spect. Execution  against  her  was  only  limited  during 
her  coverture.  At  her  husband's  death  the  restraint 
on  anticipation  was  removed,  and  her  separate 
property  ceased  to  exist  as  such.  Holtby  v.  Hodgson, 
38  W.  B.  68,  24  Q.  B.  D.  103,  decides  that  upon  the 
death  of  the  husband  personal  judgment  may  go  against 
the  wife,  and  the  inference  is  that  bankruptcy  pro- 
ceedings may  be  taken  as  well. 

He  also  cited  Pelton  v.  Harrrison  (No.  2),  [1892]  1 
Q.  B.  118,  40  W.  R.  Dig.  181.  [The  Court  referred 
to  In  re  Lynes,  Ex  parte  Lester  A  Co.,  41  W.  B.  488, 
[1893]  2Q.B.  113,  and  to  Beckett  v.  Tosher,  36  W.  B. 
158,  19  Q.  B.  D.  7.] 

Carrington,  for  the  respondent. — If  the  appellant's 
argument  is  right,  In  re  Lynes,  Ex  parte  Lester  eh  Co. 
was  wrongly  decided.  A  bankruptcy  notice  must 
call  upon  the  debtor  to  pay  "  in  accordance  with  the 
terms  of  the  judgment,  and  must  also  be  in  the  pre- 
scribed form.  The  judgment  in  this  case  is  against 
the  separate  property,  and  the  form  of  the  notice 
(Appendix,  Form  No.  6)  is  not  in  accordance  with 
the  terms  of  the  judgment,  so  that  it  would  seem  to 
be  impossible  to  issue  a  bankruptcy  notice  upon  a 
judgment  in  this  form.  [Yauohan  Williams,  J.— 
A  creditor  cannot  issue  a  bankruptcy  notice  unless  he 
is  in  a  position  to  issue  execution,  which  he  cannot  do 
upon  the  judgment  in  this  case,  unless  the  position  of 
a  widow  is  different.]  The  first  case  of  PeUon  v. 
Harrison,  39  W.  B.  689,  [1891]  2  Q.  B.  422,  decides 
that  the  removal  of  restraint  by  the  death  of  the  hus- 
band does  not  make  the  property  liable. 

Muir  Mackenzie  replied. 

Vattghan  Williams,  J. — I  am  of  opinion  that  a 
bankruptcy  notice  could  not  properly  be  issued  upon 
the  judgment  in  this  case.  It  is  conceded  that  if  Mrs. 
Hewitt  were  not  a  widow  the  notioe  could  net  be 
issued,  but  it  is  contended  that  the  death  of  her 
husband  has  altered  her  position  in  that  respect. 
That  depends  upon  whether  you  can  issue  execution 
8 gain 8 1  the  widow  upon  this  judgment  as  it  stands, 
and  it  seems  to  me  that  the  cases  of  Beckett  v.  Tasker 
and  the  first  case  of  Pelton  v.  Harrison  show  that  a 
judgment  in  this  form  is  limited  to  separate  property, 
and  that  the  husband's  death  makes  no  difference  to 
it.  It  is  plain  law  that  a  creditor  cannot  issue  a  good 
bankruptcy  notice  unless  he  is  in  a  position  to  issue 
execution,  and  in  this  case  he  is  not.  Here  the  judg- 
ment only  gives  him  a  right  to  issue  execution 
against  certain  property,  and  not  against  Mrs. 
Hewitt  personally. 

Kennedy,  J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Maurice  Moseley. 

Solicitors  for  the  respondent,  Prior,  Church,  <fc 
Adams,  for  Ooble  <h  Warner,  Farehain. 


Nov.  23, 26; 

Deo.  18. 


(ffourt  of  Appeal. 

From  Chan.  Div.  > 

(Lord  Halsbury ;  and  Idndley  > 

and  A.  L.  Smith,  L.JJ.)       J 

Shelfeb  t7.  City  of  London  Electric  Lighting  Co. 

MeTTX'B  BfiEWEBY  (LIMITED)  V.  SAME,  (a.) 
Injunction  or  damages— Lord   Cairns9   Ad  (21  A  tt 
Vict.  c.  27) — Nuisance — Bight  of  reversioner  to  an 
injunction — Electric  Lighting  Act,    1882  (45  tt  46 
Vict.  c.  56),  ss.  10,  17,  32. 

Lord  Cairns9  Act  does  not  alter  the  principles  upon 
which  courts  of  equity  granted  injunctions  to  redrew* 
the  infringement  of  a  legal  right ;  and,  therefore,  when 
a  legal  right  and  also  its  substantial  infringement  in  the 
past  and  further  infringement  in  the  future  it  afab- 
lished,  the  person  so  injured  is  entitled  to  an  injunction 
restraining  such  infringement,  unless  his  conduct  hat 
been  such  as  in  any  way  to  prevent  him  from  obtaining 
an  injunction. 

The  defendants,  an  electric  lighting  company,  having, 
by  the  vibration  caused  by  their  engines,  substantially 
damaged  the  fabric  of  a  house  of  which  the  plaintiff  fL 
in  the  first  action  was  lessee  and  the  plaintiff  M.  in  tic 
second  action  was  the  freeholder,  and  tt  being  established 
that  such  injury  would  continue  and  increase, 

Held,  (1)  that,  upon  the  construction  of  the  defendant 
statutory  powers,  they  were  not  justified  in  committing  • 
nuisance ;  and  (2)  that  each  of  the  plaintiffs  was  en- 
titled to  an  injunction  restraining  the  defendants  from 
so  injuring  the  house,  and  also  to  damages  for  pad 
injuries. 

Appeal  from  the  judgment  of  Kekewich,  J.  (42 
W.  R.  644). 

The  plaintiff  in  the  first  action  was  the  lessee  for  t 
term  of  twenty-one  years  from  Lady  Day,  1893,  at  a 
yearly  rent  of  £70  per  annum,  and  theplain&bm 
the  second  action  were  the  freeholders  and  alio  . 
mortgagees  by  sub-demise  of  a  public-house  called  the  , 
Waterman's  Arms,  being  No.  60,  Bankside,  in  the 
county  of  Surrey. 

The  defendants  were  a  company  incorporated  on 
the  11th  of  July,  1891,  under  the  Companies  Acta, 
their  objects  being  (inter  alia)  to  take  over  the  benefit 
of  certain  contracts  and  provisional  orders  for  tit 
electric  lighting  of  the  City  of  London  and  to  generate, 
accumulate,  distribute,  and  supply  electricity  and  to, 
light  streets,  buildings,  and  other  places,  both  pubis) 
and  private. 

In  pursuance  of  such  objects  the  defendants 
acquired  and  held  the  benefit  of  and  were  subject  tfl 
the  provisions  of  certain  provisional  orders  grants! 
by  the  Board  of  Trade  under  the  Electric  Lighting 
Acts,  1882  and  1888,  and  respectively  confirmed  ty 
Acts  of  Parliament.  Each  of  such  provisional  ordert 
contained  a  clause  to  the  effect  following— namely 
that  "  nothing  in  this  order  shall  exonerate  th* 
undertakers  from  any  indictment,  action,  or  othsH 
proceeding  for  nuisance  in  the  event  of  any  nuisanw 
being  caused  by  them." 

At  the  end  of  the  year  1891  the  defendants,  bavin 
acquired  land  adjacent  to  premises  immediate! 
adjoining  the  plaintiff's  premises,  erected  there* 
sheds,  engine-houses,  and  all  the  buildings  ai 
machinery  requisite  for  supplying  electricity  over 
considerable  area  of  the  metropolis.  The  foundatio 
for  these  works  were  sunk  25  or  30  ft.  below 
surface  of  the  land,  and  in  the  autumn  of  the  yi 
1893  several  large  engines  of  about    1,000  and 


(a.)  Reported  by  Wm.  Soott  Thompson,  Esq. 
Barrister-at-Law. 
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hone  power  each ,  commenced  working.  The  plaintiffs 
alleged  that,  in  consequence  of  the  user  by  the  de- 
fendants of  their  engines  the  plaintiffs'  house  had 
sustained  .serious  damage ;  and  the  plaintiff  Shelfer 
alleged  that  the  comfortable  enjoyment  of  his  occupa- 
tion of  the  house  had  been  in  oonsequenoe  much 
prejudiced. 

By  the  writ  in  the  first  action  the  plaintiff  claimed 
(1)  an  injunction  to  restrain  the  defendants  from 
rang  or  working,  or  causing  or  permitting  to  be  used 
or  worked  in  or  upon  the  defendants*  premises,  any 
dynamo*  or  other  engine  or  machinery  in  such  a 
mmner  as,  by  reason  of  vibration  or  otherwise,  to 
injure  the  structure,  fixture,  or  fittings  of  the  lease- 
bold  tenement  and  premises  called  the  Waterman's 
Anns,  held  and  occupied  by  the  plaintiff,  or  to  inter- 
fere with  the  enjoyment  by  the  plaintiff  of  the  said 
premises,  or  of  his  use  thereof  for  the  purposes  of  his 
harness  as  a  licensed  victualler  and  innkeeper  or 
otherwise,  or  in  any  way  so  as  to  oause  a  nuisance  to 
the  plaintiff  or  injury  to  his  said  leasehold  premises  or 
his  said  busint  ss ;  and  (2)  damages. 

By  the  writ  in  the  second  action  the  plaintiffs 
claimed  (1)  an  injunction  restraining  the  defendants 
from  so  working  their  engines,  and  so  carrying  on 
their  works,  as,  by  reason  of  vibration  or  otherwise, 
to  cause  damage  to  any  part  of  the  said  premises 
known  as  the  Waterman's  Arms,  or  the  structure, 
fixtures,  or  fittings  thereof,  or  to  interfere  with  the 
enjoyment  of  the  said  premises  by  the  occupier 
thereof,  or  his  use  thereof,  for  the  purposes  of  bis 
business  as  a  licensed  victualler  and  innkeeper  or 
otherwise,  or  so  as  in  any  way  to  cause  annoyance  or 
nmsance  or  danger  to  such  occupier  or  the  persons 
inhabiting  or  frequenting  the  said  premises,  or  as  to 
cause  any  injury  to  the  said  premises  or  the  business 
carried  on  upon  the  same ;  and  (2)  damages. 

Kekewich,  J.,  by  his  judgment  in  both  actions 
delivered  on  the  19th  of  April,  held  that,  upon  the 
couttruction  of  the  Electric  Lighting  Act,  1882, 
the  defendants  had  entirely  failed  to  exempt  them- 
selves from  an  action  for  nuisance  in  working  their 
engines  and  electrical  appliances  for  the  supply  of 
electricity  within  their  defined  area;  and  further 
found  as  a  fact  that  there  had  been  an  interference 
with  the  ordinary  comfort  of  the  occupation  of  the 
house,  and  also  that  there  had  been  an  interference 
with  the  structure  of  the  house,  for  which  the 
defendants  were  responsible.  His  lordship,  however, 
refused  to  grant  an  injunction  in  either  action,  but 
granted  inquiries  as  to  damages. 

The  judgment  in  Shelfer's  action  was  entered  en 
the  nth  of  May,  1894,  and  in  Meux's  action  on  the 
9th  of  August,  1894.  Against  this  judgment  the 
plaintiffs  respectively  appealed,  and  by  their  notices 
of  appeal  respectively  claimed  injunctions  as  claimed 
by  their  writs. 

Shelfer's  notice  of  appeal  was  given  on  the  11th  of 
August,  1894,  and  Meux's  was  given  on  the  23rd  of 
October,  1894. 

The  appeal  in  Shelfer's  action  was  first  heard. 

Warmington,  Q.C.  (Badcock  and  Waggett  with  him), 
fcr  the  appellant. — There  is  no  cross  appeal;  sub- 
stantial damage  is  now  admitted.  In  all  cases  in 
winch  an  injunction  has  been  refused  and  damages  in 
Ken  thereof  been  forced  on  a  plaintiff  the  injunction 
ssked  for  was  a  mandatory  injunction :  Isenberg  v. 
Mast  India  Bouse  Estate  Co.  (Limited),  12  W.  B.  450, 
I  De  G.  J.  &  S.  263 ;  Durell  v.  Pritchard,  14  W.  B. 
112,  L.  R.  1  Ch.  App.  244.  [He  was  stopped  by  the 
Pourt.] 

Ratshaw,  Q.C.  (Moulton,  Q.C,  and  Braithwaite 
with  ham),  for  the  respondents.— All  the  oases  cited 


are  cases  of  rights  to  light :  Oorst  v.  Clark,  16  W.  B. 
569;  Holland  v.  Worley,  32  W.  B.  749,  26  Ch.  D.  578. 
[LlNDLEY,  L.J.,  referred  to  Stokes  v.  City  Offices,  13 
L.  T.  N.  S.  81];  Sayers  v.  Collyer.  33  W.  B.  91,  28 
Ch.  D.  103.  The  defendants  under  their  statutory 
powers  are  authorized  to  commit  this  nuisance.  The 
defendants  are  not  acting  negligently ;  they  are 
bound  to  supply  electricity  to  the  public. 

The  appeal  in  Meux  &  Co.'s  action  was  then  heard. 

Warmington,  Q.C.  (Badcock  and  Waggett  with  him), 
for  the  appellants. — The  appellants  ask  for  an 
injunction ;  they  have  no  remedy  in  respect  of  the 
diminution  in  the  value  of  our  property.  The  learned 
judge  has  found  as  a  fact  that  the  injury  will  con- 
tinue :  Bell  v.  Midland  Railway  Co.,  9  W.  B.  612,  10 
C.  B.  N.  S.  287. 

Renshaw,  Q.C.  (Moulton,  Q.C,  and  Braithwaite  with 
him),  for  the  respondents. — Under  the  lease  of  the 
premises  the  tenant  is  bound  to  repair  [Lord 
Halsbubt. — The  tenant  may  become  insolvent] : 
Rust  v.  Victoria  Dock,  35  W.  B.  673,  36  Ch.  D.  113. 
The  injury  is  not  necessarily  permanent.  Better 
machinery  may  be  invented:  Mott  v.  Shoolbred,  23 
W.  B.  545,  L.  B.  20  Eq.  22 ;  Jones  v.  Chappell,  L.  B. 
20  Eq.  539,  24  W.  B.  Dig.  306 ;  Simpson  v.  Savage,  5 
W.  B.  147,  1  C.  B.  N.  8.  347  [Lord  Halsbuby.— 
Here  the  walls  of  the  house  are  actually  shaken]  ; 
Mumford  v.  Worcestershire  Railway  Co.,  4  W.  B.  457, 
1  H.  &  N.  34 ;  Cooper  v.  Crabtree,  30  W.  B.  649,  20 
Ch.  D.  589. 

Lord  Halsbtjbt. — The  two  plaintiffs  in  this  case 
complain  of  a  nuisance  created  by  the  defendants  by 
the  vibration  of  their  engines,  and  the  annoyanoe 
caused  by  the  carrying  on  of  their  undertaking. 

Of  the  reality  and  gravity  of  the  nuisance  no 
serious  denial  has  been  made  before  us. 

The  two  plaintiffs  are  respectively  the  lessee  and 
reversioner  of  the  house  known  as  the  Waterman's 
Arms.  The  considerations  which  arise  are  applicable 
to  both  plaintiffs,  except  in  so  far  as  one  is  lessee  and 
other  reversioner.  I  will  deal  with  that  question 
separately. 

The  nuisance  being  established,  it  is  said,  first,  that 
the  defendant  company  are  authorized  by  law  to  carry 
on  the  said  business,  and  that  as  they  have  done  all 
that  skill  and  care  can  effect  to  prevent  any  nuisance, 
they  are  in  the  same  position  as  a  railway  company, 
and  are  entitled  to  do  what  they  have  done  under  the 
authority  of  the  Legislature. 

If  the  analogy  were  a  correct  one,  I  should  think 
the  defendants  had  fallen  very  far  short  in  their  proof 
that  they  had  done  all  that  was  possible  to  prevent  a 
nuisance.  A  railway  company  has  a  definite  line  of 
operation  within  which  it  may  make  its  works,  and 
if  it  does  all  that  can  be  done  to  prevent  a  nuisance, 
the  thing  having  to  be  done  in  that  place,  and  by 
locomotive  engines,  with  the  necessity  of  fire  being 
carried  along  the  railway,  the  Legislature  is  taken  to 
have  sanctioned  this  proceeding.  No  such  considera- 
tions apply  here,  quite  apart  from  tbe  difference  in 
the  legislative  sanction,  with  which  I  will  deal 
presently.  It  is  not,  however,  necessary  to  deal  with 
this  part  of  the  case,  and  I  only  mention  it  in  order 
to  disclaim  the  notion  that  I  acquiesce  in  the 
allegation  that  it  has  been  proved  that  it  is  essential 
to  the  carrying  on  of  the  electric  lighting  b'isiness  in 
the  district  in  question  that  there  should  be  a  nuisance 
created. 

The  main  question  turns  on  the  construction  of  the 
Electric  Lighting  Act,  1882,  and  the  provisional 
order  which  has  become  an  Act  of  Parliament. 

It  was  boldly  contended  by  Mr.  Moulton  that  the 
provisional  order  protected  the  undertaking,  and  that 
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if  a  nuisance  were  necessarily  created  by  the  carrying 
on  of  the  company's  undertaking  such  nuisance  was 
authorized,  and  even  imposed  as  a  duty  on  the  under- 
taking. I  think  it  is  only  necessary  to  read  the 
section  of  the  provisional  order  in  connection  with 
the  10th  section  of  the  Electric  Lighting  Act,  1882, 
to  dispose  of  the  argument. 

The  Electric  Lighting  Act,  1882,  s.  10,  is  in  these 
words,  so  far  as  they  relate  to  power  under  pro- 
visional orders :  '*  The  undertakers  may,  subject  to 
and  in  accordance  with  the  provisions  and  restrictions 
of  this  Act  and  of  .  .  .  any  order  or  special  Act 
authorizing  or  affecting  their  undertaking  " — and  it 
goes  on  to  give  authority  to  carry  on  the  undertaking 
— and  then  in  the  order  relied  on  for  the  authority  to 
create  the  nuisance  come  the  words,  "  nothing  in 
this  order  shall  exonerate  the  undertakers  from  any 
indiotment,  action,  or  other  proceeding  for  nuisance 
in  the  event  of  any  nuisance  being  caused  by 
them." 

The  general  Act  only  gives  them  power  subject  to 
the  restriction  of  the  particular  order,  and  the 
particular  order  makes  them  liable  for  nuisance. 

I  have  also  come  to  the  conclusion  that  the  powers 
given  in  the  17th  section  when  read  together  with  the 
32nd  section  refer  and  are  applicable  to  the  execution 
of  the  works,  and  when  we  consider  how  frequently 
the  distinction  between  the  execution  of  the  works 
and  the  use  of  them  when  executed  has  been  the 
subject  of  comment  and  decision  I  think  it  must  be 
taken  that  the  language  used  has  been  deliberately 
chosen  by  the  Legislature  as  pointing  to  the  dis- 
tinction now  well  recognized  between  the  con- 
struction of  the  works  and  the  user  of  them  when 
constructed. 

But,  assuming  that  there  is  a  nuisance,  and  that 
there  is  no  authority  justifying  it,  the  question  still 
remains,  What  is  the  relief  to  which  the  plaintiffs  are 
entitled. 

But  for  the  provisions  of  Lord  Cairns'  Act  I  suppose 
no  one  would  have  doubted  that  in  the  state  of  facts 
which  I  have  now  assumed  to  exist  the  plaintiff 
Shelfer  would  have  been  entitled  to  an  injunction  to 
prevent  the  continuance  of  the  nuisance.  Lord 
Kingsdown  in  the  House  of  Lords  has  laid  down  the 
principle  in  words  whioh  comprehend  such  a  case  as 
this:  ''The  rule  I  take  to  be  clearly  this.  If  the 
plaintiff  applies  for  an  injunction  to  restrain  the 
violation  of  a  common  law  right,  if  either  the 
existence  of  the  right  or  the  faot  of  its  violation  be 
disputed,  he  must  establish  that  right  at  law"  (and 
its  violation).  "  I  apprehend  unless  there  be  some- 
thing special  in  the  case  he  is  entitled  as  of  course  to 
an  injunction  to  prevent  the  recurrence  of  that 
violation " :  Imperial  Gas  Light  and  Coke  Co,  v. 
Broadbent,  7  H.  L.  Cas.  612. 

But  it  is  said,  and  truly  said,  that  the  law  has  been 
altered  by  Lord  Cairns'  Act,  and  the  question  is, 
What  construction  is  to  be  placed  upon  that  enact- 
ment P  Undoubtedly  it  conferred  upon  courts  of 
equity  the  jurisdiction  to  award  damages,  which  did 
not  exist  before,  but  the  question  is,  Did  it  mean  to 
interfere  with  the  well-settled  principles  upon  which 
courts  of  equity  were  in  the  habit  of  interfering  in 
such  cases  as  the  present  P  It  seems  to  me  that  the 
defective  powers  of  the  equity  courts,  which  were 
sought  to  be  supplied  by  that  statute,  give  ample 
grounds  for  the  provisions  of  the  statute  without 
supposing  that  it  meant  to  revolutionize  the  principles 
upon  which  equitable  jurisdiction  had  been  admin- 
istered up  to  that  time.  The  language,  of  course,  is 
general,  the  discretion  given  is  necessarily  wide 
enough  in  terms  to  authorize  a  judge  to  award 
damages  where  formerly  it  would  have  given  an 
injunction ;  but  there  is  nothing  in  this  case  whioh, 


to  my  mind,  can  justify  the  court  in  refusing  to  aid 
legal  rights  established,  by  an  injunction  preventing 
the  continuance  of  the  nuisance.  On  the  contrary, 
the  effect  of  suoh  a  refusal  in  a  case  like  the  present 
would  necessarily  operate  to  enable  a  company  who 
could  afford  it,  to  drive  a  neighbouring  proprietor  to 
sell,  whether  he  would  or  no,  by  continuing  a 
nuisance,  and  simply  paying  damages  for  its  continu- 
ance. 

But  while  I  can  neither  agree  with  Mr.  "Warmington 
or  Mr.  Moulton  upon  the  alternative  restrictions 
whioh  each  respectively  seeks  to  place  upon  the 
statute,  I  see  no  trace  of  any  suoh  intended  alterv 
tion  of  the  principles  upon  which  equity  should 
interfere  by  injunction  as  would  be  involved  in  a 
refusal  of  an  injunction  here.  But,  farther,  I  think 
that  the  question  is  here  covered  by  authority,  of 
which  Martin  v.  Price,  42  W.  B.  262,  [1894]  1  Ch.276, 
in  this  court  is  the  last  example. 

For  these  reasons  I  think  that  the  judgment  of 
Kekewioh,  J.,  should  be  reversed  so  far  as  the  refusal 
of  an  injunction  is  concerned,  and  that  an  injunction 
should  be  granted. 

The  point  whioh  I  have  reserved  for  treatment  in 
respect  of  Meuxs  depends  on  their  interest  in  the 
property  affected  by  the  nuisance.  They  are  re- 
versioners, and  the  action  by  the  reversioners  can 
only  be  justified  if  the  reversion  is  affected.  But 
is  it  possible  in  this  case  to  contend  that  the 
reversion  is  not  affected  if  the  walls  of  the  home 
are  so  shaken  by  the  nuisance  in  question  that  orteb 
are  developed  in  the  building,  whioh  experts  con- 
sider will  increase  with  the  continuance  of  the  vibra- 
tion, and,  indeed,  with  the  increase  of  the  sources  of 
vibration  by  the  erection  of  larger  and  more  powerful 
engines  P  I  think  there  is  ample  evidence  here  of 
serious  and  permanent  injury  to  the  reversion  by  tht; 
continuance  of  the  nuisance,  and  that,  therefore,  u* 
same  judgment  ought  to  be  given  in  respect  of  tht 
reversion.  As  the  reversioner  with  the  leasehold* 
represent  the  entire  interest,  it  will  be  proper,  ll 
respect  of  the  inquiries  of  damages  for  past  injuries, 
to  see  that  the  defendants  are  not  made  liable  for  Ai 
same  damages  twice  over. 

The  result  will  be  that  the  appeals  succeed  so  £■ 
as  the  injunction  is  concerned,  and  that,  therefor* 
the  judgment  of  Kekewioh,  J.,  should  be  reverM 
in  that  respect,  and  the  defendants  should  paythi 
costs. 

Lindley,  L. J. — The  nuisance  complained  of  a 
these  actions  is  clearly  proved  as  a  fact.  It  is  *hl 
proved  that  the  nuisance  is  of  a  very  serious  chars* 
ter,  and  will  continue,  and  will  increase,  if  m 
defendants  are  allowed  to  enlarge  their  machinstl 
and  to  extend  their  operations,  as  they  proposed  I 
do. 

The  persons  who  complain  of  this  nuisance  are 
Shelfer,  who  is  a  lessee  for  twenty-one  years  and" 
occupier  of  a  public-house  near  the  c" 
works,  and  (2)  Meux's  Brewery  Co.,  who  are 
lessors.  Both  ask  for  an  injunction,  and  for 
for  the  injury  already  done.  They  have  not  j 
in  one  action,  as  they  might  have  done,  but  they 
brought  separate  actions,  whioh,  however,  came 
for  trial  together. 

The  learned  judge  has  refused  an  injunction 
both  actions,  and  nas  simply  directed  an  inquiry 
to  damages.  From  this  decision  the  plaintifr* 
both  actions  have  appealed,  and  they  ask  for  I 
injunction. 

The  defendants  have  not  appealed.  They  doll 
they  say,  object  to  pay  damages  or  oompensatji 
but  they  strongly  object  to  an  injunction;  aivfl 
opposing  an  injunction  their  counsel  have  coutens^ 
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that  the  defendants  have  done  no  actionable  wrong, 
and  that  the  statute  which  applies  to  them  authorizes 
—tod,  indeed,  requires — them  to  supply  electricity, 
and  that  the  nuisance  complained  of  is  authorized  by 
statute,  and  must  therefore  be  submitted  to  by  those 
who  unfortunately  suffer  from  it.  It  was  contended 
by  the  plaintiffs  that  it  was  not  open  to  the  defend- 
ants to  take  this  course  without  themselves  appealing 
against  the  judgment  for  damages ;  but  this  conten- 
tion cannot  be  supported.  The  defendants  are  en- 
titled, if  they  choose,  to  waive  their  own  right,  if  any, 
to  appeal,  and  yet  to  resist  the  further  relief  which 
the  plaintiffs  seek  to  obtain  against  them. 

The  defendants'  contention  that  the  nuisance  is 
authorized  by  Aot  of  Parliament  cannot  be  supported. 
This  question  turns  on  the  Electric  Lighting  Act, 
1882,  ss.  10  and  17,  and  on  the  Provisional  Orders  of 
1890  and  1691,  made  under  its  authority.  These 
orders  prescribe  the  conditions  on  which  the  defend- 
ants are  entitled  to  exercise  their  statutory  powers,  and 
these  orders  expressly  say  that  nothing  in  them  shall 
justify  a  nuisance.  Mr.  Moulton's  argument  that 
the  defendants  can  justify  what  they  are  doing  under 
the  Act  of  Parliament,  although  not  under  the  orders, 
is,  in  my  opinion,  displaced  by  the  wording  of  the 
Act  and  orders,  which  must  be  read  together.  When 
so  read  they  do  not  legalize  any  nuisance.  Part  of 
the  price  paid  for  the  right  to  exercise  the  statutory 
powers  is  that  those  who  exercise  them  shall  not 
create  a  nuisance. 

Another  answer  to  the  defendants*  contention  on 
this  head  is  that  sections  10  and  17  of  the  statute 
only  relate  to  damage  done  in  the  execution  of  the 
company's  works,  and  not  to  damage  done  afterwards 
by  the  use  of  engines,  the  erection  of  which  is 
completely  finished. 

I  will  add,  further,  that  it  is  clearly  for  the  defend- 
ants to  prove,  if  they  can,  the  truth  of  their  assertion 
that  it  is  impossible  for  them  to  carry  on  their  business 
without  creating  a  nuisance.  The  evidence  as  it 
stands  does  not  satisfy  me  that  this  is  really  true. 
The  defendants  have  not  proved  that  they  cannot 
supply  electricity  properly  if  they  multiply  their 
stations  and  diminish  the  power  of  their  engines  at 
each  station.  It  is  not  shown  that  they  cannot  in  this 
way  avoid  creating  a  nuisance  at  any  of  their 
stations. 

The  nuisance  not  being  legalized,  the  question  arises 
whether  the  plaintiffs  are  not  entitled  to  an  injunc- 
tion.   I  will  take  the  tenant's  case  (Shelfer's)  first. 

Before  Lord  Cairns'  Aot  Shelf er,  as  tenant,  certainly 
would  have  been  entitled  to  an  injunction  to  protect 
htm  during  his  tenancy.  Nothing  can  be  more 
explicit  on  this  point  than  the  judgment  of  the  House 
of  Lords  in  Imperial  Oas  Co.  v.  Broadbent,  7  H.  L. 
Gas.  600,  where  a  market  gardener  obtained  an  in- 
junction against  a  gas  company  who  injured  his 
crops :  see  pp.  610,  612 ;  see  also  the  judgment  of 
Lord  Cranworth  in  the  same  case  in  the  court  below 
(7  De  O.  M.  &  G.  462).  This  case  is  an  authority  to 
show  that  an  injunction  would  not  be  refused,  on  the 
ground  that  the  public  might  be  inconvenienced  if  an 
injunction  were  granted.  But  then  it  is  urged  that, 
although  this  was  the  law  before  Lord  Cairns'  Act, 
that  Act  has  given  the  court  a  discretion  to  award 
damages,  even  in  the  case  of  a  clear  continuing 
nuisance  of  a  serious  character. 

It  is  very  true  that  Lord  Cairns'  Act  (21  &  22  Vict. 
c  27,  s.  2),  conferred  upon  the  Court  of  Chancery 
jurisdiction  (which  it  had  not  before)  to  award 
damages  in  lieu  of  an  injunction.  [His  lordship  read 
the  section.]  The  jurisdiction  to  give  damages 
instead  of  an  injunction  is  in  words  given  in  all  oases, 
but  the  use  of  the  word  damages  has  led  to  a  doubt 
whether  the  Act  applies  to  oases  where  no  injury  at 


all  has  vet  been  inflicted,  but  where  injury  is 
threatened  only.  Subject,  however,  to  this  donbt 
there  appears  to  be  no  limit  to  the  jurisdiction.  But 
in  exercising  the  jurisdiction  thus  given  attention 
ought  to  be  paid  to  well-settled  principles,  and  ever 
since  Lord  Cairns'  Act  was  passed  the  Court  of  Chan- 
cery had  repudiated  the  notion  that  the  Legislature 
intended  to  turn  that  court  into  a  tribunal  for 
legalizing  wrongful  acts,  or,  in  other  words,  the  court 
has  always  protested  against  the  notion  that  it  ought 
to  allow  a  wrong  to  continue  simply  because  the 
wrongdoer  is  able  and  willing  to  pay  for  the  injury 
he  may  inflict.  Neither  has  the  circumstance  that 
the  wrongdoer  is  in  some  sense  a  public  benefactor— 
e.g.y  a  gas  or  water  company  or  a  sewer  authority — 
ever  been  considered  a  sufficient  reason  for  refusing 
to  protect  by  injunction  an  individual  whose  rights 
are  being  persistently  infringed.  Expropriating  even 
for  a  money  consideration  is  only  justifiable  where 
Parliament  has  sanctioned  it.  Courts  of  justice  are 
not  like  Parliament,  which  considers  whether  pro- 
posed works  will  be  so  beneficial  to  the  public  as  to 
justify  exceptional  legislation  and  the  deprivation  of 
people  of  their  rights  with  or  without  compensation. 
Lord  Cairns'  Aot  was  not  passed  in  order  to  super- 
sede special  legislation  for  public  purposes,  but  to 
enable  the  Court  of  Chancery  to  administer  justice 
between  litigants  more  effectually  than  it  could  before 
the  Act.  That  this  is  the  view  which  has  always  been 
taken  of  the  Act  is  plain  from  Ooldsmid  v.  Tunbridge 
Wells  Improvement  Commissioners,  L.  B.  1  Ch.  App.  349; 
Clowes  v.  Staffordshire  Potteries  Waterworks  Co.,  21 W.  B. 
32,  L.  B.  8  Ch.  App.  125 ;  Krehl  v.  Burrell,  27  W.  B. 
805,  7  Ch.  D.  551,  11  Ch.  D.  146;  and  Martin  v. 
Price.  In  Martin  v.  Price  the  principle  on  which  the 
court  ought  to  act  was  quite  recently  enunciated  and 
enforced.  Hie  oourt  there  said  in  a  carefully-con- 
sidered judgment:  "The  plaintiff's  legal  right  and 
its  infringement  already,  and  threatened  further 
infringement  to  a  material  extent,  being  thus  estab- 
lished, the  plaintiff  is  entitled  to  an  injunction  accord- 
ing to  the  ordinary  principles  on  which  the  oourt  is  in 
the  habit  of  acting  in  these  cases.  There  might,  of 
course,  be  circumstances  depriving  the  plaintiff  of  the 
primd  facte  right,  but  we  can  discover  none  in  this 
case."  In  that  case,  accordingly,  the  Court  of  Appeal 
granted  an  injunction  which  had  been  refused  by  the 
court  below,  being  of  opinion  that  the  discretion  given 
to  the  court  by  Lord  Cairns'  Aot  had  been  wrongfully 
exercised.  So  here,  guided  by  the  Bame  principle,  I 
come  to  the  same  conclusion. 

Without  denying  the  jurisdiction  to  award  damages 
instead  of  an  injunction  even  in  oases  of  continuing 
actionable  nuisances,  such  jurisdiction  ought  not  to 
be  exercised  in  such  cases  except  under  very  exceptional 
circumstances.  I  will  not  attempt  to  specify  them  or 
lay  down  rules  for  the  exercise  of  judicial  discretion. 
It  is  sufficient  to  refer  by  way  of  example  to  trivial 
and  occasional  nuisances ;  cases  in  which  a  plaintiff 
has  shown  that  he  only  wants  money ;  vexatious  and 
oppressive  cases ;  and  cases  where  the  plaintiff  has 
so  conducted  himself  as  to  render  it  unjust  to  give 
him  more  than  pecuniary  relief.  In  all  such  oases  as 
these,  and  in  all  others  where  an  action  for  damages 
is  really  an  adequate  remedy — as  where  the  acts 
complained  of  are  already  finished — an  injunction 
cau  be  properly  refused.  There  are  no  circumstances 
in  the  present  case  which,  according  to  recognized 
principles,  justify  the  refusal  of  an  injunction,  and 
in  my  opinion,  therefore,  an  injunction  ought  to 
have  been  granted  in  the  action  brought  by  the 
tenant. 

I  pass  now  to  the  action  brought  by  Menx  &  Co., 
the  landlords.  They  sue  in  respect  of  actual  and 
prospective  injury  to  their  reversion.    Actual  injury 
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is  proved,  for  their  house  is  structurally  injured  by 
the  defendants'  operations,  and  further  prospective 
injury  from  continued  and  increased  vibration  is  also 
proved.  This  is  not  the  case  of  a  temporary  nuisance 
which  is  likely  to  cease  before  the  existing  tenancy 
expires,  and  which  nuisanoe,  therefore,  although  it 
may  affect  the  present  value  of  the  reversion,  will  not 
affect  its  value  when  it  falls  into  possession.  The 
nuisanoe  is  of  a  totally  different  character,  and  for 
such  a  permanent  nuisanoe  as  this,  and  consequent 
permanent  injury  to  the  reversion,  I  have  no  doubt 
an  action  by  the  reversioner  for  damages  would  lie. 
The  cases  on  this  subject — from  Baxter  v.  Taylor,  4 
£.  &  Ad.  72,  downwards — will  be  found  collected  in 
North,  J.'s  judgment  in  Mavfair  Property  Co,  v. 
Johnson,  [1894]  1  Ch.  516,  and  I  do  not,  therefore, 
refer  to  them  here. 

•  It  is  true  that  in  Jones  v.  Ckappett  an  injunc- 
tion sought  by  a  reversioner  to  restrain  noise  and 
vibration  was  refused;  but  it  was  refused  because 
they  might  cease  before  the  reversion  came  into 
possession.  But  in  this  case  it  is  idle  to  suppose 
that  the  vibration  which  is  the  real  cause  of  the  con- 
tinuing injury  will  cease.  It  must  be  borne  in  mind 
that  the  defendants  are  a  corporation  created  for 
the  express  purpose  of  supplying  electricity  for  a 
time  to  which  no  limit  can  be  assigned,  and  they 
have  gone  to  great  expense  in  making  foundations 
and  erecting  permanent  works  on  a  large  scale. 
Jones  v.  Chappell  may  be  compared  with  Clowes  v. 
Staffordshire  Potteries  Waterworks  Co.  There  a  rever- 
sioner applied  for  an  injunction  to  restrain  the 
defendants  from  fouling  a  stream.  Malins,  V.C., 
refused  the  injunction,  on  the  ground  that  the  rever- 
sion was  not  materially  or  permanently  injured,  and 
that,  if  it  was,  the  plaintiff's  remedy  was  for  com- 
pensation under  the  defendants'  special  Acts.  But 
on  appeal  this  decision  was  reversed,  and  an  injunc- 
tion was  granted,  James,  L.J.,  saying  that  the 
injunction  was  really  a  matter  of  course.  That  case 
arose  after  Lord  Cairns'  Act  had  come  into  operation. 
The  common  law  decisions  show  that  an  action  by  a 
reversioner  for  an  injury  to  his  reversion  will  lie  if  he 
can  prove  actual  damage  to  his  reversion,  or,  as  some 
express  it,  an  injury  of  such  permanent  nature  as  to 
be  necessarily  injurious  to  his  reversion.  Where  this 
is  proved,  as  it  is  in  the  present  case,  a  reversioner  is, 
in  my  opinion,  entitled  to  an  injunction  upon  the 
principles  which  I  have  already  explained.  In 
Meux's  action  also,  therefore,  I  think  an  injunction 
ought  to  have  been  granted. 

There  ought  to  be  one  order  on  both  appeals 
varying  the  judgments  appealed  from  by  granting  an 
injunction  restraining  the  defendants  from  carrying 
on  their  works  so  as  to  occasion  a  nuisance  to  the 
plaintiffs  in  either  action.  The  form  ought  to  be 
that  adopted  when  landlord  and  tenant  join  in  one 
action  to  have  their  respective  interests  protected. 
The  defendants  must  pay  the  costs  of  the  action 
brought  by  Meux's  Brewery  Co.  and  also  the  costs  of 
these  appeals. 

The  damages  in  Meux  Brewery  Co.'s  action  ought 
to  be  referred  to  the  same  referee  to  whom  the 
damages  in  Shelfer's  action  have  been  referred.  This 
will  protect  the  defendants  from  the  risk  of  having  to 
pay  more  than  they  ought  in  the  aggregate. 

A.  L.  Smith,  L.J. — I  will  first  give  judgment  in 
the  case  of  Slielfer  v.  City  of  London  Electric  Lighting 
Co. 

I  cannot  agree  with  the  proposition  put  forward  by 
Mr.  Warmington  for  the  appellants,  that  under  Lord 
Cairns'  Act  (21  &  22  Vict.  c.  27)  jurisdiction  is  only 
given  to  the  Court  of  Chancery  to  award  damages  in 
Beu  of  an  injunction  in  those  cases  in  which  applica- 


tion is  made  for  a  mandatory  injunction;  and  that 
there  is  no  jurisdiction  to  do  so  ii  the  object  of  the    ; 
injunction  is  to  prevent  a  continuing  nuisanoe.   It    : 
may  well  be,  as  stated  by  him,  that  only  fourteen    i 
cases  are  to  be  found  in  the  books  in  which  dam&gei    | 
in  lieu  of  an  injunction  have  been  awarded  by  the   , 
Court  of  Chancery,  and  that  all  these  are  cases  in   , 
which  mandatory  injunctions  were  sought,  but  thn   '< 
constitutes   no   canon  of   construction   whereby  to 
interpret  section  2  of  Lord  Cairns'  Act    [His  lordship 
read  the  section,  and  proceeded : — ]    The  section  is  in 
the  widest  possible  terms,  and  I  can  find  no  limitation 
as  to  it  applying  only  where  the  injunction  sought  u 
mandatory,  as  distinguished  from  an  injunction  to 
prevent  a  continuing  nuisanoe ;  and  as  regards  juris- 
diction, construing  the  section  according  to  its  plain 
English,  I  cannot  doubt  that  the  Court  of  Chancer/ 
has  the  power  in  the  one  case  as  in  the  other  to  award 
damages  in  substitution  for  an  injunction.    The  only 
binding  authority  that  has  placed  a  restricted  con- 
struction upon  the  section  is  Dreyfus  v.  The  Peruvian 
Guano  Co.  m  this  court  (43  Ch.  D.  316,  38  W.  E.  Dig. 
63),  in  which  it  was  held  that  for  an  injury  not  jit 
committed  but  only  threatened  the  Court  of  Chancery 
has  no  power  to  award  damages.    The  present  case  is 
not  for  a  threatened  injury,  but  for  a  continuing 
nuisanoe  existing  at  the  date  of  the  writ,  whereby 
damages  have  been  and  still  are  being  sustained. 
That  jurisdiction  to  award  damages  exists  in  the 
present  case  I  cannot  doubt ;  but  whether  it  should 
be  exercised  in  such  a  case  is  quite  another  question, 
which  I  will  deal  with  hereafter. 

It  was  argued  on  behalf  of  the  defendants  that,  eves 
if  they  were  committing  the  nuisanoe  to  the  plaintiff 
Shelfer  and  his  family,  as  found  by  Kekewich,  J.,  no 
injunction  could  be  granted  against  them,  for  that  the ; 
combined  effect  of  sections  10  and  17  of  the  Electric ; 
Lighting  Aot,  1882  (45  &  46  Vict.  c.  56),  was  to  autho- 
rize then-  doing  what  they  were  doing  upon  making 
full  compensation  to  the  plaintiff  for  all  damages  sus- 
tained by  him  thereby.    In  my  judgment  this  is  not 
the  true  reading  of  these  sections.    Section  10,  read 
in  conjunction  with  the  interpretation  section  (321  is  j 
confined  to  construction  of  the  works  required  to 
supply  electricity,  and  does  not  apply  to  their  subse- 
quent user ;  and  section  17  is  confined  to  payment  of! 
damages  caused  by  the  execution  of  such  works,  and 
does  not  apply  to  damages  caused  by  their  user ;  and, 
further,  whatever  be  the  true  construction  of  thess; 
sections,  the  defendants  were  only  authorized  by  tat 
Aot  of  1882  to  set  up  works  and  supply  electricity 
subject  to  and  in  accordance  with  the  provisions  ant 
restrictions  of  the  order  or  special  Act  authorizing  aj 
affecting  their  undertaking,  and  by  the 
order,  confirmed  by  Aot  of  Parliament,  under 
the  defendants  were  authorized  to  erect  works 
supply    electricity,    it   is   expressly   provided 
nothing   therein   contained    should    exonerate  tkf 
defendants  from  any  indictment,  action,  and  otass 
proceedings  for  nuisance  in  the  event  of  any  nmsanoj 
being  caused  by  them.    This  argument,  therefore,  m 
the  defendants  appears  to  me  to  be  wholly  untenabk 
and  I  agree  in  the  conclusion  Kekewioh,  J.,  arrbt 
at  thereon ;  and  if  authorities  were  wanted,  though 
think  they  are  not,  I  refer  to  the  oases  cited  at  tfc 
bar  of  Attorney -General  v.  Gas  Light  and  Coke  Co.,  1 
W.  B.   125,  7  Ch.  D.  217,  and  Attorney-Gtneral 
Leeds  Corporation,  19  W.  B.  19,  L.  R.  5  Ch.  A] 
583. 

I  now  come  to  the  question  whether,  in  a  case  1 
the  present,  to  award  damages  in  substitution  for 
injunction  is  or  is  not  an  altogether  erroneous  ex 
cise  of  the  jurisdiction  given  by  the  section  of  Id 
Cairns'  Act.  Kekewich,  J.,  has  found,  and  his  Jfa 
ings  are  unappealed  against,  that  the  defendants  vs 
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at  the  date  of  action  brought,  creating  a  continu- 
ing nuisance  by  means  of  vibration,  noise,  and  steam, 
which  were  produced  by  the  working  of  their  plant 
and  machinery,  whereby,  not  only  annoyance,  inoon- 
reoienoe,  and  personal  discomfort  were  occasioned  to 
the  plaintiff  Shelfer,  his  wife  and  daughter,  in  the 
occupancy  of  their  house,  but  that  the  two  latter 
had  been  by  the  nuisance  made  actually  ill.  There 
was  also  evidence  that  the  defendants,  by  the  erection 
of  their  works,  had  let  down  the  buildings  of  the 
plaintiffs,  which  consequently  cracked,  and  that  the 
continuous  vibration  which  subsequently  arose  from 
the  user  of  their  plant  and  machinery  was  constantly 
increasing  and  aggravating  these  cracks.  It  was 
proved  that  the  defendants  were  producing  electricity 
by  means  of  engines  of  from  4,000  to  5,000  horse- 
power, and  that,  unless  stopped  by  injunction,  they 
were  about  to  increase  their  engine-power  to  not  less 
than  at  least  20,000  horse-power.  It  appears  to  me, 
to  use  the  words  in  the  judgment  in  Martin  v.  Price, 
[1894]  1  Ch.  276,  to  which  I  was  a  party,  that  the 
plaintiffs*  legal  right,  and  its  infringement  already, 
and  threatened  further  infringement  to  a  material 
extent,  has  been  established,  and  that  the  plaintiff  is 
entitled  to  an  injunction  according  to  the  ordinary 
principles  upon  which  the  court  is  in  the  habit  of 
acting  in  these  cases. 

Then  what  is  there  in  this  case  to  take  it  out  of  the 
ordinary  rules. 

There  is  no  suggestion  of  any  conduct  on  the  plain- 
tiff's part  depriving  him  of  his  primd  facie  right  to 
an  injunction. 

Then  why  is  it  that  Kekewich,  J.,  awarded  damages 

in  the  place  of  an  injunction  P    The  learned  judge 

appears  to  have  thought  that  because  the  defendants 

at  the  trial  had  consented   to  abate    the  nuisance 

caused  by  steam,  though  not  that  caused  by  vibration 

and  noise,  damages  were  the  proper  remedy  and 

adequate  to  compensate  the  plaintiff.    But  I  would 

point  out  that  the  learned  judge  himself  stated  in  his 

judgment  that  he  was  unable  to  allot  to  the  different 

matters  complained  of  the  part  each  took  in  creating 

the  undoubted  nuisance  proved  to  exist;   and  the 

lessons  he  gives  for  awarding  damages  are  as  follows  : 

"  Having  regard  to  the  occupation  not  having  been 

as  a  matter  of  money  interfered  with,  having  regard 

also  to  this,  that  the  inconvenience  is  felt  very  muoh 

more  at  one  part  of  the  house  than  the  other — almost 

exclusively,  as  regards  a  great  part  of  the  complaint, 

in  the  upper  floors — and  having  regard,  at  any  rate, 

to  the  possibility  of  some  inconvenience,  and  probably 

some  loss  of  accommodation,   of    making   sleeping 

arrangements  elsewhere,  which,  I  suppose,  is  possible, 

having  regard  also  to  the  large  inconvenience — to 

say  no  more — of  stopping  a  business  such  as  is  carried 

on  by  the  defendants,  I  think  this  is  a  case  in  whioh 

damages  are  a  very  fair  compensation." 

It  is  true  that  I  cannot  agree  with  the  learned 
indge.  Because  the  plaintiff  does  not  suffer  a  money 
loss,  and  is  only  driven  out  of  his  upper  floors,  and  has 
only  to  make  arrangements  for  sleeping  elsewhere,  he, 
according-  to  the  judge,  is  not  entitled  to  stop  the 
continuance  of  the  nuisance,  but  damages  are  a  very 
lair  compensation. 

Many  judges  have  stated,  and  I  emphatically  agree 
with  them,  that  a  person  by  committing  a  wrongful 
act  (whether  it  be  a  public  company  for  public  pur- 
poses or  s>  private  individual)  is  not  thereby  entitled 
to  ask  the  court  to  sanction  his  doing  so  if  he  pur- 
chases his  neighbour's  rights  by  assessing  damages  in 
that  behalf,  leaving  his  neighbour  with  the  nuisance, 
or  his  lights  dimmed,  as  the  case  may  be.  In  such 
smses  the  well-known  rule  is  not  to  accede  to  the 
application  of  the  wrongdoer,  but  to  grant  the 
mjunction  sought  against  the  wrongdoer;    for  the 


plaintiff's  legal  right  has  been  invaded,  and  he  is 
primd  facie  entitled  to  an  injunction. 

There  are,  however,  cases  in  which  this  rule  may 
be  relaxed,  and  in  which  damages  as  authorized  by 
the  section  may  be  awarded. 

In  any  case  in  whioh  a  case  for  an  injunction  has 
been  made  out,  if  the  plaintiff  by  his  acts  or  laches 
has  disentitled  himself  to  an  injunction,  the  oourt 
may  award  damages  in  its  place.  So,  again,  whether 
the  case  be  for  a  mandatory  injunction  or  to  restrain 
a  continuing  nuisance,  the  appropriate  remedy  may 
be  damages  in  lieu  of  an  injunction,  assuming  a  case 
for  an  injunction  to  be  made  out. 

In  my  opinion  it  may  be  stated  as  a  good  working 
rule  that  (1)  if  the  injury  to  the  plaintiff's  legal 
right  is  small,  (2)  and  is  one  which  is  capable  of 
being  estimated  in  money,  (3)  and  is  one  which  can 
be  adequately  compensated  by  a  small  money  pay- 
ment, (4)  and  the  case  is  one  in  which  it  would  be 
oppressive  to  the  defendant  to  grant  an  injunction, 
damages  in  lieu  of  an  injunction  may  be  awarded. 

If  these  four  requirements  are  found  in  combination 
in  a  case,  then  damages  in  substitution  for  an  injunc- 
tion may  be  given. 

There  may  also  be  cases  in  which,  although  the 
four  above-mentioned  requirements  exist,  the  defend- 
ant by  his  conduct — as,  for  instance,  hurrying  up  his 
buildings  so  as,  if  possible,  to  avoid  an  injunction,  or 
otherwise  acting  with  a  reckless  disregard  to  the 
plaintiff's  rights— has  disentitled  himself  from  asking 
that  damages  may  be  assessed  in  substitution  for  an 
injunction. 

It  is  impossible  to  lay  down  any  rule  as  to  what, 
under  the  differing  circumstances  of  each  case,  con- 
stitutes either  small  injury,  or  what  can  be  estimated 
in  money,  or  what  is  a  small  money  payment  or  an 
adequate  compensation,  or  what  would  be  oppressive 
to  the  defendants.  This  must  be  left  to  the  good 
sense  of  the  tribunal  whioh  deals  with  each  case  as  it 
oomes  up  for  adjudication.  For  instance,  an  injury 
to  the  plaintiff's  legal  right  to  light  to  a  window  in  a 
cottage  represented  by  £15  might  well  be  held  to  be 
not  small,  but  considerable,  whereas  a  similar  injury 
to  a  warehouse  or  other  large  building  represented  by 
ten  times  that  amount  might  be  held  to  be  incon- 
siderable. 

Each  case  must  be  decided  upon  its  own  facts,  but 
to  escape  the  rule  it  must  be  brought  within  the  ex- 
ception. 

In  the  present  case  it  appears  to  me  that  the  injury 
to  the  plaintiff  is  certainly  not  small,  nor  is  it,  in  my 
judgment,  oapable  of  being  estimated  in  money  and 
of  being  adequately  compensated  by  a  small  money 
payment.  For  nineteen  years  the  plaintiff  is  saddled 
with  his  lease,  and  for  that  period,  upon  the 
hypothesis  of  the  nuisance  continuing,  he  is  to  suffer 
whatever  annoyance,  inconvenience,  and  personal 
discomfort  may  be  created  by  the  user  of  the  works 
of  the  defendants  other  than  by  steam,  and  the  cracks 
in  the  walls  of  the  house  already  made  by  the 
defendants'  works  are  to  be  increased,  and  it  may  be 
that  his  wife  and  daughter  throughout  that  period 
are  to  continue  to  be  made  ill  as  heretofore.  Can 
anyone  truly  say  that  this  is  a  small  injury  to  the 
plaintiff's  legal  rights?  Moreover,  how  are  these 
injuries  to  be  put  into  moneys  awarded,  and  upon 
what  principle  are  those  damages  to  be  assessed  so  as 
to  represent  the  continuing  injury  to  the  plaintiff  P 

To  guess  at  them  is  not  assessing  them  at  all. 
In  order  to  constitute  a  real  assessment  it  appears  to 
me  that  the  principle  of  purchasing  the  plaintiff's 
interest  in  his  lease  for  the  unexpired  term  will  have 
to  be  adopted  as  the  basis  upon  which  the  assessment 
is  to  be  made,  and,  as  I  have  before  stated,  this  is 
never  sanctioned  by  the  court  at  the  instance  of  a 
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tortfeasor.  The  assessment,  upon  the  facts  proved, 
will  manifestly  not  result  in  a  small  money  payment. 

In  my  judgment,  for  the  reasons  above,  this  is 
clearly  not  a  case  in  whioh  damages  should  be 
granted  to  the  plaintiff  in  substitution  for  the  injunc- 
tion which  he  asks  for,  which  is  an  injunction  to 
restrain  the  continuance  of  the  existing  nuisance. 

If  the  remedies  the  defendants  are  about  to  apply 
to  the  steam  will  abate  the  nuisance,  well  and  good, 
and  the  injunction  will  not  injure  them ;  but  if ,  on 
the  other  hand,  a  nuisance  still  continues,  in  my 
judgment  the  case  is  by  no  means  brought  within 
the  exception  to  the  ordinary  rule  which  I  have 
endeavoured  to  express;  and  I  am  of  opinion  that 
Kekewich,  J.'s  judgment,  wherein  he  awarded 
damages  in  substitution  for  an  injunction,  must  be 
reversed,  and  an  injunction  as  prayed  for  granted. 

As  regards  the  case  of  the  reversioners,  Messrs. 
Meux  &  Co.,  this  appears  to  me  to  give  rise  to  a 
discussion  of  somewhat  an  academic  description  so 
far  as  the  defendants  are  concerned,  assuming  that 
an  injunction  is  granted  against  them  in  the  case  of 
the  tenant  Shelfer.  It  may,  however,  be  of  moment 
to  the  plaintiff  reversioners,  for  the  reasons  pointed 
out  by  Mr.  Warmington,  and  more  especially  as  the 
works  of  the  defendants,  as  regards  engine  power, 
are  about  to  be  enormously  enlarged,  which  obvi- 
ously will  increase  the  present  continuing  injury  to 
the  fabric  of  the  house. 

There  is  evidence  that  the  defendants  are  commit- 
ing,  and  are  proposing  to  continue  to  commit,  acts 
that  are  injurious  to  the  fabric  of  plaintiff] s  house  of 
a  permanent  character,  and  from  which  a  jury  woulb^ 
be  well  warranted  in  finding  an  injury  to  the 
reversion. 

I  agree  with  what  Lord  Halsbury  and  Lindley, 
L.  J.,  have  said  upon  the  matter,  and  that  an  injunc- 
tion should  go  as  in  the  case  of  the  tenant. 

These  appeals,  for  the  reasons  above,  must  be 
allowed. 

Appeal  allowed. 

Solicitors,  Hunters  <fc  Haynes ;  Ashurst  Morris, 
Crisp,  <fe  Co. 


From  Chan.  Div.  \ 

(Lord  Herschell,  L.C.,  and  Lindley  >  Jan.  15. 

and  A.  L.  Smith,  L.JJ.)  ) 

In  re  Godfbey. 
Thobne-Geobge  v.  Godfbey.  (a.) 

Married  woman  —  Separate  property  —  Restraint  on 
anticipation  —  Costs  of  action  —  Married  Women's 
Property  Act,  1893  (56  <fc  57  Vict.  c.  63),  s.  2. 

Section  2  of  the  Married  Women's  Property  Act, 
1893,  applies  to  an  action  commenced  prior  to,  and  pend- 
ing at,  the  5th  of  December,  1893,  the  date  of  the  passing 
of  that  statute. 

Appeal  from  Bomer,  J. 

This  action  was  instituted  by  a  married  woman, 
before,  and  was  pending  at,  the  5th  of  December, 
1893,  the  date  of  the  passing  of  the  Married 
Women's  Property  Act,  1893.  The  plaintiff 
charged  the  defendants,  who  were  her  trustees, 
with  a  breach  of  trust.  The  action  was  tried 
before  Bomer,  J.  By  the  judgment  it  was  ordered 
that,  notwithstanding  the  restraint  against  anticipa- 
tion imposed  by  a  will  and  settlement,  under  which 
the  plaintiff  was  entitled  to  a  life    estate  for  her 


(a.)  Beported  by  W.  Shallcross  Goddabd,  Esq., 
Barrister-at-Law. 


separate  use,    the  plaintiff  should  be  at  liberty  to 
charge  such  life  estate  for  the  purpose  of  raising  the 
costs  of  the  action,  which  she  was  ordered  to  pay  to 
the  defendants,  the  trustees  of  the  instruments  in 
question.    Liberty  was  reserved  to  the  defendants  to 
apply  in  case  the  costs  should  not  be  paid  to  them    j 
within   one  month  after  the   date    of    the  taxing    i 
master's  certificate.      The  plaintiff  having  failed  to    ; 
raise  the  costs,  which  had  been  taxed  at  £208,  an 
application  was  made  on  behalf  of  the  def  endanta,    j 
under  section  2  of  the  Married  Women's  Property  Art, 
1893,  that  their  costs  might  be  paid  out  of  the  income, 
notwithstanding  the  restraint  on  anticipation.    The    : 
settled  income  amounted  to  £160  per  annum. 

By  section  2  of  the  Married  Women's  Property  Act, 
1893,  "  In  any  action  or  proceeding  now  or  hereafter 
instituted  by  a  woman  or  by  a  next  friend  on  her 
behalf,  the  court  before  which  such  action  or  pro- 
ceeding is  pending  shall  have  jurwdiction  by  judg- 
ment or  order  from  time  to  time  to  order  payment  of 
the  costs  of  the  opposite  party  out  of  property  which 
is  subject  to  a  restraint  on  anticipation,  and  may 
enforce  such  payment  by  the  appointment  of  a 
receiver  and  the  sale  of  the  property  or  otherwise  ai 
may  be  just." 

Bomer,  J.,  made  an  order  to  the  effect  that,  the 
court  being  of  opinion  that  section  2  of  the  Act  was 
applicable,  and  that  the  case  was  one  in  which  the 

Sowers  of  that  statute  were  properly  exercisable,  the 
ef endants  should  be  at  liberty,  notwithstanding  the 
restraint,  to  retain  £80  each  year  out  of  the  income 
as  it  accrued  due  until  the  costs  of  the  action  and  of 
this  application  should  have  been  satisfied. 

The  plaintiff -appealed. 

The  appellant  appeared  in  person  and  contended 
that  the  court  had  no  jurisdiction  to  make  the  order 
as  to  the  costs  of  the  action,  inasmuch  as  section  2  of 
the  Married  Women's  Property  Act,  1893,  was  not 
retrospective  in  its  operation,  and  had  no  application 
to  actions  commenced  before  the  Act  came  into 
force. 

J.  F.  Popham,  for  the  respondents,  was  not  called 
on. 

Lord  Hersohbll,  L.C.,  said  that  in  his  opinion 
section  2  did  apply  to  an  action  which  was  commenced 
prior  to  and  was  pending  at  the  date  of  the  passing  of 
the  statute,  for  otherwise  no  meaning  could  be 
attached  to  the  word  "now"  in  the  section.  Ths 
appeal  must  therefore  be  dismissed,  with  costs. 

Lindley  and  A.  L.  Smith,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  respondents,  0.  Vemede. 


) 


From  Chan.  Div. 
(Lord  Halsbury ;  and         J     Nov.  16;  Dec.  7. 
Lindley  and  A.  L.  Smith,  L.  J  J.) ) 

In  re  The  Midland  Coal,  Coke,  and  Ibon  Co. 
(Limited),  (a.) 

Company — Winding  up — Scheme  of  arrangement^ 
Transfer  to  new  company— Creditor — Contingent  li*\ 
hility— Companies  Act,  1862  (25  &  26  VicL  c  89)<J 
158— Joint- Stock  Companies  Arrangement  Act,  1871 
(33  &  34  Vict.  c.  104),  s.  2.  j 

The  lessee  of  a  colliery  assigned  his  lease  to  a  limm] 
company,  who  covenanted  with  him  to  pay  the  rent  em 
royalties  reserved  by  the  lease,  and  to  perform  the  lessen 

(a.)  Beported  by  Arnold  Glovek,  Esq.,  Barrister* ' 
at-Law.  I 
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covenants  and  to  indemnify  the  leasee  therefrom.  A 
resolution  to  wind  up  the  company  voluntarily  was 
pasted,  and  subsequently  an  order  was  made  to  continue 
the  winding  up  under  the  supervision  of  the  court. 

By  a  scheme  of  arrangement  sanctioned  by  the  court 
it  was  provided  that  a  new  company  was  to  be  formed 
to  take  over  the  assets  and  liabilities  of  the  old  com- 
pany, and  to  pay  or  satisfy,  within  three  months  of 
ike  approval  of  the  scheme  by  the  court,  the  deben- 
tures and  unsecured  creditors  of  the  company  and  the 
costs  of  winding  up;  that  the  new  company  should 
aVot  to  each  shareholder  of  the  old  company  one 
than  in  the  new  company,  credited  with  £4  paid,  for 
each  share  held  by  him  in  the  old  company  ;  and  that, 
upon  payment  or  satisfaction  of  the  debentures,  debts, 
and  expenses  the  old  company  should  be  wound  up  and 
dissolved. 

A  new  company  was  formed  as  proposed,  and  under 
an  agreement  made  between  the  liquidators  of  the  old 
company  and  the  new  company  the  assets  of  the  old  com- 
pany were  taken  over  by  the  new  company.  The  lessee  knew 
of  the  proposed  scheme,  but  did  not  oppose  its  approval 
by  the  court  or  take  any  steps  to  prevent  its  being  carried 
out  He  subsequently,  however,  applied  by  summons 
thai  a  claim  by  him  might  be  admitted  against  the  old 
company  based  on  the  covenant  by  the  company  to  in- 
demnify him  from  the  rent,  royalties,  and  covenants  of 
the  lease. 

Held,  (1)  that  the  applicant  was  a  ".  creditor  "  within 
the  meaning  of  section  2  of  the  Joint- Stock  Companies 
Arrangement  Act,  1870,  and  was,  therefore,  bound  by 
the  scheme  of  arrangement ;  (2)  that,  even  if  that  were 
not  so,  the  applicant  was  too  late  in  making  his  applica- 
tion. 

Qnsre,  as  to  the  effect  of  the  decision  in  Hardy  v. 
Fothergill,  37  W.  R.  177,  13  App.  Cos.  351,  upon 
the  right  of  a  lessor  to  have  the  assets  of  a  limited  com- 
pany which  is  being  wound  up  impounded. 

Appeal  from  the  decision  of  Wright,  J. 

The  appellant,  W.  Y.  Craig,  was,  in  1890,  the 
lessee  of  a  colliery,  and,  by  a  deed  dated  in  June, 
1890,  he  assigned  his  lease  to  the  above-named 
company,  and  the  company  covenanted  with  him  to 
pay  the  rent  and  royalties  reserved  by  the  lease,  to 
perform  the  lessee's  covenants  contained  in  it  and  to 
indemnify  Craig  therefrom.  This  oovenant  covered 
the  whole  period  of  the  lease,  and  there  was  no 
provision  relieving  the  company  from  it  in  the  event 
of  the  company  assigning  the  lease  to  any  other 
person.  The  company  took  possession  and  worked  the 

In  May,  1893,  a  resolution  was  passed  to  wind  np 
the  company  voluntarily,  and  on  the  21st  of  July, 
1893,  an  order  was  made  to  continue  the  winding  up 
■abject  to  the  supervision  of  the  court. 

On  the  13th  of  September,  1893,  a  scheme  of 
arrangement  was  adopted  at  meetings  of  creditors, 
debenture-holders,  and  contributories  of  the  com- 
pany for  forming  a  new  company,  which  was  to  take 
over  the  assets  and  liabilities  of  the  old  company  and 
to  pay  or  satisfy  within  three  months  of  the  approval 
of  the  scheme  by  the  court  the  debentures  and 
unsecured  creditors  of  the  old  company  and  the  costs 
of  winding  np.  It  was  further  provided  by  the 
scheme  that  the  new  company  should  allot,  upon  the 
nomination  of  the  liquidators  of  the  old  company,  to 
each  shareholder  of  the  old  company  one  share  in  the 
new  company,  credited  with  £4  paid,  for  each  share 
held  by  him  in  the  old  company.  It  was  further 
provided  that  upon  payment  or  satisfaction  of  the 
debentures,  debts,  and  expenses  the  old  company 
should  be  wound  up  and  dissolved. 

On  the  12th  of  October,  1893,  this  scheme  was 
approved  by  the  court.    A  new  company  was  formed 


as  proposed,  and  registered  on  the  30th  of  November, 
1893. 

An  agreement  for  taking  over  the  assets  and  business 
of  the  old  company  was  shortly  afterwards  entered 
into  between  the  liquidators  of  the  old  company  and 
the  new  company,  and  those  assets  were  in  fact  taken 
over  pursuant  to  this  agreement.  The  appellant 
knew  of  the  proposed  scheme,  but  did  not  oppose  its 
approval  by  the  court  nor  take  any  steps  to  obtain  an 
injunction  to  prevent  its  being  carried  out.  But  on 
the  9th  of  December,  1893,  he  applied,  by  summons; 
that  a  claim  by  him  for  £45,787  might  be  admitted 
against  the  old  company.  Part  of  this  claim  consisted 
of  a  debt  or  liability  for  £336,  which  was  not  disputed. 
The  rest  of  the  claim  was  based  on  the  oovenant  by 
the  old  company  to  pay  and  indemnify  him  against 
the  future  rent  and  royalties  to  become  due  under 
the  lease.  The  allowance  of  this  claim  was  resisted 
by  the  liquidators  of  the  old  company.  The  new 
company  were  not  served  with  the  summons. 

On  the  5th  of  July,  1894,  Wright,  J.,  made  an 
order  allowing  the  proof  of  the  £336,  but  disallowing 
the  rest  of  the  claim. 

From  this  order  Craig  appealed. 

The  Joint-Stock  Companies  Arrangement  Act, 
1870,  s.  2,  provides  that  "where  any  compromise  or 
arrangement  shall  be  proposed  between  a  company 
which  is,  at  the  time  of  the  passing  of  this  Act  or 
afterwards,  in  the  course  of  being  wound  np,  either 
voluntarily  or  by  or  under  the  supervision  of  the 
court,  under  the  Companies  Acts,  1862  and  1867,  or 
either  of  them,  and  the  creditors  of  such  oompany,  or 
any  class  of  such  creditors,  it  shall  be  lawful  for  the 
court,  in  addition  to  any  other  of  its  powers,  on  the 
application  in  a  summary  way  of  any  creditor  or  the 
liquidator,  to  order  that  a  meeting  of  such  creditors 
or  class  of  creditors  shall  be  summoned  in  such 
manner  as  the  court  shall  direct,  and  if  a  majority  in 
number  representing  three-fourths  in  value  of  such 
creditors  or  class  of  creditors  present  either  in  person 
or  by  proxy  at  such  meeting,  shall  agree  to  any 
arrangement  or  compromise,  such  arrangement  or 
compromise  shall,  if  sanctioned  by  an  order  of  the 
court,  be  binding  on  all  such  creditors  or  class  of 
creditors,  as  the  case  may  be,  and  also  on  the 
liquidator  and  contributories  of  the  said  company." 

Buckley,  Q.C.,  and  Kenyon  Parker,  for  the  appellant. 
— The  appellant  is  entitled  to  prove  in  respect  of  this 
liability:  Close  v.  Wilber force,  1  Beav.  112;  Moore  v. 
Grey,  2  Ph.  717 ;  Elphinstone  v.  Monkland  Iron  and 
Coal  Co.  {Limited),  11  App.  Cas.  332,  34  W.  B.  Dig. 
54 ;  In  re  The  Telegraph  Construction  Co.,  18  W.  B.  729, 
L.  B.  10  Eq.  384 ;  Oppenheimer  v.  British  and  Foreign 
Exchange  and  Investment  Bank,  26  W.  B.  391,  6  Ch.  D. 
744.  The  new  company  did  not  within  the  time 
limited  by  the  scheme  satisfy  the  appellant's  claim. 
To  satisfy  the  claim  the  new  oompany  should  have 
given  the  appellant  the  same  rights  as  he  had  against 
the  old  company :  Gooch  v.  London  Banking  Associa- 
tion, 32  Ch.  D.  41,  34  W.  B.  Dig.  38.  If  the  old 
company  had  gone  on  to  liquidation,  the  appellant 
might  have  proved  for  rent  due  and  claimed  in 
respect  of  future  rent.  The  creditors  might  have  had 
priority,  but  he  would  have  been  able  to  compel  the 
liquidators  to  keep  from  the  shareholders  a  sufficient 
sum  to  answer  the  claim.  He  is  now  entitled  to  have 
the  Bum  impounded  and  an  injunction  against  the 
dissolution  of  the  old  oompany.  If  the  liquidators 
have  distributed  all  the  assets,  so  much  the  worse  for 
them.  [Lindley,  L.J.,  referred  to  Hardy  v.  Fother- 
gill,  37  W.  B.  177,  13  App.  Cas.  351.]  • 

Kirby,  for  the  liquidators. — The  appellant  is  not 
in  the  same  position  as  a  lessor.  His  rights  are  under 
the  scheme,  which  is    binding   on    him.      All  the 
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assets  have  been  handed  over  tinder  an  order  of  the 
court,  and  any  person  unsatisfied  must  go  against  the 
new  company.  This  is  not  a  case  of  the  return  to  the 
shareholders  of  the  capital  of  the  old  oompany :  In 
re  Cardiff  Coal  and  Coke  Go.  (Limited),  11  W.  E. 
1007,  9  L.  T.  N.  6.  186. 

He  also  referred  to  Movie  v.  Garrett,  18  W.  E.  697, 
20  lb.  416,  L.  E.  5  Ex.  132,  7  lb.  101. 

Buckley ,  Q.C.,  in  reply,  referred  to  In  re  City  and 
County  Investment  Co.,  28  W.  E.  933,  13  Ch.  D.  475. 

Cur.  adv.  vuU. 

The  judgment  of  the  Coubt  was  read  by 

Lindley,  L.  J. — In  order  to  dispose  of  the  various 
questions  raised  by  the  appeal  it  will  be  convenient 
to  consider  (1)  Mr.  Craig's  rights  against  the  old 
company  apart  from  the  scheme  of  arrangement ;  (2) 
the  effect  of  that  scheme  upon  his  rights ;  and  (3)  the 
consequences  which  follow  from  the  fact  that  the 
liquidators  of  the  old  oompany  have  handed  over  to 
the  new  company  all  the  assets  of  the  old  company, 
and  have  distributed  amongst  the  shareholders  of  the 
old  company  the  shares  received  from  the  new  com- 
pany as  provided  by  the  scheme. 

First,  as  regards  Mr.  Craig's  rights  against 
the  old  oompany,  apart  from  the  scheme.  With 
respect  to  that,  section  158  of  the  Companies 
Act,  1862,  provides :  "  In  the  event  of  any 
oompany  being  wound  np  under  this  Act,  all 
debts  payable  on  a  contingency,  and  all  claims 
against  the  company — present  or  future,  certain  or 
contingent,  ascertained  or  sounding  only  in  damages 
— shall  be  admissible  to  proof  against  the  company, 
a  just  estimate  being  made,  so  far  as  is  possible,  of 
the  value  of  all  such  debts  or  claims  as  may  be 
subjeot  to  any  contingency  or  sound  only  in  damages, 
or  for  some  other  reason  do  not  bear  a  certain  value." 
Notwithstanding  the  very  comprehensive  language  of 
this  section,  Giffard,  L.J.,  when  Vice-Chancellor, 
decided  in  In  re  London  and  Colonial  Co.,  Ex  parte 
Horsey,  16  W.  E.  577,  L.  E.  5  Eq.  561,  that,  as  it 
was  impossible  to  put  a  just  estimate  on  the  claim  of 
a  landlord  to  future  rent  and  possible  breaches  of 
covenant,  he  was  not  entitled  to  prove  against  a 
limited  company  being  wound  up  anck  to  receive  a 
dividend  on  his  proof,  and  this  view  prevailed  until 
a  comparatively  recent  date.  But  after  the  decision 
of  the  House  of  Lords  in  the  case  of  Hardy  v. 
Fothergill,  which  must  be  considered  in  connection 
with  section  10  of  the  Judicature  Act,  1875,  it  is 
difficult,  if  not  impossible,  to  say  that  Mr.  Craig 
could  not  have  had  his  claim  valued  and  have  proved 
for  its  value  against  the  old  company. 

Mr.  Craig,  however,  does  not  really  want  to  do 
this.  What  he  wants  is  to  enter  a  claim  with  a 
view  to  have  assets  of  the  old  oompany  set  apart  for 
his  indemnity  before  they  are  divided  amongst  the 
shareholders ;  or,  if  he  is  not  in  time  for  that,  he  asks 
that  the  old  company  may  not  be  formally  dissolved 
so  long  as  he  is  exposed  to  liability  under  his 
covenants.  He  bases  his  claim  in  this  respect  on 
certain  decisions  in  which  a  lessor  of  a  limited  com- 
pany being  wound  up  or  applying  for  leave  to  reduce 
its  capital  has  been  held  entitled  to  enter  a  claim  for 
the  amount  of  rent  and  royalties  which  may  become 
due  to  him  in  future,  and  to  an  injunction  to  restrain 
the  company  from  distributing  its  assets  and  dissolv- 
ing without  making  proper  provision  for  his  payment. 
The  cases  in  which  orders  to  this  effect  have  been 
made  are  In  re  the  Telegraph  Construction  Co.,  Oppen- 
heimer  v.  British  and  Foreign  Exchange  and  Invest- 
ment Bank,  Gooch  v.  London  Banking  Co.,  and 
Elphinstone  v.  MonJdand  Iron  and  Coal  Co.  The  last 
of  these  oases  was  in  the  House  of  Lords,  and  the 


House  made  an  order  in  favour  of  the  lessor  of  a 
limited  company,  which  was  being  wound  up 
voluntarily,  and  declared  that  the  lessee  company  was 
bound  to  fulfil  its  future  obligations  under  its  lease, 
and  that  the  liquidators  were  bound  to  make  doe 
provision  for  fulfilling  such  obligations,  and  to  set 
aside  assets  of  the  company  in  their  hands,  for  that 
purpose.  It  is  true  that  this  was  a  Scotch  case,  and 
a  case  between  lessor  and  lessee ;  but  I  see  no  reason 
to  suppose  that  there  is  any  difference  between 
English  and  Scotch  law  in  this  respect.  The  effect, 
however,  of  the  decision  in  Hardy  v.  Fothergill  on 
the  right  of  a  lessor  to  have  the  assets  of  a  limited 
oompany  which  is  being  wound  up,  impounded  hat 
not  yet  been  judicially  determined.  The  English 
decisions  in  favour  of  his  right  to  enter  a  claim  and 
have  assets  impounded  to  meet  it,  have  all  proceeded 
upon  the  view  that  the  lessor  could  not  prove  for  any 
ascertainable  sum  and  be  paid  a  dividend  upon  it, 
and  on  some  future  occasion  those  decisions  will  have 
to  be  reconsidered.  In  the  present  case  it  is  not 
necessary  to  solve  this  new  problem,  and  I  say  no 
more  about  it.  I  will  assume  that,  apart  from  the 
scheme,  Mr.  Craig  would  have  been  entitled  to 
enter  a  claim  for  indemnity,  and  to  have  assets  in 
the  hands  of  the  liquidators  set  apart  to  answer  this 
claim  before  the  final  dissolution  of  the  oompany. 
This  was  not  what  Mr.  Craig  asked  by  his  summons, 
but  I  pass  that  over,  as  the  summons  might  have  been 
amended. 

I  will  now  consider  the  effect  of  the  scheme 
of  arrangement.  Mr.  Craig  clearly  was  entitled 
to  be  heard  in  opposition  to  that  scheme.  The 
cases  to  which  I  have  referred  presuppose  the 
existence  of  assets  not  yet  distributed  amongst  the 
shareholders.  Until  they  are  distributed  he  is  en- 
titled to  be  heard  in  opposition  to  any  scheme  for 
their  distribution.    Whether  the  court  is  bound  to 

Sive  effect  to  his  opposition  is  a  different  question,  and 
epends  on  the  meaning  of  the  word  "  creditor"  in 
the  Joint-Stock  Companies  Act,  1870.  Considering 
that  that  Act  was  passed  in  order  to  enlarge  the 
powers  conferred  by  section  159  of  the  Companies 
Act,  1862,  I  agree  with  Wright,  J.,  in  thinking  that 
the  word  "  creditor  "  is  used  in  the  Act  of  1870  in  tne 
widest  sense,  and  that  it  includes  all  persons  having 
any  pecuniary  claims  against  the  oompany.  Any 
other  construction  would  render  the  Act  practically 
useless.  If  I  am  right  in  this  interpretation  of  the 
Act  of  1870,  Mr.  Craig  is  bound  by  the  scheme  ap- 

E roved  by  the  court,  and  in  my  opinion  he  is  so 
ound.  This  is  of  itself  enough  for  the  decision  of 
this  appeal.  But  I  will  again  assume  in  his  favour 
that  he  is  not  so  bound,  and  that  the  scheme  itself 
did  not  deprive  him  of  the  rights  which  I  have  assumed 
that  he  otherwise  would  have  had. 

This  brings  me  to  the  last  point — viz.,  the  effect 
of  the  approval  of  the  scheme  and  of  what  has 
been  done  under  it.  In  my  judgment  Mr.  Craig 
has  asserted  his  claim  to  have  assets  set  aside 
for  his  indemnity  far  too  late.  As  already  stated. 
he  had  full  notice  of  the  proposed  scheme.  He 
did  not  oppose  it;  he  did  not  appeal  from  the 
order  approving  it;  he  took  no  steps  to  prevent 
its  being  carried  out,  nor  to  prevent  the  shares  of  the 
new  company  from  being  distributed  amongst  the 
shareholders  of  the  old  oompany,  whilst  they  were  in 
the  hands  of  the  liquidators.  The  scheme  was  sane* 
tioned  on  the  12th  of  October,  1893.  Mr.  Craig  mads 
no  application  to  the  court  until  the  9th  of  December, 
1893,  by  which  time  the  new  company  had  been, 
formed.  Mr.  Craig  applied  for  no  injunction,  and 
long  before  the  5th  of  July,  1894,  when  his  summons 
came  on  to  be  heard,  all  the  assets  of  the  old  com] 
had  been  handed  over  to  the  new  oompany, 


1  company 
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shares  of  the  new  company  had  been  distributed 
amongst  the  shareholders  of  the  old  company.  There 
were  then  no  assets  of  the  old  company  to  impound, 
and  it  was  impossible  to  stay  their  distribution.  I  am 
far  from  saying  that  Mr.  Craig  could  have  done  any- 
thing effectually  after  he  had  allowed  the  scheme  to 
be  approved  by  the  court  without  opposing  it.  Had 
he  opposed  it  the  court  might  have  refused  to  sanc- 
tion the  scheme,  for  the  court  is  not  bound  to  approve 
a  scheme  which  it  thinks  unjust  to  any  one.  Be  this, 
however,  as  it  may,  it  is  impossible  now  to  stay  any 
distribution  of  assets,  for  there  are  none  to  distribute. 
Although  it  is  not  too  late  to  stay  the  dissolution  of 
the  old  company,  nothing  will'  be  gained  by  so  doing, 
now  that  the  assets  have  all  been  distributed  under 
the  sanction  of  the  court.  The  appeal,  therefore, 
must  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors,  Bircham  <fc  Co.  ;  Askurst  Morris  &  Co. 


Siid  ttoutt  of  $u0ttce. 


Chan.  Div. 
North, 


Drv.  ) 


Deo.  18. 


In  re  Martin  &  Vablow.  (a.) 


Practice — Costs — Petition  instead  of  originating  sum" 
mums — Judgment — Order  for  sale  of  debtor's  interest 
under  27  <fc  28  Vict.  c.  112,  s.  4—5.  S.  C,  ord.  70, 
r.  1 ;  ord.  55,  r.  9b. 

When  a  judgment  creditor  in  possession  had  proceeded 
by  petition  instead  of  originating  summons  under  27  <fc 
28  Vict.  c.  112,  s.  4,  as  amended  by  R.  8.  C,  ord.  55, 
r.  9b,  the  costs  of  proceedings  initiated  by  summons  were 
only  allowed. 

Petition. 

This  was  a  petition  under  the  Judgment  Act,  1864 
(27  &  28  Vict.  c.  112),  s.  4,  for  the  sale  of  the  interests 
of  Messrs.  Martin  &  Varlow  in  certain  dwelling- 
houses  for  the  satisfaction  of  an  unsatisfied  writ  of 
fieri  facias  issued  in  October,  1894,  and  that  the  costs 
of  and  incident  to  the  petition  might  be  taxed  and 
added  to  the  principal  debt.  A  receiver  of  the  pro- 
perty had  been  appointed  on  the  motion  of  the 
petitioners. 

Section  4  of  the  Judgment  Act,  1864,  enables  a 
creditor  to  whom  land  has  been  delivered  in  execu- 
tion to  obtain  from  the  court  "  upon  petition  in  a 
ramm&ry  way  "  a  sale  of  the  debtor's  interest. 

Under  ord.  55,  r.  96,  of  the  Rules  of  the  Supreme 
Court,  "  an  application  by  a  judgment  creditor  tor  an 
order  under  27  &  28  Yiot.  c.  112  for  the  sale  of  his 
debtor's  interest  in  any  land  delivered  in  execution 
shall  be  by  originating  summons." 

Bwinfen  Eady,  Q.C.,  and  T.  A.  Nash,  for  the 
petitioners. — Ord.  70,  r.  1,  is  in  point  here.  We 
have  made  a  mistake  by  proceeding  by  petition 
instead  of  summons ;  but  the  order  enables  the  court 
to  set  ns  right.  We  ask  for  the  order  in  Seton  (4th 
ed.)  and  in  In  re  Cooper,  37  W.  B.  330. 

F.  Bitter,  for  the  defendants. — In  this  case  the  pro- 
ceedings were  irregular  from  the  beginning.  Ord. 
70,  r.  1,  applies  only  where  proceedings  which 
at  the  beginning  were  regular  have  become  irregular 
through  some  informality.    He  referred  to  Petty  v. 

(a.)  Beported  by  J.  Abthttb  Price,  Esq.,  Barrister- 
at-Law. 


Daniel,  35  W.  B.  151,  34  Ch.  D.  172.  [North,  J.— 
That  case  was  on  ord.  52,  r.  4.  His  lordship  referred 
to  In  re  Bethlehem  v.  Bridewell  Hospital,  34  W.  B. 
148,  30  Ch.  D.  541.  There  a  petition  was  allowed  for 
a  summons].    That  seems' to  cover  the  case. 

W.  Freeman,  for  other  parties  attending  the  pro- 
ceedings. 

North,  J. — I  must  make  the  same  order  as  in 
Seton,  4th  ed.,  p.  1177,  and  In  re  Cooper,  and  that 
subject  to  costs.  As  to  costs,  the  petitioners'  costs 
must  be  taxed,  and  they  must  only  get  summons 
costs.  The  costs  of  both  parties  should  be  taxed, 
and  the  taxing  master  must  distinguish  between  the 
costs  actually  incurred  and  the  costs  that  would  have 
been  incurred  if  the  proceedings  had  been  by  sum- 
mons. In  regard  to  the  defendant's  costs,  he  must 
allow  him  back  the  difference  between  their  actual 
costs  and  what  they  would  have  been  if  these  pro- 
ceedings had  been  by  summons. 

Solicitors,  J.  H.Horton;  Taunton  &  Dade ;  Senior, 
Attree,  Johnson,  &  Son. 


%^l}  Dec  4,  5,  6;  Jan.  16. 

Mackintosh  v.  Pooosb.  (a.) 

Settlement  —  Post-nuptial  —  Separate  property  of  wife 
settled  by  husband — Property  of  husband  settled  by 
him  in  exoneration  of  debt  due  to  wife— Purchaser  in 
good  faith  and  for  valuable  consideration — Bank- 
ruptcy Act,  1883,  s.  47 — Proviso  for  cesser  of  hus- 
band's interest  on  bankruptcy — Validity — Married 
Women's  Property  Act,  1882,  s.  3. 

A  husband  and  wife,  immediately  after  their  mar- 
riage in  1883,  went  out  to  India,  where  separate  pro- 
perty of  the  wife  was*  remitted  to  her  from  England. 
The  husband  borrowed  from  his  wife  to  the  extent  of 
51,000  rupees,  16,000  rupees  of  which  he  invested  on  his 
wife's  account  in  his  own  name,  speculating  with  the 
balance  of  35,000  rupees  and  losing  it.  In  exoneration  of 
his  debt  to  his  wife,  the  husband  executed  in  1884  a  post- 
nuptial settlement,  in  which  the  wife  joined,  whereby, 
with  her  consent  therein  expressed,  he  settled  the  securi- 
ties representing  the  said  sum  of  16,000  rupees,  and  also 
certain  property  of  his  own,  upon  the  usual  trusts, 
subject,  however,  to  a  proviso  that  the  husband's  interest 
in  the  trust  funds  should  cease  in  the  event  of  his  bank- 
ruptcy. The  husband  was  made  a  bankrupt  in  1888  on 
the  petition  of  the  mortgagee  under  a  mortgage  entered 
into  by  the  bankrupt  previous  to  his  marriage. 

On  an  application  by  the  husband's  trustee  in  bank- 
ruptcy for  a  declaration  that  the  said  post-nuptial  settle- 
ment was  void  as  against  him, 

Held,  that  the  wife  was  a  purchaser  in  good  faith  and 
for  valuable  consideration  within  the  meaning  of  section 
47  Of  the  Bankruptcy  Act,  1883,  and  that  the  settlement 
was  therefore  valid  as  against  the  plaintiff. 

On  an  alternative  claim,  that  the  provision  for  the 
cesser  of  the  husband? s  interest  in  the  event  of  his  bank- 
ruptcy was  void  as  against  the  plaintiff  as  such  trustee 
in  bankruptcy, 

Held,  that  the  property  brought  into  settlement  by  the 
husband  was,  to  the  extent  of  the  unpaid  balance  of 
35,000  rupees  due  from  him  to  his  wife,  in  substance  the 
property  of  the  wife,  and  was  therefore  capable  to  that 
extent  of  being  limited  to  the  husband  until  his  bank- 


ruptcy. 
Held, 


further,  on  the  authority  of  Bx  parte  Tidswell, 


(a.)  Beported  by  Arthur  Morton,  Esq.,  Barrister- 
at-Law. 
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35  W.  B.  669,  that  section  3  of  tlxe  Married  Women's 
Property  Act  of  1882  only  applies  where  the  wife's 
property  has  been  lent  to  the  husband  for  the  purposes  of 
his  trade  or  business. 

The  plaintiff  in  this  action  was  the  official  receiver 
in  bankruptcy  of  Nicholas  Marcar  Pogose,  who  was 
adjudged  a  bankrupt  on  the  27th  of  April,  1888.  The 
defendants  were  Margaret  Pogose,  the  wife  of  the 
bankrupt,  their  two  infant  children,  and  Donald  John 
Bagraxn,  the  sole  remaining  trustee  of  a  post-nuptial 
settlement  the  subject  of  this  action.  The  bankrupt 
and  the  defendant  Margaret  Pogose  were  married  on 
the  27th  of  February,  1883,  and  immediately  after- 
wards went  out  to  India,  where,  on  the  2nd  of  June, 
1884,  the  said  post-nuptial  settlement  was  executed, 
whereby,  after  reciting,  inter  alia,  that  the  husband 
had  borrowed  51,000  rupees  from  his  wife,  investing 
16,000  rupees  thereof  in  certain  securities  in  his  own 
name,  and  applying  the  balaoce  of  35,000  rupees  to 
his  own  purposes,  and  that  the  husband,  in  considera- 
tion of  the  said  sum  of  35,000  rupees,  had  agreed  to 
settle  upon  the  trusts  thereinafter  mentioned  certain 
property  of  his  own  therein  more  particularly  de- 
scribed, the  husband,  with  the  consent  of  the  wife, 
assigned  to  the  trustees  of  the  settlement  the  securi- 
ties representing  the  said  sum  of  16,000  rupees,  and 
also  the  property  of  the  husband  above  mentioned, 
upon  trust  for  the  husband,  his  wife,  and  the  children 
of  the  marriage  in  ordinary  form,  with  provisions 
restraining  anticipation  of  the  income  of  the  trust 
funds  by  the  wife,  and  providing  that  if  the  husband 
should  become  bankrupt,  or  should  attempt  to  assign 
or  charge  the  said  income,  his  interest  in  the  said 
trust  funds  should  immediately  cease.  In  the  year 
1882,  previous  to  his  marriage,  the  debtor  jointly 
with  his  brother,  who  was  then  in  financial  diffi- 
culties, mortgaged  certain  securities  to  secure  an  ad- 
vance of  £800,  and  interest  at  the  rate  of  twelve  per 
cent,  per  annum.  The  debtor  entered  into  the  said 
mortgage  agreement  as  surety  for  his  brother.  The 
security  at  the  date  of  the  mortgage  was  believed  by 
all  parties  to  be  of  considerable  value,  but  it  eventually 
proved  to  be  worthless.  The  mortgagee  in  1883 
sought  to  make  the  debtor  a  bankrupt,  but  owing  to 
the  absence  of  the  latter  from  this  oountry  the 
receiving  order  was  not  made  until  1888.  There  was 
nothing  to  show  that  at  the  date  of  the  post-nuptial 
settlement  the  debtor  was  aware  that  bankruptcy 
proceedings  were  being  taken  against  him. 

The  remaining  facts  sufficiently  appear  from  his 
lordship's  judgment. 

The  plaintiff,  as  official  receiver  in  bankruptcy  of 
the  debtor's  property,  sought  by  this  action  a  declara- 
tion that  the  post-nuptial  settlement  was  void  as 
against  him  in  respect  of  the  whole  of  the  property 
comprised  therein,  or,  in  the  alternative,  that  the 

Provision  in  the  said  settlement  as  to  the  cesser  of  the 
ebtor's  life  interest  in  the  event  of  his  bankruptcy 
was  void  as  against  the  plaintiff  as  trustee  of  the  pro- 
perty of  the  debtor. 

Qraham  Hastings,  Q.C.,  and  M.  Muir  Mackenzie, 
for  the  plaintiff,  cited  the  following  cases : — In  re 
Bidler,  31  W.  B.  93,  22  Ch.  D.  74 ;  In  re  Pearson,  Ex 
parte  Stephens,  25  W.  E.  126,  3  Ch.  D.  807  ;  Ex 
parte  Hillman,  27  W.  R.  567,  10  Ch.  D.  622 ;  Hance 
v.  Harding,  36  W.  R.  629,  20  Q.  B.  D.  732. 

Orosvenor  Woods,  Q.C.,  and  Stewart  Smith,  for  the 
defendants. — This  is  a  settlement  of  the  wife's 
property,  although  its  form  suggests  a  settlement  of 
the  nusband's,  and  it  is  therefore  a  good  settlement. 
There  is  no  evidence  that  the  wife  made  a  gift  of  her 
property  to  her  husband,  and  he  was  under  an  obliga- 
tion to  return  it.      It  was  not  necessary  that  there 


should  be  in  the  settlement  first  an  assignment  by     | 
the  husband  to  her  and  then  a  settlement  by  her.     | 
The  court  looks  at  the  substance,  and  not  the  form  of     j 
the  settlement.      Section  3  of  the  Married  Women's 
Property  Act,  1882,  does  not  apply,  because  the  pro- 
perty was  not  lent  by  the  wife  to  the  husband  for  the 
purposes  of  his  business  or  trade.      Section  47  of  the     j 
Bankruptcy  Act,  1883,  never  intended  that  a  husband 
should  not  be  allowed  to  settle  upon  his  wife  property 
belonging  to  her  which  happened  to  be  iu  his  posses- 
sion. 

They  cited  In  re  Ashby,  40  W.  R.  430,  [1892]  1  Q.  B. 
872;  Pott  v.  Todhunter,  2  Coll.  76;  In  re  Flamank, 
Wood  v.  Cock,  37  W.  E.  502,  40  Ch.  D.  461 ;  Letter 
v.  Garland,  5  Sim.  205  ;  Whitmore  v.  Mason,  10W.E. 
168,  2  J.  &  H.  204 ;  Hammonds  v.  Barret,  17  W.  K. 
1078  ;  Ex  parte  Taylor,  35  W.  R.  148,  18  a  B.  D. 
295 ;  Ex  parte  Tidswell,  35  W.  R.  669 ;  Butcher  ?. 
Stead,  24  W.  R.  462,  L.  R.  7  H.  L.  839. 

Graham  Hastings,  Q.C.,  in  reply.— Section  3  of 
the  Married  Women's  Property  Act  applies,  and 
the  property  was  used  by  the  husband  in  such 
a  manner  as  to  fall  within  the  meaning  of  that 
section.  He  speculated  with  it,  and  that  was  his 
business  for  the  time  being.  The  husband  made  a 
preferential  payment  to  his  wife  by  this  settlement, 
for  he  had  nothing  left  with  which  to  pay  his 
creditor?,  and  therefore  on  that  ground  the  settlement 
is  bad. 

Stirling,  J. — [His  lordship  stated  the  facta  as 
above,  and  proceeded : — ]  This  is  a  question  which 
arises  under  the  Bankruptcy  Act  of  1883  and  the 
Married  Women's  Property  Act  of  18S2.  However 
beneficial  this  latter  Act  may  have  been,  it  has  un- 
doubtedly given  rise  to  very  many  peculiar  transac- 
tions between  husband  ana  wife.  It  is  necessary, 
therefore,  before  deciding  these  questions,  to  carefully 
inquire  into  the  circumstances  connected  with  each. 
Now  it  is  clear  that  at  the  date  of  the  marriage  of 
Mr.  and  Mrs.  Pogose,  the  wife  had  considerable  pro- 
perty of  her  own,  to  which  she  was  still  entitled  after 
her  marriage  in  consequence  of  the  Act  of  1882.  Her 
property  was  remitted  to  her  in  India  by  means  of 
drafts  in  her  favour,  which  she  indorsed  to  her 
husband. 

Now  in  my  opinion  there  was  never  any  gift  of  this 
property  by  the  wife  to  her  husband,  and  the  latter 
was  clearly  bound  to  return  it  in  some  form  or  other. 
The  husband  admitted  this  liability,  and  the  settle- 
ment, the  subject  of  this  action,  was  executed  by  him 
in  exoneration  of  such  liability.     [His  lordship  here 
read  the  settlement.]    Now  it  is  said  by  the  plaintiff 
that  this  settlement  is  void  under  sectiou  47  of  the 
Bankruptcy  Act  of  1883,  and  as  the  terms  of  the 
settlement  clearly  show  that  there  was  a  settlement   i 
of    the    husband's    property    as    well     as    of    the 
wife's,    it    therefore   falls  within  the   said    section,   j 
But    it    is    contended    that  there    is   consideration,   j 
and    I    think    that    contention    is    well     founded,  j 
Now,   in  the  first  place,   who    is  a    purchaser  for  . 
valuable  consideration  ?    On*  this  point  I  have  the 
guidance  of  the  Court  of  Appeal  in  Hance  v.  Harding* 
[His  lordship  read  the  headnote  and  then  read  the  , 
judgments  of  Lord  Esher,  M.R.,    and    Sir  Jam«  < 
Hannen  (20  Q.  B.  D.)onpp.  737-739.]    It  was  clearly 
decided  in  that   case  that  the  father  of  the  hank*  i 
rupt  was    a   purchaser  for  valuable    consideration. 
Now  in  the  present  case  the  wife  has  given  con- 
sideration, for  she  settles  certain  property  of  her  own 
and  she  releases  her  husband  from  the  K^nna  in 
which  he  was  indebted  to  her  in  respect  of  the  pro*  J 
perty  he  had  borrowed.     Consequently  I  think  that 
she  is  just  as  much  a  purchaser  for  valuable  considera- 
tion as  was  the  father  in  Hance  v.  Harding.     But  is 
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that  case  the  court  was  unanimously  of  opinion 
that  all  the  parties  had  acted  in  good  faith ;  and  it  is 
said  that  here  one  of  the  parties  at  least  (Mr.  Pogose) 
did  not  act  in  good  faith,  and  that,  consequently, 
Mrs.  Pogose  is  not  a  "purchaser  in  good  faith" 
within  the  meaning  of  the  Aot. 

Now  I  am  of  opinion  that  a  person  is  a  "  purchaser 
in  good  faith "  within  the  meaning  of  section  47  of 
the  Bankruptcy  Act  of  1683  if  he  himself  act  in  good 
faith,  and  it  is  not  necessary  that  both  parties  should 
aot  in  good  faith.  My  reasons  for  this  conclusion 
are,  firstly,  because  that  is  the  natural  interpretation 
of  the  statute ;  secondly,  because  it  is  in  accordance 
with  the  principles  of  those  bankruptcy  oases  decided 
by  the  courts  before  the  passing  of  the  Bankruptcy 
Acts ;  and  thirdly,  because  it  is  in  accordance  with  the 
bankruptcy  statutes  previous  to  the  Act  of  1883. 

Now  as  to  the  first  reason.     I  think  the  meaning  of 
the  words  of  the  47th  section — i.e.,  "a  purchaser  or 
incumbrancer  in  good  faith  and    for  valuable  con- 
sideration " — is  simply  this :  a  person  who  has  for 
valuable  consideration  acquired  property  affected  with 
some  infirmity  without  notice  of  the  existence  of  such 
infirmity.     Next,  as  to  the  cases  before  the  passing  of 
the    Bankruptcy  Acts.    This  class  of  cases  is   well 
illustrated  by  the  case  of  Kevan  v.  Crawford,  26  W.  B.  49, 
6  Ch.  D.  29.    I  refer  to  it,  not  as  a  binding  authority, 
hut  merely  by  way  of  illustration.  [His  lordship  stated 
the  facts  of  the  case,  and  then  read  part  of  Jessel, 
M.R.'s  judgment,  beginning  on  p.  38  with  the  words 
"The  Vice-Chancellor  has  taken  the  view "  to  the  end 
of  the  paragraph  on  p.  39.]      This  case  clearly  shows 
that  in  settlements  before  the  Bankruptcy  Acts  it  was 
enough  if  the  purchaser  for  value  had  no  knowledge 
of  any  fraud  on  the  part  of  the  settlor.      Lastly,  in 
the  case  of  Butcher  v.  Stead  the  House  of  Lords  held 
that  the  words  (in  sectiou  92  of  the  Bankruptcy  Act 
of  1869,  which  is,  of  course,  no  longer  law)  "  in  good 
faith  and  for  valuable  consideration  "   must  be  taken 
to  mean,  without  notice  that  any  fraud  or  fraudulent 
preference  is  intended,  valuable  consideration  being 
given.    For  these  reasons  I  think  that  Mrs.  Pogose 
most  be  treated  as  a  purchaser  for  valuable  consider - 
tion  in  good  faith,  as  it  does  not  appear  to  me  from 
the  evidence  that  she  had  notice,   either  direct  or 
constructive,  of  any  fraud  or  fraudulent  intention  on 
the  part  of  the  settlor.    Now  on  this  last  point  I  am  far 
from  satisfied  that  her  husband  had  any  dishonest 
intention  in  making  this  settlement.    His  debts  were 
mainly  due  to  his  becoming  surety  for  his  brother 
under  the  mortgage  of  1882,  and  it  is  clear  that  all 
parties  to  that  deed  believed  the  security  to  be  a 
valuable  one.     Moreover,  none  of  his  creditors  were 
pressing  for  payment.     I  do  not  think  I  ought,  under 
these  circumstances,  to  infer  that  this  settlement  was 
made  by  Mr.  Pogose  with  any  fraudulent  intent,  and 
any  doubt    I  might    have  felt    upon  this  point  is 
dispelled  by  the  decision  of  the  Court  of  Appeal  in 
Ex  parte  Mercer,  17  Q.  B.  D.  290,  34  W.  R.  Dig.  169, 
where  it  was  held  that  the  evidence  was  insufficient  to 
prove  that  a  settlement  had  been  made  with  fraudulent 
mtent,  although  the  circumstances  in  that  case  were 
much  more  suspicious  than  they  are  here.    On  these 
grounds  I  hold  that  the  post-nuptial  settlement  must 
stand,  and  that  the  main  object  of  the  action  fails. 
With  respect  to  the  alternative  claim — i.e.,  that  the 
provision  as  to  the  cesser  of  Mr.  Pogose's  life  interest 
in  the  event  of  his  bankruptcy  is  void — I  desire  to 
\  judgment. 


His  lordship  delivered  the  reserved  judgment  on  the 
16th  of  January,  1895,  as  follows  :— 

In  this  case  I  have  held  that  the  post-nuptial 
settlement  of  the  2nd  of  June,  1884,  is  a  settlement 
made  in  favour  of  a  purchaser — i.e.,  Mrs.  Pogose— in 


good  faith  and  for  valuable  consideration  within  the 
meaning  of  section  47  of  the  Bankruptcy  Act,  1883, 
and  consequently  is  valid  as  against  the  plaintiff,  the 
trustee  in  bankruptcy  of  Mr.  Pogose. 

The  further  question  remains  whether  the  pro- 
vision in  the  deed  for  the  cesser  of  the  life  interest 
thereby  given  to  Mr.  Pogose  on  his  becoming  bank- 
rupt is  void  as  against  the  plaintiff  as  to  the  income 
of  the  property  of  Mr.  Pogose  comprised  in  or  made 
subject  to  the  settlement. 

Two  questions  were  argued :  (1)  whether  the  trust 
was  invalid  under  the  general  rule  of  law ;  (2)  if  not, 
whether  it  is  rendered  bad  by  the  provisions  of  section 
3  of  the  Married  Women's  Property  Act,  1882. 

As  regards  the  first  question  the  principle  is  thus 
stated  in  a  note  to  Wilson  v.  Greenwood,  1  Swans.  47 1, 
at  p.  481,  as  follows  :  "  The  general  distinction  seems 
to  be  that  the  owner  of  property  may  on  alienation 
qualify  the  interest  of  his  alienee  by  a  condition  to 
take  effect  on  bankruptcy,  but  cannot,  by  contract  or 
otherwise,  qualify  his  own  interest  by  a  bice  condition, 
determining  or  controlling  it  in  the  event  of  his  own 
bankruptcy  to  the  disappointment  or  delay  of  his 
creditors,  the  jus  disponendi,  which  for  the  purpose  is 
absolute,  being  in  the  latter  instance  subject  to  the 
disposition  previously  prescribed  by  law." 

There  have  been  many  decisions  as  to  the  applica- 
tion of  this  principle  to  marriage  settlements,  and  it 
has  been  long  established  that  if  husband  and  wife 
both  bring  property  into  such  a  settlement  a  trust  of 
the  income  of  the  wife's  property  in  favour  of  the 
husband  until  his  bankruptcy  is  good,  while  a  similar 
trust  of  the  income  of  the  husband's  property  is  bad  : 
see  LocJcyer  v.  Savage,  2  Str.  947;    Higinbotham  v. 
Holme,  19  Ves.  88.     If,  however,  the  wife's  is  not 
brought  into    settlement,   but  is  paid  over  to  the 
husband,  then  it  has  been  held  that  a  trust  of  the 
husband's  own  property  in  favour  of  himself  until 
bankruptcy  is  good  to  the  extent  of  the  wife's  fortune 
received  by  him :  Ex  parte  Cooke,  8  Ves.  353 ;  Ex  parte 
Hodgson,  19  Yes.  206  ;  In  re  Meagham,  1  Sch.  &  Lef. 
179 ;  Higginson  v.  Kelly,  1  Ball.  &  B.  252;  Letter  v. 
Garland.    The  principle  of  these  cases  was  stated  by 
Lord  Hatherley  when  Vice-chancellor  to  be  as  follows 
( Whitmore  v.  Mason,  2  J.  &  H.  214)  :— [His  lordship 
here  read  from  Lord  Hatherley's  judgment,  beginning 
at  the  words  "  Looking  at  all  the  oases  "  down  to 
the  words  "  which  she  contributed  as  her  fortune 
upon  the  marriage, ' '  and  proceeded : — ]    The  reported 
decisions  as  to  post-nuptial  settlements  are,  as  far  as 
I    have   been   able  to    discover,   three   only—viz. : 
Montefiore  v.   Behrens,  L.  JR.  1  Bq.  171,    14  W.  B. 
Ch.  Dig.   44 ;  Hammonds  v.  Barrett ;  Learmouth  ▼. 
Miller,   L.  B.  2  Sc.  App.  438,  24  W.  B.  Di$.  248. 
In  Montefiore  v.   Bthrens  C decided  in   1865)  it  was 
held  that  a  settlement  of  a  legacy  to  which  a  married 
woman  became  entitled  during  coverture,  so  as  to 
give  her  husband  a  life  interest  determinable  on  bank- 
ruptcy, was  valid  as  against  the  assignee  in  bank- 
ruptcy, the  ground  of  decision  being  that  the  wife 
was  entitled  to  an  equity  to  a  settlement.    If  the 
court  had  ordered  the  fund  to  be  settled  the  wife 
would,  according  to  the  ordinary  practice,  have  taken 
an  immediate  life  interest  in  the  settled  fund,  and  it 
was  considered  competent  to  her,  without  the  inter- 
vention of  the  court,  to  take  less  than  she  would 
strictly  be  entitled  to,  and  to  give  up    such    life 
interest  to  her  husband    so    long  as  he  remained 
solvent. 

In  Hammond  v.  Barrett  (decided  in  1869)  a  post- 
nuptial settlement  was  maae,  by  which  £990,  the 
property  of  the  husband,  and  £4,000,  the  property  of 
the  wife's  mother,  was  settled  upon  trust  for  the  wife 
for  life,  with  remainder  for  the  husband  for  life  or 
until  he  should  become  a    bankrupt,  or  take  the 
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benefit  of  any  Act  for  the  relief  of  insolvent  debtors, 
or  commit  or  do  any  act,  deed,  or  matter,  or  thing 
whatsoever    whereby    the    income    should    become 
vested  in  any  other  person,  with  remainders  over. 
The  wife  died  in  1862.    In  1866  the  husband  assigned 
the  income  by  way  of  mortgage  to  secure  payment  of 
a  bond.    In  1867  he  became  bankrupt,  and  a  question 
arose  under  those  circumstances  whether  the  assignee 
in  bankruptcy  of  the  husband  was  entitled  to  any 
part  of  the  income  of  the  fund.      It  was  held  by 
Stuart,  Y.C.,  that  he  was  not.    This  judgment  is  very 
shortly  reported,  and  there  are  some  observations  in 
it  which,  taken  literally,  might  seem  to  indicate  his 
opinion  to  be  that  the  settlement  was  not  in  any  way 
obnoxious  to  the  bankruptcy  laws.     The  judgment, 
however,   oonoludes    thus:     "The    assignee   is    not 
entitled  to  any  of  the  stock,  the  life  interest  of  the 
bankrupt  having  ceased  on  the  execution   of   the 
bond."    I  think  that  the  question  that  was  decided 
in  that  case  related  to  the  validity  of  the  gift  over 
upon  alienation  rather  than  upon  bankruptcy,  and  if 
so  the  decision  is  in  accordance  with   the  cases  of 
Brooke  v.  Pearson,    7  W.   E.  638,    27   Beav.    181; 
Knight  v.  Brown,  9W.B,   515,  7  Jur.  N.  S.  894 ; 
In   re   Betmold,    37  W.   B.   442,    40   Gh.    D.    585. 
Learmouth  v.  Miller  was  a  Scotch  appeal  decided 
by  the  House  of  Lords  in  1875.      There  a  post- 
nuptial settlement  was  made  of  the  legitim  or  share 
of  the  wife  in  her  father's  estate.     The  trust  being 
for  the  husband  for  life,  with  remainder  to  wife  for 
her  life,  and  subject  thereto  for  the  children  of  the 
marriage,  and  those  provisions  were   declared  by  the 
deed  to  be  alimentary,  and  "no    wise  attachable  for 
debt."    The  husband  subsequently  became  bankrupt, 
and  it  was  held  that  the  trustee  in  bankruptcy  was 
entitled  to  the  income  of  the  fund  during  the  hus- 
band's life.    According  to  the  law  of  Scotland  a  wife 
is  not  entitled  to  any  equity  to  a  settlement  (la  re 
TweedaU,  Johns.   110,   7  W.  B.  Gh.  Dig.  92),   and 
the    decision    does    not    necessarily   govern    oases 
where  such  a  right   exists,    but   I   have   thought 
it  right  to  refer  to  ft  by  reason  of  Lord  Cairns 
making  some  observations  with  reference  to  English 
law.      [His  lordship  here  read  from  Lord  Cairns' 
judgment  on  p.  440,  L.  B.  2  Sco.  App.,  beginning 
at  the  words  "It  is  a  stipulation  with  regard  to 
down  to  the  words  "  your  lordship's  bar,  where  it  has 
been  held  valid,"  and  proceeded :— 1    None  of  these 
oases  quite  meets  the  question  which  arises  here,  and 
upon  which  Lord  Cairns,  in  the  last-mentioned  case, 
refrained  from   expressing  an  opinion,  and  conse- 
quently it  is  now  necessary  lor  me  to  give  a  decision 
upon  it. 

I  think  that  the  oases  on  marriage  settlements 
show,  and  Whitmore  v.  Mason  is  an  express  authority, 
that  the  mere  existence  of  valuable  consideration  does 
not  entitle  the  owner  of  property  to  settle  it  on  him- 
self until  bankruptcy.  The  cases,  of  which  Lester  v. 
Garland  is  a  type,  are  only  apparent  exceptions  to 
this  rule,  for  there,  as  is  pointed  out  by  Lord 
Hatherley  in  the  passage  cited,  the  courts  treated  the 
property  of  the  husband  as  being  in  substance  the 
property  of  the  wife.  On  the  other  hand,  I  cannot 
discover  any  good  ground  for  holding  that  those 
exceptional  oases  are  to  be  confined  to  marriage 
settlements.  It  seems  to  me  that  the  principle  of 
them  applies,  and  I  understand  Lord  Hatherley  to  so 
lay  it  down,  in  all  oases  where  the  court  can  find  a 
definite  sum  which  can  be  appropriated  as  the  wife's 
property.  And  in  all  such  cases  that  definite  sum  is 
to  be  treated,  not  merely  as  consideration  for  the 
settlement,  but  as  the  identical  property  brought  by 
her  into  settlement.  In  my  judgment  such  a  definite 
sum  can  be  discovered  in  the  present  case— i.e.,  the 
balance  of  35,000  rupees  mentioned  in  the  settlement 


of  1884,  and,  therefore,  I  am  of  opinion  that  to  thii 
extent  the  property  settled  by  the  husband  most  be 
treated  as  the  property  of  the  wife,  and  capable  of 
being  limited  to  nun  until  bankruptcy. 

The  question  then  arises  as  to  the  effect  of  section 
3  of  the  Married  Women's  Property  Act,  1882,  which, 
so  far  as  material,  is  in  these  words :  "  Any  money  or 
other  estate  of  the  wife  lent  or  entrusted  by  her  to 
her  husband  for  the  purpose  of  any  trade  or  busmen 
carried  on  by  him  or  otherwise  shall  be  treated  u 
assets  of  her  husband's  estate  in  case  of  his  bank- 
ruptcy."   Now  it  was  decided  in  Ex  parte  Tidswdl 
that  this  section  only  applies  where  money  or  other 
estate  of  the  wife  has  been  lent  or  entrusted  to  the 
husband  for  the  purposes  of  his  trade  or  business.  In 
Alexander  v.  Bamhill,  21  L.  R.  Ir.  511,  37  W.  E.  Di*. 
5,  decided  in  1888,  the  Vioe-Chanoellor,  in  Ireland, 
expressed  a  contrary  opinion,  but  Ex  parte  Tidswell 
was  not  cited,  and,  further,  the  observations  of  the 
learned  judge  were  unnecessary  to  the  decision  of  the 
case  before  him.     I  have  been  unable  to  find  any 
subsequent    authority  bearing    on   the    point,  and 
although  in  Ex  parte    TidsweU  the   learned  judge 
appears  to  have  found  great  difficulty  in  coming  to 
the  conclusion  at  which  he  ultimately  arrived,  I  oon- 
sider  myself  bound  by  the  authority  of  that  case. 
Inasmuch  as  the  fund  here  in  question  was  not  lent 
or  entrusted  to  Mr.  Pogose  for  the  purpose  of  his 
trade  or  business  the  section  does  not  assist  the  plain- 
tiff, but  I  desire  to  point  out  a  further  difficulty. 
Part  of  the  separate  estate  of  Mrs.  Pogose  was  no 
doubt  at  one  time  lent  or  entrusted  to  her  husband, 
but  it  ceased  so  to  be  on  the  execution  of  the  settle- 
ment of  1884,  and  became  entrusted  to  the  trustees  of 
that  settlement.    If ,  as  I  have  held,  this  wttlement 
was  not  open  to  objection  under  the  provisions  of  the 
Bankruptcy  Act,  it  is  difficult  to  see  that  the  par- 
ticular  transaction   falls  within   the    provisions  of 
section  3  of  the  Married  Women's  Property  Act,  1881 
The  case  of  Alexander  v.  BarnhiU,  to  which  I  haw 
already  referred,  is  an  authority  that  that  section  does 
not  extend  to  or  affect  every  land  of  dealing  between 
husband  and  wife. 

The  plaintiff  is  entitled  at  his  own  risk  to  an  inquiry 
as  to  the  value  of  the  property  brought  into  settle- 
ment by  Mr.  Pogose,  but  in  all  other  respects  the 
action  fails,  and  the  plaintiff  must  pay  the  costs  down 
to  and  including  the  trial. 

Solicitors,  Clement,  Chase,  <fc  Green  ;  Nash,  Field,  4 
Withers,  for  Stuckey,  Son,  &  Pope,  Brighton. 


Deo.  11;  Jan.  21. 


Q.  B.  Div.       ) 

(Pollock,  B.,  and  [ 

Grantham,  J.)     ) 

Payne  v.  Wilson,  (a.) 

Sale  of  goods — Hire  and  purchase  agreement — Possuskm 
of  goods  by  hirer — Fraudulent  sale  by  hirer  bsfa% 
property  has  passed — Conviction  of  hirer  for  lore**} 
as  a  bailee — Revesting  of  title  in  owner  by  such  a** 
mction-Sale  of  Goods  Act,  1893  (56  £  57  Ficfc  * 
71),  s.  24. 

A  person  in  possession  of  a  piano  under  a  hin  «■ 
purchase  agreement,  which  provided  that  until  aU  A 
instalments  of  the  purchase-money  were  paid  the  pi** 
was  to  continue  the  property  of  the  owner,  sold  the  p** 
before  all  such  instalments  were  paid  to  a  boni  * 
purchaser,  who  bought  without  notice  of  the 
lien.     The  hirer  was  prosecuted  by  the  owner  for 


(a.)  Eeported  by  Sir  Sherston  Baker,  Barrister* 
at-Law. 
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oi  a  bailee  and  convicted,  and  after  such  conviction  the 
owner  brought  an  action  for  conversion  against  the  pur- 
chaser of  the  piano. 

Held y  that,  by  the  sale,  the  property  had  passed  to  the 
purchaser  under  section  9  of  the  Factors  Act,  1889,  and 
that  such  property  was  not,  by  the  conviction,  revested  in 
the  owner  by  section  24  (1)  of  the  Sale  of  Goods  Act, 
1893,  as  that  section  is  inapplicable  to  a  conviction  for 
larceny  as  a  bailee  under  such  circumstances. 

Appeal  by  the  plaintiff  from  a  judgment  of  his 
Honour  Judge  Bacon,  at  the  Wmtechapel  County 
Court 

The  plaintiff,  a  pianoforte  manufacturer,  sought  to 
recover  from  the  defendant  damages  for  the  conver- 
sion of  a  piano. 

The  facts  were  these.  In  November,  1892,  the 
plaintiff  let  a  piano  to  one  Sullivan  under  a  hire  and 
purchase  agreement  in  writing,  by  which  the  piano 
was  to  be  paid  for  by  a  number  of  equal  monthly 
payments,  and  until  all  such  payments  were  made 
it  was  to  continue  the  property  of  the  plaintiff.  The 
agreement  was  in  the  usual  form.  Before  Sullivan 
had  paid  ail  the  instalments  he,  in  March,  1894,  sold 
the  piano  to  the  defendant,  who  bought  and  re- 
ceived it  in  good  faith,  and  without  notice  of  any 
hen  or  other  charge  of  the  plaintiff.  On  the  8th  of 
June,  1894,  the  plaintiff  prosecuted  Sullivan  at  the 
London  Sessions  for  larceny  as  a  bailee,  and  obtained 
his  conviction.  After  the  conviction  the  counsel  for 
the  prosecution  applied  to  Sir  Peter  Edlin,  who  had 
tried  the  case,  for  an  order  of  restitution  against  the 
defendant,  under  24  &  25  Vict,  c  96,  B.  100,  but  this 
was  refused.  The  plaintiff  then  made  a  formal 
demand  on  the  defendant  to  give  up  the  piano,  and  on 
his  declining  to  do  so  brought  the  present  action  in 
the  county  court  for  conversion. 

The  learned  county  court  judge  held  that  section 
24  (1)  of  the  Sale  of  Goods  Act,  1893,  did  not  apply 
to  the  case ;  that  the  property  had  not,  under  that 
section,  revested  in  the  owner;  and  that  this  was 
made  clear  by  section  21  (2)  of  the  Act,  showing  that 
the  provisions  of  the  Factors  Act,  1889,  which  vested 
the  property  in  the  defendant,  were  not  affected  by 
the  provisions  of  the  Sale  of  Goods  Act,  1893.  He 
therefore  gave  judgment  for  the  defendant. 
The  plaintiff  appealed. 

Cluer  (Chroser  with  him),  for  the  plaintiff. — Upon 
the  conviction  of  Sullivan  for  larceny  as  a  bailee  the 
ptoperty  revested  in  the  owner.  Under  section  3  of 
24  k  25  Vict.  c.  96  larceny  by  a  bailee  is  treated  as 
larceny,  and  the  person  guilty  of  the  offence  may  be 
convicted  of  larceny.  The  conviction  being  for 
larceny,  the  case  comes  within  section  100  of  the  24 
ft  25  Vict.  c.  96,  because,  however  the  misdemeanours 
mentioned  in  that  section  may  be  affected  by  the 
Sale  of  Goods  Act,  1893,  s.  24  (2},  larceny  within 
that  section  is  not  affected  by  the  later  Act,  so  that 
•ection  100  of  the  24  &  25  Viot.  c.  96  is  still  applic- 
able, and  under  that  section  the  property  is  to  be 
watered  to  the  owner  upon  the  conviction  of  the 
offender.  The  case  of  BenUey  v.  Vilmont,  36  W.  B. 
481, 12  App.  Cas.  471,  decided  upon  that  section,  is 
now  overruled  by  section  24  (2)  of  the  Sale  of  Goods 
Act,  1893,  but  that  was  a  case  of  goods  obtained  by 
mlse  pretences,  and  not  by  larceny,  and  it  does  not 
affect  the  case  of  goods  obtained  by  larceny,  which 
i§  stOl  within  section  100.  The  present  case  also 
comes  within  the  very  words  of  section  24  (1)  of  the 
Sale  of  Goods  Act ;  those  words  are  "  where  goods 
have  been  stolen,"  and  here  the  goods  have  been 
stolen,  so  that  by  that  section  also  the  property, 
which  no  doubt  passed  by  the  sale  to  the  defendant 
under  section  9  of  the  Factors  Act,   1889,  became 


revested  in  the  plaintiff,  as  owner,  and  the  plaintiff 
is  now  entitled  to  maintain  this  action. 

Jelf,  Q.C.  {Herbert  Smith  with  him),  for  the  defend- 
ant—The learned  county  court  judge  was  absolutely 
right  in  his  decision.  According  to  the  oases  of  Lee  v. 
Butler,  42  W.  B.  88,  [1893]  2  Q.  B.  318,  and  Belby  v. 
Matthews,  42  W.  B.  514,  [1894]  2  a  B.  262,  the 
property  in  the  piano  passed  to  the  purchaser  by  the 
sale.  The  hire  and  purchase  agreement  ^  in  the 
present  case  is  identical  with  the  agreement  in  Helby 
v.  Matthews,  and  the  Court  of  Appeal  there,  as  well 
as  in  the  case  of  Lee  v.  Butler,  neld  that  under 
section  9  of  the  Factors  Act,  1889,  a  good  title  was 
given  to  the  purchaser,  although  the  sale  by  the 
hirer  was  fraudulent.  It  is  admitted  here  that 
the  defendant  acquired  a  good  title  by  the  sale, 
and  the  sole  question  now  is  whether,  upon  the 
conviction  of  Sullivan  for  larceny  as  a  bailee, 
the  property  has  become  revested  in  the  owner. 
Section  100  of  the  Larceny  Aot,  1861,  clearly  does  not 
apply,  and  the  only  question  is  whether  section  24 
(1)  applies  to  revest  the  property  in  the  owner.  That 
section  says  "  where  goods  have  been  '  stolen '  " ; 
now  the  piano  here  was  not  stolen,  but  was  entrusted 
by  the  owner  to  Sullivan  under  the  agreement.  It 
was  not  stolen  by  Sullivan ;  if  it  had  been  so  stolen, 
then  the  section  would  have  applied.  Moreover,  the 
2nd  sub-flection  makes  this  quite  clear,  for  it  says 
where  goods  have  been  "  obtained  "  by  fraud  or  other 
wrongful  means  not  amounting  to  larceny,  then  the 
property  does  not  revest  upon  the  conviction.  Here 
the  governing  word  is  "  obtained  " — that  is,  obtained 
in  the  first  instance,  and  from  the  owner.  Here  the 
piano  was  not  "  obtained  "  from  the  owner  by  any 
means  which  could  be  described  as  a  larceny,  and 
therefore  section  24  (1)  does  not  apply  to  revest  the 
property  in  the  owner.  If  there  were  any  doubt 
upon  the  point  it  is  removed  by  section  21  (2),  which 
provides  that  "  nothing  in  the  Act  shall  affect  the 
provisions  of  the  Factors  Acts,  or  any  enactment 
enabling  the  apparent  owner  of  goods  to  dispose  of 
them  as  if  he  were  the  true  owner."  The  defendant, 
therefore,  has  a  good  title,  and  is  entitled  to  succeed. 

Cluer  replied. 

Our.  adv.  vult. 

Jan.  21.— The  judgment  of  the  Court  was  read  by 

Pollock,  B.,  who,  after  stating  the  facts  as  above 
set  out,  proceeded : — In  order  to  arrive  at  the  respec- 
tive rights  of  the  parties  the  first  question,'to,be 
settled  is,  What  was  the  relative  position  of  the 
plaintiff  and  Sullivan  P  The  agreement  between 
them  appears  to  be  in  form  identical  with  that  which 
came  before  the  Court  of  Appeal  in  Helby  v.  Matthews, 
where  the  court  held  that  it  was  an  agreement  of  sale, 
and  that  the  person  who  in  that  case  was  in  the 
same  position  as  is  Sullivan  in  the  present  case  was 
a  person  who  had  bought  or  agreed  to  buy  the  piano. 
The  same  conclusion  was  arrived  at  in  Lee  v.  Butler 
with  respect  to  an  agreement  the  terms  of  which 
slightly  varied  from  that  under  discussion  in  Helby  v. 
Matthews.  The  next  question  to  consider  is,  What  are 
the  legal  rights  between  the  plaintiff  and  the  defend- 
ant, who  bought  the  piano  from  Sulivan  in  good 
faith  and  without  notice  of  any  title  or  lien  of  the 

Slaintiff  P  For  this  purpose  it  becomesinecessary  to 
eal  with  two  independent  series  of  legislation. 
First,  the  statutes  by  which,  in  accordance  with  the 
maxim,  "  Spoliatus  debet  ante  omnia  reetitui,"  the 
owner  of  goods  which  have  been  stolen  from  him  may 
obtain  their  restitution  upon  the  prosecution  and  con- 
viction of  the  thief.  As  to  these :  before  the  Aot  of 
Henry  VIII.  there  was  no  restitution  of  stolen  goods 
on  indictment  of  the  thief;    the  owner  could  only 
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obtain  possession  of  them  by  bringing  an  appeal  of 
robbery.  An  account  of  this  procedure  will  be  found 
in  3  Inst.  242  and  2  Hawkins  P.  0.  242,  and  in  2 
Hawkins  P.  C.  249  it  is  stated  that  it  is  necessary  to 
use  the  words  "fdonicS  cepit"  By  21  Hen.  8,  c.  11 
it  was  provided  that  "  if  any  felon  or  felons  hereafter 
do  •  rob  *  or  '  take  away '  any  money,  goods,  or 
chattels,"  &c.,  and  the  felon  be  indicted  and  found 
guilty  thereof,  "the  party  so  robbed  or  owner  shall 
be  restored  to  the  said  money,  goods,  or  chattels." 
This  Act  was  repealed  by  7  &  8  Geo.  4,  c.  27,  and  by 
7  &  8  Geo.  4,  c.  29,  s.  57,  it  was  re-enacted  in  sub- 
stance, the  words  used  being,  "  if  any  person  guilty 
of  any  felony  or  misdemeanour  as  aforesaid  in  steal- 
ing, taking,  obtaining,  or  converting  any  chattel, 
&c,  shall  be  indicted  by  the  owner  of  the  property 
and  convicted,  the  property  shall  be  restored  to  the 
to  the  owner.1' 

Thus  far  it  will  be  seen  that,  in  order  to  obtain 
restitution,  there  must  have  been  a  robbery  or  steal- 
ing, a  prosecution  by  the  owner,  and  a  conviction ; 
and  that  the  right  of  restitution  did  not  exist  where 
the  dealing  with  the  goods  by  a  vendee  or  bailee  was 
fraudulent  but  not  criminal,  but  did  exist  in  all  oases 
in  which  it  was  criminal.    The  Act  at  present  in  force 
as  to  the  restitution  of  stolen  goods  is  the  24  &  25 
Vict.  c.  96.    By  section  100,  "  If  any  person  guilty 
of  any  such  felony  or  misdemeanour  as  is  mentioned 
in  this  Act,  in  stealing,  taking,  obtaining,  extorting, 
embezzling,  converting,  or  disposing  of,  or  in  know- 
ingly receiving  any  chattel,  money,  valuable  security, 
or  other  property  whatsoever,  shall  be  indicted  for 
such  offence,  by  or  on  the  behalf  of  the  owner  of  the 
property  or  his  executor  or  administrator,  and  con- 
victed thereof,  in  such  case  the  property  shall  be 
restored  to  the  owner  or  his  representative,  and  in 
every  case  in  this  section  aforesaid  the  court  before 
whom  any  person  shall  be  tried  for  any  such  felony  or 
misdemeanour  shall  have  power  to  award  from  time 
to  time  writs  of  restitution  for  the  said  property,  or 
to  order  the  restitution  thereof  in  a  summary  manner." 
After  dealing  with  cases  in  which  the  property  stolen 
consists  of  valuable  securities  or  negotiable  instru- 
ments, the  section  continues:    "Provided  also  that 
nothing  in  this  section  contained  shall  apply  to  the 
case  of  any  prosecution  of  any  trustee,  banker,  mer- 
chant, attorney,  factor,  broker,  or  other  agent  en- 
trusted with  the  possession  of  goods  or  documents  of 
title  to  goods  for  any  misdemeanour  against  this  Act." 
This  for  the  first  time  provides  for  a  particular 
class  of  cases  in  which  there    may  be  a  criminal 
stealing  or  taking  and  a  prosecution  by  the   owner 
and  yet    no  restitution.      This,    no    doubt,   is    so 
provided  in  consequence  of  the  creation  of  a  new 
offence  by  the  same  Act.      Before  the  passing  of  the 
Aot  there  could,  speaking  generally,  be  no  larceny  by 
a  bailee  whose  original  receipt  of  the  goods  was  law- 
ful, but  by  section  3  it  was  provided  that  "  whosoever 
being  a  bailee  of    any  chattel,  money,  or  valuable 
security  shall  fraudulently  take  or  convert  the  same 
to  his  -own  use  or  the  use  of  any  person  other  than 
the  owner  thereof,  although  he  shall  not  break  bulk 
or  otherwise  determine  the  bailment,  shall  be  guilty 
of  larceny,   and  may  be  convicted  thereof  upon  an 
indictment  for  larceny."  The  provisions  of  section  100 
would,  therefore,  but  for  this  proviso,  have  applied  to 
any  larceny  by  a  bailee  within  section  3.     But  that 
proviso  excepts  cases  of  theft  by  trustees,  bankers, 
merchant  attorneys,  factors,  brokers,  and  other  agent 
entrusted  with    the    possession    of    goods,  thereby 
drawing   a    distinction    between    a    possession    by 
ordinary   bailees  and    that  by    merchants,   factors, 
brokers,  or  other  agents  entrusted  with  the  possession 
of  goods  or    documents  of  title    to  goods.    These 
words  would  not,  however,  include  a  person  who  held 


a  piano  or  other  chattel  as  Sullivan  did  under  a  sale 
or  hire  agreement. 

It  now  becomes  necessary  to  consider  how  far  the 
case  is  affected  by  what  are  called  the  Factors  Acts. 
Prior  to  1889  those  Acts  applied  only  to  sales  or 
pledges  by  factors,   brokers,   or  mercantile  agents, 
and  protected  only  those  who,  by  a  bond  fide  sale  or 
pledge,  obtained  goods  from  such  agents,  and  did  nob 
apply  to  the  case  of  a  bailee,   to  whose  employment 
a  power  to  sell  is  not  ordinarily  incident,  as  is  the 
case  of  a  person  who  holds  under  an  agreement  for 
sale  and  return  (sea  Monk  v.  Whittenbury,  2  B.  &A4 
484,  and  Cooper  v.  WUlomatt,  1  C.  B.  672).     As,  how- 
ever, these  and    similar   agreements    became  more 
common,  the  hardship  of  the  law  of  restitution  in 
oases  where  owners  of  goods  had  parted  with  them 
under  a  voluntary  contract  of  sale,  was  strongly  felt, 
and  was  expressed  by  the  House  of  Lords  in  the  case 
of    Bentley  v.   Vilmont.      The  Legislature  therefore 
again  interfered,  and,  by  the  Factors  Act,  1889,  the 
protection  was  extended  to  dealings  by  way  of  sale 
or  pledge  to  innocent  purchasers  by  persons  who 
could  not  properly  be  called  factors  or  mercantile 
agents ;    and,  by  section  9  of  this  Act,    it  is  pro- 
vided   that  "where    a   person    having  bought    or 
agreed  to  buy  goods  obtains,  with  the  consent  of  the 
seller,  possession  of  the  goods  or  the  documents  of  title 
to  the  goods,  the  delivery  or  transfer,  by  that  person 
or  by  a  mercantile  agent  acting  for  him,  of  the  good* 
or  documents  of  title,  under  any  sale,  pledge,  or  other 
disposition  thereof,  or  under  any  agreement  for  sale, 
pledge,  or  other  disposition  thereof,  to  any  person 
receiving  the  same  in  good  faith  and  without  notice 
of  any  lien  or  other  right  of  the  original  settler  in 
respect  of  the  goods,  shall  have  the  same  effect  as  if 
the  person  making  the  delivery  or  transfer  were  a 
mercantile  agent  in  possession  of  the  goods  or  docu- 
ments of  title  with  the  consent  of  the  owner." 

This  Aot  does  not  in  terms  repeal  or  allude  to  the 
24  &  25  Vict.  c.  100,  but,  according  to  He&y  v. 
Matthews,  Sullivan  was  a  person  who  has  "  bought  or 
agreed  to  buy  "  the  piano  within  the  meaning  of  this 
section,  and  by  the  section  itself  the  delivery  or 
transfer  by  him  had  the  same  effect  as  if  he  were  a 
mercantile  agent  in  possession  of  the  piano  with  the 
consent  of  the  true  owner,  and  in  our  judgment  the 
true  conclusion  to  be  drawn  from  the  joint  effect  of 
the  statutes  and  decisions  is  that  the  defendant  in 
this  case  acquired  a  complete  and  permanent  title  to 
the  piano  and  is  not  liable  to  restore  it  to  the  plainuft 

One  more  statute  which  was  relied  upon  by  the 
plaintiffs  counsel   remains  to  be  noticed — namely, 
the  Sale  of  Goods  Act,  1893.     Section  24  provides 
that:  "(1)  Where  goods  have  been  stolen  and  the 
offender  is  prosecuted  to  conviction,  the  property  in 
the  goods  so  stolen  revests  in  the  person  -who  was  the 
owner  of  the  goods,  or  his  personal  representative, 
notwithstanding  any  intermediate  dealing  with  them,-j 
whether  by  sale  in  market  overt  or  otherwise.    (9}i 
Notwithstanding   any    enactment   to    the  contrary, 
where  goods  have  been  obtained  by  fraud  or  othst 
wrongful  means  not  amounting  to  larceny,  the  pro-: 
perty  in  such  goods  shall  not  revest  in  the 
who  was  the  owner  of  the  goods,   or   his 
representative,  by  reason  only  of  the  conviction 
the  offender."    This  Act  is  more  recent  than  any 
those  we  have  already  noticed,  and   the 
used  in  section  24,  sub-section  1,  is  no  doubt 
of  a  construction  which  would  make  it  include 
present  case;   but  it  must  be  remembered  that 
Act  was  passed  to  consolidate  what  was  assume* 
be  the  existing  law  by  which  sales  of   foods 
regulated,  and  although  the  words  "  where  | 
have  been  stolen "  are  general,  we  do  not 
their  application  is  necessarily  universal.      On 
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contrary  we  think  that  the  true  mode  of  dealing 
with  them  is  to  treat  them  as  subject  to  the  express 
limitations  already  created  by  statute,  especially 
when  the  reasons  for  the  limitations  are  apparent, 
and  have  been  so  recently  noticed  and  dealt  with  by 
the  House  of  Lords  in  the  case  of  Bentley  v. 
VUmont  and  by  the  Legislature.  It  is  to  be  noticed 
also  that  the  language  we  are  dealing  with  occurs  in 
a  group  of  sections  commencing  with  section  21, 
which  is  headed  "Transfer  of  Title,"  and  by  sub- 
section (2)  of  that  section  it  is  expressly  provided 
that  nothing  in  the  Act  shall  affect  the  provisions  of 
the  Factors  Acts  or  any  enactments  enabling  the 
apparent  owner  of  goods  to  dispose  of  them  as  if  he 
were  the  true  owner  thereof.  For  these  reasons  we 
think  the  judgment  of  the  county  oourt  judge  was 
right,  and  we  affirm  it  with  oosts  to  the  respondent. 

Appeal  dismissed,  and  leave  to  appeal  allowed. 

Solicitor  for  the  plaintiff,  B.  E.  Tudor. 

Solicitors  for  the  defendant,  Proudfoot  <k  Chaplin. 


Nov.  21. 


a  B.  Div.  ) 

(Wright  and  Collins,  JJ.)  j 

Attorney-General  v.  Jaoobs-Smiph  and 
Others,  (a.) 
Inland  revenue — Account  duty— Voluntary  dispositions 
— Marriage  settlement — Children  of  widow  by  former 
marriage  —  Trustees  —  Consideration  —  Customs  and 
Inland  Revenue  Act,  1881  (44  Vict.  c.  12),  s.  38,  sub- 
sections (a)  (c);  Customs  and  Inland  Revenue  Act, 
1889(52  Vict.  c.  7),  s.  11. 

Children  of  a  widow  by  a  former  marriage  taking 
interests  under  a  marriage  settlement  made  by  the  widow 
on  her  second  marriage  come  within  the  consideration  of 
the  marriage,  and  are  not  "  volunteers." 

In  a  marriage  settlement  made  by  a  widow  vn  her 
second  marriage  shares  belonging  to  her  were  given  to  her 
adult  sons  by  her  former  marriage,  and  other  shares 
belonging  to  her  were  assigned  to  trustees  upon  trust  as  to 
tome  for  the  benefit  of  other  children  of  the  widow  by 
her  former  marriage,  and  as  to  the  residue  upon  the 
trusts  of  the  settlement. 

Held,  that  the  settlement  was  not  voluntary  as  regards 
the  children  of  the  former  marriage  or  the  trustees,  and 
that,  upon  the  death  of  the  wife,  the  Crown  was  not 
entitled  to  account  duty  as  upon  a  voluntary  disposition 
in  respect  of  the  shares  taken  by  the  children  of  the 
former  marriage  or  of  the  shares  taken  by  the  trustees. 

Information  filed  by  the  Attorney-General  on  be- 
half of  her  Majesty,  claiming  account  duty  from  the 
defendants. 

A  marriage  settlement  was  executed  on  the  18th  of 
March,  1890,  between  Anne  Smith,  widow,  of  the  first 
part,  George  Edward  Jacobs-Smith,  one  of  the  de- 
fendants, of  the  Becond  part,  and  the  two  trustees  of 
the  settlement,  the  other  defendants,  of  the  third  part. 
This  settlement  recited  that  Anne  Smith  was  entitled 
to  certain  businesses  of  the  estimated  value  of 
£195,000,  and  that  a  marriage  was  intended  to  be 
solemnized  between  Anne  Smith  and  the  defendant 
George  Edwards  Jacobs-Smith,  and  that,  in  considera- 
tion thereof,  it  was  agreed  that  Anne  Smith  was  to 
form  a  company  for  the  acquisition  and  carrying  on 
of  these  businesses ;  that  the  capital  of  the  company 
was  to  be  20,000  shares  of  £10  each ;  that  Anne  Smith 
was  to  sell  to  this  company  all  the  said  businesses 
and  assets  thereof,  reserving  to  herself  the  right  to 

(a.)  Reported  by  Sir  Sberston  Baker,  Bart., 
Barrister-at-Law. 


use  the  mill-house  and  premises  without  payment  of 
any  rent,  in  consideration  of  19,500  fully  paid-up 
shares  in  the  capital  of  the  company.  The  sale  and 
transfer  were  to  take  effect  as  from  the  1st  of  May, 
1890,  and  to  be  completed  on  the  30th  of  June,  1890, 
when  the  shares  were  to  be  allotted  to  the  nominees 
of  Anne  Smith. 

As  to  the  disposition  of  these  19,500  shares  under 
the  settlement,  1,000  shares  were  to  be  allotted  to  each 
of  the  four  adult  sons  of  Anne  Smith  by  a  former  mar- 
riage as  the  nominees  of  Anne  Smith,  thus  disposing 
of  4,000  shares.  The  balance  of  15,500  shares  were  to 
be  allotted  to  the  trustees  of  the- settlement,  who  were 
to  set  apart  1,000  shares  for  each  of  the  two  infant 
sons  of  Anne  Smith  by  her  former  marriage,  and  600 
of  such  shares  for  each  of  her  two  married  daughters 
by  her  former  marriage,  thus  making  3,200  shares 
allotted  to  the  trustees  in  trust  for  the  four  other 
children  of  Anne  Smith  by  her  former  marriage. 

The  trustees  were  to  hold  the  residue — namely, 
12,300  shares,  called  the  wife's  trust  fund — upon  trust 
to  pay  thereout  an  income  of  £1,000  a  year  to  the 
intended  husband  during  his  life,  and  subject  to  this 
annuity  to  pay  the  income  of  the  wife's  trust  fund  to 
Anne  Smith  for  life  for  her  separate  use  without  power 
of  anticipation,  and  after  the  death  of  Anne  Smith 
the  sum  of  £25,000,  part  of  the  wife's  settled  fund, 
was  to  be  held  on  trust  for  such  person  or  persons' 
and  generally  as  Anne  Smith  should  by  will. appoint, 
and  the  residue  of  the  wife's  trust  fund  (including 
any  part  which  should  be  unappointed  under  the 
general  power  of  appointment),  was,  subject  to  the 
husband's  annuity,  to  be  held  upon  trust  for  such  of 
her  children  by  her  former  marriage  as  she  should  by 
will  appoint. 

By  another  indenture  of  the  same  date  certain 
property  belonging  to  the  intended  husband  was 
settled  upon  trusts  in  favour  of  himself,  the  said  Anne 
Smith,  and  the  issue  of  the  marriage. 

The  marriage  was  duly  solemnized ;  the  company 
was  formed  and  the  shares  allotted  according  to  the 
agreement,  and  15,500  shares  were  issued  to  the 
defendants  (the  trustee)  to  be  held  by  them  upon  the 
trusts  of  the  settlement,  and  1,000  shares  were  issued 
to  each  of  the  four  adult  sons  of  Anne  Smith. 

Anne  Smith  died  on  the  2nd  of  August,  1890, 
having  by  her  will  exercised  both  the  general  power 
of  appointment  over  the  £25,000,  and  also  the  power 
of  appointment  in  favour  of  her  said  eight  children 
given  to  her  over  the  residue  of  the  wife's  trust  fund. 

Under  the  above  ciroumstanoes  the  Crown  claimed 
(1)  account  duty  under  sub-sections  (a)  and  (c)of  seo- 
tion  38  of  the  Customs  and  Inland  Revenue  Act,  1881 
(44  Vict.  o.  12),  and  section  1 1  of  the  Customs  and  Inland 
Revenue  Act,  1889  (52  Vict.  c.  7),  from  the  trustees 
on  the  value  of  the  15,500  shares  allotted  to  them 
under  the  settlement  (after  deducting  the  sum  of 
£25,000  on  which  probate  duty  had  been  paid  as  part 
of  the  estate  of  Anne  Smith,  and  the  amount  in- 
vested to  secure  the  annuity  to  the  husband);  (2) 
account  duty  under  sub-section  (a)  of  the  Act  of 
1881  and  section  11  of  the  Act  of  1889  from  each  of 
the  four  adult  sons  of  Anne  Smith  on  the  1,000 
shares  taken  by  him  under  the  settlement.  There  was 
also  a  claim  for  estate  duty,  which  was  admitted. 

The  Customs  and  Inland  Revenue  Act,  1881,  pro- 
vides, section  38  (2),  that  personal  property  to  be 
included  in  an  account  and  liable  to  account  duty  shall 
be  property  (a)  "  taken  under  a  voluntary  disposition 
made  by  any  person  "  (dying  after  the  1st  of  June, 
1881)  "  purporting  to  operate  as  an  immediate  gift 
inter  vivos,  whether  by  way  of  transfer,  delivery, 
declaration  of  trust,  or  otherwise";  and  (c)  ''any 
property  passing  under  any  past  or  future  voluntary 
settlement    .    .     .    whereby  an  interest  in  such  pro- 
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perty  for  life    .     .    .    is  reserved,  either  expressly  or 
by  implication,  to  the  settlor,"  &c. 

This  was  amended  by  the  Customs  and  Inland 
Revenue  Act,  1889,  s.  11,  which  provides  that  "the 
description  of  property  marked  (c)  shall  be  construed 
as  if  the  expression  "  voluntary  settlement "  included 
"  any  trust  .  .  .  in  favour  of  a  volunteer,  and  if 
contained  in  a  deed  or  other  instrument  effecting  the 
settlement,  whether  such  instrument  was  made  for 
valuable  consideration  or  not  as  between  the  settlor 
and  any  other  person." 

Sir  R.  T.  Reid,  4*&»>  and  Vaughan  Hawkins,  for 
the  Crown. — The  interests  taken  by  the  trustees  and 
the  children  of  the  former  marriage  are  voluntary 
dispositions  within  the  meaning  of  these  clauses.  The 
settlement  may  be  good  as  between  husband  and 
wife,  but  it  may  be  a  voluntary  settlement  as  regards 
those  who  take  benefits  under  it  and  give  no  con- 
sideration. The  persons  from  whom  this  duty  is 
claimed  lake  a  gift  of  these  shares  and  give  no  con- 
sideration whatever  for  it,  and  therefore  they  are 
volunteers.  Children  of  the  widow  by  her  former 
marriage  when  included  in  the  settlement  are  volun- 
teers: MarJcie  v.  Herbertson,  9  App.  Cas.  303,  32 
W.  B.  Dig.  176  ;  De  Mestre  v.  West,  [1891]  A.  C.  264, 
39  W.  E.  Dig.  204 ;  In  re  Cameron  and  Welle,  36  W.  E. 
5,  37  Ch.  D.  32. 

Jelf, ,  Q.C.,  and  Micklem,  for  the  defendants. — 
Neither  the  dispositions  in  favour  of  the  children  of 
the  former  marriage  nor  those  in  favour  of  the 
trustees  upon  the  trusts  of  the  settlement  are  volun- 
tary dispositions  within  the  meaning  of  the  sections. 
The  children  of  a  widow  by  her  former  marriage 
when  included  as  beneficiaries  in  &  marriage  settle- 
ment made  by  the  widow  on  her  second  marriage 
come  within  the  consideration  of  the  marriage,  and 
are  not  "  volunteers."  This  is  dearly  settled  by  the 
authorities :  Newstead  v.  Searles,  1  Atk.  265 ;  Clarke 
v.  Wright,  9  W.  E.  571,  6H.&N.  849 ;  Gale  v.  Gale, 
25  W.  E.  772,  6  Ch.  D.  144. 

Wright,  J. — In  this  case  the  estate  duty  is  ad- 
mitted, and  the  only  questions  now  to  be  dealt  with 
are  as  to  the  account  duty.  The  question  as  to 
account  duty  arises,  first,  on  the  item  of  4,000  shares 
and  3,200  snares.  The  marriage  settlement  did  not, 
in  respect  of  this,  in  my  judgment,  "  purport  to 
operate  as  an  immediate  gift  inter  vivos,  whether  by 
way  of  transfer,  delivery,  declaration  of  trust,  or 
otherwise,"  because  the  settlement  was  an  ordinary 
settlement  giving  a  life  estate  to  the  intended  wife, 
and  in  the  events  which  have  happened  to  particular 
persons.  I  do  not  think  that  that  is  the  meaning  of 
sab-section  (a)  of  section  38  of  the  Act  of  1881,  nor  is 
it  brought  within  that  provision  by  section  11  of  the 
Act  of  1889,  because,  as  it  seems  to  me,  that  applies 
only  when  the  trust  was  suoh  that,  in  the  ordinary 
course,  possession  might  have  been  taken  under  the 
settlement  when  it  was  made.  Then,  as  to  the  12,300 
shares — less  the  £25,000  which  it  is  agreed  ought  to 
be  deducted — I  should  have  said,  apart  from  authority, 
that  no  valuable  consideration  had  been  given  by  the 
cestui  que  trusts  in  question,  though  it  must  be  con- 
ceded that  in  Gale  v.  Gale,  and  at  least  one  of  the 
cases  there  cited  by  Fry,  J.,  there  is  language  which 
seems  to  go  the  length  of  saying  that  even  between 
these  parties  and  the  settlor  valuable  consideration 
might  oe  considered  to  be  given.  That  is  not  necessarily 
conclusive.  I  think  we  are  bound  by  the  cases  from 
Newstead  v.  Searles  downwards,  which  show  that, 
although  cestui  que  trusts  under  settlements  of  this 
kind  may  not  take  for  valuable  consideration,  yet 
they  are  protected  against  subsequent  purchasers,  as 
if  they  had  been  parties  to  the  marriage  oonsidera- 
ti  on,  and  are  therefore  for  the  most  important  of  all 


the  purposes  of  a  settlement  of  this  kind  treated  si 
not  volunteers.     There  is,  no  doubt,  much  in  the 
judgment  of  the  Privy  Council  in  De  Mestre  v.  West, 
in  1891,  and  something  also  in  the  judgment  of  Lord 
Selborne  in  Mackie  v.  Herbertson,  tending  to  show 
that  the  case  of  Newstead  v.  Searles,  is  to  be  sup- 
ported on  special  grounds.    I  am  not  sure  that  the 
same  special  grounds  do  not  exist  in  this  case,  because 
some  property  valued  at  £1,000  was  brought  into 
settlement  by  the  husband.    But,  apart  from  that,  I 
think  we  are  bound  by  the  course  of  the  decisions, 
whatever  criticisms  may  have  been  made  in  some 
of  the  later  cases  as  to  the  grounds  on  which  those 
decisions  were  based.    Common  sense  requires,  unless 
there  is  something  contrary  to  the  language  of  the 
statute,  that  we  should  apply  the  same  construction 
to  the  word  "  volunteer  "  in  this  statute  as  has  been 
applied  to  it  in   relation  to    the  only  other  pur- 
poses as    to    which    any  legal   meaning    has  been 
given  to  that  word;    and  effect  has  been  given  to 
that  word  in  such  a  sense  as  to  make  the  children 
of  the  former  marriage  not  within  the  ordinary  role 
as  to  volunteers.    A  provision  for  the  children  of  a 
former  marriage  often  is  a  proper,  and  sometimes  a 
necessary,  part  of  a  settlement  on  a  second  marriage. 
A  woman  who  marries  a  second  time  certainly  alters 
very  materially  the  possibilities  of  succession  on  the 
part  of  the  children  of  her  former  marriage.     She 
makes  it  much  less  likely  that  suoh  children  wDl 
receive  the  benefits  which  they  might  have  received  if 
she  had  not  married  a  second  time.    In  the  absence 
of  any  attempted  evasion  of  the  law,  I  think  we  ought 
not  to  hold  that  suoh  a  reasonable  part  of  the  marriage 
settlement  would  be  at  all  within  the  mischief  of  the 
Act.    Of  oourse  this  judgment  would  not  apply  to 
any  class  of  beneficiaries  who  are  not  within  the  rule 
laid  down  in  Newstead  v.  Searles.    It  would  not  apply 
to  any  class  of  beneficiaries  who  are  not  within  the 
scope  of  the  marriage  consideration.    I  think,  there- 
fore, that,  as  regards  both  parts  of  the  case  as  to  the 
account  duty,  the  prayer  of  the  Crown  fails. 

Collins,  J. — I  am  of  the  same  opinion.  The  argu- 
ment for  the  Crown  is,  as  I  understand  it,  that  the 
particular  trusts  which  are  included  here  are  mainly 
in  favour  of  persons  who,  giving  no  valuable  con- 
sideration themselves,  must  be  deemed  to  be  volun- 
teers; and  the  Attorney-General,  while  admitting 
that  the  instrument  itself  cannot  be  described  as  a 
voluntary  settlement,  contends  that  the  particular 
disposition  in  favour  of  these  individuals  can  be 
isolated  from  the  rest  of  the  settlement,  and  as  they 
have  given  no  consideration  it  must,  as  against  them, 
be  deemed  to  be,  and  brought  into  aoeount  as,  a 
voluntary  settlement.  When  we  are  construing  the 
word  "volunteer"  in  sub-section  3  of  section  11  of 
the  Act  of  1889,  we  must  look  to  the  meaning  which 
that  word  bore  in  courts  of  equity  when  dealing  with 
a  subject-matter  similar  to  that  now  in  question ;  and 
it  seems  to  me  that  courts  of  equity  did  at  that  time 
regard  the  wife's  children  of  the  former  marriage  as 
not  coming  within  the  category  of  volunteers.  I 
think  the  case  of  Newstead  v.  Searles  shows  that  the 
wife's  children  by  her  former  marriage  do  not  come 
within  the  category  of  volunteers. 

Now  in  both  the  oases  of  Newstead  v.  Searles  and 
Gale  v.  Gale  there  was  an  application  on  the  part  of 
the  wife's  children  by  a  former  marriage  to  have  the 
trusts  in  the  settlement  between  her  and  her  future 
husband  executed  in  their  favour.  They  applied  both 
to  have  those  trusts  executed  in  their  favour,  and  also 
to  avoid  any  subsequent  trusts,  which,  under  the 
statute  of  Elizabeth,  would  have  defeated  the  trusts 
in  their  favour  if  they  had  been  volunteers.  If  they 
had  been  volunteers  they  would  not  have  been  in  a 
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position  to  demand  the  assistance  of  courts  of  equity, 
and,  therefore,  the  first  point  whether  or  not  they  are 
entitled  to  the  relief  claimed — that   is,  to   specific 
performance  of  the  settlement  in  their  favour — could 
not  be  decided  without  deciding  whether  they  were 
volunteers  or  not.    That  was  decided  in  their  favour 
by  Lord    Hardwicke,  whioh  involved  the  decision 
that  they  were  not  volunteers.     He  then  decided 
the  other  question,  Whether  or  not  they  had  lost 
their  right  by  reason  of   the   subsequent   convey- 
ance for  value  to  a  purchaser  P     He  decided  that 
also  in  their  favour,    and,  therefore,  it   seems   to 
me  that  on  both  points   he  was  of   opinion   that 
they  did  not  come  within  the  category  of  volun- 
teers.     That   case    is    dealt   with   by  Fry,  J.,   in 
Gals  v.  Gale,  and  he  there  refers  to  a  series  of  other 
decisions — one  of  them,    Clarke  v.    Wright,  in  the 
Exchequer  Chamber— to    the  same  effect,  and    he 
point*  out  that  in  Newstead  v.  Stories  Lord  Hardwicke 
did  decide  those  two  points,  and,  having  reviewed 
those  authorities,  he  came  to  the  conclusion  in  Gale  v. 
Oale  that  the  children  of  the  wife  by  a  former  mar- 
riage could  enforce  provisions  in  a  settlement  in  their 
favour.    That  does  not  deal  with  the  point  under  the 
statute  of  Elizabeth,  but  he  lays  down,  as  it  has  been 
laid  down  in  a  number  of  cases,  that  a  mere  volun- 
teer cannot  come  to  a  court  of  equity  and  ask  that 
court  to  enforce  some  voluntary  disposition  in  his 
favour.    He  repeats  that,  and  comes  to  the  conclu- 
sion that  the  children  in  that  case  were  in  a  position 
to  enforce  such  a  provision.    That  involves  a  direct 
decision  that  in  his  judgment  they  were  not  volun- 
teers.   He  explains  that  such  persons  are  deemed  to 
come  within  the  consideration  of  the  marriage.    If 
you  once  get  them  within  the  consideration  of  the 
marriage,  that  is  equivalent  to  saying  that  they  are 
not  volunteers.    They  are  within  the  consideration; 
and  are  persons  deemed  to  be  giving  consideration, 
and,  therefore,  they  are  not  volunteers.    It  seems  to 
me  clear  that  at  the  time  this  statute  was  passed, 
persons  in  the  position  of  the  wife's  children  here 
could  not  have  been  described  as  volunteers,  and 
could  not  have  been  defeated  if  they  had  sought  to 
enforce  the  trusts  for  their  benefit  in  an  application 
to  a  court  of  equity. 

That  being  so,  cud  this  Act  intend  to  take  away  the 
rights  of  such  persons  or  not  ?  In  using  the  term 
"volunteers"  without  giving  any  definition  of  it,  the 
statute  must  be  construed  as  dealing  with  the  class  of 
persona  who,  in  the  view  of  courts  of  equity,  would 
at  that  time  have  been  deemed  volunteers,  and  I  do 
aot  think  that  these  persons  are  volunteers.  The 
decision  in  Newstead  v.  Searles  was  a  decision  of  the 
Lord  Chancellor.  That  was  followed  by  the  decision 
nf  the  Exchequer  Chamber  in  Clarke  v.  Wright,  and 
by  Fry,  J.,  in  Oale  v.  Oale.  It  would  therefore  be 
Bjuite  impossible  for  us  to  refuse  to  follow  that  case, 
and  nothing  short  of  a  decision  of  the  House  of  Lords 
BfDuld  destroy  its  authority.  No  doubt  certain  dicta 
af  Lord  Selborne  have  been  cited  from  a  decision  of 
lie  Privy  CounciL  Though  these  dicta  are  of  the 
neatest  possible  weight,  they  cannot  in  any  way  affect 
W9  authority — as  upon  us— of  the  judgment  of  the 
Exchequer  Chamber  or  of  the  Lord  Chancellor.  The 
jther  authorities  cited  are  dicta  in  a  Scotch  appeal 
D  the  House  of  Lords,  whioh  would  be  no  authority 
apon  us.  Here  again  Lord  Selborne  has  put  an  inter- 
tatatfcm  upon  Newstead  v.  Searles  which  was  not  the 
law  adopted  by  the  Exchequer  Chamber,  whioh 
bowed  it.  Professing  the  most  profound  respect 
ir  anything  coming  from  Lord  Selborne  upon  that 
abject,  I  feel  that  I  am  not  at  liberty  to  act  upon  it, 
[I  were  prepared  even  to  accept  it.  It  seems  to  me 
the  case  before  us  stands  on  the  authority  of 
"  v.  Searles,    Clarke  v.  Wright,  and  Oale  v. 


Gale,  and  under  these  ciroumstanoes  I  think  the  case 
for  the  Crown  fails. 

Judgment  for  defendants,  with  costs  of  information. 

Solicitor  for  the  Crown,   The   Solicitor  of  Inland 
Revenue. 

Solicitors  for  the  defendants,  Tarry,  Sherlock,  <fc  Co., 
for  Blyth,  Norwioh. 


Prob.  Div.  &  Adm.  Div. 
Divorce. 


Nov.  5,  15. 


Taskeb  v.  Taskeb  and  Lows,  (a.) 

Married  woman — Husband  and  wife — Gifts  of  jewels 
during  marriage — Claim  by  husband — Paraphernalia 
—Married  Women9s  Property  Act,  1882  (45  <fc  46 
Vict.  c.  75),  s.  17. 

A  husband  possessed  of  considerable  wealth  gave  to  his 
wife  jewels  at  Christmas  time,  on  her  birthdays,  and  at 
other  times  as  "  peace-offerings,"  they  remained  in  her 
possession  except  when  they  were  deposited  at  the  bank 
for  safe  custody,  and  then  in  her  name,  and  the  cases 
were  marked  with  her  initials,  and  the  husband  never 
asserted  any  claim  to  them  until  a  petition  for  divorce 
was  presented,  when  he  claimed  them. 

Tne  Court  confirmed  the  registrar's  finding  on  the 
evidence,  that  as  a  fact  the  jewels  were  given  absolutely  to 
the  wife. 

Semble,  the  Married  Women* s  Property  Act,  1882, 
does  not  affect  the  law  as  to  paraphernalia. 

Claim  under  section  17  of  the  Married  Women's 
Property  Aot,  1882,  by  a  husband  for  jewels  given  to 
his  wife.  The  facts  and  arguments  are  set  out  in  the 
judgment. 

Nov.  5 — Inderwick,  Q.C.,  and  Priestley,  for  the 
husband,  the  claimant. 

WhateUy,  for  the  respondent. 

Cur.  adv.  vult. 

Nov.  15 — Jextnb,  P. — In  this  case  a  claim  was 
made  by  a  husband,  the  petitioner  in  a  divorce  suit, 
for  jewels  of  considerable  value,  against  his  wife, 
under  section  17  of  the  Married  Women's  Property 
Act,  1882.  The  claim  was  referred  to  the  registrar, 
and  I  had  his  report  before  me.  It  appears  from  that 
document  and  from  figures  supplied  to  me  on  the 
argument  that  the  value  of  the  jewels  originally  in 
dispute  was  £9,319  5b.,  but  that  as  to  a  portion  of 
those  jewels  worth  £1,163  5s.  the  claim  of  the  husband 
was  withdrawn,  for  the  reason,  as  to  almost  all  of 
them,  that  they  were  presents  before  the  marriage. 

The  learned  registrar  states  that  it  was  said,  but 
not  proved,  that  the  husband's  income  was  about 
£40,000  a  year.  I  was  told  that  this  was  an 
exaggeration,  but  that  undoubtedly  he  is  a  man  of 
large  means.  Before  the  registrar  the  husband 
contended  that  the  jewels  were  his  absolute  property, 
and  that  he  only  allowed  his  wife  to  use  them.  The 
wife,  on  the  other  hand,  maintained  that  the  jewels 
were  given  to  her  absolutely.  The  only  witnesses 
were  the  husband  and  wife,  and  there  can  be  no 
doubt  that  their  evidence  was  in  complete  contra- 
diction. He  alleged  that  he  had  used  expressions  to 
his  wife  about  the  jewels  clearly  indicating  that  they 
were  to  remain  his  property,  all  of  which  the  wife 
denied. 

The  learned  registrar  has  stated  that  from  the 
demeanour  of  the  wife  he  considered  her  evidence 

(a.)  Reported  by  J.  G.  Laino,   Esq.,  Barrister- 
at-Law. 
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was  to  be  relied  upon  rather  than  that  of  the 
husband,  and  he  thought  that  she  was  corroborated 
by  the  following  circumstances  :  first,  that  notwith- 
standing his  evidence  to  the  contrary,  the  husband 
never,  till  the  suit  was  threatened,  gave  his  wife  to 
understand  that  the  jewels  were  only  lent  to  her  for 
her  use;  secondly,  that  the  jewels  given  after 
marriage  were  handed  to  the  wife  in  the  same 
manner  and,  in  effect,  in  the  same  words  as  those 
given  before  marriage ;  thirdly,  that  the  jewels  were 
always  in  her  possession,  and  when  the  husband  and 
wife  were  abroad  were,  with  his  knowledge  and 
approval,  deposited  in  her  name  at  the  bank; 
fourthly,  that  some  of  the  articles  were  purchased 
about  Christmas  time  and  the  time  of  her  birthdays, 
thus  tending  to  confirm  her  statements  that  they  were 
Christmas  or  birthday  presents;  fifthly,  that  the 
cases  of  all  the  articles  were  marked  with  her 
initials — namely,  those  of  her  maiden  name  before 
her  marriage  and  of  her  married  name  after  marriage, 
and  this,  the  registrar  has  found,  was  done  in  every 
case  by  the  husband's  orders. 

I  see  no  reason  to  differ  from  the  learned  registrar 
on  the  question  before  him  on  his  findings  of  fact.  It 
was  a  case  in  which  much  depended  on  the  demean- 
our of  witnesses,  whom  the  registrar  had  the  oppor- 
tunity of  seeing.  I  also  agree  with  the  registrar 
that  the  circumstances  mentioned  by  him  corroborate 
the  wife's  account,  and  I  may  add  that  it  appears 
further  to  have  been  proved  that  a  portion  of  the 
jewels  in  question  of  considerable  value,  were  given 
as  what  were  termed  "  peace-offerings  "  on  occasions 
when  differences  between  the  husband  and  wife  had 
arisen  and  been  dispelled. 

Before  me,  however,  at  chambers  another  point 
was  taken  as  an  alternative  to  that  submitted  to 
the  registrar,  and  this  point  was  wholly,  or 
almost  wholly,  relied  on  before  me  in  court.  It 
was  said  that,  admitting  that  these  jewels  were 
given  by  the  husband  to  the  wife,  they  were  given  as 
paraphernalia,  and  that  so  the  husband  could  alien, 
and  can  reclaim  them.  The  effect  of  a  divorce  was 
not  suggested,  but  I  should  suppose,  on  divorce, 
a  wife  would  lose  her  right  to  paraphernalia.  The 
law  of  paraphernalia,  and  the  practice  of  consti- 
tuting paraphernalia,  are  unfamiliar,  if  not  anti- 
quated. But  no  doubt  before  the  Married  Women's 
Property  Act,  1882,  if  a  husband  expressly  indi- 
cated his  intention  to  make  a  gift  of  parapher- 
nalia, he  could  do  so,  and,  even  if  he  had  never  heard 
of  paraphernalia,  if  the  intention  were  made  manifest 
that  the  jewels  were  given  to  the  wife,  not  absolutely, 
but  for  her  use  as  a  wife,  this  peculiar  kind  of  pro- 
perty might  be  created.  But  I  think  that  in  some 
way,  either  from  the  use  of  apt  words,  or  by  inference 
from  the  facts  of  the  case,  it  must  have  been  shown 
that  the  intention  was  not  to  make  a  present  of 
jewels,  as  of  any  other  article  not  of  personal  use  in 
the  ordinary  sense,  which  would  formerly  have 
created  a  trust  for,  separate  use,  and  would  not  vest 
the  property  in  the  wife,  but  to  hand  over  the 
jewellery  only  for  the  wife's  decoration  so  long  as  the 
husband,  during  his  lifetime,  chose  she  should  be  so 
adorned. 

It  was  suggested  to  me  that  the  Married  Women's 
Property  Act,  1882,  abolished  paraphernalia.  I  do 
not  think  that  Act  affects  a  gift  of  paraphernalia, 
although  the  best  writers  might  have  taken  a  different 
view:  see  Macqueen,  Husband  and  Wife,  3rd  ed., 
p.  115;  Lush.,  Husband  and  Wife,  p.  41.  The 
creation  of  paraphernalia  did  not  imply,  nor  was  it 
dependent  on,  the  legal  identity  which,  for  most  pur- 
poses, existed  between  husband  and  wife  before  that 
Act,  and  which  is  so  largely  modified  by  it.  The 
question,  therefore,  whether  any  gift  was  a  gift  of 


paraphernalia  is  to  be  determined  now  on  the 
principles  as  before  that  Act. 

In  the  case  of  Graham  v.  Londonderry,  3  Atk. 
393,  a  question  arose  before  Lord  Hardwioke  as  to 
various  articles  given  to  Lady  Londonderry.  Some 
of  them  were  given  to  her  by  her  father-in-law, 
Governor  Pitt,  before  her  marriage,  some  by  the 
Begent  of  France  during  her  marriage  with  Lord 
Londonderry.  All  these  were  held  to  be  gifts  to  her 
separate  use  as  given  by  strangers  to  the  coverture. 
Lord  Hardwicke  further  referred  to  several  cases,  in 
which  gifts  of  jewels  and  other  property  to  a  wife  by  a 
husband  were  held  to  be  gifts  to  her  separate  use.  But 
with  regard  to  the  diamonds  in  a  necklace  given  by 
Lord  to  Lady  Londonderry,  Lord  Harwicke  said: 
"  This  is  not  to  be  considered  a  gift  merely  to  the 
separate  use  of  the  wife.  I  have,  indeed,  admitted  a 
husband  may  make  such  gifts,  but  where  he  expressly 
gives  anything  to  a  wife,  to  be  worn  as  ornaments  of 
her  person  only,  they  are  to  be  considered  merely  88 
paraphernalia,  and  it  would  be  of  bad  consequence  to 
consider  them  as  otherwise ;  for  if  they  were  looked 
upon  as  a  gift  to  her  separate  use,  she  might  dispose 
of  them  absolutely,  which  would  be  contrary  to  his 
intention."  It  was  not,  indeed,  in  that  case  necessary 
to  decide  whether  these  jewels  were  an  absolute 
gift  or  paraphernalia,  because  in  either  case,  as  Lord 
Hardwicke  points  out,  the  plaintiff,  Lady  London- 
derry's second  husband,  was  entitled  to  them.  Bat 
what  is,  I  think,  to  be  observed,  is  that,  although  we 
do  not  know  what  the  evidence  before  Lord  Hard- 
wicke was,  by  the  words  "when  he  expressly  gives 
anything  to  a  wife  to  be  worn  as  ornaments  of  her 
person  only,"  his  lordship  would  seem  to  be  referring 
to  some  words  or  act  showing  the  husband's  inten- 
tion, and  to  indicate  that  some  proof  of  the  kind  is 
necessary.  In  the  case  of  Northey  v.  Northey,  2  Atk. 
77,  previously  decided  by  Lord  Hardwicke,  there  was 
evidence  which  pointed  to  a  gift  of  paraphernalia, 
because  it  would  seem  that  the  husband  himself 
kept  the  jewels,  and  only  sometimes  permitted 
his  wife  to  wear  them.  In  the  case  of  Jervoite 
v.  Jervoite,  2  W.  R.  91,  17  Beav.  566,  the  hus- 
band bequeathed  to  his  wife  the  use  during  her 
life  of  "all  his  jewels,"  and  an  annuity  as 
well  as  some  other  property.  There  were  certain 
family  jewels  which  the  wife  had  worn ;  some  pearl 
ornaments  had  been  given  to  her  by  her  husband's 
aunt ;  and  her  husband  had  given  her  two  diamond 
bracelets.  It  was  held  that  the  family  jewels  did  not 
pass  to  the  wife  either  to  her  separate  use  or  as 
paraphernalia.  It  would  appear,  therefore,  that  as 
the  will  could  operate  on  them,  it  was  not  material 
whether  the  pearls  and  bracelets  belonged  to  the 
wife,  either  to  her  separate  use  or  as  paraphernalia. 
It  was,  however,  no  doubt,  decided  that  both  the 
pearls  and  the  diamond  bracelets  were  paraphernalia. 
With  regard  to  the  pearls,  I  feel  a  difficulty  in 
reconciling  the  decision  of  the  learned  judge  on  what 
was,  as  I  have  said,  not  a  material  point,  with  the 
rule  laid  down  by  Lord  Hardwicke,  that  articles 
cannot  be  paraphernalia  whioh  come  from  a  stranger 
to  the  coverture.  But,  as  regards  the  bracelets,  there 
was  evidence  on  which  it  might  well  be  held  that 
they  were  paraphernalia.  They  were  not  given  by 
the  husband  on  any  particular  occasion,  but  were 
rather  given  to  be  worn,  as  they  were,  with  the  family 
jewels,  and  one  bracelet  was  given  to  match  the  other. 
44  The  husband,"  the  Master  of  the  Rolls  said, 
"  evidently  bought  them  for  the  purpose  of  adorning 
his  wife." 

In  the  present  case  the  evidence  seems  to  me  to 
point  to  a  different  conclusion.  Clearly  meet,  if  not 
all,  the  jewels  were  Christmas  or  birthday  presents,  or 
were  peace-offerings  in  the  sense  I  have  referred  to. 
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Jewellery  liable  at  any  moment  to  be  reclaimed  would 
not  make  a  very  graceful  or  grateful  offering,  and  I 
see  nothing  to  show  that  the  husband  intended 
to  impress  the  character  of  paraphernalia  on  his 
gifts.  The  case  of  In  re  Vansittart,  Ex  parte 
Brown,  41  W.  R.  32,  [1893]  1  Q.  B.  181,  was 
referred  to  by  the  counsel  of  the  husband  as 
showing  the  legal  effect  of  a  gift  of  jewels  from  a 
husband  to  a  wife.  In  that  case  it  was  held  that  such 
&  gift  was  a  settlement  within  section  47  of  the  Bank- 
ruptcy Act,  1883,  on  the  ground  that  the  donor  con- 
templated the  retention  by  his  wife  of  the  present 
that  he  gave  her.  But  the  inference  which  I  draw 
from  that  case  is  the  reverse  of  that  suggested  to 
me.  It  may  well  be  that  a  voluntary  settlement 
roidable  by  creditors  was  created,  because  the  jewels 
were  given,  not  as  some  small  sums  might  be  given, 
for  immediate  expenditure,  but  to  constitute  a  per- 
manent possession  of  the  wife.  But  the  jewels 
became  the  property  of  the  wife,  and  no  doubt  she 
could  have  given  a  good  title  had  she  sold  them :  see 
In  re  Vansittart,  Ex  -parte  Brown,  41  W.  R,  286, 
[1893]  2  Q.  B.  377.  And  therefore  the  inference 
drawn  by  the  learned  judge  from  the  facts,  which, 
as  to  the  occasions  of  the  gifts,  were  very  like  those 
in  the  present  case,  was  not  that  the  wife  took  the 
jewels  as  paraphernalia,  but  rather  as  settled  to  her 
separate  use.  Indeed,  it  does  not  seem  to  have 
occurred  to  anyone  to  think  of  paraphernalia  in  con- 
nection with  that  case,  though  such  a  view  would  have 
been  conclusive  in  favour  of  the  creditors. 

I  think   therefore    that    the  jewels  in  this  case 
belong  to  the  wife,  and  that  the  husband's  claim  fails. 

Claim  disallowed. 

Solicitors    for    the    claimant,    Hawkes,    Stokes,    & 
McKewan. 

Solicitor  for  the  respondent,  E.  Hutchinson. 


lunacg. 

(Lord  Halsbury  ;  and  ) 

-  -    -   -      h,L.JJ.)J 


Dec.  17. 


Lbdiey  and  A.  L.  Smith, 

In  re  Shobtkedge.  (o.) 

Lunacy  —  Exercise  on  behalf  of  a  person  lawfully 
detained  as  a  lunatic,  of  a  power  of  appointing  new 
trustees —  Vesting  of  right  to  call  for  a  transfer  of 
Ooek— Lunacy  Act,  1890,  ss.  116,  128,  129. 

8.,  a  person  lawfully  detained  as  a  lunatic,  had  vested 
inker  a  power  to  appoint  new  trustees  of  a  settlement  all 
the  trustees  whereof  were  dead.  By  an  order  made  by 
the  judge  in  Lunacy,  A.  was  appointed  to  exercise  such 
tower  on  behalf  of  the  lunatic  by  appointing  certain 
fersons  named  in  the  order,  and  by  the  same  order  it  was 
itdarcd  thai,  upon  the  appointment  of  such  new  trustees, 
ftey  should  be,  and  they  were  thereby,  appointed  to  call 
for  a  transfer  of  certain  Government  stock  standing  in 
he  names  of  tJie  deceased  trustees. 

Held,  that  the  judge  in  Lunacy  had  jurisdiction,  under 
he  Lunacy  Act,  1890,  to  make  such  an  order. 

In  re  Bowmer,  7  W.  B.  313,  ZDeG.  &  J.  658,  dis- 
vssed  and  followed. 

Observations  as  to  the  future  practice  under  such 
mlers. 

This  was  an^ application  made  to  the  court  sitting  in 
junacy  for  the  purpose  of  meeting  certain  objections 

(a.)  Reported  by  Wm.  Scott  Thompson,  Esq., 
Barrister-at-Law. 


taken  by  the  Bank  of  England  to  an  order  dated  the 
19th  of  March,  1894,  made  in  Lunacy,  and  in  the 
matter  of  Louisa  Jane  Shortridge,  widow,  a  person 
lawfully  detained  as  a  lunatic,  though  not  so  found 
by  inquisition. 

Under  or  by  virtue  of  an  indenture  dated  the  8th 
day  of  February,  1864,  being  a  settlement  made  prior 
to  the  marriage  of  the  said  L.  J.  Shortridge,  certain 
trust  funds,  including  a  sum  of  Three  per  Cent.  Bank 
Annuities,  were  assigned  and  transferred  into  the 
joint  names  of  three  trustees  upon  certain  trusts, 
under  which  the  said  L.  J.  Shortridge  took  the  first 
life  interest,  and  by  the  same  indenture  the  said  L.  J. 
Shortridge  was  empowered,  in  the  usual  terms,  to 
appoint  new  trustees  in  the  place  of  the  said 
trustees. 

All  the  said  trustees  are  dead,  and  the  said  L.  J. 
Shortridge  having  become  of  unsound  mind,  and  her 
husband  being  dead,  an  application  was  made  in 
Lunacy  by  Senna  Jane  Stoyle,  the  sister  of  the  said 
L.  J.  Shortridge,  on  a  number  of  points  concerning 
the  estate  of  the  said  L.  J.  Shortridge. 

Upon  this  application  an  order  was  made  by  the 
judge  in  Lunacy  on  the  19th  of  March,  1894,  by 
which,  inter  alia,  it  was  ordered  that  the  said  S.  J. 
Stoyle  be  authorized  in  the  name  and  on  the  behalf 
of  the  said  L.  J.  Shortridge,  to  exercise  the  power  of 
appointing  new  trustees  vested  in  the  said  L.  J. 
Shortridge  by  the  said  indenture  of  settlement  by 
appointing  E.  B.  Bennett  and  S.  Wolferstan  as  new 
trustees  in  the  place  of  the  deceased  trustees,  and  to 
do  and  execute  such  acts,  deeds,  and  instruments  as 
might  be  necessary  and  proper  ;  and  that,  upon  the 
appointment  of  the  said  E.  B.  Bennett  and  S. 
Wolferstan  as  such  new  trustees  as  aforesaid,  they 
should  be  and  were  thereby  appointed  to  call  for  a 
transfer  into  their  joint  names  of  certain  Consolidated 
Stock  standing  in  the  books  of  the  Bank  of  England 
in  the  joint  names  of  the  deceased  trustees,  and  to 
receive  the  dividends  thereon  until  such  transfer. 

In  pursuance  of  the  said  order,  by  an  inden- 
ture dated  the  16th  of  April,  1894,  the  said  L.  J. 
Shortridge,  acting  by  the  said  Settna  Jane  Stoyle, 
appointed  the  said  Ellery  Arthur  Bennett  and  Sedley 
Wolferstan  trustees  of  the  settlement  in  the  place 
of  the  deceased  trustees. 

The  engrossment  of  the  last-mentioned  deed  was 
approved  by  the  judge  in  Lunacy,  but  was  not  in  any 
manner  verified  or  approved  by  the  court  after  execu- 
tion. 

The  said  order  of  the  19th  of  March,  1894,  was 
duly  served  on  the  Bank  of  England  together  with 
the  said  indenture  of  the  16th  of  April,  1894,  but 
the  bank  refused  to  act  on  it,  and  raised  two  objec- 
tions to  it  (so  far  as  is  material  to  this  report) :  (1) 
That  paragraphs  7  and  8  ought  to  have  been  the  sub- 
ject of  separate,  orders ;  and  (2)  that  the  court  had  no 
power  to  make  a  vesting  order  in  this  case. 

Miss  Stoyle  therefore  made  the  present  application, 
in  which  by  her  notice  of  motion,  served  upon  the 
bank,  she  asked  that  the  order  of  the  19th  of  March, 
1894,  as  above  set  forth,  might  stand  and  be  passed 
and  entered,  and  that  the  Bank  of  England  might  be 
ordered  to  act  upon  and  give  full  effect  to  such  order. 

Bowden,  for  Miss  Stoyle,  relied  upon  section  116, 
sub-section  (c),  and  sections  128  and  129  of  the 
Lunacy  Act,  1890,  and  pointed  out  that  sections  128 
and  129  are  respectively  re-enactments  of  sections  137 
and  138  of  the  Lunacy  Act.  1853. 

He  cited  In  re  Garrod,  34  W.  R.  157,  31  Ch.  D..  164 ; 
and  In  re  Bowmer,  7  W.  R.  313,  3  De  G.  &  J.  658. 

Latham,  Q.C\,  for  the  bank,  argued  that  In  re 
Bowmer  was  not  law.  [Lindley,  L.J. — It  is  sug- 
gested to  me  that  in  that  case  the  reference  to  section 
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137  of  the  Act  of  1853  ifl  wrong.  Section  136  is  the 
one  in  point.]  He  also  argued  that  the  order  ought 
to  have  been  intituled  in  the  matter  of  the  Trustee 
Act,  1893,  and  further  that  the  ease  is  not  provided 
for  by  the  Lunacy  Act,  1890,  the  lunatic  not  haying 
the  power  as  a  trustee,  nor  yet  for  her  own  benefit. 
[Rowden.— In  re  Skeats9  Trusts,  42  Ch.  D.  522,  38 
W.  R.  Dig.  202,  decides  that  a  power  of  appointing 
new  trustees  is  a  fiduciary  power.] 

He  also  cited  In  re  Noyce,  40  W.  R.  371,  [1892]  1 
Q.  £.  642. 

Lord  Halsbury. — I  am  of  opinion  that  this  order 
is  correct,  and  that  the  objections  of  the  Bank  of 
Ed  gland  ought  not  to  prevail.  We  have  the  prece- 
dent of  In  re  Bowmer  in  1859,  which,  when  it  is 
looked  into  and  explained,  seems  to  me  entirely  to 
embrace  this  case,  because  the  somewhat  hypercriti- 
cal objection  upon  the  words  of  the  128th  section  of 
the  Lunacy  Act,  1890,  that  this  power  is  vested  in  the 
lunatic  in  the  character  of  trustee  or  guardians  is 
abundantly  satisfied  by  the  decision  of  Kay,  J.,  in  In 
Skeats,  Skeats  v.  Evans.  That  view  has  also  been 
adopted  by  the  Lords  Justices  sitting  in  Lunacy  in 
thecaseof  Inre Blake,  W.  N.,  1887,  p  .173.  Therefore, 
I  think  that  the  128th  section  does  apply.  When  one 
has  the  128th  section  applying  to  this  case,  then  it 
appears  to  me  that  the  129th  section  also  applies. 
The  whole  scheme  of  section  129  was  that,  instead  of 
having  to  go  first  to  one  branch  of  the  oourt  and  then 
to  another,  the  order  should  be  made  by  one  court, 
and  I  think  that  the  129th  section  was  intended,  in  a 
compendious  form,  to  get  rid  of  all  the  circumlocu- 
tion, and  to  get  the  thing  done  under  one  piece  of 
parchment,  and  to  give  the  power  to  the  judge  in 
Lunacy  to  do  everything  necessary  for  the  benefit  of 
the  lunatic,  and  not  to  multiply  different  steps, 
whereby  costs  and  every  inconvenience  were  multi- 
plied. I  think  that  we  ought  to  construe  the  129  th 
section  as  embracing  not  only  the  order,  but  every- 
thing under  it.  That  is  what  was  intended  to  be 
done  by  this  order,  and  that  I  think  is  right. 

One  point,  and  one  only,  has  made  an  impression 
on  me,  and  that  is  this :  It  does  seem  unreasonable 
that  where  the  deed  is  brought  to  the  bank  it  should 
be  the  duty  of  the  bank's  clerk  to  verify  the  execution 
of  the  deed  or  the  genuineness  of  the  person  sup- 
posed to  execute  it.  And  I  think  that  in  future  it 
would  be  as  well  that  some  certificate  should  be 
brought  with  the  deed,  so  as  to  justify  the  bank  and 
assist  them  in  keeping  the  books  correctly.  That, 
however,  was  not  the  objection  made.  In  future,  if 
it  is  thought  right,  I  have  no  doubt  some  communica- 
tion will  be  made  by  the  master.  For  myself,  I  am 
satisfied  that  the  order  as  drawn  up  is  right,  and  I 
think  that  the  objections  to  it  ought  not  to  prevail. 

Ldtdley,  L.J. — I  think  that  the  objection  that 
this  order  is  ultra  vires  is  untenable  upon  the  con- 
struction of  the  sections  of  the  Lunacy  Act  of  1890. 
No  doubt  when  section  116,  which  is  one  of  the  most 
beneficial  sections,  was  introduced  it  was  foreseen 
that  there  would  be  very  great  difficulty  and  expense 
in  making  orders  under  that  section  if  parties  had  to 
go  before  both  the  High  Court  of  Chancery  and 
before  the  judge  under  the  lunacy  jurisdiction.  I 
cannot  help  thinking  that  one  of  the  main  objects  of 
this  section  was  to  invest  the  judge  in  Lunacy  with 
power  to  make  orders  in  Lunacy  appointing  new 
trustees,  and  that  that  was  more  or  less  skilfully  in- 
corporated in  the  Act  of  1890.  I  do  not  know  that 
they  are  incorporated  quite  so  skilfully  as  they  might 
have  been,  but  I  am  satisfied  that  under  section  116, 
sub-section  2,  and  sections  128  and  129  there  is  ample 
power  to  make  the  order  which  is  said  to  be  ultra 
vires.    That  a  person  who  has  a  power  of  appointing 


trustees  is  within  section  128  has  been  decided  more 
than  once.  As  I  understand  it,  that  decision  wu 
arrived  at  in  1859  in  the  case  of  In  re  Bowmer  by  one 
of  the  most  cautious  and  experienced  judges  who  ever 
sat,  who  we  know  looked  after  the  accuracy  of  these 
orders  most  vigilantly.  That  has  been  followed  more 
or  less  ever  since.  We  are  asked  to  say  that  that  is 
all  wrong.  I  decline  to  do  so.  Moreover,  Cotton, 
L.J.  (in  In  re  Blafye,  referred  to  in  an  anonymous 
case  of  In  re  X.,  42  W.  R.  657,  [1894]  2  CL 
415),  held  that  such  a  person  did  come  within  the 
Lunacy  Regulation  Act,  1853.  Then  there  is  the  deci- 
sion of  Kay,  L.J.  (then  Kay,  J.),  in  the  case  of  In  n 
Skeats,  to  the  effect  that  the  power  of  appointing  new 
trustees  is  a  fiduciary  power.  I  have  no  doubt  about 
it  myself,  and  when  we  put  that  to  Mr.  Latham  and 
suggested  that  such  a  person  must  come  within  the 
terms  of  the  section,  he  suggested  that  the  power  was 
vested  in  the  trustee  in  some  ministerial  character.  1 
decline  to  accent  that  suggestion. 

Then  it  is  said  that  apart  from  that  the  order  ii 
wrong,  because  it  is  not  in  two  parts.  That  appears 
to  me  not  to  be  supported  by  any  sound  reason. 
Nothing  is  more  common  than  for  orders  to  be  made 
that  upon  such  a  thing  happening  such  a  thing  shall 
follow.  So  far  as  that  objection  goes  I  think  it  is 
untenable. 

No  doubt  it  is  desirable  for  the  Bank  of  England 
to  have  what  they  call  clean  orders,  and  there  is 
some  sense  in  it,  and  it  is  desirable  that  our  orders 
should  not  trammel  the  business  of  the  bank,  who 
have  enormous  duties  to  discharge.  If  they  had 
suggested  that  they  were  not  satisfied  that  the  par- 
ticular deed  had  been  executed,  if  they  had  raised 
that  point,  I  cannot  help  thinking  that  there  would 
have  been  good  sense  in  it.  But,  instead  of  that, 
they  say,  "Your  order  is  all  wrong,"  and  they  want 
to  force  the  court  to  draw  up  its  orders  in  a  way  that 
suits  them.  I  protest  against  that;  I  thank  them 
for  pointing  out  any  slip  which  makes  the  order 
wrong ;  but  when  the  order  is  right  it  is  for  the  bank 
to  obey  it.  I  will  speak  to  the  master  and  get  what 
I  think  will  be  convenient — namely,  that  there  should 
be  something  put  in  the  order  or  some  kind  of  cer- 
tificate which  will  be  better  than  the  letter  of  the 
solicitor  to  show  that  that  is  the  deed  on  which  the 
bank  have  to  act.  I  think  that  they  are  entitled  to 
that;  but  that  is  not  what  they  wanted.  They 
wanted  to  put  the  lunatic's  estate  to  the  expense  and 
trouble  of  getting  what  they  call  a  dean  order.  I 
protest  altogether  against  that.  It  is  the  bank's 
business  to  obey  the  order. 

A.  L.  Smith,  L.J.,  oonourred. 

Solicitors,  Surr,  Oribble,  <fe  Co.,  for  Butted,  Rowt,  & 
Munday,  Plymouth ;  Freshfields  <fe  Williams. 


(Routt  of  Appeal* 


*1 

TO) 


Jan.  28. 


Original  motion. 

(Lord  Esher,  M.R.,  and 

iindley  and  Rigby,  L. JJ 

Robarts  v.  French,  (a.) 

Practice — Dismissal  of  action  for  want  of  prosecution- 
Order  for  new  trial — Default  in  entering  action  for 
new  trial. 

Where  the  Court  of  Appeal  has  ordered  a  new  trial, 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barriater-at- 
Law. 


I 


MXLm.      cm,.  »,  is*.]       THE  WEEKLY  REPORTER. 


259 


Court  of  Appeal. 


Bobabts  v.  French. — Kennedy  v.  Dodson. 


Coubt  of  Appeal. 


and  the  party  who  has  obtained  the  order  has  not  entered 
the  action  for  trial ,  the  Court  of  Appeal  has  no  original 
jurisdiction  to  entertain  a  motion  to  dismiss  the  action 
for  want  of  prosecution. 
The  proper  place  to  make  the  application  is  at  chambers. 

Motion  to  dismiss  the  action  for  want  of  prosecu- 
tion. 

A  verdict  and  judgment  having  been  entered  for 
the  defendant,  the  Court  of  Appeal,  on  the  oth  of 
June,  1894,  ordered  a  new  trial.  The  plaintiff  did 
not  set  down  the  action  for  trial,  and  the  defendant 
now  moved  as  above. 

Stephen  Lynch,  for  the  defendant. — It  is  submitted 
that  tiiis  court  is  the  proper  court  to  which  to  make 
this  application.  [Lord  Esher,  M.R. — Ought  you 
not  to  have  applied  at  chambers  ?]  No  time  having 
been  limited  in  the  order  for  setting  down  the  action 
tor  a  new  trial,  a  master  at  chambers  has  no  power  to 
limit  that  order.  This  court  alone  can  deal  with  and 
interpret  it.  The  defendant  does  not  want  to  go  to 
the  expense  of  setting  the  action  down  for  trial  and 
haying  his  witnesses  present  when  the  plaintiff  may 
not  appear. 

Montague  Lush,  for  the  plaintiff. 

Lord  Esher,  M.R. — In  my  opinion  we  have  no 
jurisdiction  to  hear  this  application,  which  does  not 
come  before  us  by  way  of  appeal. 

Lutdlet,  L.  J. — I  have  no  doubt  that  the  proper 
place  to  make  this  application  is  at  chambers.  I  fully 
appreciate  the  technical  point  that  has  been  put  to  us, 
but  I  do  not  think  that  it  is  in  any  way  inconsistent 
with  our  order  of  the  5th  of  June  last,  that  an  applica- 
tion should  be  made  at  chambers  to  dismiss  the  action 
for  want  of  prosecution. 

Rigby,  L.J.,  concurred. 

Motion  dismissed. 

Solicitor  for  the  plaintiff,  H.  Keeble. 

Solicitors  for  the  defendant,  Champion  &  Henderson. 


Jan.  17. 


From  Lancaster  Palatine  Court     \ 

of  Chancery.  / 

(Lord  Herschell,  L.C.,  and  Lindley  I 

and  A.  L.  Smith,  L.JJ.)  J 

Kennedy  v.  Dodson.  (a.) 

Practice — Discovery—  Interrogatories — Relevancy  of. 

The  plaintiff,  the  trustee  in  bankruptcy  of  C,  by  his 
statement  of  claim  alleged  that  C.  and  the  defendant 
lad  carried  on  business  in  co-partnership  as  dealers  in 
landed  property,  and  that  certain  property  conveyed  to  C. 
and  the  defendant  as  tenants  in  common  had  been  pur- 
chased for  the  purposes  of  the  said  business.  The 
plaintiff  claimed  a  declaration  that  this  property  belonged 
to  C.  and  the  defendant  as  co-partners,  and  that  the 
defendant  was  liable  to  account  to  the  plaintiff  for  the 
share  of  C.  therein.  The  defendant  denied  that  he  had 
carried  on  business  in  co-partnership  with  C,  or  that  the 
property  in  question  was  partnership  property.  The 
plaintiff  administered  interrogatories  to  the  defendant, 
whereby  he  asked  the  defendant,  among  other  things,  to 
fits  a  list  of  the  properties  he  and  C.  had  been  jointly 
hiterested  in  prior  to  and  subsequent  to  a  certain  date, 
i*d  also  to  state  whether  there  were  any,  and,  if  so, 
vhaty  written  articles  of  agreement  between  C,  and  the 
defendant  with  reference  to  the  purchase  of  landed 
properties. 

(a.)   Reported  by  Abnold  Glover,  Esq. ,  Barrister  • 
at-Law. 


Held,  that  these  interrogatories  were  not  relevant  to  the 
issue,  and  ought  to  be  disallowed. 

The  decision  of  the  Vice- Chancellor  of  the  County 
Palatine  reversed. 

Appeal  from  the  decision  of  the  Vice-chancellor  of 
the  County  Palatine  of  Lancaster. 

This  action  was  brought  by  the  trustee  in  bank- 
ruptcy of  Hugh  Carswell,  deceased.  The  plaintiff, 
by  bis  statement  of  claim,  alleged  that  Carswell  and 
the  defendant  had  carried  on  business  in  co-partner- 
ship as  sellers  of,  and  dealers  in,  landed  property, 
ana  that  amongst  purchases  made  for  the  purposes  of 
their  said  business  was  a  purchase  of  certain  property 
in  Manchester  conveyed  to  Carswell  and  the  defend- 
ant as  tenants  in  common  by  an  indenture  dated  the 
18th  of  September,  1873.  The  plaintiff  claimed  a 
declaration  that  the  premises  comprised  in  this 
indenture  belonged  to  Carswell  and  the  defendant 
as  co-partners,  and  that  the  defendant  was  liable  to 
account  to  the  plaintiff  for  the  share  of  Carswell 
therein,  and  for  the  gains  and  profits  arising  there- 
from. The  defendant,  by  his  defence,  denied  that 
he  had  carried  on  business  with  Carswell,  and  denied 
that  the  premises  comprised  in  the  indenture  of  the 
18th  of  September,  1873,  were  purchased  as  part  of, 
or  for  the  purposes  of,  any  partnership  business. 

The  defendant,  by  his  affidavit  of  documents, 
disclosed,  among  other  documents,  an  account  in- 
dorsed :  "  Carswell  &  Dodson's  property  accounts. — 
J.  B.  Dodson  in  account  with  Hugh  Carswell.  Clos- 
ing account."  The  account  was  headed,  "Messrs. 
Carswell  &  Dodson  in  account  with  Hugh  Cars  well," 
and  referred  to  several  properties  in  Manchester  other 
than  the  property  in  question. 

The  plaintiff  having  administered  oertain  interrog- 
atories to  the  defendant,  the  Vice-chancellor,  on  the 
application  of  the  plaintiff,  made  an  order  that  the 
defendant  should  answer  these  interrogatories,  as 
altered  by  the  Vice- Chancellor. 

The  interrogatories,  as  altered,  were  as  follows : — 

1.  Give  a  list  of  the  properties  you  and  the  late 
Mr.  Hugh  Carswell  were  jointly  interested  in  prior 
to  and  subsequent  to  the  21st  of  January,  1873. 

2.  State  the  terms  and  conditions  between  you  and 
the  said  Hugh  Carswell  with  respect  to  the  purchase 
or  acquirement  of  such  properties. 

3.  Also  state  in  what  proportion  the  purchase- 
money  of  such  properties  was  found  in  each  instance. 

4.  State  how,  and  when,  such  properties  respectively 
were  disposed  of,  and  in  what  proportions  was  the 
purchase-money  divided  between  you  and  the  said 
Hugh  Carswell. 

5.  State  how  and  in  what  proportions  were  the  rents 
or  profits  arising  from  such  properties  disposed  of  as 
between  yourself  and  the  said  Hugh  Carswell. 

6.  Were  there  any,  and  if  so  what,  written  articles 
of  agreement  between  you  and  the  said  Hugh  Carswell 
with  reference  to  the  purchase,  management,  or  sale 
of  any  such  properties  r 

The  defendant  appealed. 

Astbury,  for  the  appellant. — The  interrogatories  are 
irrelevant  to  the  issue  in  the  action,  and  should  be 
disallowed. 

He  referred  to  Hollis  v.  Goldfinch,  1  B.  &  Cr.  205, 
at  p.  218. 

Maberly,  for  the  plaintiff. — The  interrogatories  are 
relevant:  see  Stephen's  Digest  of  the  Law  of  Evi- 
dence, Part  I.,  chap.  2.  The  6th  interrogatory  is  at 
all  events  admissible,  for  a  party  may  inteirogate  as 
to  a  special  document  in  spite  of  a  general  denial : 
Hall  v.  Truman,  29  Ch.  D.  320,  33  W.  R.  Dig.  73. 

Lord  Herschell,  L.C. — In  this  case  an  action  was 
brought  by  the  plaintiff,  as  the  trustee  in  bankruptcy 
of  one  Carswell,  against  the  defendant,  for  a  declara- 
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tion  that  a  plot  of  land  comprised  in  an  indenture  of 
the  18th  of  September,  1873,  belonged  to  Carswell 
and  the  defendant  as  co-partners,  and  that  the 
defendant  was  liable  to  account  to  the  plaintiff  on 
that  footing.  In  that  action  the  defendant  denied 
that  he  and  Carswell  acquired  this  property  as  co- 
partners, though  he  did  uot  deny  that  they  acquired 
it  as  co-owners.  That  was  the  question  at  issue. 
Thereupon  the  plaintiff,  having  got  discovery  of 
documents  and  an  affidavit  that  the  defendant  had 
no  other  document  in  his  possession  relevant  to  the 
issue,  administers  interrogatories  to  the  defendant. 
The  issue  is,  What  were  the  terms  on  which  the  parties, 
who  were  admittedly  co-owners,  purchased  this  pro- 
perty P  No  interrogatories  are  admissible  the  answer 
to  which  would  not  be  relevant  to  that  issue;  that  is, 
interrogatories  the  facts  stated  in  answer  to  which, 
one  way  or  the  other,  would  be  not  relevant.  [His 
lordship  read  the  interrogatories.] 

In  my  opinion  these  are  not  interrogatories  the 
answers  to  which  would  be  revelant  to  the  issue. 
Suppose  the  defendant  says,  I  did  enter  into  such 
ana  such  transactions  at  such  and  such  dates  on  such 
and  such  terms,  would  that  be  relevant  to  the  issue 
what  were  the  terms  on  which  this  property  was 
purchased  ?  Suppose  the  defendant  stated  that  the 
other  properties  were  purchased  on  terms  entirely 
different,  are  these  issues  which  could  be  entered 
into  in  trying  this  question  P  Could  the  plaintiff  say 
to  the  judge,  I  will  show  you  that  Carswell  and  the 
defendant  purchased  twenty  properties  on  certain 
terms  before  1873,  and  that  they  purchased  ten 
properties  afterwards  P  Would  the  judge  be  bound 
to  try  the  terms  on  which  all  those  properties  were 
purchased  for  the  purpose  of  determining  the  terms 
upon  which  the  property  in  question  was  purchased  ? 
No  doubt  there  are  cases  in  which  evidence  of  what 
happened  in  one  transaction  may  be  relevant  to  the 
question  of  what  happened  in  another.  I  do  not 
dispute  that  general  proposition.  In  the  present 
case  the  suggestion  is  this,  that  if  it  can  be  proved 
that  in  a  number  of  prior  transactions  Carswell  and 
the  defendant  had  been  purchasing  land  on  partner- 
ship terms,  that  would  render  it  probable  that  that 
was  the  nature  of  this  transaction  also.  But  that  is 
not  relevant  evidenoe.  Cases  of  this  description  are 
not  determined  upon  probabilities,  but  upon  specific 
evidence  of  what  happened  upon  the  particular 
occasion.  It  is  said  that  many  of  these  questions 
might  be  put  to  the  defendant  on  cross-examination, 
but  that  would  not  be  for  the  purpose  of  proving 
what  this  particular  transaction  had  been,  except  to 
the  extent  of  showing  that  the  defendant's  evidence  as 
to  this  particular  transaction  was  not  to  be  credited 
because  of  the  admissions  made  by  him  with  regard 
to  the  other  transactions.  But  because  these 
questions  might  be  put  to  the  defendant  in  cross- 
examination  it  by  no  means  follows  that  the  evidence 
as  to  such  transactions  would  be  relevant  evidence  to 
be  given  in  chief  by  the  plaintiff.  I  entertain  a 
strong  opinion  that  interrogatories  of  this  description, 
unless  strictly  relevant  to  the  point  at  issue  in  the 
action,  ought  to  be  rigorously  excluded.  They 
cause  a  great  amount  of  hardship  and  oppression. 
They  oast  upon  a  defendant,  merely  because  a  writ 
has  been  served  upon  him,  the  burden  of  submitting 
to  an  intolerable  amount  of  trouble  and  annoyance, 
and  if  he  refuses  to  answer  he  may  be  sent  to  prison. 
Here  the  defendant  is  asked  to  give  a  list  of  all 
properties  prior  to  1873  in  whiohhe  and  the  bankrupt 
were  jointly  interested,  and  to  state  the  terms  and 
conditions  on  which  such  properties  were  purchased. 
In  order  to  answer  that  question  he  must  rake  up  all 
these  transactions,  it  may  be  for  a  period  of  twenty 
years  before  1873. 


It  is  said  that  he  may  have  diaries  relating  to  these 
transactions.  So  much  the  worse  for  him.  Lucky 
man  if  he  has  destroyed  them.  Nothing  better  shows 
the  practical  wisdom  of  destroying  books  and  papers 
which  relate  to  transactions  which  are  done  with. 
In  my  opinion  there  has  sometimes  been  too  great 
laxity  in  the  past  in  allowing  interrogatories.  It  is 
that  system  whioh  has  largely  contributed  to  make 
the  very  name  of  law  stink  in  the  nostrils  of  many 
sensible  men.  They  say  they  would  rather  pay  s 
claim  for  which  they  are  not  legally  responsible  than 
take  the  trouble  necessary  to  answer  interrogatoriei 
of  this  kind.  In  my  opinion  neither  party  ought  to 
be  compelled  to  answer  interrogatories  of  this  descrip- 
tion, which  cause  a  great  amount  of  trouble  and 
difficulty,  unless  they  arte  clearly  relevant  to  the 
issue.  It  is  said  that  the  last  interrogatory,  which 
suggests  the  existence  of  articles  of  partnership,  ought 
to  be  allowed.  I  think  that  that  interrogatory 
oomes  within  the  same  category  as  the  others,  but, 
further,  I  think  that  it  is  answered  by  the  defendant's 
affidavit  of  documents,  which  sets  out  a  number  of 
documents,  and  contains  the  usual  statement  that  the 
defendant  had  not  in  his  power  or  possession  any 
other  document  relevant  to  the  matters  in  question. 
It  is  true  that,  notwithstanding  the  general  denial 
contained  in  an  affidavit  of  documents,  if  the  court 
has  reason  to  believe  that  some  specific  document  hat 
been  omitted,  it  may  allow  interrogatories  to  be  put 
as  to  that.  But  in  this  case  there  is  nothing  to  sug- 
gest the  existence  of  any  articles  of  partnership.  I  see 
nothing  in  the  account  which  has  been  produced  by 
the  defendant  which  points  to  partnership  as  distin- 
guished from  co-ownership.  It  is  true  that  the 
account  is  headed  "  Carswell  &  Dodson's  Property 
Accounts,"  and  it  is  more  common  to  find  the  names 
coupled  in  the  case  of  partners  than  in  the  case  of  co- 
owners.  But  that  in  itself  is  far  too  slight  a  thing  to 
afford  any  ground  for  belief  in  the  articles  of  partner- 
ship. I  think  that  the  defendant  ought  not  to  be 
compelled  to  answer  these  interrogatories,  and  that 
the  judgment  of  the  Vice-chancellor  must  be 
reversed. 

Lindley,  L.J. — I  am  of  the  same  opinion.  Under 
ordinary  circumstances  one  would  not  think  of 
interfering  with  the  court  below  in  a  matter  which  is 
very  much  a  matter  of  discretion,  but  I  cannot  heJn 
thinking  that  these  interrogatories  are  vexatious  and 
oppressive  to  such  an  extent  that  the  defendant  ought 
not  to  be  compelled  to  answer  them.  They  are 
opposed  to  the  fundamental  principles  of  discovery 
which  are  stated  in  Wigram,  V.C.'s  book  on  Discovery. 
The  second  proposition,  stated  on  p.  15,  is  as 
follows: — "It  is  the  right,  as  a  general  rule,  of  a 
plaintiff  in  equity  to  exact  from  the  defendant  a 
discovery  upon  oath  as  to  all  matters  of  fact  which, 
being  well  pleaded  in  the  bill,  are  material  to  the 
plaintiff's  case  about  to  come  on  for  trial,  and  which 
the  defendant  does  not  by  his  form  of  pleading 
admit."  That  renders  it  necessary  to  say  a  few 
words  as  to  what  are  "  matters  of  fact  which*  being 
well  pleaded  in  the  bill,  are  material  to  the  plaintiffs 
case."  What  ought  a  properly  drawn  bill  to 
contain  P  It  ought  to  contain  a  statement  of  those 
facts,  and  those  facts  only,  which,  if  proved,  wul 
entitle  the  plaintiff  to  a  decree.  It  ought  not  to 
contain  the  evidence  of  those  facts.  Of  course  in 
some  cases  it  is  difficult  to  draw  the  line  between 
those  facts  which  are  properly  contained  in  the  hill 
and  those  which  are  not,  but  in  cases  of  doubt  the 
practice  of  the  court  has  always  been  to  find  oat 
whether  the  facts  as  to  which  information  is  required 
are  so  material  as  to  render  discovery  reasonable. 
At  p.  165  Wigram,  V.C.,  says  this :  "  In  determining 
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whether  particular  discovery  is  material  or  not,  the 
court  will  exercise  a  discretion  in  refusing  to  enforce 
it  where  it  is  remote  in  its  bearings  upon  the  real 
point  at  issue,  and  would  be  an  oppressive  inquisition." 
The  facts  properly  stated  in  this  statement  of  claim 
are  that  Carswell  and  defendant  bought  a  certain 
properly  in  Manchester,  and  that  the  plaintiff  claims 
that  that  property  is  partnership  property,  and  relief 
on  that  footing.  The  plaintiff  is  entitled  to  discovery 
with  reference  to  those  allegations,  but  he  wants 
information  as  to  a  number  of  other  transactions 
which  took  place  between  the  parties  in  order  to  raise 
a  probability  that  this  was  a  partnership  transaction. 
To  ask  the  defendant  to  take  the  trouble  to  go 
through  his  books  and  papers  for  so  many  years  is,  in 
my  opinion,  vexatious  and  oppressive  to  the  last 
degree.  The  vexation  and  oppression  of  suoh  a  task 
can  only  be  properly  estimated  by  persons  who  have 
to  answer  interrogatories  of  that  kind.  I  doubt  very 
much  whether  this  information  would  be  admissible 
in  evidence,  but  supposing  it  would,  it  does  not 
follow  that  the  plaintiff  would  be  entitled  to 
discovery  of  it.  Examining  witnesses  at  the  trial 
and  obtaining  discovery  before  the  trial  are  two 
totally  different  matters.  If  the  decision  of  the  Vice- 
Chancellor  were  anywhere  near  the  line  I  should  be 
alow  to  differ  from  him  in  a  matter  which  is  largely 
a  matter  of  discretion,  but,  in  my  opinion,  to  compel 
the  defendant  to  answer  these  interrogatories  would 
be  most  oppressive.  I  think  the  appeal  should  be 
allowed. 

A.  L.  Smith,  L.J. — I  have  come  to  the  conclusion 
that  these  interrogatories  ought  not  to  be  allowed. 
In  my  opinion  the  legitimate  use,  and  the  only  legiti- 
mate use,  of  interrogatories  is  to  obtain  admissions 
from  the  party  interrogated  of  facts  which  it  is 
necessary  for  the  party  interrogating  to  prove  in 
order  to  establish  his  case,  and  if  the  party  interro- 
gating goes  further,  and  seeks  by  his  interrogatories 
to  get  from  the  party  interrogated  matters  which  it 
is  not  incumbent  on  him  to  prove,  although  suoh 
matters  may  indirectly  assist  his  case,  the  interroga- 
tories ought  not  to  be  admitted.  The  plaintiff  is  the 
trustee  in  bankruptcy  of  a  person  named  Carswell. 
He  brines  an  action  against  Dodson  with  reference  to 
the  purchase  of  a  plot  of  land  in  1873,  and  he  claims 
that  that  land  was  bought  by  Garswell  and  Dodson  as 
partnership  property.  That  is  the  issue  between  the 
parties.  The  plaintiff  then  administers  interrogatories 
to  the  defendant.  What  does  he  ask  him  P  Does  he 
ask  him  a  single  question  relevant  to  that  issue  ? 
Does  he  ask  him,  "  Did  you  enter  into  partnership  with 
Carswell  in  respect  of  this  piece  of  land  ?  "  He  does 
nothing  of  the  sort.  What  he  does  ask  him  is  this : 
Prior  to  1873  and  subsequent  to  1873  did  not  you  have 
dealings  with  Carswell  with  respect  to  land  ?  He  may 
have  had  twenty  dealings  with  Carswell  with  regard 
to  other  properties ;  the  issue  is,  What  was  his  deal- 
ing with  Carswell  with  respect  to  this  property.  I 
agree  that  if  Dodson  were  in  the  witness  box  and 
denied  he  was  ever  in  partnership  with  Carswell  it 
would  be  relevant  to  the  question  whether  he  was 
tefling  the  truth  to  ask  him  whether  he  had  not 
dealings  with  regard  to  properties  A.,  £.,  C,  D.,  and 
E.,  and  whether  he  was  not  in  partnership  with 
Garswell  in  respect  of  each  of  those  properties.  But 
that  is  a  different  matter.  In  my  opinion  these 
interrogatories  ought  not  to  be  admitted,  and  the 
appeal  ought  to  be  allowed. 

Appeal  allowed. 

Solicitors,  D.  P.  Boots,  for  Boote  &  Edgar,  Man- 
chester; Crofton,  Craven,  &  Worthington,  Manchester. 
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Haxfstaehgl  v.  American  Tobaooo  Co.  (a.) 

Copyright  —  International  copyright  —  Registration  — 
Foreign  picture — Country  where  "first  produced" — 
International  Copyright  Act,  1886  (49  &  50  Vict.  c. 
33),  m.  2  (3),  11. 

It  is  not  necessary,  in  order  to  maintain  an  action 
brought  under  the  International  Copyright  Act,  1886, 
for  infringement  of  tlw  copyright  in  a  foreign  picture, 
that  the  plaintiff  should  register  his  copyright  in  this 
country. 

The  country  in  which  a  picture  is  "first  produced*9 
within  the  meaning  of  section  2,  sub-section  3,  of  the 
International  Copyright  Act,  1886,  is  that  in  which  it 
is  first  published. 

Hantstaengl  Art  Publishing  Co.  v.  Holloway, 
[1893]  2  Q.  B.  1,  41  W.  R.  Dig.  56,  approved. 

Appeal  from  the  judgment  of  Pollock,  B.,  at  the 
trial  of  the  action  without  a  jury. 

The  action  was  brought  in  respect  of  the  infringe- 
ment of  the  plaintiff's  copyright  in  a  picture  called 
"The  Love  Letter."  The  picture  was  painted  at 
Florence  by  an  Italian  artist,  by  whom,  while  it  was 
in  his  studio,  it  was  sold,  together  with  the  copyright 
therein,  to  an  Italian  picture  dealer,  who  subsequently 
sold  the  copyright  to  the  plaintiff  at  Munich.  The 
plaintiff,  who  was  a  German  art  dealer,  had  a  photo- 
graph taken  of  the  picture  at  Munich,  after  which  the 
picture  itself  was  sent  back  to  Italy.  The  plaintiff 
published  the  photograph,  and  sold  copies  in  Germany 
and  England.  The  defendants,  who  were  American 
tobacco  merchants,  had  caused  copies  of  the  picture 
to  be  made,  and  were  exhibiting  and  distributing 
them  in  England  as  advertisements  of  their  tobacco. 
The  plaintiff  claimed  an  injunction  to  restrain  the 
defendants  from  continuing  so  to  exhibit  or  distribute 
copies  of  the  picture. 

The  plaintiff  had  not  registered  his  copyright 
either  under  the  Fine  Arts  Copyright  Act,  1862,  or 
under  any  of  the  provisions  of  the  International 
Copyright  Acts. 

The  question  raised  at  the  trial  was  whether  non- 
registration under  the  latter  Acts  precluded  him 
from  maintaining  the  action.  The  plaintiff  contended 
that,  according  to  the  true  construction  of  the 
International  Copyright  Act,  1886,  the  case  was 
governed  by  German  law,  under  which  registration 
was  not  necessary.  The  defendant  contended  that 
the  case  was  governed  by  Italian  law,  and  that  under 
that  law  registration  was  a  condition  precedent  to  an 
action. 

The  International  Copyright  Act,  1886,  was  passed 
for  the  purpose  of  giving  effect  to  a  convention, 
which  was  agreed  to  at  an  international  conference 
held  at  Berne  in  September,  1885,  for  protecting  the 
rights  of  authors  over  their  literary  and  artistic  works. 
The  contracting  parties  to  the  convention  were  the 
following  States  :  Great  Britain,  Germany,  Belgium, 
Spain,  France,  Hayta,  Italy,  Switzerland,  and  Tunis. 
By  article  1 :  "  The  contracting  States  are  consti- 
tuted into  an  union  for  the  protection  of  the 
rights  of  authors  over  their  literary  and  artistic 
works." 

By  article  2 :  "  Authors  of  any  of  the  countries  of 
the  union,  or  their  lawful  representatives,  shall  enjoy 
in  the  other  countries  for  their  works,  whether 
published  in  one  of  those  countries  or  unpublished, 
the  rights  which  the  respective  laws  do  now  or  may 

(a.)  Reported  by  F.  G.  Bttcker,  Esq.,  Barrister- 
at-Law. 
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hereafter  grant  to  natives.  The  enjoyment  of  these 
rights  is  subject  to  the  accomplishment  of  the 
conditions  and  formalities  prescribed  by  law  in  the 
country  of  origin  of  the  work,  and  cannot  exceed  in 
the  other  countries  the  term  of  protection  granted  in 
the  said  country  of  origin.  The  country  of  origin  of 
the  work  is  that  in  which  the  work  is  first  published, 
or,  if  such  publication  takes  place  simultaneously  in 
several  countries  of  the  union,  that  one  of  them  in 
which  the  shortest  term  of  protection  is  granted  by 
law.  For  unpublished  works  the  country  to  which 
the  author  belongs  is  considered  the  country  of  origin 
of  the  work." 

The  International  Copyright  Act,  1886,  after 
reciting  that  by  the  then  existing  International  Copy- 
right Acts  her  Majesty  is  authorized  by  Order  in 
Council  to  direct  that,  as  regards  literary  and  artistic 
works  first  published  in  a  foreign  country,  the  author 
shall  have  copyright  therein  during  the  period 
specified  in  the  order,  and,  after  reciting  the  Berne 
Convention,  provides  by  section  1,  sub-section  3,  that 
44  this  Act  and  the  International  Copyright  Acts  shall 
be  construed  together,  and  may  be  cited  together  as 
the  International  Copyright  Acts,  1844  to  1886."  By 
section  2  :  "  The  following  provisions  shall  apply  to  an 
Order  in  Council  under  the  International  Copyright 
Acts :  (3)  The  International  Copyright  Acts  and  an 
order  made  thereunder  shall  not  confer  on  any  person 
any  greater  right  or  longer  term  of  copyright  in  any 
work  than  that  enjoyed  in  the  foreign  country  in 
which  suoh  work  was  first  produced."  By  section  3 : 
"  An  Order  in  Council  under  the  International  Copy- 
right Acts  may  provide  for  determining  the  country 
in  which  a  literary,,  or  artistic  work,  first  produced 
simultaneously  in  two  or  more  countries,  is  to  be 
deemed  for  the  purpose  of  copyright  to  have  been  first 
produced."  By  section  4 :  "  Where  an  order  respect- 
ing any  foreign  country  is  made  under  the  Interna- 
tional Copyright  Acts,  the  provisions  of  those  Acts 
with  respect  to  the  registry  and  delivery  of  copies  of 
works  snail  not  apply  to  works  produced  in  such 
country  except  so  far  as  provided  by  the  order."  By 
section  11:  "The  expression  'author'  means  the 
author,  inventor,  designer,  engraver,  or  maker  of  any 
literary  or  artistic  work,  and  includes  any  person 
claiming  through  the  author.  The  expression  4  pro- 
duced '  means,  as  the  case  requires,  published  or  made 
or  performed  or  represented . " 

By  an  Order  in  Council  made  on  the  28th  of 
November,  1887,  under  the  International  Copyright 
Acts,  1844  to  1886,  it  was  ordered  that  the  Berne 
Convention  should  have  full  effect  throughout  her 
Majesty's  dominions.  The  Order  in  Council  con- 
tained the  following  provisions : — ( '  3.  The  author  of 
a  literary  or  artistic  work,  which  on  or  after  the 
commencement  of  this  order  is  first  produced  in  one 
of  the  foreign  countries  of  the  Copyright  Union,  shall, 
subject  as  in  this  order  and  in  the  International 
Copyrights  Acts,  1844  to  1886,  mentioned,  have,  as 
respects  that  work  throughout  her  Majesty's 
dominions,  the  same  right  of  copyright,  including 
any  right  capable  of  being  conferred  by  an  Order  in 
Council  under  section  2  or  section  5  of  the  Inter- 
national Copyright  Act,  1844,  or  under  any  other 
enactment,  as  if  the  work  had  been  first  produced  in 
the  United  Kingdom,  and  shall  have  such  right 
during  the  same  period :  provided  that  the  author  of 
a  literary  or  artistic  work  shall  not  have  any  greater 
right  or  longer  term  of  copyright  therein  than  that 
which  he  enjoys  in  the  country  in  which  the  work  is 
first  produced.  5.  A  literary  or  artistic  work  first 
produced  simultaneously  in  two  or  more  countries  of 
the  Copyright  Union,  shall  be  deemed,  for  the  pur- 
pose of  copyright,  to  have  been  first  produced  in  that 
one  of  those  countries  in  which  the  term  of  oopyright 


is  shortest."  The  Order  in  Council  did  not  provide 
for  the  application  of  any  of  the  provisions  of  the 
International  Copyright  Acts  with  respect  to  registry 
or  delivery  of  oopies  of  works. 

Pollock,  B.,  thought  that,  on  the  true  construction 
of  the  International  Copyright  Act,  1886,  and  the 
Order  in  Council,  Italy  was  the  country  in  which  the 
picture  was  first  produced,  and  that,  therefore,  the 
oase  was  governed  by  Italian  law.  He  accordingly 
gave  judgment  for  the  defendants,  on  the  ground 
that  failure  to  register  was  a  bar  to  the  plaintiff's 
claim. 

The  plaintiff  appealed. 

Dickens,  Q.C.,  and  R.  M.  Bray,  for  the  plaintiff  — 
This  picture,  though  it  was  painted  in  Italy,  wm 
first  published  in  Germany,  and  Germany  is  the 
country  in  which  it  was  first  produced  within  the 
meaning  of  the  Act  and  the  Order  in  Council.  The 
Berne  Convention  describes  the  country  of  origin  of 
a  work  as  being  that  in  which  it  is  first  published. 
Aud  the  object  of  the  Act  and  Order  is  to  give  effect 
to  the  convention.  The  word  "  produced  "  is  used 
throughout  the  Act  as  being  a  convenient  general 
word  applicable  to  all  cases,  and  then  the  interpreta- 
tion clause  defines  4< produced"  as  meaning,  as  the 
case  requires,  published  or  made  or  performed  or 
represented.  The  learned  judge  seems  to  have  con- 
strued this  as  meaning  "  published  "  in  the  case  of 
a  book,  44  made  "  in  the  case  of  a  picture,  "  performed 
or  represented  "  in  the  case  of  a  dramatic  work.  Bat 
section  3  of  the  Act  and  clause  5  of  the  Order  in 
Council,  which  speak  of  a  work  being  41  first  produced 
simultaneously  in  two  or  more  countries,"  show  that 
41  produced  "  cannot  mean  "  made  "  when  applied  to 
a  picture.  In  order  to  give  effect  to  the  Berne  Con- 
vention the  word  "  produced  "  when  it  is  applied  to  a 
?icture  must  be  construed  to  mean  "  published." 
his  picture  having  been  first  published  in  Germany, 
registration  is  not  necessary. 

Crackanthorpe,   Q.C.,  and  Morion  Smith,    fox  the 
defendants.— The  word  44  produced,"  which  is  used 
and  defined  in  the  Act,  cannot  he  limited  in  its  mean- 
ing by    the  use  of  the    word  "  published  "  in  the 
convention.     "Produced"  is  to  mean,   as  the  case 
requires,  published  or  made  or  performed  or  repre- 
sented.     The  word  4<  made  "  is  used  with  respect  to 
pictures  in  the  Fine  Arts  Copyright  Act,  1862.     It  is 
there  applied  to  paintings,    drawings,   and  photo- 
graphs, being  the  only  word  which  could  apply  to  aD 
three.    The  case   here   requires    that  "  produced " 
should    be    construed  to   mean    "made."       As  the 
picture  was  made  or  painted   in  Italy,     that  is  its 
country  of  origin,  and  by  Italian  law  registration  it 
necessary.    But   independently  of    the    question  of 
registration  under  the  International  Copyright  Acta, 
it  was  necessary  for  the  plaintiff  to  register  in  this 
country  under  the  Fine  Arts  Copyright  Act,  18Sfc 
The  necessity  for  such  registration  was  affirmed  bf 
Stirling  J.,  in  Fishbum  v.  Hollingahead,    Q1891]  2  (V 
371,    39  W.  B.   Dig.   62.     That    decision  is   to  be 
preferred     to    the    judgment    of    Charles,    J.,    sj 
Han/staengl  Art  Publishing   Co.  v.  HoUoway,   [If 
2Q.  B.  1,41W.  R.  Dig.  56. 

They  also  cited  Tuck  v.  Prieeter,  36  W.   B.  93,  I* 
Q.  B.  D.  629.  ' 

Dickens,  Q.  C,  replied. 

Lord  Esheb,  M.B. — I  am  of  opinion  that 
whole  matter  depends  on  the  true  construction  of 
International  Copyright  Act,  1886.  The  question 
to  the  necessity  for  registration  under  the  Fine  * 
Copyright  Act  in  such  a  case  as  this  was  oonskL- 
by  Charles,  J.,  in  Hanfataengl  Art  Publishing  Co. 
Holloway.     He  held  that  such  registration  is  nd 
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neoessary.  There  is  the  judgment  of  Stirling,  J.,  in 
Fishhum  v.  EoUingshead  to  the  contrary  effect.  I 
prefer  the  judgment  of  Charles,  J.  It  seems  to  me 
to  be  immaterial  to  consider  how  the  case  would  have 
stood  under  the  International  Copyright  Act,  1844,  or 
under  the  Fine  Arts  Copyright  Act,  1862. 

Now,  for  a  long  time  foreign  authors  and  artists 
were  in  the  same  condition  in  this  country  with 
regard  to  lack  of  protection  for  their  works  in  which 
they  now  are  in  America.  They  were  aggrieved  at 
this,  and  asked  for  relief.  They  only  obtained  that 
relief  by  steps,  the  last  step  being  in  1886.  All  the 
International  Copyright  Acts  were  passed  for  the  pur- 
pose of  securing  protection  to  foreign  authors  in  this 
country,  on  condition  that  English  authors  should  be 
entitled  to  be  treated  with  reciprocal  benefit  in  foreign 
countries.  The  first  International  Copyright  Act  was 
that  of  1844,  but  foreign  authors  were  not  satisfied 
with  that.  They  then  obtained  the  Acts  of  1852  and 
1875,  and  section  12  of  the  Fine  Arts  Copyright  Act, 
1862,  but  still  they  were  not  satisfied.  At  last  they 
obtained  the  Act  of  1886,  with  which  they  must  be 
satisfied  for  the  present.  This  Act  was  passed  in  con- 
sequence of  the  convention  agreed  to  at  a  conference 
held  at  Berne,  which  was  attended  by  representatives 
of  all  the  countries  belonging  to  the  Copyright  Union. 
The  convention  having  been  agreed  to,  it  was  seen 
that  it  could  not  be  carried  into  effect  in  her 
Majesty's  dominions  without  the  authority  of  Parlia- 
ment. The  Act  was,  accordingly,  passed  for  the 
purpose  of  enabling  her  Majesty  to  accede  to  the 
convention,  and  for  the  purpose  of  carrying  its  pro- 
visions into  effect  in  this  country. 

It  is  therefore  necessary  to  see  what  the  convention 
is.    Its  object  k  to  give  protection  to  the  authors 
of  literary  and  artistic  works.    It  says  that  authors 
of  any  of  the  countries  of  the  union  shall  enjoy  in 
the  other  countries  the  same  rights  with  regard  to 
their  works  as  the  respective  laws  grant  to  natives, 
subject  to  the  accomplishment  of  the  conditions  and 
formalities    prescribed    by  law    in  the   country  of 
origin  of  the  work.    The  convention  then  defines 
"  country  of  origin  "  to  be  that  country  "  in  which 
the  work  is  first  published."    It  was  in  order  to 
carry  that  into  effect  that  the  Act  of  1886  was  passed. 
Una  was  to  be  done  by  means  of  an  Order  in  Coun- 
cil.    Section  2,  sub-section  3,  says  that  the  Interna- 
tional Copyright  Acts  and  any  Order  in  Council  made 
thereunder  shall  not  confer  on  any  person  any  greater 
right  or  longer  term  of  copyright  in  any  work  than 
that  enjoyed  in  the  foreign  country  in  which  such 
work  was  first  produced.    The  word  "  produced  "  is  a 
more  general  word  than  "  published,"  which  is  used 
in  the  convention.    But  the  Act,  in  section  11,  gives 
a  definition  of  "  produced."    It  is  to  mean,  "  as  the 
case  requires,  published  or  made  or  performed  or 
represented."    The  contention  is  that  when  the  word 
"produced"  is  used  with  reference  to  a  picture  it 
must  mean  "  made,"  and  that  consequently  the  place 
where  a  picture  is  first  produced  is  the  place  where  it 
is  made  or  painted,   the  word   " published"  being 
applicable    to  literary  works,   and  "performed  or 
represented  "  to  dramatic  works.    But,  according  to 
the  definition,  the  word  is  to  have  one  meaning  or 
another,  "  as  the  case  requires,"  which,  in  my  opinion, 
means,  not  as  the  subject  -matter  requires,  but  as  the 
transaction  requires ;  that  is  to  say,  as  may  be  re- 
quired  for  the  purpose  of  carrying  into  effect  the 
Convention  of  Berne.    In  pursuance  of  the  Act  an 
i  Order  in  Council  was  made,  by  which  it  was  ordered 
that  the  Berne  Convention  should  have  full  effect 
throughout  her  Majesty's  dominions,  and  it  was  pro- 
prided  that  an  author  should  not  have  any  greater 
tight  in  his  work  than  that  which  he  enjoyed  in  the 
oonntry  in  which  the  work  was  first  produced. 


The  object  of  the  Act  and  of  the  Order  in  Council 
being  to  carry  into  effect  the  Berne  Convention,  I 
think  that  they  ought  to  be  construed  in  such  a  way 
as  will  best  give  effect  to  what  the  convention  says. 
In  my  opinion,  therefore,  the  word  "produced"  must  be 
construed  in  the  Act  and  the  Order  in  Council  to  mean 
"  published  "  wherever  such  construction  is  necessary 
in  order  to  carry  into  effect  the  Berne  Convention. 
Keeping  that  view  in  mind,  I  think  that  the  proper 
question  to  be  asked  in  this  case  is  where  the  picture 
was  first  published,  not,  as  Pollock,  B.,  thought, 
where  it  was  first  made.  It  was  pointed  out  that  in 
some  of  the  earlier  statutes  the  word  "made"  was 
specifically  used  with  reference  to  pictures;  but  it 
does  not  appear  to  be  so  used  here. 

The  question  where  the  picture  was  first  published 
not  having  been  inquired  into,  there  must  be  a  new 
trial  for  that  purpose.  I  agree  with  the  construction 
placed  on  the  Act  of  1886  by  Charles,  J.,  in  Hanf- 
ataengl  Art  Publishing  Co.  v.  Holloway  :  "It  was  not 
designed  to  impose  disabilities,  but  rather,  if  they 
existed,  to  remove  them,  and  to  leave  the  foreign  and 
native  author  as  nearly  as  might  be  on  an  equality. 
The  foreigner  who  complies  with  the  requirements  of 
the  law  of  his  own  country  is  to  be  protected  in 
England;  the  Englishman  who  complies  with  the 
requirements  of  English  law  is  to  be  protected  in  the 
foreign  countries  of  the  Copyright  Union." 

I  am  therefore  of  opinion  that  the  appeal  succeeds. 

Lopes  and  Rigby,  L.J  J.,  conourred. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  H.  Bentwitch. 

Solicitor  for  the  defendants,  C.  Urquhart  Fisher. 
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Jan.  11 ;  Feb.  8. 

Trego  v.  Hunt,  (a.) 

Partnership— 'Goodwill — Stipulation  that  on  determina- 
tion of  partnership  the  goodwill  should  belong  to  one 
partner — Other  partner  making  a  list  of  customers 
with  a  view  to  use  it  on  expiration  of  partnership— 
Injunction. 

Where  by  the  articles  of  a  partnership  between  A,,  B., 
and  C.  it  was  agreed  that,  after  the  expiration  of  the 
partnership,  the  goodwill  of  the  business  should  belong 
to  A.  solely, 

Held,  that  C.  could  not  be  restrained  from  maJdng 
from  the  partnership  books  a  list  of  the  customers  of  the 
firm  in  order,  after  the  expiration  of  the  partnership,  to 
use  it  for  the  purposes  of  competing  with  A.  in  a  similar 
business. 

Motion  for  interlocutory  injunction. 

The  plaintiffs,  Anna  Trego  and  W.  W.  Smith,  and 
the  defendant,  George  S.  Hunt,  were  partners,  the 
partnership  between  them  being  constituted  by  an 
agreement  dated  the  13th  of  February,  1889.  That 
agreement  provided  that  a  partnership  which  had 
previously  been  subsisting  between  the  parties  should 
be  dissolved  as  from  the  3lst  of  December,  1888,  and 
clause  1  thereof  provided  that  the  plaintiffs  and  de- 
fendant should  be  partners  in  the  business  which  had 
been  previously  carried  on  for  the  term  of  seven  years 
from  the  1st  of  January,  1889,  "  provided,  neverthe- 

(a.)  Reported  by  W.  Soott  Thompson,  Esq., 
Barrister-at-Law. 
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less,  that  the  goodwill  of  the  said  trade  or  business 
shall  be  and  remain  the  sole  property  of  the  said  Anna 
Trego."  Clause  15  provided  that  proper  books  of 
account  should  be  kept  by  the  partners  and  proper 
entries  from  time  to  time  made  therein  of  all  dealings 
and  transactions  in  anywise  relating  to  the  partner- 
ship, and  that  the  same  should  be  kept  at  the  count- 
ing-house for  the  time  being  of  the  said  partnership, 
and  that  "  each  of  them  the  said  partners  shall  have 
full  access  to  suoh  books,  writings,  and  documents, 
and  be  at  liberty  to  inspect  the  same  and  take  copies 
thereof  or  extracts  therefrom  at  all  reasonable  times." 

It  having  come  to  the  knowledge  of  the  plaintiffs 
that  the  defendant  had  recently  been  extracting  from 
the  partnership  books  a  list  of  the  names  and 
addresses  of  the  customers  of  the  firm,  the  plaintiffs 
on  the  24th  of  December,  1894,  issued  the  writ  in  the 
action,  and  served  upon  the  defendant  a  notice  of 
motion  asking  that  the  defendant  might  be  restrained 
from  making  or  causing  to  be  made  any  copy  or 
extract  of  or  from  the  books  of  the  partnership 
existing  between  the  plaintiffs  and  defendants  for  any 
purpose  other  than  the  purposes  of  the  business  of 
the  said  partnership  and  from  otherwise  committing 
any  breach  of  the  articles  of  the  said  partnership. 

At  the  hearing  of  the  motion  it  was  admitted  on 
behalf  of  the  defendant  for  the  purpose  of  the  argu- 
ment that  the  defendant  intended  in  the  event  of  the 
partnership  coming  to  an  end  to  use  the  said  list  for 
the  purpose  of  soliciting  customers  of  the  firm,  he 
proposing  then  to  engage  in  business  of  a  similar 
nature  to  that  carried  on  by  the  firm. 

Hastings,  Q.C.,  and  O.Leigh  Clare,  for  the  plain- 
tiffs.— Pearson  v.  Pearson,  32  W.  E.  1006,  27  Ch.  D. 
145,  does  not  apply;  during  the  partnership  the 
defendant  is  not  entitled  to  take  extracts  for  the  pur- 
poses of  competing  with  the  owner  of  the  goodwill 
after  the  partnership  has  come  to  an  end.  [Stirling, 
J.—Labouchere  v.  Dawson,  20  W.  E.  309,  L.  E.  13  Eq. 
322,  is  good  sense ;  if  it  is  not  law  it  is  difficult  to 
see  what  "goodwill"  means.]  This  is  a  breach  of 
the  article  as  to  good  faith. 

Buckley,  Q.C.,  and  George  Henderson,  for  the  de 
fendant.—  Vernon  v.  Hallam,  35  W.  E.  156,  34  Ch.  D. 
748.    The  cases  prior  to  Pearson  v.  Pearson  went  upon 
the  notion  that  there  was  an  implied  covenant. 

Hastings,  Q.C.,  replied. 

Stirling,  J. — [His  lordship  stated  the  facts,  and 
proceeded : — ]  The  question  which  I  have  to  decide 
is  whether  the  defendant  is  entitled  to  make  such 
use  of  the  list. 

Though  the  question  does  not  now  arise,  it  is 
necessary,  in  the  first  place,  to  consider  what  the  de- 
fendant will  be  able  to  do  as  of  right  after  the  expira- 
tion of  the  partnership.  Now  it  is  not  disputed  that 
the  defendant  will,  upon  the  expiration  of  the  present 
partnership,  be  entitled  to  carry  on  a  business  pre- 
cisely similar  to  that  which  is  now  carried  on  by  the 
partnership,  and  to  do  so,  if  he  sees  fit,  at  premises 
in  the  immediate  neighbourhood  of  those  where  the 
partnership  business  is  now  carried  on.  He  will 
certainly  be  entitled,  as  was  laid  down  in  the 
case  of  Hookham  v.  Pottage,  21  W.  E.  47,  L.  E. 
8  Ch.  App.  91,  to  state  that  he  formerly  was 
a  partner  in  the  firm  of  Tabor,  Trego,  &  Co., 
but  he  will  not  be  able  to  use  the  name  of  that 
firm,  or  to  represent,  that  the  business  he  carries  on 
is  the  business  of  that  firm  or  a  continuation  of  it, 
or  that  the  plaintiffs  have  any  interest  in  it  whatever. 
That  is  all  well  settled  by  the  case  of  Churton  v. 
Douglas,  7  W.  E.  365,  Johnson,  174,  which  is  constantly 
referred  to.  According  to  the  case  of  Labouchere  v. 
Dawson,  he  would  also  be  subjeot  to  this  restrict 
tion,  that  he  would  not  be  at  liberty  to  solicit  the 


customers  of  the  present  firm  to  cease  dealing  with 
those  who  continue  the  business  of  the  present  firm,  ' 
or  to  give  their  oustom  to  himself.  It  appears  to 
me  that  that  case  was  overruled  by  the  majority 
of  the  Court  of  Appeal  in  Pearson  v.  Pearson,  a 
decision  which  is  binding  on  me.  I  must  take  it 
(indeed,  it  was  not  disputed  in  argument)  that  he 
will  then  be  at  liberty  to  solicit  the  customers  of  the 
present  firm.  It  is  contended,  however,  that  he  is  not 
entitled  to  use  for  this  purpose  the  list  which  he  has 
compiled  from  the  partnership  books,  and  this  is  a 
point  on  which  there  is  no  direct  authority. 

The  general  rule  as  to  the  obligation  of  the  agent 
with  regard  to  the  use  of  information  acquired  while 
in  the  employment  of  his  principal  has  recently  been 
considered  by  the  Court  of  Appeal  in  Lamb  v.  Evans, 
41  W.  E.  495,  [1893]  1  Ch.  218,  and  it  is  thus  stated  by 
Lindley,  L.J.,  at  p.  226,  "  an  agent  has  no  right  to  em- 
ploy as  against  his  principal  materials  which  that  agent 
has  obtained  only  for  his  principal  and  in  the  course  of 
his  agency.  They  are  the  property  of  the  principaL 
The  principal  has,  in  my  judgment,  such  an  interest 
in  them  as  entitles  him  to  restrain  the  agent  from  the 
use  of  them  except  for  the  purpose  for  which  they 
were  got."  Now,  it  will  be  observed  that  the  role 
extends  to  materials  which  the  agent  has  obtained 
only  from  his  principal.  In  a  partnership  there 
exists  between  the  partners  the  relation  of  principal 
and  agent,  but  in  the  peculiar  form  that  each  partner 
is  principal  as  well  as  agent,  and  consequently  the 
materials  which  each  partner  obtains  in  the  course  of 
the  partnership  are  obtained,  not  for  the  benefit  of  hu 
co-partners  only,  but  for  himself  as  well.  The  boob 
of  the  partnership,  consequently,  which,  in  the 
absence  of  express  stipulation  to  the  contrary,  exist 
for  the  benefit,  not  of  the  plain tiffij  alone,  but  for  the 
benefit  of  the  defendant  also,  and  the  information 
and  materials  there  to  be  found  have  been  obtained, 
not  for  the  plaintiffs  alone,  but  for  the  defendant  also. 
The  present  case,  therefore,  does  not  fall  within  the 
rule  as  stated  by  Lindley,  L.J. 

It  was  contended  that  the  right  to  make  copies 
and    extracts    from    the    books    must   be    confined 
to   the   purposes  and  business  of  the  partnership, 
and  the  notice  of  motion  is  framed  on  this  basis.    ! 
In  my  opinion  this  is  in  any  case  too  narrow  a   ! 
view  of  the  rights  of  the  partners.    Every  partner  is   ! 
entitled,  as  it  seems  to  me,  at  the  very  least,  to  make  j 
all  such  extracts  from  the  books  as  may  be  proper  to  i 
enable  him  to  assert  his  rights  as  a  partner,  either  < 
against  his  co-partners  or  third  parties,  or  to  protect  j 
himself  against  claims  which  are  or  may  be  founded  ! 
on  his  position  as  a  partner,  whether  made  by  his  j 
co-partners  or  by  third  persons ;  but  even  this  seems  j 
to  be,  having  regard  to  the  authorities,  too  narrow  a  , 
limit.     In  the  case  of  Aas  v.  Benham,  [1891]  2  Ch.  j 
244,  39  W.   E.   Dig.    146,   the  question  arose  as  to 
how  far  one  partner  could,  during  the  existence  of 
the  partnership,  avail  himself  for  his  own  purposes  of 
information  acquired  by  him  as  a  partner.     [His  lord* 
ship  read  the  headnote.]    Now,  in  giving  the  judg- 
ment Lindley,  L.J.,  says,  at  p.  255,  "Dean  v.  Mao-* 
Dowell  shows  that  a  partner  is  not  bound  to  account 
to  his  co-partners  for  profits  made  by  him  in  carry* ' 
ing    on    a    separate   business    of    his    own    unlaw 
the  case  can  be  brought  within  one  or  other  of  the 
two  principles  to  which  I  have  alluded,  even  if  he- 
carries  on  such  separate  business  contrary  to  one  of 
the  partnership  articles.    As  regards  the  use  by  * 
partner  of  information  obtained  by  him  in  the  course 
of  the  transaction  of  partnership  business,   or  by 
reason  of  his  connection  with  the  firm,  the  principal 
is  that  if  he  avails  himself  of  it  for  any  purpose  wbm 
is  within  the  scope  of  the  partnership  business,  or  el 
any  competing  business,  the  profits  of  which  belong 
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to  the  firm,  he  moat  account  to  the  firm  for  any  bene- 
fits which  he  may  have  derived  from  such  informa- 
tion; bat  there  is  no  principle  or  authority  which 
entitles  a  firm  to  benefits  derived  by  a  partner  from 
the  use  of  information  for  purposes  which  are  wholly 
without  the  scope  of  the  firm's  business,  nor  does  the 
language  of  Cotton,  L.J.,  in  Dean  v.  MacDowell 
warrant  any  such  notion.  By  *  information  which 
the  partnership  is  entitled  to'  is  meant  informa- 
tion which  can  be  used  for  the  purpose  of  the 
partnership.  It  is  not  the  source  of  the  informa- 
tion, but  the  use  to  which  it  is  applied  which 
is  important  in  such  matters.  To  hold  that  a  partner 
can  never  derive  any  personal  benefit  from  informa- 
tion which,  he  obtains  as  a  partner  would  be  mani- 
festly absurd.  Suppose  a  partner  to  become,  in  the 
coarse  of  carrying  on  his  business,  well  acquainted 
with  a  particular  branch  of  science  or  trade,  and  sup- 
pose him  to  write  and  publish  a  book  on  the  subject, 
could  the  firm  claim  the  profits  thereby  obtained  ? 
Obviously  not,  unless  by  publishing  the  book  he  in 
fact  competed  with  the  firm  in  their  own  line  of 
business."  Bowen,  L.J.,  says,  "  I  think  that  when 
Cotton,  Li. J.,  said  that  a  partnership  was  en- 
titled to  the  profits  which  arose  out  of  information 
obtained  by  one  of  the  partners  as  partner,  he  was 
speaking  of  information  to  which  the  partnership  was 
entitled  in  the  sense  in  which  they  are  entitled  to  pro- 
perty. I  think  you  can  only  read  the  sentence  in  which 
the  expression  occurs  in  that  way.  It  is  as  follows : 
'Again,  if  he  makes  any  profit  by  the  use  of  any  pro- 
perty of  the  partnership,  including,  I  may  say,  infor- 
mation which  the  partnership  is  entitled- to,  there  the 
profit  is  made  out  of  the  partnership  property.' 
The  language,  like  all  Cotton,  L.J.'s  language, 
is  perfectly  precise  and  neat.  He  is  speaking  of 
information  which  a  partnership  is  entitled  to  in 
such  a  sense  that  it  is  information  which  is  the 
property  or  is  to  be  included  in  the  property  of  the 
partnership,  that  is  to  say,  information  the  use  of 
which  is  valuable  to  them  as  a  partnership  and  to  the 
use  of  which  they  have  a  vested  interest." 

Now  the  test  which  is  there  applied  appears  to  be 
whether  the  information  is  used  for  the  purpose  of  com- 
peting with  the  firm,  by  which  I  understand  com- 
peting improperly  so  as  to  be  liable  to  account  for  the 
profits  to  be  derived  from  such  competition.  If  this 
be  so,  then  on  the  expiration  of  the  partnership  the 
defendant  would  be  properly  entitled  to  compete  with 
the  firm,  and  would  not  be  liable  to  account  for  his 
profits,  and  consequently  the  test  adopted  in  A  as  v. 
Benkam  appears  to  me  to  fail.  The  clauses  of  the 
Partnership  Act  which  bear  on  the  question  are  29 
and  30.  Clause  29  runs  thus :  (t  Every  partnership 
must  account  to  his  firm  for  any  benefit  derived  by 
him  without  the  consent  of  the  other  partners  from 
any  transaction  concerning  the  partnership  or  from 
any  use  by  him  of  the  partnership  property,  name,  or 
fewness  connection."  From  that  I  remark  that  it 
appears  to  me  to  be  directed  to  transactions  which 
occur  daring  the  continuance  of  the  partnership, 
because  sub-section  2  goes  on,  "  This  section  applies 
also  to  transactions  undertaken  after  a  partnership 
had  been  dissolved  by  the  death  of  a  partner  and 
before  the  affairs  thereof  have  been  com- 
pletely wound  up  either  by  any  surviving 
partner  or  by  the  representatives  of  the  deceased 
partner."  Section  30  is,  "  If  a  partner,  without  the 
consent  of  the  other  partners,  carries  on  any  business 
of  the  same  nature  as,  and  competing  with,  that  of 
the  firm,  he  must  account  for  and  pay  over  to  the 
firm  all  profits  made  by  him  in  that  business."  That 
is  really  the  substance  of  the  actual  decision  in  Aas 
v.  Bcn&am.  It  may  be  right  also  to  refer  to  what 
was  laid  down  by  the  late  Turner,  L.J.,  when  Vice- 


Chancellor,  in  dealing  with  the  analogous  case  of  a 
trade  secret  in  Morison  v.  Moat,  9  Hare,  241.  There 
the  partnership  had  been  formed  to  carry  on  business 
which  consisted  of  the  manufacture  of  a  secret 
medicinal  preparation.  The  secret  was  the  exclusive 
property  of  the  plaintiffs,  who,  under  the  terms  of 
the  partnership,  were  bound  to  communicate  it  to 
their  other  partners.  The  defendant  was  a  former 
partner,  who,  during  the  continuation  of  the  partner- 
ship, became  acquainted  with  the  secret,  but,  as  the 
Vice-Chancellor  held,  surreptitiously  and  without  the 
knowledge  or  consent  of  the  plaintiffs.  An  injunc- 
tion was  granted  to  restrain  the  defendant  from 
availing  himself  of  the  knowledge  thus  acquired,  but 
the  Vice-Chancellor,  in  the  course  of  his  judgment, 
makes  the  following  remarks  at  p.  262:  "If  the 
defendant,  after  he  became  a  partner  in  the  concern, 
openly  took  part  in  compounding  the  medicines  and 
used  the  secret  for  the  purpose ;  if  with  the  know- 
ledge and  concurrence  of  the  partners  he  was  per- 
mitted to  acquire,  and  did  acquire,  a  full  know- 
ledge of  the  mode  of  compounding  these  medicines 
and  of  the  secret  process  in  the  manufacture  of 
them,  it  would  be  difficult  for  any  of  those 
partners  afterwards  to  restrain  him  from  using 
any  knowledge  so  acquired  or  any  secret  so 
disclosed;  they  would,  I  think,  in  such  a  state  of 
circumstances  be  considered  to  have  waived  any  right 
to  preserve  the  secret  for  their  separate  benefit." 
A  fortiori,  would  this  be  the  result  if  it  had  appeared 
that  the  plaintiffs  had  contemplated  from  the  be- 
ginning that  the  defendant  Moat  would  become 
acquainted  with  the  secret,  and  had  not  required  from 
him  any  covenant  not  to  make  use  of  it  P 

In  the  present  case  the  goodwill  of  the  business  is 
the  property  of  Mrs.  Trego ;  the  partnership  agree- 
ment contemplated  that  the  defendant  should  have  the 
ordinary  rights  of  a  partner,  as  regards  knowledge  of 
the  affairs  of  the  partnership.  It  contains  no  express 
stipulation  which  prevents  the  defendant  from  com- 
peting with  Mr*.  Trego  after  the  termination  of  the 
partnership,  or  from  soliciting  customers  of  the  firm, 
or  from  making  use  of  the  information  acquired  by 
him  during  the  partnership.  All  these  matters  might 
have  been  expressly  provided  for  had  the  parties 
thought  fit  to  do  so. 

One  mode  in  which  the  case  may  be  looked  at  is  to 
consider  whether  under  these  circumstances  an  agree- 
ment ought  to  be  implied  to  abstain  from  doing  any 
of  these  things.  It  seems  to  me  to  be  clear  that  I 
cannot  imply  a  stipulation  that  would  prevent  the 
defendant  from  competing  with  Mrs.  Trego  after  the 
termination  of  the  partnership  or  from  soliciting  the 
customers  of  the  firm,  and  I  cannot  see  any  good 
ground  why  I  should  introduce  the  stipulation  that 
he  should  not  use  the  information  acquired  by  him  in 
the  course  of  the  partnership  for  that  purpose. 

I  am  sorry  to  confess  that  I  have  come  to  this  con- 
clusion with  reluctance,  but  I  must  also  add  that  I 
should  have  been  most  reluctant  also  to  depart  from 
what  was  laid  down  and  decided  in  Labouchere  v. 
Dawson.  In  saying  that  I  am  not  to  be  supposed  to 
dissent  or  differ  from  the  conclusion  arrived  at  by  the 
Court  of  Appeal  in  Pearson  v.  Pearson.  It  would  not 
be  right  for  me  to  do  so,  and,  indeed,  I  think  that  the 
decision  in  Pearson  v.  Pearson  is  more  in  accordance 
with  the  other  decisions  than  is  that  of  Labouchere  v. 
Dawson.  I  only  wish  to  say  I  should  have  been  glad 
if  the  Court  of  Appeal  had  seen  its  way  to  con- 
firm the  doctrine  of  Labouchere  v.  Dawson.  As  it  did 
not,  it  seems  to  me  that  the  result  at  which  I  have 
arrived  is  the  fair  and  necessary  consequence. 

I  think,  therefore,  the  motion  must  be  refused. 

Motion  refused. 

Solicitors,  B*  Miller,  Wiggins,  <fc  Naylor. 
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High  Court. 


Comtn8  v.  Hyde. — Maicdelberg  v.  Morley. 


High  Court. 


Jan.  11. 


Chan.  Div.  1 
Stirling,  J.  J 

Comyns  v.  Hyde,    (a.) 

Copyright — Periodical — Coloured  supplement  not  physic- 
ally connected  therewith — Registration  under  Literary 
Copyright  Act  of  1842,  but  not  under  Fine  Arts  Copy- 
right Act  of  1862— Infringement — Injunction. 

Where  a  coloured  supplement  is  issued,  but  not  physic- 
ally connected,  with  a  periodical,  registration  of  the 
periodical  under  the  Literary  Copyright  Act  of  1842  will 
protect  such  supplement,  although  not  registered  under 
the  Fine  Arts  Copyright  Act  of  1 862 ,from  infringement, 
if  there  is  clear  evidence  to  show  that  the  supplement  is  a 
part  of  the  periodical ;  and  the  court  will  restrain  such 
infringement  by  injunction. 

Motion. 

The  plaintiff  in  this  case  was  the  proprietress  of 
a  periodical  called  the  Feathered  World,  which  was 
published  weekly,  and  with  which,  on  the  15th  of 
October,  1893,  was  issued  a  coloured  plate  or  picture 
representing  an  Orpington  cock,  the  same  being  an 
illustration  of  an  article  upon  that  particular  breed 
of  fowl  appearing  in  that  week's  number.  The 
picture  in  question  was  on  a  separate  sheet  of  paper, 
across  the  top  of  which  was  printed,  "  Supplement  to 
the  Feathered  World  for  October  15th,  1893."  The 
article  above  mentioned  referred  to  the  picture  as 
"our  illustration  for  this  week,"  but  the  picture 
was  not  physically  connected  with  the  rest  of  the 
publication. 

The  defendant  was  a  dealer  in  a  particular  kind  of 
poultry  food,  and  he  issued,  by  way  of  advertise- 
ment, a  picture  of  an  Orpington  cook,  which,  it  was 
admitted,  was  an  infringement  of  the  picture  in  the 
said  supplement  to  the  plaintiff's  paper. 

The  plaintiff's  publication  was  registered  under  the 
Literary  Copyright  Act  of  1842,  but  the  picture  in 
the  supplement  was  not  registered  under  the  Fine 
Arts  Copyright  Act  of  1862. 

This  was  a  motion  by  the  plaintiff  for  an  injunction 
to  restrain  the  defendant  from  infringing  her  copy- 
right in  the  said  picture  by  reproducing  the  same  in 
his  advertisements  as  above  mentioned. 

Sebastian,  for  the  plaintiff. — This  coloured  plate  is  a 
part  of  the  publication,  and  is,  therefore,  protected 
by  registration  under  the  Literary  Copyright  Act. 
It  is  not  necessary  that  the  picture  should  be  actually 
fastened  to  the  paper  with  which  it  was  issued  so 
long  as  it  is  described  on  the  face  of  it  as  being  a 
part  thereof. 

Buckley,  Q.C.,  and  Charge  Henderson,  for  the  de- 
fendant.— Registration  under  the  Literary  Copyright 
Act  is  not  enough.  The  picture  must  be  registered 
under  the  Fine  Arts  Copyright  Act  before  the 
plaintiff  can  sustain  an  action  for  an  injunction.  If 
this  be  not  the  case,  the  registration  of  a  paper  like 
the  Graphic  as  a  book,  would  protect  the  coloured 
illustrations  issued  as  supplements  to  its  Christmas 
numbers. 

Stirling,  J.  (after  stating  the  facts),  proceeded : 
I  am  of  opinion  that  this  case  falls  within  Maple  v. 
The  Junior  Army  and  Navy  Stores,  31  W.  R.  70,  21 
Ch.  D.  369.  The  decision  of  the  Court  of  Appeal  in 
that  case  conclusively  shows  that  an  illustration  will 
be  protected  unless  it  can  be  proved  that  it  is  no  part 
of  the  registered  publication.  That,  of  course,  is  a 
question  of  fact.  Now  it  is  not  disputed  that  this 
periodical  is  a  book  within  the  meaning  of  the 
Literary  Copyright  Act  of  1842,   and  that  all  the 

(a.)  Reported  by  Arthur  Morton,  Esq.,  Barrister- 
at-Law. 


letterpress  is  consequently  protected,  but  the  picture, 
it  is  said,  is  not  protected,  because  it  is  not  physically 
connected  with  the  periodical.  It  seems  to  me  that 
this  is  a  very  narrow  construction  of  the  Act,  and  I 
cannot  adopt  it.  This  coloured  picture  is  clearly  a 
part  of  the  plaintiff's  publication,  for  not  only  is  it 
referred  to  in  the  periodical  as  "our  illustration," 
but  it  also  bears  on  its  face  a  declaration  that  it  is  a 
supplement  to  the  said  paper.  I  am,  therefore,  of 
opinion  that  the  plaintiff  is  entitled  to  succeed  upon 
the  motion. 

Injunction  granted. 

Solicitors,  Robins,  Billing,  <fc  Co. ;  George  Code. 


£s£i: }  J-»- 

Mandelberg  v.  Morley.  (a.) 

Patent — Action  for  infringement — Dismissed  with  costs, 
plaintiff  offering  no  evidence — Certificate  that  particu- 
lars of  objections  were  reasonable  and  proper — Patents, 
Designs,  and  Trade-Marks  Act,  1883,  s.  29,  sub- 
section 6. 

Where  an  action  for  infringement  of  a  patent  has  been 
dismissed  with  costs,  the  plaintiffs  offering  no  evidence, 
the  court  will  not  grant  a  certificate,  under  section  29, 
sub-section  6,  of  the  Patents  Act  of  1883,  that  ihe  de- 
fendant's particulars  of  abjections  were  reasonable  and 
proper  in  the  absence  of  evidence  to  that  effect,  nor  will 
the  court  inquire  into  the  facts  of  the  case  for  the  purpose 
of  obtaining  such  evidence. 

Summons. 

This  was  a  summons  taken  out  by  the  defendants 
in  an  action  to  restrain  an  alleged  infringement  of 
certain  patents  of  the  plaintiffs,  asking  the  court  to 
grant  a  certificate  under  section  29,  suo-eection  6,  of 
the  Patents,  Designs,  and  Trade-Marks  Act,  1883, 
that  the  particulars  of  objections  delivered  by  them 
in  the  action  were  reasonable  and  proper,  and  thai 
the  oosts  of  them  might  be  allowed. 

The  plaintiffs,  in  their  statement  of  claim,  alleged 
that  they  were  the  owners  of  certain  letters  patent, 
and  they  sought  by  this  action  an  injunction 
restraining  the  defendants  from  infringing  the 
same. 

The  defence  was  that  the  plaintiffs  were  not  the 
owners  of  the  letters  patent,  that  there  had  been  no 
infringement,  and  that  the  letters  patent  were  in- 
valid for  reasons  set  out  in  the  particulars  of  objec- 
tions, which  were  very  lengthy,  and  included  every 
objection  usually  urged  in  cases  of  this  nature. 

The  action  was  set  down  for  trial  by  the  defendant!; 
and  came  into  the  paper,  but  before  it  was  heard  thej 
plaintiffs  took  out  a  summons  to  stay,  on  the  _ 
that  the  parties  had  already   agreed  to  oompi 
the  action.    This  summons  failed,  Stirling,  J., 
of  opinion  that  no  such  agreement  had  been  made; 
and  he  refused  to  stay  the  proceedings.    The  pi  ' 
tiffs  offered  no  evidence  in  the  action,  which  was 
missed  with  costs;  but  the  oourt  declined  for 
present  to  grant   a  certificate  that  the  defendant 
particulars  of  objections  were  reasonable  and  pi  A 
liberty  to  apply  on  this  point  being  reserved  to  th 
defendants. 

In  the  absence  of  this  certificate,  the  taxm; 
master  refused  to  allow  the  oosts  of  the  said  pal 
ticulars,  and  the  defendants  then  took  out  til 
summons. 


(a.)  Reported  by  Arthur  Morton,  Esq.,  Barristei 
at-Law. 
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High  Court. 


Mandelbebg  v.  Moblzy. — In  be  The  Issue  Co.  (Limited). 


High  Coubt. 


Graham  Hastings,  Q.C.,  Bousfield,  Q.C.,  and  E.  S. 
Ford,  for  the  summons. 

/.  F.  Moulton,  Q.C.,  and  0.  Leigh  Clare,  for  the 
plaintiffs, 

Stirling,  J.,  after  stating  the  facts,  continued : 
The  question  here  is  simply  whether  or  not  these  ob- 
jections are  reasonable  and  proper.     If  they  are,  the 
defendants  will  be  clearly  entitled  to  the  costs  there- 
of.   Now,  as  to  some  of  these  objections,  there  is 
some  evidence  of  their  nature  already  before  me,  but 
as  to  others  there  is  none.    How,  then,  can  I  decide 
upon  the  nature  of  these  latter  objections,  concerning 
which  no  evidence  is  before  me — that  is  to  say,  how 
can  I  declare  these  objections  to  be  reasonable  and 
proper  when  I  do  no  know  anything  about  them.    In 
order  to  decide  this  question  I  should  have  to  go  into 
the  whole  matter,  from  beginning  to  end,  and  prac- 
tically try  the  action.     Now  the  Court  of  Appeal  in 
Longbottom  v.  Shaw,  37  W.  R.  792,  6  Rep.  Pat.  Cas. 
143,  decided  that  the  court  would  not  go  into  all  the 
facts  of  a  case  of  this  nature  simply  with  the  object 
of  deciding  whether  or  not  the  defendant  was  entitled 
to  a  certificate  that  his  objections  were  reasonable  and 
proper  when  it  was  possible  to  dispose  of  the  action 
in  some  other  shorter  and  simpler  manner.    There  is 
nothing  inconsistent  with  this  decision  of  the  Court 
of  Appeal  in  those  oases,  such  as  The  Germ  Milling 
Co.  v.  Robinson,  34  W.  R.  194,  3  Rep.  Pat.  Cas.  256, 
where  the  case  for  the  plaintiff  had  been  gone  into 
and  his  witnesses  examined  and  cross-examined,  and 
it  had  then  appeared  to  the  the  judge  that  the  objec- 
tions, or  some  of  them,  were  reasonable  and  proper, 
and  he  had  given  a  certificate  to  that  effect.     Conse- 
quently I  cannot  certify  those  objections  reasonable 
and  proper  upon  which  I  have  no  evidence.    With 
respect  to  that  class  of  objections  on  which  there  is 
evidence,  I  have  before  me  materials  whereon  I  can 
exercise  my  judgment,  but  I  do  not  think  they  are 
such  as  would  justify  me  in  finding  those  objections 
reasonable  and  proper.    Consequently  I  am  of  opinion 
that  this  application  must  be  dismissed  with  costs. 

Summons  dismissed. 

Solicitors,  Phelps,  Sidgwick,  <fc  Biddle;  Rowcliffes, 
Bawle,  &  Co.,  tor  A.  &  G.  W.  Fox,  Manchester. 


8,J.| 


Nov.  21,  22. 


Chan.  Div, 
Vanghan  Williams, 

In  re  The  Issue  Co.  (Limited). 
Hwtchinson's  Case,  (a.) 

Company — Director — Contributory — Agreement  to  be- 
come member— Qualification  of  director — Winding  up 
—Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  23. 

Where  the  articles  of  association  of  a  company  provide 
ntd  require  that  the  directors  shall  hold  a  certain  quali- 
Mcation  in  shares,  the  mere  acceptance  of  the  office  of 
Urtctor,  coupled  with  acting  as  such,  is  not  sufficient  to 
mabie  the  court  to  infer  a  contract  of  membership  within 
action  23  of  the  Companies  Act,  1862.  The  proper 
ontract  to  be  inferred  in  such  a  case  is  a  contract  to 
maiify  as  a  director — i.e.,  to  take  the  required  number 
/  shares — within  a  reasonable  time,  either  from  the 
vmpany  or  f  rot*  outside  persons.  Such  a  contract  is  not 
i  contract  of  membership,  nor  does  a  contract  of  member- 
hip  arise  from  the  mere  lapse  of  a  reasonable  time. 

The  above-named  company  was  incorporated  under 
be  Companies  Acts  in  March,  1893,  with  a  capital  of 

(a.)  Reported  by  V.  DE  S.  ¥owke,  Esq.,  Barrister- 
at-Law. 


£125,000  in  preference  and  ordinary  shares  of  £5 
each.  It  was  provided  by  the  articles  of  association 
(clause  88)  that  the  first  directors  should  be  appointed 
by  the  signatories  to  the  memorandum  and  articles, 
or  a  majority  of  them.  That  the  qualification  of 
every  director  should  be  the  holding  in  his  sole  name 
of  snares  or  stock  to  the  nominal  value  of  £500  at 
the  least  (clause  90).  By  clause  93  (d)  the  office  of 
a  director  was  to  be  vacated  if  he  ceased  to  hold  the 
required  amount  of  shares  or  stock  to  qualify  him 
for  the  office.  The  company  never  carried  on  any 
business  or  went  to  allotment,  and,  proving  entirely 
abortive,  was  ordered  to  be  wound  up  in  December, 
1893. 

This  was  a  summons  by  the  liquidator  in  the 
winding  up  asking  to  have  the  names  of  Alfred 
Betzold,  J.  K.  K.  Benjamin,  and  R.  H.  P.  Hutchin- 
son placed  on  the  list  of  contributories  in  respect  of 
100  shares  each  as  directors'  qualification  shares. 
Betzold  and  Benjamin  signed  the  memorandum  for 
one  share  each  (as  to  which  there  was  no  dispute), 
and  Betzold,  Benjamin,  and  Hutchinson  were  ap- 
pointed first  directors,  and  accepted  the  offioe. 
Betzold  and  Benjamin  acted  as  directors  and  attended 
meetings,  but  it  did  not  appear  that  Hutchinson  ever 
attended  any  meetings  or  acted  as  director.  He 
resigned  in  July,  1893,  and  his  resignation  was 
accepted  in  October. 

It  appeared  that  neither  Betzold,  nor  Benjamin, 
nor  Hutchinson  ever  applied  for  or  had  been  allotted 
any  shares  in  respect  of  directors'  qualification,  nor 
was  there  a  register  of  members.  It  also  appeared 
that  the  acts  of  the  board  of  directors  were  merely 
preparatory  or  preliminary  to  commencing  business. 

Betzold,  Benjamin,  and  Hutchinson  now  applied  to 
have  their  names  removed  from  the  list  of  con- 
tributories in  respect  of  the  directors'  qualification 
shares. 

Channel! f  Q.C.,  and  Clarendon  Hyde,  for  Hutchinson. 

Farwell,  Q.C.,  and  G.  F.  Hart,  for  Betzold ;  and 

Macnaghten,  for  Benjamin,  referred  to  HewitVs  and 
Brett's  case,  32  W.  R.  234,  25  Ch.  D.  283;  In  re  Wheal 
Buller  Consols,  36  W.  R.  723,  38  Ch.  D.  42  ;  Ex  parte 
Cammell,  [1894]  2  Ch.  392  ;  In  re  Bread  Supply 
Association,  W.  N.,  1893,  p.  14 ;  and  Isaac's  case,  40 
W.  R.  362,  518  [1892]  2  Ch.  158. 

Bramwell  Davis,  for  the  liquidator. — In  a  case  like 
this  there  is  a  continuing  authority  to  place  the 
directors  on  the  list  in  respect  of  their  qualification 
shares.  The  point  is  left  open  by  the  cases.  In  re 
Bread  Supply  Association  is  a  direct  decision  in  my 
favour. 

He  referred  to  Miller's  case,  3  Ch.  D.  661,  25  W.  R. 
Dig.  54,  and  Ex  parte  Lord  Inchiquin,  39  W.  R.  610, 
[1891]  3  Ch.  28. 

Vaughan  Williams,  J. — These  cases  are  cases  to 
remove  the  names  of  certain  persons  from  the  list  of 
contributories  in  respect  of  directors'  qualification 
shares.  The  cases  differ  a  little  from  each  other,  but 
so  little  that  I  shall  deal  with  the  general  principle 
first.  In  my  view  none  of  these  gentlemen  should 
have  their  names  on  the  list  of  contributories  unless 
it  can  be  made  out  that  they  have  agreed  to  become 
members  of  the  company.  I  do  not  think  that  it  has 
been  made  out  that  any  of  them  have  agreed  to 
become  members.  The  question  what  is  an  agree- 
ment to  become  a  member  within  section  23  of  the 
Companies  Act,  1862,  has  been  very  frequently  dis- 
cussed. There  are  many  decisions.  I  do  not  propose 
to  go  through  these  decisions.  Each  decision  depends 
on  its  particular  facts.  In  some  of  these  cases  the 
court  found  there  had  been  an  agreement,  in  others 
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that  there  had  not.  I  shall  only  try  to  ascertain 
whether  in  any  one  of  the  oases  now  before  me  there 
has-been  such  an  agreement.  It  is  admitted  that 
there  has  been  no  express  agreement,  and  that  there 
has  been  no  application  for  shares  and  no  allotment. 
That  being  so,  the  agreement,  if  any,  must  be  an 
implied  one.  Implied  from  what  P  It  is  said  these 
gentlemen  accepted  the  office  of  director.  That  is 
not  enough.  It  was  then  said  that  they  accepted 
office  in  a  company  having  an  article  requiring  the 
directors  to  hold  qualification  shares.  [His  lordship 
read  clauses  90  and  93  (d)  of  the  articles,  and  con- 
tinued:— ]  I  do  not  understand  Mr.  Bramwell 
Davis  to  contend  on  behalf  of  the  liquidator  that 
the  mere  acceptance  of  the  office  of  director,  coupled 
with  the  fact  that  the  articles  require  a  director  to  be 
qualified,  is  sufficient  to  cause  the  court  to  infer  an 
agreement  to  become  a  member.  What  else  have  we 
got  here  ?  We  have  the  fact  that  these  gentlemen 
acted  as  directors  more  or  less.  Two  attended  meet- 
ings, and  one  (Hutchinson)  is  stated  to  have  signed  an 
attendance  book — a  circumstance  which  he  now  says 
is  not  true.  They  all  acted  more  or  less  as  directors, 
and  Mr.  Bramwell  Davis  does  not  contend  that  all 
these  facts  put  together  are  in  themselves  sufficient 
to  constitute  a  contract  of  membership. 

The  proper  contract  is  a  contract  to  qualify — i.e.,  to 

obtain  the  shares  from  the  company  or  from  outsiders 

within  a  reasonable  time.    That  is  not  a  contract  of 

membership.     It  is  said  that  when  the  reasonable 

time  has  elapsed  there  is  a  contract  of  membership. 

I  do  not  agree  with  that  at  all.     At  the  end  of  that 

reasonable  time  the  director  must  be  held  to  offer  to 

take  the  shares,  but  something  else  must  happen  to 

fix  him  with  a  contract  of  membership.    The  offer 

may  be  accepted  by  a  resolution  to  allot,  or  by  placing 

the  name  of  the  director  on  the  register  of  members, 

or  if,  after  the  reasonable  time  has  elapsed,  the  person 

acts  as  a  director,  so  assuming  that  Ins  offer  has  been 

accepted.    The  mere  lapse  of  time  does  not,  in  my 

opinion,  constitute  a  complete  contract.    It  is  said 

that  Hewitt's  and  Brett's  case  leaves  this  point  open. 

I  agree  with  that.    Cotton,  L.J.,  says:  "There  is  a 

difference  of  opinion  between  the  members  of  the 

court  on  the  question  whether  the  contract  entered 

into  by  these  directors  to  obtain  a  qualification  does 

amount  to  an  agreement  to  take  snares  within  the 

meaning  of  section  23,  and  in  the  view  of  this  case  in 

which  we  all  agree,  it  is  not  necessary  to  decide,  and 

we  think  it  better  not  to  express  any  opinion,  on  this 

point."     I  am  holding  here  that  the  contract  entered 

into  to  qualify,  does  not  amount  to  an  agreement  to 

take  shares  within  the  meaning  of  section  23.     I  am 

not  deciding  this  case  upon  the  authority  of  Hewitt's 

and  BreWs  case,  or  on  my  own  personal  reasoning. 

The  judgments  of  the  court  in  subsequent  cases  show 

(though  the  point  is   not  expressly  decided)  that 

acting  as  a  director  of  a  company  with  a  qualification 

article  does  not  amount  to  an  agreement  to  take 

shares  within  section  23.    Two  oases  involve  this. 

They  are  In  re  Wheal  Buller  Consols  and  Ex  parte 

CammelL    I  will  take  the  latter  case  first.     In  that 

case  the  articles  provided  that  the  qualification  of  a 

director  should  be  the  holding  of  £200  share  capital, 

that  the  first  directors  should  be  allowed  one  month 

from  the  first  general  allotment  of  shares  in  which  to 

acquire  their  qualification,  and  that  the  office  of  a 

director,  in  the  case  of  a  first  director,  should  be 

vacated  if  he  failed  to  obtain  the  requisite  shares 

within  the  prescribed  period,  or  if  he  sent  in  a  written 

resignation.     There  was  an  allotment  of  shares  in 

circumstances  in  which  the  director  could  not  be  heard 

to  say  that  he  was  not  aware  of  it.    Lindley,  L.J., 

says :  "  Cammell  was  named  as  an  original  director 

in  a  prospectus  issued  shortly  after  the  oompany  was 


formed,  and  he  attended  one  or  two  meetings  during 
the  first  month  of  the  company's  existence.    On  the 
29  th  of  March,  1893,  at  a  meeting  at  which  he  was  not 
present,  forty  shares  were  allotted  to  him  and  the 
other  directors  as  their  necessary  qualification.    On 
the  7th  of  April  another  meeting  was  held,  at  which 
the    minutes    of    the  previous  meeting  were  read. 
Cammell  was  not  present  at  that  meeting,  but  he  was 
present  at  a  meeting  held  on  the  14th  of  April,  when 
the  minutes  of  the  meeting  of  the  7th  of  April  were 
read.    There  was  some  controversy  whether  he  knev 
of  the  allotment.     Stirling,  J.,  came  to  the  conclu- 
sion that  he  did  not,  and  I  accept  that  conclusion. 
On  the  29th   of  April   the    month  expired  within 
which  the  original  directors  were  bound  to  acquire 
their  qualification  shares.      After  the  expiration  oi 
the  month,  and  before  there  was  any  registration 
book  of  the  company  in  existence,  but  after  Cammefl's 
name  had  been  put  on  the  allotment  list,  on  the  29th 
of  March,  in  respect  of  the  forty  shares,  the  secretary 
sent  to   Cammell  a  form  of  application  for  these 
shares,  which  Cammell  never  signed,  and  which  he 
ultimately  returned.       In  the    beginning   of  May 
Cammell  wrote  once  or  twice  excusing  himself  from 
attending  the  meetings  of  the  directors,  and  on  the 
7th  of  May  he  sent   in  his  resignation.     On  the 
26th     of    July    Cammell,     having    then    recently 
ascertained  that  his  name  was   on  the  register  of 
members,  wrote  to  the  secretary  requesting  to  hare 
his  name  removed.     In  September  he  received  a  notice 
of  a  call  in  respect  of  these  shares,  and  in  October 
proceedings  were  commenced  against  him  to  enforce 
the  call.     On  the  1st  of  November  he  gave  notice  of 
motion  to  rectify  the  register  by  removing  his  name 
therefrom."    There  was,  in  the  circumstances  of  that 
case,  no  constructive  agreement  to  take  shares,  though 
there  had  been  acceptance  of  the  office  of  director, 
acting  as  such,  and  attendance  at  meetings.    lindley, 
L.J.,  said  in  his  judgment:  "  Mr.  Buckley  contended 
that    the    articles    conferred   on   the    company  an  | 
irrevocable  authority  to  put  him  on  the  register  after 
the  expiration  of  a  month.      I  do  not  think  we  can 
spell  out  of  the  words  of  the  articles  any  such  authority 
as  that.      These  articles  are  not  so  strong  as  the 
articles  in  Isaacs'  case,  where  such  an  authority  wafJ 
implied.     I  do  not  think  that  the  fact  that  Cammell 
sent  in  his  resignation  is  conclusive,  bat  I  am  mock 
impressed  with  this  fact — that  the  company  did  no! 
treat  him  as  being  a  shareholder  in  respect  of  the* 
forty  shares  on  the  29th  of  April,  because  the  secretaryj 
of  the  company,  instead  of  treating  him  as  a  shazH 
holder,  asks  him,  on  the  1st  of  May,  to  sign  an  applica- 
tion for  shares.    His  resignation,  coupled  with  his  re-j 
f  usal  to  do  that  which  the  company  had  invited  H-1 
to  do — viz.,  sign  the  application  for  shares — is,  in 
judgment,  sufficient  to  put  an  end  to  the  authority 
the  company.      The   company,    therefore,  had  v 
warrant  for  putting  his  name  on  the  register  on  tbl 
23rd  of  May." 

In  my  view  there  is  no  completed  contract  tl 
take  shares  by  the  mere  lapse  of  a  definite  tun* 
and,  therefore,  certainly  not  by  the  lapse  of  an  ■ 
definite  time.  It  is  said  that  Ex  parte  Cammell  doi 
not  apply,  because  Cammell  had  actually  withdraw 
from  his  office.  There  has  here  been  no  exercise  1 
the  directors  of  their  authority  to  put  the  applica* 
on  the  register. 

It  seems  to  me  the  same  idea  is  evolved  in  I* 
Wheal  Buller  Consols.  Cotton,  L.J.,  said:  "Nod 
has  ever  decided  that  acting  as  a  director  amounts! 
an  agreement  to  take  the  shares  requisite  for  a  qasl 
fication.  There  are  oases  where  a  director  has  be! 
held  not  liable  for  the  shares  requisite  to  qualify  In* 
There  have,  in  some  case*,  been  observations  toll 
effect  that  acceptance  of  the  office    and  acting  i 
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director  may  make  a  person  liable  as  if  he  had  taken 
the  qualification,  but  no  judge  has  ever  acted  on  that 
view." 

If  that  case  is  looked  at  it  will  be  seen  that  on  the 
facts  the  court  assumed  that  a  reasonable  time  had 
elapsed,  and  it  was  held  that  the  mere  fact  of  acting 
as  a  director  was  not  enough  to  constitute  a  contract 
of  membership  as  distinguished  from  a  contract  to 
qualify.  I  hold  that  the  mere  lapse  of  a  reasonable 
time  will  not  constitute  a  contract  of  membership. 
But  I  also  consider  that  a  reasonable  time  had  not 
elapsed  when  the  winding-up  order  was  made.  The 
object  of  the  qualification  clause  is  to  protect  the  out- 
side puhlio  who  come  in  to  take  shares.  So  long  as 
there  has  been  no  allotment  there  has  been  no  lapse 
of  a  reasonable  time. 

The  names  of  the  applicants  ought,  therefore, 
not  to  be  on  the  list  of  oontributories. 

Solicitors,  Hurrell  <fc  Mayo ;  Lindo  <fe  Co. ;  Collision 
£  Prichard ;  Munns  &  Longden. 


0.  B.  Div.  (Divisional  Court)  J        T-«   qi  .  t?^  n 
(Wfflfl  and  Wright,  JJ.)     j        Jan'  31  >  Feb'  7- 

O'SuLLrvAw  v.  Thomas,  (a.) 

Gaming — Stakeholder — Revocation  of  authority  to  pay — 
Action  by  depositor — Gaming  Act,  1892  (55  Vict.  c. 

The  plaintiff  and  H.  deposited  £5  each  in  the 
lands  of  the  defendant.  It  was  agreed  that  the  £10  so 
deposited  should  be  handed  to  the  winner  of  a  race  run 
between  the  plaintiff  and  H.  The  plaintiff,  having  lost 
the  race,  demanded  that  his  money  should  be  returned. 
The  defendant  paid  the  £10  to  H. 

Held,  that  the  £5  was  not  a  "  sum  of  money  paid  "  by 
ike  plaintiff  within  the  meaning  of  the  Oamivg  Act, 
1892,  and  that  the  plaintiff  was  entitled  to  recover  the  £5 
fwm  the  defendant. 

Appeal  by  the  defendant  from  the  decision  of 
his  Honour  Judge  Williams  in  the  county  court  of 
Aberdare. 

The  plaintiff  and  one  Hughes  agreed  to  run  a  race. 
They  deposited  £5  each  in  the  hands  of  the  defend- 
ant, as  stakeholder,  and  it  was  agreed  that  he  should 
Hand  the  £10  to  the  winner  of  the  race. 

The  plaintiff,  after  losing  the  race,  called  upon  the 
defendant  to  return  him  his  money. 

The  defendant  paid  the  £10  to  Hughes. 

The  plaintiff  sued  the  defendant  for  the  £5  he  had 
deposited. 

By  the  Gaming  Act,  1892  (55  Vict.  c.  9),  s.  1 : 
"  Any  promise,  express  or  implied,  to  pay  any  person 
toy  sum  of  money  paid  by  him  under  or  in  respect  of 
toy  contract  or  agreement  rendered  null  and  void  by 
the  Act  of  the  eighth  and  ninth  Victoria,  chapter  one 
hundred  and  nine,  or  to  pay  any  sum  of  money  by 
*sy  of  commission,  fee,  reward,  or  otherwise  in 
iwpect  of  any  such  contract  or  of  any  services  in 
Ration  thereto  or  in  connection  therewith  shall  be 
mil  and  yoid,  and  no  action  shall  be  brought  or 
ftsintamed  to  recover  any  such  sum  of  money." 

The  marginal  note  to  section  1  is  as  follows  : 
*  Promises  to  repay  sums  paid  under  contracts  void 
by  8  &  9  Vict.  c.  109  to  be  null  and  void." 

The  county  court  judge  gave  judgment  for  the 
plaintiff,  bat  gave  leave  to  appeal. 

Montague  Lush,  for  the  appellant. — The  question 
uott  be  determined  by  the  words  of  the  Gaming  Act, 

(a.)  Reported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 


1892,  s.  1,  which  has  altered  the  law  in  regard  to 
betting  transactions.  The  plaintiff  "  paid  "  a  sum  of 
money  in  respect  of  a  gaming  contract.  It  was  held 
in  Hampden  v.  Walsh,  24  W.  R.  607,  1Q.B.D.  189, 
that,  although  8  &  9  Vict.  c.  109  made  all  wagering 
contracts  null  and  void,  it  did  not  apply  to  the 
recovery  of  a  sum  deposited  in  the  hands  of  a  stake- 
holder, and  that  a  deposit  might  therefore  be 
recovered  before  it  was  paid  over.  In  Biggie  v.  Higgs, 
25  W.  E.  777,  2  Ex.  D.  422,  the  same  principle  was 
affirmed,  and  a  depositor  was  allowed  to  recover  the 
stake  which  he  had  handed  to  the  stakeholder.  This 
case  comes  within  the  decision  in  Tatam  v.  Reeve,  41 
W.  R.  174,  [1893]  1  Q.  B.  44,  where  it  was  held  that 
a  plaintiff  could  not  recover  sums  which  he  had  paid 
for  the  defendant  to  persons  with  whom  the  defend- 
ant had  lost  bets  on  die  ground  that  they  were  paid 
"  in  respect  of  "  a  earning  contract.  Here  the  plain- 
tiff can  only  bring  his  action  on  an  implied  promise 
by  the  defendant  to  return  his  money,  if  he  should 
revoke  his  authority  to  pay  it  over  to  the  winner  of 
the  race,  and  such  a  promise  is  void  under  the  Act  of 
1892.  [Wright,  J.— The  statute  ought  to  be  called 
an  Act  to  Encourage  Betting,  if  the  depositor  can  no 
longer  revoke  the  authority  to  pay  over.  Wills,  J. — 
The  stakeholder,  according  to  your  view,  might  keep 
the  money.]  That  was  the  view  of  Cockburn,  C.J., 
in  Biggie  v.  Higgs. 

W.  Evans,  for  the  respondent.— The  Act  of  1892 
contemplates  only  actions  by  persons  who  have 
actually  paid  money  on  behalf  of  defendants*  and  is 
not  intended  to  apply  to  the  case  of  a  deposit. 
Biggie  v.  Higgs  is  still  the  authority  in  point.  Before 
a  case  can  be  brought  within  the  Aot  a  payment  must 
be  made  on  behalf  of  someone,  and  it  is  the  "  promise 
to  pay"  a  sum  so  paid  that  the  Act  has  in  view. 

Lush,  in  reply.— In  Be  Mattos  v.  Benjamin,  42  W.  R. 
284,  the  defendant  had  received  money  on  behalf  of 
the  plaintiff.  Such  a  case  is  not  within  the  Gaming 
Act  of  1892.  But  the  plaintiff  here,  having  "  paid  " 
money,  has  brought  himself  within  the  terms  of  the 
section.  The  marginal  note  to  section  1  says  that  a 
"promise  to  repay"  such  a  sum  is  void;  but  the 
word  "  repay  "  does  not  occur  in  the  section  itself. 

Cur.  adv.  vult. 

Feb.  7. — Wills,  J. — This  case  arises  under  the 
Gaming  Act,  1892,  which  runs  as  follows  :  [The 
learned  judge  read  section  1].  The  plaintiff  handed 
to  the  defendant  as  stakeholder  a  sum  of  money  which 
was  to  be  paid  over  to  a  third  person  if  the  plaintiff 
should  lose  his  bet.  The  plaintiff,  before  the  money 
was  paid  over,  and  having  lost  the  bet,  did  not  wish 
to  pay,  and  claimed  his  money  back  from  the  stake- 
holder. But  for  this  Aot  the  plaintiff  could  have 
revoked  his  authority,  and  the  only  question  is 
whether  money  handed  over  to  a  stakeholder  can  be 
said  to  be  a  "sum  of  money  paid  "  by  the  plaintiff. 
If  it  can,  the  plaintiff  cannot  recover  it ;  if  it  cannot, 
the  action  will  lie.  I  think  the  action  will  lie.  The 
word  "paid"  means  paid  out  and  out,  and  does 
not  mean  a  sum  deposited  for  the  purpose  of 
paying  somebody  else.  I  am  not  sorry  to  come  to 
that  conclusion,  because  another  construction  would 
make  this  Aot  the  charter  of  betting  men.  It  has 
been  held  in  Be  Mattos  v.  Benjamin  that  an  agent  who 
has  received  money  in  respect  of  bets  made  by  him 
on  behalf  of  a  principal  cannot  keep  that  money  as 
against  his  principal.  If  we  were  now  to  hold  that  a 
depositor  could  not  get  his  money  back  from  a  stake- 
holder there  would  be  a  complete  chain  of  legal 
liability.  I  do  not  think  that  such  a  result  was  con- 
templated by  the  Legislature.  If  I  did  think  so,  I 
should  not  hesitate  so  to  hold.    But  one  feels  safe  in 
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saying  that  the  Act  in  question  has  not  been  con- 
ceived in  the  spirit  of  giving  legal  facilities  to  the 
betting  world  for  carrying  oat  their  betting  opera- 
tions in  the  law  courts. 

Wright,  J.,  read  the  following  written  judgment : 
At  the  time  when  the  Act  of  1892  was  passed  such 
a  wagering  contract  as  was  made  in  this  oase  was  not 
what  is  called  illegal.  It  was  void  in  the  sense  that 
no  action  could  be  maintained  in  which  the  cause  of 
action  was  that  contract,  and,  of  course,  an  authority 
given  by  one  of  the  parties  to  his  agent  to  pay  money 
to  the  other  party  could  be  revoked  before  payment. 
But  if  (1)  the  ageut  had  reoeived  the  money  from  his 
principal  and  had  not  paid  it  over,  or  (2)  he  had 
received  it  for  his  principal  from  the  other  party,  or 
(3)  he  had,  at  the  request  of  his  principal,  paid  money 
to  the  other  party  in  respect  of  the  wager,  there 
was  in  each  of  these  cases  a  cause  of  action — against 
the  agent  in  the  two  first  cases,  and  by  the  agent  in 
the  third  case — independently  of  the  void  contract 
itself.  The  question  is,  How  far  the  Act  of  1892  has 
affected  the  right  of  action  in  one  of  these  three  cases  ? 
It  clearly  takes  away  the  agent's  right  of  aotion  in 
the  third  case  if  the  agent  has  paid  the  money  with 
notice  or  knowledge  of  the  purpose,  and  perhaps, 
according  to  Tatam  v.  Reeve,  even  in  the  absence  of 
such  notice  or  knowledge. 

It  equally  dearly  does  not  take  away  the  principal's 
right  of  action  in  the  second  oase,  because,  whatever 
the  intention  of  the  framers  of  the  Act  may  have  been, 
the  words  "  money  paid  by  him  "  cannot  be  construed 
as  including  money  received  for  him.  And  I  think 
it  does  not  take  away  the  principal's  right  of  action  in 
the  first  case.  The  expression  "  money  paid  by  him  " 
does  not  appear  properly  to  apply  to  a  revocable 
deposit.  And  it  seems  difficult  wholly  to  disregard 
the  consideration  that  a  different  construction  would 
tend  directly  and  almost  necessarily  to  defeat  the  very 
object  of  the  Aot,  by  preventing  a  revocation  of  the 
deposit  and  so  giving  to  the  winner  of  the  wager  a 
practical  certainty  of  being  paid  his  bet,  which 
advantage  he  did  not  previously  possess. 

Appeal  dismissed  ;  leave  given  to  appeal. 

Solicitors  for  the  appellant,  Bell,  Brodrick,  &  Co., 
for  Linton  &  C.  &  W.  Kenshole,  Aberdare. 

Solicitors  for  the  respondent,  Purkis  <fc  Co.,  for 
Thos.  Phillips  &  Son,  Aberdare. 


Q.  B.  Div.  ) 

(Wills  and  Wright,  J  J.)    J 

Abbott  &  Co.  t 


Feb.  1. 


Wolsby.  (a.) 

Sale  of  goods — Memorandum  in  writing — Acceptance — 
Sale  of  Goods  Act,  1893  (56  &  57  Vict  c.  71),  s.  4, 
sub-sections  1,  3. 

The  defendant  made  a  contract,  subsequently  re/erred 
to  by  him  in  letters  under  his  signature,  for  the  supply 
to  him  by  the  plaintiff  of  a  quantity  of  hay,  to  be 
delivered  by  the  21  st  of  July,  or  order  cancelled.  After 
that  date,  the  hay  not  having  been  delivered,  theK  defend- 
ant verbally  agreed  to  accept  delivery  on  the  8th  of 
August.  On  that  day,  the  goods  Imving  arrived,  the 
defendant  went  on  board  the  barge  in  which  the  hay  had 
been  conveyed,  took  a  sample,  and  said,  "  This  hay  is 
not  according  to  my  sample,  and  I  wonH  have  it.9' 

Held,  first,  that  there  was  not  a  sufficient  memoran- 
dum in  writing  for  a  contract  to  deliver  hay  on  the  Sth 

(a.)  Reported  by  C.  G.  Wilbraham,  Esq.,  Barrister- 
at-Law. 


of  August  within  section  4,  sub-section  I,  of  thcHakof 
Goods  Act,  1893;  secondly,  that  there  was  no  evidence  of 
such  a  dealing  with  the  goods  by  the  defendant  as  to  cos* 
stitute  an  acceptance  of  them  by  him  within  section  4, 
sub-section  3. 

Appeal  from  the  decision  of  his  Honour  Judge 
Lushington  in  the  county  court  at  Wandsworth.         i 

Some  time  in  July,  1893,  Wolsey,  the  appellant,  who 
was  the  defendant  in  the  action,  ordered  of  Messrs. 
Abbott  &  Go.  a  quantity  of  hay ;  and  on  the  13th  of 
July  the  latter  sent  a  sold  note  in  the  following 
terms : — 

"Sold  to  W.   H.   Wolsey,  Nine  Elms,  about 20 
tons  second  quality  Dutch  hay  at  72s.  6d.  per  ton, 
delivered  alongside  Wolsey's  Wharf,  two  clear  dap  i 
allowed  for  discharging    .     .     .    barge  to  be  along- 
side before  Saturday,  21st  July,  or  order  cancelled" 
The  hay  was  not  delivered  by  the  21st  of  July,  bat 
on  the  4th  of  August  Abbott  &  Co.  sent  a  messenger 
to  Wolsey  to  ask  him  if  he  would  still  take  the  hay, 
and  Wolsey  replied  (verbally),  "  I  will  take  the  hay 
if  the  barge  is  alongside  by  Wednesday,  the  8th  of 
August"    Accordingly  the  hay  was  sent,  and  duly 
arrived  on  the  8th  alongside  Wolsey's  wharf.  Tha 
lighterman  handed   over    to    the    defendant's  maa  | 
a  receiving   note,  and  ought  to   have  received  ta  ; 
return  a  receipt  note,  but  this  was  never  given.  Oa 
the  same  day  the  defendant  came  on  board,  looked  at 
the  hay,  rolled  over  a  portion,  and  taking  a  samplft, 
said,  "  This  hay  is  not  up  to  my  sample,  and  I  won't 
have  it." 

In  the  course  of  the  correspondence  that  sub- 
sequently took  place  Wolsey  referred  to  the  contract 
as  contained  in  the  sold  note  of  the  13th  of  July,  aaij 
maintained  that  it  was  cancelled  owing  to  tfaft1 
delivery  not  having  taken  place  by  the  21st  of  July.  , 

In  that  correspondence  there  was  no  mention  ol 
admission  of  the  agreement  on  his  part  to  takefc 
hay  if  delivered  by  the  8th  of  August.  Abbott  &  0( 
then  sold  the  hay  against  the  defendant,  and  sol 
him  for  non-acceptance.  The  county  court  jn^ 
found  that  the  original  contract  had  become  cancelk 
but  that  there  was  a  new  verbal  contract  to  tal 
delivery  on  the  8th  of  August,  and  that  the  goo 
were  accepted  and  reoeived  under  that  contract  wnl 
in  the  meaning  of  section  4,  sub-sections  1  and  &»< 
the  Sale  of  Goods  Act,  1893,  that  is  to  say,  that  wn 
the  defendant  did  on  the  8th  of  August  in  regard  i 
the  hay  was  "  an  act  in  relation  to  the  goods  wkl 
recognizes  a  pre-existing  contract  of  sale?' 

Cluer,  for  the  appellant. — There  was  no  evtftai 
of  acceptance.  The  statute  says  "  an  act,"  there* 
mere  words  are  not  sufficient,  otherwise  it  wM 
suffice  if  the  defendant  were  to  say,  **  It  is  a  to 
contract,  and  I  rely  on  the  Statute  of  Frauds.*1  1 
question  is,  Has  there  been  a  dealing  with  the  god 
Mere  looking  at  them,  even  when  accompanied  hi 
certain  amount  of  delay,  is  not  enough :  Taylor  v.  Sw 
40  W.  B.  486,  [1893]  2  Q.  B.  65.  The  statute,  m  seel 
34,  expressly  provides  that  the  buyer  is  to  have ' 
opportunity  of  examining  the  goods.  A  dealing  * 
the  goods,  to  come  within  the  exception,  mustt 
dealing  which  is  only  consistent  with  a  pre-exflf 
sale.  The  words  used  here,  and  the  conduct  of 
defendant  in  relation  to  the  goods,  are  just  as  0 
sis  tent  with  the  case  of  the  defendant  buying  the! 
on  the  spot.  [Wright,  J. — Do  not  the  words  i 
by  the  defendant  show  a  contract  of  sale  by  sampl 
If  so,  it  is  not  the  contract  set  up.  The  contraa 
up  is  a  contract  for  sale  by  description*  The  m 
used  by  the  defendant  cannot  refer  to  it. 

Forman,  for  the  respondents.— The  original  I 
tract  is  still  in  existence.  That  contract  is  ref* 
to  in  a  letter  signed  by  the  defendant,  and  can  tal 
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fare  be  sued  on.  The  defendant's  determination  to 
accept  delivery  on  the  8th  of  August  amounted  to 
nothing  more  than  a  waiver  of  the  condition  for 
delivery  by  the  2 1st  of  July,  which  need  not  be  in 
writing.  The  contract  was  not  to  be  void  if  the 
goods  were  not  delivered  by  the  21st  of  July,  but 
merely  voidable  at  the  option  of  the  defendant,  other- 
wise we  would  have  this  result,  that  the  plaintiff 
could,  by  failing  to  deliver  on  the  date  specified, 
secure  the  benefit  of  a  rising  market.  That  being  so, 
what  the  defendant  said  on  the  4th  of  August  did  not 
amount  to  the  substitution  of  a  new  term  on  the 
contract  for  the  old  one,  but  the  defendant  in  effect 
•aid,  "  I  will  not  exercise  my  option  of  cancelling  if 
the  goods  are  delivered  by  the  8th  of  August."  At 
any  rate,  the  defendant  is  now  estopped  from  denying 
that  the  time  for  delivery  extended  till  the  8th  of 
August,  for  the  plaintiff,  acting  on  his  intimation,  had 
the  barge  sent,  some  distance,  to  his  wharf.  With 
regard  to  the  question  of  acceptance  and  receipt  the 
learned  judge  found  that  there  was  a  receipt  of  the 
goods.  The  foreshore  belonged  to  the  defendant  and 
the  barge  was  lying  alongside  the  wharf.  That  being 
so,  the  case  was  similar  to  Page  v.  Morgan,  33  W.  B.  793. 
15  Q.  B.  D.  228.  The  opening  of  some  of  the  sacks  in 
that  case  was  analogous  to  the  action  of  the  defendant 
in  rolling  over  the  hay  and  taking  a  sample.  [Wills, 
J.— Did  the  foreshore  belong  absolutely  to  the 
defendant.]  It  is  the  foreshore  of  the  river  Thames 
at  Nine  Elms.  The  defendant  in  his  evidence  admits 
44  the  barge  was  lying  on  my  foreshore." 

Cluer,  in  reply,  said  that  at  the  time  that  the 
defendant  recognized  the  original  contract  it  had 
already  become  cancelled  and  of  no  effect. 

Wills,  J. — I  have  come  to  the  conclusion  pretty 
dearly  that  the  county  court  judge  was  wrong.  It 
is  quite  clear  that  the  first  recognition  by  the  defend- 
ant of  the  original  contract  is  contained  in  letters 
written  on  and  about  the  9th  of  August,  in  which  he 
accompanies  it  with  a  reference  to  tne  condition  that 
it  was  to  be  cancelled  if  not  performed  by  the  21st  of 
July. 

The  facts  establish  that  the  words  used  by  the  de- 
fendant on  the  4th 'of  August  were  not  to  be  con- 
sidered as  an  offer  to  keep  alive  the  original  contract 
under  any  circumstances.  Therefore  the  letters  con- 
tained nothing  more  than  an  expression  of  his  inten- 
tion to  act  on  the  option  of  cancelling.  Apart  from 
that,  it  is  said  that  was  a  new  verbal  contract  on 
the  4th  of  August  to  take  an  August  delivery  on  the 
8th,  and  that,  there  being  a  sufficient  acceptance  to 
satisfy  the  Statute  of  Frauds,  the  plaintiff  may,  not- 
withstanding, recover  on  the  new  contract.  What  I 
cannot  see  is  that  there  is  any  evidence  of  the  defend- 
ant doing  more  than  a  person  going  to  buy  would  do. 
I  thought  at  first  there  was  something  in  the  sug- 
gestion made  by  Mr.  Forman  that  the  goods  were  on 
the  defendant's  foreshore;  but  I  am  satisfied  that 
when  the  defendant  speaks  of  "  my  foreshore  "  he 
only  means  the  foreshore  opposite  his  wharf.  Then, 
wonld  anyone  who  was  going  to  buy  do  less  than 
fins  man  did  ?  I  think  not.  That  being  so,  it  cannot 
he  said  to  be  "  an  act  in  relation  to  the  goods  which 
a  pre-existing  contract  of  sale.*'  J  thought 
first  that  the  letter  of  the  8th  of  August  might 
light  on  the  matter  of  the  examination  with  a 
as  showing  that  there  was  in  existence  a 

for  sale  by  sample.     It  does,  indeed,  recoff- 

a  contract  already  entered  into,  but  it  is  the  old 

which  was  repudiated,  and  so  no  light  is  thrown 

the  character  of  the  examination.     I  think, 

though  one  is  always  reluctant  to  give 

to  the  Statute  of  frauds,  that  there  is  no  evi- 

of  acceptance  such  as  is  required. 


Wright,  J. — I  agree.  There  was  no  sufficient 
memorandum  in  writing  of  the  contract.  The  con- 
tract sought  to  be  enforced  is  a  contract  for  an 
August  delivery.  The  difference  between  an  August 
delivery  and  a  July  delivery  is  vital  in  a  contract  for 
the  supply  of  hay.  There  is  not  a  trace  that  the 
defendant  made  any  contract  for  an  August  delivery. 
He  admits  the  July  delivery,  but  that  was  cancelled. 
On  the  question  of  an  acceptance  and  receipt  to 
satisfy  the  statute,  the  receipt  is  not  in  question. 
The  case  falls  rather  within  Taylor  v.  Smith  than 
Page  v.  Morgan.  All  the  defendant  did  was  what 
a  person  considering  whether  he  would  buy  or  not 
would  do.  He  merely  took  out  a  pinch  of  hay  and 
looked  at  it.  That  was  not  such  a  dealing  as  to  be 
explicable  only  on  the  assumption  that  the  defendant 
had  agreed  to  buy. 

Appeal  allowed. 

Solicitor  for  the  appellant,  W.  Batham. 

Solicitor  for  the  respondent,  0.  H.  Knott. 


(Lawranoe  and  Kennedy,  JJ.) )  «m  1x 

Q.B.Div.  j  Jan15- 

Nobris  v.  Birch,  (a.) 

Metropolitan  Carriages  Act  (6  <jfc  7  Vict.  c.  86),  88.  8, 
22 — Defacement  of  driver's  licence — Jurisdiction  of 
police  magistrate — "  Matter  of  complaint  " — Evidence 
of  loss  and  damage. 

Under  6  &  7  Vict.  c.  86,  s.  8,  the  registrar  is  autho- 
rized to  grant  licences  to  the  drivers  of  hackney  carriages, 
and  the  proprietors  are  required  to  indorse  on  the  licences 
of  drivers  whom  they  employ  the  dates  of  entering  and 
leaving  their  service.  A  proprietor,  by  his  agent,  in 
entering  the  dates,  omitted  one  of  the  dates  of  entering 
and  added  a  signature,  the  effect  of  which  was  to  preju- 
dice the  driver  in  the  eyes  of  other  proprietors.  The 
driver  produced  two  proprietors  who  said  they  would  not 
have  employed  a  man  producing  a  licence  so  marked. 

Held,  that  this  was  a  "matter  of  complaint"  within 
section  22  of  the  Metropolitan  Carriages  Act,  1843,  and 
that  the  magistrate  had  jurisdiction  to  hear  the  claim. 

Held,  also,  that  tliere  was  a  defacement  of  the  licence, 
and  that  there  was  evidence  of  loss  and  damage  whereon 
the  magistrate  could  assess  compensation. 

Case  stated  by  the  metropolitan  police  magistrate 
under  20  &  21  Vict.  0.  43  and  42  &  43  Vict.  c.  49. 

On  the  3rd  of  August,  1894,  the  appellant  appeared 
before  the  magistrate  at  the  Westminster  Police  Court 
in  support  of  a  summons  under  the  Metropolitan 
Carriages  Act,  1843,  wherein  it  was  alleged  that  the 
respondent,  being  the  proprietor  of  a  certain  haokney 
carriage,  and  having  employed  the  appellant  as  driver, 
did  unlawfully  deface  his  licence. 

The  appellant,  who  was  a  licensed  cabdriver, 
entered  the  employ  of  the  respondent  on  the  1 6th  of 
March,  1894,  and  continued  to  be  employed  by  him 
till  the  2nd  of  May,  1894,  but  during  that  time  there 
were  breaks  in  the  employment,  when  the  appellant 
left  the  respondent  for  a  short  time  and  then  returned 
to  him. 

By  the  Metropolitan  Carriages  Act,  1843,  s.  8,  the 
cab  proprietor  is  authorized  and  directed,  on  returning 
the  driver's  licence,  after  quitting  his  service,  to  wake 
an  indorsement  thereon.  For  that  purpose  a  form  is 
provided  at  the  back  of  the  licence,  which  is  divided 
into  four  columns.     In  the  first  and  second  columns 

(a.)  Reported  by  C.  G.  Wilbraham,  Esq.,  Barris- 
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the  proprietor  must  enter  his  name  and  address,  in 
the  third  the  date  when  the  driver  entered  his  em- 
ploy, and  in  the  fourth  the  date  when  he  quitted  it. 
Now  it  was  the  custom  in  the  trade  to  consider,  and 
it  was  so  found  by  the  magistrate,  that  anything 
written  in  the  last  column  over  and  above  the  date  of 
leaving  the  service  implied  something  against  the 
man's  character.  It  was  known  by  the  name  of 
"  chairmarking." 

In  the  present  instance  the  form  was  filled  in,  not 
by  the  proprietor,  but  by  his  manager,  a  man  named 
Louis  Johnson.  The  first  two  columns  were  filled  up 
correctly.  The  third  contained  only  the  date,  the 
16th  of  March,  1894,  and  the  last  column  was  filled  in 
thus— "  23rd  March,  1894,  2nd  May,  1894,  Louis 
Johnson."  The  magistrate  found  as  a  fact  that, 
though  these  entries  were  in  every  respect  true,  yet 
they  were  made  in  such  a  way  as  to  prejudice  the 
appellant  with  other  proprietors ;  a  oab  strike  having 
about  this  time  taken  place,  the  entry  might  be  pre- 
sumed to,  in  some  way,  connect  him  with  it. 

At  the  hearing  in  the  police  court  the  appellant 
produced  as  witnesses  two  cab  proprietors,  who  said 
that  they  would  not  have  employed  a  man  who  pro- 
duced a  licence  marked  in  that  manner;  but  he  did 
not  produce  anyone  who  had  actually  refused  to 
employ  him.  The  respondent  did  not  appear,  but 
only  his  manager,  Louis  Johnson.  The  magistrate 
dismissed  the  summons  on  two  grounds — (1)  that  the 
facts  did  not  disclose  such  a  matter  of  complaint  as 
is  within  6  &  7  Vict.  c.  86,  s.  22 ;  (2)  that  the  plain- 
tiff gave  no  evidence  of  any  damage  or  loss  upon 
which  to  assess  compensation. 

Section  22  of  6  &  7  Vict.  c.  86  is  as  follows :— "  It 
shall  be  lawful  for  any  justice  of  the  peace  to  hear 
and  determine  all  matters  of  complaint  between  any 
proprietor  of  a  hackney  carriage  or  metropolitan 
stage  carriage  and  the  driver  or  conductor  of  the 
same  respectively,  and  to  order  payment  of  any  sum 
of  money  that  shall  appear  to  be  due  to  either  party 
for  wages  or  for  earnings  in  respect  of  any  such 
carriage,  or  on  account  of  any  deposit  of  money,  and 
to  order  compensation  to  the  proprietor  in  respect  of 
damage  or  loss  which  has  arisen  through  the  negleot 
or  default  of  any  driver  or  conductor  to  the  property 
of  his  employer  entrusted  to  his  care,  or  in  respect  of 
any  sum  of  money  which  such  proprietor  may  have 
been  lawfully  ordered  by  a  justice  of  the  peace  to  pay, 
and  which  has  been  actually  paid  in  pursuance  to 
such  order  on  account  of  any  negligence  or  wilful 
misconduct  of  his  driver  or  conductor,  and  to  order 
such  compensation  to  either  party  in  respect  of  any 
other  matter  of  complaint  between  them  as  to  such 
justice  shall  seem  proper." 

Morton  Smith,  for  the  appellant. — The  respondent 
is  liable  to  the  appellant  for  damage  sustained  by  the 
appellant  by  reason  of  the  defacement  of  his  licence. 
The  respondent  has  written  on  it  something  that  he 
was  not  authorized  by  any  statute  to  write  :  Rogers  v. 
Macnamara,  2  W.  R.  19,  23  L.  J.  C.  P.  1 ;  Hurrell  v. 
Ellis,  15  L.  J.  C.  P.  18.  The  magistrate  has  jurisdic- 
tion to  hear  the  claim  under  section  22.  It  is  a 
"matter  of  complaint "  within  that  section.  Clemson 
v.  Hubbard,  24  W.  R.  312,  1  Ex.  D.  179,  and  Hindley 
v.  Haslam,  27  W.  R.  61,  3  Q.  B.  D.  481,  which 
are  cases  under  the  Employers  and  Workmen  Act, 
illustrate  the  sort  of  dispute  intended  to  be  heard 
under  this  section.  There  was  some  evidence  of 
damage,  and  in  an  action  for  defacing  a  licence  a 
man  may  recover  substantial  damages :  Wennhak  v. 
Morgan,  36  W.  R.  697,  20  Q.  B.  D.  635.  In  this 
case  it  would  be  impossible  for  the  driver  to  procure 
a  new  licence. 

W.  B.  Campbell,   for  the  respondent. — It  is  true 


that  if  a  bailee  of  a  document  puts  marks  on  it 
calculated-  to  lessen  its  value  to  the  oailor,  he  is  liable 
for  the  loss  that  ensues.  But  here  the  respondent 
was  authorized  by  a  statute  to  write  on  the  docu- 
ment, and  what  he  wrote  was  a  substantial  compli- 
ance with  the  statute.  In  the  cases  cited  the 
proprietor  had  added  something  which  he  was  not 
authorized  by  the  statute  to  add.  Here  your  lord- 
ships are  asked  to  say  that  the  omission  of  a  date  in 
the  third  column  is  a  defacement.  In  this  case  the 
magistrate  has  no  jurisdiction.  The  general  words 
in  section  22  must  be  read  with  reference  to  the 
particular  words,  and  they  cannot  be  taken  to  refer 
to  any  dispute  that  may  arise  between  a  cab  pro- 
prietor and  his  driver.  For  instance,  suppose  the 
proprietor  had  uttered  slanderous  words  against  the 
driver,  it  could  not  be  contended  that  the  magistrate 
would  have  jurisdiction.  No  more  can  it  be  sup- 
ported in  this  case,  where,  if  there  is  any  claim,  it  is 
in  respect  of  a  libel.  As  to  the  second  question, 
there  was  no  evidence  of  loss,  and  it  was  competent 
for  the  magistrate  to  dismiss  the  summons  on  that 
ground. 

Lawbanoe,  J. — I  am  of  opinion  that  the  magis- 
trate was  wrong  on  both  points.  The  terms  of  the 
Metropolitan  Carriages  Act,  1843,  s.  8,  have  not  been 
complied  with.  It  was  the  duty  of  the  proprietor  to 
enter  on  the  back  of  the  licenoe  his  name  ana  address, 
and  the  dates  of  entering  and  leaving  the  service. 
What  he  did  was  to  put  down  one  date  as  the  date  of 
entering,  and  two  dates  as  the  dates  on  which  the 
driver  quitted,  his  employ.  He  omitted,  therefore,  one 
of  the  dates  of  entering,  and  added  the  name  of  Loms 
Johnson.  What  he  wrote  was  such  as  to  prejudice 
the  driver.  I  have  come  to  the  conclusion  that  this 
was  not  a  compliance  with  section  8,  and  that  the 
effect  of  it  was  a  defacing  under  the  statute.  Wn%; 
regard  to  the  question  as  to  whether  the  niagistritt 
has  jurisdiction  to  deal  with  this  claim  under  tfat 
22nd  section,  I  think  that  he  has.  Particular  sorfc 
of  disputes  are  pointed  out  by  the  section  as  beiai* 
within  the  jurisdiction.  These  are  with  respect  te 
payments  of  money  due  by  way  of  earnings,  deposits*! 
damage  to  the  carriages,  and  loss,  to  the  proprietor 
through  the  driver's  negligence.  And  then  there  art 
the  general  words  "  any  other  matter  of  complaint 
These  words  must  be  read  as  meaning  any 
matter  of  complaint  in  reference  to  the  trades 
employments  of  proprietor  and  driver  of  cabs, 
seems  to  me  that  the  present  claim  is  one  of 
very  cases  that  it  is  contemplated  might  arise. 

I  do  not  think  that  there  was  no  evidence  wl 
to  assess  compensation.  Two  cab  owners  said  that 
they  had  react  the  indorsement  they  would  not  bi 
employed  the  man.  There  was  something  prejudi 
to  the  driver  written  on  his  licence. 

Kennedy,  J.— In  this  case,  by  6  &  7  Vict  c.  di 
8,  the  proprietor  is  required  to  enter  on  the  bad 
the  driver's  licence  his  name  and  address  and 
dates  of  entering  and  leaving  his  service.  Jet 
C.J.,  in  Rogers  v.  Macnamara,  states  that  under 
statute  it  is  clear  that  it  is  the  duty  of  the  propri 
to  indorse  on  the  licence  only  that  which  he  is  ad 
rized  to  do,  and  unless  it  is  established  that  a  i 
was  authorized  to  write  all  that  he  did  write  h 
liable  for  the  consequences.  The  magistrate  in 
case  found  as  a  fact  that  anything  written  in  the 
column  beyond  what  the  statute  required  was) 
posed  to  be  against  the  man's  character.  la 
column  two  dates  appear  and  also  a  signal 
Therefore,  something  has  been  written  on  the  bo 
which  was  not  authorized,  and  in  such  a  way  ■ 
imply  something  against  the  man.  This  is  cleai 
case  of  defacing.     We  have  not  got  to  deal  with 
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cam  in  which  a  date  has  been  oorrec tly  stated,  but,  an 
omission  having  been  made,  the  significance  of  the 
rest  is  altered.  I  am  not  prepared  to  say  that  if  that 
had  been  so  I  should  have  considered  it  a  defacement 
When  such  a  ease  arises  it  will  have  to  be  decided  on 
its  own  merits.  But  here  we  have  not  only  an 
omission,  but  an  insertion  of  a  signature,  which  was 
such  a  writing  as  is  not  required  by  the  statute. 

As  to  the  question  of  jurisdiction,  I  think  that  this 
is  exactly  one  of  the  oases  which  were  intended  to 
fall  within  section  22.  There  was  evidence  also  of 
loss  of  employment.  It  is  impossible  for  me  to  say 
that  I  think  tne  magistrate  was  right  in  saying  there 
was  no  evidence. 

Case  remitted  to  the  magistrate. 

Solicitor  for  the  appellant,  W.  Holloway. 

Solicitor  for  the  respondent,  Dwrdin  Button. 


Court  of  appeal. 

From  Q.  B.  Div.        ) 
(Lord  Esher,  M.B.,  and  >  Deo.  20. 

Bigby,  L. J.)  j 

Kent  County  Council  v.  Vidler  &  Sons,  (a.) 

Highway — Extraordinary  traffic — "Person  by  whose 
enter  such  traffic  hoe  been  conducted" — Highways 
and  Locomotives  Amendment  Act,  1878  (41  <fc  42  Vict. 
c  77),  s.  23. 

The  appellants,  having  undertaken  to  supply  ballast 
for  the  purposes  of  the  construction  of  a  railway  as  and 
when  the  contractor  might  direct,  entered  into  arrange- 
ment* with  three  several  traction  engine  proprietors  for 
the  carriage  of  the  ballast.  In  accordance  with  these 
arrangements  the  appellants  from  time  to  time,  on 
receiving  directions  from  the  contractor,  required  one  or 
other  of  the  engine  proprietors  to  carry  the  ballast  which 
«u  wanted  and  deliver  it  as  directea.  The  appellants 
exercised  no  control  over  the  proprietors  as  to  the  weights 
they  should  carry  or  otherwise.  The  carriage  of  the 
ballast  by  all  the  engine  proprietors  together  constituted 
extraordinary  traffic  on  a  certain  highway. 

Hdd\  that  the  appellants  were  liable,  under  section  23 
of  the  Highways  and  Locomotives  Amendment  Act,  1878, 
to  pay  the  expenses  incurred  by  the  highway  authority  in 
consequence  of  such  extraordinary  traffic,  as  being  the 
persons  by  whose  order  such  extraordinary  traffic  had 
been  conducted. 

Appeal  from  a  decision  of  a  divisional  oourt  on  a 
special  case  stated  by  justices  of  the  county  of  Kent 
under  20  &  21  Vict.  c.  43  and  42  &  43  Vict.  o.  49, 
8.33. 

At  a  special  sessions  of  the  peace,  held  at  Cranbrook, 
in  the  county  of  Kent,  on  the  17th  of  May,  1894,  a 
complaint  was  heard  at  the  instance  of  the  Kent 
County  Council  against  Messrs.  Vidler  &  Sons,  under 
•action  23  of  the  Highways  and  Locomotives  Act, 
1878.  The  charge  was  that  Vidler  &  Sons  did,  on 
(fevers  days  between  the  1st  of  December,  1891,  and 
the  31st  of  August,  1893,  in  the  parish  of  Hawkhurst, 
cause  extraordinary  traffic  and  excessive  weight  to  be 
conducted  along  a  certain  highway,  being  a  main 
road,  which  the  county  council  were  liable  to  repair, 
sad  that  thereby  damage  had  been  caused  to  the  said 
highway,  and  that  the  county  council  had  incurred 
extraordinary  expense  in  repairing  the  same  to  the 
extent  of  £350. 

(a.)  Reported  by  F.  G.  Bttokbb,  Esq.,  Barrister-at- 
Law; 


It  appeared  that  during  the  years  1891  to  1893  the 
Cranbrook  and  Paddock  Wood  Railway  was  in  course 
of  construction,  and  the  contractor  for  the  work,  one 
Firbank,  required  ballast  for  the  purposes  of  the  con- 
struction. He  accordingly  made  a  contract  with 
Vidler  &  Sons,  by  which  they  agreed  to  supply  the 
required  ballast  at  a  certain  price,  to  include  delivery 
at  such  places  as  from  time  to  time  should  be  indicated 
by  him.  Vidler  &  Sons,  having  determined  to  carry 
out  their  contract  by  the  use  of  traction  engines,  then 
entered  into  arrangements  with  three  several  traction 
engine  proprietors  to  haul  the  ballast  as  it  might  be 
inquired  from  time  to  time  from  a  wharf  belonging  to 
Vidler  &  Sons  to  the  places  indicated  for  delivery  by 
Firbank,  and  there  deliver  the  same  to  him.  In  ac- 
cordance with  these  arrangements  the  manager  of 
Vidler  &  Sons,  on  receiving  orders  from  Firbank,  re- 
quired one  or  other  of  the  engine  proprietors  to  carry 
and  deliver  the  amount  of  ballast  which  was  wanted. 
Vidler  &  Sons  exercised  no  control  over  the  engine 
proprietors  as  to  the  time  for  delivery,  the  engines 
they  were  to  use,  the  weights  they  were  to  carry,  the 
route  they  were  to  follow,  or  otherwise.  Altogether 
an  amount  of  1,555  tons  of  ballast  was  carried  along 
the  road  in  question  by  the  engines  of  the  three  pro- 
prietors, and  it  was  admitted  that  such  carriage  con- 
stituted an  extraordinary  user  of  the  road,  and  was 
extraordinary  traffic. 

The  justices  were  of  opinion  that  Vidler  &  Sons 
were  not,  within  the  meaning  of  section  23  of  the 
Highways  and  Locomotives  Act,  1878,  the  persons  by 
whose  order  the  traffic  in  question  had  been  con- 
ducted, and  they  therefore  dismissed  the  complaint ; 
but  they  stated  this  case  for  the  opinion  of  the  High 
Court. 

The  Divisional  Court  (Grantham  and  Lawrance, 
JJ.)  reversed  the  decision  of  the  justices,  and  ordered 
the  case  to  be  remitted  to  them  with  an  expression  of 
the  opinion  of  the  oourt  that  the  justioes  ought  to 
determine  how  much  damage  had  been  occasioned  by 
the  traffic  complained  of,  and  that  Vidler  &  Sons 
were  liable  as  being  the  persons  who  gave  the  order 
for  the  extraordinary  traffic. 

Vidler  &  Sons  appealed. 

Dickens,  Q.C.,  and  F.  Low,  for  the  appellants. 

Tindal  Atkinson,  Q.C.,  and  Hohler,  for  the  respond- 
ents. 

Lord  Esheb,  M.B. — There  is  no  doubt  that  there 
was  extraordinary  traffic  onj  this  road.  That  traffio 
was  not  carried  on  by  means  of  the  engines  of  any 
one  of  the  engine-owners,  but  by  means  of  the 
engines  of  all  the  owners.  It  may  be  that  not  one 
of  the  owners  used  the  road  to  an  extraordinary 
extent.  But  the  usage  of  the  road  by  all  of  them 
together,  did  amount  to  extraordinary  traffic.  Who. 
ordered  that  traffio  to  be  carried  on  P  Firbank  had 
entered  into  a  contract  for  the  construction  of  a 
railway,  and  for  this  purpose  it  was  necessary  that  a 
quantity  of  ballast  should  be  delivered  at  various 
places.  He  entered  into  a  contract  with  Vidler  & 
Sons,  by  which  they  agreed  that  they  would  deliver 
the  ballast  at  such  places  as  he  from  time  to  time 
should  direct.  They  resolved  to  carry  out  their 
contract  by  means  of  traction  engines.  They  accord- 
ingly made  several  contracts  with  different  firms  of 
engine-owners.  Those  contracts  might  have  been 
that  the  owners  should  carry  the  ballast  as  and  when 
ordered  by  Firbank.  But  that  was  not  the  arrange- 
ment made.  The  contracts  were  that,  as  and  when 
Vidler  &  Sons  required,  one  or  other  of  the  firms 
should  supply  traction  engines  and  perform  the  traffio, 
and  that  in  every  such  case  the  firm  should  charge 
Vidler  &  Sons  at  a  specified  rate.    Therefore  nothing 
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was  to  be  done  by  the  engine-owners  under  these 
contracts  until  something  had  been  first  done  by 
Vidler  &  Sons.  Vidler  &  Sons  did  from  time  to  time, 
as  they  received  orders  from  Firbank,  give  orders  to 
each  of  the  firms  to  carry  ballast  along  the  road  in 
question. 

The  result  altogether  is  that  Vidler  &  Sons  are  the 
persons  who  ordered  this  extraordinary  traffic,  and 
they  are  therefore  liable  under  section  23  of  the  High- 
ways and  Locomotives  Act,  1878. 

The  appeal  must  be  dismissed. 

Bigby,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Sole,  Turner,  <fe  Knight, 
for  W.  C.  Cripps  A  Son,  Tunbridge  Wells. 

Solicitors  for  the  respondents,  Palmer  &  Bull,  for 
Brennan  &  Turner,  Maidstone. 


Prom  Q.  B.  Div.  ) 

(Lord  Halsbury ;  and  Lindley  V  Dec.  14,  19. 

and  A.  L.  Smith,  L.JJ.)      j 

Henderson  &  Co.  v.  Williams,  (a.) 

Sale  of  goods — Fraud  of  third  person — Warehouseman 

— Attornment— Title  to  goods— Conversion— Measure 

of  damages. 

Sugar,  the  property  of  G.  <fc  Co.,  was  warehoused  with 
the  defendant.  F.,  by  fraudulently  representing  himself 
to  be  a  customer  of  G.  A  Co.,  obtained  an  authority  from 
them  to  the  defendant  to  hold  the  sugar  at  the  order  and 
disposal  of  F.,  who  subsequently  negotiated  a  sale  of  the 
sugar  to  the  plaintiffs.  The  defendant  sent  to  the  plain- 
tiffs a  memorandum  stating  that  he  held  the  sugar  on 
account  of  F.,  and  would  deliver  the  same  to  them  on 
F.'s  transfer  in  their  favour.  The  plaintiffs  not  being 
satisfied,  the  defendant  wrote  across  the  memorandum 
the  words  :  "  /  hold  the  within  at  your  order  and 
disposal." 

Before  the  sugar  was  delivered  to  the  plaintiffs  the 
fraud' of  F.  was  discovered,  and  the  defendant,  acting 
on  the  instructions  and  indemnity  of  G.  db  Co.,  refused 
to  deliver  the  sugar. 

Held,  that  the  defendant  was  estopped  by  his  attorn- 
ment to  the  plaintiffs  from  denying  their  title,  and  that 
the  plaintiff e  were  entitled  to  judgment,  the  damages  being 
the  market  value  of  the  sugar  at  the  time  of  the  defend- 
ant's refusal  to  deliver. 

Whether,  without  such  attornment,  the  plaintiffs'  title 
was  superior  to  that  of  G.  <fc  Co.,  qu»re. 

Kingsford  v.  Merry,  5  W.  B.  151,  1  H.  &  N.  503, 
considered. 

Appeal  from  Cave,  J. 

The  plaintiffs,  J.  Henderson  &  Co.,  were  sugar 
merchants  at  Hull,  and  the  defendant  was  a  ware- 
houseman at  Hull  and  Goole. 

On  the  3rd  of  June,  1894,  one  W.  Fletcher,  by 
pretending  that  he  was  one  Robinson,  negotiated  a 
purchase  of  150  bags  of  sugar  from  a  firm  of  Grey  & 
Co.,  they  believing  that  they  were  dealing  with 
Robinson,  an  old  customer  of  theirs,  through  Fletcher 
as  his  agent. 

Grey  &  Co.  instructed  the  defendant,  who  then  held 
the  150  bags  of  sugar  in  a  warehouse  at  Goole  to  their 
order,  to  hold  them  to  the  order  of  Fletcher,  and  on 
the  6th  of  June,  1894,  the  defendant  communicated 
to  Grey  &  Co.  as  follows :  "  I  have  your  telegram  to 

(a.)  Reported  by  Arnold  Glover,  Esq.,  Barrisfcer- 
at-Law. 


transfer  the  150  bags  to  Mr.  W.  Fletcher,  of  Leeds,  at 
whose  disposal  I  have  placed  the  sugar." 

Fletcher  then  negotiated  with  the  plaintiffs  to  sett 
the  sugar  to  them,  together  with  other  sugar  which 
was  in  the  defendant's  warehouse. 

As  Fletcher  desired  to  be  paid  for  the  sugar  in 
cash,  the  plaintiffs  -inquired  of  the  defendant  if  the 
sugar  proposed  to  be  sold  to  them  was  in  his  ware-  ' 
house  to  Fletcher's  order.  The  defendant,  in  reply, 
sent  to  the  plaintiffs  the  following  memorandum:— 
"  Memorandum.— J.  L.  Williams  to  Messrs.  Hender- 
son &  Co.,  Hull.  June  7th,  1894.— B.  A.  V.  150 
bags  of  sugar,  P.  R.  36  bags  of  sugar,  Star  50 
bags  of  sugar,  lying  at  Goole.  I  hold  the  above  on 
account  of  W.  Fletcher,  Leeds,  and  will  deliver  same 
to  your  order  on  receipt  of  his  transfer  in  your 
favour." 

The  plaintiffs  not  being  satisfied  with  this 
memorandum,  the  defendant  wrote  across  it  the 
following  words :  "  I  hold  the  within  at  your  order 
and  disposal." 

The  plaintiffs  then  completed  the  purchase  of  the 
sugar  and  paid  Fletcher  by  cheque,  which  was  cashed 
by  him,  £167  15s.  lid.,  which,  with  a  sum  of  £130 
odd  already  due  from  Fletcher  to  them,  and  for  which 
the  plaintiffs  held  a  dishonoured  cheque,  made  up  the 
purchase-money  of  £301 7s.  5d. 

Grey  &  Co.  subsequently  discovered  Fletcher's  fraud 
upon  them  and  requested  the  defendant  not  to 
deliver  the  150  bags  of  sugar  to  the  plaintiffs.  The 
defendant  accordingly,  upon  being  indemnified  by 
Grey  &  Co.,  refused  to  deliver  the  150  bags. 

Grey  &  Co.  made  no  claim  to  the  36  and  50 
bags,  * he  value  of  which  was  £100,  and  the  defendant 
delivered  them  to  the  plaintiffs. 

Cave,  J.,  at  the  trial  of  the  action,  gave  judgment 
for  the  plaintiffs  for  £67  odd,  being  the  difference 
between  the  £167  paid  to  Fletcher  and  the  value  of 
the  sugar  other  than  the  150  bags. 

These  were  cross  appeals  from  the  decision  of 
Cave,  J. 

The  plaintiffs  appealed  on  the  ground  that  the 
damages  were  insufficient,  and  the  defendant  appealed 
on  the  ground  that  the  plaintiffs  were  not  entitled  to 
recover  at  all. 

Forbes,  Q.C.,  Scott  Fox,  and  Looey  Smith,  for  the 
plaintiffs. — We  are  entitled,  by  way  of  damages,  to 
the  market  value  of  the  goods  at  the  time  of  conver- 
sion.    [They  were  stopped  by  the  court.] 

Pickford,  Q.C.,  and  T.  Willes  Chitty,  for  the  de- 
fendant.— Judgment  should  be  for  the  defendant  If 
the  defendant*  8  statements  were  to  be  taken  as  a 
warranty,  no  doubt  the  judgment  is  right,  but  Gave, 
J.,  did  not  take  that  view.  There  is  no  estoppel  is 
this  case :  Attenborough  v.  London  and  St.  Katherit*t 
Dock  Co.,  26  W.  B.  583,  3  C.  P.  D.  450 ;  BiddU  t. 
Bond,  13  W.  B.  561,  6  B.  &  S.  225.  There  was  no 
contract  between  Grey  &  Co.  and  Fletcher,  and  no 
property  passed :  Kingsford  v.  Merry,  5  W.  B.  151, 
1H.&N.  503. 

They  also  referred  to  Cundy  v.  Lindsay,  26  W.  B. 
406,  3  App.  Ca8.  459,  and  Higgins  v.  Burton?  5 
W.  B.  683. 

Forbes,  Q.C.,  in  reply,  referred  to  BurJcinshaw  r. 
Nicholls,  26  W.  B.  819,  3  App.  Cas.  1004;  Stonard  v.  | 
Dunkin,  2  Camp.  344;  Hawes  v.  Watson,  2  B.  &  C 
540;  Gosling  v.  Birnie,  7  Bing.  339;  Knight*  v. 
Wiffen,  19  W.  B.  244,  L.  B.  5  a  B.  660.  fLTOTLiT, 
L.J.,  referred  to  Rogers  v.  Lambert,  39  W.  B.  114, 
[1891]  1  Q.  B.  318.] 

Cur.  adv.  w*ft. 

Lord  Halsbury  [after  stating  the  facts  down  to 
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the  defendant's  communication  of  the  6th  of  June, 
1894,  said :]  I  pause  here  to  consider  what  was  at  this 
time  the  relative  situation  of  the  parties.     Messrs. 
Grey,  the  real  owners  of  the  goods,  had  placed,  with 
fall  powers  of  disposition,  these  sugars  in  the  name 
of  Mr.  Fletcher;  and  if  the  question  now  to  be  de- 
termined was  whether  or  not  any  property  passed 
under  these  circumstances  into  Mr.  Fletcher,  I  should 
■ay  that,  inasmuch  as  Fletcher  was  only  the  desig- 
nated consignee,  and  not  a  person  purporting  to  enter 
into  a  bargain  or  a  contract  at  all,  no  such  property 
would  pass ;  and  I  think  that  that  view  would  be  in 
accordance  with  the  decision  in  Kingsford  v.  Merry, 
with  respect  to  which  I  have  to  say  a  word  or  two 
presently.     But  that  is  not  the  position  in  which  I 
regard  the  transaction  so  far.     It  appears  to  me  that, 
quite  apart  from  any  contract  which  might  be  affirmed 
or  disaffirmed    afterwards,    the    question    here    is, 
whether  the  true  owner  of  the  goods  has  so  invested 
the  person  dealing  with   them  with  the   indicia  of 
property  as  that,  when  an  innocent  person  enters  into 
a  negotiation  with  the  person  to  whom  these  things 
have  been  intrusted  with  the  indicia  of  property,  the 
true  owner  of  the  goods  can  afterwards  complain  that 
there  was  no  authority  to  make  such  a  bargain.     I 
think  a  confusion  has  arisen  in  the  sort  of  inferences 
to  be  drawn  from  the  case  of  Kingsford  v.  Merry,  a 
confusion  of  two  totally  different  tilings.    If  a  con- 
tract is  induced  by   fraud,   that  contract  may  be 
affirmed  or  disaffirmed,  and  until  it  is  disaffirmed  any 
person  dealing  on  the  faith  of  that  contract  is  pro- 
tected, because  until  it  is  disaffirmed  it  is  a  perfectly 
good  contract.    I  think  it  was  made  out,  and  justly 
made  out  before  us,  that  here  there  was  no  contract 
at  all,  and  if  it  had  been  upon  that  question  alone,  I 
should  say  that  no  property  had  passed. 

But  this  is  not  the  only  question.  There  may  be  a 
question  where,  although  no  property  has  in  fact 
passed,  yet  the  true  owner  has  allowed  another  person 
to  hold  himself  out  as  the  owner  in  such  a  way  as  to 
make  an  innocent  person  enter  into  a  contract,  which 
contract,  being  performed,  cannot  be  set  aside.  The 
ease  of  Kingsford  v.  Merry,  as  to  which,  as  I  say,  a 
considerable  amount  of  misapprehension  has  existed 
before  now,  was  a  case  in  which,  in  truth,  there  was 
neither  a  holding  out  nor  was  there  in  fact  a  contract. 
Whatever  the  true  facts  of  the  case  may  have  been, 
the  Court  of  Exchequer  originally  was  under  the 
belief  that  the  question  before  them  was  whether  or 
not  a  contract  obtained  by  fraud,  until  disaffirmed, 
was  capable  of  giving  a  good  title  to  an  innocent 
holder  for  value ;  and  upon  that  ground  the  case  in 
the  Court  of  Exchequer  was  decided.  It  is  within 
my  knowledge,  personally,  that  more  than  one  mem- 
ber of  the  Court  of  Exchequer  complained  that,  after 
they  had  given  a  decision  upon  that  hypothesis,  the 
forties  in  the  then  state  of  practice  (the  new  practice 
having  just  come  in,  of  appeal  in  lieu  of  a  bill  of 
exceptions,  to  the  Court  of  Exchequer  Chamber) 
•greed  to  a  statement  of  facts  which  the  Court  of 
Exchequer — certainly  some  of  the  members  of  it — 
always  complained  did  not  state  the  same  facts  as 
Were  in  evidence  before  them.  The  matter,  when 
fought  before  the  Court  of  Exchequer,  was,  of  course, 
npon  the  facts  as  proved  at  the  trial.  The  question, 
as  it  came  before  the  Court  of  Exchequer  Chamber,  was 
tpon  an  agreed  statement  of  facts  in  writing,  agreed 

rn  between  the  parties.  Now  let  us  see  what  was 
ratio  decidendi  of  the  Court  of  Exchequer  Cham- 
ber. The  Court  of  Exchequer  Chamber  said,  "  The 
judgment  of  the  Court  of  Exchequer  appears  to  have 
oeen  founded  upon  the  assumption  that  the  plaintiffs 
would  have  been  warranted,  by  the  circumstances 
[stated  in  the  case,  in  treating  the  transaction  between 
1hem  and  Anderson  as  a  contract  of  sale  which,  by 


reason  of  the  fraud  of  Anderson,  they  might  dis- 
affirm, if  they  pleased,  or  affirm  and  proceed  as  for 
goods  sold  and  delivered.  .  .  .  We  are,  however, 
of  opinion  that,  upon  the  facts  stated  in  the  case,  the 
plaintiffs  and  Anderson  never  did  stand  in  the  relation 
of  vendor  and  vendee  of  the  goods,  and  that  there  was 
no  contract  between  them  which  the  plaintiffs  might 
either  affirm  or  disaffirm."  It  is  manifest  that  if  these 
were  the  facts  which  the  Court  of  Exchequer  Cham- 
ber assumed  as  the  basis  of  their  judgment,  no  rela- 
tion between  these  parties  existed  at  all,  any  more 
than  in  the  case  of  a  person  who  might  have  stolen  a 
delivery  order  and  presented  it  at  the  proper  office. 
But  it  is  remarkable  to  observe  that  in  giving  that 
judgment,  and  upon  the  argument  in  that  case  it  is 
expressly  distinguished  from  those  oases  in  which  a 
person  has  given  the  indicia  of  title  to  another  so  as 
to  enable  him  to  pass  as  the  true  owner ;  and  a  long 
line  of  authorities,  of  which  I  have  only  selected  two, 
establishes  conclusively  that  where  that  is  the  case  it 
is  no  longer  a  question  of  affirming  or  disaffirming 
any  contract  between  the  owner  of  the  goods,  but  a 
question  whether  the  owner  of  the  goods  has,  by  his 
conduct,  allowed  the  person  who  has  either  cheated 
him  or  to  whom  he  has  entrusted' goods,  so  to  behave 
himself  and  to  appear  and  to  hold  himself  out  as  the 
owner,  as  to  give  a  good  title  to  a  bond  fide  purchaser 
for  value.  That  is  the  case  of  Williams  v.  Barton,  3 
Bing.  139.  After  dealing  with  the  facts  in  that  case, 
which  are  not  material  to  my  purpose,  and  after 
speaking  of  the  power  of  obtaining  a  good  title  in 
market  overt,  the  learned  judge  proceeds:  "This 
exception  in  our  law  proves  that  if  a  person  acquires 
the  possession  of  property  in  any  mode  other  than 
that  of  sale  in  market  overt,  he  cannot  keep  it  against 
the  owner ;  it  proves  at  the  same  time  that,  as  com- 
merce is  now  carried  on,  the  purchaser  or  pawnee 
should  have  the  same  protection  against  him  who 
permits  another  to  deal  with  his  property  as  if  it 
were  his  own."  And  again,  in  Dyer  v.  Pearson,  3 
B.  &  C.  42,  Abbot,  C.J.,  says,  referring  to  the  case 
before  him:  [His  lordship  read  the  judgment  of 
Abbott,  C. J.,  in  that  case,  and  proceeded : — ] 

But  I  have  thought  it  right  to  deal  here  as  if  the 
only  parties  to  this  question  were  the  true  owner  of  the 
goods  and  the  purchaser  for  value.  The  question,  of 
course,  arises  here  in  a  different  form,  although,  per- 
haps, only  circuitously.  Here  the  warehouse  keeper 
has  been  induced  to  attorn  to  the  ownership  of  the 
fraudulent  person  Fletcher,  and  in  that  character  to 
transfer  to  Fletcher,  and  to  Fletcher's  order,  the 
property  given  to  his  oharge ;  and  I  am  of  opinion 
that  it  would  be  impossible  for  him  to  resist  an 
action  by  the  person  to  whose  title  he  has  attorned 
against  him  if  no  other  question  existed  in  the  case. 

This  is  an  action  in  which  it  is  admitted  that  the 
warehouse  keeper  is  acting  under  the  indemnity  of 
Messrs.  Grey,  and  I  have  thought  it  right  to  trace 
the  question  up  to  its  source,  and  to  treat  Greys,  the 
true  owners,  as  the  persons  who  are  the  practical 
defendants  in  this  case.  Treating  Greys  as  the 
defendants  in  this  case,  I  am  of  opinion  that  upon 
these  facts  they  have  no  answer.  The  real  truth  is 
that  Greys  are  the  persons  who  have  permitted  this 
fraud  to  be  committed  by  entrusting  the  goods  to  the 
order  and  disposition  of  Fletcher,  and,  apart  from  the 
authorities  to  which  I  have  already  referred,  I  think 
that  it  is  not  undesirable  to  refer  to  an  American 
authority  {Boot  v.  French,  13  Wendell,  570),  which,  I 
observe,  was  quoted  in  the  case  of  Kingeford  v. 
Merry,  in  which,  in  the  Supreme  Court  of  Judicature, 
Savage,  C.J.,  makes  observations  which  seem  to  me 
to  be  well  worthy  of  consideration.  He  says :  "  The 
bond  fide  purchaser  is  justified  in  purchasing  such 
property,  and  giving  value  for  it,    .    .    .    he  is  pro- 
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teoted  in  doing  so  upon  the  principle  just  stated,  that 
where  one  of  two  innocent  persons  must  suffer  from 
the  fraud  of  a  third,  he  shall  suffer  who  by  his  indiscre- 
tion has  enabled  such  third  person  to  commit  the 
fraud.  A  contrary  principle  would  endanger  the 
security  of  commercial  transactions  and  destroy  that 
confidence  upon  which  what  is  called  the  usual  course 
of  trade  materially  rests." 

It  appears  to  me,  therefore,  that  when  once  the 
correspondence  is  looked  at  upon  which  these  goods 
were  confided  to  Fletcher  to  his  order  and  dis- 
position, and  Fletcher  was  invested  with  a  full  power 
of  disposition,  it  is  impossible  to  argue  that  this  was 
not  a  holding  out,  by  the  true  owner  of  the  goods, 
of  Fletcher  as  capable  of  giving  a  good  title.  It  is 
admitted  that  the  present  plaintiff  dealt  bond  fide 
with  the  person  who  was  thus  in  complete  dominion 
of  the  property  in  question,  and  who  was,  under  these 
circumstances  and  from  this  correspondence,  held 
out  by  the  true  owner  of  the  goods  as  the  true  owner. 
Therefore,  any  contract  made  innocently  by  a  bond 
fide  purchaser  for  value  is  protected. 

That  brings  me  to  the  only  remaining  question — 
namely,  the  question  of  damages;  and  I  confess  I 
am  wholly  unable  to  understand  the  mode  in  which 
these  damages  are  assessed.  If  I  am  right  in  the 
conclusion  at  which  I  have  arrived,  the  truth  is  that 
the  plaintiff  here  was  entitled  to  the  market  value  of 
the  goods.  It  is  immaterial  in  what  form  the  pay- 
ment was  made.  If  I  were  to  go  into  that,  I  should 
say  that  the  question  of  the  extinguishment  of 
Fletcher's  debt  and  the  return  of  his  cheque  would  be 
an  ample  consideration ;  but  I  protest  against  being 
involved  in  any  such  inquiry.  These  goods  were  the 
goods,  under  the  circumstances,  of  the  plaintiffs. 
They  ought  to  have  been  delivered  and  were  refused. 
That  is  a  conversion  of  those  goods ;  and  it  appears 
to  me,  therefore,  that  the  ordinary  rule  of  law 
applies,  that  the  plaintiff  complaining  of  conversion 
of  his  goods  is  entitled  to  the  market  value  of  those 
goods  at  the  time  of  the  conversion ;  and  for  these 
reasons  I  am  of  opinion  that  the  verdict  should  be 
increased  to  £200  odd,  and  that  the  cross-appeal 
should  be  dismissed  with  costs. 

LmDLBY,  L.J.,  after  stating  the  facts,  said : — It 
will  be  convenient  to  dispose  of  the  defendant's 
appeal  first.  He  contends — (1)  that  he  is  not  estopped 
from  setting  up  Grey's  title ;  and  (2)  that  Grey's  title 
is  better  than  that  of  the  plaintiffs.  I  am  of  opinion 
that  the  defendant  is  wrong  upon  the  first  point,  even 
if  he  is  right  on  the  second.  The  distinct  attornment 
by  the  defendant  to  the  plaintiffs  on  the  7th  of  June, 
1894,  clearly,  in  my  opinion,  estopped  the  defendant 
from  denying  the  plaintiffs'  title.  The  cases  cited  by 
Mr.  Forbes,  beginning  with  Stonard  v.  Dunkin  and 
ending  with  Knights  v.  Wiffen,  are  conclusive  on 
this  point,  and  any  other  decision  would  be  most 
mischievous  in  a  business  point  of  view.  Mr.  Pick- 
ford,  in  his  very  able  argument  for  the  defendant,  urged 
that  AUenborough  v.  London  and  8t.  Katharine's  Dock 
Co.  was  an  authority  to  show  that  there  was  no 
estoppel  in  this  case.  But  there  the  defendants  had 
not  attorned  to  the  plaintiffs,  and  the  attornment 
makes  all  the  difference. 

With  respect  to  the  second  point  there  is  more 
difficulty,  if  there  were  no  estoppel,  and  the  court 
had  to  decide  whether  Grey  or  the  plaintiffs  had  the 
better  tide  to  these  150  bags  of  sugar,  my  judgment 
would  be  in  favour  of  the  plaintiffs,  if  it  were  not  for 
the  case  of  Kingsford  v.  Merry.  The  case  stands 
thus  : — Grey  authorized  the  defendant,  his  agent,  to 
hold  the  sugar  to  Fletcher's  order,  and,  before  that 
authority  was  revoked,  the  defendant  acted  upon  it, 
and  transferred  the  sugar  to  the  plaintiffs,  who  are 


bond  fide  purchasers  of  it  for  value  from  Fletcher, 
without  notice  of  anything  wrong.  It  seems  to  me 
that,  whether  Fletcher  was  the  owner  of  the  goods  or 
not,  still,  as  he  was  expressly  authorized  to  dispose 
of  them,  it  would  be  contrary  to  principle  to  hold 
that  Grey  could  recover  the  sugar  from  the  plain- 
tiffs. 

But  Mr.  Pickf ord  cited  Kingsford  v.  Merry  to  show 
that  Grey  could  do  so.  I  have  looked  carefully 
through  the  report  of  that  case.  An  order  was  there 
given  by  the  plaintiffs  to  their  warehouseman  in  sub- 
stance like  the  order  given  by  Grey  to  the  defendant 
on  the  6th  of  June  in  this  case.  I  understand  that 
this  order  comprised  the  goods  sued  for.  I  also 
understand  that  this  order  was  acted  upon  by  the 
warehouseman  before  it  was  revoked,  just  as  was  the 
case  here.  He  had  transferred  the  goods  into  the 
name  of  the  defendant,  who  was  a  bond  fide  pledgee 
for  value  from  the  person  whose  orders  were  to  be 
obeyed. ,  The  decision  of  the  court  was,  nevertheless, 
in  the  plaintiffs'  favour,  on  the  ground  that  no  pro- 
perty passed  from  the  plaintiffs  to  the  person  to  whom 
they  gave  the  delivery  order,  and  that,  no  property 
having  passed  to  him,  he  could  confer  none  on  the 
defendant.  The  case  was  treated  as  if  it  were  the 
case  of  a  sale  of  goods  by  a  person  who  had  obtained 
possession  of  them  by  false  pretences.  Such  a  person, 
having  no  title,  can  confer  none,  except  by  sale  in 
market  overt :  see  Cundy  v.  Lindsay.  I  confess  I 
find  great  difficulty  in  distinguishing  the  facts  of  that 
case  from  the  facts  of  this,  although  I  think  too  little 
attention  was  paid  to  the  authority  given  and  acted 
upon  before  it  was  revoked.  But  perhaps  the  order 
to  which  I  have  referred  did  not  include  the  goods 
sued  for. 

On  the  ground,  however,  of  estoppel  by  attorn- 
ment the  defendant's  appeal  in  the  present  case  must 
be  dismissed,  with  costs. 

As  regards  the  damages,  I  am  unable  to  adopt 
the  view  taken  by  Cave,  J.  The  value  of  the  150 
bags  of  sugar  was  £215.  Fletcher  sold  to  the 
plaintiffs  other  sugars,  and  the  price  of  the  whole 
came  to  a  little  over  £300.  Fletcher  was  indebted  to 
the  plaintiffs  on  other  transactions,  and  they  held  a 
dishonoured  oheque  of  his.  Instead,  therefore,  of 
paying  Fletcher  £300  odd,  the  plaintiffs  deducted  the 
amount  of  the  dishonoured  cheque  and  paid  Fletcher 
the  balance — £167  odd.  Gave,  J.,  has  deducted  the 
price  of  the  other  sugars  from  this  sum,  and  has 
given  the  plaintiffs  only  £67.  But,  if  he  went  into 
these  calculations  at  all,  he  should  have  deducted  the 
price  of  the  other  sugars  from  the  £300  odd,  and  not 
from  the  £167  odd.  If  this  had  been  done,  the  judg- 
ment would  have  been  for  £200  odd,  and  the  plain- 
tiffs would,  no  doubt,  have  been  satisfied.  In  my 
opinion,  however,  the  defendant  being  estopped  from 
denying  the  plaintiffs'  title,  this  action  ought  to  be 
treated  as  an  action  to  recover  the  value  of  goods 
belonging  to  the  plaintiffs.  The  ordinary  rule  ought, 
therefore,  to  be  adopted,  and  the  proper  measure  of 
damages  is  the  market  value  of  the  150  bass  of  sugar 
at  the  time  of  their  wrongful  conversion  by  the  de- 
fendant. This  value  is  £215,  and  the  judgment 
ought  to  be  for  this  sum,  and  the  plaintiffs  must  have 
the  costs  of  their  appeal. 

A.  L.  Smith,  L.J. — In  order  to  bring  out  clearly 
the  point  raised,  it  will  be  convenient  to  treat  this 
action  as  an  old  action  of  trover,  to  'which  the 
defendant  has  pleaded  not  guilty  and  not  possessed. 
The  first  question  that  arises  is  whether  the  defendant 
is  estopped  from  denying  what  he  traverses  by  his 
plea  of  not  possessed — viz.,  the  plaintiffs*  right  to 
possession  of  the  150  bags  as  against  the  defendant 
at  the  date  of  the  refusal  to  deliver,     It  appears  to 
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me  that  if  he  is,  the  defendant's  appeal  to  have 
judgment  entered  for  him  fails,  and,  subject  to  a 
point  upon  the  damages,  the  judgment  for  the 
plaintifEs  most  stand. 

The  principle  upon  which  an  estoppel  in  pais  is 
(mated  is  hud  down   in  the  well-known  cases  of 
Pickard  v.  Sears,  6  A.  &  E.  469 ;  Freeman  v.  Cooke,  2 
Ex.  654 ;  and  Cornish  v.  Abington,  7  W.  B.  504,  4 
H.  &  N.  549,  and  need  not  be  stated  here,  for  it  is 
familiar  to  all  lawyers.     It  is  upon  this  principle  that 
many  warehousemen  in  like  circumstances  to  those  of 
the  defendant  hare  found  themselves  estopped  from 
denying  the  plaintiffs*  title  and  from  setting  up  a 
title  in  a  third  person ;  and  as  examples  I  will  take 
the  cases  of  Stonard  v.   Dunk  in,   Hawes  v.    Watson, 
and  Gosling  v.  Birnie,  in  which  Tindal,  O.J.,  said: 
"  The  defendant  is  estopped  by  his  own  admissions ; 
for  unless  they  amount  to  an  estoppel  the  word  may 
as  well  be  blotted  from  the  law."    The  admission  in 
the  present  case — viz.,  the  statement  by  the  defendant 
that  he  held  the  sugar  at  the  plaintiffs*  order  and 
disposal — is  not  less  strong  than  in  Gosling  v.  Birnie ; 
and,  lastly,  the  case  of  Knights  v.    Wiffen,  in  which 
the  principle  upon  which  an  estoppel  in  pais  is  again 
enunciated,   and   it  is    again   pointed    out   how  it 
applies.     To  get  rid  of  these  authorities,  which,  in 
my  opinion,  are  conclusive  in  the  plaintiffs'  favour, 
Mr.  Pickford,    in    an    excellent  argument  for   the 
defendants,   suggested   that,    as  they  were  mostly 
oases  prior  to  the  case  of  Biddle  v.  Bond — in  which 
it  was   held   that   the    estoppel    against   a   bailee 
from  disputing    the    title    of    his    bailor   and    set- 
ting up  a  jus  tertii  ceases  when  the  bailment  is 
determined  by  what  is  equivalent  to  an  eviction — 
the   above-mentioned   cases    were    no    longer   law. 
Bat  this  is  not  so;   for  Blackburn,  J.,   who  deli- 
vered the  judgment  of  the  court  in  Biddle  v.  Bond, 
took  care  to  state  that  the  court  in  no  way  questioned 
these  cases,  and  the  learned  judge  pointed  out  at  the 
same  time  in  such  clear  language  what  those  cases  had 
decided  that  I  will  repeat  what  he  said.    He  said: 
"  Several  cases  were  cited,  and  more  might  have  been 
cited,  in  which  a  bailee,  who  by  attorning  to  a  pur- 
chaser of  goods  in  effect  represented  to  him  that  the 
property  has  passed  to  him  (though  such  was  not  the 
nctj,  and  thereby  induced  him  to  alter  his  position 
and  pay  the  price  to  his  vendor,  has   been  held 
estopped  from  denying  the  title  of  the  person  to 
whom  he  has  thus  attorned  by  setting  up  a  title  in  a 
third  person  inconsistent  with  the  representation  on 
which  he  had  induced  the  purchaser  to  act.    We  in 
no  way  question  that  those  cases  were  rightly  de- 
cided." 

It  was  next  argued  that,  if  this  were  not  so,  the 
ease  of  Attenborough  v.  London  and  St.  Katharine's 
Dock  Co.,  in  this  court,  had  overruled  them.  This 
ease,  when  looked  at,  will  be  seen  tor  fall  short  of  any 
attornment  by  the  bailee  to  the  bailor ;  all  that  had 
taken  place  was  that  the  dock  company  had  issued 
warrants  making  the  wine  deliverable  to  Dolaro  or 
bis  assigns.  There  was  no  statement  that  they  would 
bold  the  wines  to  his  order  and  disposal,  or  its 
univalent.  This  case  leaves  untouched  the  cases 
ibove  referred  to,  and  consequently  the  authorities 
ire  dear  that  in  the  circumstances  of  this  case  the 
iefendant  is  estopped  from  denying  the  plaintiffs* 
%ht  to  the  possession  of  the  150  bags  of  sugar  at 
he  date  of  the  defendant's  refusal  to  deliver  to  the 
Itaintiffa,  and  from  attempting  to  set  up  the  title  of 
key  A  Co. 
Both  the  pleas,  therefore,  of  not  guilty  and  not 
mseesed  are  disproved.  This  being  so,  and  the 
e£on  being  undefended,  in  my  judgment  it  follows 
faat  the  plaintiffs  are  entitled  to  the  market  value  of 
he  150  "bags  of   sugar  at  the  date  of   refusal  to 


deliver,  which  is  £300,  less  the  £100  worth  of  sugar 
actually  delivered— that  is,  £200. 

I  do  not  propose  to  discuss  the  point,  so  much 
argued  at  the  bar,  as  to  whether  Messrs.  Grey  &  Co., 
after  their  order  of  the  6th  of  June,  1894,  could  or 
could  not  set  up  title  to  the  150  baps  of  sugar,  for, 
in  my  judgment,  as  the  estoppel  point  is  clear,  it  is  . 
immaterial  whether  they  could  do  so  or  not. 

My  brother  Cave  came  to  the  conclusion  that  the 
plaintiffs  were  entitled  to  £67  and  no  more.  He 
appears  to  have  thought  that  the  plaintiffs  were  only 
entitled  to  damages  which  resulted  from  the  re- 
presentations made  by  the  defendant  to  them,  and  he 
proceeded  thus :  The  plaintiffs,  he  said,  had  in  their 
pockets  £167  when  the  representation  was  made,  and 
upon  the  faith  of  that  representation  they  parted 
with  this  money ;  they  have  received  £100  worth  of 
sugar  against  their  £167,  therefore  their  damages  are 
£67,  the  debt  of  Fletcher  to  them  never  being  worth 
anything.  I  cannot  agree  in  this.  I  would  point 
out  that  this  is  not,  and  never  could  have  been,  an 
action  for  damages  founded  upon  misrepresentation, 
for  it  certainly  was  not  fraudulent.  The  action  is,  as 
I  began  by  saying,  founded  in  trover,  and  nothing 
else.  The  plaintiffs  succeeded  in  that  action—it  is  true 
upon  an  estoppel  by  representation — but  the  action  in 
which  they  succeed  is  none  the  less  an  action  of 
trover,  and  consequently  the  measure  of  damages  is, 
as  I  have  above  stated,  the  market  value  of  the  goods 
at  the  time  of  the  refusal  to  deliver,  which  comes  out 
at  about  £200,  after  giving  credit  for  the  sugar 
received,  that  is,  £100. 

For  the  above  reasons  the  defendant's  appeal  fails, 
and  must  be  dismissed,  with  costs.  The  plaintiffs' 
cross-appeal  as  to  damages  succeeds,  and  must  be 
allowed,  with  costs,  and  judgment  must  be  entered 
for  the  plaintiffs  for  £215  12s.  6cL,  which  is  the 
proper  amount  when  the  figures  are  worked  out. 

Plaintiffs'  appeal  allowed.  Defendant's  appeal  dis- 
missed. 

Solicitors,  Pritchard  A  Sons,  for  Jackson  &  Co., 
Hull;  Wynne,  Holme,  &  Wynne,  for  Simpson,  North, 
Harley,  &  Birkett,  Liverpool. 


From  a  B.  Div.  ) 

(Lord  Halsbury ;  and  Lindley  >  Dec.  14. 

and  A.  L.  Smith,  L.JJ.)       ) 
Mooke  v.  Vestry  of  the  Parish  of  Fulham.  (a.) 

Res  judicata — Money  paid  under  process  of  law — Right 
to  recover — Summons  withdrawn  on  payment. 

Money  paid  under  process  of  law  cannot  be  recovered 
by  independent  proceedings. 

The,  defendants  issued  a  summons  against  the  plaintiff 
for  a  sum  which  they  alleged  to  be  due,  and  the  plaintiff 
paid  the  amount  on  the  day  upon  which  the  summons 
was  returnable.  The  hearing  of  the  summons  was  ad- 
journed. The  plaintiff  subsequently  disputed  his  liability 
and  demanded  the  return  of  the  money.  He,  however, 
took  no  steps  to  defend  the  summons,  which  was  finally 
withdrawn. 

In  an  action  brought  to  recover  the  money, 

Held  [affirming  the  decision  of  Day,  J.),  that  the 
plaintiff,  having  had  the  opportunity  of  defending  the 
summons  and  not  having  done  so,  could  not  be  allowed  to 
recover  money  the  payment  of  which  he  might  have 
resisted. 

Caird  v.  Moss,  35  W.  R.  52,  33  Ch.  D.  22,  explained. 

(a.)  Reported  by  Arnold  Glover,  Esq.,  Barrister- 
at-Law. 
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Ct.  of  App. 


Moore  v.  Vbstby  of  the  Parish  of  Fulham.— In  be  Isaacson. 


Ct.  of  App. 


Appeal  from  a  decision  of  Day,  J. 

On  the  7th  of  June,  1893,  the  vestry  of  Fulham, 
having  passed  a  resolution  for  the  paving  of  a  new 
street  within  the  parish,  demanded  from  the  plaintiff, 
under  threat  of  legal  proceedings,  the  sum  of 
£35  13s.  9d.  toward  the  expenses  of  such  paving. 

The  money  not  being  paid,  the  vestry,  on  the  19th 
of  September,  issued  a  summons  against  the  plain- 
tiff, returnable  on  the  3rd  of  October. 

On  the  latter  day  the  plaintiff  sent  a  cheque  for  the 
amount,  receiving  a  receipt  in  the  usual  form. 

The  summons  was  thereupon  adjourned  till  the 
24th  of  Ootober,  the  defendants  informing  the  plain- 
tiff of  the  adjournment. 

The  plaintiff  then  put  the  matter  into  the  hands  of 
his  solicitor,  who,  on  the  19th  of  Ootober,  wrote  to 
the  defendants  demanding  the  return  of  the  money, 
and  informing  them  that  if  it  was  not  returned  he 
would  attend  the  adjourned  hearing  of  the  summons. 
Neither  the  plaintiff  nor  his  solicitor,  however, 
attended  the  adjourned  hearing,  and  the  summons 
was  withdrawn. 

On  the  17th  of  November  the  plaintiff's  solicitor 
again  wrote  demanding  the  return  of  the  money,  and 
on  the  30th  of  January,  1894,  the  money  not  having 
been  returned,  the  plaintiff  issued  his  writ  in  this 
action,  whereby  he  claimed  the  sum  of  £35  13s.  9d. 
for  money  had  and  received  by  the  defendants  to  the 
use  of  the  plaintiff,  and  also  for  money  paid  under  a 
mistake. 

At  the  trial  of  the  action  Day,  J.,  held  that,  as  the 
plaintiff  had  neglected  his  opportunity  of  trying  the 
case  before  the  police  magistrate,  he  could  not  after- 
wards issue  process  to  re-try  the  case  in  the  High 
Court.    He  therefore  dismissed  the  action. 

The  plaintiff  appealed. 

Radclife,  for  the  appellant. — The  money  was  ob- 
tained by  reason  of  a  bond  fide  mistake,  and  is  reco- 
verable. When  the  present  action  was  commenced 
there  was  no  legal  process  in  existence.  The  legal 
process  was  dead,  and  the  plaintiff  could  not  proceed 
under  it. 

He  referred  to  Marriott  v.  Hampton,  7  T.  B.  269 ; 
Moses  v.  Macferlan,  2  Burr.  1005 ;  Caird  v.  Moss,  35 
W.  B.  52,  33  Ch.  D.  22,  per  Lopes,  L.  J. ;  and  Leake 
on  Contracts,  3rd  ed.,  p.  79. 

Macaskie,  for  the  defendants,  was  not  called  upon. 

Lord  Halsbttry. — I  think  this  appeal  must  fail. 
The  principle  of  law  was  not  accurately  stated  by  the 
appellant.  It  is,  that  where  money  has  been  paid 
under  legal  process  it  cannot  be  recovered.  The 
appellant  had  an  opportunity  of  defending  the 
summons,  and,  not  having  done  so,  he  cannot  now  be 
allowed  to  recover  money  the  payment  of  which  he 
murht  have  resisted. 

The  principle  was  laid  down  in  Milnea  v.  Duncan, 
6  B.  &  Cr.  671,  where  Holroyd,  J.,  said:  "If  the 
money  had  been  paid  after  proceedings  had  actually 
commenced,  I  should  have  been  of  opinion  that,  inas- 
much as  there  was  no  fraud  in  the  defendant,  it  could 
not  be  recovered  back,"  and  other  judges  have  con- 
curred in  that  statement  of  the  law. 

That  is  the  broad  principle.  It  is  said  that  it 
should  be  confined  to  the  bare  case  where  money  has 
been  recovered  by  process  of  law,  and  the  appellant 
relied  on  the  judgment  of  Lopes,  L.J.,  in  Caird  v. 
Moss.  In  that  case  the  learned  judge  referred  to  the 
judgment  as  still  standing,  because  it  was  under  a 

Sdgment  that  the  money  was  actually  recovered, 
e  accordingly  held  that  that  judgment  was  not  to 
be  interfered  with.  That  case,  perhaps,  looks  at  first 
sight  like  a  qualification  of  the  general  principle,  but 
it  is  not  so  in  reality.     The  rule  that  money  paid 


under  a  judgment  is  not  recoverable  follows  d  fortiori 
from  the  general  principle. 

Lindley,  L.J. — I  am  entirely  of  the  same  opinion. 
The  case  is  covered  by  a  string  of  authorities,  of 
which  Hamlet  v.  Richardson,  9  Bing.  644,  where  the 
defendant  said,  in  effect,  "  I  will  pay  rather  than 
fight,"  is  a  good  example.  Of  course  money  is  fre- 
quently recovered  which  has  been  paid  under  a  judg- 
ment, but  that  is  when  the  judgment  has  been 
reversed  by  the  Court  of  Appeal. 

A.  L.  Smith,  L.J. — I  also  think  the  appeal  should 
be  dismissed.  There  is  a  line  of  cases,  from  Jfomott 
v.  Hampton  onwards,  laying  down  the  principle  of 
law. 

Appeal  dismissed. 

Solicitors,  W.  Tyndale  Moore;  T.  Blanco  White. 


From  Q.  B.  Div.  (Bank.)  ) 

(Lord  Esher,  M.B.,  and  [  Dec!. 

Lopes  and  Rigby,  L.JJ.)  ) 

In  re  Isaacson. 

Ex  parte  Mason,  (a.) 

Bill  of  sale — Registration— Statutory  form— Assignment 
of  chattel  and  hire-purchase  agreement  in  one  instru- 
ment—Bills of  Sale  Act,  1878  (41  &  42  Viet,  c  31), 
Mi  4,  8— Bills  of  Sale  Act,  1882  (45  <fe  46  Vict,  c  43), 
«.9. 
The  bankrupt  had  executed  a  deed  by  which  he  assigned 

a  piano  and  a  hire  agreement  whereby  the  piano  teas  Jet 

The  assignment  was  not  registered  under  the  Bills  of 

Sale  Acts,  1878  and  1882. 
Held,  that  the  assignment  of  the  piano  was  separable 

from  the  assignment  of  the  hire  agreement,  and  that  ik 

assignment  of  the  hire  agreement  was  not  void. 
Cochrane  v.  Entwistle,  38  W.  B.  587,  25  Q.  B.  D. 

116,  arid  In  re  Burdett,  Ex  parte  Byrne,  36  W.  B. 

345,  20  Q.  B.  D.  310,  followed. 
Decision  of  the    Divisional    Court   (ante,  p.  128) 


Appeal  by  the  trustee  in  bankruptcy  of  Isaacson 
from  the  decision  of  the  Divisional  Court  (Vaughan 
Williams  and  Kennedy,  JJ.),  reported  ante,  p.  128. 

The  judge  of  the  county  court  of  Monmouthshire 
(his  Honour  Judge  Owen)  refused  to  make  a  declara- 
tion that  a  deed  of  assignment  executed  by  the  bank- 
rupt, Isaacson,  was  void  under  the  Billa  of  Sale  Acts 
as  not  having  been  registered,  and  not  being  in  the 
statutory  form.  The  Divisional  Court  affirmed  the 
decision  of  the  county  court  judge. 

The  bankrupt,  a  dealer  in  pianos,  had  been  in  the 
habit  of  selling  pianos  on  the  hire-purchaae  system. 

On  the  2nd  of  May,  1892,  the  bankrupt,  as  owner, 
entered  into  an  agreement  with  one  T.  Yeomena  « 
hirer,  whereby  he  agreed  to  let  on  hire  to  the  hirer 
one  of  his  pianos,  and  the  hirer  agreed  to  pay  to  the 
bankrupt  a  hire  instalment  of  £5  on  the  date  of  the 
agreement,  and  £4  10s.  on  the  second  day  of  each 
succeeding  quarter.  It  was  provided  that  if  the  hirer 
failed  to  perform  his  part  under  the  agreement  the 
owner  might  terminate  the  hiring,  and  retake  posses- 
sion of  the  piano ;  and  license  was  given  to  him  by 
the  agreement  to  enter  any  premises  occupied  by  the 
hirer  for  the  purpose  of  so  retaking  possession.  It 
was  further  agreed  that  the  hirer  might  terminate  the: 
hiring  by  delivering  up  the  piano  to  the  owner.  That; 
the  piano  should  become  the  absolute  property  of  the 


(a.)  Reported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 
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hirer  if  he  should  punctually  pay  the  instalments  till 
they  amounted  to  the  full  sum  of  £71  8s.,  and  that, 
till  that  sum  was  paid,  the  piano  should  continue  to 
be  the  sole  property  of  the  owner. 

On  the  11th  of  February,  1893,  the  bankrupt 
executed  a  deed  by  which,  in  consideration  of  £25, 
the  bankrupt,  as  beneficial  owner,  assigned  the  piano 
to  one  E.  Bishop  absolutely,  as  well  as  the  above- 
mentioned  agreement  for  hire  of  the  2nd  of  May, 
1892,  and  the  full  benefit  and  advantage  thereof.  It 
was  admitted  that,  though  this  assignment  was 
absolute  in  form,  it  was  in  fact  intended  only  as 
security  for  the  £25. 

The  Divisional  Court  held  that  the  deed  was  not 
void  in  toto  under  the  Bills  of  Sale  Acts,  as  the  assign- 
ment of  the  hiring  agreement  could  be  severed  from 
that  of  the  piano  itself,  and  if  the  assignment  of  the 
piano  was  void  under  the  Bills  of  Sale  Acts,  the 
assignment  of  the  hiring  agreement  remained  valid. 

Leave  to  appeal  was  given. 

By  the  Bills  of  Sale  Act,  1878,  ss.  4  and  8,  the 
expressions  "bill  of  sale*'  and  " personal  chattels" 
are  denned,  and  it  is  provided  that  bills  of  sale  shall 
be  void  unless  attested  and  registered. 

By  the  Bills  of  Sale  Act,  1882,  s.  9,  "  a  bill  of  sale 
made  or  given  by  way  of  security  for  the  payment  of 
money  by  the  grantor  thereof  shall  be  void  unless 
made  in  accordance  with  the  form  in  the  schedule  to 
ibis  Act  annexed." 

The  trustee  appealed. 

MoulUm,  Q.C.,  and  F.  Cooper  Willis,  for  the  trustee. 
-—The  piano  and  the  hiring  agreement  were  so 
inseparably  connected  that  the  two  assignments 
could  not  be  severed,  and  the  deed  was,  therefore, 
void. 

They  cited  In  re  Davis,  Ex  parte  Rawlings,  37 
W.  B.  203,  22  a  B.  D.  193 ;  Cochrane  v.  EntwisUe, 
38  W.  B.  587,  25  Q.  B.  D.  116 ;  In  re  Burdett,  Ex 
parte  Byrne,  36  W.  B.  345,  20  Q.  B.  D.  310. 

H.  Reed,  Q.C.  (Johnston  Watson  with  him),  for  the 
respondent  Bishop. — The  cases  of  In  re  Burdett,  Ex 
parte  Byrne  and  Cochrane  v.  EntwisUe  have  already 
decided  the  point.  The  Bills  of  Sale  Acts  only  apply 
to  chattels  personal.  The  hire  agreement  was  a  chose 
in  action,  and  can  be  separated  from  the  agreement  as 
to  the  piano  itself.     [He  was  stopped  by  the  court.] 

MoutUm,  Q.C.,  replied. 

Lord  Esheb,  M.B. — The  appeal  must  be  dismissed. 
If  the  assignment  of  the  piano  stood  alone  in  the  deed 
of  the  Ilth  of  February,  1893,  all  rights  of  property 
in  the  piano  were  assigned  by  it;  but  in  the  same 
document  there  is  also  the  assignment  of  an  agree- 
ment for  hire.  Now,  if  the  latter  agreement  refers 
only  to  proprietary  rights,  it  is  mere  surplusage,  and 
is  not  wanted,  but  if  it  contains  stipulations  which 
are  not  merely  proprietary,  and  relate  to  contractual 
rights  and  liabilities,  it  assigns  other  and  different 
rights  over  and  above  the  proprietary  rights.  This 
deed,  in  fact,  assigns  rights  over  the  piano,  and  also 
righto  under  a  contract,  and  the  question  is,  whether, 
applying  the  Bills  of  Sale  Acts,  we  can  apply  them 
to  the  chattel  and  leave  them  unapplied  as  to  the 
contract.  If  the  contract  alone  had  been  assigned  by 
the  deed,  and  the  property  in  the  piano  had  been 
assigned  by  another  instrument,  the  Bills  of  Sale 
Acts  would  not  apply  to  the  contract  at  all,  for  no 
form  and  no  registration  is  required  in  such  a  case. 
That  being  so,  Are  not  the  two  things  separate? 
Can  these  two  things  be  said  to  be  inseparable  ?  I 
tfapqld  say  that  if  two  different  things  gave  different 
rights  and  remedies,  they  were  clearly  separable.  I 
should  have  thought  that,  even  if  the  question  came 
before  us  for  the  first  time ;  but  the  point  is  decided 


by  the  oases  of  Cochrane  v.  EntwisUe  and  In  re 
Burdett,  Ex  parte  Byrne.  In  those  cases  it  was  held 
that  if  you  assign  the  proprietary  rights  over  a 
chattel  by  an  instrument,  and  in  the  same  instrument 
do  a  different  thing,  then  the  two  transactions  can 
be  separated,  and  the  Bills  of  Sale  Act  applies  to  one. 
That  is  the  result  of  the  judgments  of  Fry,  L.J., 
andLopes,  L.J.,  in  Cochrane  v.  Entwistle.  Fry,  L.J., 
says  in  that  case:  "The  one  applies  to  general 
chattels  only ;  the  other  applies  to  personal  chattels 
and  also  to  chattels  real.  Consequently,  the  bill  of 
sale  is  not  made  '  in  accordance  with '  the  statutory 
form,  and  it  is  void  as  regards  the  personal  chattels." 
The  appeal,  for  these  reasons,  must  be  dismissed. 

Lopes,  L.  J. — In  the  deed  in  question  two  things 
were  included.  To  one  of  them  the  Bills  of  Sale  Acts 
applied,  to  the  other  they  did  not;  the  one  thing 
being  a  piano  and  the  rights  of  property  in  it,  the 
other  being  the  contractual  rights  over  it— that  is  to 
say,  a  chose  in  action.  It  appears  to  me  to  be  clear 
that  the  two  assignments  are  separable.  The  piano  might 
have  been  assigned  by  one  document  to  A.  on  one 
day,  and  the  chose  in  action  might  have  been  assigned 
by  another  instrument  to  B.  on  another  day.  Being 
separable,  the  Bills  of  Sale  Acts  apply  to  the  assign- 
ment of  the  piano  itself,  and  not  to  the  assignment  of 
the  hire  agreement.  The  point  had  already  been 
distinctly  decided  in  In  re  Burdett,  Ex  parte  Byrne 
and  Cochrane  v.  EntwisUe. 

Bigby,  L.J. — I  concur.  There  is  no  question 
before  us  as  to  the  hire  agreement  itself  or  its  validity. 
The  real  question  is  whether  the  assignment  of  that 
hire  agreement  was  valid.  As  to  the  piano  itself,  the 
document  is  void.  Can  we  sever  the  assignment  of 
the  piano  from  the  rest  of  the  document  P  I  think  we 
can  do  so,  following  the  process  of  reasoning  em- 
ployed in  Cochrane  v.  EntwisUe  and  in  In  re  Burdett, 
Ex  parte  Byrne.  When  we  have  done  that,  the  case 
is  free  from  difficulty. 

Appeal  dismissed. 

Solicitor'  for  the  appellant,  H.  Stanley  Sugden. 

Solicitor  for  the  respondent,  W.  MaskelL 


Nov.  8. 


ffitflt)  ttourt  of  Sfuatiee. 

Chan.  Div.  \ 
North,  J.  f 

In  re  Knapp. 
Knapp  v.  Vassall.  (a.) 

Settlement — Voluntary   settlement — Class — Period  for 
ascertaining  class. 

The  rule  in  Andrews  v.  Partington,  3  Bro.  C.  C.  401, 
that  in  a  will,  if  there  be  a  direct  devise  or  bequest  of  real 
or  personal  estate  to  the  children  of  A.,  those  living  at  the 
testator's  death  take  to  the  exclusion  of  those  born  after- 
wards, and  the  class  to  take  will  not  be  enlarged  by  a  gift 
over  on  the  death  of  any  of  the  class  under  twenty-one, 
nor  by  a  gift  over  in  default  of  children, 

Held  to  apply  to  voluntary  settlements. 

This  was  an  originating  summons  to  determine  the 
interests  of  certain  parties  under  a  voluntary  settle- 
ment. The  facts,  so  far  as  material  to  the  issue,  were 
as  follows : 

Under  a  voluntary  settlement,  dated  the  30th  of 
August,  1882,  Arthur  J.  Knapp  covenanted  with  the 

(a.)  Reported  by  J.  Arthur  Price,  Esq.,  Barrister- 
at-Law. 
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High  Coxjet. 


In  re  Knapp. 


High  Cotot. 


trustees  therein  named  that  he  would  pay  to  the  trus- 
tees a  sum  of  £14,000,  with  four  per  cent,  interest, 
upon  suoh  trusts  as  he  should  appoint,  and  in  default 
of  suoh  appointment  in  trust  to  divide  the  same 
equally  among  the  younger  children  of  Mathew  G. 
8.  Knapp  who  being  sons  or  a  son  should  attain  the 
age  of  twenty-one  years  or  being  daughters  should 
attain  that  age  or  marry,  to  the  intent  that  the  said 
sum  of  £14,000  should  be  in  addition  to  the  portions 
provided  for  the  said  younger  children  under  a  settle- 
ment dated  the  28th  of  September,  1866.  This 
settlement  was  made  by  M.  G.  S.  Knapp,  tenant  for 
life  of  certain  real  estate  under  a  power  of  appoint- 
ment of  portions  to  younger  children  oonf  erred  under 
the  deed  settling  the  estate.  Under  it  he  charged  the 
estate  with  the  payment  of  £6,000  to  such  younger 
children  as  and  when  he  should  appoint,  and  failing 
appointment  to  such  children  as  should  attain  twenty- 
one,  or  if  daughters  marry  under  it.  Such  shares 
were  to  be  vested  on  the  child  attaining  twenty-one, 
or  if  a  daughter  on  marriage.  By  another  clause  the 
sum  payable  was  reduced  to  £2,000  in  the  event  of 
there  being  only  one  child,  to  £6,000  in  the  event  of 
there  being  only  two,  and  to  £10,000  in  the  event  of 
there  being  only  three.  Powers  were  inserted  for  the 
raising  of  money  for  the  education  and  advancement 
of  infants  entitled  under  the  settlement. 

Arthur  J.  Knapp  died  without  exercising  the  power 
of  appointment.  Mathew  G.  8.  Knapp  had  five  chil- 
dren, of  whom  two,  Robert  B.  Knapp  and  Catherine 
A.  Knapp,  had  attained  twenty-one  years.  £2,000 
under  an  order  in  chambers  had  already  been  paid  to 
Robert  B.  Knapp. 

The  summons  asked  whether  Robert  B.  Knapp 
was  entitled  to  have  a  further  £1,000  paid  to  him, 
whether  Catherine  A.  Knapp  was  entitled  to  receive 
£3,000,  and  what  were  the  rights  of  the  infant  chil- 
dren. The  summons  was  taken  out  by  Robert  B. 
Knapp  and  Catherine  A.  Knapp,  and  served  on  the 
trustees  and  the  infants. 

Swinfen  Eady,  Q.C.,  and  Whaieley,  for  the  plain- 
tiffs.— The  rule  in  Andrews  v.  Partington,  3  Bro. 
C.  C.  '401,  applies  to  this  case — the  eldest  ohild  is  of 
age  and  is  entitled  to  receive  his  share,  and  any  after 
born  children  must  be  excluded. 

They  also  referred  to  In  re  Smith,  2  J  &  H.  694, 
11  W.  R.  Ch.  Dig.  130;  Oillman  v.  Daunt,  3  K.  &  J. 
48;  In  re  Emmet's  Estate,  28  W.  B.  401,  13  Ch.  D. 
484 ;  In  re  Mervin,  39  W.  R.  697,  [1891]  3  Ch.  197. 

H.  Fellows,  for  the  infants. 

Everitt,  Q.C.,  and  Warrington,  for  the  trustees. — 
The  rule  in  Andrews  v.  Partington  applies  only  to 
wills.  It  acts  unfairly  by  unborn  children,  and  should 
not  be  extended. 

North,  J. — I  think  that  the  order  made  in  chambers 
is  the  order  which  I  must  follow  now ;  it  seems  to 
me  to  have  been  right.  If  Knapp,  the  settlor,  had 
done  what  he  has  done  by  his  will,  instead  of  by  a 
voluntary  settlement,  it  is  not  disputed  for  a  moment 
what  the  position  of  the  parties  would  be.  The 
children  who  had  attained  their  age  of  twenty-one 
years  would  be  entitled  to  have  their  shares  actually 
paid  over  to  them.  The  result  would  be  that  the 
shares  must  be  ascertained,  and  that  being  so  no 
person  who  is  not  alive  can  have  a  share  set  apart  for 
him.  That  is  the  rule  in  Andrews  v.  Partington  and 
a  great  many  other  cases,  and  it  is  too  clearly  settled 
for  there  to  be  any  doubt  about  it  at  the  present 
time. 

There  are  only  two  cases  I  want  to  refer  to; 
one  is  Emmet's  case.  In  Emmet's  case  the  pro- 
perty stood  limited  by  a  will  "  on  trust  to  con- 
vert,  and  after  payment  of  debts  to    invest,    and 


to  permit  H.  £.  during  his  life  to  receive  the  rents 
and  income  for  his  own  benefit,  and  after  his  death, 
as  to  one  undivided  third  part,  for  all  the  children 
of  H.  £.  equally,  the  shares  to  be  conveyed  and  paid 
to  them  as  they  should  attain  twenty-one  as  to  torn, 
and  twenty-one  or  marriage  as  to  daughters.  There 
were  olauses  of  maintenance  and  accruer.  The  tests- 
tor  gave  another  third  part  of  the  estates  after  the 
death  of  H.  E.  in  favour  of  the  children  of  his  sister, 
and  the  remaining  third  part  in  trust  for  all  and 
every  the  children  of  G.,  the  shares  to  be  conveyed 
and  paid  at  the  ages  and  times  above  mentioned;  and 
in  case  H.  £.,  the  tenant  for  life,  should  die  without 
children,  the  share  given  for  them  was  to  be  divided 
between  his  sister's  and  G.'s  children,  as  the  two- 
thirds  given  to  them.  H.  £.  died  a  bachelor.  AJt 
his  death  G.,  a  widower,  had  two  children.  He 
married  again,  and  when  his  eldest  child  attained 
twenty-one  he  had  six  children,  all  of  whom  lived  to 
attain  twenty-one.  Another  child  was  born  after- 
wards. Here  it  was  held  by  Hall,  V.C.,  and  the 
Court  of  Appeal  that  the  six  children,  or  their  legal 
personal  representatives,  were  entitled  to  a  moiety  of 
the  estates.  That  looks  very  much  like  a  decision,  on 
this  exact  point,  but  in  point  of  fact  it  was  not 
anything  of  the  kind.  The  question  really  raised 
and  argued  was  whether  the  six  children  took, 
or  whether  two  of  them  took  to  the  exelnaion 
of  the  other  four;  and  the  case  of  the  seventh 
child  seems  to  have  been  thought  so  clear  that 
there  was  no  person  to  represent  that  child 
before  the  court.  It  was  decided  in  the  absence  of 
that  child  and  treated  as  a  perfectly  clear  settled 
point  about  which  there  could  be  no  dispute.  There 
were  reasons  on  the  cases  for  suggesting  that  it  was 
two  instead  of  six,  and  that  was  what  was  negatived 

Sy  both  oourts ;  but  the  law  laid  down  by  Sir  0. 
essel  is  perfectly  clear  and  in  aoccordanoe  with  the 
earlier  cases,  and  a  portion  of  that  I  must  read.  He 
says  (13  Ch.  D.,  at  p.  490) :  "  The  will  appears  as  clearly 
and  as  well  drawn  as  any  will  need  be.  Under  that 
will  any  layman  would  understand  that  all  the 
children  of  George  Nelson  Emmet,  at  whatever  tone 
they  were  born,  would  become  entitled,  and  in  the 
absence  of  authority  so  should  I.  There  has,  how- 
ever, been  established  a  rule  of  convenience,  not 
founded  on  any  view  of  the  testator's  intention,  that 
since  when  a  ohild  want  its  share  it  is  convenient  that 
the  payment  of  a  share  should  not  be  deferred,  it 
shall  be  made  payable  by  preventing  any  child  born 
after  that  time  from  participating  in  the  fundi  The 
rule  is  that  so  soon  as  any  child,  if  the  class  were  not 
susceptible  of  increase,  be  entitled  to  call  for  payment, 
the  class  shall  become  incapable  of  being  increased. 
The  rule  of  convenience,  being  opposed  to  the  rale 
of  intention,  is  not  to  be  applied  where  it  is  not 
necessary,  there  being  also  a  rule  that  you  let  in  all 
who  are  born  up  to  the  time  when  a  share  becomes 
payable."  I  do  not  think  I  need  read  it  further, 
because  that  is  a  very  clear  statement  of  the  law  with 
respect  to  it.  The  result  is  that  you  may  have  to 
take  the  testator's  death  as  the  time  when  the  class  is 
ascertained,  but  if  there  is  a  life  estate  which  prevents 
the  distribution  of  the  fund  till  the  life  estate  it 
over,  then  you  look  to  the  period  of  distribution, 
which  is  in  that  case  the  termination  of  the  life  estate, 
and  then  you  find,  not  the  persons  who  will  take,  but 
you  fix  the  maximum  number  of  which  the  class  can 
consist  and  then  divide  the  shares  as  far  as  they  aze 
divisible  on  that  footing.  If  there  are  six  children 
living,  one  of  whom  has  attained  twenty-one,  he  will 
get  his  one-sixth,  if  another  attains  twenty-one  he 
will  get  his  one-sixth  afterwards,  if  a  third  diet  under 
twenty-one  he  does  not  take  a  share  and  the  fund  will 
be  divisible  in  fifths    and   the  first   two  who  have 
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had  their   sixth    shares   would  be   found    entitled 
each  to  one-fifth  of  another  sixth,  and  so  on.     In  the 
caw  of  a  life  estate  the  period  of  distribution  is  the 
death  of  the  tenant  for  fife,  but  it  is  not  necessarily 
the  determination  of  a  life  estate.      Anything  that 
fixes  the  period  at  which  the  fond  has  to  be  distri- 
buted marks  the  time  that  actually  has  to  be  taken, 
tnd  in  Watson  ▼.  Young,  33  W.  B.  637,  28  Ch.  D.  436, 
the  period  of  distribution  was  got  at  in  another  way. 
There  was  a  devise  there,  in  trust  for  J.  for  life,  and 
after  his  death  in  trust  for  his  children  who  should  attain 
twenty-one  years,  and  the  issue  of  any  child  who 
should  attain  that  age,  but  in  case  there  should  be  no 
child  nor  the  issue  of  any  child  of  J.  who  should  attatu 
twenty-one — that  is  the   event  that  happened— the 
property  was  to  be  held  on  trust  for  the  child  or 
children  of  K.  who  should  respectively  attain  twenty- 
one,  if  more  than  one  in  equal  shares.    So  that  J.  was 
tenant  for  life,  and  on  his  death  without  children 
according  to  the  usual  rule  the  class  would  be  fixed. 
8o  it  would  be  if  it  stopped  there,  but  there  was  this 
further  provision :  "  Provided  always  that  the  rents 
of  the  trust  premises  should,   during  the  term  of 
twenty-one  years  from  the  day  next  before  the  day  of 
the  testator's  death,  be  accumulated  by  way  of  com- 
pound interest,  and  the  accumulated  fund  should  be 
held  in  trust  for  the  child,  if  only  one,  or  all  the 
children  equally  if  more  than  one,  of  R.  who  should 
attain  twenty-one."    J.  died  without  ever  having  had 
a  child.    B.  had  six  children  who  attained  twenty- 
one,  the  youngest  of  them  was  born  after  the  eldest 
had  attained  twenty-one,  but  before  the  end  of  the 
period  of   accumulation.      Therefore,  although  the 
tenancy  for  life  had  expired,  a  further  term  had  to 
elapse  during  which  the  rents  had  to  be  accumulated, 
mm  till  that  period  came  to  an  end  there  could  be  no 
distribution,  therefore,  in   that  case,  the  period  for 
distribution  and  fixing  the  class  was  not  the  death  of 
the  tenant  for  life,  but  the  expiration  of  the  further 
period  that  had  to  run  to  make  up  the  twenty-one 
jean.    The  learned  judge  seemed  to  think  it  was  a 
new  case.    I  think  it  was  a  new  case  of  circumstances 
to  which  the  rule  had  to  be  applied,  though  he  had 
no  difficulty  in  applying  the  rule  to  that  new  state  of 
things. 

In  the  present  case  the  settlor  has  given  to 
the  children  of  M.  G.  8.  Enapp  who  being  sons 
ahall  attain  twenty-one  years  or  being  daughters  shall 
attain  that  age  or  marry.  There  was  nolife  estate, 
and  if  there  had  been  a  will  the  thing  would  be 
perfectly  clear  that  as  soon  as  any  child  had  attained 
twenty-one  that  child  was  entitled  to  have  his  or  her 
■hare  paid,  and  there  are  various  indications  in  the 
Kttlement  pointing  that  way.  The  income  is  given 
tor  maintenance  during  minority  only,  and  the  shares 
▼est  at  twenty-one.  This  is  all  the  more  reason  for 
saying  that  as  soon  as  a  child  attained  twenty-one 
file  time  had  come  when  he  was  entitled  to  his  share 
when  he  came  and  asked  for  it. 

There  are  two  reasons  suggested  why  the  general 
rale  should  not  apply  to  this  case ;  the  first  is  that  this 
*  not  a  will,  but  is  a  voluntary  settlement.  Now  what 
tiflerenoe  does  that  make  P  I  conf  ess  I  cannot  see  that 
it  makes  any  difference.  I  do  not  see  any  logical 
vsftrence,  and  I  do  not  see  any  legal  difference.  If 
this  gentleman  had  chosen  to  do  it  by  his  will,  the 
nutter  would  have  been  perfectly  clear,  and  that  he 
did  it  by  a  deed  instead  seems  to  me  to  come  to  pre- 
dnshr  the  same  thing.  In  point  of  fact  it  was  as 
nearly  like  a  will  as  it  could  possibly  be,  because, 
although  he  made  the  settlement,  he  reserved  to 
himself  the  general  power  of  appointment  over 
the  whole,  so  that  the  power  remained  in  his 
entire  control  down  to  the  time  of  his  decease. 
But  neither  on  legal  or  logical  grounds  do  I  see 


any  distinction  between  a  voluntary  settlement  and 
a  will.  Counsel  have  told  me  they  cannot  find,  and 
I  certainly  do  not  know  of  any  case  in  which  the 
doctrine  has  been  applied  to  the  case  of  a  settlement, 
but  on  the  other  hand  no  one  can  refer  me  to  any 
statement  in  any  case  whatever,  indicating  grounds 
for  a  decision  which  would  prevent  it  applying  to  a 
voluntary  settlement— a  settlement  by  a  voluntary 
deed  instead  of  a  settlement  by  will,  and  I  do  not  see 
any  distinction  between  the  two.  It  was  suggested 
there  might  have  been  a  distinction  if,  instead  of  being 
a  voluntary  settlement,  it  had  been  a  settlement  for 
value.  I  do  not  quite  see  what  that  distinction  is, 
but  that  is  not  the  case  that  I  have  to  deal  with,  and 
therefore  about  that  I  say  nothing. 

Then  the  other  ground  suggested  why  the  ruling  in 
Andrews  v.  Partiiwton  should  not  apply  was  this :  this 
was  a  settlement  by  the  settlor  upon  the  children  of 
M.  G-.  8.  Knapp,  who  already  were  entitled  under  a 
previous  settlement,  and  they  were  entitled  to  certain 
portions  of  fixed  amounts.     Then  in  this  settlement 
which  I  have  to  deal  with  the  trust  as  to  the  £14,000 
is  "  in  trust  to  divide  the  same  equally  anions  all  the 
children  of  the  said  M.  G.  S.  &napp  who  Doing  a 
son  or  sons  shall  attain  the  age  of  twenty-one  years 
or  being  a  daugher  or  daughters  shall  attain  that  age 
or  marry,  other  than   and   except   the  said  John 
Matthew  Knapp,  his  eldest  son."    It  is  said  that  that 
clearly  points  to  all  the  children,  and  no  doubt  it 
does.    It  is  as  clear  here  as  the  Master  of  the  Bolls 
said  it  was  in  In  re  Emmet,  but  then  the  rule  of  law 
comes  in  here,  and  although  the  intention  might  be 
to  provide  for  all,  this  rule  of  convenience  prevents 
that  intention  from  having  effect  given  to  it.    But 
then  it  was  said  that  there  are  these  further  words : 
"  To  the  intent  that  the  said  sum  of  £14,000  may  be 
in  addition  to  the  portions  provided  for  the  younger 
children,"  and  it  is  said  that  that  makes  a  difference, 
because  under  the  original  settlement  all  the  children 
whenever  born  (other  than  a  first)  would  take  who 
attained  twenty-one,  because  there  was  a  life  estate 
that  must  last  until  the  children  had  all  been  ascer- 
tained by  birth,  and  as  all  the  children  therefore  were 
to  take  under  the  original  settlement,  if  the  £14,000 
ia  to  be  added  to  their  shares  it  must  be  the  intention 
that  all  the  children  should  take  the  £14,000.    That 
•does  not  make  it  any  clearer,  and  the  reason  why  they 
cannot  take  is  not  because  it  was  not  the  intention 
that  they  should  take,  but  because  in  spite  of  the 
intention  the  property  has  to  be  divided,  inasmuch  as 
the  persons  who  are  entitled  to  absolute  shares  ask 
for  them  and  cannot  be  gainsaid.     Then,  further,  I 
do  not  see  that  this  clause  throws  any  light  upon  the 
question,  because  the  statement  that  those  who  take 
the  £14,000  are  to  have  it  in  addition  to  the  shares 
they  take  under  the  first  settlement  only  says  that  those 
who  take  under  both  are  to  have  what  they  take 
under  the  second  in  addition  to  what  they  take  under 
the  first,  and  not  by  way  of  substitution  or  satisfac- 
tion or  anything  of  that  sort  of  the  amounts  which 
they  take  under  the  first.     That  phrase  therefore 
does,  in  my  opinion,  in  any  way  tend  to  show  that  it 
was  the  intention  that  more  should  take  because  the 
intention  already  was  that  all  should  take ;  and  even 
if  it  was  the  intention  to  carry  the  gift  to  a  larger 
number  of  persons  it  is  inconsistent  with  what  those 
who  have  attained  twenty-one  are  entitled  to  now, 
namely,  to  have  their  shares  ascertained  and  paid  to 
them. 
Solicitors,  Hoopers  &  Whately  ;  Torr  A  Co. 
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Chan.  Div.  1 
Homer,  J.  J 

In  re  New  Travellers*  Chambers  (Limited)  (a.) 
Company — Winding  up — Public  examination — Official 
receiver — Further  report  of —Ground*  for  discharge  of 
order  for  public  examination — Evidence  explaining  or 
contradicting  report — Application  to  remove  from  file — 
Facte  showing  fraud — Companies  ( Winding-up)  Act, 
1890  (53  &  54  Vict.  c.  63),  a.  8,  subsections  (2)  (3). 

The  further  report  made  by  the  official  receiver  under 
sections,  sub-section  (2),  of  the  Companies  {Winding- 
up)  Act,  1890,  after  making  various  allegations  as  to  the 
promotion  and  formation  of  the  company  and  its  affairs 
generally,  concluded  as  follows : — "  The  official  receiver 
is  of  opinion  that  the  facts  hereinbefore  set  out  show  a 
prim&.  facie  case  of  fraud  on  the  part  of  some  persons, 
being  directors  or  officers  of  the  company,  in  relation  to 
its  affairs  since  its  formation,  and  that  it  is  desirable 
that  a  public  examination  should  be  held  of  the  persons 
named  in  the  schedule  hereto"  An  order  having  been 
made  thereupon  for  the  examination  of  certain  persons, 
officers  of  the  company,  under  subsection  (3)  of  the 
same  section,  these  persons  moved  that  the  further  report 
might  be  ordered  to  be  amended  or  taken  off  the  file,  on  the 
ground  that  it  was  not  in  accordance  with  the  said 
Act  and  materially  misstated  or  misrepresented  the  effect 
of  the  evidence  on  which  it  purported  to  be  founded, 
and  that  the  order  for  public  examination  might  also 
be  discharged.  There  was  no  suggestion  that  the  official 
receiver  had  acted  in  bad  faith.  On  the  hearing  of  the 
motion  the  applicants  asked  to  be  allowed  to  adduce 
further  evidence  as  to  matters  referred  to  in  the  further 
report. 

Held,  that  such  further  evidence  ought  not  to  be  allowed, 
and  that  the  application  should  be  dismissed. 

Motion. 

This  was  a  motion  by  Mr.  Arthur  Green,  Sir  W. 
Gayer  Hunter,  K.C.M.G.,  Sir  G.  S.  Meade  Thomas, 
and  Commander  Edward  Wickham,  R.N.,  late  direc- 
tors and  secretary  of  the  above-named  company, 
asking  that  the  report  made  by  the  official  receiver, 
and  filed  the  lltn  of  January,  1895  (on  which  an 
order  for  public  examination  had  been  made),  might 
be  ordered  to  be  amended  or  taken  off  the  file  on  the 
ground  that  the  same  was  not  in  accordance  with  the 
Winding-up  Act,  1890,  and  that  the  same  materially 
misstated  or  misrepresented  the  effect  of  the  affidavits 
and  documents  on  which  it  purported  to  be  founded 
(particulars  of  the  alleged  misstatements  being  con- 
tained in  a  schedule  to  the  summons),  and  was  other- 
wise inaccurate,  and  that  the  order  made  on  the  16th 
of  January,  1895,  on  such  report,  for  the  publio 
examination  of  the  applicants  might  be  discharged 
for  the  reasons  aforesaid,  and  also  because  (1)  the 
report  did  not  show  that  the  official  receiver  was  of 
opinion  that  any  fraud  had  been  committed  by  any 
person  in  the  promotion  or  formation  of  the  company 
or  by  any  officer  or  director  of  the  company  in  rela- 
tion to  the  company  since  the  formation  thereof ;  (2) 
the  facts  stated  in  the  report  did  not  show  that  any 
fraud  had  been  committed  by  any  person,  and  did  not 
even  raise  a  primd  facie  case  of  fraud  against  any 
person;  and  (3)  if  such  facts  were  considered  as 
making  out  a  prvmd  facie  case  of  fraud,  the  fraud  was 
not  that  of  any  person  in  the  promotion  or  formation 
of  the  company  or  of  any  officer  or  director  thereof. 

The  company  was  incorporated  in  May,  1891,  for 
the  purpose  of  establishing  and  conducting  a  club, 
and  to  acquire  the  benefits  of  certain  agreements 
under  which  the  company    became  entitled,  upon 

(a.)  Reported  by  V.  db  S.  Fowke,  Esq.,  Barrister- 
at-Law. 


terms,  to  a  lease  of  oertain  premises.  The  company 
was  ordered  to  be  wound  up  in  July,  1894.  Tta 
official  receiver,  in  pursuance  of  section  8  of  the 
Companies  (Winding-up)  Act,  1890,  made  a  report 
dated  the  17th  of  November,  1894,  and  made  a 
further  report  dated  the  22nd  of  December,  1894,  upon 
which  an  order  for  public  examination  was  made, 
dated  the  16th  of  January,  1895.  The  further  report 
alleged  various  facts  relating  to  the  promotion  and 
management  of  the  company,  and  the  conduct  of  the 
officers  thereof,  and  concluded  as  follows:— "The 
official  receiver  is  of  opinion  that  the  facts  hereinbefore 
set  out  show  a  primd  facie  case  of  fraud  on  the  put 
of  some  persons  being  directors  or  officers  of  the  com- 
pany in  relation  to  its  affairs  since  its  formation,  and 
that  it  is  desirable  that  a  publio  examination  should 
be  held  of  the  persons  named  in  the  schedule  hereto." 
The  schedule  named  five  persons,  four  of  whom  hid 
been  directors  and  one  secretary  of  the  company,  and 
it  was  by  these  persons  (except  one  of  the  directoa) 
that  the  present  application  was  made. 

The  schedule  referred  to  in  the  notice  of  motion 
stated  the  particulars  of  the  misstatements  or  mii- 
representations  to  be,  that  the  report  represented  thai 
the  evidence  as  to  the  value  of  the  company's  furniture 
and  effects  on  obtaining  the  sanction  of  the  court  to  a 
sale  to  a  new  company  was  given  by  the  secre- 
tary, whereas  it  was  given  by  a  firm  of  valuers  who 
were  not  directors  or  officers  of  the  company.  Hat 
the  report  did  not  state  that  there  was  evidence  that 
the  valuers  had  valued  the  furniture  and  effect* 
That  the  report  did  not  state  that  the  affidavit  of  ths 
secretary  snowed  that  the  lease  of  the  premises  cob* 
tained  a  covenant  by  the  company  that  they  wovMi 
not  make  or  allow  any  sale  or  auction  on  tat 
premises,  and  that  the  report  did  not  state  that  in  thai 
balance-sheets  no  value  was  put  on  the  lease  of  ihflj 
premises.  j 

In  the  course  of  the  argument  the  applicants  pre* 
posed  to  read  evidence  to  explain  certain  matter*  issaf 
the  report,  but  the  court  refused  to  give  leave. 


Swinfen  Eady,  Q.C.,  and  George  Henderson,  facto 
applicants. — The  report,  on  the  face  of  it,  does* 
show  the  facts  which  suggest  fraud,  and  therefal 
we  ask  to  discharge  the  order,  which  was  mades 
parte.  The  court  has  jurisdiction  to  order  tfc, 
official  receiver  to  make  another  report  when  tt 
report  does  not  comply  with  the  statutory  regnal 
ments.  [Homer,  J.— I  can  understand  your  attenffl 
ing  to  set  aside  the  order  for  examination,  but  hi 
can  you  succeed  in  an  objection  to  the  report  ?]  t 
report  only  suggests  a  case  of  fraud.  No  facts  a 
alleged  constituting  the  fraud.  There  should  hi 
primd  facie  case  of  fraud  on  the  reports,  but  there 
none  here.  There  being  no  statement  of  fraud,  I 
order  for  examination  was  not  justified. 

Sir  R.  T.  Reid,  A.G.,  and  Ingle  Joyce,  tar 
official  receiver. — The  official  receiver  has  oorj 
express  an  opinion  that  the  facts  of  which  he 
knowledge,  or  information  which  he  believes  tn 
true,  and  which  he  sets  forth  in  his  report,  oonstil 
a  primd  facie  case  that  fraud  has  been  committe 
the  promotion  or  formation  of  the  company,  a 
relation  to  the  company  since  the  formation  thai 
The  official  receiver  here  almost  adopts  the  langl 
used  by  the  court  in  In  re  The  General  Phaf 
Corporation  (Limited),  ante,  p.  34,  [1895]  1  Cfc 
The  application  to  amend  the  report  and  take! 
the  file  is  entirely  novel.  The  official  receiver  i 
not  even  state  that  in  his  opinion  a  fraud  has  1 
committed,  so  long  as  it  appears  on  the  face  of 
report  that  such  is  bis  opinion. 

They  also  referred  to  In  re  Great  Kruger  ( 
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Hh.  Ct.      Ik  be  New  Travellers'  Chambers  (Limited).— Atthhborotjgh  v.  Hbnsohel.      Hh.  Ot. 


Mining  Co.,  Ex  parte  Barnard,  40  W.  R.  625,  641, 
[1892]  3  Oh.  307. 

Swinfen  Body,  Q.C.,  replied. 

Bombr,  J. — This  application  raises  two  questions. 
In  the  first  place,  it  is  said,  on  behalf  of  the  applicants, 
that  there  are  other  facts,  not  appearing  upon  the 
report,  upon  which  the  applicants  rely,  and  which, 
they  say,  would,  if  formulated  upon  the  report,  tend 
to  show  that  even  a  primd  facie  case  of  fraud  could 
not  be  made  out,  ana  in  fact  the  applicants  ask  the 
court,  to  be  allowed  to  go  into  evidence  to  see  whether 
the  primd  facie  case  of  fraud  shown  by  the  report 
cannot  be  rebutted  or  answered.  I  decline  to  go  into 
such  further  evidence  at  all.  I  think  that  a  practice 
of  allowing  a  sort  of  half  trial  in  the  kind  of  way 
sought  for  by  the  applicants,  and  a  conflict  of  evidence 
on  affidavit,  would  not  only  be  inconvenient,  but  most 
prejudicial  to  the  proper  working  of  the.  provisions  of 
the  Act,  and  I  will  certainly  not  be  a  party  to  it.  In 
my  opinion  it  was  not  contemplated  by  the  Act  that 
there  should  be  a  preliminary  contest  of  this  kind ; 
and  I  may  add  that  in  this  case  there  is  no  suggestion 
that  the  official  receiver  has  not  acted  in  good  faith. 

The  motion,  therefore,  so  far  as  it  is  based  upon  the 
ground  that  the  applicants  are  to  be  allowed  to  go 
into  evidence  to  supplement  the  report,  and  that  the 
report  should  for  this  purpose  be  sent  back  or  taken 
off  the  file,  is  wholly  misconceived.  I  think  that  the 
court  ought  not  to,  and  should  not,  listen  to  any  such 
application.  Bo  much  for  the  application  so  far  as  it 
seeks  to  have  the  report  sent  back  or  amended,  or  to 
incorporate  other  facts  which  do  not  appear  on  the 
face  of  it. 

But  then  it  is  said  that  this  report  shows  no  case 
of  fraud  within  the  meaning  of  sub-section  2  of  sec- 
tion 8  of  the  Act.  But  this  report  fulfils  in  terms 
the  provisions  of  the  Act  which  give  the  court  juris- 
diction to  make  an  order  for  the  examination  or 
examinations,  if  it  thinks  fit  so  to  do.  This  report 
does  state  the  opinion  of  the  official  receiver  that  fraud 
has  been  committed  in  relation  to  the  company  since 
its  formation,  and,  so  far  as  the  report  itself  is 
concerned,  it  gives  the  court  jurisdiction  to  make  an 
order  for  examination  if  it  thinks  fit. 

That  being  so,  I  think  the  case  was  one  in  which 
the  court,  having  jurisdiction,  ought  to  have  exercised 
it  by  granting  the  order  for  examination  asked  for. 
There  is  not  only  the  opinion  of  the  official  receiver, 
hut  I  think  that  the  facts  stated  in  that  report  show 
that  that  opinion  of  the  official  receiver  had  a  sub- 
stantial basis,  and  I  think  that  the  facts  shown  in  that 
report  do  render  it  advisable  that  an  order  should  be 
made  by  the  court  for  the  examination  as  provided  by 
sub-section  3  of  section  8  of  the  Act.  The  court,  there- 
fare,  has  jurisdiction  to  make  the  order,  and  in  the 
exercise  of  its  discretion  has  made  the  order  for 
examination. 

How,  under  the  circumstances,  is  a  person  at  liberty 
fc>  raise,  as  it  were,  a  preliminary  discussion  and  move 
to  discharge  the  order  made  by  the  court  on  the 
sound  that  no  fraud  striotly  speaking  is  proved  by 
the  statements  in  that  report,  and  to  raise  a  prelimi- 
nary argument,  as  it  were,  upon  the  wording  of  the 
report,  or  as  to  the  precise  fraud  shown  by  the  report, 
sod  so  forth  ?  I  think  not.  I  think  that  would  be  a 
Met  inconvenient  course  to  be  allowed,  and  one,  I 
ftink,  that  was  not  contemplated  by  the  Legislature. 
Ic  my  opinion,  if  the  report  states  a  case  which,  in 
file  opinion  of  the  official  receiver,  acting  honestly  and 
in  good  faith,  shows  fraud,  and  he  states  that  opinion, 
sad  the  court  then,  on  consideration  of  the  report, 
thinks  there  is  ground  on  the  report  for  the  official 
receiver's  opinion,  there  is  jurisdiction  in  the  court  to 
sake  the  order  for  the  examination,  and  then,  if  the 


court  in  exercising  its  discretion,  having  jurisdiction 
to  make  the  order,  does  make  the  order,  I  think  that 
ends  the  matter ;  and  I  think  the  persons  affected  by 
that  report  ought  not  to  be  allowed  to  apply  to  the 
court  and  argue  the  case  whether  the  court  has 
exercised  its  jurisdiction  rightly.  No  doubt,  if  the 
court  has  gone  beyond  its  jurisdiction,  then  a  person 
aggrieved  can  apply;  but  that  is  not  the  present  case. 
For  these  reasons  I  think  the  application  fails,  and 
that  it  must  be  dismissed  with  costs. 

Solicitors,  Hunters  <fc  Haynes ;  Solicitor  to  Board  of 
Trade. 


Q.  B.Div.  \  Vh  .„ 

(Wills  and  Wright,  JJ.)  ]  JfeD*  l6' 

Attenborough  v.  Hensohel.  (a.) 

County  court — Jurisdiction — Stay  of  execution — Judg- 
ments for  over  £20— County  Courts  Act,  1888  (51  <fc 
52  Vict  c.  43),  m.  105,  153. 

A  county  court  judge  has  no  power  to  grant  a  stay  of 
execution  beyond  fourteen  days  after  the  date  of  the 
judgment  in  cases  of  judgments  for  over  £20,  on  the 
ground  of  mere  inability  to  pay  the  amount  of  the  debt. 

Appeal  from  the  order  of  his  Honour  Judge  Lumley 
Smith  in  the  Westminster  County  Court. 

Section  105  of  the  County  Courts  Act,  1888,  gives 
the  judge  power  to  order  payment  of  judgments 
under  £20  by  means  of  instalments,  but  provides  that 
in  all  other  cases  the  full  amount  for  which  judgment 
has  been  obtained  shall  be  ordered  to  be  paid  forth- 
with or  within  fourteen  days  of  the  date  of  the  judg- 
ment, unless  the  plaintiff  consent  to  be  paid  by  instal- 
ments ;  and  section  153  provides  that,  if  it  shall  at 
any  time  appear  to  the  satisfaction  of  the  judge  that 
the  defendant  is  unable,  "from  sickness  or  other 
sufficient  cause,"  to  pay  the  debt,  he  may  order  a 
stay  of  execution  on  such  terms  as  he  shall  think  fit. 
The  same  section  further  empowers  the  judge  "to 
order  the  discharge  of  any  debtor  confined  in  prison 
by  order  of  a  court  who,  on  account  of  sickness, 
insanity,  or  other  sufficient  cause,  ought,  in  the 
opinion  of  the  judge,  to  be  discharged." 

In  December,  1894,  the  plaintiff  obtained  judgment 
against  the  defendant  for  £50  in  respect  of  damages 
for  the  breach  of  a  covenant  to  repair.  On  the  6th 
of  December  the  defendant  applied  to  the  court  to 
be  allowed  to  pay  off  the  debt  by  weekly  instalments 
of  £4,  on  the  ground  that  he  was  unable  to  make 
immediate  payment  of  the  whole  amount,  and  gave 
evidence  of  his  circumstances.  The  judge  decided 
that  he  had  no  power  to  do  this,  but  ordered  that 
there  should  be  a  stay  of  execution  for  two  months, 
with  liberty  for  the  plaintiff  to  apply  to  take  off  the 
stay,  the  officers  of  the  court  to  receive  any  moneys 
paid  by  the  defendant.  He  gave  as  the  sole  reason 
for  making  that  order,  that  he  was  convinced  the 
defendant  had  not  the  means  to  pay. 

C.  L.  Attenborough,  for  the  appellant. — "Other 
sufficient  cause  "  in  section  153  is  noscitur  a  sociis,  and 
refers  at  least  to  some  physical  cause,  and  not  to  mere 
inability  to  pay.  The  county  court  judge  has,  there- 
fore, exoeeded  his  jurisdiction,  and,  in  doing  so,  has 
deprived  the  judgment  creditor  for  the  time  of  the 
right  to  follow  up  his  judgment  by  execution.  The 
order  was  also  wrong  in  that  it  compelled  the  appel- 
lant to  receive  money  on  account  of  his  debt. 


(a.)    Reported    by   C.    G.    Wilbraham,   Esq., 
Barrister-at-Law. 
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High  Cotjbt. 


Babnett  v.  Hiokmott  and  the  Town  Clerk  of  Beading. 


High  Court. 


W.  M.  Thompson,  for  -the  respondent — The  words 
in  section  153  include  any  reasonable  cause. 

Wills,  J. — I  regret  to  come  to  the  conclusion  that 
the  order  of  the  county  court  judge  is  not  support- 
able. Section  153  gives  the  judge  a  wide  discretion 
to  suspend  the  operation  of  an  execution,  but  it  never 
was  intended  that  mere  inability  to  pay  should  be 
considered  as  a  sufficient  cause.  The  expression 
"  other  sufficient  cause  "  must  mean  something  which 
can  account  for  the  inability  to  pay  in  the  nature  of 
an  external  cause  preventing  the  man  from  meeting 
his  obligations,  something  which  tends  to  excuse 
payment  and  makes  it  reasonable  that  he  shall  not  be 
called  upon  to  pay  at  that  time.  Mere  impecuniosity 
will  not  do.  I  am  much  drawn  to  this  conclusion  by 
the  words  "sickness,  insanity,  or  other  sufficient 
cause  "  occurring  in  the  latter  part  of  the  same  section, 
which  shed  some  light  on  the  meaning  of  the  words 
under  discussion.  For  by  far  the  larger  number  of 
persons  who  are  committed  on  judgment  summons  are 
imprisoned  by  way  of  punishment  for  dishonesty,  in 
attempting  to  evade  payment  of  their  debts,  and  it 
cannot  be  intended  that  the  judge  may  set  them  free 
before  the  period  of  their  imprisonment  has  expired 
merely  on  the  ground  of  their  inability  to  pay.  The 
power  given  to  the  judge  to  order  payment  by 
instalments  was  designedly  excluded  in  cases  where 
judgment  exceeded  £20,  because  it  was  presumed  that 
persons  incurring  debts  of  that  magnitude  were 
likely  to  be  in  a  more  substantial  position.  What  the 
judge  has  done  in  this  case  is  in  effect  to  say  that  the 
debtor  may  pay  when  he  pleases.  The  case  must  be 
remitted  to  the  judge  to  ascertain  the  cause  of  the 
defendant's  inability  to  pay. 

Weight,  J. — I  agree.  My  impression  is  that  we 
have  decided  this  point  before.  I  do  not  attempt  to 
lay  down  any  limits  within  which  the  discretion  of  the 
judge  is  to  be  exercised,  but  it  must,  at  any  rate,  be 
decided  on  something  more  than  mere  insufficiency  of 


Appeal  allowed. 

Solicitors  for  the  appellant,  AMenborough  A  Tyer. 

Solicitor  for  the  respondent,  J.  S.  Merton. 


a,  C.J.,  { 
JJ.)      ) 


Jan.  24;  Feb.  9. 


Q.  B.  Div, 
(Lord  Russell  of  Killowen 
and  Wills  and  Wright,  JJ 

Babnett  v.  Hiokmott  and  the  Town  Clerk  of 
Beading,  (a.) 

Election  law — Parliament — Franchise — Registration — 
Borough  vote — Occupancy  by  virtue  of  service — Part 
of  a  house — Separate  dwelling — Cubicle — Representa- 
tion of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  s. 
3,  sub-section  2 — Representation  of  the  People  Act, 
1884  (48  Vict.  c.  3),  a.  3— Parliamentary  and  Muni- 
cipal Registration  Act,  1878  (41  <fc  42  Vict.  c.  26), 
s.  5. 

A  police  constable  occupied  exclusively,  by  virtue  of  his 
employment,  a  cubicle,  which  consisted  of  a  portion  of  a 
large  room,  separated  off  by  a  partition  seven  feet  high 
but  not  reaching  to  the  ceiling.  The  room  contained 
eleven  other  similar  cubicles,  tvith  a  common  passage. 
The  cubicle  was  used  for  the  purpose  of  a  bedroom.  It 
was  not  stated  whetlter  there  were  other  rooms  used  in 
common  for  the  purpose  of  meals,  recreation,  <fcc,  nor 
whether  the  cubicles  were  separately  warmed  and  lighted 

(a.)  Reported   by  C.    G.  Wjxbraham,   Esq., 
Barrister-at-Law. 


at  night.  It  did  not  appear  that  the  house  was  occupied 
by  any  superior  officer  of  the  constable. 

Held,  that  the  cubicle  was  not  separately  occupied  ty 
the  police  constable  as  a  dwelling  within  section  5  of  the 
Parliamentary  and  Municipal  Registration  Act,  1818. 

Stribling  v.  Halse,  16  Q.  B.  D.  246,  34  W.  R.  Dig. 
68,  commented  on. 

Case  stated  by  the  revising  barrister  for  the  borough 
of  Beading,  for  the  opinion  of  the  High  Court 
The  Representation  of  the  People  Act,  1884,8.3, 

Srovides  that,  "  where  a  man  himself  inhabits  any 
welling-house  by  virtue  of  any  office,  service,  or 
employment,  and  the  dwelling-house  is  not  inhabited 
by  any  person  under  whom  such  man  serves  in  sack 
office,  service,  or  employment,  he  shall  be  deemed  tor 
the  purposes  of  this  Act  and  of  the  Representation  of 
the  People  Acts  to  be  an  inhabitant- occupier  of  such 
dwelling-house  as  tenant " ;  and  the  Parliamentary 
and  Municipal  Registration  Act,  1878,  s.  5,  defines 
the  term  "  dwelling-house,"  and  enacts  that  "it  shall 
include  any  part  of  a  house  where  that  part  is  sepa- 
rately occupied  as  a  dwelling." 

An  objection  was  raised  before  the  revising  bar- 
rister for  the  borough  of  Beading  to  the  retention  of 
the  name  of  George  Barnett,  a  police  constable,  on 
the  list  of  parliamentary  voters,  on  the  ground  thit 
(1)  he  was  not  an  inhabitant-occupier  of  the  premiMi 
described  in  the  list  from  the  15th  of  July,  1893,  to  , 
the  loth  of  July,  1894 ;  and  (2)  he  had  not  been  tk 
inhabitant- occupier  of  a  dwelling-house  betweet 
those  dates. 

The  revising  barrister  decided  in  favour  of  tin 
objection,  holaing  that  the  cubicle  occupied  by  ths; 
police  constable  was  not  a  part  of  a  house  separator* 
occupied  as  a  dwelling,  and  stated  a  case,  in  wbn 
he  found  the  following  facts : — 

George  Barnett  occupied    during   the  qualifying 
period  a  cubicle  in  the  police  station  by  virtue  of  m 
service.     In  this  cubicle  was  his  bed  and  other  furni- 
ture.   The  room  in  which  the  cubicle  was,  contain! 
twelve  similar  cubicles,  each  of  them  occupied  by  1 
police  constable.    The  cubicle  was  about  twelve  fest 
long  by  eight  feet  broad,  and  enclosed  on  this] 
sides  by  a  wooden  partition  about  seven  feet  hid 
leaving  a  space  of  five  feet  between  the  top  of  tt 
partition  and  the  ceiling.    The  fourth  side  was  I 
outside  wall,  and  in  it  was  a  window.    Each  cdtii 
had  a  door  entering  into  a  passage  which  passed  do* 
the  main  room.    The  door  had  a  lock,  and  the  cm 
stable  was  entitled  to  lock  up  his  cubicle  at  any  nil 
The  case  having  come  on  for  hearing  in  the  Hifl 
Court,  it  was  referred  back  to  the  revising  barnstt 
who  re-stated  the  case   and   found    the  followii 
further  facts. 

The  passage,  ventilation,  and  the  atmosphere  of  ti 
dormitory  was  common  to  all  the  cubicles, 
was  assumed  that  the  dwelling  was  not  inhabit 
by  any  person  under  whom  Barnett  served  in  I 
44  office,  service,  or  employment,"  and  it  was  i 
proved  that  any  superior  officer  resided  there. 

The  revising  barrister,  in  reiterating  his  deciria 
said :  "  I  decided,  and  so  far  as  the  question  is  s 
of  fact  I  so  find,  that  the  cubicle  is  not  sufficieri 
separated  from  the  rest  of  the  dormitory  as  toJ 
part  of  a  house  separately  occupied  as  a  dwelling.- 

Germaine,  for  the  appellant. — The  term  "  dwells! 
house  "  in  the  Registration  Acts  may  include  the  pi 
where  a  person  customarily  sleeps,  even  though  heod 
pies  other  rooms  in  the  house  in  common  with  ofl 
tenants :  Stribling  v.  Raise,  16  Q.  B.  D.  246, 34  W. 
Dig.  68.  The  use  of  the  cubicle  for  sleeping,  and  sk 
ing  only,  is  sufficient  if  the  occupier  have  the  excbl 
use  of  it.  [Lord  Russell  of  Killowkn,  C.J.-^ 
may  take  it  that    Stribling  v.   Halse  is  a  distil 
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authority  on  that  point.]    A  simple  sleeping  barrack 
would  be  sufficient.    Brie,  C.J.,  in  P&weU  v.  Quest, 
13  W.  B.  274,   18  C.  B.  N.  8.  72,  uses  tbe  term 
"  dwelling "    as  synonymous  -with  sleeping    apart- 
ment, and  Rogers  in  his  book  on  Elections,  15th  ed., 
p.  93,  citing  a  passage  from  Coke,   says,    "  In  the 
language  of  Coke,  a  man  oan  only  be  said  to  be 
inhabitant  where  his  bed  is."    The  police  constable 
must  be  said  to  dwell  somewhere,  if  not  in  this 
cubicle,  where  does  he  dwell  ?    [Wills,  J. — A  tramp 
has  no  dwelling.    Here  he  had  no  right  to  stay.    He 
was  at  the  beck  and  call  of  his  superiors.]    That  is 
an  incident  attendant  on  all  kinds  of  service,  but 
if    he    has    for     the    qualifying    period    escaped 
tint  incident,    he  is  entitled  to  vote.      The   only 
czrotzmstance  which  prevents  this  case  coming  abso- 
lutely within  StribUng  v.  Holse  is  the  aperture  at 
the  top  of  the  cubicle.     The  aperture  is  merely  for 
the  purpose  of  securing  ventilation,  and  the  cubicle 
is  none  the  less  inaccessible  except  by  means  of  force 
or  climbing.     Instead  of  being  left  open,  it  might 
have  been  filled  in  by  trellis- work. 

Scrutton,  for  the  respondents. — There  are  two  points 
in  the  case — (1)  whether  this  cubicle  is  a  separate 
part  of  a  house  which  is  a  tenement,  and  (2)  whether 
%  if  separately  occupitHl  as  a  dwelling.  Stribling  v. 
Boise  does  not  deal  with  the  first  point,  and  here  the 
revising  barrister  has  found  as  a  fact  that  the  cubicle 
s  not  a  sufficiently  separate  part  of  a  house.  It  is 
tolly  a  question  of  fact.  For  you  may  have  an 
pfimte  gradation  of  separations,  beginning  with  a 
nnple  chalk  line,  going  on  to  a  curtain,  and  then  a 
iDoden  partition  one  foot  high,  two  feet,  and  so  on. 
kch  case  must  be  decided  according  to  the  sufficiency 
f  the  separation.  Whether  a  question  of  fact  or 
at,  this  cubicle  was  not  structurally  separated  from 
be  rest  of  the  room  so  that  it  could  be  said  that  it 
as  separately  occupied  as  a  dwelling.  The  Legisla- 
ire  originally  contemplated  a  structural  severance, 
id  subsequent  legislation  and  the  decisions  on  it 
*ve  not  altered  this.    The  Reform  Act  (2  Will.  4, 

45,  a.  27)  gave  the  borough  franchise  to  "any 
CBon  who  shall  occupy  as  owner  or  tenant  any 
awe,  warehouse,  counting-house,  shop,  or  other 
tildiiig  of  the  yearly  value  of  not  less  than  £10," 
at  is  to  say,  in  the  words  of  Erie,  L.C.J.,  in  Cook  v. 
'  ,  10  W.  R.  427,  11  C.  B.  N.  S.  33,  the  qualifi- 
were  "tenement,  value,  occupation,  and 
The  case  of  Cook  v.  Humber  raised  the 
whether  a  part  of  a  house  was  within  the 
amng  of  the  statute.  So  30  &  31  Viot.  o.  102, 
tl,  with  a  view  to  remove  the  doubt,  enacted  that  a 
ttlling'-house,  the  occupancy  of  which  under  that 
t  was  to  confer  the  franchise,  "  shall  include  any 
ft  of  a  house  occupied  as  a  separate  dwelling  and 
swately  rated  to  the  relief  of  the  poor."  In  two 
m  under  that  statute,  Thompson  v.  Ward,  40 
I.  C-  P.  169,  and  Ellis  v.  Burch,  L.  R.  6  C.  P. 
f  19  W.  R.  C.  L.  Dig.  54,  though  the  court  was 
ided  aa  to  what  was  "  a  part  of  a  house  separately 
apsed  as  a  dwelling,"  all  the  judges  reoognized 

principal  of  structural  severance.  Brett,  L.J., 
I:  "  Although  there  need  not  be  a  structural 
feraticm,  there  must  be  a  practical  separation  of  the 
gr  occupied  from  the  rest  of  the  house."  In  Boon 
Wau**rd,  22  W.  R.  535,  L.  R.  9  C.  P.  277,  the 
km  were  again  equally  divided,  and  Brett,  L.J., 
ptgaixm  strongly  of  opinion  that  the  61st  section 
teat  altered  the  law  from  what  it  was  at  the  time 
%o&  w.  Humber,  that  is  to  say,  that  a  part  of  a 
bay  to  come  within  the  meaning  of  the  Acts,  must 
I  patfrfc  which  is  structurally  separated  from  the 
ofthe  house  and  used  as  a  dwelling,  and  that  it 
t  fee*  •*  separate  tenement.    Then  comes  the  Act  of 


1878,  which  enacts,  section  5,  that  "  where  an 
occupier  is  entitled  to  the  sole  and  exclusive  use  of 
any  part  of  a  house,  that  part  shall  not  be  deemed  to 
be  occupied  otherwise  than  separately  by  reason  only 
that  the  occupier  is  entitled  to  the  joint  use  of  some, 
other  part."  That  does  not  do  away  with  the  neces- 
sity for  the  part  occupied  being  a  tenement ;  and  an 
undefined  portion  of  a  room  separated  off  only  by  a 
partition  which  does  not  reach  to  the  oeiling  cannot 
be  a  tenement.  The  fact  that  under  the  Act  of  1867 
the  part  of  a  house  has  to  be  one  capable  of  being 
separately  rated  points  to  some  definite  interest : 
Bradley  v.  Bay  lis,  30  W.  R.  823,  8  Q.  B.  D.  195. 

Germaine,  in  reply. — It  is  not  a  question  of  fact. 
Cave,  J.,  in  Stribling  v.  Halee,  said  that  it  was  not  for 
the  revising  barrister  to  define  what  was  a  part  of  a 
house,  but  only  to  find  the  circumstances  of  the 
occupancy.  The  capability  of  being  rated  would 
not  exclude  a  case  like  this.  A  chalk  hue  on  the  floor 
is  sufficient  for  that  purpose :  Hall  v.  Metcalfe,  8 
T.  L.  R.  46,  40  W.  K.  Dig.  164.  The  doctrine  of 
structural  severance  in  rating  cases  is  exploded : 
Allchurch  v.  The  Assessment  Committee  and  Guardians 
of  Hendon  Union,  40  W.  R.  86,  [1891]  2  Q.  B.  436. 

Cur,  adv.  vult. 

Lord  Russell  of  Killowen,  C.J.— This  is  an 
appeal  from  the  revising  barrister  for  the  borough  of 
Reading  who  expunged  the  appellant's  name  from  the 
list  of  parliamentary  voters  on  the  ground  that  he 
had  not  occupied  during  the  qualifying  period  "  a 
part  of  a  house  separately  occupied  as  a  dwelling " 
within  the  meaning  of  seotion  5  of  the  Parliamentary 
and  Municipal  Registration  Act,  1878  (41  &  42  Vict, 
c.  26).  [His  lordship  stated  the  facts,  and  pro- 
ceeded :— J 

It  will  be  observed  that  it  is  not  stated  how 
these  cubicles  were  warmed  or  how  they  were 
lighted  at  night  —  whether  or  not  there  was  a 
separate  lighting  and  warming  for  each;  nor  is  it 
stated  whether  or  not  there  was  or  were  some 
other  room  or  rooms  in  the  police  station  shared 
in  common  for  the  purposes  of  meals,  for  the  purposes 
of  recreation,  or  for  other  purposes.  Upon  the  facts 
stated,  the  question  we  have  to  decide  is  simply  this, 
Whether  the  revising  barrister  was  wrong  in  holding 
that  the  appellant's  cubicle  is  not  a  "  part  of  a  house 
separately  occupied  as  a  dwelling  "  within  the  mean- 
ing of  section  5  of  41  &  42  Vict,  c  26,  the  franchise 
claimed  being  the  joint  result  of  that  Act  and  of  30  & 
31  Vict.  c.  102,  s.  3,  sub-section  2,  and  48  Viot.  c.  3, 
s.  3.  In  my  opinion  the  appellant  was  occupying  a 
part  of  a  room  in  a  house ;  but  such  part  of  a  room 
was  not  separately  occupied  by  him  as  a  dwelling- 
house.  The  ventilation  and  atmosphere  of  the  dormi- 
tory are  stated  in  the  case  to  be  common  to  all  the 
cubicles ;  and  the  window  of  each  cubicle  necessarily 
helps  the  natural  lighting  of  the  adjoining  cubicle  or 
cubicles.  These  are,  it  appears  to  me,  matters  essen- 
tial to  consider  when  the  question  is  whether  each 
cubicle  can  be  regarded  as  part  of  a  house  capable  of 
being  separately  occupied  as  a  dwelling-house.  As 
here  stated,  we  are  not  informed  whether  there  are 
any,  and  what,  arrangements  for  the  artificial  lighting 
and  heating  of  the  room  in  which  the  cubicles  are 
situate;  but,  even  assuming  (against  probabilities) 
that  each  cubicle  had  a  separate  arrangement  for 
warming  and  lighting,  it  follows  from  the  fact  that 
the  cubicles  were  open  at  the  top  that  each  of  the 
occupants  would,  to  some  extent,  share  the  warmth 
and  light  of  the  dormitory  as  a  whole.  Again,  the 
arrangement  of  the  cubicles  precludes  the  idea  of 
that  complete  or  secure  privacy,  implied  in  the 
separate  occupation  of  a  dwelling,  and  is  probably 
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adopted  partly  with  a  view  to  supervision  and  the 
maintenance  of  discipline  generally  in  the  room.  It 
seems  to  me,  therefore,  that  these  men,  sharing,  as 
they  do,  so  many  things  in  the  occupation  of  these 
cubicles,  cannot  be  said  to  be  separately  occupying 
them  as  dwellings. 

It  was  argued  on  behalf  of  the  appellant  that  this 
case  was  concluded  by  the  case  of  Stribling  v.  Hake. 
I  cannot  assent  to  that  view,  while  recognizing  that 
we  ought  to  be  bound  by  that  case  so  far  as  it  ex- 
tends. In  that  case  each  shop  assistant  had  a  separate 
furnished  bedroom,  structurally  completely  separate 
as  a  room,  and  no  one  person  in  the  occupation  of  his 
particular  bedroom  shared  light,  air,  warmth,  or 
ventilation  with  any  other  room.  I  have,  therefore, 
come  to  the  conclusion  that  the  revising  barrister  was 
right  in  the  view  he  took.  The  appeal  will  therefore 
be  dismissed,  with  costs.  I  wish  to  add  that  this 
judgment  can  have  no  general  application ;  it  is  con- 
fined to  the  special  facts  of  the  case. 

As  to  Stribling  v.  Halse,  I  wish  to  say  a  word.  It 
is  stated  in  the  judgment  in  Stribling  v.  Halse  that  a 
doubt,  which  had  been  expressed  (in  Bradley  v. 
Baylis,  8  Q.  fi.  D.,  at  p.  233)  by  the  present 
Master  of  the  Bolls  when  Lord  Justice,  was  removed 
by  a  decision  of  the  Court  of  Appeal ;  but  there  is  no 
reported  case  to  this  effect,  and  a  rigorous  search 
made  at  my  instance  has  failed  to  discover  any  record 
of  such  a  case.  The  doubt  there  referred  to  was 
whether  a  person  could  be  said  to  separately  occupy 
a  bedroom  as  a  dwelling-house,  where  he  dweltpartly 
in  the  bedroom  and  partly  in  other  rooms.  I  share 
this  doubt,  especially  in  a  case  in  which  other  rooms, 
for  recreation,  for  meals,  and  other  purposes,  are 
shared  in  common.  I  should  not  here  nave  referred 
to  this  doubt  but  for  the  facts  (1)  that  the  case  which 
is  said  to  have  removed  the  doubt  cannot  be  found, 
and  (2)  because  in  the  Irish  case  of  Hassan  v.  Chambers, 
18  Ir.  L.  B.  68,  34  W.  B.  Dig.  68,  two  of  the  five 
learned  judges  expressly  dissented  from  Stribling  v. 
Hake,  and  the  majority,  while  acquiescing  in  it,  can 
hardly  be  said  to  have  approved  of  it.  Nor,  in  my 
opinion,  is  the  doubt  referred  to  removed  by  the  5th 
section  of  the  41  &  42  Vict.  o.  26. 

Wills,  J. — I  concur.  I  only  wish  to  add  that  I 
think  the  case  of  Stribling  v.  Raise  has  gone  the  ex- 
treme length ;  and  considering  that  it  professes  to  be 
decided  on  a  case  no  record  of  which  can  be  found, 
and  considering  that  the  Irish  case  adds  the  weight 
of  its  authority  in  the  other  direction,  I  do  not  think 
the  case  can  be  looked  on  as  satisfactory  or  as  govern- 
ing anything  beyond  its  own  facts. 

Weight,  J.,  concurred. 

Solicitors  for  the  appellant,  Tort,  Janeway,  & 
Qribble. 

Solicitors  for  the  respondents,  BooJce  <fe  Sons,  for 
Brain  <fc  Brain,  Beading. 


Jan.  23. 


Q.  B.  Div.  ] 

(Lawrance  and  Kennedy,  JJ.) ) 
Deer  v.   Licensing  Justices  fob  the  Wibball 

Division  of  Chesteb.  (a.) 
Licensing  Acts — Licence — Renewal — Beerhouse  licensed 
since  1st  of  May,  1869,  pulled  down  and,  in  rebuild- 
ing, house  enlarged  and  material  improvements  made — 
Wine  and  Beerhouse  Act,  1869  (32  <fc  33  Vict.  c.  27), 
s.  19. 
Where  a  beerhouse  licensed  prior  to  the  passing  of  the 


(a.)  Reported  by  Erskine  Bbid,  Esq.,  Barrister- 
at-Law. 


Wine  and  Beerhouse  Act,  1869,  is  pulled  down,  and,  it 
rebuilding,  is  enlarged  and  considerably  improved,  a  «f* 
licence  is  not  required,  unless  one  of  the  four  grounds  of 
objection  set  out  in  section  19  of  that  Act  can  be  sup- 
ported. 

Special  case. 

Appeal  from  the  decision  of  the  licensing  justices  at 
quarter  sessions,  who  refused  to  recognize  a  beer 
licence  which  had  been  granted  in  May,  1869,  and 
renewed  from  that  time  down  to  the  present,  on  the 
ground  that  the  old  house  had  ceased  to  exist,  having 
been  pulled  down  and  so  altered  in  rebuilding  as  to 
be  in  fact  a  new  house,  and,  therefore,  not  entitled  to 
the  privileges  of  the  Wine  and  Beerhouse  Act,  1869. 

In  1893  the  Ship  Inn  at  Seacombe,  in  Cheshire, 
which  was  in  a  very  dilapidated  condition,  was  pulled 
down  and  in  rebuilding  various  improvements  became 
necessary.  The  local  authorities  had  raised  the  road 
in  front  of  the  house  about  four  feet,  and  in  that  way 
put  it  into  a  hole,  and  rebuilding  became  almost 
compulsory.  In  rebuilding,  the  house  was  made 
into  line  with  the  other  buildings  in  the  street,  which 
gave  the  house  some  five  feet  more  space  than  it 
possessed  originally,  and  this  space  was  added  to  the 
old  bar,  and  a  partition  erected  so  as  to  enable  the 
servants  of  the  occupier  to  come  for  beer  without 
having  to  mix  with  the  general  customers.  That,  and 
an  increase  in  the  height  of  the  old  rooms  left  stand* 
ing,  the  addition  of  cellars  and  two  attic  bedrooms 
were  the  chief  changes  effected  in  the  premises,  all  of 
which  were  found  by  the  justices  to  be  "  improve- 
ments," but  such  as  left  the  house  not  the  sama 
Everything  was  done  in  rebuilding  in  oompliaaes 
with  the  requirements  of  the  local  authorities.  Noa* 
of  the  four  statutory  grounds  of  objection  applied. 

The  police  took  proceedings  by  charging  the  tenasi 
with  selling  beer  on  "  unlicensed  premises,"  by  whiehs 
was  meant  the  additional  space  added  to  the  ha* 
They  also  opposed  the  renewal  of  the  licence.  Tht 
magistrates  convicted,  and  refused  to  renew  thf 
licence.  The  tenant  appealed  to  quarter 
where  the  previous  conviction  and  refusal  of 
lioence  by  the  magistrates  were  upheld.  The 
tion  was,  however,  quashed  on  a*  special  cs 
Cave  and  Wright,  JJ.,  and  the  grounds  of 
decision  appear  in  the  case  of  Deer  {Appellant)  v. 
(Respondent),  58  J'.  P.  513.  A  mandamus  was  ap 
for  and  granted,  on  the  ground  that  the  application  1 
renew  the  old  lioence  had  not  been  properly  heat 
The  matter  came  on  in  July  last  year  at  the  coartj 
quarter  sessions,  and  again  by  a  small  majority 
justices  refused  to  renew  the  licence,  but  stated 
present  special  case. 

Marshall,  Q.C.,  and  E.  H.  Lloyd,  for  the  occup 
the  appellant. — The  grounds  upon  which  the  just* 
refused  the  licence  were :  (1)  that  the  premf 
viously  licensed  had  been  pulled  down,  and 
longer  in  existence;  (2)  that  the  promises  si 
standing  upon  its  site  were  new  premises,  and  « 
not  the  subject  of  the  licenoe  formerly  existing; ! 
that  part  of  those  premises  occupied  land  wb 
formed  no  part  of  the  old  premises ;  (4)  that  the 
cupier  sold  liquor  on  such  unlicensed  premises; 
that  the  lioence  was  not  required  for  the  wants  oil 
neighbourhood.  As  to  the  last  objection,  that  esi 
not  be  maintained  under  any  Act  of  Parliament. 
to  the  conviction,  that  was  quashed  and  gone. 
to  the  third  reason,  the  Divisional  Court  had  fi 
that  it  was  not  supported  on  evidence,  and  the 
and  second  objections  were  the  only  questions  la 
be  dealt  with  in  the  present  appeal.  The  ■ 
rebuilding  with  alterations  and  improvements  t 
not  disentitle  the  occupier  to  a  renewal  of 
licence:  Reg.  v.  Raffles,  24  W.  B.  536,  1  a  B. 
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207,  34  L  T.  N.  8.  180.  As  to  the  strip  of 
land  taken  in  when  rebuilding,  that  was  really 
part  of  the  "old"  premises,  and  was  covered  by 
the  old  licence:  Gross  v.  Watt*,  11  W.  B.  210, 
22  J.  P.  7;  ToU  v.  Self,  9  W.  B.  663;  see  also 
Beg.  v.  ToU,  25  J.  P.  327.  As  to  the  question 
of  whether  the  new  bar  oould  be  treated  as  such 
an  alteration  as  would  render  the  house  substan- 
tially a  different  house  from  the  old  house,  that  was 
a  matter  of  fact  as  well  as  of  law.  In  the  present 
case  that  question  had  been  decided  already  in  the 
appellant's  favour  by  the  court,  when  the  former  case 
on  the  conviction  was  dealt  with.  Then  the  charge 
was  for  "  selling  beer  on  unlicensed  premises,  to  wit, 
a  new  place,  room,  or  bar  recently  built,  being  an 
addition  or  extension  of  the  house,  which  did  not 
form  part  of  the  house  or  premises  known  as  the  Ship 
Inn,"  and  it  was  held  that  the  addition  to  the  bar 
was  a  mere  extension  of  the  old  house,  not  constituting 
anew  building. 

Pichford,  Q.C.,  and  Colt  Williams,  against  the  re- 
newal of  the  licence,  submitted  that  whether  a  house 
that  had  been  pulled  down  and  rebuilt  on  the  same 
ntewas  substantially  the  same  or  a  different  house 
must  depend  upon  the  particular  circumstances  of 
each  case.  He  did  not  contend  that  a  small  addition 
or  necessary  improvements  to  a  house  in  rebuilding 
disentitle  an  occupier  to  the  renewal  of  his  licence. 
In  the  present  case  the  new  house  was  in  fact  double 
the  sue  of  the  old  one.  How,  then,  oould  it  be  said 
to  be  the  same  house  ?  [He  cited  Bottom  v.  Tue 
Justice*  of  Wiltshire,  44  J.  P.  72.]  If  there  was 
any  evidence  upon  which  the  justices  could  act, 
then  it  became  a  question  of  fact  for  the  justices  to 
decide  whether  the  house  was  the  same  or  a  different 
one.  In  the  present  case  the  justices  had  determined 
that  question  of  fact  against  the  appellant.  The  de- 
cision of  the  Divisional  Court  on  the  former  appeal 
was  whether  the  conviction  for  selling  beer  on 
unlicensed  premises  was  right  or  wrong;  here  the 
question  was  as  to  the  occupier's  right  to  the  renewal 
of  an  old  licence.  It  could  not,  therefore,  be  main- 
tained that  the  question  now  raised  was  a  res 
Judicata, 

Marshall,  Q.C.,  replied. 

Lawbance,  J. — The  question  here  is  whether  the 
licensing  magistrates  were  entitled  to  treat  the  pre- 
mises in  question  as  new  premises,  so  as  to  require 
the  tenant  to  take  out  a  new  licence.  We  have  come 
to  the  conclusion  that  the  magistrates  were  wrong  in 
deciding  that  the  house  was  not  the  same  house,  and, 
therefore,  that  a  new  licence  was  required,  and  judg- 
ment must  be  entered  in  favour  of  the  appellant.  It 
was  submitted  by  the  counsel  who  argued  the  case 
for  the  justices  that  there  were  no  authorities  upon 
which  we  oould  hold  that  a  man  might  claim  as  of 
right  the  renewal  of  an  old  licence  for  a  house  he 
had  rebuilt,  and  that  the  question  in  every  case  was 
one  of  fact  whether  or  not  the  house,  after  rebuild- 
ing, was  substantially  "  such  a  house"  as  the  old 
house.  Nor  was  it  contended  by  him  that  the  court 
would  interfere  with  the  renewal  of  an  old  licence 
where  only  small  alterations  or  reasonable  improve- 
ments had  been  made.  In  the  present  case  what 
happened?  Certain  alterations  and  improvements 
were  made  in  the  house,  and  the  tenant  was  sum- 
moned and  convicted  for  selling  beer  in  a  new  bar 
without  a  licence;  but  a  divisional  court  set  aside 
that  conviction,  and  decided  that  the  premises  were 
substantially  the  same,  so  that  the  old  licence 
severed  the  recent  alterations,  and  a  new  licence  was 
wot  required*  The  facts  were  really  the  same  in  that 
ease  as  in  this,  and  the  question  for  the  decision  of 


the  court  was  the  same  then  as  now.  All  the  circum- 
stances were  considered,  and  it  was  held  that  the 
magistrates  were  wrong  in  holding  that  the  premises 
were  new  and  required  a  new  licence.  Then  comes  the 
question,  Does  that  decision  govern  this  caseP  I 
think  it  does.  I  will  most  willingly  agree  that  we 
are  bound  by  that  decision,  for  I  have  no  hesitation 
in  adopting  the  views  then  expressed,  for  I  think 
they  are  right. 

Kennedy,  J. — I  am  of  the  same  opinion.  I  only 
wish  to  say  that  it  seems  to  me  that  we  are  bound 
by  the  decision  given  by  Cave  and  Wright,  JJ., 
which  covers,  in  fact,  the  question  we  have  now  to 
decide.  I  think  that  decision  was  a  right  and  a  just 
one,  and  that  we  are  bound  by  it. 

Appeal  allowed  ;  separate  application  to  be  made  as  to 
costs. 

Solicitors  for  the  appellant,  Keen,  Rogers,  <fe  Co.,  for 
Francis  &  Pierce,  Birkenhead. 

Solicitors  for  the  justices,  Bobbins,  Bitting,  <fe  Co., 
for  Solly,  Birkenhead. 


Dec.  5,  6. 


a  B.  Div.  (Divisional  Court).  ] 
(Pollock,  B.,  and  Grantham,  J.)  J 

Reg.  v.  Justices  of  London,  (a.) 

Justices  —  Mandamus  —  Licensing  appeal  —  Quarter 
sessions  —  Costs — Discretion  of  justices — Ministerial 
act— 9  Geo.  4,  c.  61,  s.  29—11  &  12  Vict.  c.  43,  s.  27 
—Summary  Jurisdiction  Act,  1879  (42  <fe  43  Vict.  c. 
49),  s.  31— Summary  Jurisdiction  Act,  1884  (47  <fc  48 
Vict.  c.  43),  s.  6. 

A  licensing  appeal  having  been  heard  and  dismissed  at 
quarter  sessions,  the  justices  refused  to  make  an  order 
under  9  Geo.  4,  c.  61 ,  *.  29,  that  the  unsuccessful  appel- 
lant should  pay  the  costs  of  the  respondent  justices.  The 
question  of  costs  was  fully  argued  before  the  court. 

Held,  that  a  mandamus  could  not  be  granted  ordering 
the  justices  to  "  hear  and  determine  "  the  question  of  costs, 
as  they  had  decided  the  matter  judicially. 

Order  nisi  calling  upon  the  justices  for  the 
administrative  county  of  London  to  show  cause  why 
a  writ  of  mandamus  should  not  issue  commanding 
them  to  enter  the  appeal  of  one  F.  J.  Magerkorth, 
and  to  hear  and  determine  the  application  of  the 
justices  for  the  Tower  Division  of  the  county  of 
London,  the  respondents  in  Magerkorth's  appeal,  for 
an  order  adjudging  that  Magerkorth  should  pay  the 
costs  of  the  respondents  in  the  appeal. 

At  the  general  annual  licensing  meeting  for  the 
Tower  Division  of  the  county  of  London  held  on  the 
30th  of  March,  1894,  one  Tant  applied  for  a  renewal 
of  the  existing  licence  to  sell  liquors  to  be  consumed 
on  the  premises  known  as  the  Cannon  Stores  public- 
house.    The  application  was  refused. 

On  the  3rd  of  April,  1894,  the  freeholder  of  the 
premises  (F.  J.  Magerkorth)  gave  notice  of  appeal. 
The  appeal  was  heard  and  dismissed  at  the  general 
quarter  sessions  held  before  Sir  Peter  BdHn,  Q.C.,  and 
justices  at  Clerkenwell  on  the  21st  of  July,  1894. 
Application  was  made  to  the  court  to  order  that  the 
appellant  should  pay  to  the  respondent  justices,  by 
way  of  costs,  such  sum  as  should  indemnify  them 
from  all  cost  and  charge  whatsoever  to  which  they 
had  been  put  in  consequence  of  the  appeal.  The 
application  was  made  under  9  Geo.  4,  c.  61,  s.  29. 
The  question  of  costs  was  argued  fully,  more  recent 
statutes  were  referred  to,  and  the  court  refused  to 


(a.)  Beported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 
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order  the  appellant  to  pay  the  costs  of  the  respondents 
on  the  ground  that  they  were  given  a  discretion  in 
the  matter  by  the  later  statutes. 

By  9  Geo.  4,  o.  61  (an  Act  to  regulate  the  granting 
of  licences  to  keepers  of  inns,  alehouses,  ana 
victualling  houses  in  England),  section  29 :  "  In  every 
oase  where  notice  of  appeal  against  the  judgment  of 
any  justice  in  or  concerning  the  execution  of  this  Act 
shall  have  been  given  and  such  appeal  shall  have 
been  dismissed  or  the  judgment  so  appealed  against 
shall  have  been  confirmed  or  such  appeal  shall  have 
been  abandoned,  it  shall  be  lawful  for  the  court  to 
whom  such  appeal  shall  have  been  made  or  intended 
to  be  made  and  such  court  is  hereby  required,  to 
adjudge  and  order  that  the  party  so  having  appealed 
or  given  notice  of  his  intention  to  appeal  shall  pay  to 
the  justice  to  whom  such  notice  shall  have  been 
given  .  .  .  such  sum  by  way  of  costs  as  shall  in 
the  opinion  of  such  court  be  sufficient  to  indemnify 
such  justice  from  all  cost  and  charge  whatsoever  to 
which  such  justioe  may  have  been  put  in  consequence 
of  his  having  had  served  upon  him  notice  of  the 
intention  of  such  party  to  appeal." 

By  11  &  12  Vict.  c.  43,  s.  27,  "  if  upon  .  .  . 
appeal  the  court  of  quarter  sessions  shall  order  either 
party  to  pay  costs,  such  order  shall  direct  such  costs 
to  be  paid  to  the  clerk  of  the  peace.     .    .    ." 

By  the  Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  o.  49),  s.  31,  sub-section  (5),  the  court  of  quarter 
sessions  hearing  an  appeal  "  may  make  such  .  •  . 
order  in  the  matter  as  the  court  of  appeal  may  think 
just  .  .  ." ;  and  the  provisions  of  42  &  43  Viot.  c. 
49,  respecting  appeals,  are  applied  to  appeals  under 
prior  Acts  by  the  Summary  Jurisdiction  Act,  1884  (47 
&  48  Viot.  c.  43},  s.  6. 

The  above  order  nisi  was  obtained. 

Poland,  Q.C.,  and  Danckwerts,  showed  cause. — It 
will  be  argued  on  the  other  side  that  by  section  29  of 
9  Geo.  4,  o.  61  the  justices  at  quarter  sessions  were 
bound  to  order  the  unsuccessful  appellant  to  pay  the 
costs  of  the  respondent  justices.  Section  29  of  that 
Act  has  been  impliedly  repealed  by  later  statutes,  and 
the  justices  now  have  a  discretion  as  to  costs.  But 
whether  that  is  so  or  not  there  can  be  no  mandamus, 
for  the  justices  have  heard  and  determined  the  ques- 
tion, and  the  court  will  not  now  inquire  into  the 
question  whether  they  were  right  or  wrong :  Beg.  v. 
Justices  of  Middlesex,  25  W.  B.  510,  2  Q.  B.  D.  516. 

«^Z/»  Q'O't  and  D'Eyncourt  (Horace  Avory  with 
them),  in  support  of  the  rule. — The  question  of  costs 
must  be  distinguished  from  the  merits  of  the  appeal 
from  the  refusal  to  renew,  the  lioenoe.  If  section  29 
of  9  Geo.  4,  o.  61  gives  the  justices  no  discretion  as 
to  costs,  they  cannot  avoid  the  mandamus  merely  by 
saying  that  they  have  heard  and  determined  the 
matter.  Their  duty  in  connection  with  costs  is 
purely  ministerial. 

They  referred  to  Beg.  v.  Bolton,  1  Q.  B.  66 ;  Beg.  v. 
Justices  of  Yorkshire,  10  W.  B.  757,  2  B.  &  S.  811 ; 
Beg.  v.  Justices  of  Monmouthshire,  ID.  &L  145. 

Poland,  Q.C9  in  reply. — We  admit  that  9  Geo.  4,  c. 
61,  s.  29,  gave  the  justices  no  discretion;  but  that 
section  has  been  repealed  by  implication.  The  Sum- 
mary Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s. 
31,  the  Summary  Jurisdiction  Act,  1884  (47  &  48 
Viot.  o.  43),  s.  6,  and  11  &  12  Viot.  c.  43,  s.  27,  have 
given  the  "Court  of  Appeal"  a  discretionary 
power.  If  section  29  of  the  Act  of  Geo.  4  remains  in 
force  the  justices  may  order  the  costs  to  be  paid  forth- 
with, and  may  send  the  appellant  to  prison.  This  is 
inconsistent  with  the  Summary  Jurisdiction  Acts, 
1879  and  1884. 

He    cited    also     Beg.     v.    Justices    of    Glamor- 


ganshire, 40  W.  B.  436,  [1692]  1  Q.  B.  621;  % 
v.  HeUier,  17  Q.  B.  229;  and  Beg.  v.  Justices  of 
Glamorganshire,  37  W.  B.  493,  22  Q.  B.  D.  628. 

Marshall  Hall  and  B.  E.  Moore,  appeared  for  the 
freeholder,  the  original  appellant. 


Pollock,  B. — The  question  before  the  oourt 
to  involve  one  of  very  general  importance*.  So  far 
from  treating  the  matter  lightly,  I  have  looked,  u 
far  as  I  can,  at  all  the  cases  of  mandamus  in  other 
courts  to  find  the  governing  principle.  In  the  fint 
place  Mr.  Jelf  disowns  any  desire  to  bring  this  cue 
before  the  court  as  an  application  for  a  mandamus, 
with  the  real  intention  of  obtaining  a  decision  by 
way  of  appeal  from  the  justices  at  quarter  sessions. 

It  may  be  clearly  laid  down  that  where  justices 
and  other  inferior  tribunals  decline  to  deal  with  a 
case  on  the  ground  that  there  is  no  jurisdiction  i» 
limine,  the  court,  if  they  considered  that  there  wm 
jurisdiction,  will  grant  a  mandamus.  It  is  equally 
dear  that  where  a  preliminary  objection  is  taken 
before  an  inferior  tribunal,  and  the  inferior  tribunal 
declines  to  hear  the  case  because  of  the  preliminary 
objection  (as  where  notice  has  not  been  given),  the 
oourt  will  also  order  a  mandamus  to  go. 

On  the  other  hand,  in  all  cases  where  a  court  ha* 
sat  as  a  judicial  tribunal,  has  heard  oounsel  on  both 
sides,  and  has  come  to  a  conclusion,  right  or  wrong, 
this  oourt  will  not  interfere  by  way  of  mandamiu. 
This  is  so  even  where  the  conclusion  to  which  tht 
court  below  comes  involves  a  decision  that  it  had  no 
jurisdiction  to  make  the  order  which  it  had  been 
called  upon  to  make.  There  are  a  great  many  oassi 
where  a  special  condition  precedent  is  required  fcr 
the  making  of  a  particular  order.  If  the  inferior 
court  comes  to  the  conclusion  that  the  condition ' 
precedent  does  not  exist  as  required  by  the  Act  in 
question,  then,  again,  this  court  will  not  interfere  by 
mandamus  with  that  conclusion. 

Let  us  look  at  one  or  two  of  the  cases  on  monisms*. 
If  the  judge  below  is  a  purely  ministerial  officer,  ht 
must  do  the  ministerial  act  which  is  required  of  him, 
and  if  he  refuses  a  mandamus  will  be  granted. 

This  is  illustrated  by  Bex  v.  Justices  of  York,  I 
A.  &  B.  828.  In  that  case  a  local  Act  empowers! 
trustees  to  purchase  lands,  and  provided  that  if  As 
owners  disagreed  with  the  trustees  as  to  the  terms  of 
purchase  a  jury  should  be  summoned  by  the  steal 
to  assess  compensation.  The  Act  further  said  thaV 
if  the  jury  gave  a  verdict  for  a  greater  sum  than  tin) 
trustees  had  offered,  the  costs  of  the  inquiry  ahosli 
be  settled  by  a  justioe  and  borne  by  the  trustees.  4 
justice  having  refused  an  application  to  allow  cartas 
costs,  it  was  held  that  a  mandamus  ought  to  ■ 
granted.  In  one  sense,  every  judicial  office  invohl 
a  ministerial  office ;  but  when  it  comes  to  awanfis, 
costs  judges  have  to  'follow  and  consider  Acts  « 
Parliament.  Would  anyone  say  that  a  judge  ssJ 
doing  that  in  a  ministerial  capacity  ? 

I  will  refer  to  one  or  two  other  oases  which  shot 
that  this  view  is  supported.  In  1860  the  case* 
Ex  parte  Cook,  In  re  Dyson,  29  L.  J.  Q.  B.  68, 
W.  B.  Dig.  34,  was  decided.  There  the  Court  I 
Queen's  Bench  was  asked  to  grant  a  mandamus  to  til 
judge  of  the  Insolvent  Debtors'  Court  ordering  hial 
pay  over  a  sum  of  money  to  the  applicant  nail 
section  92  of  1  &  2  Vict  c.  110,  wliioh  made  it  law! 
for  the  court,  where  a  surplus  remained  after 
payment  of  an  insolvent  prisoner's  debts*  to  order 
such  property  should  be  vested  in  the  person 
debts  had  been  discharged  and  satisfied.  The 
ment  that  the  duty  was  ministerial  was  treated 
conclusive  in  favour  of  a  mandamus-      Wight 

says:  "The  only  question  is  whether  Una 

of  the  commissioner  are  judicial  or  ministerial. 
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held  in  the  former  case  that  they  were  judicial,  .  .  . 
the  commissioner  is  still  entitled  to  act  upon  his  own 
authority  and  exercise  his  own  discretion."  It  was 
held  that  the  duty  was  judicial,  and  a  mandamus  was 
refused.  There  were  two  cases,  also,  in  the  early  days 
of  county  courts  which  bear  upon  the  question.  In 
Beg.  v.  Richards,  15  Jur.  358,  the  question  was 
whether  a  mandamus  should  be  ordered  where  the 
county  court  judge  had  refused  to  adjudicate  upon  a 
claim  under  section  118  of  9  &  10  Vict  o.  95.  The 
ground  of  his  refusal  was  that  a  notioe,  required  by  a 
role  of  practice,  was  imperfect.  The  court  granted  a 
and  amus.  In  the  subsequent  case  of  Ex  parte 
MUner,  In  re  Milner  v.  Bhoden,  15  Jur.  1037,  it  was 
sought  to  obtain  a  mandamus  to  order  the  county 
court  judge  to  hear  and  determine  a  plaint,  the  judge 
having  decided  that  he  had  no  jurisdiction  to 
adjudicate  between  the  parties.  The  court  held  that 
he  had  jurisdiction,  and  Erie,  J.,  said :  "  Where  a 
question  within  the  jurisdiction  of  a  county   court 

age  is  brought  before  the  judge  and  decided  by 
,  I  have  no  jurisdiction  to  interfere  upon  the 
ground  that  he  was  wrong  in  point  of  law.  ft  seems 
to  me  that  the  judge  in  this  case  had  a  full  under- 
standing of  the  facto,  and  even  assuming  he  was  wrong 
in  point  of  law,  the  court  will  not  issue  a  mandamus 
to  compel  him  to  rehear  them." 

Now,  what  are  the  facts  in  this  case  P  The  statute 
9  Geo.  4,  c.  61,  s.  29,  says  that  the  justices  shall  order 
the  unsuccessful  appellant  to  pay  the  respondent's 
costs.  Subsequent  statutes,  nowever,  have  been 
passed,  and  I  do  not  see  that  the  Act  of  George  IV. 
now  applies  to  justices  at  quarter  sessions  any  more 
than  to  judges  of  the  High  Court.  The  question  of 
costs  has  become  one  of  the  most  material  questions 
in  every  case.  If  the  justices  here  had  refused  to 
consider  the  statutes  bearing  upon  the  question  of 
costs,  and  the  statutes  clearly  imposed  upon  them  the 
duty  of  giving  costs  against  the  appellant,  there  is  no 
doubt  that  we  ought  to  order  a  mandamus  command- 
ing them  to  hear  and  determine  the  matter.  But 
they  have  heard  the  parties,  considered  the  statutes, 
and  come  to  a  decision  upon  them ;  and  I  am  clearly 
of  opinion  that,  the  justices  haying  acted  judicially, 
we  ought  not  to  grant  a  mandamus. 

Grantham,  J. — I  am  of  the  same  opinion.  It  has 
been  contended  that  if  a  statute,  however  old,  orders 
justices  to  do  a  particular  act,  a  mandamus  ought  to 
be  granted,  notwithstanding  the  existence  of  a  new 
statute  which  orders  them  to  do  something  else.  I 
hold  that  such  a  view  is  entirely  wrong . 

There  are  statutes  as  to  licensing  subsequent  to  the 
Act  of  George  IV.  In  the  opinion  of  the  magistrates 
these  statutes  affected  the  question  of  costs,  and  they 
came  to  the  conclusion  that  costs  were  left  to  the  dis- 
cretion of  magistrates  and  judges.  How  can  they 
now  be  told  to  "hear  and  determine"  the  question  P 
The  application  fails,  and  the  rule  for  a  mandamus 
must  be  discharged. 

Order  discharged. 

Solicitors  for  the  justices,  Nicholson  <fe  Patterson. 

Solicitor  for  the  Crown,  E.  W.  Btal. 

Solicitors  for  the  appellant,  King  &  Burrell. 


Court  of  Appeal. 

From  Prob.  Div.  &  Adm.  Div.    \ 
(Lord  Esher,  M.B.,  and  Lindley  J  Feb.  1. 

and  Bigby,  L.JJ.)  ) 

"The  Bona."  (o.) 

Insurance  —  Marine  insurance  —  General  average  — 
Damage  to  engines  in  getting  ship  off  ground — Coal 
consumed  in  working  engines. 

A  steamship,  while  on  a  voyage,  stranded  (without  any 
negligence  on  the  part  of  those  on  board),  and  remained 
aground  for  three  days.  Owing  to  the  bad  weather  she 
and  her  cargo  were  in  imminent  danger  of  being  lost, 
and,  in  order  to  refloat  her  and  to  save  both  ship  and 
cargo,  her  engines  were  kept  working  until  she  came  off. 
The  engines  were  thereby  put  to  unusual  strain,  and  were 
considerably  damaged. 

Held,  that  the  damage  to  the  engines  and  the  cost  of 
the  coal  consumed  in  working  them  were  the  subject  of  a 
general  average  contribution. 

Appeal  from  the  judgment  of  Sir  Francis  Jeune,  P., 
in  favour  of  the  plaintiffs. 

The  action  was  tried  upon  an  agreed  statement  of 
facts. 

By  a  policy  of  insuranoe  effected  by  the  plaintiffs, 
the  owners  of  the  steamship  Bona,  with  the  defend- 
ants, the  Indemnity  Mutual  Marine  Insurance  Co. 
(limited),  the  defendants  insured  the  hull  and 
machinery,  Ac.,  of  the  ship  against  ordinary  marine 
risks  for  one  year  from  the  9th  of  March,  1892. 

On  the  11th  of  January,  1893,  the  ship,  while  on  a 
voyage  from  Galveston  to  Liverpool  with  a  cargo, 
stranded  upon  Galveston  Bar  about  mid-day  (without 
any  negligence  on  the  part  of  those  on  board)  and 
remained  on  the  Bar  until  the  14th  of  January,  she 
and  her  cargo  being  in  imminent  danger  owing  to  the 
state  of  the  wind  and  sea.  While  she  lay  stranded 
she  was  lightened  and  her  engines  were  from  time  to 
time  worked  in  the  attempt  to  get  her  off  the  Bar, 
and  in  consequence  thereof  they  were  put  to  unusual 
strain  and  suffered  considerable  damage.  By  means 
of  the  engines  and  the  lightening  of  the  ship  she 
came  off  the  Bar  about  mid-day  on  the  14th  of 
January. 

In  consequenoe  of  the  reference  in  the  policy  of 
insurance  and  the  bill  of  lading  under  which  the 
cargo  was  shipped  to  the  York- Antwerp  Bules,  1890, 
the  cost  of  the  repairs  to  the  engines  rendered 
necessary  by  their  being  strained  were  allowed  in  the 
general  average  statement  (the  above  rules  expressly 
authorizing  such  damage  to  be  allowed  in  general 
average),  and  the  defendants  paid  their  proportion 
thereof,  but  they  did  not  admit  that  the  working  of 
the  engines  under  the  above  circumstances  was  a 
general  average  act.  Fifty-two  tons  of  coal  were 
burnt  in  working  the  engines  in  the  attempt  to  get 
the  ship  off  the  ground,  and  the  question  was 
whether  the  defendants  were  liable  to  contribute 
pro  ratd  in  general  average  in  respect  of  the  value  of 
this  coal. 

Sir  Francis  Jeune,  P.,  held  that  the  working 
of  the  engines  was  a  general  average  act,  and  that, 
therefore,  the  coal  used  in  working  them  was  the 
subject  of  general  average  contribution.  He  accord- 
ingly gave  judgment  for  the  plaintiffs.  The  defend- 
ants appealed. 

Joseph  Walton,  Q.C.,  and  T.  G.  Carver,  for  the 
defendants. — The  working  of  the  engines  and  the 

|(a.)  Beportedjby  W.  F.  Bakey,  Esq.,  Barrister-at- 
Law. 
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consumption  of  the  ooals  for  that  purpose  were  not 
general  average  acts.  This  was  an  ordinary  use  of 
the  ship's  materials  upon  an  extraordinary  occasion, 
and  is  not  the  subject  of  general  average.  There 
must  be  an  intentional  and  extraordinary  sacrifice  or 
expense  incurred  for  the  preservation  of  ship  and 
cargo:  per  Lawrence,  J.,  in  BirJdey  v.  Presgrave, 
1  East,  220.  This  case  is  like  that  of  a  ship  sustaining 
damage  through  carrying  an  unusual  press  of  sail  in 
order  to  escape  from  a  privateer  (Covington  v. 
Robert*,  2B.&F.N.B.  378)  or  to  avoia  being  driven 
on  shore  in  a  gale  (Power  v.  Whitmore,  4  M.  A  8. 
141),  which  damage  was  held  not  to  be  the  subject 
of  general  average  contribution.  A  cargo  owner 
has  a  right  to  expect  the  ordinary  use  of  the  ship's 
appliances,  and  the  Angina  and  coal  here  were  used 
in  their  ordinary  way  to  work  the  screw. 

They  also  referred  to  Arnould  on  Insurance,  2nd 
ed.,  p.  901;  Benecke  on  Indemnity,  pp.  183-189; 
Phillips  on  Insurance,  ss.  1297,  1298;  Hallett  v. 
Wigram,  9*0.  B.  580;  Wilson  v.  Bank  of  Victoria, 
15  W.  B.  693,  L.  B.  2  Q.  B.  203;  Harrison  v.  Bank 
of  Australasia,  20  W.  B.  385,  L.  B.  7  Ex.  39; 
Robinson  v.  Price,  25  W.  B.  112,  2  Q.  B.  D.  91. 

Sir  B.  E.  Webster,  Q.C.  {Hoiman  with  him),  for  the 
plaintiffs. — The  use  of  the  coal  in  working  the  engines 
was  a  general  average  act.  The  engines  were  worked 
to  turn  the  screw,  not  in  the  ordinary  course  of  the 
voyage,  but  to  get  the  ship  off  the  ground.  That  is 
not  an  ordinary  user  of  the  engines,  and  it  was  done 
to  extricate  the  whole  adventure  from  the  common 
danger.  Rule  7  of  the  York-Antwerp  Boles,  1890, 
and  the  Boles  of  the  Average  Adjusters  and  Customs  of 
Lloyd's,  set  out  in  Abbott  on  Shipping,  13th  ed., 
pp.  1249, 1253,  show  that  the  use  of  the  engines  in  such 
circumstances  is  not  considered  by  persons  who  are 
familiar  with  these  claims  as  an  ordinary  use.  In 
Covington  v.  Roberts  and  Power  v.  Whitmore  there  was 
no  voluntary  sacrifice  at  all,  but  only  a  common  sea 
risk. 

He  also  referred  to  2  Parsons  on  Insurance,  254. 

Joseph  Walton,  Q.C.,  replied. 

Lord  Esher,  M.R.— The  question  submitted  to  us 
is  confined  to  the  coals,  but  I  agree  that,  in  order  to 
determine  whether  the  coals  were  used  under  circum- 
stances which  entitle  the  shipowners  to  demand  a 
general  average  contribution,  we  must  consider 
whether  the  working  of  the  engines  was  a  general 
average  act.  If  the  engines  were  used  in  such  a  way 
and  under  such  circumstances  that  any  damage  to  them 
would  be  the  subject  of  general  average  contribution, 
then  the  cost  of  the  coals  used  as  part  of  the 
manoeuvre  would  also  be  the  subject  of  general 
average  contribution. 

Therefore  the  question  is  whether  this  was  an 
unusual  and  abnormal  use  of  the  engines  for  the 
preservation  of  the  ship  and  cargo.  It  was  admitted 
that  the  ship  and  cargo  were  in  imminent  danger.  It 
was  not  like  the  case  of  a  ship  touching  for  a  short 
time  on  a  sandbank.  The  ship  was  hard  aground, 
and  remained  so  for  three  days.  The  master  had  to 
do  the  best  for  the  safety  of  the  whole  adventure, 
and  he  could  not  get  the  ship  off  without  making 
some  extraordinary  effort.  It  is  clear  that,  in  working 
the  engines  as  he  did,  he  was  intentionally  running 
the  risk  of  straining  them  for  the  purpose  of  saving 
the  ship  and  cargo.  It  was  argued  that  he  was  only 
using  the  ship's  powers  in  the  ordinary  way,  and  that 
therefore  the  doctrine  of  general  average  contribution 
did  not  apply.  But  in  this  case  the  ship  was  not 
afloat;  she  was  hard  aground.  That  is  not  the 
normal  condition  of  a  ship.  Hie  manoeuvre  which 
the  master  determined  upon  was  to  work  the  engines 
so  as  to  force  the  ship  off  the  ground.    That  was  not 


the  normal  use  for  which  the  < 
It  was  putting  the  engines  to  an  exeam  aad 
abnormal  use  intentionally,  and  at  great  risk  to  tin, 
in  order  to  save  both  ship  and  cargo  from  i 
danger.  The  engines  were  in  oonseqn 
That  entitles  the  shipowners  to  claim  s 
average  contribution.  That  being  so,  the  cost  of 
the  ooals  which  were  used  for  the  purpose  of  wants; 
the  engines  in  that  abnormal  way  formed  the  mbjeet 
of  a  general  average  contribution.  The  appeal  nut 
therefore  be  dismissed. 

Lutdley,  L.J. — I  am  of  the  same  opinion.  Tns 
case  is  somewhat  difficult,  and  is  on  the  fine.  Dak 
upon  the  question  of  the  ooals  as  accessory  to  tint  of 
the  engines.  We  must  see  whether  this  cose  am 
within  the  well-known  rule  laid  down  by  Lavnon, 
J.,  in  BirJdey  v.  Presgrave :  "  All  loss  which  soma 
consequence  of  extraordinary  sacrifice!  made  or 
expenses  incurred  for  the  preservation  of  the  ship  and 
cargo  come  within  general  average."  It  is  said  fist 
there  cannot  be  a  sacrifice  if  the  thing  is  merely  ond 
for  its  ordinary  purpose.  We  must  remember  tat 
circumstances  here.  The  ship  was  hard  sgrosal 
By  working  the  engines  as  was  done  in  this  cast  fan 
was  a  great  risk  of  injury  to  them*  intentionally 
mcurredfor  the  purpose  of  assisting  the  ship  off  us 
ground.  In  my  opinion  that  was  an  extrawhsarj 
sacrifice.  It  was  not  an  ordinary,  but  an  extra- 
ordinary, use  of  the  engines,  entailing  cofwiiWahh 
risk  to  them.  The  cases  of  Covington  v.  Roberts  asi 
Power  v.  Whitmore  were  different  from  the  praam* 
case.  In  those  cases  the  ship  was  at  sea,  and  not  oi 
an  unusual  press  of  sail  to  escape  from  a  privates 
in  the  one  case  and  from  being  driven  ashore  in  us 
other.  That  was  not  like  this  case,  where  the  ssa 
was  not  at  sea,  but  was  hard  and  fast  aground,  a 
we  look  at  the  view  taken  by  business  men  epos  flat 
subject,  we  see  from  the  Boles  of  the  Avem 
Adjusters  and  Lloyd's  Customs,  and  the  YonV 
Antwerp  Roles,  1890,  that  they  consider  that  daneft 
to  a  ship's  engines  in  such  a  case  as  this  is  the  ssbjai 
of  general  average  contribution. 

Bigbt,  L.J. — I  am  of  the  same  opinion.  ts» 
engines  were  intentionally  used  in  a  way  they  *■» 
never  intended  for,  and  for  the  purpose  of  saving  both 
ship  and  cargo.  It  was,  therefore,  a  general  aveaft 
act,  and  the  expenditure  of  the  ooals  consmafld* 
working  them  was  also  the  subject  of  general  avast* 
contribution. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Downing,  Hoiman,  4  <k 
Solicitors    for  the   defendants,    JPaOtNi*,  Josase, 
Bubb,  A  Whatton. 


Dec  11 


From  Prob.  Div.  ft  Adm.  Div. ) 

(Lord  Esher,  M.B.,  and      [ 

Lopes  and  Bigby,  L.JJ.)    ) 

"Thk  Katy."  (a.) 
Ship  —  Charter  -  party  —  Demurrage  —  Lay  dew  - 
"  Days.9' 
A  charter-party  provided  that  fourteen  rmmnins  e\sE 
Sundays  excepted,  were  to  be  allowed  for  JooeSayamj 
unloading,  and  ten  days  on  demurrage  beyond  tit  ssj 
days,  at  a  certain  rate  per  day.     Seven  days  were «  ~' 
pied  in  loading,  and  the  ship  arrived  at  the  port  <  " 
charge  on  Saturday,  the  31*f  of  March,  and  i 


S3 


(a.)  Reported  by  W.  F.  Babry,  Esq., 
Law. 
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to  commence  the  discharge  at  10.30  a.m.  The  consignees, 
however,  re/used  to  commence  the  discharge  at  once,  and 
the  discharge  only  commenced  at  1  p.m.  on  Saturday, 
March  31,  and  finished  at  9  a.m.  on  Monday,  the  9th  of 
April.  In  an  action  by  the  shipowners  to  recover  two 
days1  demurrage, 

Held,  first,  that,  though  the  consignees  were  entitled  to 
$even  whole  days  for  unloading,  and  mere  therefore  not 
bound  to  commence  the  discharge  on  Saturday,  the  $lst  of 
March,  yet  the  true  inference  from  the  facts  was  that  the 
consignees  had  agreed  to  treat  the  Saturday  as  a  lay  day  ; 
secondly,  that  the  lay  days  meant  days  from  midnight  to 
midnight,  and  not  periods  of  twenty-four  hours  com- 
mencing at  any  hour  of  the  day ;  and  that,  therefore, 
the  lay  days  expired  on  Saturday,  the  7th  of  April,  and 
two  days9  demurrage  was  due. 

Appeal  from  the  judgment  of  Sir  Francis  Jeuna,  P., 
in  an  action  to  recover  £71  18a.  8d.f  being  two  days' 
demurrage  of  the  plaintiffs'  steamship. 

By  a  charter-party,  dated  the  1st  of  February, 
1894,  the  plaintiffs'  steamship  was  to  go  to  Sulina, 
sad  there  load  a  cargo  of  wheat  and  proceed  to  a 
afeport,  aa  ordered,  in  the  United  Kingdom,  four- 
teen ronnmg  days,  Sundays  excepted,  to  be  allowed 
{if  the  steamer  was  not  sooner  despatched)  for  load- 
ing and  unloading,  and  ten  days  on  demurrage  over 
and  above  the  said  lay  days  at  4d.  per  ton  on  the 
•tanner's  gross  register  tonnage  per  running  day. 
•Seven  days  were  occupied  in  loading,  and  the  bill  of 
lading  (by  which  freight  was  to  be  paid  and  all  other 
conditions  as  per  charter-party)  was  indorsed  with 
that  fact  The  vessel  was  ordered  to  Barrow,  where 
die  arrived  on  Saturday  morning,  the  31st  of  March, 
and  upon  the  opening  of  the  Custom  House  at 
10  a.m.  the  captain  made  his  entries  (until  this  was 
done  the  disonarge  could  not  commence),  and  at 
about  10.30  a.m.  gave  notioe  to  the  defendants,  the 
eonrignoos  of  the  cargo  and  indorsees  of  the  bill  of 
lading,  that  the  ship  was  ready  to  discharge,  at  the 
same  time  requesting  that  the  discharge  should  be 
commenced  at  onoe.  The  defendants  declined  to 
oommence  the  discharge  at  onoe,  and  it  was  com- 
menced at  about  1  p.m.  on  that  day  and  finished  at 
9  a.m.  on  Monday,  the  9th  of  April.  The  usual 
working  hours  at  Barrow  were  from  6.30  a.m.  to  5 
>m.,  except  Saturdays,  when  work  ceased  at  4  p.m. 

The  pl«q»HyffR  contended  that  the  lav  days  expired 
on  Saturday,  the  7th  of  April,  in  which  case  two 
days'  demurrage  would  be  due. 

The  defendants  contended  (1)  that  the  word 
"days"  meant,  as  appeared  from  other  parts  of  the 
•barter-party,  days  of  twenty-four  hours  beginning 
at  the  hour  when  the  discharge  oommenced,  and  not 
days  commencing  at  midnight ;  and  (2)  that  the  part 
of  Saturday,  March  31,  occupied  in  unloading  did 
art  count  as  a  lay  day ;  and  that  in  either  view  the 
lay  days  did  not  expire  until  Monday,  April  9. 

Sir  Francis  Jenne,  P.,  held  that  the  word  "  days  " 


days  did  not   expire  until   Monday,   April  9. 
accordingly  save  judgment  for  the  defendants. 
The  pUwfaflh  appealed. 

T.  E.  Scrutton  and  H.  Parker  Lowe,  for  the  plain- 
fls. 

T.  O.  Carver,  for  the  defendants. 

Lord  Eshbb,  M.B. — The  charter-party  does  not 
becmcally  fix  any  time  when  the  unloading  is  to 
pnmence;  for  instance,  it  does  not  say  that  the 
H^fag  i*  to  commence  as  soon  as  the  ship  arrives 
It  her  berth.  Therefore  the  unloading  was  to  oom- 
within  a  reasonable  time  after  the  arrival  of 


\ 


the  ship.  In  considering  what  is  a  reasonable  time 
after  the  ship's  arrival,  the  observation  of  Quain,  J., 
in  Commercial  Steamship  Co.  v.  Boulton,  23  W.  B.  854, 3 
Asp.  Mar. Gas.  N.  S.  Ill,  that  the  charterers  are  enti- 
tled to  a  fair  working  day,  must  be  applied.  The  con- 
signees here  had  seven  days  for  unloading,  and,  applying 
the  observation  of  Quain,  J.,  that  meant  seven  whole 
days.  Therefore  the  consignees  were  not  bound  to 
commenoe  taking  delivery  on  Saturday,  March  31, 
when  the  captain  requested  them  to  do  so.  They 
might  have  refused  to  do  so,  on  the  ground  that  the 
lay  days  commenced  on  the  following  Monday,  and 
if  they  had  done  that,  the  lay  days  would  not  have 
expired  until  Monday,  April  9.  But  how  did  the 
consignees,  though  not  obliged  to  treat  the  Saturday 
as  a  lay  day,  treat  it  ?  When  the  captain  requested 
on  the  Saturday  that  the  discharge  should  commenoe 
at  once,  the  true  inference  of  fact  seems  to  me  to  be 
that  the  captain  |invited  the  consignees  to  treat  that 
day  as  a  lay  day,  and  the  consignees,  after  refusing 
at  first,  subsequently  agreed  to  it.  I  have  no  doubt 
that,  when  onoe  a  day  is  treated  as  a  lay  day,  no 
matter  at  what  hour  the  work  commences,  it  is  a 
day  in  the  ordinary  sense — namely,  from  midnight  to 
midnight.  And  there  is  nothing  in  this  oharter-party 
to  alter  that  ordinary  meaning.  Therefore  the  true 
inf erenoe  from  the  facts  is  that  both  parties  agreed 
to  treat  the  first  Saturday  as  a  lay  day,  and  accord- 
ingly the  lay  days  expired  on  Saturday,  April  7,  and 
two  days'  demurrage  became  due.  when  one  con- 
siders that  this  was  a  cargo  of  wheat,  probably  in 
bulk,  one  sees  at  onoe  how  desirable  it  would  be  on 
the  part  of  the  consignees  to  get  it  out  of  the  ship  as 
soon  as  possible.  The  appeal  must,  therefore,  be 
allowed. 

Lopes  and  Bigby,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Botterell  <k  Roche. 

Solicitors  for  the  defendants,  T.  Cooper  <fe  Co.,  for 
Batesons,  Warr,  db  Wimshurst,  Liverpool. 


Jan.  21,  22. 


From  Chan.  Div.  \ 

(Lord  Halsbury ;  and  Iindley  > 

and  A.  L.  Smith,  L.JJ.)       J 

In  re  Hume. 
Forbes  v.  Hume,  (a.) 

Charity — Witt — Cfift  of  residuary  real  and  personal 
estate  to  charity  subject  to  life  interests— Mortmain 
and  Charitable  Uses  Act,  1888  (51  Sc  52  Vict.  c.  42), 
s.  4  (1)  (2)  (3)  (6)—  Mortmain  and  Charitable  Uses 
Act,  1891  (54  &  55  Vict.  c.  73),  s.  5. 

A  gift  by  will  of  land  to  a  charity  is  valid,  notwith- 
standing that  the  interest  so  given  is  reversionary,  dis- 
positions by  will  under  section  5  of  the  Mortmain  and 
Charitable  Uses  Act,  1891,  not  being  subject  to  the 
restrictions  imposed  by  section  4  of  the  Mortmain  and 
Charitable  Uses  Act,  1888. 

Decision  of  Stirling,  J.  (ante,  p.  188),  affirmed. 

Section  4  of  the  Act  of  1888  has  not  been  repealed  by 
section  5  of  the  Act  of  1891,  but  the  restrictions  thereby 
imposed  are  still  applicable  to  a  gift  by  deed  of  land  to  a 
charity. 

Appeal  by  the  plaintiff  from  a  decision  of  Stirling, 
J.  (reported  ante,  p.  188,  where  the  facts  are  set 
forth). 

Graham  Hastings,  Q.C.,  and  Alexander  Young,  for 

(a.)  Reported  by  W.  Shallcboss  Goddard,  Esq., 
Barrister-at-Law. 
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the  appellant.— The  present  gift  does  not  take  effect 
in  possession  as  required  by  section  4  of  the  Mort- 
main and  Charitable  Uses  Act,  1888,  but  is  subject  to 
prior  life  interests.  It  is  therefore  void.  Section  5 
of  the  Mortmain  and  Charitable  Uses  Act,  1891,  im- 
plies that  a  gift  of  land  by  will  in  favour  of  a  charity 
must  be  immediate  and  not  reversionary.  The  re- 
strictions imposed  by  sub-sections  2  and  3  of  section 
4  of  the  Act  of  1888  are  not  removed  by  the  Act  of 
1891.  In  In  re  Bridget,  41  W.  R.  104,  42  W.  R.  179; 
[1893]  1  Ch.  44,  [1894]  1  Ch.  297,  the  present  point 
was  not  raised.  The  fact  of  the  gift  there  being 
reversionary  was  not  brought  to  the  notice  of  the  court. 
Stirling,  J.,  therefore,  was  wrong  in  treating  In  re 
Bridget  as  an  authority  for  his  decision. 

Mulligan,  for  the  first  tenant  for  life  and  the 
trustees  of  the  will. 

Dibdin,  for  the  Croydon  Hospital. — First,  "  land  " 
in  section  5  of  the  Act  of  1891  must  be  con- 
strued in  its  ordinary  legal  sense,  and  be  taken 
to  include  every  estate  in  land,  whether  in  posses- 
sion or  in  reversion  :  Theobald  on  Wills,  3rd  ed.,  p. 
156,  citing  Chester  v.  Chester,  3  P.  W.  56,  and  other 
cases ;  Burton's  Comp.  R.  P.,  7th  ed.,  p.  1.  Secondly, 
section  4  of  the  Aot  of  1888  cannot  be  read  into 
section  5  of  the  Aot  of  1891.  To  do  so  would  be  to 
say  that,  in  order  to  render  a  gift  by  will  of  land  to  a 
charity  valid,  the  testator  must  either  live  for  twelve 
months  after  his  own  death,  or  his  will  must  be  held 
to  take  effect  from  its  date,  and  not  from  the  date  of 
his  death. 

Buckley,  Q.C.  {Eve  with  him),  for  the  Croydon 
Rescue,  Ac.,  Association. — The  Act  of  1891  is  a  wholly 
new  enactment  entirely  independent  of  section  4  of 
the  Aot  of  1888.  It  provides  an  independent  remedy 
for  the  evils  aimed  at  by  the  Mortmain  Acts.  Land 
may  therefore  be  assured  by  the  will  without  any  of 
the  restrictions  imposed  by  the  Aot  of  1888.  Con- 
sequently a  gift  .by  will  of  a  reversionary  interest  in 
land  is  valid. 

Lord  HALSBT7&Y. — This  is  an  appeal  from  a  decision 
of  Stirling,  J.  It  is  an  appeal  from  a  part  of  an 
order  in  which  the  court  in  substance  declared  that  a 
devise  of  a  reversionary  interest  in  real  estate  to  a 
charity  was  a  valid  devise.  That  being  the  part  of 
my  brother  Stirling's  order  against  which  this  appeal 
is  directed,  it  appears  to  me,  after  a  full  consideration 
of  the  question,  that  we  must  practically  come  to  the 
same  construction  of  the  Mortmain  and  Charitable 
Uses  Act,  1891 ,  as  he  did,  which  involves  a  consideration 
of  section  5  of  that  Aot. 

Now  the  state  of  the  law  in  1888  was  this  :  Prac- 
tically that  which  the  Legislature  dealt  with  then, 
was  the  inalienability  of  land,  and  one  knows  his- 
torically that  from  the  earliest  period  when  the 
Mortmain  Acts  were  passed  various  ingenious  devices 
by  learned  persons  were  invented  for  the  purpose  of 
evading  them.  Money  was  left  for  the  purpose  of 
building  a  school,  for  example.  The  gift  was  money, 
but  the  object  was  that  of  building  a  school.  It  was 
a  very  wholesome  object  and  a  very  proper  one. 
Nevertheless  the  courts  saw  through  the  object,  and, 
as  the  donees  could  not  build  a  school  without  land, 
the  courts  held  that  gift  to  be  within  the  Mortmain 
Acts.  I  need  not  go  through  the  long  series  of  cases 
on  the  point,  with  which  one  is  familiar,  and  the 
various  ingenious  devices  that  have  been  introduced 
from  time  to  time  to  turn  money — which  it  was 
always  lawful  to  leave— into  land.  But  in  the  year 
1888  the  Legislature  consolidated  the  law  on  that 
subject,  and  dealt  with  the  only  mode  by  which  land 
could  be  alienated  for  charitable  purposes — namely, 
by  deed.      In  the  second  part  of  the  statute  they 


made  certain  exceptions  as  to  pieces  of  land  which 
might  be  disposed  of,  and  to  which,  therefore,  speaking 
broadly,  the  Mortmain  Acts  did  not  apply.  One  was 
for  the  purpose  of  public  parks  and  the  other  was  for 
the  purpose  of  schoolhouses.  The  law  was  put  in 
that  condition  of  things  that  the  Mortmain  Acta  did 
not  apply  to  those  excepted  oases.  Accordingly,  for 
the  purpose  of  those  excepted  oases,  it  was  necessity 
to  introduce  the  word  "will"  into  the  definition 
clause  of  the  statute,  and  to  make  the  definition  of 
an  "  assurance  "  to  include  "will."  That  is  the  reason 
why,  in  the  statute  of  1888,  are  found  the  words 
"  will "  and  "  codicil."  Otherwise  it  would  have  no 
relation  to  a  will  at  all ;  but  in  no  respect  could  the 
question  of  a  "  will "  have  arisen  except  with  regard 
to  those  excepted  cases.  The  object  was  to  say  that 
those  excepted  cases  should  not  be  within  the  Mort- 
main Acts  at  alL  So  stood  the  law  in  1888;  and, 
accompanying  the  power  of  making  land  applicable 
to  charitable  purposes,  there  was  a  great  variety  of 
restrictions  not  necessary  to  enumerate  now. 

But  then  came  the  Act  of  1891.    The  Aot  of  1891 
seems  to  me  to  have  altered  the  whole  condition  of 
things.    The  previous  state  of  the  statute  law,  and 
the  current  ox  decisions,  practically  said  this:  "Do 
what  you  like,  adopt  whatever  ingenious  device  yon 
choose ;  but  if  the  money  you  are  going;  to  leave  « 
to  be  turned  into  land,  it  shall  be  within  the  Mort- 
main Acts."  In  1891,  however,  the  Legislature  appear 
to  have  said  this :  "We  will  get  rid  of  all  these  £§• 
culties,  and  we  will  allow  you  to  devise  land  by  wl  I 
as  much  as  you  please  for  charitable  purposes,    fiat 
we  will  more  effectively  get  rid  of  the  real  objection 
— namely,  the  inalienability  of  land  being  so  created--  j 
by  providing  that  you  may  make  such  a  diBDOsitim : 
as  you  please,  so  that  when  you  have  done  it  it  shall 
within  twelve  months  after  the  testator's  death,  be 
turned  into  personalty."     By  that  alteration  of  tea 
whole  state  of  affairs,  the  Legislature  attempted  to 
provide  against  the  difficulty  which  the  idea  of  tat 
inalienability  of  land  had  presented  to  the  mind  el 
the  Legislature  in  former  times.    Whether  they  halt 
effectually  done  it  or  not  seems  to  me  to  be 
immaterial  to  inquire  into.    That  that  is  \ 
intended  to  do  one  sees  from  looking  at  the 
themselves.   When  I  look  with  that  view  at  section  3 
the  Act  of  1891,  it  seems  to  me  that  section  5  is  as 
feotly  independent  of  the  Aot  of  1888  as  anythii 
be.     Ail  the  restrictions  which  were  applied  to 
by  the  Aot  of  1888  (assuming,  for  the  purpose  of 
statute  that  the  land  was  to  continue  inalienable)  si 
all  inapplicable  to  the  policy  of  the  law  as  exhibits 
by  the  Act  of  1891,  because  land  is  no  longer  to  1 
inalienable.    On  the  contrary,  it  is  one  of  the  oonJ 
tions  of  the  existence  of  the  validity  of  the  cBspoal 
tion  that  the  land  shall  be  turned  into  personal 
within  a  year  after  the  testator's  death,  subject  to  u 
power  of  someone  to  apply  to  have  the  sale  pat  of 
the  facts  should  render  it  desirable.     But  the  gist 
the  enactment  is  that  the  land  is  not  to  oontb 
inalienable,  it  is  to  be  turned  into  money.    When 
look  at  section  5  of  the  Act  of  1891, 1  find  that 
may  be  assured  by  will  to  or  for  the  benefit  of 
charitable  use,  but  subject  to  the  provision  that II 
referred  to — namely,  that  such  land  shall,  notwil 
standing  anything  contained  in  the  will  to  the  c 
trary,  be  sold  within  one  year  from  the  death  of 
testator.     The  moment  that  that  law  is  enacted 
seems  to  me  that  all  the  argument  directed 
holding  land  in  mortmain  is  gone.     If  that  pro' 
is  properly  administered,  then  there  is  no  I 
of  the  land  in  a  dead  hand  at  all.    The  whole 
of  the  law  has  been  altered.    Of  course  it  is 
necessary,  if  that  is  the  true  view  of    what  is 
meaning  of  the  5th  section  of  the  Act  of  1891,  to 
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through  the  different  requirements  of  the  Act  of  1888, 
to  show  that  they  are  inapplicable.  I  think  myself 
that  they  are  absolutely  inapplicable.  The  whole 
tenor  of  the  legislation  is  different.  I  would  add  to 
that  that  there  is  nothing  in  the  Act  of  1891  which 
in  the  smallest  degree  appears  to  suggest  the  reading 
of  the  two  statutes  together  as  making  one  enact- 
ment, or  making  the  disposition  by  will  subject  to 
the  restrictions  of  the  Act  of  1888.  It  is,  therefore, 
▼ery  difficult  indeed  to  say  that  by  any  process  this 
court  or  the  court  below  should  fasten  on  section  5 
the  restrictions  of  the  Act  of  1888.  The  two  statutes 
are  dealing  with  different  subject-matters,  and  are 
pointing  to  a  different  state  of  the  law  altogether.  I 
am,  therefore,  of  opinion  that  with  the  substance  of 
Burling,  J.'s  judgment  I  must  ooncur. 

There  is  only  one  point  on  which  I  venture  to 
differ  from  him.  He  appeared  to  suggest,  in  giving 
judgment,  that  the  restrictions  contained  in  sub-sec- 
tions 1,  2,  3,  and  6  of  section  4  of  the  Act  of  1888  are 
repealed  so  far  as  they  are  applicable  to  deeds.  I  do 
not  think  that  that  is  accurate.  It  seems  to  me  that 
the  legislation  as  to  deeds  remains  exactly  where  it 
was.  I  do  not  think  that  there  has  been  any  repeal 
of  that  enactment  at  all.  I  think  that  if  you  were 
dealing  with  a  deed  now,  you  would  be  bound  by 
those  restrictions  just  as  much  as  you  were  before 
1891.  Therefore,  although  I  affirm  the  judgment  of 
Burling,  J.,  in  other  respects,  I  differ  from  him  as 
regards  that  point.  I  cannot  say  that  he  decided 
the  point  directly,  but  it  is  implied  in  his  reasoning 
that  sub-sections  1,  2,  3,  and  6  of  section  4  are 
repealed.  I  think  that  that  is  erroneous.  Subject  to 
that  observation,  I  think  that  his  judgment  is  right, 
and  that  this  appeal  should  be  dismissed  with  costs, 
which  I  understand  all  the  parties  have  agreed  shall 
come  out  of  the  residuary  estate. 

Ldtdley,  L.J. — I  am  entirely  of  the  same  opinion, 
and  I  do  not  think  when  the  Acts  are  carefully  looked 
at  that  there  is  much  difficulty.  There  is  no  doubt 
that  up  to  1891  land  could  not  be  left  by  will  for 
charitable  purposes  except  in  certain  specified  cases. 
There  were  many  exceptions  introduced  by  statute  at 
various  times,  but  leaving  those  out  and  speaking 
{generally  as  to  the  tenor  of  the  law,  you  could  not 
devise  land  for  any  charitable  purpose,  or  for  the 
benefit  of  any  charity.  It  was  absolutely  void  under 
the  Act  of  Geo.  II.  That  was  ho  also  in  1888. 
Although  the  definition  clause  in  section  10  of  the 
Act  of  1888  says  that  "assurances"  include  a  will, 
yet  when  yon  come  to  read  section  4,  which  relates  to 
the  conditions  under  which  assurances  may  be  made 
to  charitable  uses,  you  will  find  that  wills  are  expressly 
excluded  by  the  language  of  the  clause.  In  other 
words,  in  1888  Parliament  had  not  made  up  its  mind 
to  authorize  devises  of  land  for  charitable  purposes. 
And  the  whole  of  section  4  of  the  Act  of  1888  is 
worded  to  as  to  be  intelligible  as  applied  to  deeds  and 
inaccurate  as  applied  to  wills.  I  agree  that  there  are 
a  few  words  in  sub-section  3  which  might  be  applied 
to  wiHs.  I  do  not  think  that  the  whole  of  the  sub- 
section ia  applicable ;  but  there  are  a  few  words  which 
might  possibly  apply.  But  when  you  come  to  apply 
section  4  to  a  wOl  it  is  embarrassing  at  every  turn, 
and  yon  cannot  do  it  without  straining  the  language. 
That  was  the  state  of  things  up  to  1891.  In  1891 
Parnament  took  a  totally  different  view  of  what  was 
expedient,  and  it  authorized  persons  to  devise  by  will 
bad  to  a  charity  or  for  charitable  purposes.  It  was 
a  total  revolution  of  the  law  and  a  total  departure 
from  anterior  legislation  from  the  time  of  the  Mort- 
main Acts  from  the  passing  of  the  Act  of  Geo.  II. 
end  down  to  1888.  It  was  a  totally  new  line  of 
thought,  and  what  the  Legislature  did  was  this: 


They  said  in  section  5  of  the  Act  of  1891  that  land 
might  be  assured  by  will  to  or  for  the  benefit  of  any 
charitable  use,  but  except  as  thereinafter  provided — 
that  refers  to  section  8,  which  relates  to  land  which 
charities  might  keep  for  their  own  use  and  benefit — 
such  land  should  be  sold  within  a  year  after  the  death 
of  the  testator,  or  such  extended  period  as  might  be 
determined  by  the  High  Court,  or  any  judge  thereof 
sitting  at  chambers,  or  by  the  Charity  Commissioners. 
The  provision  that  land  which  is  given  by  will  for 
oharitable  purposes  must  be  sold  within  a  year  from 
the  death  of  the  testator  affords  all  the  protection 
necessary  against  the  acquisition  of  land  by  charities. 
Charities  cannot  get  the  land  by  will,  and  you  do  not 
want  all  those  provisions  that  are  contained  in  section 
4  of  the  Act  of  1888,  where  the  charities  are 
to  take  the  land  by  deed.  The  Legislature  has 
adopted  a  totally  different  line  of  enactment.  If  the 
charities  are  to  take  the  land  by  deed,  they  are  to 
keep  the  land,  and  if  they  are  to  have  the  land,  then 
certain  provisions  must  be  complied  with.  Those  are 
contained  in  section  4  of  the  Act  of  1888.  But  if 
they  cannot  take  the  land  by  will,  what  is  the  diffi- 
culty about  carrying  out  the  section  P  The  land  has 
to  be  sold.  Land,  I  suppose,  means  the  soil  or  the 
house,  or  whatever  it  is.  But  when  you  talk  about 
selling  land,  what  are  you  going  to  sell  ?  Are  you 
going  to  sell  the  fee  simple,  or  are  you  going  to  sell 
some  less  interest?  Section  5  leaves  all  that  open, 
and  you  must  apply  your  common  sense  to  what  is  to 
be  sold.  Section  5  does  not  say  that  you  are  to  sell 
the  land  for  all  the  interest  the  testator  had  in  it. 
Section  5,  when  you  oome  to  understand  the  context 
and  the  meaning  of  the  Legislature,  is  this :  You  are  to 
sell  the  land  and  all  the  interests  which  aregiven  to 
charities.  It  is  the  interest  in  the  land  which  the  chari- 
ties may  enjoy  that  is  to  be  sold.  There  is  not  the 
slightest  violence  done  to  the  language  of  section  5. 
When  vou  say  that  the  land  is  to  be  sold,  you  ask 
yourself  the  question,  "  What  are  you  going  to  put 
up  for  sale ;  are  you  going  to  sell  the  reversion  or  the 
estate  for  life,  or  what?"  The  answer  is  that  you 
are  to  sell  what  the  charity  is  to  have.  That  is  what 
you  are  to  sell.  That  seems  to  me  to  be  perfectly 
plain.  The  money  arising  out  of  the  sale  of  land  is 
an  interest  in  land,  and  it  was  intended  that  such 
interest  in  land  might  be  disposed  of  by  will.  There- 
fore section  5  of  the  Act  of  1891  says  so,  and  the 
definition  of  "  land  "  contained  in  the  Mortmain  and 
Charitable  Uses  Act,  1888,  was  altered.  That  was 
partly  necessary  because  of  the  word  "interest." 
There  would  have  been  more  or  less  a  conflict 
between  the  two  sections  if  one  section  had  said  that 
land  included  an  estate  and  interest,  and  then  the 
other  section  had  said  certain  estates  and  interests 
shall  not  be  included.  I  do  not  say  that  it  could 
not  have  been  drafted  otherwise.  But  to  my  mind 
the  whole  object  of  this  recasting  of  the  definition 
clause  was  to  prevent  its  being  within  the  Mortmain 
Aots.  That  was  the  object  of  it.  I  do  not  doubt 
for  a  moment  that  Stirling,  J.'s  decision  is  perfectly 
right.  I  think  he  went  a  little  too  far  in  saying  that 
section  4  is  repealed.  A  gift  to  a  charity  need  not  be 
by  deed  now.  It  may  be  by  will.  But  if  it  is  by 
deed,  then  section  4  applies. 
The  appeal  must  be  dismissed,  with  costs. 

A.  L.  Smith,  L.J. — I  think  that  in  the  result  my 
brother  Stirling's  judgment  is  correct.  It  seems  to 
me  on  the  point  that  Mr.  Hastings  and  Mr.  Young 
raised,  as  to  the  repeal  of  the  definition  clause  in  the 
Act  of  1891 ,  that  that  is  unarguable.  As  I  understand 
it,  the  legislation  was  this :  The  Act  of  1888  contains 
section  4  and  a  group  of  sub-sections  relating  to 
alienation  of  land  by  deed  for  charitable  purposes. 
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In  the  view  I  take  of  the  Act  of  1888  and  the  Act  of 
1891,  that  section  4  and  all  the  sub-sections  with 
regard  to  the  alienation  of  land  by  deed  stand  at  the 
present  moment  exactly  as  there  enacted  in  that 
section.  And  if  land  by  deed  is  to  be  alienated  for 
charitable  purposes,  and  is  not  to  be  necessarily  sold, 
the  provisions  of  section  4  must  be  resorted  to,  and  the 
deed  must  be  executed  and  enrolled,  and  must  be 
drawn  in  accordance  with  the  provisions  of  that  sec- 
tion, which,  I  repeat,  stands  as  it  was  passed  in  the 
year  1888. 

Then  came  the  Act  of  1891 ;  but  I  may  say  that 
before  the  passing  of  the  Act  of  1891,  save  in  the 
excepted  cases  with  which  we  need  not  now  deal, 
there  could  not  be  an  assurance  of  land  by  will  for 
charitable  uses.  In  1891  the  Act  of  Parliament  was 
passed.  It  stands  by  itself.  It  incorporates  no  part 
of  the  Act  of  1888,  but  it  does  repeal  the  definition 
clause  in  the  Act  of  1888,  and  this  was  the  peg  on 
which  Mr.  Hastings*  argument  really  hangs,  as  it 
seems  to  me.  "  Land,"  in  the  definition  clause  (s.  10)  in 
the  Act  of  1888,  is  defined  as  including  "  tenements 
and  hereditaments  corporeal  and  incorporeal  of  what- 
soever tenure,  and  any  estate  and  interest  therein." 
As  Mr.  Hastings  said,  that  definition  is  repealed  by 
the  Act  of  1891.  Then  he  argued  that  because  that 
is  repealed  and  a  new  definition  clause  is  substituted 
in  the  Act  of  1891,  therefore  "land"  in  section  5— 
which  is  the  one  we  have  to  construe  in  this  case — 
does  not  mean  an  estate  in  land,  because  otherwise 
the  Legislature  would  not  have  taken  the  pains  to 
omit  "  any  estate  in  land  "  from  the  definition  clause 
of  the  Act  of  1891.  That  at  the  time  struck  me  as  an 
impossibility ;  and  Mr.  Buckley  has  now  satisfied  me 
why  it  was  necessary  to  repeal  section  10  of  the  Act 
of  1888,  and  the  reason  for  interpolating  in  the  defini- 
tion clause — section  3 — of  the  Act  of  1891  the  words 
"  but  not  money  secured  on  land  or  other  personal 
estate  arising  from  or  connected  with  land."  Unless 
the  Legislature  had  done  something  with  the  defini- 
tion clause  of  the  Act  of  1888  there  would  have  been 
a  difficulty  in  construction,  and  the  Legislature  there- 
fore thought  well  to  repeal  the  whole  of  the  defini- 
tion clause  of  the  Act  of  1888.  Certainly  it  was 
necessary  to  repeal  the  words  "and  interest  in 
land."  And,  as  Mr.  Buckley  has  pointed  out — and 
I  think  he  is  well  founded  in  the  observation — the 
Legislature  thought  it  was  unnecessary  to  leave  in 
the  word  "  estate  " ;  for  how  can  a  man  convey  land 
unless  he  can  convey  to  the  grantee  any  estate  which 
he  has  in  it  ?  I  read  section  5  as  including  land,  and 
that,  I  think,  means  the  estate  which  a  grantor  has 
to  convey  in  land,  whether  in  fee  simple,  remainder, 
or  reversion — that  is  to  say,  "  an  estate  in  land  "  may 
be  assured  by  will  to  or  for  the  benefit  of  any 
charitable  use,  but,  except  as  thereinafter  provided  in 
the  Act  of  1891,  such  land  shall,  notwithstanding 
anything  contained  in  the  will  to  the  contrary,  be 
sold  within  one  year  from  the  death  of  the  testator. 
I  read  this  as  a  matter  independent  of  section  4  of 
the  Act  of  1888.  Therefore  an  estate  in  land  may  be 
assured  by  will,  but  if  it  is  assured  by  will,  within  one 
year,  from  the  death  of  the  testator  which  is  the  time 
at  which  the  will  would  operate,  that  land  is  to  be 
sold.  As  has  been  pointed  out,  these  sub-sections  of 
section  4  were  undoubtedly  drafted  with  a  view  that 
the  assurance  was  to  be  by  deed.  When  they  have 
been  tried  to  be  applied,  as  they  have  been  by  Mr. 
Hastings  and  Mr.  Young,  to  an  assurance  by  will,  one 
and  all  in  substance  fail.  They  will  not  work  when 
the  assurance  is  by  will :  and  I  am  of  opinion  that  the 
Act  of  1891  must  be  read  by  itself.  I  think,  there- 
fore, that  my  brother  Stirling's  judgment  is  correct, 
except  that  if  he  did.  hold — which  I  am  not  sure  he 
did,  and  I  have  read  his  judgment  onoe  or  twice — 


that  section  5  of  the  Act  of  1891  has  repealed  sab- 
sections  1,  2,  3,  and  6  of  section  4  of  the  Act  of  1888, 
I  do  not  agree  with  that.  But  I  do  not  think  that 
the  true  meaning  of  my  brother's  judgment  was  that 
section  5  did  repeal  those  sub-sections  of  section  4. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Last  A  Sons. 

Solicitors  for  the  respondents,  West,  King,  <fc  Adam; 
8.  M.  <fc  J.  B.  Benson;  Patey  &  Warren. 


From  Q.  B.  Div.       } 
(Lord  Esher,  M.B.,  and  [  Dec.  18. 

Lopes  and  Rigby,  L.J  J.)  I 

Beddaway  v.  Banham.  (a.) 

Trade  name — Unregistered  trade-mark — Description  of 

goods— Long  exclusive  user  by  plaintiff — Maker  of 

similar  goods — Bight  to  use  same  name — Injunction. 

The  plaintiffs  hadjor  many  years,  without  obtaining 

any  patent,  manufactured  and  sold  a  particular  kind  of 

belting  for  machinery.    It  was  made  of  camel  hair,  and 

was  sold  by  the  plaintiffs  and  known  in  the  market  under 

the    name   of   "camel-hair  belting."      The  plaintifi 

proved  that  anyone  asking  in  the  market  for  camel-hair 

belting  would  be  understood  to  mean  their  goods.     Ths 

defendants  manufactured  and  sold  a  similar  bMna 

made  of  the  same  material. 

Held,  that  the  defendants  could  not  be  restrained  from 
selling  their  goods  under  the  name  of  "  camH-hair 
belting." 

Application  by  the  defendants  for  a  new  trial  or 
for  judgment 

The  plaintiffs  were  manufacturers  of  a  particular 
kind  of  belting  for  machinery,  which  was  made  of 
camel-hair,  and  was  known  by  the  name  of  Redda- 
way*s  Camel-hair  Belting.  The  plaintiffs  had  no 
registered  trade-mark  for  their  belting,  but  had 
advertised  and  sold  it  under  that  name  for  more  than 
fourteen  years.  Camel-hair  belting  was  mads  br 
various  manufacturers  besides  the  plaintiffs,  ana, 
among  others,  by  the  defendants,  who  at  first  called 
their  goods  by  different  names,  such  as  woven-hair 
belting  and  Arabian  belting,  but  had  recently  adver- 
vised  and  sold  them  as  Banham's  Camel-hair  Belting, 
the  words  "  camel-hair  belting  "  being  stamped  on 
the  belting  itself. 

The  plaintiffs  brought  this  action  for  an  injunction 
to  restrain  the  defendants  from  continuing  to  use  the 
word  "  camel "  in  such  a  manner  as  to  deceive  par- 
chasers  into  the  belief  that  they  were  purchasing 
goods  of  the  plaintiffs'  manufacture,  and  from  passing 
off  their  goods  as  and  for  goods  of  the  plaintiffs'  ! 
manufacture.  j 

The  action  was  tried  before  Collins,  J.,  and  a  jury.    I 

The  plaintiffs'  case  was  that  the  expression  "  camel-  I 
hair  belting  "  was  understood  in  the  trade  to  mean 
goods  of  the  plaintiffs'  manufacture,  and  evidence  j 
was  given  with  the  view  of  showing  that  in  India  a .  -j 
purchaser  asking  for  camel-hair  belting  would  expect  J 
to  get  Redda  way's  camel-hair  belting.  It  appear*!  j 
that  the  defendant  Banham  had  formerly  oeen  a 
workman  in  the  plaintiffs'  employment. 

The  learned  judge  left  four  questions  to  the  jury, 
which,  with  their  answers,  were  as  follows:— (1) 
Does  camel-hair  belting  mean  belting  made  by  tha 
plaintiffs  as  distinguished  from  belting  made  by  other 
manufacturers  f  Yes.  (2)  Or  does  it  mean  belting 
of  a  particular  kind  without  ref  erenoe  to  any  parti- 


(a.)  Reported  by  P.  G.  Rtjckxr,  Esq., 
at~Law. 
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cnlar  maker?  No.  (3)  Do  the  defendants  so  de- 
scribe their  belting  as  to  be  likely  to  mislead  pur- 
chasers, and  to  lead  them  to  buy  the  defendants' 
belting  as  and  for  the  belting  of  the  plaintiffs  P  Yes. 
(4)  Bid  the  defendants  endeavour  to  pass  off  their 
goods  as  and  for  the  goods  of  the  plaintiffs  so  as  to 
be  likely  to  deceive  purchasers  P    Yes. 

On  these  findings  the  learned  judge  ordered  judg- 
ment to  be  entered  for  the  plaintiffs,  and  granted  an 
injunction  in  the  terms  of  the  claim. 

The  defendants  moved  for  a  new  trial  or  judgment. 

Bigham,  Q.C.,  and  McCaU,  Q.C.  {E.  Sutton  with 
them),  for  the  defendants. — The  learned  judge  asked 
the  jury  the  questions  which  the  majority  of  this 
court  said  ought  to  have  been  put  to  the  jury  in 
Beddaway  v.  Bentham  Hemp- Spinning  Co.,  [1892]  2 
Q.  B.  639,  41  W.  B.  Dig.  252.  But  this  case  is 
different  from  that.  There  it  was  admitted  that  the 
expression  "  camel-hair  belting  "  was  not  an  accu- 
rate description  of  the  goods  sold  by  the  plaintiff  or 
the  defendant.  It  was  therefore  treated  as  a  fancy 
name  which  might  acquire  in  the  trade  the  meaning 
of  belting  made  by  the  plaintiffs.  In  this  case  it  is 
admitted  that  the  expression  is  an  accurate  descrip- 
tion of  the  goods  both  of  the  plaintiffs  and  the 
defendants.  A  man  has  the  right  to  call  the  thing  he 
sbDs  by  its  true  name,  even  though  people  may  be  led 
thereby  to  think  that  they  are  buying  the  goods  of 
another  man :  Burgess  v.  Burgess,  3  De  G.  M.  &  G. 
«96;  Turion  v.  Turton,  38  W.  B.  22,  42  Ch.  D.  128 ; 
Linoleum  Manufacturing  Co.  v.  Nairn,  26  W.  B.  463, 
7  Ch.  D.  834.  The  first  three  questions,  therefore, 
were  not  proper  questions  to  put  to  the  jury  in  this 
case.  As  to  the  fourth  question,  there  was  no  evi- 
dence of  fraud,  or  of  any  intention  to  pass  off  the 
defendants'  goods  as  the  goods  of  the  plaintiffs. 

Gutty,  Q:C.j  and  J.  C.  Graham,  for  the  plaintiffs.— 
The  question  is  not  whether  the  words  used  are  an 
accurate  description  of  the  goods  sold  by  the  defend- 
ants, bat  whether  they  have  come  to  be  understood 
in  the  trade  as  meaning  the  goods  of  the  plaintiffs ; 
that  is  to  say,  whether  they  have  ceased  to  be  mere 
description.  That  is  a  question  of  fact  fit  to  be  left 
to  a  jury.  Here  the  jury  have  answered  it  in  the 
plaintiffs'  favour,  and  the  plaintiffs  are  therefore 
entitled  to  be  protected  in  their  user  of  the  words. 
In  Montgomery  v.  Thompson,  [1891]  A.  C.  217,  39 
W.  B.  Dig.  235,  the  expression  "  Stone  Ale,"  and  in 
Wotherspoon  v.  Currie,  JL.  B.  5  H.  L.508,  the  expres- 
sion "Glenn" eld  Starch,"  were  descriptive  of  the 
defendants9  trades  by  reference  to  the  places  where 
those  trades  were  carried  on ;  nevertheless  the  plaintiff 
in  each  case  was  held  entitled  to  an  injunction. 

They  also  cited  Croft  v.  Day,  7  Beav.  84 ;  James  v. 
James,  20  W.  B.  434,  L.  B.  13  Eq.  421 ;  In  re  Leonard 
4  EUis'e  Trade-Mark,  32  W.  B.  530,  26  Ch.  D.  288 ; 
and  Waterman  v.  Ayres,  39  Ch.  D.  29,  36  W.  B.  Dig. 
204. 

Cur.  adv.  vuU. 

Dec  18. — Lord  Esher,  M.B.,  after  stating  the 
facts  of  the  case,  said : — In  my  opinion  the  general 
principle  of  law  is  well  settled,  that  where  a  man  in 
trade  has  carried  on  a  business  for  a  long  time  in  con- 
nection with  a  particular  name,  he  has  a  right  to 
prevent  another  from  coming  into  the  market  and 
taking  away  his  trade  by  using  that  name.  In  such 
a  case  an  injunction  may  be  obtained,  and  it  is  no 
answer  to  say  that  there  was  no  intention  to  take 
away  the  plaintiff's  trade.  But  to  that  general 
principle  there  is  an  exception — viz,,  that  an  injunc- 
tion cannot  be  granted  to  restrain  a  man  from  telling 
tiie  simple  truth.  That  was  laid  down  in  the  case  of 
Twrton  ▼.  Turton.  There  the  plaintiff  had  acquired  a 
right  under  the  general  principle ;  but  the  defendant 


was  a  person  of  the  same  name  as  the  plaintiff,  and 
all  that  could  be  asserted  against  the  defendant  was 
that  he  had  used  his  own  name.  There  is  no  doubt 
that  he  might  thereby  have  obtained  some  of  the 
plaintiffs  business,  after  the  plaintiff  had  acquired  the 
right  of  which  I  am  speaking ;  but  the  court,  follow- 
ing the  case  of  Burgess  v.  Burgess,  held  that  it  was 
an  exception  to  the  general  rule  if  the  person  who 
was  sought  to  be  restrained  had  only  used  his  own 
true  name.  Even  though  the  publio  may  be  deceived, 
a  man  cannot  be  restrained  from  calling  himself  by 
his  own  name.  In  Turton  v.  Turton  the  question  with 
which  the  court  had  actually  to  deal  was  only  a 
question  with  regard  to  the  use  of  a  name ;  but  the 
principle  there  laid  down  clearly  shows  that  an  in- 
junction cannot  be  granted  to  restrain  a  man  from 
telling  the  exact  truth.  In  the  oase  of  Beddaway  v. 
Bentham  Hemp-Spinning  Co.  the  judges  did  not  intend 
to  decide  anything  contrary  to  Burgess  v.  Burgess  and 
Turton  v.  Turton.  There  the  subject-matter  of  the 
dispute  was  the  same  belting  as  we  have  to  deal  with 
in  this  oase.  There,  however,  it  was  stated  in 
evidence,  and  it  was  taken  to  be  a  fact,  that  the  belt- 
ing was  not  really  made  of  camel's  hair,  but,  on  the 
contrary,  contained  very  little  camel's  hair.  There- 
fore it  was  not  an  accurate  description  of  the  thing 
made  to  call  it  camel-hair  belting.  It  was,  in  short, 
taken  to  be  a  fancy  name.  If  a  man  calls  that  which 
he  makes  by  a  fancy  name  he  is  not  giving  a  descrip- 
tion of  it,  and  therefore  he  does  not  come  within  the 
exception  to  the  general  rule.  It  is  well  settled  that 
if  a  man  has  adopted  the  use  of  a  fancy  name  to 
denote  his  goods,  although  he  has  not  taken  out  any 
patent  or  registered  any  trade-mark,  he  can  restrain 
any  other  person  from  using  that  fancy  name  in  the 
same  market.  But  in  this  oase  the  plaintiffs  have 
admitted  that  the  belting  is  substantially  made  of 
camel's  hair,  and  that,  therefore,  "  camel  hair  "  is  a 
correct  description  of  it.  They  did  not  make  that 
admission  at  the  trial,  and  Collins,  J.,  assumed  that 
the  evidence  as  to  the  nature  of  the  belting  was  the 
same  as  in  the  former  oase.  But  they  have  admitted 
it  here,  and  in  my  opinion  that  admission  puts  them 
out  of  court. 

I  tfiitilr  that  a  man  may  call  the  goods  which  he  is 
selling  by  the  name  by  which  anyone  wanting  them 
would  call  them  in  the  market',  although  in  so  doing 
he  may  use  an  expression  which  has  been  used  by 
others  under  such  circumstances  that  it  has  been 
taken  in  the  market  to  denote  their  Roods  alone. 
Suppose  that  a  man  manufactures  shovels  wholly  of 
iron,  and  calls  them  "  iron  shovels,"  but  does  not 
take  out  any  patent  for  them,  and  that  they  come  to 
be  well  known  in  the  market,  so  that  anyone  asking 
for  iron  shovels  would  be  taken  to  mean  his  iron 
shovels.  In  such  a  case  if  another  man  begins  to 
make  iron  shovels  and  to  sell  them  in  the  same 
market,  as  he  would  of  course  have  a  perfect  right  to 
do,  he  is  entitled  to  call  them  "iron  shovels," 
because  that  is  the  name  by  which  anyone  who 
wanted  them  would  call  them.  Many  other  illustra- 
tions of  the  same  thing  might  be  given.  If  a  man 
sells  lozenges  made  of  soda  or  of  liquorice,  he  cannot 
be  restrained  from  saying,  I  sell  soda  lozenges,  or 
liquorice  lozenges.  All  such  cases  are  within  the 
exception.  It  may  be  that  people  will  be  thereby 
deceived,  but  that  is  a  misfortune  which  must  be  put 
up  with.  If,  in  the  other  hand,  a  fancy  name  is 
used,  that  is  not  a  description  of  goods  and  the  oase 
is  not  within  the  exception.  Of  if  a  person,  who 
was  not  of  the  same  name  as  the  plaintiff,  were  to  call 
himaftlf  by  that  name,  that  would  not  be  the  truth, 
and  there  again  the  exception  would  not  apply.  The 
only  evidence  against  the  defendants  here  is  that  they 
say  that  what  they   make   and    sell  is  camel-hair 
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belting.  That  is  a  true  description  of  what  they 
make  and  sell,  for  no  one  crola  go  into  the  market 
and  ask  for  their  goods  without  asking  for  camel-hair 
belting. 

I  am  of  opinion  that  the  first  three  questions 
which  Collins,  J.,  put  to  the  jury  were  put  on  an 
incorrect  view  of  the  facts.  If  this  had  been  a  case 
of  a  fancy  name,  then  those  questions  would  have 
been  right.  But  in  my  view  the  learned  judge  ought 
not  to  have  asked  the  jury  any  questions  at  all;  he 
ought  to  have  entered  judgment  for  the  defendants. 
As  to  the  fourth  question,  I  am  of  opinion  that  it 
could  not  rightly  be  put,  unless  it  was  alleged  that 
the  defendants  had  acted  fraudulently.  But  what 
was  the  evidence  P  The  evidence  was  that  the 
defendants  made  goods  like  the  goods  of  the 
plaintiffs,  and  called  their  goods  camel-hair  belting. 
The  plaintiffs  having  no  patent,  the  defendants  were 
entitled  to  imitate  their  goods;  and  even  if  they 
were  trying  to  beat  them  out  of  the  market,  they 
were  not  doing  anything  wrong.  And  in  calling  the 
goods  camel-hair  belting  they  only  told  the  truth. 
Therefore,  the  only  suggested  evidence  of  the  defend- 
ants having  acted  wrongfully  is  that  they  did  an 
act  which  was  not  a  wrong  act,  but  they  did  it  with 
a  wrong  intention.  Even  if  that  were  so,  the  law 
does  not  take  notice  of  a  wrongful  intention  in  a 
man's  mind,  unless  he  does  some  wrong  act  to  carry 
that  intention  into  effect.  I  think  that  so  far  as  the 
first  three  questions  are  concerned  the  plaintiffs 
ought  to  have  been  nonsuited,  and  that  there  was 
no  evidence  to  support  the  fourth  question.  The 
appeal  must,  therefore,  be  allowed. 

Lopes,  L. J.,  read  the  following  judgment : — I  do 
not  propose  elaborately  to  cite  cases,  but  shall  shortly 
state  the  law  deducible  from  the  authorities  which  is, 
in  my  judgment,  applicable  to  the  subject  under  dis- 
cussion. A  man  may  correctly,  in  plain  language, 
describe  the  material  of  which  his  goods  are  made, 
though  the  description  be  the  same  as  that  of  a  rival 
manufacturer,  and  though  the  one,  owing  to  the 
similarity  of  description,  be  likely  by  customers  to  be 
mistaken  for  the  other,  and  though  he  may  have 
closely  imitated  the  description  of  the  other ;  but  he 
must  not,  in  addition  to  correctly  describing  them, 
dress  up  or  garnish  his  goods  so  as  to  make  them 
resemble  the  goods  of  his  rival,  and  he  must  not,  by 
words  or  conduct,  pass  them  off  as  the  goods  of  his 
rival,  or  endeavour  to  do  so.  Should  he  so  dress  or 
garnish  them,  or  so  pass  them  off,  an  injunction  will 
be  granted  restraining  him,  The  leading  case  on  this 
subject  is  Burgess  v.  Burgess,  Knight-Bruce,  L.J., 
there  said  : — "  If  any  circumstance  of  fraud  had 
accompanied,  and  were  continuing  to  accompany, 
the  case,  it  would  stand  very  differently,  but  the  whole 
case  lies  in  what  I  have  stated.  The  whole  ground 
of  complaint  is  the  great  celebrity  which,  during 
many  years,  has  been  possessed  by  the  elder  Mr. 
Burgess's  essenoe  of  anohovies.  That  does  not  give 
him  such  exclusive  right,  such  a  monopoly,  such  a 
privilege  as  to  prevent  any  man  from  making  essence 
of  anohovies  and  selling  it  under  his  own  name." 
Turner,  L.J.,  concurred.  He  said  that  "  no  man  can 
have  any  right  to  represent  his  goods  as  the  goods  of 
another  person,  but  in  applications  of  this  kind  it 
must  be  made  out  that  the  defendant  is  selling  his 
own  (foods  as  the  goods  of  another.  Where  a  person 
is  selling  goods  under  a  particular  name,  and  another 
person,  not  having  that  name,  is  using  it,  it  may  be 
presumed  that  he  so  uses  it  to  represent  the  goods 
sold  by  himself  as  the  goods  of  the  person  whose 
name  he  uses ;  but  where  the  defendant  sells  goods 
under  his  own  name,  and  it  happens  that 'the  plain- 
tiff has  the  same  name,  it  does  not  follow  that  the 


defendant  is  selling  his  goods  as  the  goods  of  the 
plaintiff.  It  is  a  question  of  evidence  in  each  oase 
whether  there  is  a  false  representation  or  not"  The 
effect  of  that  case  is  that,  where  a  man  is  telling  the 
truth  with  regard  to  his  name  or  the  description  of 
his  goods,  there  must  be  something  in  addition  in  the 
nature  of  fraud  or  misrepresentation  to  justify  the 
interference  of  the  court.  The  principle  is  as  applic- 
able to  a  truthful  description  of  goods  as  to  a  truthful 
description  of  a  name.  Turton  v.  Turton  proceed*  on 
the  same  grounds,  and  supports  the  principle  of  law 
which  I  have  enunciated.  There  are  many  other 
cases,  but  I  think  it  unnecessary  to  pursue  them,  for, 
so  far  as  I  know,  the  principle  embodied  in  Buryat  ?. 
Burgess  and  Turton  v.  Turton  has  never  been  im- 
peached. 

Applying  that  principle  to  this  case,  two  questions 
arise.  First,  have  the  defendants  correctly,  in  plain 
language,  described  the  material  of  which  then 
goods  are  made?  Have  they  correctly  described 
their  goods  ?  And,  secondly,  have  they  acted  fraudu- 
lently or  misrepresented  their  goods  as  the  goods  of 
the  plaintiffs?  It  was  admitted  by  Mr.  Gully  that 
substantially  they  had  correctly  described  their 
goods.  The  belting  was  not  exclusively  composed  of 
camel' 8  hair ;  it  oould  not  be ;  there  must  be  some 
foundation ;  but  the  main  part  was  camel's  hair,  and, 
in  popular  language,  the  correct  description  of  it  wai 
camel-hair  belting.  No  doubt  that  was  the  name  by 
which  the  plaintiffs  called  their  beltings,  but  they 
had  acquired  no  monopoly  of  that  name,  and  the 
defendants  were  entitled  to  apply  it  to  their  goods, 
according  to  the  authorities  I  have  cited,  if  it 
oorrectly  described  them.  To  entitle  the  plaintifi, 
therefore,  to  relief  they  must  make  out  either  that 
the  defendants,  in  addition  to  correctly  describing  their 
goods,  had  dressed  them  up  or  garnished  them  so  as  to 
make  them  resemble  the  plaintiffs'  goods,  or  by  words 
or  conduct  passed  them  off  as  the  plaintiffs'  goods,  or 
endeavoured  so  to  do.  It  is  to  such  a  state  of  things 
that,  as  I  understand,  this  fourth  question  put  to  the 
jury  by  Collins,  J.,  applied.  I  can  find  no  evidence 
of  this.  All  I  find  is  that  they  called  their  belting 
by  the  same  name  as  the  plaintiffs',  and,  probably,  as 
far  as  they  oould,  imitated  it;  but  this  they  an 
entitled  to  do.  The  case  of  Montgomery  v.  Tfumfsm 
was  relied  upon,  but  it  does  not  affect  this  case, 
because  it  proceeded  on  fraud.  This  case  is  distinguish- 
able from  Rcddaway  v.  Bentham  Hemp-Spinniwj  Co.  i 
In  that  case  it  was  assumed  that  "  camel-hair  belting" J 
was  not  a  correct  description  of  the  article,  bat  was. 
rather  a  fancy  name ;  at  p.  646  ( [1892]  2  a  B.)  I  find 
that  I  said  that  the  evidence  was  that  the  plaintinY , 
belting  contained  little,  if  any,  camel's  hair,  and  was' 
chiefly  composed  of  hair  of  goats  and  sheep,  the 
name  of  "  camel-hair  belting  "  being  given  to  it  as  a 
distinctive  name.  On  page  647  I  said  that  the  o> 
fendants  might  have  called  their  belting  "  goat-hair 
belting,"  "  sheep-hair  belting,"  "  buffido-hair  belt- 
ing," or  many  other  names  that  might  be  suggested*; 
This  makes  it  dear  that  in  that  case  it  was  never 
suggested  that  camel-hair  belting  was  a  true  deacrip-  j 
tion  of  the  article.  The  plaintiffs,  in  my  opinio*/ 
made  out  no  case,  and  ought  to  have  been  nonsuited* 
The  appeal  must,  therefore,  be  allowed. 

BlGBY,  L.J.,  concurred. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  W.  J.  A  E.  H.  TremeJk* 
for  A.  Macdonald  Blair,  Manchester. 

Solicitors  for  the  defendants.   Cheater  A  Qo.t  ft* 
Chew,  Sons,  <fe  Hilditch,  Manchester. 
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From  Chan.  Div.  \  T  j , Q  i  qoa.  . 

(Lord  Halsbury ;  and  Iindley  (  •™J  Ls» "~l  / 

and  A.  L.  ffcrfth,  L.  JJ.)   *  \  **&£  l*94 ' 
[and  Chan.  Div.]            )  Nov.  13. 

MoIlquham  v.  Taylob.  (a.) 

Contract--  Construction— "  £1,000  uwrtA  "  o/  «Aar«— 
Cotwuoa*  to  pay  £1,000  or  to  transfer  £1,000  uwrtA 
^  tAare*  *»  company  to  be  formed  by  covenantor — 
Company  formed  with  preference  and  ordinary  shares 
—Transfer  of  ordinary  shares  of  no  market  value — 
Bight  to  enforce  payment  of  £1,000. 

The  defendant  by  deed  covenanted  within  twelve 
months  to  pay  the  sum  of  £1,000  to  or  to  transfer  into 
the  names  of  the  plaintiffs  "  £l  ,000  worth  of  fully  paid- 
up  shares  "  in  a  company  to  be  formed  by  him.  The 
company  was  formed  and  registered  with  capital  divided 
into  preference  and  ordinary  shares  of  £10  each.  The 
defendant  transferred  to  the  plaintiffs  100  ordinary 
shares  expressed  to  be  fully  paid  up,  but  no  contract  in 
respect  of  them  was  registered  till  after  the  expiration  of 
tvxlvc  months  from  the  date  of  the  deed.  Neither  class 
of  shares  had  any  value  in  the  market. 

The  plaintiffs  refused  to  accept  the  shares,  and  brought 
an  action  for  payment  of  £1,000. 

Held,  by  Starling,  J.,  that  the  defendant,  by  forming 
the  company  with  preference  and  ordinary  shares,  had 
put  U  out  of  his  power  to  perform  his  covenant  to  trans- 
fer shares,  and  that  therefore  the  plaintiffs  were  entitled 
to  £1,000  in  cash. 

Studholme  v.  Mandell,  1  Ld.  Baym.  279,  followed. 

Held,  by  the  Court  of  Appeal,  that  the  decision  of 
Stirling,  J.,  should  be  affirmed,  on  the  ground  that  the 
covenant  to  transfer  "  £1,000  worth91  of  shares  was  a 
covenant  to  transfer  shares  to  the  value  of  £1,000. 

By  a  deed  dated  the  2nd  of  December,  1892,  it  was 
recited  that  the  defendant  H.  E.  Taylor  had  agreed 
with  the  plaintiff  J.  McHquham  and  W.  Mitchell  for 
the  transfer  to  him  of  the  lease  of  a  mine,  "  for  the 
mm  of  £2,C00,  the  sum  of  £1,000  to  be  paid  on  the 
day  of  the  date  of  these  presents,  and  the  sum  of 
£1,000,  being  the  balance  thereof,  in  folly  paid-up 
shares  in  a  company  to  be  formed  by  the  said  H.  E. 
Taylor  for  the  working  of  the  said  mine  " ;  and  the 
defendant  thereby  covenanted  in  the  following  terms  : 
"The  said  H.  E.  Taylor  will  within  twelve  calendar 
months  from  the  date  hereof  pay  the  sum  of  £1,000 
to  or  hand  over  to  or  otherwise  transfer  into  the 
names  of  the  said  James  MoIlquham  and  William 
Mitchell  £1,000  worth  of  fully  paid-up  shares  in  a 
company  to  be  formed  by  the  said  H.  E.  Taylor 
within  the  said  twelve  months  as  aforesaid,  for  the 
working  of  the  said  mine  and  premises,  the  capital  of 
men  company  not  to  exceed  £12,000." 

A  company  was  formed  and  registered  on  the  20th 
of  Hay,  1893,  with  a  capital  of  £12,000,  divided  into 
1,200  shares  of  £10  each,  of  which  600  were  A  shares, 
with  £10  per  cent,  per  annum  preference,  and  600 
were  B  or  ordinary  shares. 

On  the  23rd  of  November,  1893,  the  defendant 
executed  a  transfer  to  the  plaintiffs  of  100  B  shares. 
At  the  time  of  such  transfer  no  contract  in  respect  of 
these  shares  had  been  registered  in  aooordanoe  with 
■action  25  of  the  Companies  Act,  1867 ;  but  on  the 
16th  of  June,  1894,  such  contract  was  filed  with  the 
Registrar  of  Joint  Stock  Companies.  The  shares  of 
the  company  had  never  had  any  marketable  value, 
md  the  plaintiffs  refused  to  accept  the  transfer  of  100 
B  shares.  They  accordingly  brought  an  action 
;  £1,000  in  cash. 


(a.)  Bepoxted  by  Arnold  Glover,  Esq.,  Barrister- 
at-Law. 


Orosvener  Woods,  Q.C.,  and  Griffith  Jones,  for  the 
plaintiffs. — The  defendant,  by  forming  the  company 
with  preference  and  ordinary  shares,  has  put  it  out  of 
his  power  to  perform  his  covenant  to  transfer  shares  : 
Button  v.  Scarborough  Cliff  Hotel  Co.,  13  W.  E.  574, 
631,  2  Dr.  &  Sm.  521.  The  defendant  did  not  com- 
ply with  the  requirements  of  section  25  of  the  Com- 
panies Act,  1867.  Having  regard  to  the  case  of 
Ooregum  Gold  Mining  (Jo.  of  India  v.  Roper,  41  W.  R. 
90,  [1892]  A.  C.  125,  it  is  doubtful  whether,  even  after 
the  registration  of  the  contract,  the  plaintiffs  could 
take  these  shares  as  fully  paid  up.  The  defendant 
cannot  perform  his  covenant  to  transfer  shares,  and 
the  plaintiffs  are,  therefore,  entitled  to  £1,000  in 
cash. 

They  also  referred  to  DeveriU  v.  Burnett,  L.  E.  8 
C.  P.  475,  21  W.  E.  Dig.  74,  and  Barkworth  v.  Young, 
5  W.  E.  156,  4  Drew.  1. 

Graham  Hastings,  Q.C.,  and  Bramweli  Davis,  for 
the  defendant. — The  defendant  is  only  liable  in 
damages  in  repeot  of  that  branch  of  the  alternative 
which  is  least  burdensome  to  him:  Cockbum  v. 
Alexander,  6  C.  B.  791 ;  and  inasmuch  as  the  shares 
had  no  market  value,  the  damages  are  nominal. 

Grosvenor  Woods,  Q.  C,  in  reply,  referred  to  In  re 
Eddystone  Marine  Insurance  Co.,  41  W.  E.  642,  [1893] 
3  Ch.  9,  and  In  re  Westmoreland  Green  and  Blue  Slate 
Co.,  [1893]  2  Ch.  612.  [Stibunq,  J.,  referred  to 
Robinson  v.  Robinson,  1  De  G.  M.  &  G.  247.] 

Cur.  adv.  vult. 

Stirling,  J.,  stated  the  facts,  and  continued : — 
The  plaintiffs  say  that  the  defendant  has  put  it  out  of 
his  power  to  perform  the  one  branch  of  the  covenant, 
by  forming  the  company  with  its  capital  divided 
into  preference  and  ordinary  shares,  and  that,  even 
if  the  covenant  be  alternative,  he  must,  under  the 
circumstances,  perform  that  branch  of  it  which 
provides  for  payment  in  cash.  I  have  come  to  the 
conclusion  that  the  plaintiffs  are  right  in  that  con- 
tention, and,  therefore,  it  is  unnecessary  to  say  what 
is  the  strict  construction  of  the  covenant.  J  think 
that  the  shares  which  the  defendant  undertook  to 
hand  over  were  to  be  shares  in  a  company  in  which 
the  shareholders  all  stood  on  a  footing  of  equality. 
If  the  case  had  been  one  of  partnership  it  wouid 
have  come  within  the  Partnership  Act,  1890,  which 
provides,  in  section  24,  sub-section  1,  in  aooordanoe 
with  the  law  as  it  was  before  the  Act,  that,  subject 
to  any  agreement  expressed  or  implied  between  the 
partners,  all  the  partners  are  entitled  to  share  equally 
in  the  capital  and  profits  of  the  business,  and  must 
contribute  equally  towards  the  losses,  whether  of 
capital  or  otherwise,  sustained  by  the  firm.  There- 
fore, in  the  absence  of  express  stipulation,  partners 
stand  on  an  equal  footing.  Upon  an  agreement  for 
a  partnership,  if  the  shares  are  not  defined,  I 
apprehend  the  same  rule  would  apply,  and  the 
partners  would  come  in  on  equal  terms.  As  regards 
the  position  of  shareholders  in  a  company  in  which 
nothing  is  said  as  to  their  rights  inter  se,  the  law  may 
not  be  absolutely  settled.  The  matter  was  recently 
referred  to  in  the  House  of  Lords  in  British  and 
American  Trustee  and  Finance  Corporation  v.  Couper, 
42  W.  E.  652,  [1894]  A.  C.  399.  [His  lordship  read 
thejudgment  of  Lord  Macnaghten.J 

The  law,  then,  is  that  under  an  ordinary  memoran- 
dum of  association,  according  to  which  the  capital  of 
a  company  is  divided  into  shares  of  equal  amount, 
the  interests  of  the  shareholders  are  equal  in  all 
respects.     Whether,  in    a  company   so  constituted 

S reference  shares  can  be  issued  is  a  question  the  final 
eeision  of  which  has  not  yet  been  given,  although, 
perhaps,  in  the  present  state  of  the  authorities,  it 
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may  be  concluded  in  the  courts  of  first  instance  by 
Hutton  v»  Scarborough  Cliff  Hotel  Co.  However  this 
may  be,  if  preference  shares  were  to  be  issued,  a 
resolution  ox  the  company  would  be  necessary  to 
sanction  the  issue,  and  every  shareholder  would  have 
an  opportunity  of  voting  on  the  question. 

In  the  present  case  the  shares  were  to  be  shares  in 
a  company  to  be  formed  by  the  defendant,  the  capi- 
tal of  which  was  not  to  exceed  £12,000.  In  the  ab- 
sence of  express  stipulation,  that  means,  in  my  judg- 
ment, a  company  having  its  capital  divided  into 
shares,  all  of  which  were  to  stand  on  the  same 
footing.  If  a  company  with  preference  or  priority 
as  regards  part  of  its  capital  had  been  contemplated, 
I  can  hardly  doubt  that  the  agreement  would  have 
contained  a  stipulation  as  to  the  proportion  of  pre- 
ference capital  and  ordinary  capital,  and  as  to  whether 
the  shares  which  were  to  be  taken  in  payment  were 
to  be  of  one  class  or  the  other,  or,  if  both,  in  what 
proportions.  It  seems  to  me  that  it  could  not  have 
been  intended  that  the  defendant  should  say  whether 
all  the  shares,  except  100  shares,  should  be  issued  as 
preference  shares,  carrying  any  preference  or  interest 
which  he  might  think  fit  to  determine.  In  my  judg- 
ment, therefore,  the  company  which  was  formed  by 
the  defendant  was  not  one  in  which  the  plaintiff* 
could  be  oompelled  to  accept  shares,  and,  that  being 
so,  I  think  that  the  defendant  is  bound  to  perform 
the  other  alternative  of  the  covenant.  As  to  that  I 
may  refer  to  the  case  of  Studkolm  v.  Mandell,  1  Ld. 
Raym.  279.  [His  lordship  referred  to  the  facts  and 
the  judgments  in  that  case,  and  continued :— ] 
It  seems  to  me  that  this  is  an  authority  for  such  a 
case  as  the  present,  that  when  the  default  in  the  per- 
formance of  the  alternative  is  due  to  the  act  of  the 
defendant,  who  might  have  formed  the  company  in  a 
different  way,  he  is  bound  to  perform  the  alter- 
native. Consequently  there  must  be  judgment  for 
the  plaintiff  for  £1,000. 

The  defendant  appealed. 

Graham  Hastings,  Q.C.,  and Bramwell Davis,  for  the 
appellant. — There  was  no  implied  stipulation  that  the 
company  should  be  formed  with  one  class  of  share. 
The  plaintiffs  might  have  made  such  a  stipulation, 
but  they  did  not  do  so.  The  recitals  favour  our  con- 
struction. 

Grosvenor  Woods,  Q.C.,  and  Griffith  Jones,  for  the 
plaintiffs,  were  not  called  upon. 

Lord  Halsbury. — I  confess,  in  this  case,  I  have 
not  been  able  to  entertain  any  doubt  from  the  first 
time  the  covenant  has  been  read  to  me.  I  should 
construe  it  as  I  should  construe  any  ordinary  lan- 
guage. I  think,  if  the  covenant  itself  is  not 
ambiguous,  I  have  no  right  to  refer  either  to  the  re- 
citals or  to  the  statement  of  the  consideration ;  and 
it  seems  to  me,  without  at  all  going  into  the  reasons 
of  the  learned  judge  in  the  court  below,  that  it  would 
not  be  proper  to  contend  that  those  words  have  not, 
in  their  ordinary  natural  meaning,  an  intelligible 
meaning — viz.,  that  there  is  to  be  £1,000  worth  of 
shares.  It  is  vain  to  contend  that  if  you  take  any 
other  construction  of  it  you  do  not  strike  out  the 
word  "worth"  altogether.  Therefore,  upon  the 
ordinary  principles  of  construction,  if  there  is  nothing 
cutting  down  the  natural  meaning  of  the  word,  I 
must  construe  it  to  be  the  natural  meaning  of  the 
word.  You  cannot  construe  an  instrument  of  this 
sort  by  striking  out  a  word  and  asking  us  to  read 
the  document  in  such  a  way  as  to  make  that  word 
inoperative.  I  am  of  opinion  that  the  court  below 
was  right,  that  the  true  construction  of  the  language 
is  that  it  was  to  be  £1,000  worth  of  shares,  and  it  is 
admitted  that  these  shares  were  not  worth  £1,000. 
The  appeal  must  be  dismissed  with  costs. 


Ldtdley,  L.  J. — I  am  of  the  same  opinion,    lie 
covenant  is  by  Taylor,  that  he  will,  within  twelve      \ 
calendar  months  of  the  date  of  the  document,  paj 
£1,000,  or  hand  over  to  or  otherwise  transfer  to  the 
names  of  the  plaintiffs  £1,000  worth  of  fully  paid-up 
shares  in  a  company  to  be  formed  by  Taylor,  the 
capital  of  which  was  not  to  exceed  £12,000.    Nov 
what   does  that  mean?     Mr.  Graham  Hastings. has 
invited  us  to  construe  it  that  he  will  pay  £1,000  in 
cash  or  in  shares,  meaning  that  he  will  transfer  shares 
to  the  nominal  value  of  £1,000.    I  do  not  think  that 
that  is  the  fair  meaning  of  the  language  used.    I  pat 
to  Mr.  Graham  Hastings  another  aspect  of  the  case: 
Supposing  these  shares  had  gone  up,  and  Taylor  had 
offered    and    tendered    a    smaller     number    than 
£1,000    in    nominal   value,    but   £1,000   worth  in 
the   market,    what  would  have   been  the  answer? 
Of  course,   it  is  the  same  question  from  another 
point  of  view,  but  it  strikes  me  it  would  be  unanswer- 
able.   No  one  could  have  accused  him  of  breaking 
his  contract.    He  would  have  done  exactly  what  he 
said  he  would  do— paid   £1,000  worth  of  shares. 
Reliance  has  been  placed  on  the  recitals,  and  the 
recitals  no  doubt  express  the  intention  of  the  parties 
in  language  somewhat  different ;  but  I  do  not  think 
it  is  right  to  construe  the  plain  words  of  this  covenant 
with  reference  to  the  language  of  the  recitals,  mow 
especially  as  the  draftsman  has  departed  from  the  view 
which  he  entertained  when  he  drew  the  recital.  ^ 

There  is  no  covenant  here  to  form  a  particota 
company  with  this,  that,  or  the  other  capital,  or  any- 
thing of  the  sort ;  it  is  all  put  in  a  different  shape. 
He  is  to  pay  the  money  or  £1,000  worth  of  shares  in 
a  company  to  be  formed,  and  although,  of  coarse, 
the  recitals  from  one  point  of  view  helped  Mr. 
Graham  Hastings,  the  recital  that  he  is  to  pay  £1,000 
worth  is  against  him.  I  think  the  only  safe  way  is  to 
adhere  to  the  language  of  the  oovenant,  which  to  my 
mind  is  perfectly  plain. 

Rigby,  L.  J. — I  am  of  the  same  opinion.  The  word 
"  worth "  is  not  only  an  important  word,  but  it 
appears  to  me  to  be  the  important  word  in  the 
oovenant.  What  does  "  worth  "  mean  F  It  means 
worth  in  the  sense  of  the  real  value,  somehow  to  be 
ascertained.  There  can  be  no  difficulty  in  ascertaining 
it ;  it  does  not  mean  nominal  value.  A  thing  may  » 
of  the  nominal  value  of  £100,000,  or  as  in  this  o 
£1,000,  and  yet  not  be  worth  a  farthing.  I  do  not 
consider  that  the  oovenant  is  in  any  way  ambigno*  _ 
If  it  had  been  I  do  not  see  that  we  should  have  got 
any  light  from  the  recitals  or  from  the  consideration, 
because  I  consider  they  are  very  ambiguous,  and  that 
they  do  not  exolude  the  meaning  which  is  given  inths 
covenant.  The  better  way  to  put  it,  undoubtedly,  if 
that  unless  we  see  that  there  is  something  ambignowj 
in  the  oovenant  itself  we  ought  not  to  care  about ' 
consideration. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  R.  Jenkins,  for  Smflsj 
Owen,  <fe  Davies,  Aberystwith. 

Solicitors  for  the  defendants,  Z>.  Jones,  for  A.  J\ 
Hughes,  Aberystwith. 
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fttg)  Court  of  Shutta. 

Chan.  Div.  )      April  25;  July  18;  Aug.  9; 

Vtnghan  Williams,  J.  J  Deo.  5,  6,  1894. 

In  re  Bank  of  South  Australia  (Limited),  (a. 

Company — Winding  up — Supervision  order — Debt  in- 
curred subsequently  to  voluntary  winding  up— Com- 
pulsory order — Agreement  with  voluntary  liquidator 
—Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss.  95, 
183(7),  145,  147,  161. 

Persons  net  entitled  to  a  dividend  out  of  the  estate  of  a 
company  in  voluntary  liquidation,  but  entitled,  if  entitled 
to  anything,  to  be  paid  by  the  liquidator  or  out  of  the 
estate  of  the  company  in  fuU,  have  no  locus  standi  to 
apply  in  the  voluntary  liquidation  for  a  supervision 
drier.  But  a  debt  arising  under  an  agreement  with  the 
liquidator  of  a  company  in  voluntary  liquidation,  though 
not  a  debt  provable  in  the  voluntary  liquidation,  is 
tuficient  to  support  a  petition  for  compulsory  winding 
up  presented  after  the  commencement  of  the  voluntary 
winding  up. 

Under  an  agreement  entered  into  between  the  liquidator 
of  the  A.  Co.,  in  voluntary  liquidation,  with  the  U.  Co., 
the  last-named  company  undertook  to  discharge  certain 
debts  and  liabilities  of  the  A.  Co.,  the  amount,  so  far  as 
U  was  not  covered  by  proceeds  of  realization  of  the  assets, 
to  be  treated  as  a  debt  due  by  the  A.  Co.  to  the  U.  Co. 
If  the  assets  should  not  be  sufficient  to  pay  the  debt,  the 
liquidators  were,  "  so  far  as  they  legally  can  or  may," 
to  make  such  calls  as  should  be  necessary  to  raise  the 


Held,  that  there  was  power  under  sections  95  and  133 
of  the  Companies  Act,  1862,  to  sell  on  the  terms  of  the 
aarttment,  and  nothing  to  prevent  the  liquidator  from 
undertaking  to  make  the  call  in  order  to  carry  out  the 
agreement,  and  that  the  debt  was  sufficient  to  support  a 
petition  for  winding  up  by  the  court. 

Petition. 

On  the  11th  of  April,  1894,  the  Union  Bank  of 
Australia  (limited)  presented  a  petition  for  the  con- 
tinuance of  the  voluntary  winding  up  of  the  Bank  of 
Booth  Australia  (limited)  under  supervision,  the  object 
of  the  petition  being  to  determine  whether  a  call 
ought  to  be  made.  Prior  to  1884  the  Bank  of  South 
Australia  (Limited)  had  carried  on  business  under 
royal  charters.  In  1884  it  was  registered  as  a 
limited  company  under  the  Companies  Acts,  1862  to 
1880,  in  pursuance  of  powers  in  that  behalf  given  by 
the  Bank  of  South  Australia  Act,  1884. 

A  special  resolution  was  passed  and  confirmed  in 
April,  1892,  that  the  Bank  of  South  Australia  should 
be  wound  up  voluntarily,  and  liquidators  were 
■ppomted  for  the  purpose  of  entering  into  an  agree- 
ment for  transferring  the  business  of  the  Bank  of 
8outh  Australia  to  the  Union  Bank  of  Australia. 
The  agreement  was  dated  the  11th  of  April,  1894, 
«ad  provided  that  the  Union  Bank  should  take  over 
the  property  and  assets,  with  certain  exceptions,  of  the 
Bank  of  couth  Australia,  and  the  undertaking, 
hmnoss,  and  goodwill  thereof,  subject  to  the  charges 
and  incumbrances  affecting  the  same,  and  should 
discharge  all  the  debts,  liabilities,  and  obligations  of 
the  Bank  of  South  Australia,  perform  its  contracts 
sad  indemnify  the  bank,  its  liquidators,  and  con- 
tribtttories.  Clause  8  of  the  agreement  provided  that 
h°  the  aggregate  amount  of  the  value  of  the  assets 
rtained  should  exoeed  the  aggregate  amount  of 
debts    and    liabilities   of    the   Bank  of  South 

mstralia  and  the  moneys  paid  by  the  Union  Bank 


(a.)  Beported  by  V.  de  S.  Fowxe,  Esq.,  Barrister- 
at-Law. 


in  respect  of  the  liquidation,  then  the  Union  Bank 
should  pay  to  the  liquidators  the  difference,  with  interest 
at  £5  per  cent,  per  annum  from  the  date  of  the 
agreement,  but  if  the  aggregate  amount  of  the  value 
of  the  assets  should  be  less  than  the  aggregate  amount 
of  the  debts  and  liabilities  and  the  moneys  paid  by  the 
Union  Bank  in  respect  of  the  liquidation,  then  the 
Union  Bank  should,  out  of  the  proceeds  of  the 
realisation  of  the  assets  specified  in  the  schedule, 
retain  the  amount  of  such  deficiency,  with  interest 
thereon  from  the  date  of  the  agreement,  and  in  the 
event  of  such  proceeds  being  insufficient  to  pay  the 
amount  of  such  deficiency  and  interest,  the  amount 
thereof  should  be  treated  as  being  a  debt  due  by  the 
Bank  of  South  Australia  to  the  Union  Bank. 

Clause  14  provided  that  if  the  assets  in  the  hands 
of  the  liquidators  were  not  sufficient  to  discharge  any 
debt  due  and  payable  to  the  Union  Bank  under  the 
agreement,  the  liquidators  were,  so  far  as  they  legally 
could,  to  make  suoh  calls  upon  the  shareholders  of 
the  Bank  of  South  Australia  as  might  be  necessary 
to  raise  the  amount  required  to  pay  and  discharge 
suoh  debt  or  liability.  The  excepted  assets  above 
referred  to,  consisting  of  debts  owing  to  the  Bank 
of  South  Australia,  were  to  be  realized  by  the  Union 
Bank  and  the  liquidators,  and  applied  for  the  benefit 
of  the  shareholders  of  the  Bank  of  South  Australia. 

The  Union  Bank  on  the  11th  of  April,  1894,  peti- 
tioned as  creditors  for  the  voluntary  winding  up 
of  the  Bank  of  South  Australia  being  continued 
under  the  supervision  of  the  court,  alleging  that 
they  had  paid  large  sums  in  respect  of  the  debts  of 
the  Bank  of  South  Australia,  ana  that  there  was  due 
to  them  a  sum  of  about  £400,000  in  respect  of  pay- 
ments, interest,  and  moneys  advanced  to  the 
liquidators  for  the  purposes  of  the  liquidation.  That 
the  Union  Bank  had  requested  the  liquidators  to  make 
calls  on  the  shareholders  to  enable  them  to  pay  the 
amount,  but  that  the  liquidators  had  declined,  on  the 
ground  that  no  liability  on  the  part  of  the  share- 
holders remained,  and  that  the  agreement  could  not 
be  relied  on  as  justifying  the  making  of  a  call  for  any 
debt  newly  created  by  the  agreement. 

The  petition  for  a  supervision  order  came  on^first 
for  argument. 

FincUay,  Q.C.,  Beale,  Q.C.,  and  8.  Dickinson,  for 
the  petition,  asked  for  a  supervision  order. — 
rVAUGHAN  Williams,  J. — The  case  presents  a 
difficulty.  The  Union  Bank  of  Australia  could  only 
petition  if  they  were  creditors  at  the  date  of  the 
voluntary  winding  up.]  ,  We  are  creditors  if  only 
regarded  as  persons  with  the  right  to  have  these  calls 
made. 

Ingle  Joyce,  for  the  voluntary  liquidator. 

Vaughan  Williams,  J.,  said  that  the  petitioner 
should  have  all  the  qualifications  required  of  a  peti- 
tioner for  a  compulsory  order.  That  seemed  to  have 
been  decided  in  In  re  The  Pen-y-van  Colliery  Co.  of  South 
Australia,  6  Ch.  D.  477,  25  W.  R.  Dig.  70.  Whether 
the  bank  were  treated  as  a  solvent  company,  and  the 
petitioners  as  creditors  who  claimed  the  benefit  of 
section  158  of  the  Companies  Act,  1862,  or  as  an  insol-* 
vent  company,  in  which  case  section  10  of  the 
Judicature  Act,  1875,  applied,  no  debt  arose  under 
the  agreement— which  was  an  agreement  made  with 
the  liquidator,  and,  therefore,  ex  facie  an  agreement 
entered  into  after  the  commencement  of  the  winding 
up — sufficient  to  support  the  petition.  The  petitioners 
had,  therefore,  no  locus  standi  to  petition.  The 
petition  would  be  dismissed,  but  without  costs. 

Dec.  5,  6. — The  Union  Bank  now  presented  a  peti- 
tion that  the  Bank  of  South  Australia  might  be 
oompulsorily  wound  up  by  the  court. 


Sod 
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Finhy,  Q.C.,  Beetle,  Q.C.,  and  S.  Dickinson,  for  the 
petition. 

Buckley,  Q.C.,  and  G.  P.  C.  Lawrence,  for  the 
liquidator. 

Ingle  Joyce  {Cozens  Hardy,  Q.C.,  with  him),  for 
contributories. — This  is  practically  a  petition  under 
section  145  of  the  Act  of  1862  by  a  creditor  alleging 
that  he  is  prejudiced  by  a  voluntary  winding  up. 
There  is  no  power  under  the  Act  for  the  liquidator  to 
contract  a  new  debt  like  this.  The  petitioners  have 
no  debt  at  all,  and  even  if  they  had  a  debt  no  call  could 
be  made.  The  liquidator  could  not  sell  with  a  term  in 
the  agreement  imposing  on  the  company  a  liability  to 
a  person  not  a  creditor  at  the  date  of  the  winding  up. 
So  to  agree  was  ultra  vires. 

He  referred  to  Clinch  v.  The  Financial  Corporation, 
17  W.  B.  84,  L.  B.  4  Ch.  App.  117. 

Finlay,  0.(7.,  replied. 

Vattghan  Williams,  J.— The  Union  Bank  has, 
since  the  date  of  the  agreement,  paid  sums  exceeding 
the  amount  of  the  assets  collected  in  value  under  the 
agreement,  and  they  claim  that  the  excess  is  a  debt 
due  from  the  Bank  of  South  Australia  to  the  Union 
Bank.  Plainly  it  is  a  debt.  It  is  said  that  if  it  is  a 
debt  there  would  be  no  object  in  making  an  order  for 
winding  up,  as  under  clause  14  of  the  agreement  the 
means  of  paying  the  debt  is  to  be  by  calling  up  the 
reserve  liability  on  the  shares,  and  the  Uquidators 
ought  not  to  be  allowed  to  make  such  a  call.  [His 
lordship  read  clause  14.]  It  is  said  that  there  was 
no  power  to  make  such  a  provision,  and  if  absolute  it 
would  have  been  ultra  vires,  and  that  the  words  "  so 
far  as  they  legally  can  or  may  "  were  inserted  be- 
cause the  parties  knew  that.  I  do  not  agree  with  that 
contention.  The  words  were  necessary,  because 
without  them  the  clause  might  be  read  as  purporting 
to  oblige  the  liquidators  to  call  up  sufficient  to  pay 
the  whole  of  the  debt,  though  it  might  far  exceed  the 
amount  of  the  reserve  liability.  A  debt  has  arisen 
under  the  agreement,  and  there  is  nothing  in  the 
agreement  inconsistent  with  the  view  that  it  is  the 
right  and  duty  of  the  liquidators,  if  a  compulsory 
order  is  made,  to  call  up  the  amount  of  the  reserve 
liability. 

It  is  also  said  that  the  whole  agreement  is  ultra 
vires,  but  I  do  not  think  so.  It  does  not  come  within 
section  161  of  the  Companies  Act,  1862.  When 
sections  95  and  133  of  the  Act  of  1862  are  looked  at, 
it  is  plain  that  the  liquidators  had  aright  to  make 
the  agreement  for  sale  to  the  Union  Bank  upon  the 
terms  contained  in  the  agreement.  If  the  Bank  of 
South  Australia  and  its  liquidators  came  to  the 
conclusion  that  this  was  the  best  way  of  realizing  the 
assets  of  the  company,  there  is  nothing  either  in 
principle  or  in  the  Companies  Acts  which  makes  it 
wrong  for  the  liquidators  to  undertake  that  they 
would,  if  necessary  for  the  purpose  of  the  agreement 
and  the  carrying  out  what  the  company  had  under- 
taken, call  up  the  reserve  liability.  Then  it  is  said 
that  tins  is  not  a  debt  of  the  company  sufficient  to 
support  a  petition  because  it  was  incurred  after  the 
company  had  gone  into  voluntary  liquidation.  I 
cannot  agree  with  that.  In  my  opinion  the  debt, 
though  contracted  subsequently  to  the  voluntary 
winding  up,  is  a  debt  of  the  company;  and,  that 
being  so,  I  cannot  see  anything,  either  in  principle  or 
in  the  express  provision  of  the  Acts,  to  prevent  it 
from  being  a  sufficient  debt  to  support  a  petition  to 
wind  up  the  company.  I  shall,  therefore,  make  the 
order. 

Solicitors,  Murray,  Hutchins,  Stirling,  <fc  Murray ; 
Hollams,  Sons,  Coward,  <fc  Hawksley. 


Jan.  25. 


Q.  B.  Div.  \ 

(Wills  and  Wright,  JJ.) ) 

Self   (Respondent)   v.    Hovs    Commissioners 
(Appellants),  (a.) 

Local  government — "  Sewer  " — Pipe  receiving  drainage 
of  two  adjoining  houses  —  Nuisance — Liability  to 
repair— Public  Health  Act,  1875  (38  <fc  39  VicL  c 
55),  ss.  4,  15,  41— Adoption  of  Act  of  1890  by  public 
authority— Public  Health  Acts  Amendment  Ad,  1890 
(53  <fe  54  Vict.  c.  59),  ss.  3,  19. 

The  defendants,  the  local  authority,  served  a  notice  on 
the  plaintiff,  the  occupier  of  a  semi-detached  house  in  the 
defendants*  district,  to  abate  a  nuisance  arising  from  a 
defect  in  a  drain.  The  plaintiff  had  the  ground  opened, 
and  it  was  then  found  that  the  drain  was  connected  with 
that  of  the  adjoining  house,  and  that  it,  in  fact,  served 
both  houses.  Plaintiff,  however,  completed  the  necessary 
repairs  under  the  supervision  and  to  the  satisfaction  of 
the  district  surveyor,  paid  the  expenses,  and  sought  to 
recover  the  cost  so  incurred  from  the  defendants. 

Held,  that  the  defendants,  having  adopted  Part  III. 
of  the  Public  Health  Acts  Amendment  Act,  1890,  were 
not  liable  to  execute  the  repairs,  as  they  might,  under 
section  19  of  that  Act,  have  compelled  the  plaintiff  to 
have  done  so;  and  also  that  the  notice  could  not  he 
assumed  to  imply  a  request,  express  or  implied,  from  tke 
defendants  to  the  plaintiff  to  do  the  work  on  their  behalf. 

Travis  v.  Uttley,  42  W.  E.  461,  [1894]  1  Q.  B.  2», 
explained  and  distinguished. 

Appeal  by  the  defendants  from  the  decision  of  \m 
Honour  Judge  Martineau,  sitting  at  the  county  court 
of  Sussex. 

The  plaintiff  was  the  occupier  of  a  semi-detached 
house,  No.  1,  Ivy-place,  Hove.  The  defendant! 
were  the  local  board  of  health.  On  the  20th  of 
April,  1894,  the  sanitary  inspector  to  the  bond 
served  the  plaintiff  with  a  notice  in  the  common  form 
to  abate  a  nuisance.  The  notice  set  out  that  the 
drain  leading  from  the  w.c.  in  the  yard  and  the 
paving  in  scullery  were  defective,  so  u  to  be  i 
nuisance  or  injury  to  health,  and  required  that  the 
plaintiff  should  open  and  thoroughly  examine  the 
drain  and  make  good  all  defects  therein  and  cleanse 
and  repair  the  scullery,  or  in  default  the  defendants 
would  take  the  necessary  steps  to  have  the  work  doos 
under  the  powers  given  them  by  the  Public  Health. 
Act,  1875,  and  the  plaintiff  would  be  held  liable  for 
costs  and  penalties.  At  that  time  it  was  supposed 
that  there  was  a  defect  in  the  drain  in  the  rear  of  tfas 
plaintiff's  house,  and  the  defendants'  inspector  served 
the  notice  on  the  footing  that  the  plaintiff  was  liable 
to  make  good  the  defects  in  the  drain  under  the  Aflb 
of  1875.  In  consequence  of  the  notice  a  builder  or 
plumber  employed  by  the  plaintiff  opened  the  ground 
m  the  presence  of  the  sanitary  inspector,  and  it  wit 
then  found  that  the  drain  in  question  was  connected 
with  one  at  the  rear  of  the  adjoining  house,  whisk  i 
was  not  in  the  possession  of  the  plaintiff  or  part  d 
her  holding,  and  that  the  drain,  in  fact,  waa  a  ooft* 
tinuous  drain  serving  both  houses.  The  rnwrifrffl 
inspector  did  not  withdraw  the  notice,  and  on  tM 
18th  of  May  served  a  fresh  notice,  this  time  on  the, 
occupiers  of  both  houses. 

The  builder  employed  by  the  plaintiff  proceeded 
execute  the  work  necessary  to  abate  the  nuisance 
the  satisfaction  and  under  the  supervision  of  f 
sanitary  inspector.  Before  connecting  the  work  wJ 
the  "long  common  drain''  he  applied  to  the 
authority  for  leave  to  do  so ;  this  was  given,  and 
sum  of  4s.  6d.  was  paid  them  by  the  plaintiff  for 


(a.)  Reported  by  Ebskdtb  Bbtd,  Esq., 
at-LaWv 
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cost  of  forming  that  connection.  On  the  work  being 
completed,  the  plaintiff  paid  her  builder  the  sum  of 
£26  17s.  6d.  Subsequently  the  plaintiff  consulted 
her  solicitor,  who,  relying  on  the  case  of  Travis  v. 
UUlcy,  42  W.  B.  461,  [1894]  1  Q.  B.  233,  advised  his 
chant  that  the  "drain"  was  a  "  sewer"  within  the 
meaning  of  the  4th  section  of  the  Publio  Health  Act, 
1875,  and  that  the  liability  to  repair  such  a  "  drain  " 
Tested  in  the  local  authority. 

The  plaintiff  thereupon  applied  to  the  sanitary 
authority  for  repayment  of  the  sum  of  £26  17s.  6d., 
which  she  had  just  paid.  This  was  refused,  and  an 
action  was  then  brought. 

^  The  learned  oounty  court  judge,  in  a  considered 
judgment,  found  (1)  that  the  two  houses  in  fact 
formed  two  separate  buildings,  each  with  a  separate 
curtilage  or  court-yard ;  (2)  that  the  drain,  serving 
as  it  did  the  two  houses,  was  a  "  sewer."  Upon 
these  facts  he  held  that  the  plaintiff  was  not  origin- 
ally liable,  and  could  not  have  been  oompelled  to 
execute  the  works ;  and  that  the  burden  of  executing 
the  repairs  should  have  fallen  on,  and  been  discharged 
by,  the  defendants,  for  the  reasons  set  out  in  Travis 
v.  Uttley.  On  the  second  question,  whether  the 
plaintiff^  having  paid  the  costs  of  the  repairs,  was  to 
be  treated  as  a  *'  volunteer,"  or  whether  she  could 
be  held  to  have  executed  the  work  at  the  express  or 
implied  request  of  the  defendants,  the  learned  judge 
decided  that  as  the  plaintiff  could  not  have  been 
legally  compelled  to  do  the  work  at  her  own  expense, 
the  money  so  paid  by  her  must  be  assumed  to  have 
been  paid  under  the  defendants'  request,  express  or 
implied  by  the  surveyor's  notice,  and,  therefore,  the 
plaintiff  was  entitled  to  recover  the  sum  so  paid  from 
the  defendants.  For  these  reasons  the  learned  judge 
gave  judgment  for  the  plaintiff. 

Boxall,  for  the  appellants. — There  was  no  request 
implied  in  the  notice.  In  any  case  the  plaintiff 
could  not  recover  money  paid  under  the  compulsion 
of  legal  process  or  money  paid  under  a  mistake  of 
law.  In  the  present  case  the  plaintiff  had  voluntarily 
done  the  work :  Moule  v.  Garrett,  20  W.  B.  416,  L.  B.  7 
Ex.  101,  26  L.  T.  N.  S.  367.  [He  cited  also  the  third 
role  laid  down  in  Smith's  Leading  Cases  in  Lampleight 
r.Blathwait,  7th  ed.,  p.  148,  "  Where  the  plaintiff 
voluntarily  does  that  whereunto  the  defendant  was 
legally  compellable,  and  the  defendant  afterwards, 
in  consideration  thereof,  expressly  promises."] 
[Weight,  J. — When  my  brother  Wills,  if.,  and  my- 
self heard  the  case  of  Travis  v.  Uttley,  was  section  19 
of  the  Act  of  1890  cited  to  us?  ] 

[Macmorran,  as  amicus  curiae,  informed  the  court 
that  Part  IIL  of  the  Public  Health  Act,  1890,  had 
not  been  adopted  in  Halifax,  which  was  the  local 
authority  in  the  case  of  Travis  v.  Uttley,  and  although 
from  the  report  of  the  case  it  appeared  that  reference 
had  been  made  to  section  19  of  that  Act  during  the 
argument,  it  was  clear  that  the  provisions  of  the  Act 
of  1890  could  have  had  no  effect  upon  their  lordships' 
decision.  It  was  not  expressly  stated  in  the  report 
that  the  Halifax  local  authority  had  not  adopted  that 
part  of  the  Act  of  1890.] 

Boxall. — The  present  appellants,  having  adopted 
Part  IIL  of  the  Amendment  Act  of  1890,  could  have 
compelled  the  plaintiff  to  do  this  work  under  section 
19  of  that  Act,  which,  by  sub-section  (1),  provides 
"that  where  two  or  more  houses  belonging  to  diffe- 
rent owners  are  connected  with  a  publio  sewer  by  a 
single  private  drain,  an  application  may  be  made 
aider  section  41  of  the  Publio  Health  Act,  1875 
(relating  to  complaints  as  to  nuisances  from  drains), 
and  the  local  authority  may  recover  any  expenses 
incurred  by  them  in  executing  any  works  under  the 
powers  conferred  on  them  by  that  section  from  the 


owners  of  the  houses  in  such  shares  and  proportions 
as  shall  be  settled  by  their  surveyor  or  (in  case  of 
dispute)  by  a  court  of  summary  jurisdiction."  And 
sub-section  3  provides :  "  For  the  purposes  of  this 
section  the  expression  *  drain '  includes  a  drain  used 
for  the  drainage  of  more  than  one  building."  [He 
was  stopped.] 

Channsll,  Q.C.,  and  Fooks,  for  the  respondent — The 

Slaintiff  was  compelled  to  execute  work  which  the 
efendants  were  under  a  statutory  liability  to  do,  and 
they  are  legally  bound  to  repay  her  money  so  paid  on 
their  behalf.  The  commissioners  gave  the  plaintiff 
notice  to  make  a  "  new  long  drain  in  place  of  present 
defective  one."  This  "long  drain"  must  be  neld  to 
be  a  "  sewer  "  since  it  falls  within  the  definition  of  a 
"  sewer  "  and  not  a  "  drain  "given  in  section  4  of  the 
Publio  Health  Act,  1875.  The  Amendment  Act  of 
1890  must  not  be  presumed  to  apply  to  any  subject- 
matter  already  vested  in  the  local  authority  as  a 
"  sewer"  by  the  Public  Health  Act  of  1875,  and 
therefore  section  19  of  the  Amendment  Act,  1890, 
not  being  applicable  to  the  present  case,  the  decision 
given  in  Travis  v.  Uttley  ought  to  be  followed.  The 
single  drain  from  the  house  to  the  "  common  long 
drain  "  or  "  sewer  "  was  treated  by  both  parties  as  a 
private  drain,  and  notice  to  couneot  this  private 
drain  pipe  with  the  common  sewer  was  properly  given 
by  the  plaintiff,  and  a  charge  for  doing  so  of  4s.  6d. 
was  made  by  the  local  authority.  If,  at  that  time, 
the  local  authority  considered  that  the  "  long  drain  " 
was  a  private  drain,  why  did  they  themselves  make 
this  connection  P 

Wills,  J. — I  am  of  opinion  that  the  judgment  of 
the  learned  oounty  court  judge  cannot  be  supported. 
The  ground  of  his  decision  appears  to  be  that  this 
notice  to  do  the  work  in  respect  of  which  the  claim  is 
made  was  an  express  request  to  do  it.  I  think  that  is 
a  fallacy.  I  think  it  wants  every  element  of  request 
in  the  ordinary  acceptation  of  that  word ;  on  the  con- 
trary, it  is  not  asking  the  plaintiff  to  do  it,  but  it  is 
calling  upon  her  to  doit  as  a  matter  of  right,  and  saying 
"  If  you  do  not  do  it  legal  proceedings  will  be  taken 
against  you,  because  we  claim  that  it  is  your  duty  to 
do  it."  That  does  not,  however,  get  rid  of  Mr. 
Channell's  other  point— namely,  that  the  local  board 
were  liable  to  do  it  themselves ;  and  as  the  plaintiff 
has  done  it  being  herself  under  no  liability  to  do  it, 
therefore,  the  request  being  implied,  legal  liability 
under  those  circumstances  arises.  There  are  several 
difficulties  in  the  way  of  that  proposition.  In  the  first 
place,  I  do  not  think  that  the  local  board  are  under 
legal  liability  to  do  this  particular  work.  The  local 
board  is  under  a  legal  liability  to  have  an  effective 
sewage  system,  but  there  is  no  section  in  the  Act 
which  says  that  they  shall  be  obliged  to  do  any  par- 
ticular work,  and  1  am  inclined  to  think  that  is  a 
matter  within  their  discretion.  Actions  have  been 
attempted  against  local  boards  for  not  doing  a  specific 
thing,  but  I  do  not  think  that  they  have  ever  been 
successful. 

But  there  is  a  higher  ground  than  that,  because 
I  cannot  help  thinking  that  under  section  19  of  the 
Public  Health  Act,  1890,  this  liability  fell  upon 
the  plaintiff.  Now  what  is  said  by  that  section? 
[The  learned  judge  then  read  the  section.]  That 
section  applies  when  premises  are  occupied  by  different 
owners,  and  they  are  connected  with  the  publio 
sewer  by  a  single  drain  under  the  interpretation  clause 
(sub-section  (3) )  applicable  to  that  particular  section. 
Under  those  circumstances  the  Hove  Commissioners 
would  have  been  entitled  to  give  a  written  notice 
under  section  41  of  the  Aot  of  1875,  and  could  have 
oompelled  the  plaintiff  to  do,  substantially,  all  that 
she  has  done.    I  regret  that  in  the  report  of  the  case 
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of  Travis  v.  UUley  the  fact  that  in  the  borough  of 
Halifax  the  Public  Health  Act  of  1890  had  not  been 
adopted  is  not  clearly  stated,  because  it  is  a  most 
important  element  in  the  facts  to  prevent  that  case 
from  being  misleading.  I  was  puzzled,  when  section 
19  was  first  read  to  us,  to  think  how  Travis  v.  UtUey 
could  mean  what  it  did.  Fortunately  the  learned 
counsel  on  both  sides  who  argued  that  case  are  in 
court  to-day,  and  have  given  us  a  most  satisfactory 
assurance  that  what  I  have  stated  was  the  fact; 
otherwise  we  should  have  lost  the  key-note  to  that 
report  in  this  very  important  matter. 

It  seems  to  me,  therefore,  that  the  real  liability  was 
upon  the  plaintiff. 

Suppose,  however,  it  had  been  otherwise.  In  that 
case  could  the  plaintiff  have  recovered  P  I  think  it  is 
doubtful,  and  the  question  raises  an  exceedingly  nice 
point.  If  a  summons  had  actually  been  taken  out  and 
the  plaintiff  had  submitted  to  it,  then  I  have  no  doubt 
that  she  could  not  have  recovered,  for  as  they  say,  it 
would  be  allowing  the  same  matter  to  be  dealt  with 
twice  over  in  different  sets  of  proceedings  between  the 
same  parties.  Here  there  was  but  a  mere  threat  of 
legal  proceedings,  which  was  acquiesced  in,  and  I  am 
by  no  means  sure  how  such  a  case  should  be  dealt 
with.  There  seems  no  doubt  that,  if  a  legal  right  is 
put  forward  by  a  person  in  authority — a  person  having 
a  special  standing  ground  which  enables  him  to  exert 
anything  like  undue  influence  or  compulsion — so  that 
the  transaction  bears  anything  like  the  stamp  of 
oppression,  an  action  will  lie,  but  I  do  not  think  that 
is  the  case  here.  The  learned  j  udge  has  found  nothing 
of  the  kind  here,  and  the  position  taken  by  the  local 
board  is  assumed  to  have  been  quite  bond  fide.  If 
there  were  a  liability  to  pay  the  money  back  again  by 
the  local  board,  that  liability  could  not  have  arisen  on 
a  mistake  of  fact,  because  there  has  been  no  mistake 
of  fact,  for  the  drain  was  opened  and  examined,  and  it 
is  an  action  really  founded  upon  a  mistake  as  to  legal 
liability  common  to  both  the  plaintiff  and  the  defend- 
ants. My  strong  impression  is  that  under  such 
circumstances  no  such  action  can  be  maintained, 
although  the  present  plaintiff  acted  upon  a  tlireat  of 
legal  proceedings  without  waiting  for  a  summons  to 
be  taken  out  by  the  other  party. 

For  these  reasons,  I  think  that  there  is  no  legal 
liability,  and  that  the  decision  of  the  county  court 
judge  was  wrong,  and  his  judgment  must  be  reversed. 

Weight,  J. — I  am  of  the  same  opinion.  I  wish, 
however,  to  expand  what  seems  to  me  to  be  one  of 
the  cardinal  points  of  what  my  brother  has  said.  It 
is  an  utter  mistake  to  suppose  that  the  sanitary 
authority  here  were  under  any  legal  liability  what- 
ever of  the  kind  suggested.  Their  liability  is 
governed  by  section  15  of  the  Publio  Health  Act, 
1875,  and  their  liability  is  to  repair  existing  sewers, 
which,  of  course,  does  not  mean  that  everybody  is 
discharged  from  all  liability  if  there  was  any  small 
sewer  and  it  was  inadequate.  The  local  authority's 
liability  is  to  repair*  any  existing  sewers  and  to  sewer 
their  district.  Now  they  could  perfectly  well  per- 
form all  their  obligations  under  that  section  if  they 
had  ordered  the  owners  of  these  two  houses  to  put 
two  single  drains,  one  from  each  house,  into  the 
common  adjoining  sewer,  nobody  thinking,  whatever 
they  ordered,  that  the  owners  would  not  have 
acquiesced  in  it.  The  work  which  was  done  under 
the  conimissioners'  orders  was  done  by  the  plaintiff 
herself  and  paid  for ;  and  therefore  there  is  no  ground 
for  saying  that  the  plaintiff,  having  done  it,  can 
recover  the  money  from  the  defendants. 

I  should  like  to  say  that  if  the  case  of  Travis  v. 
Uttiey  could  be  carried  to  the  Court  of  Appeal  so  that 
that  court  might  express  an  opinion  upon  the  subject 


we  were  compelled  to  express  an  opinion  upon,  I 
should  be  very  glad,  in  the  interest  of  local  authori- 
ties ;  but,  in  the  meantime,  I  see  no  difficulty  in  local 
authorities  getting  out  of  their  troubles,  either,  as 
they  did  here,  by  telling  people  they  must  put  in  a 
separate  drain  for  each  house  unless  they  were  con- 
tent to  acquiesce  in  the  view  of  the  local  authority, 
or  by  adopting  the  Publio  Health  Act,  1890,  and 
seeing  that  written  applications  are  made  to  the 
owners  or  occupiers  under  section  41  of  the  Act  of 
1875  whenever  there  is  a  real  nuisance  which  ought 
be  abated. 

Appeal  allowed. 

Solicitor  for  the  appellants,  J.  Harwood,  for  C.  A. 
WooUey,  Brighton. 

Solicitors  for  the  respondent,  Stokes,  Saundm,  4 
Stokes. 


Q-*'£iv-    a     ttx!  Jan.  19,21. 

(Lawranoe  and  Kennedy,  J  J.)  J 

WrunNsoiT  v.  Peel  and  Others,  (a.) 

Landlord  and  tenant— Distress  for  rent— End  of  teaaaaj 
— Occupation  under  agreement  of  part  of  premism- 
Landlortfs  right  to  distrain  on  part  for  rent  due  fv 
whole — 8  Anne,  c,  14,  ss.  6,  7. 

The  tenant  of  a  farm  gave,  and  the  landlord  atxejtti 
notice  to  quit  with  regard  to  the  farm.  Before  tfc  «- 
piration  of  such  notice  the  tenant  agreed  to  continue  U 
occupy,  and  the  landlord  agreed  to  let  to  the  tenant^ « 
part  of  the  farm,  and,  after  the  expiration  of  thtdi 
tenancy  and  the  giving  up  of  possession  of  the  remaitd*,  \ 
the  tenant  continued  to  occupy  such  part  under  the  agm*  \ 
ment.  Arrears  of  rent  being  due  in  respect  of  (he  wkshi 
farm, 

Held,  that  there  was  no  right  to  distrain  upon  the  fen 
of  the  farm  retained  and  occupied  by  the  tenant  forik 
rent  due  for  the  whole  farm,  inasmuch  as,  with  ressd 
to  such  part,  a  new  tenancy  had  been  created,  and  tfot 
was  no  holding  over  by  the  tenant. 

Case  stated  under  ord.  34,  r.  1. 

At  the  time  of  the  distress  hereinafter 
the  plaintiff  was  administratrix  of  the  estate  of  ssl 
deceased  husband,  who  died  on  the  16th  of  Msft 
1893. 

The  defendants  were,  as  trustees  under  a  *n 
owners  of  a  farm  known  as  Brickkiln  Farm,  in  fli 
county  of  Bucks. 

The  deceased  had  been  for  many  years  tenants 
the  Brickkiln  Farm,  consisting  of  a  house,  * 
and  412  acres  of  land,  under  a  yearly 
parol  agreement  at  a  rent  of  £350,  payable 
yearly  at  Michaelmas  and  Lady-day. 

On  the  5th  of  April,  1892,  the  deceased 
the  defendants  accepted,  notice  to  quit  the 
Farm  on  the  5th  of  April,  1893.    Prior  to  the 
tion  of   this  notice  the   deceased  agreed  with 
defendants  to  continue  to  occupy,  and  the  d< 
agreed  to  let  to  the  deceased,  four  fields,  conl 
forty-eight  acres,  being  part  of  the  Brickkiln 
after  such  expiration,  and  the  deceased  canto 
occupy  these  four  fields  until  his  death,  the  rent 
able  for  these  four  fields  being  payable  half 

The  deceased  on  the  5th  of  April,  1893,  gaw 
possession  of  Brickkiln  Farm  (less  the  four  " 
which  he  continued  to  occupy  under  the 
above  mentioned)  under  and  in  accordance  wits 

(a.)  Reported  by  Sir  Shbbston  Baker,  BsrUJ 
Barrister-at-Law. 
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notice  to  quit,  and  the  plaintiff  after  the  death  of  the 
deceased  continued  to  occupy  the  four  fields  in  the 
same  manner  as  they  had  been  occupied  by  the 
deceased  between  the  5th  of  April,  1893,  and  his 
death. 

The  deceased  was  at  the  time  of  his  death,  and  the 
nlaintiff  as  his  administratrix  was  at  the  date  of  the 
distress,  indebted  to  the  defendants  in  respect  of  rent 
which  had  accrued  due  in  respect  of  the  whole  farm. 

The  defendants  claimed  the  right  to  distrain  for  the 
rent  due  for  the  whole  Brickkiln  Farm  upon  the  dis- 
tiainahle  goods  belonging  to  the  deceased's  estate 
which  were  upon  the  four  fields  at  the  date  of  his 
death,  and  which  had  remained  therein,  and  they  issued 
a  distress  warrant  for  one  year's  rent  due  at  Michael- 
mas, 1892,  for  Brickkiln  Farm,  and  distrained  the 
goods  on  the  four  fields.  By  agreement  the  goods 
were  sold,  and  the  proceeds  amounted  to  £145. 

The  plaintiff  then  brought  the  present  action  for 
wrongful  distressed  contended  that,  the  tenanoy  of  the 
Brickkiln  Farm  having  determined  by  notice  to  quit 
on  the  5th  of  April,  1893,  the  defendants  had  no 
right  to  distrain  upon  the  goods  on  the  four  fields  for 
the  rent  due  in  respect  of  the  whole  farm. 

The  defendants  contended  that  they  were  entitled 
to  distrain  for  rent  due  in  respect  of  the  whole  farm 
under  the  Act  8  Anne,  o.  14,  s.  6. 

The  question  for  the  opinion  of  the  court  was 
whether  the  defendants  had  the  right  to  distrain  for 
the  rent  of  the  whole  farm  upon  the  four  fields. 

■7.  C.  Earle,  for  the  plaintiff. — The  question  is 
whether  the  defendants  had  a  right  to  distrain  for  the 
rent  previously  due  for  the  whole  Brickkiln  Farm 
upon  the  four  fields,  and  I  submit  they  had  no  right 
to  do  so.  What  took  place  between  the  deceased 
tenant  and  the  defendants  created  a  new  tenanoy  in 
these  four  fields.  The  notice  to  quit  given  by  the 
tenant  and  accepted  by  the  landlords  put  an  end  to 
the  tenanoy  in  the  whole  farm  at  the  expiration  of 
the  notice:  Tayleur  v.  Wildin,  16  W.  B.  1018,  L.  B. 
3  Ex.  303.  That  being  so,  the  agreement  between 
the  deceased  and  the  defendants  created  a  new 
tenancy  in  the  four  fields,  and  the  defendants  are 
precluded  from  distraining  for  the  old  rent  upon  the 
four  fields  by  their  implied  covenant  for  quiet  enjoy- 
ment. The  statute  8  Anne,  c.  14,  ss.  6  and  7,  was 
aimed  at  "  holding  over,"  and  does  not  apply  to  a 
esse  of  this  kind,  where  a  new  tenanoy  nas  been 
created.  Nuttall  v.  Staunton,  4  B.  &  0.  51,  may  be 
distinguished,  as  in  that  case  there  was  a  holding 
over  of  a  port  of  the  farm  by  permission  of  the 
landlord.  That  was  really  a  holding  over,  and  the 
statute  was  held  to  apply.  Here  there  was  no  holding 
over.  By  section  7  of  the  statute  the  distress  must 
he  made  during  the  possession  of  the  tenant— that  is, 
tiie  continuance  of  the  possession  by  the  tenant  under 
the  same  tenancy,  which  was  not  so  here. 

He  referred  to  Turner  v.  Barnes,  10  W.  B.  561,  31 
L.J.Q.B.  170. 

E.  F.  V.  Knox,  for  the  defendants. — The  distress 
may  be  made  here  upon  the  plaintiff  as  executrix  in 
the  same  way  as  if  the  tenant  had  been  living: 
BmUkwaiU  v.  Cooksey,  1  H.  Bl.  465.  This  case  is 
absolutely  concluded  by  Nuttall  v.  Staunton,  upon 
which  I  rely.  The  statute  of  Anne  applies  to  a  new 
tenancy,  and  can  apply  only  to  a  new  tenanoy,  as 
the  holding  over  amounts  to  a  new  tenancy,  and  if 
there  were  not  a  new  tenancy,  but  a  continuance  of 
tike  old  tenanoy,  distress  could  be  made  apart  from 
the  statute,  and  the  statute  would  not  be  necessary : 
2  Smith's  L.  C,  9th  ecL,  p.  115;  Taylerson  v.  Peters, 
7A.&E.  110. 

L&wbaecb,  J.— The  question  is  whether  the  de- 


fendants had  the  right  to  distrain  upon  the  four  fields. 
They  distrained  upon  the  goods  in  these  four  fields, 
and  they  contended  that  they  had  a  right  so  to  dis- 
train, as  these  four  fields  formed  a  part  of  the  Brick- 
kiln Farm,  and  therefore  theyhad  a  right  to  distrain 
under  the  statute  of  Anne.  Whether  or  not  they  had 
the  right  to  do  so  depends  entirely  on  the  question 
whether  there  was  a  new  tenancy  between  the  parties ; 
whether  the  tenant  was  holding  over  under  the  old 
tenanoy  or  was  holding  under  a  new  tenancy.  For 
the  defendants  the  oase  of  Nuttall  v.  Staunton  was 
cited  as  an  authority  for  showing  that  there  was  the 
right  to  distrain  under  the  statute.  That  oase,  how- 
ever, may  be  distinguished  from  this  case,  as  there 
the  tenant,  by  permission  of  the  landlord,  held  over  a 
part  of  the  farm  after  the  termination  of  the  tenancy, 
and  the  question  was  whether  such  holding  over  by 
permission  gave  the  landlord  a  right  to  distrain,  and 
it  was  held  that  it  did.  There  the  tenant  held  over 
by  the  permission  of  the  landlord,  but  no  case  has 
been  brought  to  our  notice  that,  where  a  tenanoy  has 
come  to  an  end  and  a  new  tenanoy  has  been  created, 
a  right  to  distrain  still  exists.  Here  the  old  tenanoy 
was  gone  and  a  new  tenanoy  in  these  four  fields  was 
created,  and  the  fact  that  these  four  fields  formed  a 
part  of  the  Brickkiln  Farm  does  not,  in  my  judgment, 
give  the  landlord  a  right  to  distrain  upon  them  for 
the  rent  due  for  the  whole  farm.  I  think,  therefore, 
there  must  be  judgment  for  the  plaintiff. 

Kenvedy,  J.— I  agree.  When  we  look  at  the 
statute  of  Anne,  and  the  oases  decided  upon  it — and 
none  of  these  cases  is  exactly  in  point  here — it  seems 
to  me  that  the  statute  applies  to  the  case  of  a  continu- 
ance of  possession  by  the  tenant,  and  not  to  a  oase 
where  the  old  tenanoy  has  come  to  an  end,  and  before 
its  determination  a  new  tenanoy  has  been  created. 
The  words  "during  the  possession  of  the  tenant," 
in  section  7  of  the  statute,  seem  to  me  to  mean 
during  the  continuance  of  the  possession  of  the 
tenant.  Although  there  was  in  one  sense  a  continu- 
ance of  possession  here,  it  was  a  possession  under  a 
new  tenanoy,  and  that  was  not  such  a  continuance  of 
possession  as  was  contemplated  by  the  statute. 

I  think,  therefore,  that  the  statute  does  not  apply 
to  this  case,  and  our  judgment  must  be  for  the  plain- 
tiff. 

Judgment  for  the  plaintiff. 

Solicitor  for  the  plaintiff,  William  Sturt,  for  W.  R. 
Parrott,  Stony  Stratford. 

Solicitors  for  the  defendants,  Longbourne,  Stevens,  & 
Powell. 


Q.  B.  Div.  (  rw  <„ 

(Mathew  and  Charles,  JJ.) )  UQ^  31* 

Sweet  {Respondent)  v.  Sweet  {Appellant),  (a.) 

Married  woman — Husband  and  wife — Separation  agree' 
meni — Wife's  power  to  sue— Intervention  of  trustee — 
Adultery  of  wife — Public  policy — Covenant  against 
molestation  and  annoyance — Married  Women's  Pro- 
perty Act,  1882  (45  &  46  Vict.  c.  75),  s.  1,  sub- 
section 2. 

In  a  separation  deed  a  covenant,  by  which  the  husband 
undertakes  to  pay  an  annuity  to  the  wife  without  restrict- 
ing her  right  by  a  dum  casta  clause,  is  good  and  not 
againstpublic  policy,  although  the  wife  afterwards  commits 
adultery,  and  although  the  deed  is  made  without  the 
intervention  of  a  trustee. 

(a.)  Reported  by  C.  G.  Wilbraham,  Esq.,  Barris- 
ter-at-Law. 
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A  married  woman  is  not  debarred  from  suing  under 
section  1,  sub-section  2,  of  the  Married  Women's  Property 
Act  of  1882  on  a  contract  not  made  in  respect  of  her 
separate  estate. 

In  a  separation  deed  the  word  "  annoy  "  in  a  covenant 
not  to  molest,  annoy,  or  interfere  with  the  husband  does 
not  extend  the  meaning  of  the  covenant  so  as  to  cover  the 
adultery  of  the  wife. 

Appeal  from  the  Brompton  County  Court. 

In  the  action  the  respondent  sued  for  and  recovered 
a  sum  of  £4  6s.  2d.,  the  amount  of  a  monthly  instal- 
ment of  an  allowance  due  to  her  under  a  separation 
deed.  The  deed  was  dated  the  9th  of  November, 
1883,  and  was  made  between  the  husband  and  wife 
without  the  intervention  of  a  trustee,  and  it  contained, 
among  others,  a  covenant  on  the  part  of  the  wife  not 
to  "  molest,  annoy,  or  interfere  with  "  the  husband, 
but  did  not  contain  any  dum  casta  provision. 

It  was  admitted  at  the  trial  that  the  wife  had  been 
guilty  of  adultery  subsequently  to  the  execution  of 
the  deed,  and  had  had  children,  the  fruits  of  adultery. 

Oswald,  Q.C.,  and  Stanley  Lambert,  for  the  appel- 
lant, the  husband. — When  a  separation  deed  is  made 
without  the  intervention  of  a  trustee  the  subsequent 
adultery  of  the  wife  is  a  bar  to  the  recovery  by  her  of  an 
allowance  under  the  deed,  notwithstanding  the 
absence  of  a  dum  casta  clause,  because  she  must  come 
into  court  with  clean  hands.  The  separation  deed  is 
bad  because  before  the  Married  Women's  Property 
Act  of  1882  a  woman  could  only  make  a  contract 
with  her  husband  in  two  oases :  (1)  with  the  inter* 
vention  of  her  trustee ;  (2)  by  way  of  settlement  of 
some  matrimonial  dispute :  Macgregor  v.  Macgregor, 
36  W.  E.  470,  20  Q.  B.  D  529,  on  app.  37  W.  B.  45, 21 
Q.  B.  D.  424.  All  that  the  Married  Women's  Property 
Act  did  was  to  enable  a  married  woman  to  contract  in 
respect  of  her  separate  property :  Palliser  v.  Gurney, 
35  W.  B.  760,  19  Q.  B.  D.  519.  Further,  the  adul- 
tery was  a  breach  of  the  covenant  not  to  "molest, 
annoy,  or  interfere  "  with  the  appellant,  and  Fearon 
v.  Lord  Aylesford,  32  W.  B.  718,  12  Q.  B.  D.  539,  is 
distinguishable  on  the  ground  that  in  that  case  the 
deed  only  contained  the  word  "  molest " ;  but  the 
word  "  annoy  "  is  sufficient  to  cover  the  adultery* 

Montague  Lush,  for  the  respondent,  the  wife,  was 
not  called  on. 

Mathew,  J. — The  appeal  must  be  dismissed. 
Section  1,  sub-section  2,  of  the  Act  of  1882  is  as 
follows : — "  A  married  woman  shall  be  capable  of 
entering  into  and  rendering  herself  liable  in  respect 
of  and  to  the  extent  of  her  separate  property  on  any 
contract,  and  of  suing  or  being  sued,  either  in  con- 
tract or  in  tort,  or  otherwise,  in  all  respects  as  if  she 
were  a  feme  sole.11  Obviously,  the  meaning  of  the 
section  is  that  she  is  only  liable  to  the  amount  of  her 
separate  property.  It  is  said  that  where  there 
is  no  trustee,  misconduct  is  an  answer,  to  an  action 
by  the  wife  on  the  deed,  even  though  there  is  no 
dum  casta  clause,  on  the  ground  of  public  policy. 
And  it  is  pointed  out  that  the  oases  where  the  husband 
was  held  liable  in  spite  of  the  adultery  of  the  wife 
were  all  cases  in  which  a  trustee  intervened  in  the 
separation  deed.  But  the  Master  of  the  Bolls  in 
Fearon  v.  Lord  Aylesford,  33  W.  B.  331,  14  Q.  B. 
D.  792,  does  not  refer  to  the  presence  of  a 
trustee;  and  I  hold  that  the  presence  or  absence 
of  a  trustee  is  immaterial.  The  Master  of  the  Bolls, 
at  p.  799,  says:  "If  this  point  were  now  for 
the  first  time  to  be  deoided,  I  myself  absolutely 
refuse  to  say  that,  owing  to  the  mere  fact  of  a  woman 
falling  into  this  grave  offence  under  any  circum- 
stances of  neglect  by  her  husband,  or  after  any 
effluxion  of  time,  public  policy  requires  that — what- 


ever may  have  been  the  temptation  under  which  the 
woman  has  succumbed — the  husband  shall  not  be 
obliged  to  pay  her  the  annuity,  which  he  has  under- 
taken to  pay  her  without  any  such  condition  bang 
expressed.  But  there  is  more  than  that.  It  seems  to 
me  that  the  point  has  been  decided  in  England  for 
many  years,  for  if  ever  there  was  such  a  doctrine  in 
law,  it  must  have  existed  during  the  whole  of  thit 
time,  and  yet  it  has  been  again  and  again  over- 
looked.'1 

I  further  hold  that  there  is  no  distinction  between 
the  words  "molest"  and  "annoy"  in  a  separation 
agreement. 

Chablbs,  J.— The  main  argument  is  the  absence 
of  a  trustee.  On  reference  to  authorities  it  is  quite 
plain  that  it  was  competent  for  the  wife  to  enter  on 
such  a  contract.  It  is  quite  true  that  in  all  the  esses 
a  trustee  actually  did  intervene.  The  question  is 
whether  it  is  essential  now.  I  think  not,  for  the  Act 
of  1882  has  conferred  on  the  wife  the  right  to  sue 
without  the  intervention  of  a  trustee.  Again,  it  is 
said  that  there  has  been  a  molestation  and  annoyance, 
but  I  am  clearly  of  opinion  that  Fearon  v.  Lord 
Aylesford  applies.  The  word  "  annoy  "  is  no  exten- 
sion of  the  meaning  of  "  molest." 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Windybank,  Samuels, 
&  Bearens. 
Solicitor  for  the  respondent,  Churchill. 


Prob.  Div.  &  Adm.  Div.  )  t^       *  -  91 

Divorce.  )  Deal/,  21. 

Me&edyth  v.  Mbbedyth  Am)  Leigh,  (a.) 
Divorce — Variation    of  settlement — Extinguishment  of 
rights  of  children  of  subsequent  marriage — Matri- 
monial Causes  Act,  1859  (22  &  23  Vict.  c.  61),  s.  5. 

Where  the  only  remaining  interests  under  a  marriage 
settlement  of  freehold  property  brought  in  by  the  husband, 
who  had  obtained  a  decree  fur  dissolution  of  the  mar- 
riage on  the  ground  of  his  wife's  adultery,  ether 
than  those  of  the  husband  and  wife,  were  trusts  in 
favour  of  children  of  the  husband1  a  second  marriage,  the 
court,  in  the  exercise  of  the  powers  given  to  it  by  section 
5  of  the  Matrimonial  Causes  Act,  1859,  ordered  (he 
trustees  of  the  settlement  to  reconvey  the  property  to  the 
husband  for  his  own  use. 

Motion  on  behalf  of  Sir  Henry  Bayly  Meredyth, 
the  petitioner,  for  a  variation  of  the  settlement  made 
upon  his  marriage,  which  had  been  dissolved  on  the 
ground  of  the  adultery  of  his  wife  with  the  co- 
respondent. 

It  appeared  from  the  registrar's  report  that  th* 
settlement  was  of  freehold  lands  in  Ireland  in  trust- 
subject  to  an  annuity  to  the  respondent — for  th< 
petitioner  for  life,  with  remainder  to  the  eldest  oi 
other  son  of  the  marriage,  with  remainder  to  the  son 
of  any  other  marriage  of  the  petitioner,  with  remain 
der  to  his  brother  and  his  brother's  sons,  with  remain 
der  to  the  daughters  of  the  marriage  of  the  petitione 
.  and  respondent,  with  remainder  to  the  petitioner 
'  There  was  no  surviving  ohild  of  the  marriage,  am 
petitioner's  brother  had  died  a  bachelor. 


Dec.  n.—biderioicJe,  Q.C.,  and  Priestley,  for  tfa 
petitioner,  asked,  under  section  5  of  the  Matrimonii 
Causes  Act,  1859,  that  the  respondent's  interest  migfa 
be  extinguished  and  the  trusts  administered  as  thoug) 

(a.)  Reported  by  J.  Gerard  Lahto,  Esq.,  Barrister^ 
at-Law.  ' 
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she  were  dead,  and  that  the  settlement  might  be 
varied  by  ordering  the  trustees  to  reoonvey  the  property 
to  the  petitioner  for  his  own  use.  The  registrar 
recommended  the  first  part  of  the  order  asked  for,  but 
referred  the  last  point  to  the  court,  having  regard  to  the 
decision  of  the  Court  of  Appeal  in  Paul  v.  Paul,  30 
W.R.801,  20  Ch.  D.  743. 

Cur.  adv.  vult. 

Dec.  21. — Jeunb,  P.,  after  stating  the  facts,  said: 
I  am  asked,  under  section  5  of  the  Matrimonial 
Causes  Act,  1859,  to  make  an  order  which  will  have 
the  effect  of  putting  an  end  to  the  settlement  and  re- 
storing the  property  affected  by  it  to  the  petitioner. 
It  is  clear  that  recourse  must  be  had  to  the  powers 
conferred  by  that  section  if  the  wish  of  the  petitioner 
is  to  be  effected .  The  decision  of  Lord  EUenborough  in 
Clavton  v.  Earl  of  Winton,  3  Madd.  302  note  (a), 
explained  by  Fry,  J.,  in  Gale  v.  Gate,  25  W.  R.  772, 
6  Oh.  D.  144,  150,  shows  that  a  conveyance  by  the 
petitioner  to  a  purchaser  for  valuable  consideration 
would  not,  even  if  the  respondent  were  dead,  confer  a 
good  title.  Nor  could  the  petitioner,  as  the  law 
now  stands,  according  to  the  decision  of  the 
Court  of  Appeal  in  Paul  v.  Paul,  claim  to  set 
aside  the  settlement  on  the  ground  of  the  children  of 
a  second  or  subsequent  marriage  being  volunteers. 
In  the  case  of  Bastings  v.  Orde,  11  Sim.  205,  in 
which,  after  a  divorce  by  the  House  of  Lords, 
Shadwell,  V.C.,  held  that  the  divorced  wife  was  not 
bound  by  an  ante-nuptial  settlement  made  by  her, 
the  decision  appears  to  have  turned  on  the  fact  that 
the  wife  at  the  time  of  the  marriage  was  an  infant. 

I  am  not  aware  of  any  case  similar  to  the  present,  in 
which  the  court  has  been  asked  to  deal  with  a 
settlement.  There  is  undoubted  power  to  deal  with 
the  capital  of  a  settled  fund  for  the  benefit  of  a 
party  to  a  disolved  marriage  in  such  manner  as  the 
alteration  of  circumstances  by  the  dissolution  renders 
proper :  Ponsonby  v.  Ponsonby,  32  W.  R.  746,  9  P. 
B.  122.  At  the  same  time,  the  court  will  not  disturb 
settlements  further  than  the  alteration  of  circum- 
stances warrants,  and  will  respect  the  interests  of  those 
whose  conduct  has  not  been  impugned.  The  case  of 
Nod  v.  Noel,  33  W.  R.  552,  10  P.  D.  179,  is  an 
illustration  of  the  care  exercised  in  carrying  out  these 
principles.  But  in  this  case,  the  effect  of  the  dissolu- 
tion of  the  marriage  has  been,  in  theoiroumstanoes  which 
have  occurred,  to  render  the  rights  of  the  children  of 
a  future  marriage  of  the  petitioner  the  sole  limitation 
upon  his  absolute  enjoymeut  of  the  property  which 
he  brought  into  settlement.  Is  it  not,  therefore, 
reasonable  that  the  power  of  the  court  should  be 
exercised  in  the  way  the  petitioner  asks  P  I  think 
that  it  ia.  There  is  no  living  person  whose  interests 
can  be  prejudiced,  and  the  only  persons  who,  if  they 
come  into  existence,  will  be  affected  are  children  for 
whom  the  petitioner  may  naturally  be  expected  to 
provide.  As  the  main  objects  of  the  settlement  have 
been  frustrated  by  the  divorce,  I  think  it  would  be 
unfortunate  that  the  petitioner  should  remain  unable 
todeal  with  the  property  in  question  by  way  of  resettle- 
ment, or  otherwise,  solely  on  account  of  provisions  of 
the  settlement  which  can  only  be  regarded  as  subor- 
dinate and  speculative.  It  appears  to  me  that  this  is 
a  case  in  which  the  power  conferred  by  the  Legislature 
may  properlv  be  exercised.  I  think,  therefore,  that 
there  should  be  an  order  upon  the  trustees  to  reconvey 
the  property  to  the  petitioner  for  his  own  use. 

Motion  allowed. 

Solicitors,  Hargrove  &  Co. 


i 


Court  of  Appeal. 

From  Q.  B.  Div.  (Bank.)  i 

(Lord  Esher,  M.B.,  and  [  Feb.  22. 

Lopes  and  Bigby,  L.  JJ.  ) 

Ex  parte  Official  Receiver,  (a.) 

Bankruptcy — Bankruptcy  notice — "  Final  judgment " — 
Order  of  Bankruptcy  Court  setting  aside  deed — Order 
for  payment  of  costs — Bankruptcy  Act,  1883  (46  <fc  47 
Vict.  c.  52,  s.  4,  sub-section  1  (g). 

A  "final  judgment"  so  as  to  support  a  bankruptcy 
notice  within  section  4,  subsection  1  (g),  of  the  Bank- 
ruptcy Actt  1883,  means  a  final  judgment  in  an  action. 

Therefore,  an  order  made  by  the  Court  of  Bankruptcy 
upon  motion  under  section  102  of  the  Bankruptcy  Act, 
1883,  setting  aside  a  deed  of  assignment  of  certain  of  the 
bankrupt' s  property  and  directing  the  assignee  to  pay  the 
costs  of  the  motion,  is  not  a  "final  judgment"  within 
the  meaning  of  section  4,  subsection  1  (g),  of  the  Bank- 
ruptcy Act,  1883,  so  as  to  support  a  bankruptcy  notice 
against  the  assignee  by  reason  of  his  non-payment  of  the 
costs. 

Appeal  from  the  refusal  by  Mr.  Registrar  Brougham 
to  issue  a  bankruptcy  notice. 

The  official  receiver,  as  the  trustee  of  a  bankrupt 
moved  under  section  102  of  the  Bankruptcy  Act,  1883, 
before  Vaughan  Williams,  J.,  to  set  aside  a  deed  of  as- 
signment of  a  patent,  executed  by  the  bankrupt  before 
his  bankruptcy,  as  being  fraudulent  and  void  as  against 
creditors,  and  the  learned  judge  made  an  order 
setting  aside  the  deed  and  directing  the  assignee  to 
pay  the  taxed  costs  of  the  motion.  The  assignee 
not  having  paid  the  costs,  the  official  receiver  applied 
for  the  issue  of  a  bankruptcy  notice  in  respect  thereof, 
under  section  4,  sub-section  1  (g),  of  the  Bankruptcy 
Act,  1883,  but  the  registrar  refused,  upon  the  ground 
that  the  order  for  the  payment  of  costs  was  not  a 
final  judgment  in  an  action,  and  was  not,  therefore, 
within  the  sub-section. 

The  official  receiver  appealed. 

Muir  Mackenzie,  for  the  official  receiver. — The 
registrar  was  wrong.  It  is  not  necessary  that  there 
should  be  a  final  judgment  in  an  action.  It  is 
sufficient  if  there  is  an  order  in  a  proceeding  which 
finally  determines  the  dispute  between  the  parties  on 
the  merits :  per  Lord  Selborne  in  In  re  Faithfull,  Ex 
parte  Moore,  33  W.  R.  438,  14  a  B.  D.  627.  The 
notice  of  motion  is  equivalent  to  a  writ  in  an  action : 
per  Cave,  J.,  in  In  re  Bathbone,  Ex  parte  Paterson,  35 
W.  B.  735. 

He  also  referred  to  In  re  Chinery,  Ex  parte  Chinery, 
32  W.  R.  469,  12  Q.  B.  D.  342 ;  In  re  Sanders,  Ex 
parte  Whinney,  13  Q.  B.  D.  476,  32  W.  R.  Dig.  11; 
In  re  Binstead,  Ex  parte  Dale,  41  W.  R.  452,  [1893] 
1  Q.  B.  199. 

Lord  Esher,  M.R. — In  my  opinion  the  authorities 
are  too  strong  against  the  appellant,  and  the  learned 
registrar's  judgment  is  right. 

Lopes,  L.J. — The  order  here  was  not  a  judgment 
in  an  action.  The  authorities  clearly  show  that 
section  4,  sub-section  1  (y),  being  in  the  nature  of  a 
penal  action,  is  to  be  construed  strictly,  and  we 
should  be  contradicting  our  former  decisions  if  we 
held  this  to  be  a  "  final  judgment "  within  the 
meaning  of  that  sub-section. 

Riobt,  L.  J. — This  is  a  final  order,  and  is  very  like 
a  judgment,  but  it  is  not  a  judgment  in  an  action, 
and  the  authorities  show  that  the  words  "  final  judg- 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law, 
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Couet  of  Appeal. 


In  be  Hawkins. 


Oottbt  of  Appeal. 


ment "  in  section  4,  sub-section  1  {g),  mean  a  final 
judgment  in  an  action. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  S.  B.  Pollard. 


App.  Bankruptcy.  ) 

(Lord  Esher,  M.R.,  and  Lopes  }     Nov.  30 ;  Dec.  7. 
and  Rigby,  L.JJ.)  ) 

In  re  Hawkins. 
Ex  parte  Tboup.  (a.) 

Bankruptcy — Judgment  debt — Power  of  court  to  inquire 
into  consideration  for  debt — Application  for  receiving 
order — Compromise,  reasonableness  of— Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  7,  sub-section  3. 

The  doctrine  laid  down  in  Ex  parte  Lennox,  In  xe 
Lennox,  34  W.  B.  51,  16  Q.  B.  D.  315,  that  the  Court 
of  Bankruptcy  has  power  to  go  behind  a  judgment  and 
inquire  into  the  consideration  for  the  judgment  debt,  even 
though  the  judgment  was  the  result  of  a  compromise,  is  not 
confined  to  cases  in  which  the  judgment  was  obtained'  by 
fraud  on  the  part  of  the  judgment  creditor.  Apart  from 
fraud,  if  the  court  is  of  opinion  that  the  compromise  was 
not  a  fair  and  reasonable  compromise  between  the  parties, 
the  court  will  refuse  to  make  a  receiving  order  on  a 
bankruptcy  petition  founded  upon  the  judgment. 

So  held  by  Lord  Esher,  M.R.,  and  Lopes,  L.J. 
(Rigby,  L.J.,  dissenting). 

Appeal  from  the  refusal  of  Mr.  Registrar  Hope  to 
make  a  receiving  order. 

The  petitioning  creditor,  Troup,  presented  a  bank- 
ruptcy petition  against  the  debtor  founded  upon  a 
judgment  and  upon  a  bill  of  exchange  of  which  the 
debtor  was  the  acoeptor. 

On  the  hearing  of  the  petition,  evidence  was  given 
from  which  it  appeared  that  an  action  had  been 
brought  upon  the  bill  of  exchange  by  Troup  against 
the  debtor.  The  action  had  been  compromised  by 
consent  upon  the  terms  that  judgment  should  be 
entered  against  the  debtor  for  an  agreed  amount. 
The  registrar  came  to  the  conclusion  on  the  evidence 
before  nim  that  the  agent  of  Troup  when  he  took 
the  bill  of  exohange  had  notice  that  the  debtor's 
acceptance  of  the  bill  had  been  obtained  by  fraud. 
The  registrar  refused  to  make  a  receiving  order 
against  the  debtor. 

The  petitioning  oreditor  appealed. 

Lawson  Walton,  Q.C.,  and  Oregson  Ellis,  for  the 
appellant.— Admitting  that  the  Court  of  Bankruptcy 
has  power  to  go  behind  a  judgment  debt  and  ascer- 
tain whether  there  was  any  consideration  for  the 
debt,  nevertheless  the  judgment  in  this  chso,  being 
founded  upon  a  compromise  of  a  doubtful  claim,  is 
binding  on  the  court,  as  the  evidence  does  not  show 
that  the  compromise  had  been  brought  about  by  a 
fraud  upon  the  debtor  or  by  collusion  between  the 
parties. 

Sir  Henry  James,  Q.C.,  H.  Reed,  Q.C.,  and  Carring- 
ton,  for  the  respondent. 

In  the  course  of  the  arguments  the  following  oases 
were  referred  to  :—  Ex  parte  Lennox,  34  W.  R.  51,  16 
Q.  B.  D.  315 ;  Ex  jxirte  Kibble,  23  W.  R.  433,  L.  R. 
10  Oh.  App.  373 ;  Ex  parte  Banner,  In  re  Blythe,  30 
W.  R.  24,  17  Ch.  D.  480 ;  In  re  Eraser,  Ex  parte 
Central  Bank  of  London,  [1892]  2  Q.  B.  633,  41  W.  R. 
Dig.  16. 

Cur.  adv.  vult. 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


Deo.  7. — Lord  Esher,  M.R. — In  this  case  an 
application  was  made  to  the  registrar  on  behalf  of 
Troup  to  make  Hawkins,  the  debtor,  a  bankrupt  by 
making  a  receiving  order  against  him.  The  registrar 
refused  that  application,  and  from  that  refusal  this 
appeal  is  brought.  The  receiving  order  was  asked 
for  on  the  ground  that  Hawkins  was  the  judg- 
ment debtor  of  Troup,  Troup  having  obtained  a 
judgment  against  him  for  £500  on  a  bill  of  exchange 
accepted  by  Hawkins.  No  doubt  that  judgment,  as 
between  the  parties,  is  a  final  and  binding  judgment; 
but  the  registrar  thought  that  he  was  bound,  certain 
allegations  having  been  made  before  him,  to  go 
behind  that  judgment  and  see  how  it  had  bean 
obtained,  and  whether  it  was,  according  to  the  rules 
that  have  been  laid  down  in  bankruptcy,  a  judgment 
upon  which  a  receiving  order  should  be  made. 

Before  the  registrar,  evidence  was  given  as  to  all 
the  circumstances  which  led  up  to  the  judgment,  and 
the  registrar,  on  that  evidence,  came  to  certain  con- 
clusions of  fact,  and  then,  in  exercise  of  his  judicial 
discretion,  he  refused  to  make  the  receiving  order 
asked  for.  It  does  not  follow  that  the  debtor  cannot 
be  made  a  bankrupt  on  some  other  bankruptcy  peti- 
tion. If  he  were  to  be,  the  question  might  then 
arise  whether  or  not  this  judgment  creditor  has  such 
a  debt  as  is  properly  provable  in  bankruptcy.  But 
the  question  in  this  case  is  whether  this  judgment 
creditor  has  a  good  petitioning  creditor's  debt. 

It  has  been  argued  that  this  case  is  not  one  of  the 
ordinary  type  in  which  the  Court  of  Bankruptcy  goes 
behind  a  judgment  and  finds  that  it  cannot  be  sup- 
ported, and  that  there  is,  therefore,  no  debt  provable 
in  bankruptcy. 

It  is  said  that  in  this  case  the  judgment  was 
founded  upon  a  compromise  of  a  doubtful  claim,  and 
that,  when  once  it  has  been  shown  that  a  judgment 
is  the  result  of  a  compromise,  the  court  has  no  power 
to  inquire  into  the  circumstances  under  which  the 
compromise  was  arrived  at.  In  my  opinion  the  cases 
show  that,  even  although  a  judgment  may  be  by 
consent  or  the  result  of  a  compromise,  the  judgment 
does  not  of  itself  bind  this  court  when  ad  ministering 
the  law  in  bankruptcy.  The  court  will  inquire  into 
the  whole  circumstances  of  the  case,  because  in  bank- 
ruptcy the  question  is  not  merely  a  dispute  between  ! 
two  parties,  but  the  proceedings  affect  the  rights  of 
all  the  other  creditors.  The  Court  of  Bankruptcy, 
therefore,  has  to  go  into  the  whole  matter,  and  see, 
not  only  whether  it  is,  upon  the  whole,  right  between 
the  parties,  but  also  whether  it  is  fair  to  the  other 
creditors  that  the  debtor,  on  that  transaction  between 
himself  and  the  petitioning  oreditor,  shall  be  made  a 
bankrupt ;  and,  in  the  same  way,  when  once  a  man 
has  been  made  a  bankrupt,  the  court  will,  when  con- 
sidering the  question  of  admitting  a  debt  to  proof  in 
the  bankruptcy,  inquire  into  all  the  circumstances 
under  which  the  judgment  has  been  obtained,  and  will 
say  whether  or  not  it  is  right  to.  admit  the  particular 
debt  to  proof,  the  result  of  doing  which  is  to  materially 
affect  the  position  of  the  other  creditors.  The  court 
has  gone  so  far  as  this,  even  supposing  that  all  the 
creditors  are  agreed  on  the  matter,  nevertheless,  as 
the  court  has  to  take  on  itself  all  the  responaibOity 
of  administering  the  debtor's  estate,  the  court  will 
interfere  and  set  the  matter  aside  unless  it  is  satisfied 
that  the  whole  transaction  is  satisfactory  and  fair  at 
between  all  the  parties. 

Therefore,  in  my  opinion,  it  is  the  duty  of  tbti 
court  to  inquire  into  all  the  facts  of  this  transaction 
which  led  up  to  the  signing  of  the  judgment.  TVs 
court  has  then  to  say  whether,  having  regard  to 
everything  which  has  taken  place,  the  court  is  of 
opinion  that  the  compromise  was  just  and  proper. 
If,  when  all  the  facts  are  laid  before  the  court,  tat 
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court,  when  it  comes  to  consider  the  matter,  has  a 
reasonable  doubt  whether  the  compromise  is  one  with 
which,  knowing  what  it  now  does,  it  can  agree,  then 
the  court  will  not  uphold  it ;  that  is  so  even  if  all  the 
facts  are  present  to  the  minds  of  both  parties  to  the 
compromise  at  the  time  when  it  is  made,  and  still 
more  so  if  one  party  entered  into  the  compromise  in 
ignorance  of  the  real  circumstances  of  the  case, 
although  it  is  not  necessary  that  that  ignorance 
ihould  have  been  brought  about  by  the  fraud  of  the 
other  party.  Quite  apart  from  any  question  of 
fraud,  the  court  is,  in  my  opinion,  not  bound  by  a 
compromise  if,  on  a  consideration  of  all  the  circum- 
stances, it  comes  to  the  conclusion  that  the  compro- 
mise is  not  a  fair  and  reasonable  compromise  between 
the  parties.  [His  lordship  then  dealt  with  the  evi- 
dence in  the  case,  and  proceeded : — ]  Under  these 
circumstances  I  have  no  doubt  myself  that  the  com- 

rimise  was  an  unfair  one,  and  if  it  was  unfair — I 
not  say  fraudulent — the  Court  of  Bankruptcy  will 
not  allow  the  judgment  founded  upon  it  to  be  used 
for  the  purpose  of  making  the  debtor  bankrupt. 

I  am  therefore  of  opinion  that  this  appeal  ought  to 
be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  There 
are  two  questions  that  arise  in  this  case.  The  first  is, 
Had  the  registrar  discretion  to  go  behind  this  judg- 
ment, which  was  founded  on  a  compromise  P 
Secondly,  if  he  had,  did  he  rightfully  exercise  that 
discretion? 

Now,  that  the  registrar  has  a  discretion  to  go  behind 
a  judgment  and  refuse  to  make  a  receiving  order  is 
clear.    The  rule  of  conduct  is  denned  in  section  7, 
sub-section  3,  of  the  Bankruptcy  Act  of  1883,  which 
says :  *•  If  the  court  is  not  satisfied  with  the  proof  of 
the  petitioning  creditor's  debt,  or  of  the  act  of  bank- 
ruptcy, or  of  the  service  of  the  petition,  or  is  satisfied 
by  the  debtor  that  he  is  able  to  pay  his  debts,  or  that 
for  other  or  sufficient  cause  no  order  ought  to  be 
made,  the  court  may  dismiss  the  petition."     It  there- 
fore is  clear  that  the  registrar  is  entitled  to  go  behind 
the  judgment  and  inquire,  notwithstanding  the  judg- 
ment, whether  there  is  a  good  debt,  and  this  at  the 
instance   of  the   debtor   himself,  and    though    the 
judgment  itself  cannot  be  set  aside.    I  am  quite  clear 
that  I  cannot  state  the  law  on  that  subject  so  ably 
and  so  happily  as  it  has  been  stated  by  the  Master  of 
the  Bolls  in  a  case  of  Ex  parte  Lennox,  In  re  Lennox, 
and  I  am  going  to  read  part  of  the  Master  of  the 
Bolls9  judgment  at  p.  321  (16  Q.  B.  D.),  where  he 
says  this  :  "It  seems  to  me  that  the  question  is  not 
bo  much  what  is  the  right  of  the  debtor,  or  what  the 
conduct  of  the  debtor  or  of  the  creditor  has  been,  but 
xather  whether  the  court  ought  to  exercise  this  great 
power,  which  deals  not  only  with  the  particular  debt 
of  the  petitioning  creditor,  but  with  the  whole  class 
of  the  creditors  of  the  debtor,  including  the  petition- 
ing- creditor ;  whether  the  court  of  bankruptcy  ought 
to  exercise  its  power  and  authority  when  there  are 
the  strongest  grounds  for  believing  that  there  is  no 
petitioning  creditor's  debt  upon  which  it  can  be  put 
in  motion,  and  the  whole  foundation  upon  which  the 
M>nrt  is  authorized  and  empowered  to  do  such  a  thing 
ib  to  make  a  receiving  order  or  to  declare  a  man  a 
bankrupt  is  that  a  petitioning  creditor's  debt  exists, 
[fc  is  not  denied  that  at  a  subsequent  stage  of  the  pro- 
eedings,    upon  the  suggestion  of  another  creditor, 
Ida  Very  petitioning  creditor's  debt,  if  the  allegations 
low  made   were  then  made,  must  be  inquired  into, 
sid  that,  if  what  is  now  stated  were  then  proved,  the 
ieht  -would,  no  longer  be  considered  a  debt  in  the 
Jourt  of    Bankruptcy,  although  judgment  had  been 
Obtained  for  it.     The  petitioning  creditor's  debt  on 
rhich  the  bankruptcy  proceedings  had  been  founded 


would  be  struck  out  altogether,  and  he  would  have 
no  claim  to  interfere  in  the  proceedings,  and  the  court 
would  find  itself  in  this  position :  that  it  had  used  its 
authority  to  declare  a  man  a  bankrupt  upon  a  debt 
alleged  to  exist  when  there  was  really  never  any  such 
debt  at  all.  I  cannot  help  thinking  that  this  goes  a 
long  way  to  show  that  the  court  would  be  placed  in 
an  entirely  false  position.  So  far  as  the  debtor  is 
concerned  it  might  well  be  said  that  it  was  his  own 
fault ;  why  did  he  consent  to  the  judgment  ?  But  I 
do  not  think  that  the  power  of  the  Court  of  Bank- 
ruptcy is  to  be  exercised  merely  by  way  of  punish- 
ment against  the  debtor.  The  court  ought  not  to  be 
forced  to  act  when,  according  to  its  own  rules,  the 
very  foundation  of  its  action  is  cut  away.  I  think  it 
ought  in  such  a  oase  to  hold  its  hand  at  the  very 
earliest  stage  of  the  proceedings  and  to  decline  to 
exercise  its  jurisdiction." 

Now,  it  is  impossible  to  express  my  views  more 
clearly  than  they  are  expressed  in  that  portion  of 
the  judgment  which  I  have  read.  It  is  therefore,  I 
say,  clear  that  the  Court  of  Bankruptcy  is  not  bound 
by  a  judgment  at  law,  but  is  entitled  to  investigate 
au  the  facts  of  the  case  whenever,  but  not  before, 
a  primd  facie  case  implicating  the  judgment  is  made 
out,  otherwise  a  man  might  defeat  all  his  first 
creditors  by  allowing  judgment  to  be  given  by 
default  or  consent.  The  principle  appears  to  me  to 
be  this:  that  it  would  be  unjust  or  impolitic  to  allow 
a  man  to  be  subject  to  the  pains  and  penalties  of 
bankruptcy  unless  it  was  established  that  there  were 
grounds  for  so  doing  by  the  existence  of  a  good 
petitioning  creditor's  debt,  and  unjust  to  the  general 
body  of  creditors  to  permit  one  creditor,  by  means 
of  a  judgment  which  had  no  solid  foundation,  to 
obtain  an  undue  advantage  over  them  and  obtain 
payment  of  his  alleged  debt  in  full  to  their  pre- 

J'udice.  So  much  generally.  But  this  point  is  taken 
iere.  It  is  said  that  although  that  may  be  true  with 
regard  to  an  ordinary  judgment,  a  judgment  founded 
on  a  compromise  by  the  parties  stands  in  a  different 
position,  and  ought  not  to  be  subject  to  the  same 
investigation  as  may  be  applied  to  a  judgment  not  so 
circumstanced.  Now  I  see  no  distinction.  In  my 
judgment  both  may  be  inquired  into,  whether  it  be 
an  ordinary  judgment  obtained  by  compromise  or  by 
consent,  directly,  and  not  before,  it  is  made  out  that 
either  one  or  the  other  has  been  improperly  or  un- 
fairly obtained.  I  do  not  go  the  length  of  saying 
that  it  need  be  made  out  that  it  is  fraudulent ;  it  is 
sufficient,  in  my  judgment,  if  it  is  made  out  that  it 
was  improperly  or  unfairly  obtained. 

But  then  comes  the  other  question,  Has  the  regis- 
trar rightly  exercised  that  discretion  ?  I  am  of 
opinion  that  he  has.  In  my  opinion,  the  compromise 
here  was  not  fairly  obtained.  I  mean  by  that  that 
there  was  an  amount  of  knowledge  of  the  circum- 
stances belonging  to  the  case  on  the  one  side  which 
was  not  shared  in  by  the  other  side — which  was  not 
communicated  to  the  other  side — and  that  that  made 
it  'an  unfair  compromise,  and  one  which  it  seems  to 
me  might  be  described  as  impar  congreesu*.  [His 
lordship  then  dealt  with  the  evidence  in  the  oase, 
and  stated  that  in  his  opinion  the  evidence  showed 
that  the  compromise  had  not  been  fairly  obtained.] 

In  these  circumstances,  I  think  we  are  entitled  to 
hold  that  the  judgment  obtained  by  that  compromise 
was  an  unfair  one,  and  one  upon  whioh  we  are  fully 
entitled  to  go  into  that  judgment,  and,  having 
ascertained  the  circumstances,  to  say  that  this  ap- 
plication for  a  receiving  order  ought  to  be  dismissed. 

Eiobt,  L.J. — This  case  is  one  of  great  importance, 
both  as  regards  the  administration  of  the  bankruptcy 
law,   and  also  in  the  way   in    which  it  affects  the 
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position  of  the  parties  to  this  ease.  It  is  therefore  my 
duty,  as  I  have  the  misfortune  to  differ  from  the 
majority  of  this  court  in  the  view  I  take  of  the  facts 
of  this  case,  and  also  to  a  small  extent  as  to  the  law  to 
be  applied  to  these  facts,  to  state  my  conclusions  at 
some  length.  I  agree  that  the  registrar  has  power 
under  certain  circumstances  in  the  exercise  of  his 
judicial  discretion,  to  refuse  to  make  a  receiving  order. 

With  reference  to  the  bankruptcy  law,  the  Court  of 
Bankruptcy  has  always  been  considered  as  a  court 
•  not  only  oflaw,  but  of  equity.  The  law  of  bankruptcy 
is  founded  either  upon  the  common  law  or  upon  the 
equity  of  the  old  Court  of  Chancery,  subject  to  any 
statutory  additions  which  have  been  made. 

The  origin  of  the  doctrine  that  the  circumstances  of 
a  judgment  debt  may  be  inquired  into  is  that  in  the 
Court  of  Chancery  it  was  well  established  that 
voluntary  creditors  were  not  allowed  to  compete  with 
creditors  who  had  given  valuable  consideration  for 
their  debts.  The  doctrine  was  that  you  might  go 
behind  a  judgment  debt  in  order  to  ascertain 
whether  any  consideration  had  been  given  for  the 
debt.  If  it  appeared  that  no  consideration  had  been 
given,  then  the  debt  was  always  treated  as  any  other 
voluntary  debt,  as  not  entitling  the  judgment  creditor 
to  enter  into  competition  in  the  bankruptcy  with 
other  creditors  for  valuable  consideration.  With 
reference  to  that  part  of  the  jurisdiction,  it  will  have 
to  be  considered  when  the  case  arises  whether  that 
doctrine  has  not  been  altogether  displaced  by  an 
enactment  contained  in  the  Bankruptcy  Act,  1869, 
which  was  held  by  this  court  in  Ex  parte  Pottinger, 
In  re  Stewart,  26  W.  B.  648,  8  Ch.  D.  621,  to  have 
altogether  done  away  with  and  abrogated  the  old 
doctrine  as  to  voluntary  debts.  It  would  therefore  have 
to  be  considered  whether  that  part  of  the  jurisdiction 
— namely,  to  inquire  into  the  consideration — has  not 
been  done  away  with  by  the  statute  law  applicable 
under  the  Act  of  1869  and  subsequent  Acts  as 
interpreted  in  Ex  parte  Pottinger.  But,  apart  from 
the  question  of  consideration,  there  was  another 
doctrine  which  formed  the  whole  doctrine  of  the 
Court  of  Bankruptcy  on  the  subject,  that  is,  that 
under  no  circumstances  will  a  debt  obtained  by  fraud 
be  treated  as  a  valid  debt  in  competition  with  the 
debts  of  other  creditors.  The  fraud  in  this  connec- 
tion may  be  of  two  kinds.  There  may  be  a  fraud  on 
the  other  creditors  brought  about  by  the  collusive 
mining  of  a  judgment  where  there  is  no  debt  due  at 
all.  Formerly  the  creditor  had  to  make  an  affidavit 
as  to  the  truth  and  reality  of  his  debt,  and  it  was 
laid  down  in  Ex  varte  Bryant,  1  Ves.  &  B.  211,  and  it 
is  still  the  law,  that  the  debt  must  really  be  owing  in 
order  to  entitle  the  creditor  to  proof  in  bankruptcy. 
So  much  for  that  part  of  the  acknowledged  doctrine 
of  the  courts  of  bankruptcy  which  depend  upon  the 
principle  that  no  one  should  by  collusion  create 
debts  which  were  not  real  debts  or  act  in  any  way  to 
pretend  a  debt  when  it  did  not  really  exiwt.  That  is 
equally  the  law  now,  it  never  has  been  changed.  The 
principle  is  a  true  and  equitable  one,  and  will,  I  hope, 
always  be  maintained  to  the  utmost  extent.  In  the 
present  case,  however,  that  is  out  of  the  question, 
Because,  whatever  else  may  be  said  of  the  proceedings 
which  led  up  to  this  judgment,  they  were  in  no 
sense  collusive  proceedings ;  it  was  not  the  intention 
of  the  parties  to  create  a  fictitious  debt  for  the 
purpose  of  altering  the  administrate  of  the  assets  in 
bankruptcy.  There  is  no  suggestion  that  the  parties 
were  acting  in  collusion — as  a  matter  of  fact,  they 
were  at  arm's  length.  But  there  is  another  point 
which  still  remains,  and  that  is  where  the  creditor 
obtains  his  debt  by  fraud  upon  the  debtor.  In  such 
a  case  there  is  not  in  truth  and  reality  any  debt  at  all. 
But  according  to  my  reading  of  trie  decisions  the 


doctrine  stops  there.  I  do  not  find  that  the  court  has 
any  jurisdiction  to  inquire  into  the  fairness  or 
reasonableness  of  a  compromise,  provided  that 
the  compromise  is  not  tainted  by  fraud.  To  say 
otherwise  would,  to  my  mind,  be  to  introduce  into 
the  law  of  bankruptcy  an  exception  whioh  does  not 
run  through  the  law  of  bankruptcy.  As  I  under- 
stand the  law,  if  a  debt  has  been  created  honestly, 
although  it  may  be  voluntary  and  entirely  without 
consideration,  then  the  oreditor  is  entitled  to  come  in 
and  prove  for  his  debt  in  bankruptcy.  Many  cases 
might  be  instanced  in  which  debts  are  admitted  to 
proof  which  will  undoubtedly  prejudice  the  claims  of 
the  other  creditors  by  diminishing  the  dividend,  but 
in  my  opinion  you  cannot  in  the  absence  of  fraud  go 
behind  a  debt  which  is  binding,  simply  because  it  is 
improvident. 

I  am  not  now  dealing  with  debts  whioh  are  against 
the  law,  but  only  with  those  which  are  improvident, 
and  my  view  is  that,  unless  fraud  can  be  proved,  the 
transaction,  however  improvident  it  may  be,  is  per- 
fectly good.  I  cannot  accept  the  test  of  fairness  or 
reasonableness.  Fraud  must  be  shown.  It  is  true  that 
in  Ex  parte  Banner,  In  re  Blythe,  40  W.  B.  24, 17  Ch.  D. 
480,  the  court  did  go  behind  a  compromise  and  judg- 
ment, and  refused  to  admit  a  proof  founded  upon  it, 
but  if  ever  there  was  a  case  of  fraud  which  entirely  dis- 
abled the  creditor  from  sustaining  his  debt,  that  oase 
was  one,  and  that  case  is,  therefore,  not  an  authority 
against  my  view.  [His  lordship  proceeded  to  com- 
ment on  the  facts  of  the  case,  as  to  which  he  came  to 
the  conclusion  that  a  oase  of  fraud  had  not  been  made 
out,  that  the  compromise  was  a  fair  compromise  of  a 
doubtful  claim,  and  that  there  was  a  good  considera- 
tion for  the  judgment,  and  that  the  appeal  ought, 
therefore,  to  be  allowed.] 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Cooper  &  Bake* 

Solicitor  for  the  respondent,  Langlois  <fc  Bide*. 


Feb.  4, 18. 
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(Lord  Esher,  M.R.,  and  [ 
Lopes  and  Bigby,  L.JJ.) ) 

Roberts  v.  Plant,  (a.) 
Practice — Writ — Specially-indorsed  writ — Application 
for  judgment — Amendment  of  indorsement  after  sum- 
mons taken  out—B.  S.  0.,  1883,  ord.  3,  r.  6 ;  ord. 
14,  r.  1 — Judge  at  chambers — "  Matters  of  praawt 
and  procedure  " — No  power  of  reference — Judicata* 
Act,  1894  (57  &  58  Vict.  c.  16),  s.  1  (4). 

On  the  hearing  of  a  summons  under  order  14  in  «* 
action  on  a  cheque  the  defendant  objected  that  the  writ 
was  not  specially  indorsed,  by  reason  of  its  not  contains 
ing  a  statement  that  notice  of  dishonour  had  been  given* 
The  summons  having  been  adjourned,  the  plaintiff  with~ 
out  leave  amended  the  indorsement  by  adding  a  statemed 
that  notice  of  dishonour  had  been  duly  given,  and  at  tka, 
adjourned  hearing  the  district  registrar  made  an  order 
for  judgment. 

Held,' that  the  plaintiff  had  rightly  amended  the  is- 
dorsement,  and  that  the  district  registrar  had  jurisdictim 
to  make  the  order. 

Having  regard  to  section  1,  sub-section  (4),  of  tb 
Judicature  Act,  1894,  in  matters  of  practice  and  _ 
dure,  a  judge  at  chambers  has  now  no  power  of  referring 
a  summons  either  to  the  Divisional  Court  or  the  Ct 
of  Appeal;  in  every  such  case  the  proper  practice  nov 

{a.)  Beported  by  F.  G.  Buckbr,  Esq.,  Barrister- 
at-Law. 
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for  (he  judge  in  chambers  to  adjudicate  upon  the  sum- 
mow. 

Appeal  by  the  defendant  from  an  order  of  a  divi- 
sional court  on  an  application  for  judgment  under 
order  14. 

The  action  was  brought  to  recover  a  Bum  of  money 
due  on  a  dishonoured  cheque.  The  indorsement  on 
the  writ,  as  originally  drawn,  gave  particulars  as  to 
the  cheque,  but  did  not  state  that  notice  of  dishonour 
had  been  given  to  the  defendant.  The  defendant 
having  appeared  to  the  writ,  the  plaintiff  took  out  a 
snmiDons  for  judgment  under  order  14. 

On  the  hearing  of  the  summons  before  the  district 
registrar,  the  defendant  objected  that  the  writ  was 
not  a  specially- indorsed  writ  within  the  meaning  of 
ord,  3,  r.  6.  The  hearing  of  the  summons  was  ad- 
journed, and  the  plaintiff  without  obtaining  any 
leave  amended  the  indorsement  on  the  writ  by 
adding  a  statement  that  notice  of  dishonour  had  been 
duly  given  to  the  defendant.  At  the  adjourned 
hearing  the  district  registrar  made  an  order  for 
judgment  under  order  14.  The  defendant  appealed, 
and  Lord  Russell  of  Killowen,  C.J.,  at  chambers,  re- 
ferred the  matter  to  the  court. 

The  Divisional  Court  (Pollock,  B.,  and  Grantham, 
J.)  heard  the  appeal,  and  affirmed  the  order  of  the 
district  registrar. 

The  defendant  appealed  to  the  Court  of  Appeal. 

A.  T.  Lawrence,  for  the  defendant. — [Lopes,  L.J. 
—Had  the  Divisional  Court  any  power  to  deal  with 
this  matter  at  all  ?  Is  not  their  jurisdiction  taken 
away  by  the  Judicature  Act,  1894,  s.  1,  sub-section  4, 
which  says  that  "  in  matters  of  Dractioe  and  procedure 
every  appeal  from  a  judge  shall  be  to  the  Court  of 
Appeal "  ?  ]  A  judge  at  chambers  is  the  representa- 
tive of  the  High  Court,  and  it  is  immaterial  whether 
a  judgment  of  the  High  Court  is  delivered  by  one 
judge  at  chambers  or  by  two  judges  in  court.  [Lord 
Eshek,  M.B. — We  will  hear  this  appeal  now.  But 
we  will  consult  with  the  other  Lords  Justices  as  to 
the  proper  practice  to  be  observed  with  regard  to  the 
reference  of  summonses  at  chambers,  and  we  will 
state  the  opinion  of  the  court  on  some  future  occa- 
sion.] The  plaintiff  has  not  complied  with  the  pro- 
visions of  order  14.  Bole  1  requires  that,  before  the 
plaintiff  makes  his  application,  the  defendant  shall 
have  appeared  to  a  writ  of  summons  specially  in- 
dorsed under  ord.  3,  r.  6.  Here  the  writ  was  not 
specially  indorsed  when  the  plaintiff  took  out  the 
summons.  An  averment  that  notice  of  dishonour 
has  bsen  given  to  the  drawer  is  an  essential  part  of  a 
special  indorsement  in  an  action  on  a  dishonoured 
cheque:  Fruhaufv.  Orosvenor,  61  L.  J.  Q.  B.  717, 
41  W.  B.  Dig.  188.  The  plaintiff  having  made  a 
fatal  mistake  at  the  time  when  he  took  out  the  sum- 
mons* it  was  not  open  to  him  to  amend  the  indorse- 
ment and  then  proceed  on  the  same  summons  :  Ourney 
v.  Small,  [1891]  2  a  B.  584,  40  W.  B.  Dig.  192 ; 
Paxton  ▼.  Baird,  41  W.  B.  88,  [1893]  1  Q.  B.  139. 
The  new  sub-section  (b)  to  rule  1  does  not  provide  for 
such  an  amendment  as  was  made  in  this  case. 

T.  W.   Chitty,  for  the  plaintiff. 

Lord  Eshek,  M.B. — The  objection  is  that,  when 
the  plaintiff  took  out  his  summons  under  order  14, 
he  had  not  brought  his  case  within  the  terms  of  rule 
1  of  that  order,  because  the  indorsement  on  the  writ 
did  not  state  that  notice  of  dishonour  had  been  given, 
and,  therefore,  was  not  a  special  indorsement.  It  is 
■aid  that,  when  that  objection  was  pointed  out,  the 
plaintiff  could  not  amend  the  indorsement  and  pro- 
ceed on  the  same  summons,  but  that  he  was  bound  to 
take  out  a  fresh  summons  and  incur  further  expense. 
I  am  of  opinion  that  the  plaintiff  was  entitled  to 


make  the  amendment,  and  that  as,  when  the  matter 
came  before  the  district  registrar  for  adjudication, 
the  terms  of  ord.  14,  r.  1,  had  been  complied  with, 
the  registrar  had  power  to  make  the  order  for  judg- 
ment.   The  appeal  must,  therefore,  be  dismissed. 

Lopes  and  Bigby,  L.JJ.,  concurred. 

Appeal  dismissed. 

February  18. — On  this  day,  during  the  hearing  of 
an  appeal  in  the  case  of  Hood-Barrs  v.  Cathcart,  in 
whicn  Day,  J.,  at  chambers  had  referred  a  summons 
for  the  appointment  of  a  receiver  to  the  Court  of 
Appeal, 

Lord  Eshek,  M.B.,  said : — We  have  consulted  with 
the  other  members  of  the  court  'as  to  the  point  of 
practice  which  arose  in  the  case  of  Roberts  v.  Plant, 
with  regard  to  the  power  of  referring  summonses  from 
chambers.  We  are  of  opinion  that,  under  the 
Judicature  Act  of  1894,  the  old  power  of  referring 
summonses  at  chambers  by  a  judge  to  the  Divisional 
Court,  so  far  as  regards  oases  in  which  the  appeal 
now  lies  direct  from  the  judge  at  chambers  to  the 
Court  of  Appeal,  is  gone.  Neither  can  a  summons  be 
referred  to  this  court.  We  think  that  the  proper 
practice  is  for  the  judge  at  chambers  in  every  such 
case  either  to  make  an  order  on  the  summons  or  to 
refuse  to  make  any  order,  giving  leave  to  appeal  if 
it  is  necessary,  and  if  he  thinks  proper  so  to  do. 

Solicitors  for  the  plaintiff,  C.  Robinson  <fc  Co. 

Solicitors  for  the  defendant,  T.  A.  Dennison  &  Co.f 
for  Plant,  Dudley. 


Prom  Q.  B.  Div.  ) 

(Lord  Halsbury ;  and  Iindley  >  Nov.  28 ;  Deo.  19. 
and  A.  L.  Smith,  L.JJ.)       ) 

MIDLAND  BATLWAY  Co.  V.  GUARDIANS  OF  THE  POOR 

of  Edmonton  Union,  (a.) 

Poor  law — Commencement  of  proceedings — Prosecution 
with  "  due  diligence  " — Limitation  of  time  for  pay- 
ment of  debt — Justices — Quarter  sessions — Taxation 
of  costs  out  of  sessions — Consent — Poor  Law  (Payment 
of  Debts)  Act,  1859  (22  &  23  Vict.  c.  49),  ss.  1,  4— 
12  &  13  Vict.  c.  45,  s.  8. 

On  an  appeal  at  quarter  sessions  on  the  13th  of  July, 
1892,  the  present  defendants,  the  E.  Union,  were  ordered 
to  pay  to  the  present  plaintiffs  the  costs  of  the  appeal. 
No  application  was  made  and  no  consent  given  to 
tax  the  costs  out  of  sessions.  In  November  following 
the  clerk  of  tlie  peace  refused  to  tax  the  costs,  and  on 
the  1th  of  January,  1893,  the  court  of  quarter  sessions, 
then  sitting,  made  an  order  for  taxation,  and  on  the 
26th  of  January,  1893,  the  costs  were  taxed.  An  un- 
successful attempt  was  made  to  quash  that  order.  The 
present  defendants  then  declined  to  pay  the  amount,  on 
the  ground  that  by  section  1  of  22  &  23  Vict.  c.  49 
they  were  prohibited  from  paying  any  debt  except  within 
the  half-year  when  it  had  been  incurred,  or  within 
three  months  after  the  expiration  of  that  half-year. 
The  plaintiffs,  on  the  2nd  of  March,  1894,  commenced 
this  action  against  the  defendants  for  a  mandamus, 
asserting  that  they  were  entitled  to  payment  under  section 
4  of  the  same  Act,  because  they  had,  within  the  time 
limited  by  section  1,  commenced  proceedings  before  a 
competent  authority  to  obtain  taxation  of  the  costs,  and 
had  prosecuted  the  same  with  due  diligence  to  final 
settlement  of  sthe  claim. 

Held,  by  Lord  Halsbury  and  A.  L.  Smith,  L.J. 

(a.)  Beported  by  W.  Shalloboss  Goddard,  Esq., 
Barrister-at-Law. 
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(Iindley,  L.J.,  dissenting),  that  the  effort  by  the  present 
plaintiffs  to  tax  the  costs  in  November,  1892,  was  not 
the  commencement  of  proceedings  within  the  meaning  of 
section  4,  but  was  an  effort  to  complete  other  proceedings 
begun  in  July.  Further,  until  the  sum  of  money  to  be 
paid  by  the  present  defendants  was  ascertained,  there  was 
no  debt,  claim,  or  demand  become  due  or  incurred  by 
tJie  present  defendants,  and  as  the  costs  were  ascertained 
on  the  26th  of  January,  1893,  and  the  action  was  not 
begun  until  the  2nd  of  March,  1894,  the  defendants 
could  not  lawfully  pay  the  costs. 

Appeal  by  the  defendants  from  an  order  of 
Charles,  J. 

The  action  was  for  a  mandamus  to  enforce  an  order 
of  quarter  sessions,*  dated  the  13th  of  July,  1892,  by 
which  the  present  defendants  were  ordered  to  pay  the 
present  plaintiffs'  costs  of  a  poor  law  appeal. 

The  writ  in  the  present  action  was  not  issued  until 
the  2nd  of  March,  1894,  and  the  defendants  had  a 
good  defence  to  it  under  the  Poor  Law  (Payment  of 
Debts)  Act,  1859  (22  &  23  Vict.  c.  49),  s.  1,  unless 
the  case  were  brought  within  section  4  of  the  same 
statute. 

Section  1  provides  that,  "  with  respect  to  any  debt, 
claim,  or  demand  which  may  be  lawfully  incurred  by 
or  become  due  from  the  guardians  of  any  union,  such 
debt,  claim,  or  demand  shall  be  paid  within  the  half- 
year  in  which  the  same  shall  have  been  inourred  or 
become  due,  or  within  three  months  after  the  expira- 
tion of  such  half-year,  but  not  afterwards.  .  .  . 
Provided  that  the  Poor  Law  Board,  by  their  order, 
may,  if  they  see  fit,  extend  the  time  within  which 
such  payment  shall  be  made  for  a  period  not  exceed- 
ing twelve  months  after  the  date  of  such  debt,  claim, 
or  demand."  On  the  13th  of  February,  1894,  the 
Local  Government  Board  refused  to  extend  the  time. 

Section  4  provides  that  "  if  any  person  claiming  any 
debt  or  demand  shall  have  commenced  or  shall  here- 
after commence  proceedings  before  any  justice  or 
other  competent  authority  within  the  time  appointed, 
or  any  extension  of  the  same,  and  shall,  with  due 
diligence,  prosecute  suoh  proceedings  to  judgment  or 
other  final  settlement  of  the  question,  such  judgment 
shall  be  satisfied  by  the  guardians  against  whom  the 
same  may  be  brought,  notwithstanding  that  such 
judgment  may  be  recovered  or  such  final  settlement 
arrived  at  after  the  expiration  of  the  period  provided, 
and  all  proceedings  taken  by  mandamus  or  otherwise 
for  the  enforcing  of  such  judgment  without  delay 
shall  be  deemed  to  be  within  the  operation  of  this 
section." 

The  poor  law  half-years  expire  on  the  25th  of 
March  and  the  29th  of  September. 

In  1892  the  present  plaintiffs  and  the  present 
defendants  were  engaged  in  litigation  with  reference 
to  a  poor  law  matter.  In  the  course  of  that  litigation 
— viz.,  on  the  13th  of  July,  1892 — upon  an  appeal  at 
quarter  sessions,  the  present  defendants  were  ordered 
to  pay  to  the  present  plaintiffs  the  costs  of  the 
appeal. 

In  November,  1892,  the  present  plaintiffs  sent 
in  their  bill  of  costs  to  the  clerk  of  the  peace 
to  be  taxed,  and  they  obtained  an  appointment 
for  the  5th  of  December,  1892.  The  clerk  of 
the  peace,  however,  declined  to  tax  them,  on  the 
ground  that  there  was  no  agreement  to  tax  out 
of  sessions,  and  that  he  had  no  jurisdiction  to  tax 
them.  The  present  plaintiffs  thereupon,  on  the 
7th  of  January,  1893,  applied  to  the  next  quarter 
sessions  for  an  order  to  tax  the  costs,  and  the  court 
made  an  order  accordingly,  and  on  the  26th  of 
January,  1893,  in  obedience  to  this  order,  the  costs 
were  taxed  at  a  sum  of  £206  17s.  7d.  The  present 
defendants  still  refused  to  pay,  and,  after  some  delay 
— viz.,  on  the  29th  of  June,  1893 — the  defendants  I, 


removed  this  order  into  the  High  Court  under  12  &  13 
Vict.  c.  45,  s.  18,  and  on  the  7th  of  August,  1893, 
they  moved  for  and  obtained  an  order  nisi  to 
quash  it,  on  the  ground  that  the  court  of  quarter 
sessions  had  no  jurisdiction  to  make  it.  Cause 
was  shown  by  the  present  plaintiffs  against  the 
rule  in  November,  1893,  and  the  rule  was  then 
discharged  with  costs.  From  this  order  of  the  High 
Court  there  had  been  no  appeal.  The  order  of  the 
7th  of  January,  1893,  was  made  on  the  ground  that, 
although  there  had  been  no  express  agreement  to  tax 
the  costs  out  of  sessions,  there  had  been  an  implied 
agreement  to  that  effect.  The  High  Court  apparently 
arrived  at  the  same  conclusion  when  it  refused  to 
quash  the  order  of  the  7th  of  January,  1893. 

On  the  2nd  of  March,  1894,  the  present  action  was 
instituted  by  the  railway  company  against  the 
guardians  for  a  mandamus  to  enforce  the  order  of 
quarter  sessions  for  the  payment  of  costs. 

Charles,  J.,  at  the  trial  of  the  action  held  that  the 
application  to  tax  in  December,  1892,  was  a  "com- 
mencement of  proceedings "  within  section  4  of  the 
Poor  Law  (Payment  of  Debts)  Act,  1859 ;  that  they 
had  been  prosecuted  with  due  diligence ;  and  there- 
fore granted  a  mandamus  to  enforce  the  order  of 
quarter  sessions. 

The  defendants,  the  guardians,  appealed. 

A.  Macmorran  and  R.  Cunningham  Qlen,  for  the 
appellants. — The  statute  has  been  held  to  be  in  the 
nature  of  a  statute  of  limitations  :  see  Baker  v. 
Guardians  of  the  BiUericay  Union,  2  H.  &  C.  642, 
12  W.  E.  C.  L.  Dig.  99;  West  Ham  Union  Guar- 
dians v.  Bath  Union  Guardians,  54  J.  P.  69 ; 
Queen  v.  Long,  1  Q.  B.  740.  No  proceeding  was 
taken  within  section  4  of  the  Act  before  the  29th  of 
June,  1893,  so  as  to  take  the  case  out  of  section  1, 
and  therefore  section  4  applies.  Assume  that  the 
claim  only  arose  when  the  order  was  drawn  up,  on  the 
23rd  of  February,  1893,  and  not  when  the  order  was 
made  in  July,  1892 ;  then  that  half-year  expired  on 
the  25th  of  March,  and  the  statutory  period  on  the 
25th  of  June,  and  nothing  was  done  until  the  29th  of 
June,  when  the  order  was  removed  into  the  High 
Court ;  so  that  there  was  no  commencement  of  pro- 
ceedings in  time  within  the  Act.  This  being  an 
action  for  a  mandamus,  a  separate  and  independent 
proceeding,  it  is  a  long  time  after  the  period  limited  by 
the  Act,  whichever  way  it  is  read.  The  important 
date  is  the  date  of  the  writ  in  the  action,  and  not  the 
date  of  the  order  for  taxation.  Again,  this  being  a 
case  of  prerogative  mandamus,  the  court,  in  the 
exercise  of  its  discretion,  will  not  give  relief  where 
there  is  another  specific  remedy  available.  The  costi 
could  have  been  enforced  by  distress  under  Baines' 
Act  (12  &  13  Vict.  c.  45),  or  by  removal  into  the  High 
Court  under  section  18.  Charles,  J.,  refused  to  allow 
that  defence  to  be  raised,  because  it  was  not  pleaded. 
We  submit  we  are  allowed  to  raise  it.  Before  the 
application  to  tax,  the  claim  is  not  liquidated,  and 
only  after  the  taxation  can  any  question  arise  as  to 
whether  proceedings  have  been  taken  or  not :  Sieve** 
v.  Jeacocke,  11  Q.  B.  731.  [Lindlby,  L.J.,  referred 
to  Queen  v.  Guardians  of  Stepney  Union,  L.  R.  9  Q.  B. 
383,  22  W.  R.  Dig.  138.] 

Balfour  Browne,  Q.C.,  and  Ernest  Page,  for  the 
plaintiffs. — We  base  our  claim  on  the  order  of  the  7th 
of  January,  1893,  which  dates  back  to  the  5th  of 
December,  1892,  which  would  be  within  the  three 
months.  After  the  court  of  quarter  sessions  said  we 
were  to  have  our  money  it  was  a  "  proceeding  "  when 
we  went  before  the  clerk  of  the  peace  to  get  the  costs 
taxed.  [Lord  Halsbuby.— I  doubt  whether  the  clerk 
of  the  peace  is  a  competent  authority ;  I  think  he  '» 
merely  the  servant  of  the  sessions.]    In  any  case  we 
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exercised  "  due  diligence."  We  could  not  have  issued 
execution  against  anybody  under  Baines'  Act.  The 
Union  Assessment  Committee  Act,  1864  (27  &  28 
Vict.  c.  39),  throws  on  the  guardians  the  duty  of 
paying  any  costs  incurred  by  the  assessment  com- 
mittee at  quarter  sessions,  and  we  simply  ask  them  to 
perform  their  statutory  duty.  [Eindley,  L.J., 
referred  to  Rhodes  ▼.  Guardians  of  Pateley  Bridge 
Union,  51  L.  T.  N.  S.  235,  33  W.  R.  Dig.  152.] 

Macmorran,  in  reply. — The  guardians  have  no 
power  to  get  money  except  through  the  overseers  of 
the  poor.  Until  there  has  been  a  taxation  the  order 
cannot  be  drawn  up,  and  therefore  there  cannot  be  a 
"proceeding"  commenced.  If  there  had  been  a 
consent  to  tax,  as  soon  as  the  order  was  drawn  up  the 
plaintins  would  have  enforced  it  instead  of  wasting 
time  and  money. 

Cur.  adv.  vult. 

Dec  19.— Lord  Halsbuby  read  the  following  judg- 
ment:— Upon  an  appeal  at  quarter  sessions  on  the 
13th  of  July,  1892,  the  defendants  were  ordered  to 
pay  tbe  costs.     No  application  was  made  to  consent 
to  tax  out  of  sessions,  and  certainly  no  express  con- 
sent was  given.    Mr.  Poland  left  before  the  case  was 
concluded,  and  noted  on  his  brief  what  he  thought 
most  be  the  arrangement  made.     In  the  following 
November  an  application  was  made  to  the  clerk  of 
the  peace  to  tax,  and  he  refused  to  do  so,  on  the 
ground  that  no  consent  to  tax  out  of  sessions  had 
been  given.     If  no  consent  had  been  given  this  was 
right.    The  ascertaining  of  the  costs  is  a  judicial  act 
to  be  done  by  the  court,  and,  unless  consent  is  given, 
the  clerk  of  the  court  has  no  jurisdiction  to  entertain 
tbe  question.    When  the  sessions  are  being  held  he 
can,  of  course,  under  the  supervision  and  direction  of 
the  magistrates,  act  as  their  officer,  but  it  is  as  their 
officer  only.    Now  the  necessity  of  consent  being  con- 
ceded, my  brother  Wills  thought  that  that  consent 
could  be  inferred.     I  am  unable  to  understand  from 
what  facts.    None  are  stated,  and,  if  you  are  to  infer 
consent  from  the  fact  that  it  is  customary  to  ask  for 
consent  and  to  obtain  it  when  asked,  it  affords  no 
ground  for  saying  that  you  can  infer  it  when  it  is  not 
asked  and  not  given.      However,  in  the  following 
January,  1893,  the  court  of  quarter  sessions  thought 
itself  at  liberty  to  order  the  taxation,  and  on  the  26th 
of  that  month  they  were  taxed  at  £206  17s.  7d.,  and 
ordered  to  be  paid.    An  attempt  was  made  unsuccess- 
fully to  quash  that  order,  and  if  that  question  were 
now  before  us  I  should  say  that  order  ought  to  have 
been  quashed.    My  brother  Wills,  as  I  have  said,  in- 
ferred consent.     For  the  reasons  I  have  given  I  think 
it  would  be  a  dangerous  precedent  to  infer  consent 
from  such  premisses  as  are  alone  to  be  found  here, 
and  the  quarter  sessions  cannot  give  itself  jurisdic- 
tion by  finding  a  fact  of  which  there  is  no  legal 
evidence  before  it.     My  brother  Wright,  however, 
took  a  different  ground.    He  said  that  the  court  of 
quarter  sessions  is  a  continuing  court,  and  that,  there- 
fore, the  court  in  January  had  jurisdiction  to  award 
costs  and  order  them  to  be  taxed  as  of  the  previous 
sessions  in   July.     I  am  sure  the  learned  judge's 
attention  cannot  have  been  called  to  the  oth  seotion 
of  the  12  &  13  Vict.  c.  45.     That  section  provides 
that  "  upon  any  appeal  to  any  court  of  general  or 
quarter  sessions  of  the  peace,  the  court  before  whom 
tine  same  shall  be  brought  may,  if  it  think  fit,  order 
and  direct  the  party  or  parties  against  whom  the  same 
■hall  be  decided  to  pay  to  the  other  party  or  parties 
inch  coots  and  charges  as  may  to  such  court  appear 
just  and  reasonable."    The  Legislature  knew  very 
well  that,  whatever  may  be  the  identity  of  the  court 
as  an  abstraction,  it  occasionally  consists  of  different 
persons,   and  has  provided  that  the  power  to  order 


costs  shall  be  exercised  by  the  court  before  which 
the  appeal  is  tried,  and  that  ground,  therefore,  fails 
also.  I  confess  I  should  feel  some  hesitation  myself 
if  the  case  were  to  turn  upon  whether  we  ought  to 
pive  effect  to  an  order  made,  as  I  think,  without 
jurisdiction,  though  it  is  now  unappealable,  and 
though  an  ineffectual  attempt  to  quash  it  has  been 
made.  But  it  is,  I  think,  open  to  argument,  when  it 
is  sought  to  make  it  the  basis  of  further  proceedings, 
whether  you  may  not  inquire  whether  the  basis  is 
sound  or  not  although  unappealable  as  an  order.  I 
have  thought  it  right  to  refer  to  these  points  as  they 
were  urged  in  the  argument  before  us,  and,  if 
unchallenged,  might  seriously  affect  the  practice  at 
sessions,  which,  so  far  as  my  experience  is  concerned, 
has  been  uniform  for  a  long  series  of  years. 

But,  in  truth,  the  real  question  in  this  case  turns 
upon  the  proper  construction  of  an  Act  which  deals 
with  boards  of  guardians.  The  Act  enacts  that 
boards  of  guardians  shall  pay  any  debt,  claim,  or 
demand  which  may  be  lawfully  incurred  or  become 
due  from  them  within  the  half-year  in  which  the 
same  shall  have  been  incurred  or  become  due,  or 
within  three  months  after  the  expiration  of  such  half- 
year,  and  not  afterwards.  [[His  lordship  read 
sections  1  and  4.]  Now  this  action  began  on  the  2nd 
of  March,  1894.  If  section  1  is  the  seotion  applic- 
able the  action  is  out  of  date.  It  has  been  urged, 
however,  that  seotion  4  of  the  statute  preserves  the 
continuity  of  the  proceedings,  so  that  the  protection 
of  that  section  can  be  invoked  to  make  what  I 
have  described  "  a  prosecuting  with  due  diligence  to 
judgment,  or  other  final  settlement  of  the  debt,  claim, 
or  demand."  I  do  not  think  the  effort  to  tax  was 
the  commencing  of  proceedings.  Assuming  for  this 
purpose  consent  to  tax  out  of  sessions,  it  was  an 
effort  to  complete  proceedings  begun  in  July. 
Furthermore,  until  a  sum  of  money  which  was 
susceptible  of  payment  was  ascertained,  there  was  no 
debt,  claim,  or  demand  become  due  or  incurred  by 
the  guardians.  The  plaintiffs  would  not,  therefore, 
be  able  to  show  such  proceedings  as  would  even 
enable  the  guardians  to  pay  without  disobeying  the 
Act  of  Parliament.  The  1st  section  prohibits  them, 
unless  the  4th  applies,  and,  I  think,  upon  these 
data,  the  4th  seotion  cannot  apply.  For  these 
reasons,  however  reluctantly,  I  have  come  to  the 
conclusion  that  the  defendants  are  entitled  to  judg- 
ment. I  say  reluctantly,  because  there  is  no  doubt  a 
good  and  legitimate  debt  which  they  ought  to  have 
paid,  and  the  payment  of  which,  by  one  quibble  or 
another,  they  have  succeeded  in  postponing  until  the 
time  has  gone  by  within  which,  by  law,  it  can  be 
paid.    The  appeal,  I  think,  must  be  allowed. 

Letdley,  L.J.,  read  the  following  judgment  to 
the  contrary  effect : — This  is  an  action  of  mandamus 
to  enforce  an  order  of  quarter  sessions,  dated  the  13th 
of  July,  1892,  by  which  the  defendants  were  ordered 
to  pay  the  plaintiffs  the  costs  of  a  poor  law  appeal. 
These  costs  have  since  been  taxed  at  £206  17s.  7d. 
They  were  taxed  on  the  26th  of  January,  1893.  The 
writ  in  this  action  was  not  issued  until  the  2nd  of 
March,  1894,  and  the  defendants  have  a  defence  to  it 
under  the  statute  22  &  23  Vict.  c.  49,  s.  1,  unless  the 
case  be  brought  within  section  4  of  the  same  statute. 
[His  lordship  read  the  sections,  and  continued: — ] 
The  poor  law  half-years  expire  on  the  25th  of  March 
and  the  29th  of  September.  In  November,  1892,  the 
plaintiffs  sent  in  their  bill  of  costs  to  the  clerk  of  the 
peace  to  be  taxed,  and  they  obtained  an  appointment 
for  the  5th  of  December,  1892.  The  clerk  of  the 
peace,  however,  declined  to  tax  them,  on  the  ground 
that  there  was  no  agreement  to  tax  out  of  sessions, 
and  that  he  had  no  jurisdiction  to  tax  them.    The 
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plaintiffs  thereupon,  on  the  7th  of  January,  1893 
applied  to  the  next  quarter  sessions  for  an  order  to 
tax  the  costs,  and  the  court  made  an  order  accord- 
ingly, and  on  the  26th  of  January,  1893,  the  costs 
were  taxed  in  obedience  to  this  order.  The  defend- 
ants still  refused  to  pay,  and,  after  some  delay — viz., 
on  the  29  th  of  June,  1893 — the  defendants  moved  this 
order  into  the  High  Court,  and  on  the  7th  of  August, 
1893,  they  moved  for  and  obtained  an  order  nisi  to 
quash  it,  on  the  ground  that  the  court  of  quarter 
sessions  had  no  jurisdiction  to  make  it.  Cause 
was  shown  against  the  rule  in  November,  1893, 
and  the  rule  was  then  discharged  with  costs  (see 
70  L.  T.  N.  S.  355).  From  this  order  of  the  High 
Court  there  has  been  no  appeal.  The  order  of  the 
7th  of  January,  1893,  was  made  on  the  ground  that, 
although  there  had  been  no  express  agreement  to 
tax  the  costs  out  of  sessions,  there  had  been  an  implied 
agreement  to  that  effect.  The  High  Court  apparently 
arrived  at  the  same  conclusion  when  it  refused  to 
quash  the  order  of  the  7th  of  January,  1893.  Be  the 
reason  good  or  bad,  that  order  stands,  and  cannot  be 
questioned  now.  The  case,  therefore,  stands  thus : — 
The  plaintiffs'  right  to  be  paid  the  costs  in  question 
accrued  when  the  order  to  pay  them  was  made — viz., 
on  the  13th  of  July,  1892.  The  plaintiffs  took  the 
proper  proceedings  to  have  them  taxed  in  November, 
.  1892,  which  was  within  the  time  mentioned  in  the 
statute.  They  were  taxed  after  the  expiration  of  that 
time — viz.,  on  the  26th  of  January,  1893,  and  no 
further  proceedings  were  taken  to  enforce  payment 
of  them  until  more  than  twelve  months  afterwards — 
viz.,  the  2nd  of  March,  1894.  This  delay  is  to  be 
accounted  for  by  the  conduct  of  the  defendants  and 
by  the  proceedings  taken  by  them  to  quash  the  order 
of  the  7th  of  January,  1893. 

It  is  to  be  observed  that  the  statute  on  which  this 
case  turns  is  not  like  an  ordinary  statute  of  limita- 
tions ;  it  does  not  say  that  no  action  shall  be  brought 
after  a  certain  time.  The  statute  is  addressed  to 
payments  which  the  guardians  have  to  make,  and  it 
limits  a  time  for  making  them.  The  question,  there- 
fore, is,  not  whether  this  action  is  brought  within  a 
given  time,  but  whether,  when  it  was  commenced,  it 
was  too  late  for  the  defendants  lawfully  to  pay  the 
oosts  in  question.  If  it  was,  the  court  ought  not  to 
order  the  defendants  to  pay  those  oosts,  but,  if  it  was 
not,  the  court  ought  to  do  so  Charles,  J.,  held  that 
the  plaintiffs'  demand  came  within  section  1  of  the 
statute  on  the  13th  of  July,  1892,  when  the  defend- 
ants were  ordered  to  pay  the  plaintiffs  their  costs. 
He  further  held  that  the  proceedings  to  tax,  being 
commenced  in  sufficient  time,  brought  the  case 
within  section  4  of  the  Act,  and  he,  therefore,  gave 
judgment  for  the  plaintiffs.  I  think  he  was  right  on 
both  points.  A  construction  of  section  1,  which 
would  confine  it  to  the  demands  for  ascertained  sums, 
would  enable  persons  having  claims  to  keep  them 
back  until  they  were  in  danger  of  being  barred  by  the 
ordinary  statute  of  limitations.  Such  a  construction 
would  entirely  defeat  the  object  of  the  Act.  A  de- 
mand for  an  account,  or  for  costs  not  yet  ascertained 
by  taxation,  is,  therefore,  I  think,  within  section  1  of 
the  Act.  If  so,  section  1  applied  to  this  case  on  the 
13th  of  July,  1892.  But  it  is  equally  obvious  that 
the  plaintiffs  could  not  compel  the  defendants  to  pay 
the  costs  until  they  were  taxed.  It  was  necessary 
for  the  plaintiffs  to  take  proceedings  to  get  them 
taxed.  This  they  did  in  time,  and  the  proceedings 
then  taken  were,  I  think,  "proceedings  commenced  " 
within  the  meaning  of  section  4.  This  construction 
is,  I  think,  aided  by  section  5,  which  relates  to  the 
payment  of  oosts  to  solicitors  employed  by  the  guar- 
dians. I  do  not  think  the  Act  requires  the  costs  to 
be  taxed  within  the  time  limited  by  seotion  1,  if  pro- 


ceedings to  obtain  a  taxation  are  commenced  within 
that  time.  If  I  am  right  in  this,  the  only  other 
question  is,  whether,  proceedings  having  been  com- 
menced in  time,  they  have  been  prosecuted  with  due 
diligence.  The  defendants  would  not  pay,  and  a 
mandamus  was  right  and  proper.  No  doubt  this 
action  might  have  been  commenced  earlier,  bat, 
having  regard  to  the  position  taken  up  by  the  de- 
fendants, and  their  attempts  to  quash  the  order  of 
January,  1893,  I  agree  with  Charles,  J.,  in  thinking 
that  there  has  been  no  undue  delay  on  the  part  of  the 
plaintiffs  in  prosecuting  their  demand.  For  these 
reasons  I  am  of  opinion  that  the  case  is  brought  within 
section  1  of  the  Act,  and  is  taken  out  of  it  by  section  4, 
and  that,  consequently,  this  appeal  ought  to  be  dis- 
missed. 

A.  L.  Smith,  L.J. — This  is  an  action  for  a  mandamus 
to  compel  the  defendants  to  pay  to  the  plaintiffs 
£206  17s.  7d.,  the  taxed  costs  of  an  appeal  brought 
by  the  plaintiffs  against  them  at  the  Middlesex  Ses- 
sions, which  have  been  ordered  by  the  quarter 
sessions  to  be  paid  by  the  defendants  to  the  plaintiff*. 

Many  points  were  taken  and  argued  upon  toil 
appeal  on  behalf  of  the  guardians,  and  the  fin* 
which  arises  is  that  expressly  raised  by  the  statement 
of  defence — viz.,  that  the  enactments  of  the  22  &  23 
Vict.  c.  49,  ss.  1,4,  which  relate  to  the  limit  of  time 
in  which  boards  of  guardians  are  to  pay  debti 
incurred  by  them  applies,  and,  consequently,  the 
plaintiffs'  action  is  brought  too  late. 

Charles,  J.,  held  that  this  defence  was  ill  founded. 
Without  entering  upon  the  controversy  which  arose 
as  to  whether  there  had  or  had  not  been  an  agree- 
ment to  tax  these  costs  out  of  sessions,  in  my  judg- 
ment it  must  be  taken  after  the  order  of  sessions  of 
the  7th  of  January,  1893,  for  taxation  and  payment, 
confirmed  by  the  order  of  the  Divisional  Court, 
which  stands  unappealed  against,  and  is  now  un- 
appealable, that  the  order  upon  the  defendants  to 
pay  the  taxed  costs  of  the  plaintiffs  is  a  valid  order, 
ana  binding  upon  them,  and  that  it  is  too  late  for  the 
defendants  to  attempt  to  get  behind  the  order  and  to 
seek  in  these  proceedings  to  invalidate  it.  The  order 
stands  unimpeached,  and  must  be  given  effect  to. 

I  entirely  agree  with  Charles,  J.,  that  unless  then 
was  an  agreement  in  court  to  tax  the  oosts  out  of 
court  they  must  be  taxed  in  court,  and  no  subsequent 
court  of  quarter  sessions  had  jurisdiction  in  As) 
matter,  and  I  eq  ually  disagree  with  the  novel  don*  ■ 
trine  propounded  by  Wright,  J.,  when  this  case  *U 
before  him  and  Wills,  J.,  in  the  Queen's  Bench  ^ 
Division,  that  this  was  not  so :  70  L.  T.  Rep.  N.  & 
355. 

The  dates  stand  thus :  On  the  13th  of  July,  18991 
judgment  at  quarter  sessions  was  given  for  tfcsi: 
plaintiffs,  and  the  defendants  were  ordered  to  ptf 
the  taxed  costs  of  the  plaintiffs. 

Upon  the  5th  of  December,  1892,  the  plaint* 
carried  in  their  bill  of  costs  to  be  taxed. 

Upon    the  7th  of   January,    1893,    upon 
of  the  clerk  of  the  peace  to  tax  them,   upon 
ground  that  there  had  been  no  agreement  to  tax  ossV 
of  court,  the  court  of  quarter  sessions  ordered 
to  be  taxed  and  paid  by  the  defendants,  and 
the  26th  of  January,   1893,   they  were  acoo: 
taxed  at  the  sum  of  £206  17s.  7d. ;  upon  the 
of  February,  1893,  the  guardians  were  seared 
an  order  of  the  quarter  sessions,  made  as  of 
13th   of   July,    1892,   to   pay   the   oosts  ;    and 
present  action  was  not  brought  by  the  plaintiffs 
the  2nd  of  March,  1894. 

By  the  22  &  23  Vict,  c  49  it  is  enacted  (i 
[The  Lord  Justice  read  seotion  1,  and  oonttnned : 

It  is  admitted  that  the  half-years  end  upon 
2oth  of  March  and  the  29th  of  September  in 
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year,  and  that  the  three  months  after  would  there- 
fore expire  upon  the  25th  of  June  and  the  25th  of 
December  respectively. 

I  cannot  doubt  that,  whether  the  order  of  the  13  th 
of  July,  1892,  or  that  of  the  7th  of  January,  1893, 
or  the  date  of  taxation,  viz.,  the  26th  of  January, 
1893,  be  taken  as  the  date  upon  which  the 
£206  17s.  7d.  was  incurred  or  became  due,  these  costs 
—at  any  rate  after  the  26th  of  January,  1893— con- 
stitute a  debt,  claim,  or  demand  within  the  meaning 
of  section  1,  and  that  the  2nd  of  March,  1894,  was 
therefore  too  late  to  bring  an  action  to  recover  them, 
and  that  the  defendants,  under  section  1  of  this  Act, 
have  an  answer  to  this  action. 

But  it  is  said  on  behalf  of  the  plaintiffs  that, 
though  this  may  be  so,  section  4  of  the  Act  has  to  be 
dealt  with,  and  that,  inasmuch  as  they  carried  in 
their  bill  of  costs  to  be  taxed  upon  the  5th  of  De- 
cember, 1892,  they  then  commenced  proceedings 
within  time  so  as  to  obtain  the  benefit  of  seotion  4, 
this  being  within  the  current  half-year  plus  three 
months  from  the  date  of  the  order  of  the  13th  of 
July,  1892,  which  expired  on  the  25th  of  December, 
1892.    [His  lordship  read  section  4,  and  continued : — ] 

The  point  is,  what  is  the  meaning  of  a  person  who 
claims  any  debt  or  demand  commencing  proceedings 
within  the  time  limited  before  any  competent  author- 
ity, and  prosecuting  the  same  with  due  diligence  to 
judgment  up  to  execution  by  mandamus  or  otherwise  P 
Does  it  mean,  as  the  plaintiffs  contend,  that  the 
carrying  in  of  a  bill  of  costs  to  be  taxed,  in  order  to 
finish  up  the  old  proceedings  long  since  commenced, 
and  which  were  not  proceedings  in  respect  of  any 
debt  or  demand  against  the  guardians,  though  costs 
were  therein  incurred,  is  a  commencement  of  pro- 
ceedings within  the  meaning  of  the  Act,  or  does  it 
mean,  as  the  defendants  contend,  the  commencing 
of  independent  proceedings  to  recover  what  is  due 
and  prosecuting  them  with  due  diligence  to  judgment 
and  execution  ? 

I  do  not  myself  understand  how  it  can  be  said  that 
the  application  in  a  suit  to  have  a  bill  of  costs  taxed 
is  commencing  proceedings  at  all.  It  is  only  the 
continuation  of  the  old  proceedings — a  mere  step 
therein  to  bring  them  to  an  end.  I  read  sections  1 
and  4  thus :  If  proceedings  are  commenced  within  the 
three  months  after  the  current  half-year,  as  prescribed 
by  section  1,  to  recover  what  is  due  from  the  guar- 
dians, and  such  proceedings  are  prosecuted  with  due 
diligence  to  judgment  and  execution  by  mandamus 
or  otherwise,  even  though  these  proceedings  thus 
commenced  and  prosecuted  extend  Deyond  the  three 
months  after  the  current  half-year,  the  guardians  are 
nevertheless  to  satisfy  this  judgment ;  but  if  these 
proceedings  are  not  commenced  within  the  half-year 
or  the  three  months  the  guardians  are  not  to  do  so. 

This  section  has  no  application,  in  my  judgment,  to 
a  step  taken  in  old  proceedings  long  since  commenced, 
and  which  were  not  brought  to  recover  a  debt  due 
from  the  guardians  at  all ;  and  here  it  is,  I  think, 
that  my  brother  Charles  has  erred. 

For  these  reasons  I  have,  I  admit  with  reluctance, 
come  to  the  conclusion  that  the  plaintiffs  are  unable 
to  show  the  commencement  of  any  proceeding  within 
the  meaning  of  the  4th  section  so  as  to  get  out  of 
the  hmit  of  time  prescribed  by  the  1st  seotion ;  and,  , 
this  being  so,  the  defendants  can  rely  upon  section  1,  ' 
and  this  appeal  must  be  allowed,  and  judgment 
entered  for  the  defendants.  y 

Appeal  allowed . 

Solicitors  for  the  appellants,  Howard  A  Shelton,  for 
f*  SheUon,  Lower  Tottenham. 

Solicitors  for  the  respondents,  Beak  &  Co. 
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Charity  —  Administration  —  Scholarship  —  Action  to 
obtain  possession  and  enjoyment — Consent  of  Charity 
Commissioners  —  Stay  of  proceedings  —  Charitable 
Trusts  Act,  1853  (16  &  17  Vict.  c.  137),  s.  17. 

The  foundation  deed  of  a  scholarship  provided  for  the 
awarding  of.  the  scholarship  to  the  duly  qualified  candi- 
date who  should  pass  the  best  examination  in  certain 
subjects.  The  above  action  was  against  the  trustees  of 
the  deed  for  a  declaration  of  the  plaintiff's  title  to  the 
scholarship,  and  an  order  directing  the  plaintiff  to  be 
put  in  possession  thereof.  The  plaintiff  alleged  that  he 
obtained  the  highest  number  of  marks  at  an  examination 
of  candidates,  but  no  award  of  the  scholarship  was 
made.  On  a  motion  to  stay  all  proceedings,  on  the 
ground  that  the  certificate  of  the  Charity  Commissioners 
had  not  been  obtained  pursuant  to  the  Charitable  Trusts 
Act,  1853,  s.  17, 

Held,  that  the  plaintiff,  by  submitting  himself  for 
examination,  did  not  do  anything  which  resulted  in  a 
contract  between  the  plaintiff  and  the  trustees,  and  that 
the  case  made  by  him  related  to  and  involved  the  partial 
execution  or  administration  of  the  trusts  of  the  deed,  and, 
therefore,  tliat  the  action  could  not  be  allowed  to  proceed 
without  the  certificate  of  the  Charity  Commissioners. 

Bendall  v.  Blair,  38  W.  R.  689,  45  Ch.  D.  139,  con- 
sidered and  distinguished. 

Motion. 

The  above  action  was  brought  by  W.  S.  Rooke,  an 
infant,  by  his  father  and  next  friend  for  (1)  a  declara- 
tion that  he  was  entitled  to  the  possession  and  enjoy- 
ment of  a  scholarship  called  the  Bousfield  Scholarship 
subject  to  his  performing  the  conditions  expressed  in 
the  foundation  deed ;  (2)  an  order  directing  the 
defendants,  who  were  the  present  trustees  of  the  deed, 
forthwith  to  put  the  plaintiff  in  possession  accord- 
ingly ;  and  (3)  oosts. 

By  the  foundation  deed  the  trustees  for  the  time 
being  were  to  stand  possessed  of  a  fund  or  endowment 
of  £1,000  for  the  support  of  a  scholarship  in  connec- 
tion with  the  Protestant  Dissenters'  Grammar  School 
at  Mill  Hill,  to  be  called  the  Bousfield  Scholarship, 
upon  certain  trusts  and  subject  to  certain  rules.  It 
was  thereby  provided  that  the  scholarship  should  be 
tenable  for  three  years  from  the  scholar-elect  entering 
at  University  College,  London,  or  New  College, 
London,  at  one  of  which  colleges  the  holder  was  to 
study  during  such  three  years  under  pain  of  forfeiture 
on  his  ceasing  to  do  so,  and  that  after  every  avoid- 
ance thereof  subsequent  to  a  time  now  long  past 
(except  as  thereafter  mentioned)  the  scholarship  was 
to  be  awarded  to  the  pupil  leaving  the  school  and 
going  to  such  college  as  aforesaid  who  should  pass  the 
best  examination  in  subjects  to  be  determined  upon 
from  time  to  time  by  the  examiners  for  the  scholar- 
ship, such  examiners  being  chosen  from  time  to  time 
by  the  trustees,  subject  to  the  approval  of  the  com- 
mittee of  the  school. 

It  appeared  that  an  examination  was  held  in  June, 
1894,  at  which  only  the  plaintiff  and  one  other 
qualified  candidate  presented  themselves,  and  the 
plaintiff  alleged  that  he  obtained  most  marks,  but  the 
defendants  refused  to  award  him  the  scholarship. 

This  was  a  motion  on  behalf  of  the  defendants  for 
a  stay  of  proceedings,  on  the  ground  that  no  order  or 


(a.)  Reported  by  J.  F.  Walsy,  Esq.,  Barrister- 
at-Law. 


314 

TfiE  WEEKLY  REPORTER. 

[Much  16, 1806.] 

VoLXLttL 

High  Cottbt. 

Books  v.  Dawson. 

High  Cottbt. 

certificate  of  the  Charity  Commissioners  authorizing 
or  directing  the  proceedings  had  been  obtained  as 
required  by  the  17th  section  of  the  Charitable  Trusts 
Act,  1853,  and  the  notice  of  motion  went  on  to  ask 
that,  unless  the  same  were  obtained  within  a  month 
from  the  date  of  the  order  on  the  motion,  the  action 
might  stand  dismissed  with  costs. 

It  was  not  disputed  at  the  bar  that  the  scholarship 
was  a  charity  within  the  Act. 

Farwell,  Q.C.,  and  Micklem,  for  the  defendants. — 
The  question  is  whether  plaintiff's  action  can  be  en- 
tertained without  the  authority  of  the  Charity  Com- 
missioners, and  we  say  that  it  cannot :  see  section  17 
of  the  Act  of  1853,  and  the  cases  thereon  of  Hodgson 
v.  Forster,  W.  N.,  1877,  p.  74 ;  Braund  v.  Earl  of 
Devon,  16  W.  R.  1180,  L.  R.  3  Ch.  App.  800,  dis- 
tinguishing Blandford  v.  Thackerell9  2  Yes.  Jun. 
238 ;  Benthall  v.  Earl  of  Kilmorey,  32  W.  R. 
26,  69,  25  Ch.  D.  39;  and  Rendall  v.  Blair,  38 
W.  R.  689,  45  Ch.  D.  139.  Fry,  LJ.'s  "word 
of  explanation "  in  the  last  case  seems  incon- 
sistent with  Bo  wen,  L.J.'s  judgment,  in  which  Fry, 
L.J.,  concurred.  [Chitty,  J. — Fry,  L.J.,  wished  to 
guard  against  appearing  to  lay  down  that  cases  of 
common  law  rights  were  the  only  cases  to  which  the 


section  did  not  apply.]  The  dictum  of  Fry,  L.J.,  at 
any  rate,  does  not  apply  to  the  claim  of  the  plaintiff 
here,  which  is  simply  that  he  is  cestui  que  trust.  His 
allegations  do  not  show,  or  attempt  to  show,  any 
right  to  the  scholarship  by  contract,  so  that  Rendall 
v.  Blair  does  not  govern  this  case.  The  plaintiff, 
moreover,  is,  as  to  contractual  rights,  in  no  better 
position  than  the  plaintiffs  in  Spencer  v.  Harding, 
19  W.  R.  48,  L.  R.  5  C.  P.  561,  where  an  offer  to  sell 
goods  by  tender  was  held  not  to  amount  to  a  con- 
tract to  sell  to  the  persons  who  tendered  highest. 
\Levett,  Q.C.,  referred  to  Carlill  v.  Carbolic  Smoke 
Ball  Co.,  41  W.  R.  210,  [1893]  1  Q.  B.  256.]  The 
only  case  resembling  the  present  in  its  circum- 
stances is  In  re  Nettie's  Charity,  20  W.  R.  965,  L.  R. 
14  Eq.  434,  and  that  was  a  petition  under  Romilly's 
Act.  The  case  was  considered  to  be  within  that  Act, 
which  only  dealt  with  administration.  The  fiat  of  the 
Attorney- General  and  the  consent  of  the  Charity  Com- 
missioners would  be  required :  see  Tudor's  Charitable 
Trusts,  3rd  ed.,  p.  336,  and  cases  there  referred  to. 
Benthall  v.  Earl  of  Kilmorey  is  an  analogous  case  to 
this.  The  plaintiff,  therefore,  cannot  proceed  with 
his  action  without  a  certificate  of  the  Charity  Com- 
missioners under  section  17,  and  the  action  ought  to 
be  stayed. 

Levett,  Q.G.,  and  Wurtzburg,  for  the  plaintiffs. — 
This  is  not  a  case  where  the  commissioners'  consent  is 
required.  It  was  never  the  intention  of  the  Act  to 
prevent  persons  litigating  their  private  rights.  The 
object  was  to  protect  the  charity  {Holme  v.  Guy,  25 
W.  R.  390,  547,  5  Ch.  D.  901),  and  not  to  limit  the 
rights  of  individuals.  The  commissioners*  power  was 
limited  to  preventing  useless  costs  being  incurred  in 
administering  charity  affairs.  Rendall  v.  Blair  shows 
that  neither  a  contractual  right  at  law  nor  an  in- 
dividual equitable  right  is  within  the  section. 
[Chitty,  J.,  referred  to  the  undertaking  imposed  on 
the  plaintiff  by  the  court  in  Rendall  v.  Blair. ~\  An 
action  for  specific  performance  against  trustees  who 
refused  to  carry  out  a  contract  for  a  lease  is  an  ex- 
ample of  a  suit  within  the  words,  but  not  within  the 
scope  of  the  section.  Trustees  are  not  saved  from 
carrying  out  their  agreements  by  the  mere  fact  of 
their  being  trustees.  [Chitty,  J.,  referred  to  Thom- 
son v.  The  University  of  London,  12  W.  R.  733.] 
That  case  is  not  in  point  here.  The  last  case  is 
Fisher  v.  Jackson,  [1891]  2  Ch.  84,  39  W.  R.  Dig. 
83.    On  the  question  of  contract  we  rely  on  Williams 


v.  Carwardine,  4  B.  &  Ad.  621 ;  Brogden  v.  Metro- 
politan Railway  Co.,  2  App.  Cas.  666,  26  W.  R.  Dig. 
55;  and  Carlill  v.  The  Carbolic  Smoke  Ball  Co. 

Arnold  Herbert,  for  the  governors  of  Mill  Hill 
School. 

Chitty,  J. — The  plaintiff  asks  for  a  declaration 
that  under  the  circumstances  he  is  entitled  to  what 
is  termed  possession  and  enjoyment  of  the  scholarship 
in  question,  and  for  an  order  directing  the  defendants, 
who  are  sued  only  as  trustees,  to  put  him  in  posses- 
sion, as  it  is  termed,  and  enjoyment  of  the  scholarship. 
Possession  of  the  scholarship  is  not  a  proper  term. 

Enjoyment  of  the  scholarship  means  payment  out 
of  the  charity  estate  of  £50  a  year,  which,  if  the 
plaintiff  is  right,  he  would  be  entitled  to  as  one  of  the 
objects  of  the  charity.  Possession  is  brought  into 
the  statement  of  claim  for  the  purpose  of  bringing 
the  case,  if  possible,  within  the  range  of  such, 
authorities  as  Holme  v.  Guy,  I  am  referring  to  ctm 
where  the  plaintiff  is  in  possession  of  some  real 
property  and  seeks  to  defend  that  possession  at 
against  trespassers  and  others. 

The  plaintiff  here  sets  forth  a  deed  founding  a 
scholarship,  under  which  examinations  are  to  be  held 
from  time  to  time  by  examiners,  not  by  the  trustee^  . 
subject  to  the  rules  of  the  school,  and  then — ] 
over  some  allegations  which  are  not  really  n 
to  the  case — alleges  that  the  defendants  announced 
that  instead  of  an  examination  which  had  been  held 
another  examination  for  the  said  scholarship  would 
be  held  in  1894 ;    that  the  examination  was  accord- 
ingly held ;  that  two  candidates  presented  themsefraV 
for  examination ;  and  that  the  plaintiff  obtained  tat' 
highest  marks ;  and  it  is  on  those  circumstances  tilt 
the  plaintiff  relies.     For  the  purpose  of  bringing  tat 
case  within  the  scope  of  those  cases  to  which  I  har- 
alluded  it  has  been  argued  that  the  plaintiff  has 
case  of  contract  against  the    defendants.      I 
already  said  that  the  defendants  are  sued  as  trustee] 
of  the  charity,  and  it  would  not  be  right  to  prooasl 
with  the  suit  in  that  form  if  the  case  were  one  of 
contract  binding  the  defendants  personally  to 
obligation.    It  is  quite  clear  that  u  a  trustee  either 
a  charity  or  a  private  trust  were  to  order  a  man  to 
repairs  or  to  employ  a  servant  to  sweep  ont  the " 
unless  there  was  something  to  the  contrary,  he 
be  liable  just  as  any  other  of  her  Majesty's  subj 
and,  if  he  was  not  liable  to  be  sued  as  trustee,  1 
would  be  liable  to  be  sued  as  a  party  to  the  contra* 
In  fact,  such  an  action  as  that  would  have  notaal 
to  do  with  the  circumstance  that  a  man  was  a  trust! 
I  am  speaking  of  a  plain  contract  such  as  I  hi 
stated. 

Now  the  point  made  is  that  there  was  a 
such  as  is  found  in  the  cases  of  an  offer  of  a 
or  the  like.    There,  when  a  public  offer  is  made  ti> 
the  world  proposing  that  some  service  should  be  * 
and  the  service  is  performed,  there  is  a  oontraoti 
point  of  law.     There  may  be  offers  not 
when  the  offer  is  accepted,  in  a  contract.     An 
lent  illustration  of  that  proposition   is   offered 
Spencer  v.  Harding.     In  that  case  the  defendants 
out  a  circular  as  follows :  "  We  are  instructed  to  fl 
to  the  wholesale  trade  for  sale  by  tender  the 
trade  of  A.,  amounting  to  so  and  so,  and  which 
be  sold  at  a  discount  in  the  lot,  payment  to  be  si 
in  cash."    It  was  held  that  this  did  not  amount  f 
contract  or  promise  to  sell  to  the  person  who  a 
the  highest  tender.    The  judgment  of  the  court 
that  this  was,  to  use  Willes,  J.'s  words,  "Al 
proclamation  that  the  defendants  are  ready  to  oi 
for  the  sale  of  the  goods  and  to  receive  offers  fa 
purchase  of  them."    Applying  the  principles  of 
case  to  the  present,  is  there  a  contract  t     In 
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opinion  there  is  nothing  more  than  a  proclamation 
that  an  examination  for  a  scholarship  will  be  held, 
and  there  is  no  announcement  that  the  scholarship 
will  be  awarded  to  the  scholar  who  obtains  the  highest 
somber  of  marks.  Consequently,  by  coming  in  and 
submitting  to  the  examination,  the  plaintiff  did  not 
do  that  which,  in  the  result,  had  the  announcement 
been  different  from  what  it  was,  would  have  resulted 
in  a  contract.  It  is  plain  the  plaintiff  could  not  state 
that  the  announcement  included  the  term  that  the 
scholarship  would  be  awarded  at  all  events  to  the  boy 
who  gets  the  highest  number  of  marks.  That  would 
be  a  most  improbable  announcement  to  be  made  by 
trustees  in  the  position  of  these  defendants.  But, 
whether  probable  or  not,  according  to  the  allegations 
here,  which  I  understand  are  true,  the  announcement 
was  simply  the  announcement  I  have  stated,  and  it 
was  not  coupled  with  any  statement  to  the  effect  that 
the  buy  who  had  the  greatest  number  of  marks  should 
have  the  scholarship. 

The  learned  counsel  for  the  plaintiff  argued  that 
they  are  entitled  to  eke  out  this  imperfect  statement, 
on  which  alone  the  supposed  contract  is  founded,  by 
reference  to  the  trust  deed.     But  the  trust  deed  is  not 
imported  into  the  announcement  of  the  examination 
to  be  held.    When  the  case  is  considered  on  its  merits 
the  meaning  is  that,  according  to  the  charity  deed, 
the  defendants  were  bound  to  award  the  scholarship 
to  the  boy  who  had  the  greatest  number  of  marks. 
That  is  a  distinct  question,  and  that  question  neces- 
■mly  involves  the  execution  of  the  trusts  of  the 
charitable  deed,  or  rather  the  administration  of  the 
charitable  trusts,  not  the  administration  of  all  the 
trusts,  for  that  was  not  meant  by  any  of  the  judges 
who  used  the  term,  but,  what  is  well  known  in  this 
court,  the  partial  administration  or  execution  of  the 
trusts.   I  am  far  from  saying  that,  if  the  plaintiff  had 
made  out  a  case  of   contract  such  as   would  have 
jastined  his  suing  in  an  action  at  common  law,  he 
could  have  maintained  this  claim.     But  it  is  not 
necessary  to  press  this  matter,  because  I  hold  that  the 
case  presented  by  the  statement  of  claim,  deliberately 
and  carefully  framed,  does  not  present  a  case  of  con- 
tract 

What  is  the  result  ?  It  is  neither  more  nor  less  than 
this :  *•  I  am  an  object  of  the  charity,  and  as  such  I  sue 
far  the  enforcement  of  the  charitable  trusts."  That 
brings  the  case  precisely  within  Braund  v.  Earl  of 
Devon.  There  an  attempt  was  made  to  present  the 
case  in  favour  of  the  plaintiff  as  a  private  trust  as 
distinct  from  a  charitable  trust,  and  for  that  reliance 
was  placed  on  Bland/ord  v.  Thackerell.  But  in 
Blandford  v.  Thackerell  there  were  two  distinct 
things.  There  was  an  attempt  on  the  part  of  the 
testator  to  create  a  charitable  trust,  which  failed  by 
reason  of  the  Statute  of  Mortmain;  but  there  re- 
named a  good  private  trust  which  was  capable  of 
enforced.  As  was  pointed  out  by  both  the 
Justices  in  Braund  v.  Earl  of  Devon,  the 
's  case  was  neither  more  nor  less  than  this : 
"I  am  an  object  of  the  charity."  Braund  v.  Earl  of 
Devon  remains  wholly  unaffected  by  the  judgments 
ef  Bowen  and  Fry,  L.J  J.,  in  Bendall  v.  Blair, 
where  those  two  Lords  Justices  overruled  Eay,  J.'s 
isosion,  Cotton,  L.J.,  dissenting.  There  the  plaintiff 
peas  the  master  of  a  charity  school,  and  he  was,  as  is 
atawn  by  Bowen,  L.J.'s  judgment,  which  was  the 
hading'  judgment  of  the  majority  of  the  court, 
Ijapointed  by  contract  with  managers  whose  authority 
was  not  in  question  to  be  the  schoolmaster,  and, 
p  such  schoolmaster,  was  in  possession  of  the 
lahoolhoTiHe.  An  important  point  in  the  case  was 
fe  undertaking  which  the  Court  of  Appeal  obtained 
km  the  plaintiff's  counsel,  which  was  that  they  gave 
ap  all  claim  to  relief  except  on  the  ground  that  the 


alleged  managers,  who  were  seeking  to  disturb  the 
plaintiff  in  the  possession  of  the  schoolhouse,  had  been 
improperly   appointed.      The  substance  of  Bowen, 
L.J.'s  judgment  is  that  the  plaintiff  was  suing  by 
virtue  of  a  common  law  right.      The  case  resolved 
itself  into  this,  that  the  plaintiff  was  in  possession  of 
the  schoolhouse.      It  was  immaterial  whether  he  had 
a  title  or  not  as  against  an  ordinary  trespasser.      He 
was,  by  virtue  of  his  possession,  entitled  at  common 
law  to  bring  his  action  of  trespass,  and  by  virtue  of 
that  common  law  right  he  would  be  entitled  to  the 
equitable  remedy  by  injunction  to  prevent  a  threatened 
trespass.      Having  regard  to  the  undertaking  given, 
the  plaintiff's  case,  in  the  result  as  presented,  was : 
There    are    trespassers,    persons  calling    themselves 
managers  who  are  not  managers,  who  are  endeavour- 
ing to  interfere  with  my  common  law  right  which  is 
incidental  to  my  possession.      Fry,  L.J.,  agreed  with 
that  judgment,  adding  only  one  word  of  explanation, 
and  the  explanation  was  that  he  did  not  intend  to 
confine  the  principle  of  the  judgment  to  cases  of  com- 
mon law  right  only,  but  extended  it  to  individual 
equitable  rights  not  relating  to  the  administration  of 
the  trusts  of  the  charity.     That  was,  for  the  purposes 
of  the  decision,  a  dictum — a  dictum,  however,  in  which 
Bowen,  L.J.,  immediately  concurred.      But  I  take 
Fry,  L.J. '8  words  as  they  stand,  and  the  point  is 
this :  I  do  not  confine  the  principle  to  mere  common 
law  rights,  but  I  say  that  where  there  is  an  individual 
equitable  right  (carefully  guarding  himself)  not  re- 
lating to   the   administration  of  the   trusts  of  the 
charity,  the  sanction  of  the  Charity  Commissioners 
would  not  be  required.     What  exact  cases  the  Lord 
Justice  was  referring  to  it  is  not  necessary  for  me  to 
consider  in  detail — possibly  the  case  of  an  equitable 
right  to  specific  performance  of  a  contract,  and  there 
may  be  others.      The  proposition  was  laid  hold  of  by 
the  plaintiff  to  show  that  wherever  any  person  can 
say :    "  I  am    an    object    of    the  charity,"   he  can 
maintain  an  action  in  regard  to  the  charity  without 
the  consent  of  the  Charity  Commissioners.      In  other 
words,  the  proposition  is  forced  to  this  extent :  that  by 
this  incidental  observation  the  two  Lords  Justices 
overruled     the    decision    of    their    predecessors    in 
Braund  v.  Earl  of  Devon,      I  need  not  add  that  the 
Lords  Justices  did  not  even  mention  that  case,  and 
had  no  intention  of  overruling  it. 

Coming  back  to  the  case  before  me,  I  find  this  case, 
though  of  an  alleged  equitable  right,  is  of  the  nature 
I  have  already  stated,  and  does  relate  to  and  does 
involve  the  partial  execution  or  administration  of  the 
trusts  of  the  charity  deed. 

The  result  is,  in  my  opinion,  that  the  suit  cannot 
proceed  without  the  certificate  of  the  Charity  Com- 
missioners. I  will  not  limit  the  time,  but  the  plaintiff 
must  proceed  with  due  diligence. 

Application  allowed. 

Solicitors  for  the  plaintiff,  Booke  &  Sons. 

Solicitors  for  the  defendants,  Pennington  <fc  Son. 


Chan.  Div. 
North,  J. 


Dec.  19. 


In  re  Shaw. 
Tuckbtt  v.  Shaw,  (a.) 


Inland  Bevenue — Administration — Account  duty — Wt'l 
— Power  of  appointment — Successive   appointments 


(a.)  Reported  by  J.  Arthur  Priob,  Esq.,  Barrister- 
at-Law. 
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High  Court. 


In  be  Shaw.— Great  Northern  Railway  Co.  v.  Palmer. 


High  Court. 


— Customs  and  Inland  Revenue  Act,  1881  (44  &  45 
Viet.  c.  12),  s.  38,  subsection  2  (o)—  Costs. 

In  exercise  of  a  general  power  of  appointment  by  deed 
or  wiU  certain  parts  of  a  trust  fund  were  appointed  by 
deed  by  the  donee,  subject  to  her  own  life  interest  therein. 
By  her  will  the  donee  appointed  the  residue  of  the 
trust  fund,  and  died  in  1893.  On  an  administration 
action  being  brought, 

Held,  that  the  account  duty  under  the  Inland  Revenue 
Act,  1881,  and  costs  of  the  action  were  payable  pro 
rata  out  of  all  the  appointed  shares. 

Farther  consideration. 

This  was  an  action  for  the  execution  of  the  trusts 
of  the  will  of  Charles  Shaw  and  of  deeds  poll 
executed  by  Maria  Smith.  The  question  before  the 
court  was  which  of  the  parties  to  the  action  should  bear 
the  estate  duty  payable  under  the  Customs  and 
Inland  Revenue  Act,  1881,  s.  38,  sub -section  2  (c), 
and  the  costs  of  the  action. 

The  facts  of  the  case  were  as  follows : — Under  the 
will  of  Charles  Shaw,  dated  in  1855,  a  sum  of 
£10,917  8s.  lid.  Consols  was  held  in  trust  for 
Maria  Smith,  for  her  life,  with  remainder  as  she 
should  by  will  or  deed  appoint.  By  deed  poll, 
dated  the  5th  of  June,  1879,  Maria  Smith  appointed 
£2,217  8s.  lid.,  part  thereof,  to  herself,  and  after  her 
death  for  her  children  or  remoter  issue  born  in  her 
lifetime  as  she  should  by  deed  or  will  appoint.  By 
deeds  poll,  dated'respectively  the  3rd  of  Maroh,  1880, 
the  11th  of  November,  1881,  the  29th  of  June,  1882, 
the  21st  of  August,  1883,  and  the  27th  of  July,  1886, 
Maria  Smith  appointed  the  following  sums,  subject 
to  her  life  interest :—  £1,000  to  her  son,  William  Shaw 
Smith,  £1,000  to  the  said  William  Shaw  Smith, 
£2,000  to  the  said  William  Shaw  Smith,  and  £2,000 
to  the  said  William  Shaw  Smith,  and  £500  and 
£1,000  respectively  to  her  daughter,  Maria  Smith. 

In  her  will,  dated  the  19th  of  February,  1887, 
Mrs.  Smith  recited  the  will  of  Charles  Shaw, 
and  the  deeds  poll,  and  that  she  was  desirous  of 
appointing  the  residue  of  the  said  sum  of  £8,700 
Consols — viz.,  £3,200,  appointed  that  the  trustees  of 
the  will  should  after  her  death  stand  possessed  of  the 
said  sum  of  £3,200  New  Three  per  Cent.  Annuities,  or 
the  investments  for  the  time  representing  the  same, 
on  trust  for  her  daughters,  Maria  Smith  and 
Elizabeth  S.  Smith,  share  and  share  alike,  and  she 
declared  that  Maria  Smith  should  not  bring  the  sums 
previously  appointed  'to  her  into  hotchpot.  The 
testatrix  died  in  1893,  and  a  summons  was  taken  out 
for  an  inquiry  as  to  the  beneficiaries  entitled  under 
the  will  of  Charles  Shaw  and  the  deeds  poll  executed 
by  Maria  Smith. 

Everitt,  Q.C.,  and  A.  H.  Jessel,  for  the  plain- 
tiffs, some  of  the  appointees. — The  account  duty 
and  the  costs  of  the  action  must  fall  on  the  residue, 
that  is,  on  the  shares  appointed  by  the  will  to  the 
testatrix's  daughters.  It  may  be  hard  on  them,  but 
we  submit  that  it  is  necessary,  as  the  account  duty  is 
analogous  to  probate  duty.  If  all  parties  entitled  to 
beneficial  interests  are  called  upon  to  contribute,  the 
duty  and  costs  will  be  paid  by  the  individuals  bene- 
ficially entitled,  and  not  out  of  the  aggregate  fund 
subject  to  the  power  of  appointment. 

S.  Hall,  Q.C.,  H. Fellows,  Sir  Arthur  Watson,  Q.C., 
and  Pochin,  for  other  parties  entitled  to  shares  and 
their  incumbrancers  in  the  same  interest. 

The  following  cases  were  cited : — In  re  Croft,  40 
W.  B.  425,  [1892]  1  Ch.  652;  Wilson  t.  Kenrick,  31 
Ch.  D.  658,  34  W.  B.  Dig.  188 ;  In  re  Bourne,  41  W. 
B.  70,  [1893]  I  Ch.  188 ;  Gilbert  ▼.  Whitfield,  48  L.  T. 
N.  S.  383,  31  W.  B.  Dig.  145. 

Sunken  Eady,  Q.C.,  and  Vernon  Smith,  Q.C.,  for 


the  trustees  of  the  will  and  the  daughters  of  Mrs. 
Smith.  [North,  J.,  stated  that  he  only  wished  to 
hear  them  on  the  costs  of  the  administration  action.] 
The  ordinary  rule  in  administration  does  not  apply 
where  it  is  the  case  of  appointments.  The  same  argu- 
ment that  applies  to  the  estate  duty  applies  also  to 
the  costs  of  the  action.  ; 

They  referred  to  Warren  v.  PosOethwaite,  2  Coll. 
108 ;  Moore  v.  Dixon,  29  W.  B.  12,  15  Ch.  D.  566; 
Trollope  v.  RouUedge,  1  De  G.  J.  &  Sm.  662. 

Coborn,  for  parties  served  with  the  order. 

North,  J. — The  question  here  is  perfectly  simple. 
Suppose  there  was  no  question  of  duty  or  costs,  in 
that  case  the  trustees  of  the  will  would  only  have  to 
appropriate  the  sums  appointed.    Of  course,  if  there  j 
were  any  deficiency,  say,  for  instance,  through  fae  '. 
fund  having  been  invested  in  improper  securities,  the 
persons  in  whose  favour  the  last  appointments  wan  j 
made  would  have  to  lose  rather  than  the  others.  Bat 
here  there  is  no  deficiency.    The  fair  way  would  be 
that  each  person  entitled  to  a  share  should  take  it  j 
only  on  paying  the  duty,  which  is  a  charge  imposed  j 
by  the  Government  on  tthe  shares.    Sub-section  2  (c)  j 
of  section  38  of  the  Inland  Bevenue  Act,  1881,  helps*] 
show  the  meaning  of  the  scheme  for  making  estate  dntf 
payable  thereunder.    Persons  had  been  in  the  habitoF 
evading  legacy  duty  by  making  voluntary  set£§* 
ments,  and  it  was  thought  necessary  to  make 
taking  under  such    settlements  equally  liable 
those  who  took  under  wills.    But  I  do  not  see 
it  made  any  other  difference.     I  therefore 
that,  as  the  whole  fund  is  here,  the  account 
must  be  borne  by  the  different  shares  according  J 
their  amount,  and  they  must  also  bear  the  costs  I 
the  action.    The  trustees  must,  therefore,  takeH 
account  duty  and  costs  out  of  the  whole  fund,  si 
charge  each  person  according  to  the  amount  of  hfel 
her  share,  and  in  respect  of  each  share  only  one  sst< 
costs  must  be  allowed.  This  order  to  be  made  snbji 
to  the  general  rule  as  to  incumbered  shares. 

Solicitors,  Woodroffe;  R.  Chapman;  Montague  <M 
set  &  Son  ;  Lovell,  Son,  <fc  Pitfield. 


Feb. 


Q.  B.  Div.  ) 

(Wills  and  Wright,  JJ.)  j 

Great  Northern  Railway  Co.  v.  Palmke. 


Railway  company  —  Condition  indorsed  on 
ticket— -Bye-law — Passenger  travelling  an  to  a 
beyond  the  terminal  station  named  on  ticket — God* 

The  plaintiffs  issued  excursion  tickets  from  P.  h 
by  a  train  which  ran  as  far  as  H.,  a  elation  beyomi 
On  the  face  of  the  ticket  were  the  words,  in  small 
"  See  back  "  ;  and  printed  on  the  back  zoos  the  fcBm 
condition  :  "  If  used  for  any  other  station  than  that\ 
tioned,  the  ticket  will  be  forfeited,  and  the  full  fan 
be  paid.9*  The  company  had  a  bye-law  against  poem 
rebooking  by  the  train  by  which  they  were  traveffiaf 
the  purpose  of  proceeding  on  a  longer  journey. 
defendant,  took  a  return  excursion  ticket  from  P. 
Instead  of  alighting  at  W.,  the  defendant  travdh 
to  H.,  and  there  gave  up  the  first  half  of  the  exc 
ticket,  and  tendered  as  well  the  ordinary  fare,  i 
same  class,  from  W.  to  H.  The  excess  fare  the  an 
refused.  The  defendant,  on  returning  from  £T-f 
the  allowed  time  for  doing  so,  purchased  a  ticket 
and  travelled  on  from  W.  with  the  return  half  < 
excursion  ticket  by  the  same  train,  tendering  at 


(a.)  Reported  by  Erskinb  Reed,  Esq., 
at-Law. 
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High  Court. 


two  tickets  as  the  fare  from  H.      This  the  company 
declined  to  accept ; 

Held,  in  an  action  by  the  company  against  the  defend- 
ant, that,  assuming  the  condition  printed  on  the  back 
of  the  ticket  was  knov-n  to  the  defendant,  the  company 
could  enforce  that  condition,  and  that  the  defendant 
had,  by  travelling  beyond  W.,  forfeited  the  ticket,  and, 
consequently,  that  the  company  had  a  right  to  treat  the 
money  paid  for  it  as  forfeited,  just  as  if  the  defendant 
had  abandoned  the  journey  for  which  the  ticket  was 
issued  and  had  taken  an  altogether  different  journey. 

In  this  case  the  plaintiffs  appealed  from  the  deci- 
sion of  his  Honour  Judge  Bagshawe,  sitting  at  the 
Huntingdon  County  Court,  who  had  entered  judgment 
for  the  defendant  in  an  action  by  the  plaintiffs  to 
reoorer  the  full  ordinary  return  fare  between  Peter- 
borough and  Horncastle,  or,  in  the  alternative,  the 
difference  between  the  excursion  and  ordinary  fare 
from  Peterborough  to  Horncastle  and  back. 

On  the  4th  of  August  last  year  the  plaintiffs  issued 
special  excursion  tickets  from  Peterborough  to  Wood- 
hall  Spa  by  a  train  which  ran  as  far  as  Horn- 
castle, a  station  beyond  Woodhall  Spa.  The 
defendant,  a  lady,  took  an  excursion  ticket  from 
Peterborough  to  Woodhall  Spa,  which  was  available 
for  seven  days,  paying  4s.  6d.  for  it.  The  ordinary 
tingle  fare  to  Horncastle  was  4s.  5|d.,  and  the 
ordinary  return  fare  8s.  lid.  The  ordinary  single 
fare  from  Woodhall  Spa  to  Horncastle  was  5£d.  The 
lady,  instead  of  getting  out  at  Woodhall  Spa,  went 
on  to  Horncastle,  and  there  gave  up  the  first  half  of 
ber  ticket  and  tendered  as  well  the  ordinary  fare  from 
Woodhall  Spa ;  which,  however,  was  refused,  as  the 
sum  she  had  paid  for  the  excursion  ticket  just 
covered  the  ordinary  fare  from  Peterborough  to 
Horncastle  one  way.  On  the  7th  of  August  the  lady 
returned,  and  before  starting  purchased  at  Horn- 
castle a  third  class  ticket  to  Woodhall  Spa.  On  the 
train  arriving  at  Woodhall  Spa  she  did  not  alight, 
hot  travelled  on  to  Peterborough,  where  she  gave  up 
the  two  tickets  as  her  fare  from  Horncastle.  This  the 
company  declined  to  accept,  and  claimed  the  differ- 
ence between  the  4s.  lljd.  she  had  paid  and  8s.  lid. 
which  would  have  been  charged  for  a  return  ticket  from 
Peterborough  to  Horncastle,  the  difference  amounting 
to  Ss.  1 1£<L  That  being  refused,  the  company  sued  the 
lady  in  the  county  court  for  the  full  ordinary  return 
fare  between  Peterborough  and  Horncastle,  or  in  the 
alternative  for  the  sum  of  9s.  lljd.,  the  difference 
between  the  two  fares.  There  was  no  imputation  of 
fraud  against  the  lady,  and  the  company  desired  to 
press  the  case  only  as  a  test  question. 

The  county  court  judge  decided  that,  on  the  general 
law,  the  claim  of  the  company  could  not  be  maintained, 
sad  that  the  printed  condition  on  the  back  of  the 
ticket  was  applicable  to  intermediate  stations,  and  did 
not  apply  to  stations  beyond  which  the  excursion 
terminated.  The  learned  judge  did  not  decide  the 
questions  of  whether  the  condition  indorsed  on  the 
ticket  was  known  to  the  lady,  or  whether  the  com- 
pany, when  issuing  the  ticket,  had  taken  reasonable 
steps  to  direct  the  attention  of  passengers  to  it.  Leave 
to  appeal  was  given  on  the  condition  that  the  com- 
pany undertook  to  pay  the  costs  of  the  appeal  in  any 
event. 

On  the  appeal,  the  company  only  claimed  the 
difference  between  the  ordinary  return  fare  from 
Peterborough  to  Horncastle  and  the  sum  paid  by 
the  defendant. 

C.  A.  BusseU  (FT.  C.  Colville  with  him),  for  the  com- 
pany.— This  was  a  contract  to  carry  a  passenger  on 
special  terms — namely,  at  a  lower  rate  for  a  certain 
journey.  There  was  no  contract  at  all  that  the  ticket 
should  be  used  in  part  payment  of  the  fare  for  a  longer 


journey.  The  ticket,  by  the  lady  proceeding  beyond 
Woodhall  Spa,  was  forfeited,  and  the  defendant 
therefore  became  liable  to  pay  the  ordinary  rate  of 
fare  between  Woodhall  Spa  and  Peterborough  and 
for  the  whole  of  the  journey  that  she  actually  took. 
Supposing  the  passenger  by  an  excursion  train 
intended,  at  the  time  of  taking  such  a  ticket,  to  pro- 
ceed further  by  the  next  train,  and  did  so,  the 
same  objection  could  be  maintained.  The  condition 
printed  on  the  back  of  the  ticket  clearly  applies  to 
all  stations  on  the  excursion  journey,  and  not  merely 
to  the  intermediate  stations.  The  learned  county 
court  judge  was  wrong  in  holding  that  the  condition 
indorsed  on  the  ticket  did  not  apply  to  the  use  of  the 
ticket  for  a  station  beyond  that  named  on  it,  but  only 
to  an  intermediate  station.  The  condition  is  a  very 
common  one,  and  there  is  no  evidence,  as  the  lady 
did  not  appear  at  the  trial  of  the  action,  to  show  that 
the  defendant  was  not  fully  aware  of  the  condition. 
In  fact,  her  conduct  throughout  inferentially  showed 
that  she  was  well  acquainted  with  railway  travel- 
ling. The  decision  in  the  Great  Northern  Railway 
Co.  v.  Winder,  [1892]  2  Q.  B.  595,  41  W.  B.  Dig. 
204,  does  not  apply,  as  it  was  decided  on  other 
grounds.  Beg.  v.  Frere,  3  W.  B.  210,  4  B.  & 
B.  598,  is  also  to  be  distinguished  from  the  present 
case,  because  here,  although  the  action  is  for 
the  difference  between  the  ordinary  return  fare  and 
the  sum  the  defendant  has  paid,  yet  the  argument  is 
that,  the  ticket  being  forfeited,  the  defendant  has,  in 
fact,  paid  nothing. 

C.  Fleetwood  Pritchard,  for  the  defendant. — The 
defendant  did  not  intend  to  use  her  ticket  as  part  pay- 
ment of  the  fare  to  Horncastle  at  all ;  she  treated  it  as 
a  ticket  to  and  from  Woodhall  Spa,  and  her  contract 
with  the  company  under  the  excursion  ticket  was 
completed  when  the  company  had  taken  her  from 
Peterborough  to  Woodhall  Spa  and  back.  The  com- 
pany could  only  demand  the  fare  from  Woodhall 
Spa  to  Horncastle,  and  vice  versd.  It  was  true  she 
had  no  right  to  go  to  Horncastle  without  a  ticket, 
and  the  company's  servants  might  have  prevented  her 
proceeding  by  that  train  without  first  obtaining  one. 
They  did  not  do  so,  however,  and  all  they  could  do 
was  to  demand  the  unpaid  fare,  and  as  they  refused 
to  accept  the  fare  for  the  journey  from  Woodhall  Spa 
to  Horncastle  the  defendant  paid  that  amount  into 
court  as  the  limit  of  her  liability.  The  effect  of  the 
condition  is  this,  that  it  precludes  the  use  of  the 
ticket  for  any  station  other  than  the  station  named — 
that  is,  for  any  intermediate  station.  The  case 
of  the  Great  Western  Railway  Co.  v.  Pocock,  28 
W.  B.  49,  so  far  as  it  goes,  is  in  my  favour. 
On  the  question  of  notice,  the  company  did 
not  take  proper  or  reasonable  care  to  direct  the 
attention  of  passengers  to  the  words  indorsed  on 
the  back  of  the  tickets,  and  in  fact,  the  defendant 
had  no  notice  of  that  condition.  It  was  not  found 
by  the  county  court  judge  that  the  defendant  was 
aware  of  the  condition,  or  of  any  condition,  nor  was 
there  any  evidence  to  the  contrary.  This  condition 
ought,  therefore,  to  be  treated  as  not  binding  on  the 
defendant,  unless  it  can  be  shown—and  in  the  present 
case  it  has  not  been  shown — that  the  defendant  not 
only  knear  that  there  was  writing  or  printing  on  the 
ticket,  but  knew  that  the  writing  or  printing  contained 
conditions  relating  to  the  terms  of  the  contract  of 
carriage ;  and  the  plaintiff  company  must  be  able  to 
satisfy  the  court  that  they  had  done  all  that  was 
reasonably  sufficient  to  give  the  defendant  notice 
of  the  conditions :  Richardson,  Spence,  &  Co.  v. 
Rowntree,  [1894]  A.  C.  217.  As  to  the  condition 
with  regard  to  re-booking  contained  in  the  company's 
bye-laws,  to  the    effect    that    "  Passengers    cannot 
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re-book  at  any  intermediate  station  by  the  same  train 
in  which  they  have  been  travelling  with  the  intention 
of  proceeding  further,"  the  county  court  judge's  view 
is  correct. 

Wills,  J. — The  main  question  which  has  been  sub- 
mitted to  us  is  whether,  assuming  that  the  indorse- 
ment on  the  ticket  is  part  of  the  conditions  of  the 
contract,  it  is  one  which  can  be  enforced,  and  one 
which  enables  the  railway  company  to  treat  the 
money  which  has  been  paid  as  forfeited.  They  have 
only  attempted  in  this  appeal  to  treat  it  as  being  in 
reduction  of  the  double  fare  to  which  they  claim  to 
be  entitled ;  but  the  condition  gives  them  the  right 
to  cancel  the  ticket,  and  the  case,  therefore,  must  be 
regarded  from  that  point  of  view.  There  can  be  no 
doubt  that  this  practice  of  railway  companies  of 
carrying  people  long  distances  under  special  contracts 
and  in  special  trains  at  reduced  fares  is  a  great  boon 
to  the  public,  and  I  cannot  help  thinking  that  any 
decision  which  might  impose  a  real  and  substantial 
difficulty  in  the  way  of  railway  companies  carrying 
on  their  business  in  that  manner  would  be  a  public 
misfortune.  There  is  nothing  unreasonable  in  sup- 
posing that  it  would  often  pay  a  railway  company 
well  to  invite  the  public  to  go  to  a  certain  place  and 
back  at  a  reduced  fare,  but  the  passengers  must  not 
treat  that  place  as  being  on  the  way  to  somewhere 
else,  and  thus  reduce  the  ordinary  fare  that  the  com- 
pany are  entitled  to  charge  for  that  journey.  If,  for 
instance,  every  time  a  railway  company  had  an  excur- 
sion run  from  the  Midland  counties  to  some  place  a 
few  miles  short  of  London,  they  were  bound  to  treat 
that  as  part  of  the  ordinary  service  of  carrying  to 
London,  and  could  only  charge  the  extra  ordinary 
fare  from  the  place  to  which  they  contracted  to  carry 
the  passengers  from  the  Midlands  at  the  excursion 
fare,  I  cannot  see  why  it  is  not  reasonable  and 
proper  for  the  company  to  say  :  "  We  are  willing  for 
passengers  to  go  to  such  and  such  a  place  at  a  small 
fare,  and  because  of  the  number  that  will  take  advan- 
tage of  such  an  offer  we  can  afford  to  carry  them  at 
that  fare,  and  therefore  the  bargain  we  make  is  that 
if  you  take  this  excursion  ticket  and  pay  the  low  fare 
to  be  carried  to  that  place  and  back  again,  that  is  to 
be  the  only  service  that  we,  the  railway  company, 
contract  to  perform  for  you — to  take  you  to  that  place 
and  back  again  and  nowhere  else."  The  passenger  is 
not  to  treat  this  service,  which  may  be  on  the  way 
somewhere  else,  as  part  of  the  servioe  of  taking  him 
to  a  more  distant  place ;  but  he  must  treat  it  as  some- 
thing distinct— as  a  contract  which  the  railway  com- 
pany will  perform  for  a  small  sum— and  nothing  else. 
In  substance,  that  is  what  the  appellants  have  done 
here ;  for,  in  my  opinion,  the  words  at  the  back  of 
the  tioket  seem  to  admit  of  no  other  interpretation. 
The  particular  service  for  which  the  company  con- 
tracted has  been  abandoned,  and  instead  they  are 
expected  to  perform  a  totally  different  service — a 
service  which  certainly  may  take  a  passenger  over  the 
same  distance  and  over  the  same  line — yet  a  service 
totally  different  from  that  contracted  for.  That,  in 
my  view,  is  the  contract ;  and  I  think  it  is  one  which 
everybody  at  this  time  of  day  perfectly  understands. 
If  so,  the  defendant,  then,  forfeited  her  ticket  by  con- 
tinuing the  journey  from  Woodhall  Spa  to  Ilorncastle. 
Whether  she  intended  to  break  her  journey  at  Wood- 
hall  Spa  or  not,  what  she  really  did  was  to  go  on  past 
Woodhall  Spa  in  the  same  train,  which  shows  clearly 
that  she  was,  in  fact,  making  a  different  journey  from 
that  for  which  the  ticket  had  been  taken.  I  am  of 
opinion,  therefore,  that  the  demand  of  the  company 
is  a  just  one,  and  is  enforceable. 

No  question  having  been  raised  at  the  trial  or  on 
the  judge's  notes  as  to  the  condition  being  brought 


home  to  the  lady,  I  think  it  must  be  taken  that  she 
understood  it.  If  there  had  been  evidence  to  the 
contrary  a  very  serious  question  might  have  arisen  as 
to  whether  the  exceedingly  small  print  on  the  back  of 
the  ticket,  and  the  particular  form  of  words  employed, 
really  amounted  to  a  reasonable  notice  of  the  condi- 
tion. I  think  it  right  to  add  that  I  am  unable  to  see 
any  ground  on  which  the  learned  county  court  judge 
held  that  the  expression  "  used  for  any  other  station1' 
necessarily  means  for  an  intermediate  station.  It  it, 
I  think,  language  equally  applicable  to  station! 
beyond  as  to  stations  short  of  the  terminus  indicated, 
and  there  is  just  as  good  reason  for  applying  it  to 
the  one  as  the  other,  so  far  as  the  reason  and  good 
sense  are  concerned. 

Wright,  J. — In  this  case  two  questions  might  have 
arisen  at  the  trial ;  one  whether  the  contract  which 
the  company  sought  to  establish  by  the  conditions  ob 
the  back  of  the  ticket  was  binding — namely,  thsfc 
the  ticket  was  available  only  to  the  station  indicated. 
Upon  that  I  agree  with  everything  that  my  brother 
has  said.  The  other  question  is  whether  the  conditio* 
was  really  brought  home  to  the  defendant.  As  only 
the  railway  company  appeared  at  the  trial,  tt* 
sole  point  of  law  raised  was  that  which  the  oompang 
wished  to  raise ;  but  I  cannot  pass  over  this  otks 
question  altogether,  because,  if  the  defendant  had  bed 
represented  by  counsel  at  the  trial,  this  would  hid 
been  a  proper  question  to  have  been  raised,  and  a 
serious  doubt  would  have  arisen  as  to  whether  or 
enough  had  been  done  by  the  company  to  bring 
condition  on  the  back  of  the  ticket  to  the  notice 
their  passengers.  I  should  certainly  have  hesi 
before  I  could  have  come  to  the  conclusion  that 
plaintiffs  in  the  present  case  had  given 
notice  to  the  defendant  of  the  condition  of  the 
tract,  as  evidenced  by  the  ticket  they  issued, 
have  not  to  decide  that  point,  however  ;  and  we 
bound  to  hold,  therefore,  that  the  decision  of 
county  court  judge  must  be  reversed. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Nelson,  Barr,  <fc  X 

Solicitors  for  the  defendant,  Young  <&  Sons. 


Q.  B.  Div.  i  xr       oa  « 

(Wright  and  Collins,  JJ.) )  *ov-  A 

Sweetmeat  Automatic  Delivery  Co.  t\  Con 

sionebs  of  Inland  Revenue. 
Jones  v.  Commissioners  of  Inland  Revenue.  | 

Inland  Revenue — Stamp  duty — Agreement  in  < 
Hon  of  fixed  quarterly  payments — "  Bond,  cop 
or  instrument  being  the  only  or  principal  or  prim 
security  "— f '  Lease  or  tack  "—Stamp  Act,  1891  (1 
55  Vict.  c.  39),  schedule. 

By  an  agreement  under  seal  a  railway  company  t 
to  permit  an  automatic  machine  company  to  plaos  i 
machines    at    certain    railway    stations 
approved  by  the  railway  company,  to  whom  power  j 
reserved  of  altering  those  positions,  and,  under  < 
circumstances,  of  removing  the  machines  entirely. 
automatic  company  agreed  to  pay  to  the  railway  t 
for  this  privilege  a  fixed    "yearly    rent"    by 
quarterly  payments.     The  agreement  was 
by  three  months*  notice  on  either  side. 

By  an  agreement  under  seal  a  telephone 
agreed  to  supply  a  theatrical  ticket  agent  with  the  I 
of  telephonic  communication  between  a  head  of 

(a.)   Reported  by  T.  R.  Colquhoun  Dill, 
Barrister- at-  Law. 
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dherjKaeu,  the  company  undertaking  &  erect  and  keep 
in  good  working  order  tfie  telephonic  lines  and  apparatus, 
fit  agreement  was  to  continue  for  ten  years,  and  there- 
after from  year  to  year,  determinable  by  three  months* 
notice;  but  the  company  might  determine  it  at  any  time 
if  ike  quarterly  payments  were  in  arrear.  The  ticket 
spent  agreed  to  pay,  quarterly  in  advance,  an  "annual 
mm"  per  line,  the  minimum  to  be  calculated  on  the 
"  rent "  of  forty- five  lines. 

Held,  in  each  case,  that  the  agreement  was  not  charge- 
able with  stamp  duty  as  a  "  lease  or  tack,"  but  was 
thargeable  with  ad  valorem  stamp  duty  under  the  head 
"kind,  covenant,  or  instrument  of  any  kind  whatsoever, 
kin?  the  only  or  principal  or  primary  security  for  a 
mm  or  sum  of  money  at  stated  periods  for  an  indefinite 
mod." 

Gases  stated  by  the  Commissioners  of  Inland 
ferenue  under  section  13  of  the  Stamp  Act,  1891. 

The  cases  were  separately  argued,    the    case    in 
riuch  the  Sweetmeat  Automatic  Delivery  Co.  were 
(pellsnts  being  argued  first.    The  judgments  in  the 
to  eases  were  delivered  together. 
In  the  first  case  the  facts  were  as  follows : — 
On  the  30th  of  May,  1894,  an  instrument  was  pre- 
ttied on  behalf  of  the  appellants,  the   Sweetmeat 
utomstic  Delivery  Co.,  to  the  commissioners,  under 
t  provisions  of  section  12  of  the  Stamp  Act,  1891, 
r  their  opinion  as  to  the  duty  chargeable  thereon. 
She  instrument  was  dated  the  28th  of  May,  1894, 
d  was  an  agreement  under  seal  made  between  the 
est  Western  Bail  way  Co.  (hereinafter  called  "  the 
apany  ")  of  the  one  part,  and  the  appellants  of  the 
berpart. 

By  clause  1  the  company  agreed,  during  the  con- 
isnce  of  the  agreement,  to  permit  the  appellants 
place  and  maintain,  first,  at  stations  (not  in  any 
B  exceeding  300  stations)  on  the  Great  Western 
hray  from  time  to  time  agreed  upon  between  the 
ties,  one  or  more  sweetmeat  automatic  delivery 
shines ;  and,  secondly,  at  stations  (not  in  any  case 
feeding  150  stations)  on  the  railway  from  time  to 
l  agreed  upon,  one  or  more  automatic  weighing 
Junes  (not  in  any  case  exceeding  the  total  number 
175  machines). 

y  clause  2  the  appellants  (who  were  referred  to 
vghout  the  instrument  as  "  the  tenants  ")  agreed 
ay  to  the  company,  in  respect  of  the  privileges 
sby  granted,  "  the  clear  yearly  rent  of  £3,000, 
ie  paid  in  advance  by  equal  quarterly  payments 
lie  four  usual  quarter  days,11  the  first  quarterly 
sent  to  be  made  on  the  25th  of  March,  1894, 
i  which  day  tbe  agreement  was  to  come  into 

rase  3  provided  that  the  machines  should  be 
d  in  positions  approved  of  by  the  officers  of  the 
any ;  they  -were  to  be  placed  in  good  positions, 
rere  not  to  be  placed,  kept,  or  used  so  as  to 
fere  with  the  company's  traffic  or  business, 
ase  5  empowered  the  company  to  remove  any 
be  entirely  for  the  purpose  of  repairing  or 
Bg  their  stations,  or  to  make  such  change  in  the 
cm  of  any  machines  as  they  should  consider 
ate. 

use  12  contained  a  provision  enabling  either  of 
irties  to  determine  the  agreement  by  giving  to 
fcoer  three  calendar  months'  notice  in  writing 
og  at  any  time. 

commissioners  were  of  opinion  that  the  instru- 
was  the  only  or  principal  or  primary  security 
i  sum  of  £3,000  payable  annually  for  an  indefi- 
eriod  by  four  equal  quarterly  payments ;  that 
urn  was  neither  interest  for  any  principal  sum 
1  by  a  duly  stamped  instrument,  nor  rent 
d  by  a  lease  or  tack ;  and  that  the  instrument 


was  chargeable  under  the  head  "  Bond,  covenant,  or 
instrument  of  any  kind  whatsoever  "  in  the  1st  sche- 
dule to  the  Stamp  Act,  1891,  with  the  duty  of  £75, 
being  the  ad  valorem  duty  of  2s  6d.  for  every  £5  of 
the  £3,000,  the  sum  periodically  payable  by  the 
appellants  to  the  company.  They  assessed  the  duty 
thereon  accordingly,  and  the  instrument  was  stamped 
in  conformity  with  the  assessment. 

The  appellants  being  dissatisfied  with  the  assess- 
ment, required  the  commissioners  to  state  this  case 
for  the  opinion  of  the  court. 

The  questions  for  the  opinion  of  the  court  were : — 

(1)  Whether  the  instrument  was  chargeable  with 
the  duty  of  £75  in  accordance  with  the  assessmeut  of 
the  commissioners. 

(2)  If  not,  with  what  duty  the  instrument  was 
chargeable  ? 

In  the  second  case  the  facts  were  as  follows : — 

On  the  16th  of  July,  1894,  an  instrument  was 
presented  on  behalf  of  the  appellant,  Mrs.  Jones 
(carrying  on  business  as  Keith,  Prowse,  &  Co., 
theatrical  ticket  agents),  to  the  commissioners,  under 
section  12  of  the  Stamp  Act,  1891,  for  their  opinion  as 
to  the  duty  chargeable  thereon. 

The  instrument  was  an  agreement  under  seal, 
dated  the  1st  of  July,  1894,  and  made  between  the 
National  Telephone  Co.  (Limited)  (hereinafter  called 
the  telephone  company)  of  the  one  part  and  the 
appellant  of  the  other  part. 

The  instrument  recited  that  the  appellant  desired 
to  establish  telephonic  communication  from  her  head 
office  to  various  branch  offices,  theatres,  hotels,  and 
other  places,  such  communication  being  by  means  of 
metallic  circuits  and  including  telephone  instruments 
at  the  head  office,  and  that  the  telephone  company  had 
agreed  to  supply  the  means  of  such  communication, 
and  to  maintain  the  same  upon  the  terms  thereinafter 
contained. 

By  clause  1  the  telephone  company  undertook  to  erect 
and  maintain  in  good  working  order  the  telephonic 
lines  and  apparatus. 

By  clause  2  the  appellant  (who  was  referred  to 
throughout  the  instrument  as  "  the  lessee"  )  agreed 
to  pay  to  the  telephone  company  for  the  use  of  the 
telephonic  lines  and  apparatus  and  for  the  telephonic 
communication  "  the  annual  sum  of  £11  5s.  per  line 
(the  minimum  amount  to  be  payable  being  calcu- 
lated on  the  rent  of  forty-five  lines,  that  is  £506  5s. 
per  annum),"  the  said  sum  to  be  paid  quarterly  in 
advance. 

By  clause  3  it  was  provided  that  the  agreement 
should  continue  for  a  term  of  ten  years,  and  there- 
after from  year  to  year,  determinable  by  either  party 
giving  to  the  other  not  less  than  three  months' 
previous  notice  in  writing. 

Clause  8  prohibited  the  appellant  from  permitting 
the  use  of  the  wires  and  apparatus  in  respect  of 
money  or  other  consideration  paid  to  any  person  other 
than  to  the  telephone  company,  and  from  permitting 
the  use  of  the  apparatus  by  any  person  other  the  appel- 
lant and  her  servants. . 

By  clause  11  power  was  given  to  the  telephone  com- 
pany to  determine  the  agreement  if  the  quarterly  pay- 
ments thereunder  should  at  any  time  be  in  arrear  for 
one  calendar  month,  without  prejudice  to  their  right 
to  recover  such  arrears,  and  in  such  case  to  recover, 
as  liquidated  damages,  a  sum  equal  to  the  whole  sum 
which  would  have  become  payable  between  such 
determination  and  the  expiration  of  the  agreement 
up  to,  but  not  exceeding,  a  maximum  of  £2,000 ;  and 
by  clause  12  the  telephone  company  reserved  the 
right  to  disconnect  the  appellant  without  notice  if 
any  payments  were  seven  days'  overdue. 

The  commissioners  were  of  opinion  that  the  instru- 
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ment  was  the  only  or  principal  or  primary  security 
for  the  sum  of  £506  6s.,  payable  annually  for  an 
indefinite  period  by  quarterly  payments ;  that  such 
sum  was  neither  interest  for  any  principal  sum. 
secured  by  a  duly  stamped  instrument  nor  rent 
reserved  by  a  lease  or  tack,  and  that  the  instrument 
was  chargeable  with  stamp  duty  under  the  head 
"  Bond,  covenant,  or  instrument  of  any  kind  what- 
soever," in  the  1st  schedule  to  the  Stamp  Act,  1891, 
with  the  duty  of  £12  15s.,  being  the  ad  valorem  duty 
of  2s.  6d.  for  every  £5  and  any  fractional  part  of  £5 
of  the  £506  5s.,  the  sum  annually  payable  by  the 
appellant  to  the  company,  and  with  the  duty  of  10s. 
in  respect  of  the  uncertain  sums  payable,  or  which 
might  become  payable,  over  and  above  the  £506  5s. 
per  annum.  They  assessed  the  duty  thereon  accord- 
ingly, and  the  instrument  was  stamped  in  conformity 
with  the  assessment. 

The  appellant  being  dissatisfied  with  the  assess- 
ment, required  the  commissioners  to  state  and  sign 
this  case  for  the  opinion  of  the  court. 

The  questions  for  the  opinion  of  the  court  were : 

1.  Whether  the  instrument  wasf  hargeable  with  the 
duties  of  £12  15s.  in  accordance  with  the  assessment 
of  the  commissioners  ? 

2.  If  not,  with  what  duty  the  instrument  was 
chargeable  ? 

Schedule  1  of  the  Stamp  Act.  1891,  provides  as 
follows:  "Bond,  covenant,  or  instrument  of  any 
kind  whatsoever  (1)  being  the  only  or  principal  or 
primary  security  for  any  annuity  (except  upon  the 
original  creation  thereof  by  way  of  sale  or  security, 
and  except  a  superannuation  annuity),  or  for  any 
sum  or  sums  of  money  at  stated  periods,  not  being 
interest  for  any  priucipal  sum  secured  by  a  duly 
stamped  instrument,  nor  rent  reserved  by  a  lease  or 
tack  : 

'    the  aanie 

ad  valorem 

duty  on  a 

bond  or 

covenant   for 

such  total 

amount. 


For  a  definite  and  certain  period  so  that 
the  total  amount  to  be  ultimately  < 
payable  can  be  ascertained 


For  the  term  of  life  or  any  other  in- 
definite period  :  For  every  £5,  and 
also  for  any  fractional  part  of  £5 
of  the  annuity  or  sum  periodically 
payable    


2s.   6d." 


R.  Banket  (J.  E.  Bankes  with  him),  for  the  appel- 
lants, the  Sweetmeat  Automatic  Delivery  Co. — This 
instrument  is  a  lease  or  tack,  and  is  chargeable  only 
with  duty  as  such  :  Taylor  v.  Overseers  of  Pendleton, 
35  W.  B.  762,  19  Q.  B.  D.  288.  The  appellants  are 
treated  as  lessees  throughout  the  instrument,  and  this 
distinguishes  the  case  from  that  of  Smith  v.  Lambeth 
Assessment  Committee,  31  W.  B.  31,  10  Q.  B.  D.  327, 
31  W.  B.  Big.  142.  If  the  instrument  is  not  a  lease 
or  tack,  still  it  is  not  a  bond  or  covenant,  being  a 
principal  or  primary  security  :  it  is  not  a  security  at 
all,  and  should  be  charged  as  a  deed  of  any  kind 
whatsoever  not  described  in  the  1st  schedule  of  the 
Stamp  Aot,  1891,  with  a  duty  of  ten  shillings  only : 
Conservators  of  the  River  Thames  v.  Commissioners  of 
Inland  Revenue,  35  W.  B.  274,  18  Q.  B.  D.  279. 

Sir  F.  Lockwood,  8.G.  (Danckwerts  with  him),  for  the 
commissioners. — In  the  Thames  Conservancy  case  the 
instrument  was  was  not  under  seal,  and  was  a  mere 
grant  of  a  licence :  here  olause  2  of  the  instrument 
(which  it>  under  seal)  contains  a  covenant :  Limmer 
Asphalts  Paving  Co.  v.  Commissioners  of  Inland 
Revenue,  20  W.  B.  610,  L.  B.  7  Ex.  211. 

R.  Bankes  replied. 


The  Coubt  reserved  their  judgment  until  after  the 
hearing  of  the  second  case. 

Gore-Browne,  for  the  appellant,  Mrs.  Jones.— This  ii 
a  demise  of  a  right  to  use  the  telephone  company's 
wires,  and  is  chargeable  only  as  a  lease  or  tack.  An 
easement  such  as  a  right  of  way,  or,  as  here,  a 
right  to  use  a  chattel,  may  be  the  subject  of  a 
demise :  Woodf all's  Landlord  and  Tenant,  14th  ed., 
pp.  83,  86;  Newmarch  v.  Brandling,  3  Swans.  99; 
Osborn  v.  Wise,  7  0.  &  P.  761.  [Collins,  J.— If  you 
can  establish  that  a  chattel  easement  may  be  demised 
with  an  easement  it  may  be  that  the  rent  would  be 
deemed  to  issue  out  of  the  chattel,  and  each  an 
incident  of  a  lease  as  the  power  to  distrain  might  be 
considered  as  arising  in  relation  to  the  chattel 
demised.]  A  chattel  may  be  demised:  Bac.  Ahr., 
Leases  A,  E;  Shep.  Touch,  pp.  241,  268 ;  Woodfall, 
p.  87.  Paragraph  (4)  of  the  heading  "  Lease  or 
tack"  in  the  1st  schedule  to  the  Stamp  Act,  1891, 
refers  to  leases  or  tacks  of  property  other  than  land, 
and  so  does  section  77  of  the  Act;  the  preceding 
sections  and  paragraphs  (1),  (2),  and  (3)  of  the 
heading  perhaps  refer  exclusively  to  leases  of  lands. 
The  term  "  tack "  is  not  used  solely  in  relation 
to  Scotch  law :  see  Wharton's  Lexicon,  s.  v.  Bret 
if  this  is  not  a  lease  or  tack  it  is  still  not  a  bond 
or  covenant,  being  a  principal  or  primary  security. 
This  heading  is  intended  to  cover  securities  for  money 
in  the  ordinary  sense,  such  as  debentures,  and  doei 
not  apply  to  every  instrument  whereby  a  person 
covenants  to  pay  sums  of  money  at  stated  periods 
The  whole  instrument  must  be  looked  at,  and  it  ii 
clear  that  this  instrument  is  not  within  the  heading: 
Conservators  of  River  Thames  v.  Commissioners  of  Inkm 
Revenue ;  Mounsey  v.  Stephenson,  7  B.  A  C.  403.  The 
Limmer  Asphalte  case  was  not  decided  upon  this  pert 
of  the  schedule,  and  is  not  in  point. 

Danckwerts  {Sir  F.  Lockwood,  S.G.,  with  him), 
the  commissioners. — The  assessment  made  by 
commissioners  is  correct.    Mounsey  v.  Stephana* 
decided  upon  an  Act  which  contained  no  such  *~ 
ing  as  the  present,  it  was  unnecessary  to  < 
whether  the  instrument  in  that  case  was  a  bond 
covenant  or  not.    This  instrument  is  not  a  leases 
tack,  both  of    which    terms    apply    exclusiTely  I 
instruments  relating  to  lands,  "  tack  "  being  used  a 
a  term  of  Scotch  law  only.     Sections  75  to  78  of  H 
Stamp  Act,  1891,  which  deal  with  leases  and  taeh 
clearly  refer  to  leases  or  tacks  of  lands  only.    TW 
cannot  be  a  lease  of  an  incorporeal  hereditament  < 
of  a  chattel,  for  no  right  to  distrain  could  trlati 
respect    of  either :  Wharton's   Lexicon  s.  v.    Bad 
Shep.   Touch,   8th  ed.,  p.  266.    This  is  a  bond  < 
covenant  securing  an  annual  payment.     If  the . 
were  certain,  so  that  the  total  amount  ultimately  p 
able  were  ascertainable,  the  duty  on  this  inatruBi 
would    be  as    on   a  mortgage.      The  period  hi 
uncertain,   the  duty   is -fixed  by  the  "Bond/* 
heading.    But  neither  the  "  Bond  "  heading  nor 
"  Mortgage  "   heading  relate  exclusively  to  inai 
ments  which  are  securities  for  the  repayment  of  la 
that  is   clear   from  the    decision     in    the    Lim 
Asphalte  case.     [He  was  stopped  by  the  court-] 

Gore-Browne  replied. 

Wright,  J. — We  will  give  judgment  first  a 
cabe  that  has  been  last  argued. 

The  question  arises  upon  a  document  by  which 
telephone  company  agree  with  a  firm  of  musical 
to  establish  communication  by  telephone  betweel 
musical  agents*  head  office  on  the  one  hand,  I 
number  of  branch  offices  on  the  other  hand.  Is 
agreement,  which  is  under  seal,  the  musical  a| 
are  called  "  the  lessees,"  but  there  does  not  seel 
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be  anything  else  in  the  document,  which  purports 
expressly  to  treat  it  as  a  lease.  The  substance  of  it 
is  that  the  company  are  to  lay  down  and  maintain 
the  means  of  telegraphic  communication  between  the 
head  offices  and  the  other  offices  and  places,  and  are 
to  receive  from  the  lessees  a  sum  of  £11  5s.  for  every 
line  laid,  with  a  minimum  of  £506  per  annum,  and 
the  agreement  is  to  last  for  ten  years  certain,  unless 
previously  determined  on  certain  events  mentioned 
in  the  agreement :  after  the  term  of  ten  years  it  is  to 
go  on  from  year  to  year,  subject  to  either  party 
giving  a  special  notice  to  determine  it.  I  think  there 
is  no  other  material  provision  in  the  agreement. 

That  being  an  agreement  under  seal  containing  an 
undertaking  by  the  so-called  lessees  to  pay  this  sum, 
£506  a  year,  or  whatever  more  it  may  be,  it  appears 
to  me  that  that  is  a  covenant  by  the  lessees  to  pay 
that  sum  at  the  stated  periods  mentioned  in  the 
agreement. 

Then  the  question  is,  What  is  the  effect  of  the 
Stamp  Act  upon  that?  It  appears  to  me  that  if, 
instead  of  being  a  covenant  to  pay  the  annual  sum  of 
£500  for  ten  years,  it  had  been  a  covenant  to  pay  one 
sum  of  £5,000,  then  it  would  have  been  within  that 
part  of  the  schedule  which  is  found  under  the  head- 
ing "Mortgage,  bond,  debenture,  covenant/ '  audit 
would  have  been  a  covenant  "  being  the  only  or 
principal  or  primary  security  for  the  payment  or  re- 
payment of  money."  I  think  that  it  is  clearly  to  be 
inferred  from  the  judgments  in  the  Limmer  Asphalte 
case  that  that  would  have  been  the  opinion  of  the 
court  who  decided  that  case.  But  we  have  not  in  the 
present  instance  a  covenant  for  the  payment  of  a 
capital  sum,  but  a  covenant  for  the  payment  of  about 
£500  in  each  year  at  quarterly  periods.  Therefore  it 
does  not  fall  directly  within  the  mortgage  clause  to 
which  I  have  referred. 

Then  there  is  a  heading  "Bond,  covenant,  or 
instrument,"  which  appears  to  deal  expressly  with 
cases  which  would  be  within  the  mortgage  clause  if 
the  sum  payable  were  to  be  paid  in  one  amount,  but 
are  not  within  it  because  the  sum  payable  is  to  be 
paid  in  a  number  of  instalments  at  stated  periods. 
This ' ( bond,  covenant,  or  instrument ' '  heading  appears 
to  lay  down  as  a  rule  for  the  assessment  of  such 
instruments  to  stamp  duty  that  if  the  instalments 
are  payable  "  for  a  certain  and  definite  period  so  that 
the  total  amount  ultimately  payable  can  be  ascer- 
tained," then  the  same  ad  valorem  duty  is  to  be  paid 
as  would  be  payable  upon  a  bond  or  covenant  for 
soch  total  amount  under  the  mortgage  clause  of  which 
I  have  already  spoken— that  is  to  say,  2s.  6d.  per 
cent.  If  the  payments  are  to  extend  for  the  term  of 
life  or  any  other  indefinite  period,  then  for  some 
reason  or  other  the  Legislature  appears  to  have 
assumed  that  the  duration  of  that  period  will  be 
twenty  years,  and  they  have  fixed  the  duty  at  2s.  6d. 
on  every  £5.  I  think  that  prima*  facie  this  document 
requires  to  be  stamped  under  that  provision,  as  the 
commissioners  have  in  fact  required  it  to  be  stamped 
I  think  the  Limmer  Asphalte  case  is  an  authority  that 
the  word  "  security  "  in  this  bond,  &c.,  heading  is  to 
he  construed  in  the  same  way  as  •*  security  "  under 
the  mortgage  heading.  I  do  not  see  how  the  court 
could  have  arrived  at  the  conclusion  at  which  they 
did  arrive  in  that  case  unless  that  had  been  their 
view.  It  seems  to  me  that  we  are  bound  by  that  ca«e, 
hut  even  if  we  are  not  bound  by  it  I  think  that  this 
is  the  proper  construction  of  this  schedule,  and  that 
the  word  "  security "  as  used  in  these  headings  does 
not  mean,  as  in  popular  language,  some  obligation 
which  is  auxiliary  to  another  obligation,  but  means 
any  obligation  created  by  any  instrument. 

If  that  is  so,  then  the  only  other  point  open  to  the 
appellants  is  that  this  is  a  case  of  rent  reserved  by  a 


"  lease  or  tack,"  in  which  case  the  duty  will  be  much 
lower.  It  appears  to  me  that  that  argument  fails.  I 
think  myself  that  the  instrument  is  not  like  a  lease  at 
all.  There  is  nothing  to  show  even  that  any  exclu- 
sive possession  of  the  wires  is  intended  to  be  given ; 
but  even  if  that  were  so,  the  provision  as  to  the  pay- 
ments to  be  made  is  not,  in  my  mind,  like  a  provision 
for  rent  properly  so-called.  As  regards  the  agree- 
ment itself,  it  appears  to  me  that  that  payment  is  a 
payment  to  be  made,  not  merely  for  the  occupation 
either  of  the  wires  or  of  the  instruments,  but  for 
services  to  be  rendered  by  the  company  and  expenses 
to  be  paid  for  by  them,  first,  in  laying  down  the  lines ; 
secondly,  in  maintaining  them ;  thirdly,  for  the  use  of 
the  company's  patents,  and  for  matters  of  that  kind ; 
and  that  it  would  be  a  misnomer  to  say  that  that  was 
rent  intended  to  be  reserved  by  a  lease  at  all.  Also 
I  think  that  the  schedules  and  provisions  of  the 
Stamp  Act  referring  to  a  "lease  or  tack"  if  fairly 
read,  and  read  in  connection  with  the  sections  of  the 
Act,  ought  to  be  considered  as  referring  to  leases  or 
tacks  of  the  usual  kind,  that  is  to  say,  of  land  or 
tenements. 

For  these  reasons,  I  think  that  the  judgment  must 
be  for  the  Crown. 

As  to  the  other  case,  The  Sweetmeat  Automatic  Co. 
v.  The  Commissioners  of  LUand  Revenue,  that  was  a 
case  where  there  was  an  agreement  between  the 
automatic  company  and  a  railway  company  for  the 
maintenance  of  some  of  the  automatic  company's 
machines  upon  the  stations  of  the  railway  company. 
There  also  we  are  both  of  opinion  that  the  document 
is  not  properly  a  lease  at  all,  and  that  we  are  bound 
by  authority  on  that  point.  This  was,  in  fact,  con- 
ceded by  counsel. 

Then,  with  regard  to  the  point  of  the  instrument 
being  a  security,  the  case  is  determined  by  the  con- 
siderations or  by  some  of  the  considerations  which 
have  determined  our  judgment  in  the  other  case. 

We  think  that  the  instrument  is  a  security  for  the 
payment  of  money  for  an  indefinite  time,  the  only  dif- 
ference being,  if  my  memory  serves  me  right,  that  in 
this  case  the  amount  can  be  calculated  apart  from  the 
indefiniteness  of  the  time — it  is  a  fixed  amount,  so 
that  there  is  no  difficulty  in  that  at  all,  and  there 
must  be  judgment  for  the  Crown  in  both  oases. 

Collins,  J. — I  am  of  the  same  opinion  in  both 
cases.  Dealing  with  the  last  case  first,  there  is  more 
colour  for  suggesting  in  that  case  that  there  was  a 
lease.  It  was  contended  that  taking  the  provisions  in 
the  agreement  together  there  was  a  lease  of  the  thing 
demised — that  is,  the  telephonic  instruments — and  also 
a  lease  of  the  right  to  use  certain  wires,  which  wires 
were  also  demised.  Ou  c -ireful ly  considering  the 
different  provisions  of  the  Act  it  scuis  to  me  that  by 
the  words  " lease  or  tack"  the  Legislature  meant 
only  to  deal  with  leases  or  tacks  of  land,  or,  at  all 
events,  of  hereditaments.  I  do  not  think,  that,  when 
we  look  at  and  fairly  construe  the  sections  of  the  Act 
itself  dealing  with  the  same  subject-matter,  beginning 
with  section  75  and  going  on  to  section  78,  that  it 
can  be  suggested  that  the  Legislature  had  in  mind 
anything  except  a  lease  in  the  proper  sense  of  the 
term,  that  is,  a  lease  dealing  with  land,  tenements,  or 
heritable  subjects.  A  number  of  instances  are  dealt 
with  specifically  in  the  sections,  and  none  of  them 
deal  with  anything  except  those  subject-matte  is. 
Whether  one  can  speak  technically  and  strictly  of  a 
lease  of  chattels  or  not,  I  do  not  think  that  in  this 
statute  a  lease  of  chattels  is  contemplated  so  that  rent 
reserved  by  "lease  or  tack"  of  chattels  can  be  said 
to  embrace  such  an  annual  payment  as  is  agreed  to  be 
paid  for  the  hire  of  these  chattels  here  in  this  case. 

That  throws  one  back  upon  the  other  point,  upon 
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whioh  I  was  oertainly  maoh  pressed  by  the  arguments 
of  the  counsel  for  the  appellants  in  both  oases,  and 
also  by  the  authority  of  the  ease  of  Taylor  v.  The 
Overseers  of  Pendleton,  but  now  that  the  decision  in 
the  Limmer  Asphalts  Co.'s  case  has  been  explained  it 
seems  to  me  that  it  really  does  oover  the  whole  point 
in  this  case  as  to  whether  this  instrument  is  a  bond, 
covenant,  or  instrument  "  being  the  only  or  princi- 
pal or  primary  security  for  any  annuity,  or  for 
any  sum  or  sums  of  money  at  stated  periods." 
The  use  of  the  word  "  security "  no  doubt  gave 
rise  to  an  argument  upon  the  decision  in  Taylors 
case  was  founded,  and  I  was  a  good  deal  pressed  as  to 
whether  that  did  not  really  refer  to  something  in  its 
nature  collateral — something  that  secured  a  right 
already  acquired  under  some  other  instrument  or 
power.  But  I  think,  when  one  studies  the  provisions 
under  the  very  next  clause,  where  the  duty  is  fixed 
with  regard  to  a  definite  and  certain  period,  so 
that  the  total  amount  can  be  ascertained,  we  find 
that  we  are  referred  to  the  same  ad  valorem 
duty  as  on  a  bond  or  covenant  for  such  total 
amount,  and  that  throws  us  on  to  the  clause  headed 
"mortgage,  bond,  debenture,  covenant,"  and  we 
there  find  that  the  same  ad  valorem  duty  is  charged — 
in  fact  that  that  has  been  made  the  standard  to  ascer- 
tain what  duty  is  to  be  chargeable  upon,  a  "bond, 
covenant,  or  instrument,"  being  "  the  only  or  prin- 
cipal or  primary  security."  That  at  once  shows 
that  the  word  "  security  "  in  those  two  clauses  must 
have  the  same  meaning.  Now,  in  the  heading  "  mort- 
gage, bond,  debenture,  covenant,"  it  is  clear  that  the 
Legislature  is  dealing  with  what  we  may  call  a  primary 
security :  it  is  dealing  with  the  instrument  whioh  creates 
an  Obligation,  as  well  as  gives  the  right  to  recover  the 
consideration ;  and,  therefore,  in  that  part  of  the  Act 
the  word  "security"  clearly  does  not  appear  to  be 
used  in  any  collateral  or  auxiliary  sense. 

Referring  back  again  to  the  provision  as  to  "  bond, 
covenant,  or  instrument  of  any  kind  whatsoever,"  I 
think  the  very  exception  in  that  clause  itself 
emphasizes  that  argument,  because  it  begins  with  an 
instrument  "being  the  only  principal  or  primary 
security  for  any  annuity,"  ana  then  in  the  case  of 
"annuity"  it  excepts  out  of  that  the  instrument 
originally  creating  the  annuity,  thereby  indicating 
that  but  for  that  exception  it  would  have  been  em- 
braced within  the  provision  dealing  with  the  principal 
or  primary  security  for  any  annuity  " — that  is  to  say, 
that  the  creating  the  annuity,  bur  for  the  exception, 
would  be  such  a  security  as  is  dealt  with  in  the  section. 
And  then,  having  excepted  the  instrument  creating 
the  annuity  only,  it  goes  on  to  deal  with  instruments 
being  the  principal  or  primary  security  "for  any 
sunt  or  sums  of  money  at  stated  periods."  That 
clearly  must  refer  to  the  instrument  which  creates 
the  obligation  to  pay  those  sums,  not  merely  the 
instrument  which  provides  a  collateral  security  for 
their  payment.  Therefore,  it  seems  to  me,  when  you 
take  these  clauses  together,  it  is  clear  that  the  in- 
strument creating  the  obligation  may  be  a  security 
within  the  meaning  of  that  part  of  the  Act.  If 
that  be  so,  it  seems  to  me  that  the  foundation  of  the 
judgment  in  Taylorys  case,  so  far  as  it  applies  to  this 
case,  is  gone.  In  that  case  the  instrument  was  not  under 
seal.  Mr.  Gore-Browne  has  very  pointedly  called  our 
attention  to  the  fact  that  it  is  not  essential  that  under 
the  word  "  instrument "  it  should  be  under  seal.  I 
cannot  tell  how  far  that  may  have  weighed  with  the 
court  in  that  case ;  at  all  events,  it  seems  to  me  that 
the  authority  of  the  case  of  the  Limmer  Asphalte  Co.  is 
distinctly  in  point  in  this  particular  matter.  It  is  clear 
that  the  duty  they  imposed  there  was  an  ad  valorem 
duty  which  would  be  reserved  under  "  mortgage,  bond , 
debenture,  covenant,"  and  that  the  only  difference 


between  that  case  and  this  one  is  this,  that  there  the 
sum  of  £6,000  payable  at  stated  intervals  was  a  fixed 
sum,  and  therefore  was  capable  of  being  ascertained, 
and  the  duty  could  be  assessed  once  for  all,  and  here 
we  are  dealing  with  a  payment  which  cannot  be 
ascertained  in  the  same  way  because  the  period  is 
indefinite ;  therefore  it  comes  under  the  next  provi- 
sion :  "  For  the  term  of  life  or  any  other  indefinite 
period."  Here  we  have  a  term  of  ten  years,  subject 
no  doubt  to  determination,  but  still  a  period  of 
ten  years  with  a  right,  and  with  an  expectation 
apparently,  that  that  term  will  be  extended  by  an 
interest  from  year  to  year  after  its  expiration.  That 
makes  the  term,  it  seems  to  me,  indefinite,  and  there- 
fore lets  in  the  scale  of  assessment  whioh  the  com- 
missioners have  adopted. 

Now  that  determines  the  last  of  the  two  cases 
argued  before  us — namely,  Jones*  case. 

The  other  case  raised  the  two  points— first,  the 
point  as  to  whether  it  is  a  lease,  and  then  the  argu- 
ment as  to  whether  the  document  is  a  security  in 
the  second  place.  In  this  case  there  can  be  no  ques- 
tion whatever  as  to  the  "  lease " ;  there  was  no 
demise  or  anything  like  it.  That  was  clearly  decided 
in  the  case  of  the  bookstalls  (Smith  v.  Lambeth  Assets- 
ment  Committee).  The  only  remaining  argument  is 
that  the  "  bond,  covenant,  or  instrument "  means  an 
instrument  of  a  collateral  or  auxiliary  kind ;  and  that 
is  an  argument  which  I  have  dealt  with  in  the  other 
case. 

Therefore  I  think  that  in  both  these  cases  the 
appeals  must  be  dismissed. 

Wright,  J. — I  wish  to  add  that  in  Jones's  case  there 
is  another  reason  why  the  agreement  is  not  for 
a  term  certain :  provision  is  made  for  determining  it 
in  certain  events  before  the  end  of  the  ten  years. 

Solicitors  for  the  appellants  the  Sweetmeat  Auto- 
matic Delivery  Co.,  Stephens  A  Stephens. 

Solicitors  for  the  appellant  Jones,  Reyroux,  Phillip*, 
Jb  Oolding. 

Solicitor  for  the  Crown,  Solicitor  of  Inland  Revenue. 


(Routt  of  appeal. 


Feb.  22. 


From  Q.  B.  Div. 

Sord  Eaher,  M.R.,  and 
pes  and  Xtigby,  L. JJ, 

Anderson  v.  Anderson  and  Others,  (a.) 

Deed — Construction — General    words — "  Other   good*, 

chattels,  and  effects  " — Doctrine  of  ejusdem  generis. 

A  husband  executed  by  deed  a  post-nuptial  settlement 
by  which  he  demised  to  trustees  certain  leasehold  premises 
"with  the  messuage,  tenement  or  dwelling-house,  bad- 
building,  offices,  coach-houses,  stable  buildings,  and  off 
other  erections."  By  the  same  deed  the  husband  assigned 
to  the  trustees  the  household  furniture,  plate,  linen,  china, 
glass,  <£c,  "  and  other  goods  chattels  and  effects,  in,  or 
upon,  or  belonging  to"  the  said  messuage  and  premises. 
After  the  death  of  the  husband,  the  toife,  as  cestui  que 
trust  under  the  settlement,  claimed  the  horses,  carriage*. 
harness,  and  stable  furniture  in  the  coach-houses  ami 
stable  buildings  at  the  time  of  the  husband s  death. 

Held,  that  the  general  words  "other  goods,  chattel*, 
and  effects  "  were  to  be  given  their  natural,  and  not  « 
restricted,  sense ;  and  that  the  wife  was  entitled  to  tie 
horses,  carriages,  harness,  and  stable  furniture. 

(a.)  "Reported  by  T.  Mathew,  Esq.,  B&rrister-tt- 
Law, 
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The  doctrine  of  ejusdem  generis,  as  explained  in 
Parker  v.  Marchant,  1  Y.  &  0.  C.  C,  followed  and 
approved. 

Appeal  from  the  judgment  of  Wright,  J.,  at  the 
trial  of  the  action  without  a  jury.  ' 

The  plaintiff  was  a  widow,  ana  the  defendants  were, 
the  executors  of  her  deceased  husband.  The  action  was 
'  for  a  declaration,  that  the  plaintiff  was  absolutely  en- 
titled to  certain  horses,  carriages,  harness,  and  stable 
furniture. 

The  husband,  on  the  21st  of  October,  1886,  had  by 
deed  executed  a  post-nuptial  settlement,  by  which  he 
demised  to  trustees  a  leasehold  house  and  premises 
belonging  to  him,  described  in  a  schedule  to  the  deed, 
for  the  residue  of  the  term  for  which  it  was  holden,  less 
the  last  day  thereof,  upon  the  trusts  of  the  settle- 
ment. 

In  the  first  schedule  the  leasehold  house  and 
premises  were  described  as  No.  43,  Wimpole-street, 
and  as  including  the  "  back  building,  offices,  coach- 
houses, stable  buildings,  and  all  other  erections." 
By  the  same  deed  the  husband  also  assigned  to  the 
trustees  the  household  furniture,  plate,  linen,  china, 
glass,  and  tenant's  fixtures,  wines,  spirits,  and  other 
consumable  stores,  and  other  goods,  chattels,  and 
effects  in  or  upon  or  belonging  to,  or  which 
should  or  might  during  the  joint  lives  of  the 
husband  and  wife  be  brought  into  or  upon  the  lease- 
hold messuage  or  its  appurtenances,  including  the 
pictures  and  statuary  specified  in  the  second  schedule, 
to  hold  the  same  upon  the  trusts  of  the  settlement. 
The  trusts  were  to  permit  the  plaintiff  to  have  the 
occupation,  use,  and  enjoyment  of  the  trust  premises 
during  the  joint  lives  of  the  husband  and  the  plaintiff, 
for  her  sole  and  separate  use,  without  power  of 
anticipation ;  and  after  the  death  of  either,  to  con- 
vey and  assign  the  trust  premises  to  the  survivor 
absolutely. 

The  husband  died  on  the  28th  of  February,  1894, 
having  by  his  will  appointed  the  defendants  his 
executors. 

The  plaintiff  claimed,  under  the  post-nuptial  settle- 
ment of  the  21st  of  October,  1886,  to  be  absolutely 
entitled  to  the  horses,  carriages,  harness,  and  stable 
furniture  in,  upon,  or  belonging  to  the  coach-house 
and  stable  buildings  at  the  death  of  the  husband. 
She  supported  her  claim  by  the  contention  that  the 
general  words  " other  goods,  chattels,  and  effects" 
covered  the  horses,  carriages,  harness,  and  stable 
furniture  in  question. 

The  defendants  argued  that  the  general  words  in- 
cluded only  articles  ejusdem  generis  with  those  pre- 
viously enumerated.  Wright,  J.,  gave  judgment 
for  the  plaintiff. 

The  defendants  appealed. 

Home  Payne,  Q.C.,  and  Bremner,  for  the  appellants, 
relied  on  Manton  v.  Tabois,  33  W.  B.  832,  30  Ch.  D. 
92. 

OrackaniJwrve,  Q.C.,  and  G.  Spencer  Bower,  for  the 
plaintiff,  cited  Parker  v.  Marchant,  1  Y.  &  C.  C.  C. 
290,  and  Qibbs  v.  Lawrence,  9  W.  B.  93. 

Lord  Esheb,  M.B. — The  appeal  must  be  dis- 
missed. It  is  said  on  one  side  that  the  general  words 
"other  goods,  chattels,  and  effects,"  when  read  in 
their  ordinary  sense,  must  pass  the  horses,  carriages, 
harness,  and  stable  furniture.  On  the  other  side  it 
is  said  that,  though  that  is  true,  yet,  the  general 
words  ought  to  be  read  with  a  limited  meaning  on 
account  of  the  doctrine  of  ejusdem  generis,  and  it  is 
argued  that  in  many  cases  in  the  books  general  words 
have  been  so  limited.  It  is  very  likely  that  the 
doctrine  was  applied  strictly  in  the  old  days,  but  I 
adopt  the  view  expressed  in  Williams  on  Executors, 


where  it  is  pointed  out  that,  whatever  may  have  been 
the  doctrine  formerly,  there  are  cases  which  illustrate 
the  modern  tendency  to  reject  a  restricted  construction. 
Lord  Eldon  in  Church  v.  Mundy,  15  Yes.  396,  said 
(at  p.  406) :  "  The  best  rule  of  construction  is  that 
which  takes  the  words  to  comprehend  a  subject  that 
falls  within  their  usual  sense,  unless  there  is  some- 
thing like  declaration  plain  to  the  contrary."  That 
means  that  prima*  facie  the  large  meaning  is  to  be 
given  to  the  words,  and  that  the  limited  meaning  is 
not  to  be  given  to  them  unless  the  court  can  find  other 
words  which  show  that  they  were  used  in  their 
restricted  sense.  Again,  in  Parker  v.  Marchant, 
Knight-Bruce,  V.C.,  says  (at  p.  300) :  "  A  will  may 
be  so  worded  as  to  show  that,  according  to  a  reason- 
able construction  of  it,  the  testator  must  have 
intended  to  use  those  terms  in  a  limited  and 
restricted  sense,  but  when  this  appears  the  intention 
so  collected  must  have  effect  given  to  it.  It  is,  how- 
ever, incumbent  on  those  who  contend  for  the  limited 
contraction  to  show  that  a  rational  interpretation  of 
the  will  requires  a  departure  from  that  which 
ordinarily  and  primd  facie  is  the  sense  and  meaning 
of  the  words."  Nothing  can  be  plainer  than  that 
primd  facie  the  general  words  are  to  be  taken  in  their 
full  and  large  sense  unless,  in  the  particular  case,  the 
true  construction  of  the  instrument  requires  the 
words  to  be  read  in  their  limited  sense  as  applying 
only  to  the  same  genus  as  was  enumerated  before. 
The  general  worcls  in  this  case  are,  "  other  goods, 
chattels,  and  effects  in  or  upon  or  belonging  to  the 
said  leasehold  messuage."  The  messuage  includes 
the  coach-house  and  stables.  Therefore  the  general 
words  include  goods,  chattels,  and  effects  in  the 
house,  stable,  and  coach-house.  These  words  in  their 
ordinary  sense  pass  everything  which  is  there.  Are 
there  any  words  which  tend  to  restrict  this  ordinary 
meaning  to  things  of  the  same  genus  as  household 
furniture,  plate,  linen,  china,  glass,  and  other  things 
enumerated  before  ?  So  far  from  thinking  so,  I  am 
of  opinion  that,  when  one  finds  a  man  settling  every- 
thing in  his  house  upon  his  wife,  and  also  dealing 
with  the  stables  and  coach-house,  it  would  be 
absurd  to  say  that  he  intended  to  confine  the  articles 
in  the  stables  to  things  ejusdem  generis  with  household 
furniture,  plate,  linen,  &c.  When  the  settlor  was 
dealing  with  the  stables  and  coach-house  he 
obviously  intended  to  convey  the  things  usually  there, 
and  intended  the  words  to  have  their  wide  meaning. 
I  adopt  the  canon  of  construction  laid  down  by 
Knight-Bruce,  Y.C.,  in  Parker  v.  Marchant,  and 
dissent  from  the  doctrine  (if  such  a  doctrine  ever 
existed)  that  primd  fade  the  general  words  are  to  have 
a  restricted  meaning. 

Lopes  and  Rigby,  L.JJ.,  delivered  judgments  to 
the  same  effect. 

Appeal  dismissed. 

Solicitors  for  the  appellants  (defendants),  Ashurst, 
Morris,  Crisp,  <fc  Co. 

Solicitors  for  the  respondent  (plaintiff),  Lindo  &  Co. 


Feb.  20. 


From  Chan.  Div.  \ 

(Lord  Halsbury ;  and  Lindley  \ 

and  A.  L.  Smith,  L.JJ.)       ) 

In  re  Abdy. 
Babbeth  v.  Donaldson,  (a.) 

Covenant — Separation  deed  between  man  and  woman  not 

(a.)  Beported  by  W.  Shallcross  Goddard,  Esq., 
Barrister-at-Law. 
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Coubt  op  Appeal. 


In  be  Abdt. 


Coubt  op  Appeal. 


married — Covenant  to  pay  during  life  or  until  molesta- 
tion— Resumption  of  cohabitation — Validity  of  deed, 

A.  and  B.,  having  lived  together  as  man  and  wife, 
mutually  agreed  to  separate,  and  executed  a  deed  by 
which  A.  covenanted  to  pay  to  B.  during  her  life,  or  so 
long  as  she  should  not  molest  him,  an  annuity.  After 
some  time  the  parties  again  cohabited,  and  lived  together 
until  A.'s  death. 

Held  (affirming  North,  J.),  in  an  action  by  B.  for 
the  administration  of  the  testator* s  estate,  that  the  cove- 
nant to  pay  during  life  was  absolute  and  indefeasible, 
and  that  B,  must  be  admitted  as  a  creditor  on  the  estate 
for  the  amount  of  her  annuity.  There  is  no  analogy 
between  such  a  deed  and  a  separation  deed  between  hus- 
band and  wife. 

The  plaintiff  in  the  action  was  a  lady  who  had 
lived  with  the  testator,  Bobert  Jack  Abdy,  as  his 
mistress,  and  she  claimed  to  be  a  creditor  upon  his 
estate  under  the  following  circumstances.  Pre- 
viously to  December,  1889,  Mrs.  Babbeth  and  the 
testator  had  lived  together  as  man  and  wife. 
Differences  arose  between  them,  and  on  the  20th  of 
December,  1889,  they  executed  a  deed  in  the  nature 
of  a  separation  deed.  It  was  recited  that  differences 
had  arisen  between  them  and  that  they  had  mutually 
agreed  to  live  separate  from  each  other  for  the 
future.  They  mutually  covenanted  to  live  apart,  and 
the  testator,  as  a  separate  covenant,  covenanted  with 
the  lady  that  he  would  during  her  life,  or  so  long  as  she 
should  in  no  way  molest  him,  pay  to  her  the  sum  of 
£366  per  annum,  by  monthly  instalments  of  £30  10s. 
each.  The  plaintiff  covenanted  in  return  that  she 
would  not  contract  or  incur  any  debts  in  his  name, 
and  would  keep  him  indemnified  against  all  debts  or 
liabilities  thereafter  contracted  or  incurred  by  her. 

In  November,  1892,  the  parties  resumed  cohabita- 
tion, and  in  June,  1893,  the  testator  died. 

The  annuity  was  paid  to  the  plaintiff  until  the 
death  of  the  testator,  but  not  afterwards.  She 
commenced  an  action  for  the  administration  of  the 
testator's  estate,  and  claimed  to  be  admitted  as  a 
creditor  for  the  amount  of  her  annuity  under  the 
deed. 

The  residuary  legatees  resisted  the  claim  on  the 
ground  that  the  annuity  ceased  when  cohabitation 
was  resumed. 

North,  J.,  held  that  the  claim  must  be  admitted, 
and  the  residuary  legatees  appealed. 

Samuel  Hall,  Q.C,  and  Alexander  Young,  for  the 
appellants. — The  consideration  for  the  deed  was  that 
the  parties  should  live  separate;  when  they  came 
together  again  such  consideration  was  gone,  and  the 
deed  was  wholly  void :  Bindley  v.  Mulloney,  17 
W.  B.  510,  L.  B.  7  Eq.  343 ;  Nicol  v.  Nicoh  34 
W.  B.  283,  31  Ch.  D.  524 ;  Ex  parte  Naden,  In  re 
Wood,  22  W.  B.  936,  L.  B.  9  Oh.  App.  670.  There 
is  no  case  in  the  books  exactly  analogous.  All  the 
surrounding  circumstances  shew  that  the  arrangement 
was  that  they  should  live  apart  for  ever. 

Swinfen  Eady,  Q.C,  and  C.  T.  Mitchell,  for  the 
respondent. — Such  a  proviso  as  the  appellants  con- 
tend for  cannot  be  imported  into  the  deed,  and  if  it 
were  so  imported,  it  would  be  void.  The  covenant 
was  in  terms  to  pay  the  lady  during  her  life,  and  the 
fact  that  the  parties  afterwards  lived  together  again 
cannot  affect  it.    [They  were  stopped  by  the  court.] 

HaU,  Q.C,  replied. 

Lord  Halsbuby. — I  am  of  opinion  that  this  appeal 
must  be  dismissed.  There  is  literally  no  portion  of 
this  deed  which  I  can  look  at,  and  take  the  construc- 
tion of  it  that  Mr.  Hall  suggests,  without  doing 
violence  to  the  ordinary  rules  of  construction.     I 


really  do  not  know  what  the  views  of  the  partiei 
were,  though  I  can  well  believe  that  the  testator's 
object  was  to  make  provision  for  the  woman  with 
whom  he  had  been  living  as  his  wife  at  the  time 
when  both  intended  to  separate  finally,  and  this  wai 
intended  to  be  a  final  provision.  I  have  no  doubt  it 
was  so.  And  looking  at  what  is  recited  in  the  deed, 
I  have  no  doubt  that  is  what  both  parties  imagined. 
But  what  thenP  I  must  see  what  the  covenant 
is,  and  the  oovenant  is,  "  and  pay  during  her  life."  I 
decline  to  put  into  the  deed  what  the  parties  have  not 
put  in  themselves.  A  separate  covenant  was  made 
to  pay  her  so  much  during  her  life,  and  I  cannot 
imply  a  oovenant  which,  if  it  were  there,  would  be 
void,  because  it  would  be  contra  bonos  mures.  But 
apart  from  any  such  question,  I  look  within  the  four 
corners  of  the  instrument,  and  I  must  give  the 
ordinary  construction  of  words  and  sentences 
according  to  English  grammar,  and  I  can  find 
nothing  in  this  instrument,  beyond  the  reasons  why 
the  covenant  has  been  entered  into,  which  defeats  and 
determines  the  operation  of  that  covenant  in  the 
future.  I  am,  therefore,  obliged  to  construe  this 
deed  as  the  learned  judge  has  construed  it.  It  would 
be  a  very  strong  violence  to  the  language  if  I  could 
import  into  it  a  oovenant  which  does  not  appear. 
The  analogy  of  separation  deeds  between  husband 
and  wife  absolutely  fails.  The  very  nature  of  a  deed 
of  that  character  is  one  which  imports  (although  it 
may  not  be  said  in  terms  in  the  instrument)  that  while 
husband  and  wife  are  living  together  the  wife  is 
entitled  to  maintenance,  and  as  that  relation  is  about 
to  terminate,  the  separate  existence  of  the  wife  is  to 
be  guaranteed  free  from  inconvenience,  by  the  hus- 
band giving  an  annuity  or  provision,  or  whatever  it 
may  be.  The  mere  statement  of  that  shows  why  it 
is  that,  when  the  parties  oome  together  again,  the 
deed  is  to  be  at  an  end,  because  the  actual  thing  that 
is  done  is  providing  a  maintenance,  and  by  construc- 
tion the  court  can  put  in  "during  the  period  of 
separation."  No  such  observation  applies  here.  It 
is  not  contended  that  any  oovenant  has  been  broken 
by  this  lady.  The  result  is  that  this  appeal  must  be 
dismissed,  with  costs. 

Ldtdley,  L.J. — I  am  of  the  same  opinion.  It 
does  not  require  any  consideration  to  support  it  in 
law ;  therefore  the  failure  of  that  consideration  cannot 
be  said  to  invalidate  it.  We  must  follow  the  lan- 
guage of  the  deed.  We  should  be  twisting  it  out  of 
its  obvious  meaning  if  we  read  it  as  Mr.  Hall  asks  is 
to  do.    The  appeal  must  be  dismissed,  with  costs. 

A.  L.  Smith,  L.J. — In  this  case  a  gentleman  and 
lady  were  living  together,  not  in  matrimony.  They 
determine  to  separate,  and  thereupon  this  deed  i* 
executed  by  the  parties.  By  this  deed  the  gentleman 
absolutely  covenants  to  pay  to  the  lady  for  her  Hfri 
£366  a  year  for  so  long  as  she  does  not  molest  V 
and  performs  her  oovenant  on  her  part.  It  is  now; 
said  that  that  covenant  should  be  read,  although  it  is  as 
absolute  oovenant  on  the  face  of  it,  as  an  ahsolate 
oovenant  only  so  long  as  they  shall  be  separate  and 
apart.  At  one  time  I  was  impressed  with  that,  and 
have  thought  what  the  people  would  have  done  if! 
they  had  thought  of  coming  together  again.  I  oi 
not  import  that  into  this  covenant.  It  is  an  absolute 
covenant  in  my  judgment,  not  made  dependent  on 
their  living  separate  and  apart  in  the  future,  sod, 
therefore,  I  think  that  my  learned  brothers  have  co 
to  a  right  construction  of  the  deed  in  construing  it  at 
they  have  done. 

Appeal  dismissed  with  costs. 

Solicitors  for  the  appellants,  Black  <fc  Moss. 

Solicitors  for  the  respondent,  Nohes  <fe  Stammer*. 
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High  Cottbt. 


Cunnacx  v.  Edwards. 


High  Court. 


Chan.  Div. 
Chitty,  J. 


I 


»tgi)  ©iron  of  Shwtite. 

)  May  8,  9;  Nov. 28, 1894; 

)  Feb.  20,  1895. 

CUNNACK  V.  EDWABD8.  (a.) 
Friendly  society— Trusts  exhausted— Unexpended  funds 
—  Charity  —  Cy-pres  —  Resulting    trust  —  Bona 
vacantia. 

A  friendly  society  was  formed  to  provide  annuities 
for  the  widows  of  its  ordinary  members.  The  annuity 
fund  was  raised  by  the  subscriptions  of  ordinary  and 
honorary  members,  hut  the  widows  of  honorary  members 
took  no  benefit. 

Held  (there  being  no  poverty  qualification),  that  the 
society  was  not  a  charity. 

The  members  and  annuitants  being  all  dead,  and  there 
being  an  unapplied  balance  of  the  annuity  funds  in  the 
hands  of  the  trustees  of  the  society,  to  which  neither  the 
trustees  nor  the  representatives  of  the  honorary  members 
made  any  claim. 

Held,  that  there  was  a  resulting  trust  in  favour  of  the 
ordinary  members  from  time  to  time,  or  their  representa- 
tives, in  proportion  to  their  contributions,  and  the  fact 
that  the  difficulty  and  expense  of  ascertaining  the  parties 
entitled  would  more  than  exhaust  the  fund  did  not  entitle 
the  Crown  to  claim  it  as  bona  vacantia. 

Action. 

The  Helston  Equitable  Annuitant  Society  was 
founded  in  March,  1810,  for  the  purpose,  in  its  rules 
expressed,  of  raising  by  subscriptions,  fines,  and  for- 
feitures a  fund  for  the  relief  of  the  widows  of  its 
deceased  members. 

In  April,  1830,  the  rules  were  revised,  and  the 
society  subsequently  conformed  to  the  provisions  of 
the  Friendly  Societies  Act,  1829  (10  Geo.  4,  c.  56). 

The  society  consisted  of  ordinary  and  honorary 
members.  The  last  surviving  ordinary  member,  one 
T.  H.  Edwards,  through  whom  the  defendant  claimed, 
died,  a  widower,  in  1878,  and  the  last  known  honorary 
member,  Sir  Bichard  B.  Vyvyan,  died  in  1879. 

On  joining  the  society  an  honorary  member  signed 
a  declaration  that  his  object  in  joining  the  society 
was  not  that  any  widow  of  his  should  derive  any 
benefit  therefrom  (to  which  he  altogether  relinquished 
K*  nght),  but  merely  for  the  encouragement  of  the 
society. 

The  last  annuitant  died  in  1892. 

The  defendent  thereupon  claimed  the  funds  (about 
£1,250  New  Consols)  as  the  representative  of  the  last 
surviving  ordinary*member. 

The  Attorney-General  claimed  that  either  the 
society  was  a  charity  and  the  funds  were  applicable 
cy-pres,  or  in  the  alternative  that  the  funds  were 
ownerless  and  went  to  the  Crown  as  bona  vacantia. 
It  appeared  that  by  the  rules  of  1830  the  trustees  were 
from  time  to  time  to  execute  a  deed  declaring  the 
purpose  for  which  any  moneys  of  the  society  were 
laid  out,  but  no  such  deed  had  been  executed,  nor  had 
toy  steps  been  taken  to  wind  up  the  society. 

The  first  point  was  argued  on  May  8  and  9,  1894. 

Robertson  Macdonald,  for  the  plaintiffs,  the  trustees 
of  the  society,  stated  the  case,  and  disclaimed  any 
beneficial  interest. 

FarwtU,  Q.C.,  and  W.  D.  Bawlins,  for  the  defend- 
•mV— A  friendly  society  is  not  a  charity ;  at  any  rate, 
unless  its  benefits  are  restricted  to  poor  people :  In  re 
®«rVs  TrusU,  24  W.  B.  233,  1  Ch.  D.  497;  In  re 
Dvtton,  27  W.  B.  398,  4  Ex.  D.  54. 

(a.)  Beported  by  G.  Bowlaito  Alston,  Esq., 
Barrister-at-Law. 


Sir  R.  T.  Beid,  A.O.,  and  Ingle  Joyce,  for  the 
Crown. — The  head-note  in  In  re  Claries  TrusU  is 
too  wide.  A  friendly  society  may  be  a  charity: 
SpiUer  v.  Maude,  32  Ch.  D.  158n. ;  Pease  v.  PaUinson, 
34  W.  B.  361,  32  Ch.  D.  154.  Poverty  is  not  a 
necessary  ingredient  of  all  charities.  The  voluntary 
subscriptions  of  the  honorary  members  go  wholly  to 
provide  annuities  for  the  widows  of  ordinary  members. 
The  society  is  therefore  partly  supported  by  volun- 
tary contributions,  and  is  a  charity. 

Chitty,  J.— The  Attorney-General,  on  behalf  of 
the  Crown,  claims  the  fund  on  two  grounds.  First, 
on  the  ground  that  there  is  a  charity,  and  that  the 
ordinary  doctrine  of  cy-pres  applies;  secondly,  on 
the  ground  that  the  property  falls  under  the  head  of 
bona  vacantia.  I  propose  to  say  nothing  on  the  latter 
point,  but  to  deal  with  the  first  pomt  as  to  the 
charity  only.  It  is  sufficient  to  say  of  this  society 
that  it  was  constituted  in  the  year  1810  for  the 
purpose  of  raising  from  time  to  time,  by  the  sub- 
scriptions of  the  several  persons  admitted  as  members 
thereof,  and  also  by  fines  and  forfeitures  imposed  by 
the  rules,  a  stock  or  fund  for  the  relief — of  whnm  ? 
For  the  relief  of  the  widows  of  the  deceased  members 
of  this  society  in  the  manner  provided  by  the  rules. 
The  rules,  which  were  revised  m  1830,  are  founded 
on  the  principle  which  I  have  stated,  and  it  appears 
to  me  that  the  society,  subject  to  one  point  wmch  I 
will  mention  in  a  moment,  was  a  society  established 
for  the  purpose  of  providing  annuities  for  the  widows 
of  the  contracting  members.  I  can  find  in  that  no 
charity.  There  is  nothing  in  the  rules,  nor  is  there 
any  evidence,  to  show  that  the  widows  provided  for 
were  the  widows  of  poor  people.  Mr.  Ingle  Joyce 
said  during  his  argument  that  many  of  them  seemed 
to  be  well-to-do  people.  It  is  not  necessary  for  me 
in  this  judgment  to  affirm  the  proposition  of  In  re 
Clark's  Trusts,  where  the  Vice- Chancellor  held  that 
a  friendly  society  was  not  a  charitable  institution.  It 
is  enough  for  me  to  say  that  in  my  opinion  this 
particular  society  is  not  a  charity. 

I  said  I  would  mention  one  point  on  which  some 
argument  turned — viz.,  the  existence  of  the  honorary 
members.  There  certainly  was  one  honorary  member, 
Sir  Bichard  B.  Vyvyan,  and  there  may  have  been  more. 
Now  I  have  the  declaration  which  was  signed  by  Sir 
Bichard  B.  Vyvyan  before  me,  and  the  point  of  the 
argument  for  the  Attorney-General  is  that  this  declar- 
ation shows  that  not  only  benevolent  persons  but 
charitable  persons  also  were  subscribing  for  the 
widows  of  others  generally.  The  declaration  states : 
"I  do  further  declare  that  my  object  in  becoming 
a  member  of  the  above  institution  is  not  that  any 
widow  of  mine  shall  derive  any  benefit  therein,  which 
I  altogether  relinquish  my  right  to,  but  merely  for 
the  encouragement  of  the  society."  So  there  was 
one  member,  and  there  may  have  been  a  few  more, 
who  relinquished  ail  right  which  he  otherwise  would 
have  had  in  favour  of  his  own  widow,  and  left  the 
widows  of  the  other  members  to  be  provided  for 
according  to  the  rules.  He  agreed  that  nis  subscrip- 
tion should  go  for  the  purpose  of  providing  a  fund 
which  would  provide  the  annuities  for  the  others.  It 
appears  to  me  that  that  does  not  show  that  the 
society  was  a  charity.  Again,  as  I  have  already  said, 
poverty  was  not  made  a  qualification  on  the  part  of 
a  widow  seeking  her  annuity.  It  was  the  annuity 
provided  by  particular  persons  who  agreed  to  become 
members,  and  I  think  the  fact  that  one  or  two,  or  it 
may  be  more,  agreed  that  their  widows  should  not 
participate  in  the  benefits  of  the  society  is  not  sufficient 
to  make  this  a  charity. 

Inhere  will  be  no  order  drawn  up  now,  but  that  is 
my  decision,  so  that  the  point  will  not  be  argued 
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again.  The  trial  most  stand  over,  and  I  will  direct 
the  plaintiffs  to  serve  the  representative  of  Sir  Richard 
B.  Vyvyan  unless  he  disclaims. 

The  representative  of  Sir  R.  It.  Vyvyan  having 
disclaimed,  and  one  Sidney  Clarke,  the  representative 
of  an  ordinary  member  who  was  not  the  last  sur- 
vivor, having  been  served  and  appointed  to  repre- 
sent deceased  ordinary  members  as  a  body,  the 
action  came  on  again  on  the  28th  of  November, 
1894. 

Robertson  Macdonald,  for  the  trustees. 

Farwell,  Q.C.,  and  W.  D.  Rawlins,  for  the  defend- 
ant Edwards,  the  representative  of  the  last  surviving 
ordinary  member. — There  is  a  resulting  trust  for  the 
ordinary  members  for  the  time  being  subject  to  the 
annuities.  Under  the  Friendly  Societies  Act,  1829, 
s.  26,  five-sixths  in  value  of  the  existing  members  can 
dissolve  the  society,  and  then  the  fund  is  divided 
among  all  the  members.  Edwards  could  have  done 
this.  [He  referred  to  the  Serjeant*  s-inn  case  (un- 
reported), and  Brown  v.  Dale,  27  W.  R.  149,  9  Ch.  D. 
78.]  Again,  only  certain  kinds  of  ownerless  goods, 
such  as  swans,  sturgeons,  waifs,  estrays,  &c.,  go  to 
the  Crown  as  bona  vacantia  ;  others  belong  to  the  first 
occupant:  2  Stephen's  Commentaries,  11th  ed.,  pp. 
648,  556;  Chitty  on  Prerogative,  pp.  135, 136;  Millar 
v.  Taylor,  4  Burr.,  at  p.  2402 ;  Staundforde  on  Pre- 
rogative, Fo.  37b.    The  Crown  has  no  title  here. 

H.  J.  Tweedy,  for  deceased  ordinary  members 
generally. — There  was  a  resulting  trust,  not  to  the 
members  for  the  time  being,  but  to  all  the  members, 
or  their  representatives,  in  proportion  to  their  contri- 
butions. 

Sir  R.  T.  Reid,  A.O.,  and  lngfo  Joyce,  for  the 
Crown. — This  is  a  case  where  there  is  no  cestui 
que  trust  of  chattels,  and  the  Crown  takes : 
Barclay  v.  Russell,  3  Ves.  Jun.  423,  435  (omitted 
in  the  Revised  Reports);  In  re  St.  James's  Club, 
2  De  G.  H.  &  G.  383;  Taylor  v.  Eaygarth,  14 
Sim.  8;  Lord  Colchester  v.  Law,  L.  R.  16  Eq. 
253,  22  W.  R.  Dig.  247;  Lewin  on  Trusts,  9th  ed., 
p.  303.  The  earlier  deceased  members  have  had  all 
the  benefits  they  bargained  for.  When  Edwards  was 
alive  he  and  Sir  R.  R.  Vyvyan  might  have  dissolved 
the  institution  in  the  statutory  way.  But  they  did 
not  do  so.  The  survivor  was  really  Sir  R.  R. 
Vyvyan,  whose  representative  has  disclaimed.  He 
had  just  as  much  right  to  the  general  assets  as 
Edwards.  Under  the  Friendly  Societies  Act,  1829, 
s.  26,  every  member  was  entitled  to  a  vote  on  a 
dissolution,  and  the  Act  of  1875  (38  &  39  Vict.  c.  60), 
s.  25,  requires  the  consent  of  five-sixths  of  the 
members  (including  honorary  members,  if  any).  As 
to  resulting  trust,  the  bargain  has  nothing  but  widows 
in  view.  At  all  events,  the  cestuis  que  trusteat,  if  any, 
are  practically  unascertainable.  [Chitty,  J. — I 
cannot  say  there  is  no  resulting  trust  because  of  the 
difficulty  of  finding  the  objects.] 

Farwell,  Q.C.,  in  reply, — Barclay  v.  Russell  is 
observed  on  in  Republic  of  Peru  v.  Drey/us,  36  W.  R. 
492,  38  Ch.  D.  348,  357. 

Wilson  v.  Church,  26  W.  R.  735,  9  Ch.  D.  552,  was 
also  cited  as  to  the  representation  of  the  ordinary 
members  en  masse. 

Cur.  adv.  wit. 

Feb.  20.— Chitty,  J.— The  question  is,  Who,  in 
the  events  which  have  happened,  are  entitled  in 
equity  to  the  funds  in  the  hands  of  the  plaintiffs,  the 
trustees  of  the.  Helston  Equitable  Annuitant  Society, 
which  funds  represent  the  remaining  property  of  that 
society  ?  The  only  rules  of  the  society  in  existence 
are  the  revised  rules  of  1830.    The  only  object  of  the 


society  was  to  raise  a  fund  to  provide  annuities  for 
the  widows  of  members.  The  fund  was  to  be  raised 
by  the  contributions  of  members  varying  according  to 
the  age  of  the  member  and  the  age  of  his  wife,  where 
she  was  younger  than  he.  Certain  fines  and  forfeitures 
were  also  imposed,  which  went  to  the  increase  of  the 
fund.  According  to  tb e  evidence,  the  funds  remaining 
represent  contributions  only. 

The  last  annuitant  on  the  fund  died  in  1892.  On 
her  death,  the  trusts  affecting  the  fund,  according  to  > 
the  rules,  were  exhausted.  The  rules  admitted 
honorary  members ;  they  paid  no  contributions.  The 
only  honorary  member  outlived  the  last  surviving 
ordinary  member.  The  representative  of  this  honorary 
member  has  disclaimed. 

The  Attorney-General  claimed  that  the  society  was 
a  public  charity  in  the  technical  sense  of  the  term, 
and  asked  that  the  funds  might  be  applied  ey-pres. 
It  was  impossible,  however,  to  accede  to  this  claim, 
though  it  might  have  afforded  a  reasonable  solution 
of  the  difficulties,  and  have  produced  the  best  result 
for  all  concerned.    I  have  already  decided  against  the 
claim.    The  trustees  of  the  fund  very  properly  dis- 
claim all  beneficial  interest.    The  claimants  are,  first, 
the  representatives  of  the  surviving  ordinary  member; 
secondly,   the  Attorney-General,   on  behalf   of  the 
Crown ;  and,  thirdly,  the  representatives  of  a  deceased 
member,  appointed  to  represent  for  the  purpose  of 
this  hearing  all  the  deceased  ordinary  members  as  a 
body.      The  claim  of  the  representative  of  the  last 
surviving  member  may  be  disposed  of  in  a  few  words. 
The  society  was  not  a  tontine  society;   there  is  no 
ground  for  saying  that  the  fund  belonged  in  equity  to 
the  last  survivor.    There  is  nothing  in  the  rules,  or  in 
any  principle  of  equity,  applicable  to  the  case,  on 
which  this  claim  can  be  rested.     It  was  said  that 
the    last   surviving   member    might    have    held  a 
meeting  under  section  26  of  the  statute  of  Geo.  4, 
and  voted  the  funds  to  himself.     To  this  proposi- 
tion, extravagant  as  it  is,  it  is  sufficient  answer  to 
say  that  the  last   survivor  never  attempted  to  do 
any  thing,  of  the  kind. 

The  contention  for  the  Attorney  -  General  was 
that  the  funds  were  bona  vacantia,  and  that  the 
Crown  was  entitled  to  them  by  virtue  of  its 
prerogative.  It  is  in  virtue  of  this  prerogative 
right  that  the  Crown  takes  the  personal  estate  of  a 
man  who,  being  a  bastard,  dies  intestate  without 
leaving  issue.  Such  a  bastard  can  have  no  next  of 
kin.  The  Crown's  right  attaches  on  proof  of  tha 
bastardy  and  no  lawful  issue  of  the  bastard — subject* 
of  oourse,  to  the  right  of  any  widow  he  may  have 
left.  But  in  the  case  of  the  death  intestate  of  a 
person  born  in  wedlock  the  Crown  does  not  take 
merely  because  there  is  a  difficulty  in  finding  the 
next  of  kin ;  an  inquiry  is  directed,  and  sometimes 
repeated,  to  ascertain  who  are  the  next  of  kin, 
and  it  is  not  until  every  reasonable  step  by  adver- 
tisement and  otherwise  has  been  taken  that  the 
fund  is  ordered  to  be  paid  to  the  Crown.  The  men 
fact  that  there  will  be  great  difficulty  and  expense  in 
ascertaining  the  equitable  owner  of  a  fund  is  not  of 
itself  ground  for  declaring  the  Crown  entitled. 

The  claim  of  the  person  appointed  to  represent  the 
deceased  members  generally  is  founded  upon  the  doe- 
trine  of  resulting  trust.  Where  a  man  provides  a 
fund  by  way  of  trust  for  payment  of  a  specifies 
annuity  to  his  widow  during  her  life,  and  makes  no  fur- 
ther declaration  of  trust  affecting  the  fond,  the  benefi- 
cial interest  in  the  fund,  or  so  much  of  it  as  is  not 
required  for  payment  of  the  annuity,  results  to  ^""mtft 
The  same  doctrine  would  apply  to  the  oase  of  several 
persons  agreeing  to  provide  and  providing  such 
annuities  for  their  widows ;  there  would  be  an  ulti- 
mate trust  in  their  favour  when  the  purposes  of  the 
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fond  had  come  to  an  end.  Nor  can  I  see  bow  any 
difference  could  justly  be  made  by  reason  of  their 
railing  by  common  agreement  such  a  fund  in  dif- 
ferent but  prescribed  proportions  as  among  them- 
selves. 

Inasmuch,  then,  as  all  tbe  purposes  for  which  the 
funds  of  the  society  were  raised  by  contributions  of 
the  members  have  been  exhausted,  and  there  is  no  in- 
dication to  be  found  in  the  rules  as  to  what  was  to  be 
done  with  the  funds  when  the  specified  purposes  were 
worked  out,  I  am  constrained  to  hold,  according  to  the 
principles  of  equity,  that  the  doctrine  of  resulting 
trot  applies.  It  is  immaterial  that  no  actual  declara- 
tion of  trust  was  made  by  the  trustees  in  pursuance 
of  role  17  of  the  society.  Had  any  such  declaration 
been  actually  made,  the  only  trusts  which  could  pro- 

Cy  have  been  declared  by  the  trustee  would  have 
1  those  manifested  by  the  rules.  Nor  is  it  neces- 
sary to  consider  what  could  have  been  done  by  a 
general  meeting  of  the  members  under  section  26  of 
the  Act  of  Geo.  4 ;  no  such  meeting  was  ever  held. 
My  reasons  for  saying  I  am  constrained  to  hold  that 
the  doctrine  of  resulting  trust  applies  are  to  be  found 
in  what  follows.  The  books  of  the  society  prior  to 
1850  are  not  forthcoming,  and  apparently  are  lost  or 
destroyed.  The  dumber  of  members  of  the  society 
from  the  beginning,  in  1810,  is  not  known  beyond 
this,  that  it  exceeds  several  hundreds.  The  difficulty 
and  expense  of  ascertaining  who  were  members  and 
who  are  their  legal  personal  representatives  will  be 
enormous.  Besides  this,  inasmuch  as  the  contributions 
were  of  varying  amounts,  the  share  of  each  repre- 
sentative in  the  funds  will  depend,  not  merely  on  the 
amount  of  tbe  contribution  of  the  member  whom  he 
represents,  but  also  on  the  various  amounts  con- 
tributed during  upwards  of  eighty  years  by  the  other 
members  from  time  to  time.  It  requires  no  great 
experience  in  matters  of  this  kind  to  foresee,  as  I  do, 
that  in  the  endeavour  to  discover  who  are  the  persons 
entitled,  the  greater  part,  and  probably  the  whole, 
of  the  funds  will  be  consumed  in  costs.  There  are 
no  means  at  my  disposal  for  cutting  this  Gordian 
knot  I  have  been  informed  that  there  are  other 
nmflar  cases  which  may  be  brought  before  the  court 
for  decision,  and  that  possibly  an  attempt  may  be 
made  to  induce  Parliament  to  interfere  by  passing 
some  Bill ;  but  I  know  not  whether  the  information' 
k  correct.  My  judgment  has  been  postponed  in  the 
hope  that  the  assistance  of  the  Legislature  might  be 
invoked ;  bnt  in  this  hope  I  cannot  further  postpone 
giving  judgment  in  the  action.  I  therefore  make  a 
declaration  that  in  the  events  which  have  happened 
the  funds  are  subject  to  a  resulting  trust  in  favour  of 
the  ordinary  members  of  the  society  from  time  to 
time,  or  their  respective  legal  representatives,  in  shares 
m  proportion  to  the  amounts  contributed  by  each 
inch  ordinary  member  to  the  funds  of  the  society. 
The  amounts,  if  any,  paid  as  fines  or  forfeitures  and 
the  annuities  received  by  widows  need  not  be  taken 
into  account.  There  must  be  a  direction  for  necessary 
mqniries  on  the  basis  of  the  declaration. 

Solicitors,  Bobbins,  Billing,  <fc  Co.,  for  Marrack, 
tf alder,  A  Hockin,  Truro ;  Hare  <fc  Co. 


"*—-??;}  Nov.  7,  8,  9. 

Kibble  v.  Faikthorne.  (a.) 

rtgage — Limitations,  Statutes  of—Possessio?i  by  mort- 
pgor — Outstanding  legal  estate  existing  during  part 


b)  Reported  by  J.  W.  Gbeio,  Esq.,  Barrister-at- 
Law. 


of  the  statutory  period — Extinguishment  of  charge — 
3  &  4  Will.  4,  c.  27,  s.  34. 

Where  a  mortgagor  who  remained  in  possession  of  the 
mortgaged  property  paid  no  interest  and  gave  no  acknow- 
ledgment for  more  than  twelve  years,  the  right  and  title 
of  the  mortgagee  to  the  land  is  extinguished  by  virtue  of 
section  34  of  3  &  4  Will.  4,  c.  27,  and  the  legal  estate 
revests  in  the  mortgagor.  The  existence,  during  the 
earlier  part  of  the  statutory  period,  of  a  prior  mortgage 
will  not  prevent  this  result. 

Trial  of  action. 

£.  F.  Fairthorne,  by  an  indenture  dated  the  4th  of 
November,  1864,  conveyed,  by  way  of  mortgage, 
real  estate,  of  which  he  was  owner  in  fee,  to  the 
Oxford  and  Abingdon  Building  Society,  to  secure  a 
sum  of  £1,000  advanced  on  shares  therein.  On  the 
3rd  of  September,  1874,  he  executed  what  purported 
to  be  a  mortgage  of  the  same  property  to  T.  Pain,  to 
secure  the  sum  of  £700  and  interest  thereon.  He 
afterwards,  in  the  year  1877,  gave  an  equitable 
mortgage  of  the  same  property  to  the  Buckingham 
and  Oxfordshire  Bank.  In  1881  the  mortgagor 
became  possessed  of  the  mortgage  deed  of  1874, 
which  was  handed  to  him  by  the  trustee  in  bank- 
ruptcy of  T.  Pain.  The  building  society  in  1886  de- 
livered up  to  the  mortgagor  the  deed  of  1864,  with 
the  statutory  receipt  indorsed  thereon,  the  money 
thereby  secured  having  been  paid  off.  The  mortga- 
gor in  1890  requested  the  plaintiff  Kibble  to  pay  off 
the  equitable  charge  of  1877  to  the  bank ;  and  to 
accept  from  him  what  purported  to  be  a  first  mort- 
gage to  secure  the  amount  advanced,  and  this  was 
accordingly  done.  Kibble  subsequently  commenced 
these  proceeding  to  enforce  his  mortgage  as  against 
his  mortgagor,  E.  F.  Fairthorne,  ana  as  against  C. 
Fairthorne,  E.  Fairthorne,  and  F.  Fairthorne,  who 
claimed  to  have  a  prior  security  on  the  mortgaged 
premises.  The  three  last  defendants  had  obtained,  in 
1893,  what  purported  to  be  a  conveyance  of  the  pro- 
perty from  Pain's  representative.  No  part  of  the 
principal  and  interest  secured  by  the  mortgage  of 
1874  to  Pain  had  ever  been  paid. 

The  plaintiff  Kibble  pleaded  that  at  the  date  of  the 
mortgage  to  him  in  1890,  not  only  were  the  claims  of 
Pain  and  his  representatives  barred  by  the  Statute  of 
Limitations,  but  that  their  right  to  the  land  was 
barred  also,  E.  F.  Fairthorne,  the  mortgagor,  having 
never  been  out  of  possession. 

Oswald,  Q.C.,  and  J.  Henderson,  for  the  plaintiff. — 
The  mortgagees  claiming  through  Pain  have,  by  their 
neglect,  lost  their  right.  The  whole  legal  estate  is  gone 
by  virtue  of  the  deed  of  September,  1874  never  having 
been  acknowledged  and  no  interest  paid  for  more  than 
twelve  years.  The  defendants  have  not  got  the  legal 
estate,  and  if  they  had,  gross  negligence  and  fraud 
would  deprive  them  of  the  right  to  sell  or  foreclose. 
The  Real  Property  Limitations  Act,  1874  (37  &  38 
Vict.  c.  57),  says  that  no  action  can  be  brought  after 
twelve  years,  and  this  Act  must  be  read  with  3  ft  4 
Will.  4,  c.  27,  and  o.  42.  The  remedy  is  not  merely 
barred,  but  the  right  also.  [They  also  cited  In  re 
Alison,  27  W.  B.  537,  11  Oh.  D.  284;  Sanders  v. 
Sanders,  30  W.  B.  280,  19  Oh.  D.  378 ;  Dawhins  v. 
Lord  Penrhyn,  26  W.  B.  6,  6  Ch.  D.  318;  27  W.  B. 
173,  4  App.  Cas.  51 ;  Sands  v.  Thompson,  31  W.  B. 
397,  22  Ch.  D.  614;  Lloyd's  Banking  Co.  v.  Jones,  33 
W.  B.  781,  29  Oh.  D.  221 ;  National  Provincial  Bank 
v.  Jackson,  34  W.  B.  597,  33  Ch.  D.  1 ;  Farrand  v. 
Yorkshire  Bank,  37  W.  B.  318,  40  Oh.  D.  182.]  There 
is  a  difference  between  the  Act  of  Will.  4  as  regards 
real  property  and  the  statute  of  James  as  regards  per- 
sonal property. 

Manley  Smith,  for  E.  F.  Fairthorne. 
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Neville,  Q.C.,  and  S.  Dickinson,  for  defendants 
other  than  E.  F.  Fairthorne. — Our  mortgage  was  in 
1874,  the  plaintiffs  in  1877.  We  have  the  better  equity : 
Northern  Counties  of  England  Fire  Insurance  Co.  v. 
Whipp,  26  Ch.  D.  482.  The  case  of  Lloyd* s  Banking 
Co.  v.  Jones  is  wholly  distinguishable  from  this  case. 
None  of  the  oases  cited  touch  the  present  question. 
It  is  very  old  law  that  when  a  man  has  been  in  pos- 
session for  more  than  twenty  years  (or  twelve,  as  it 
now  is)  he  gets  a  statutory  title  by  virtue  of  section 
34  of  3  &  4  Will.  4,  o.  27,  and  that  applies  to  the 
possession  of  a  mortgagee.  No  subsequent  acknow- 
ledgment will  revest  the  estate  in  anyone  else. 
[Bomer,  J. — If  the  mortgagor  is  in  possession,  what 
then  ?]  In  that  event  the  legal  estate  is  outstanding 
in  the  mortgagee.  The  cases  cited  are  under  different 
sections  of  the  Act  of  1874. 

Homer,  J. — In  this  case  it  is  admitted,  and  also 
established,  that  the  mortgagees  under  the  mortgage 
of  1874  had  for  more  than  the  statutory  period 
received  no  rent,  and  no  acknowledgment  under  the 
statute  had  been  given ;  and  therefore  the  remedy 
against  the  land  is  barred,  and  these  mortgagees 
have  no  claim  in  priority  to  the  plaintiff. 

It  was  suggested  that  there  was  a  prior  legal  out- 
standing mortgage;  but  the  mortgagor  was  in  posses- 
sion throughout.  The  mortgagees  in  respect  of  the 
deed  of  1874  were  in  a  position  to  take  proceedings 
against  the  land  by  foreclosure,  but  they  did  not  do 
so.  The  time  began  to  run  against  these  mortgagees 
from  the  date  fixed  by  the  mortgage  for  redemption. 
The  mortgagees  have  therefore  lost  their  charge. 

For  these  reasons  I  hold  that  the  defendants1 
charge  no  longer  exists,  and  that  the  plaintiffs  claim 
is  established. 

Solicitors,  T.  H.  Jones,  for  Stockton  <fe  Sons,  Ban- 
bury; Hickin,  Smith,  &  Capel,  Crewe. 


(LawranceQand'  Kennedy,  JJ.) }  Jan' 15  *  Mftrch  5' 

Wirral  Highway  Board  v.  Newell,  (a.) 

Highway  —  Repair  —  Extraordinary  expenses  —  Sur- 
veyor's certificate—  Highway  and  Locomotives  Amend- 
ment Act,  1878  (41  &  42  Vict.  c.  77),  s.  23. 

A  surveyor's  certificate  under  section  23  of  the  High- 
way  and  Locomotives  Act,  1878,  is  not  invalid  by  reason 
only  that  more  highways  than  one  are  included  in  the 
certificate. 

The  surveyor  of  a  highway  gave  a  certificate  under 
section  23  to  the  effect  that  extraordinary  expenses  had 
been  incurred  by  reason  of  extraordinary  traffic  caused 
by  the  respondent  in  repairing  roads  in  four  separate 
townships.  Six  months  later  he  gave  another  certificate 
which  referred  to  extraordinary  expenses  incurred  partly 
before  and  partly  after  the  date  of  the  first  certificate  on 
a  single  road  in  one  of  the  townships. 

Held,  that  the  first  certificate  was  good,  and  that,  with 
regard  to  expenses  incurred  before  it  was  made,  the 
period  of  six  months  limited  by  1 1  <fe  12  Vict.  c.  43,  s. 
11,  for  recovering  the  amount  began  to  run  from  the  date 
of  the  first  certificate. 

Case  stated  by  two  justices  of  the  county  of  Chester 
under  42  &  43  Vict.  o.  49. 

Extraordinary  expenses  were  incurred  by  the 
Wirral  Highway  Board  between  April,  1893,  and 
April,  1894,  in  repairing  a  road  in  the  township  of 
Burton  by  reason  of  excessive  weight  passing  over  it 

(a.)  Reported  by  C.  G.  Wilbraham,  Esq.,  Barris- 
ter-at-Law. 


and  extraordinary  traffic  caused  by  the  order  of  the 
respondent. 

On  the  7th  of  December,  1893,  the  surveyor  of  the 
board  made  a  certificate  to  the  effect  that  up  to  that 
time  the  sum  of  £285  6s.  lid.  had  been  incurred  in 
respect  of  roads  in  the  townships  of  Baraston, 
Storeton,  Burton,  and  Ness  by  reason  of  the  respond- 
ent's traffic,  and  on  the  14th  of  December  a  demand 
was  made  for  payment  of  that  sum.  The  money  was 
not  paid,  and  in  January  the  surveyor  wrote  to  the 
respondent  saying  that  he  did  not  propose  to  take 
proceedings  on  the  certificate  of  the  7th  of  December; 
but  that,  after  the  completion  of  the  work  in  which 
the  respondent  was  then  engaged,  and  which  was  the 
cause  of  the  extraordinary  traffic,  he  would  issue 
fresh  certificates,  in  which  the  roads  in  each  of  the 
townships  should  be  dealt  with  separately.  To  thii 
proposal  the  respondent  declined  to  give  any  assent 
The  respondent's  extraordinary  traffic  terminated  in 
April,  and  on  the  31st  of  May  the  surveyor  made  a 
new  certificate  to  the  effect  that  the  sum  of  £202 
38.  2d.  had  been  spent  on  the  road  in  the  township  of 
Burton,  extending  from  the  village  of  Burton  to  the 
boundary  of  the  local  board  district  of  Nestonand 
Parkgate,  between  April,  1893,  and  April,  1894. 
The  amount  was  again  not  paid,  and,  a  complaint 
having  been  preferred,  the  justices  held  that,  fix 
months  having  elapsed  since  the  date  of  the  fint 
certificate,  they  could  not  hear  any  evidence  as  to  the 
expenses  incurred  before  that  date,  and  they  ordered 
the  respondent  to  pay  £52,  which  was  the  amount  of 
extraordinary  expenses  they  found  had  been  incurred 
from  and  after  the  7th  of  December,  1893. 

Bosanguet,  Q.C.,  for  the  plaintiffs,  the  appellant*.— 
The  period  of  six  months  begins  to  run  in  respect  of 
the  whole  of  the  expenses  from  the  31st  of  May.  The 
certificate  of  the  7th  of  December  is  bad  in  that  it  sum- 
marizes the  roads  in  several  townships  and  does  not 
particularly  specify  the  road  in  question.  The  test  of 
extraordinary  traffic  being  whether  the  traffic  is 
extraordinary  with  reference  to  the  particular  road  it 
question,  the  certificate  ought  to  identify  the  road: 
Whitebread  v.  Sevenoaks  Highway  Board,  [1892]  1 
Q.  B.  8,  40  W.  R.  Dig.  94;  Hill  v.  Thomas,  [18M] 
2  Q.  B.  333,  41  W.  R.  Dig.  85.  In  Cook  v.  Iptvid 
Local  Board,  19  W.  B.  1079,  L.  R.  6  Q.  B.  451,  when 
au  apportionment  had  been  made  in  respect  of  two 
streets,  it  was  held  that  the  apportionment  was  bad, 
and  that  time  began  to  run  only  from  a  later  vafil 
apportionment. 

A.  A.   Tobin,  for    the    desendant,    the  respond- 
ent.  —  If    the  certificate   of    the  7th  of  December 
is    good,   the    magistrate's    decision  is  right ;  for, , 
six  months   having  elapsed  since  the  date  of  it* 
the  expenses  to  which  it    refers    cannot   be  reoo-i 
vered  :  Poole  and  Forden  Highway  Board  v.  Gunnins, ! 
51  L.  J.  M.  0.  49,  30  W.  R.  Dig.  89.     This  osffj 
tifioate  is  not  invalid.    The  road  in   question  «fri 
included  among  those  mentioned.    This  was  found  at  1 
a  fact  by  the  magistrates,  and  there  is  no  objection  ■ 
including  several  roads  in  the  same  certificate:  W 
lington  v.   Hoskins,  29  W.  R.   152,  6  Q.  B.  D.  SOS 
Story  v.  Sheard,  41  W.  R.  31,  [1892]  2  a  B.  611 
Pickering  East  Lythe  Highway  Board  v.  Barry  y 
W.  R.  246,  8  Q.  B.  D.  59.    The  certificate  is  not  fo 
the  information  of  the  person  charged ;  he,  indee 
well  aware  what  roads  his  traffic  has  passed  over ;  bs 
it  is  made  rather  for  the  benefit  of  the  board.  Thood 
section  23  says  "highway"  in  the  singular,  by  w 
Interpretation  Act,  1889,  words  in  the  singular  si 
to  include  the  plural,  and  "  highway  "  may  be  res 
"highways'*;  therefore,  it  is  quite  sufficient  if  A 
certificate  mentions  that  extraordinary  **m*n—*  fags 
been  incurred  on  the  highways  in  the  district,  witboa 
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specifying  which  particular  highway  or  highways.  At 
any  rate,  the  board  are  not  entitled  to  set  up  the  de- 
fault of  their  own  surveyor  when  the  person  to  be 
charged  has  made  no  objection. 

Bosanquet,  Q.C.,  in  reply,  cited  Etherley  Orange 
Coal  Co.  v.  Auckland  District  Highway  Board,  42 
W.  B.  198,  [1894]  1  Q.  B.  37 

Cur,  adv.  vult. 

The  judgment  of  the  Coubt  was  delivered  by 

Kennedy,  J. —  After  reciting  the  facts,  he  con- 
tinued :  The  question  raised  for  our  determination  is 
whether  the  justices  were  right  in  limiting  the 
amount  recoverable  by  the  appellants  to  the  expenses 
incurred  after  the  7th  of  December,  1893,  or  whether 
they  ought  to  have  included  the  extraordinary 
expenses  incurred  from  April,  1893.  I  am  of  opinion 
that  the  justices  arrived  at  a  proper  conclusion,  and 
that  our  judgment  should  be  for  the  respondent. 

It  is  argued  on  behalf  of  the  appellants  that  the 
certificate  of  the  7th  of  December,  1893,  was  invalid, 
as  it  related  to  several  other  highways  as  well  as  to 
the  highway  in  question,  and  it  was  suggested  that 
such  a  certificate  was  a  nullity,  and  might  be 
rectified  by  the  issue  of  a  second  certificate.  In 
favour  of  this  view  the  case  of  Cook  v.  Ipswich  Local 
Board  was  cited ;  but  it  appears  to  us  that  the  two  cases 
are  essentially  different.  In  the  Ipswich  case  the  sur- 
veyor, whose  duty  it  is  to  make  an  apportionment  of 
the  sum  to  be  paid  by  the  owner  of  certain  property, 
having  made  a  bad  apportionment  by  lumping 
together  expenses  in  regard  to  two  streets  which 
ought  to  have  been  kept  separate,  the  court  held  that 
such  apportionment  was  a ,  nullity,  and  that  the  sur- 
veyor was  not  precluded  from  making  a  proper  appor- 
tionment. In  the  present  case  the  alleged  invalidity  of 
the  certificate  was  caused  by  the  fact  that  more  high- 
ways than  one  were  included  in  the  certificate ;  but  it 
seems  to  us  that  the  object  of  the  certificate  is  to 
inform  the  highway  board  of  the  fact  that  extra- 
ordinary expenses  have  been  incurred  upon  certain 
highways  within  their  jurisdiction;  and  upon  that 
certificate  the  complaint  preferred  before  the  justices 
is  formulated,  and  the  apportionment  or  estimate  of 
expenses  seems  to  form  no  necessary  part  of  the 
certificate,  but  is  the  subject  of  proof  before  the  court 
having  cognizance  of  the  case.  It  seems  to  us,  there- 
fore, that  the  December  certificate  was  sufficient  for 
the  purpose  of  founding  proceedings  for  the  recovery 
of  the  expenses,  and,  as  the  proceedings  in  July, 
1894,  were  not  commenoed  within  six  months  of  the 
giving  of  the  certificate  (Pool  and  Forden  Highway 
Board  v.  Gunning)  the  time  had  passed  during  which 
any  claim  could  be  made  upon  the  respondent  in 
respect  of  extraordinary  expenses  incurred  before  the 
7th  of  December,  1893.  Under  these  circumstances 
we  think  the  justices  were  right  in  excluding  those 
extraordinary  expenses  from  the  amount  ordered  by 
them  to  be  paid  by  the  respondents. 

Solicitors  for  the  appellants,  Cunliffes  &  Davenport, 
for  W.  H.  Churton,  Chester. 

Solicitors  for  the  respondent,  Totes,  Johnson,  & 
Leaclu 
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(Wills  and  Wright,  JJ.)  j 

Beg.  v.  Httggins.  (a.) 

Justices —  Disqualification — Bias — Merchant  Sh  ipping 
Act,  1854  (17  A 18  Vict.  c.  104),  e.  361— Charge  against 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


unqualified  pilot — Conviction — Qualified  pilot  a  mem- 
ber of  the  court. 

An  unqualified  pilot  was  charged  be/ore  justices  and 
convicted  under  section  361  of  the  Merchant  Shipping 
Act,  1854,  of  assuming  and  continuing  in  charge  of  a 
ship  after  a  qualified  pilot  had  offered  to  take'  charge  of 
her.  M.,  one  of  the  justices,  was  a  qualified  pilot.  He 
carried  on  his  business  in  the  same  district  as  the  defend- 
ant, but  was  in  the  exclusive  employment  of  one  firm  of 
shipowners  who  never  employed  unqualified  pilots  on 
their  ships,  and  did  not  compete  with  pilots  who  took  part 
in  the  "  turn  "  system  at  pilot  stations. 

On  an  application  for  a  certiorari  to  quash  the  con- 
viction, 

Held,  tliat  M.  had  such  an  interest  in  the  conviction 
as  to  create  a  reasonable  probability  of  bias,  and  that  the 
conviction  must  be  quashed. 

Rule  nisi  calling  upon  two  justices  of  the  borough 
of  Gravesend  to  show  causo  why  a  writ  of  certiorari 
should  not  issue  to  bring  up  and  quash  a  certain  con- 
viction whereby  one  Clancy,  an  unqualified  pilot,  was 
convicted  under  section  361  of  the  Merchant  Shipping 
Act,  1854,  of  assuming  and  continuing  in  the  charge 
of  a  certain  ship  after  a  qualified  pilot  had  offered  to 
take  charge  of  ner. 

The  rule  was  obtained  on  the  ground  that  Thomas 
Martin,  one  of  the  six  magistrates  by  whom  the  case 
was  heard,  and  who  were  unanimous  in  their  decision, 
had  an  interest  in  the  matter,  he  being  a  qualified 
pilot  actively  engaged  at  Gravesend  and  in  the  London 
Bridge  district,  and  as  such,  it  was  alleged,  acting  in 
competition  with  unqualified  pilots  such  as  Clancy. 

An  affidavit  of  Martin  was  read  to  the  court,  in 
which  he  stated  that  he  had  no  interest  in  the  convic- 
tion. Although  he  was  a  duly  licensed  Trinity  House 
pilot,  he  did  not  in  any  way  compete  with  Clancy  or 
other  unqualified  pilots.  The  only  Trinity  House 
pilots  who  competed  with  unqualified  pilots  were  those 
who  took  turns  at  a  pilot  station,  but  Martin  did  not 
and  never  had  taken  part  in  the  ' '  turn  "  system.  For 
forty-three  years  he  had  been  a  licensed  "  choice  " 
pilot,  that  is,  a  pilot  chosen  and  regularly  engaged 
beforehand  by  shipowners  to  pilot  their  ships,  and  for 
the  last  nineteen  years  he  had  acted  as  choice  pilot  for 
the  Peninsular  and  Oriental  Steam  Navigation  Co. 
which  company  never  employed  unqualified  pilots  on 
any  of  their  ships.  Under  the  terms  of  Martin's 
employment  with  the  company  the  company  were 
exclusively  entitled  to  his  services,  and  he  was  not 
allowed  to  offer  his  services  to  any  other  employer  so 
long  as  his  engagement  with  the  company  lasted. 

The  Merchant  Shipping  Act,  1854,  s.  2 :  "  « Pilot' 
shall  mean  any  person  not  belonging  to  a  ship  who 
has  the  conduct  thereof ;  *  qualified  pilot '  shall  mean 
any  person  duly  licensed  by  any  pilotage  authority  to 
conduct  ships  to  which  he  does  not  belong.1' 

Section  361 :,  "An  unqualified  pilot  assuming  or 
continuing  in  the  charge  of  any  ship  after  a  qualified 
pilot  has  offered  to  take  charge  of  her  .  .  .  shall 
.     .     .    incur  a  penalty  not  exceeding  £50." 

Section  362 :  "An  unqualified  pilot  may  .  .  . 
take  charge  of  a  ship  .  .  .  when  no  qualified 
pilot  has  offered  to  take  charge  of  such  ship." 

Poland,  Q.C.,  and  R.  D.  Muir,  showed  cause 
against  the  rule. — The  certiorari  ought  not  to  issue 
unless  the  court  is  satisfied  that  the  magistrate  in 
question  had  such  a  substantial  interest  in  the  result 
of  the  hearing  as  to  make  it  likely  that  he  had  a  real 
bias  in  the  matter :  Reg.  v.  Handsley,  30  W.  R.  368, 
8  Q.  B.  D.  383.  The  mere  possibility  of  a  bias  is  not 
sufficient.  The  facts  disclosed  by  the  magistrate's 
affidavit  show  that  he  had  no  interest  in  the  matter. 
He  is  not  in  any  way  acting  in  competition  with  the 
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defendant,  and  even  if  he  were  to  leave  his  present 
employment  and  become  a  "turn  "  pilot  he  would 
not  compete  with  him,  because  after  a  qualified  pilot 
has  offered  to  pilot  a  compulsory  ship  an  unqualified 
pilot  cannot  be  employed  on  that  ship.  There  is  no 
case  which  says  that  the  mere  fact  of  a  magistrate 
being  a  member  of  the  same  class  or  profession  as  the 
defendant  disqualifies  the  magistrate  from  adjudicat- 
ing on  the  case. 

They  also  cited  Leeson  v.  General  Council  of  Medical 
Education,  38  W.  R.  303,  43  Ch.  D.  366;  Beg.  v. 
Hodgson,  12  W.  R.  423 ;  Beg.  v.  London  County  Council, 
Ex  parte  Akkersdyk,  40  W.  R.  285,  [1892]  1 
Q.  B.  190. 

Burnie,  for  the  defendant,  in  support  of  the  rule. — 
There  was  in  this  case  a  probability  of  a  real 
substantial  bias,  because  the  magistrate  as  a  qualified 
pilot  was  interested  in  the  general  question  of  the 
conviction  of  an  unqualified  pilot. 


Wills,  J.— This  is  a  case  of  some  difficulty,  because 
in  these  cases  a  difficulty  always  arises  of  keeping 
distinct  three  different  reasons,  for  which  a*  decision 
of  a  judicial  tribunal  may  be  invalidated — viz., 
pecuniary  interest,  bias,  and  such  a  degree  of  interest 
as  might  possibly  give  rise  to  bias — and  in  some  of 
the* reported  cases  there  is  a  little  confusion  in  the 
language  employed  between  pecuniary  interest  and 
bias.  Then  there  is  another  class  of  case,  in  which 
the  objection  is  not  so  much  one  of  bias  as  that  the 
same  person  ought  not  to  be  both  prosecutor  and 
judge.  Again,  there  are  cases  in  which  a  body, 
although  it  is  not  strictly  speaking  a  judicial  body, 
nevertheless  acts  in  a  way  contrary  to  the  natural 
principles  of  justice,  and  a  decision  so  arrived  at  is 
not  allowed  to  stand.  In  each  of  these  cases  the 
considerations  applicable  to  the  decision  are  not 
identical,  and  unless  the  distinction  between  them  is 
kept  clearly  in  mind,  the  court  is  apt  to  be  led  away 
by  expressions  of  opinion  which  do  not  in  reality 
touch  the  case. 

In  the  present  case  it  is  important  to  consider  the 
facts  with  reference  to  the    question  of  bias  (any 
suggestion  of  disqualification  by  reason  of  pecuniary 
interest  being  out  of  the  question),  and  we  have  to 
determine   whether  there  was  any  actual  bias,   or 
a  reasonable  risk  or  apprehension  of  bias,  such  as  a 
fair  man  might  reasonably  entertain.    The  considera- 
tion of  the  question  must  not  be  altogether  confined 
to  the  circumstances  of  this  particular  case,  for  the 
possibility  of  the  recurrence  of  the  same  or  similar 
circumstances  in  other  cases  of  a  like  nature  must  also 
be  borne  in  mind.    I  do  not  for  one  moment  suggest 
that  the  magistrate  in  question,  Mr.   Martin,   was 
subject  to  any  actual  bias  in  this  case,  there  are  no 
facts  in  the  case  which  could  support  that  view ;  but 
he  does  belong  to  a  small  class  of  privileged  persons 
for  whose  protection  these  proceedings  against  an  un- 
privileged person  were  taken,  and  that  seems  to  me 
to  be  a  very  important  consideration.    I  do  not  think 
that  it  would  be  satisfactory  or  in  the  interest  of  the 
general  administration  of  justice  that  the  decision 
should  be  allowed  to  stand.    It  is  impossible  to  over- 
state the  importance  of  keeping  the  administration  of 
justice  by  magistrates  not  only  free  from  actual  inter- 
ference by  motives  which  ought  not  to  affect  it,  but 
free  also  from  anything  which  might  give  rise  to  such 
a  reasonable  apprehension  as  might,  if  it  became 
general,  interfere  with  the  administration  of  justice 
and  the  confidence  of  the  public.      If  all  the  justices 
had  been  either  qualified  or  unqualified  pilots  it  can- 
not be  contended  that  there  could  be  any  but  one 
answer  to  the  question,  and  if  there  was  only  one  pilot 
amongst  the  six  justices  the  same  observation  applies. 
Without  suggesting  that  Mr,  Martin  has  been  guilty 


of  anything  approaching  misconduct,  I  think  that  it 
is  much  more  to  the  general  interest  of  the  adminis- 
tration of  justice  that  the  doctrine  in  question  should 
be  enlarged  rather  than  restricted. 

Weight,  J. — I  am  of  the  same  opinion  for  the 
same  reasons.  I  only  wish  to  add  an  observation 
with  regard  to  the  cases  cited  by  Mr.  Poland,  in 
which  the  court  has  been  asked  to  interfere  with  tbe 
action  of  administrative  bodies,  such  as  the  London 
County  Council  or  the  General  Council  of  Medical 
Education.  I  think  that  the  distinction  to  be  drum 
between  those  cases  and  the  present  is  this.  This 
court  is,  and  ought  to  be,  slow  to  interfere  with  the 
action  of  outside  bodies  such  as  I  have  mentioned, 
but  in  the  exercise  of  its  jurisdiction  over  inferior 
courts  different  considerations  apply,  and  therefore  1 
think  that  the  court  ought  to  interfere  on  slighter 
grounds  than  in  the  former  kind  of  case. 

Bide  absolute  for  a  certiorari. 

Solicitors  for  the  prosecution,  Sismey  <fc  Sismey,  for 
Tolhurst,  LoveU,  <fe  Clinch,  Gravesend. 

Solicitor  for  the  defendant,  E.  H.  Bedford. 
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(Wright  and  Collins,  JJ.)  j 
Lord  Mostyn  (Appellant)  v.  London,  Subvbtob 

of  Taxes  {Respondent),  (a.) 
Inland  revenue— Income  tax— Fines  upon  renewal  of 
lease— Temporary  deposit  at  interest  in  bank—Ap- 
plication as  productive  capital — Exemption — /now* 
Tax  Act,  1842  (5  <k  6  Vict.  c.  35),  s.  60,  Schedule  i. 
No.  II.,  r.  5. 

Money  received  in  respect  of  fines  upon  renewals  of 
leases  and  placed  by  the  tenant  for  life  under  a  wUl  *  j 
the  names  of  the  trustees  on  temporary  deposit  at  ««*«]•*  j 
in  a  bank  until  required  for  permanent  investment,  is  set  j 
exempt  from  income  tax,  as  being  "  applied  as  ¥*****? 
tive  capital,"  within  the  meaning  of  rule  5  of  serfs*! 
60,  Schedule  A,  II.,  of  the  Income  Tax  Act,  1842.         j 

Case  stated  by  Commissioners  of  Income  Tax  <*j 
appeal  against  their  decision  confirming  an  aisesi  | 
ment  in  respect  of  fines  upon  renewals  of  leases  ms» 
under  the  6th  head  of  rule  2  of  Schedule  A  of  sects* 
60  of  the  Income  Tax  Act,  1842.  J 

That  rule  includes,  among  property  chargeaHU 
"  all  fines  received  in  consideration  of  any  demise  ej 
lands  or  tenements  (not  being  a  parcel  of  a  manor '<m 
royalty  demisable  by  the  oustom  thereof)  on  «* 
amount  so  received  within  the  year  preceding  by  or  a 
account  of  the  party,  provided  that  in  case  the  peiq 
chargeable  shall  prove  to  the  satisfaction  of  the  CO* 
missioners  for  general  purposes  in  the  district  Js" 
such  fines,  or  any  part  thereof,  have  been  applied 
productive  capital  on  which  a  profit  has  arisen  or  * 
arise  otherwise  chargeable  under  this  Act  for  the  J* 
in  whioh  the  assessment  shall  be  made,  it  shallJJ 
lawful  for  the  said  commissioners  to  discharge  * 
amount  so  applied  from  the  profits  liable  to 
ment  under  this  rule." 

During  the  year  commencing  in  April,  1890,* 
terminating  in  April,  1891,  the  appellant,  who  « 
tenant  for  life  under  the  will  of  his  late  father  * 
certain  freehold  property  whioh  was  let  upon 
renewable  upon  payment  by  the  lessees  of 
prescribed  fines,  as   such   tenant  for    life 
renewals  of  &*+****  leases,  and  upon  such 
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moved,  as  agent  for  the  trustees  of  the  said  will, 
fines  amounting  to  £1,795  from  lessees,  of  which  a 
portion,  amounting  to  £906,  was  placed  upon  deposit 
ft  the  London  and  Westminster  Bank  in  the  names  of 
the  aud  trustees,  and  remained  on  suoh  deposit  until 
the  end  of  the  financial  year  ending  in  April,  1892. 
Interest  on  some  of  such  deposits  together  with 
other  deposits  was  paid  to  the  said  trustees  by  the 
aid  banc  up  to  April,  1891,  amounting  together  to 
444,  upon  which  the  appellant  agreed  to  pay  income 
tax;  but  he  contended  that,  as  the  fines  in  question, 
•mounting  to  £906,  had  been  so  placed  on  deposit 
producing  the  said  amount  of  interest  for  the  year  of 
amsment,  the  said  fines  had  been  applied  as  pro- 
ductive capital  on  which  a  profit  had  arisen  otherwise 
chargeable  under  the  Income  Tax  Acts  within  the 
operation  and  effect  of  the  proviso  to  the  above  rule, 
and  that  the  commissioners  should,  in  accordance 
with  each  proviso,  discharge  the  amount  so  applied 
from  the  profits  liable  to  assessment. 

The  appellant  stated  at  the  hearing  that  under  the 
aid  will  all  fines  on  renewals  of  leases  should,  after 
payment  of  debts  and  reduction  of  mortgages,  be 
infested  or  expended  in  the  purchase  of  freehold, 
copyhold,  or  leasehold  property,  and  that  the  tenant 
far  life i  therefore  received  and  must  apply  such  fines 
at  capital,  and  had  no  power  to  appropriate  them 
to  his  own  uses  or  in  any  way  utilize  them  as  income. 

The  fines  were  placed  in  the  bank  temporarily  on 
deposit  as  received,  and  were  intended  to  remain 
there  until  required  for  permanent  investment. 

It  was  contended  by  the  surveyor  of  taxes  on  the 
above  facts  that  the  placing  of  money  in  a  bank  on 
deposit  was  not  an  application  as  productive  capital 
within  the  meaning  of  the  Act,  the  appellant  having 
idmitted  that  the  money  was  placed  in  the  bank 
temporarily  until  suoh  time  as  it  was  required  for 
permanent  investment. 

The  commissioners  were  of  opinion  that  the  assess- 
ment should  be  confirmed,  and  confirmed  the  same 
fcooidingly,  but,  at  the  request  of  the  appellant, 
Ned  this  case  for  the  opinion  of  the  High  Court. 

The  question  for  the  opinion  of  the  court  was 
Aether  the  respective  amounts  placed  on  deposit  as 
Med  had  been  applied  as  productive  capital  on 
jfceh  a  profit  had  arisen  otherwise  chargeable  under 
■S  Income  Tax  Acts  within  the  meaning  of  the  pro- 
m  above  set  forth. 

Poilard  (BucJcntU,  Q.C.,  with  him),  for  the  appel- 
-The  appellant  is  entitled  to  exemption  under 
uviso  to  the  rule.    The  money  deposited  in  the 
and  bearing  interest  has  been  applied  as  pro* 
>  capital. 

\tehcood,  S.G.  {Danckwerts  with  him),  for  the 
at. — The  investment  being  temporary  only, 
I  money  is  not  applied  as  productive  capital,  and 
within  the  proviso.  Moreover,  the  proviso 
\  gives  the  commissioners  a  discretionary  power 
_  i  money  so  applied,  and  the  court  will  not 
i  with  the  exercise  of  that  discretion. 

plOHT,  J. — I  think  this   appeal  must  fail.     I 

whether  the  proviso  to  the  rule  gives  more 

i  a  discretionary  power  to  the  commissioners,  but 

►  not  decide  the  case  upon  that  ground.    [His 

*  *  >  read  the  proviso  to  the  rule  above  set  out, 

|  continued  : — J     In  my  opinion,  if  these  words 

according  to  the  ordinary  meaning  of  the 

language,  they  imply  something  more  than 

rary  deposit  at  a  bank.    The  word  "  applied  " 

(mean  something  more  than  what  has  been  done 

These  fines   cannot   be   said   to   have  been 

they  are  being  held  in  suspense  until  it  is 

1  how  to  apply  them.  A  temporary  deposit 


of  this  kind  is  not  an  application  as  productive 
capital.  I  do  not  think  that  the  word  "  productive  " 
is  applicable  here,  but  the  word  "  applied  "  is,  to  my 
mind,  the  word  which  is  most  inconsistent  with  the 
contention  of  the  appellant. 
For  these  reasons  I  think  the  appeal  fails. 

Collins,  J. — I  am  of  the  same  opinion.  It  is  not  ' 
easy  to  see  exactly  what  is  included  in  this  proviso, 
but  I  am  clearly  of  opinion  that  it  does  not  cover 
money  temporarily  deposited  at  a  bank.  There  must 
be  some  more  permanent  application,  and  it  is  not 
enough  that  the  money  is  being  held  in  suspense 
until  the  owner  has  determined  how  to  apply  it. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Hulberts  &  Hussey. 

Solicitor  for  the  respondents,  The  Solicitor  of  Inland 
Revenue* 


Deo.  19. 
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From  Q.  B.  Div.  ) 
(Lord  Esher,  M.R.,  and  [ 
Lopes  and  Rigby,L.JJ.)  \ 

SCHOLFIBLD  V.  LORD  L0NDE8B0R0UGH.  (a.) 

Bill  of  exchange — Alteration — Forgery — Acceptance  of 
bill  with  blank  spaces  -  Stamp — Negligence — Estoppel 
— Liability  of  acceptor  for  amount  of  altered  bill — 
Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s. 
64,  subsection  1. 

The  defendant  was  the  acceptor  of  a  bill  of  exchange 
for  £600.  In  the  bill  as  drawn  a  space  was  left  before 
the  words  "five  hundred  pounds  "  in  which  there  was 
sufficient  room  for  the  insertion  of  two  words,  and 
between  the  £  and  the  figures  500  sufficient  space  was 
also  left  for  the  insertion  of  another  figure.  The  bill 
bore  a  stamp  sufficient  to  cover  £4,000.  After  the 
acceptance  the  drawer  fraudulently  inserted  the  words 
"three  thousand"  before  the*  words  "five  hundred 
pounds"  and  the  figure  "  3 "  between  the  £  and 
the  500,  and  in  this  form  he  indorsed  and  nego- 
tiated the  bill.  In  an  action  by  the  plaintiff,  who  was  a 
bona  fide  holder  for  value,  to  recover  the  full  amount  of 
the  altered  bill,  Charles,  J.,  held  that  there  was  no 
evidence  of  such  negligence  on  the  part  of  the  defendant 
in  accepting  the  bill  in  the  form  in  which  it  was  drawn 
as  estopped  him  from  setting  up  the  subsequent  altera- 
tion as  a  defence  to  the  action ;  and  that  therefore  the 
defendant  was  only  liable  to  the  extent  of  £500  under 
section  64,  sub-section  1,  of  the  Bills  of  Exchange  Act, 
1882. 

Held,  by  Lord  Esher,  M.R.,  and  Bigby,  L.J.,  that 
the  acceptor  of  a  bill  owes  no  duty  to  subsequent  holders 
not  to  accept  a  bill  drawn  in  such  a  form  as  to  facilitate 
fraud,  his  only  duty  being  to  pay  the  bill  which  he  has 
accepted  at  maturity ;  that,  assuming  that  there  is  such 
a  duty  on  the  part  of  the  acceptor,  the  above  facts  did  not 
show  any  evidence  of  negligence  on  his  part;  that, 
assuming  that  there  was  negligence  on  his  part,  the 
negligence  was  not  the  proximate  cause  of  the  loss,  inas- 
much as  the  forgery  of  the  drawer  intervened  ;  and  that 
therefore  the  defendant  was  not  estopped  from  setting  up 
the  subsequent  alteration  of  the  bill,  and  was  only  liable 
to  the  extent  of  £500. 

Held,  by  Lopes,  L.J.,  that  the  acceptor  of  a  biU  owes 
a  duty  to  subsequent  holders  not  to  be  guilty  of  negligence 

(a.)  Reported  by  W.  F.  Ba&by,  Esq.,  Barrister -at- 
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with  reference  to  the  form  of  the  biU  which  he  accepts  ; 
thai  the  defendant,  in  accepting  the  bill  framed  in  such  a 
way  as  to  give  obvious  opportunities  for  its  fraudulent 
alteration  and  bearing  a  stamp  sufficient  to  cover  a  much 
larger  amount,  was  guilty  of  such  negligence  as  dis- 
entitled him  to  set  up  the  fraudulent  alteration  ;  that  the 
negligence  was  the  proximate  cause  of  the  loss  ;  and  that 
therefore  the  defendant  was  liable  for  the  full  amount  of 
the  altered  bill. 

Young  v.  Grote,  4  Bing.  253,  commented  upon. 

Appeal  from  the  judgment  of  Charles,  J.,  in  favour 
of  the  defendant  at  the  trial  of  the  action  without  a 
jury  (reported  [1894]  2  Q.  B.  660). 

The  action  was  to  recover  £3,500  on  a  bill  of  ex- 
change drawn  by  one  Francis  Charles  Scott  Sanders 
upon  and  accepted  by  the  defendant.  The  plaintiff 
was  the  holder  of  the  bill  in  good  faith  and  for  value. 
When  the  defendant  accepted  the  bill  it  was  a  bill  for 
£500  only,  and  afterwards,  before  indorsement,  it  was 
fraudulently  altered  by  the  drawer  into  a  bill  for 
£3,500.  The  defendant  pleaded  this  alteration  as  a 
defence  to  the  whole  action,  but  in  the  alternative, 
whilst  denying  all  liability,  paid  £500  into  court. 
The  plaintiff  replied  that  the  defendant  "ought  not 
to  be  admitted  to  say  that  the  bill  was  altered  in 
material  particulars  and  thereby  made  void,  because 
such  alterations  were  made  easy  and  every  oppor- 
tunity for  them  was  given  by  the  culpable  negligence 
of  the  defendant  in  accepting  the  bill  in  the  form  in 
which  he  accepted  it  and  on  the  bill  stamp  on  which 
it  was  drawn,  and  without  the  said  negligence  the 
alterations  would  not  and  could  not  have  been 
made." 

The  bill  was  dated  London,  the  8th  of  September, 
1890,  and  bore  a  £2  stamp,  sufficient  to  cover  £4,000, 
a  stamp  of  5s.  being  the  proper  stamp  for  a  bill  of 
£500.  In  the  left-hand  corner  were  at  the  time  of 
the  acceptance  the  figures  500  preceded  by  the  sign 
£.  Between  the  £,  however,  and  the  figures,  was 
a  space  left  sufficiently  wide  to  admit  of  another 
figure  being  interpolated.  The  figure  5  was  boldly 
written,  and  was  somewhat  larger  than  the  two  ciphers 
which  followed  it.  The  body  of  the  bill  was  in  three 
lines.  On  the  fcfirst  were  the  words  "  three  months 
after  date."  These  words  commenced  in  the  middle  of 
the  paper  and  terminated  at  the  extreme  end,  leaving 
no  room  for  anything  to  be  inserted.  On  the  second 
line  were  the  words  "  pay  to  me  or  my  order  the  sum 
of,"  but  after  the  word  "of"  was  left  ample  room 
for  the  addition  of  any  word.  On  the  third  line 
were  the  words  "  five  hundred  pounds  for  value  re- 
ceived," but  the  words  in  this  line  did  not  extend  to 
the  left  as  far  as  the  word  "  pay  "  in  the  line  above, 
ample  space  being  left  for  the  insertion  of  a  word  of 
eight  or  nine  letters  before  the  word  "  five,"  and  such 
word  when  inserted  would  just  bring  the  commence- 
ment of  the  third  line  immediately  below  the  com- 
mencement of  the  line  above.  Sanders,  having 
obtained  the  defendant's  acceptance  to  the  bill  so 
drawn,  inserted  the  figure  3  between  the  £  and  the 
500,  and  in  the  body  of  the  document  added  the  words 
three  thousand  between  the  word  "  of  "  in  the  second 
line  and  the  words  "five  hundred"  on  the  third, 
writing  the  word  "  three  "  on  the  second  line  and  the 
" thousand"  on  the  third,  and  in  that  shape  he  ne- 
gotiated it. 

Charles,  J.,  held  that  the  defendant  was  not 
estopped  by  having  accepted  the  bill  in  the  form  in 
which  it  was  originally  drawn  or  upon  a  stamp  suffi- 
cient to  cover  a  larger  amount,  from  setting  up  the 
subsequent  alteration  as  a  defence  to  the  action  for 
the  full  amount ;  but  that,  as  the  alteration  was  not 
apparent,  the  defendant  was  liable  under  section  64, 
sub-section  1,  of  the  Bills  of  Exchange  Act,  1882,  for 


£500,  the  amount  of  the  bill  when  accepted;  and 
that,  as  the  defendant  had  paid  £500  into  court,  he 
was  entitled  to  judgment.    The  plaintiff  appealed. 

Finlayt  Q.C.,  and  E.  Morten,  for  the  plaintiff.— 
The  decision  in  Young  y.  Grote,  4  Bing.  253,  is  applic- 
able to  this  case.    That  decision  proceeded  upon  the 
ground  of  estoppel  by  negligence  in  drawing  the 
cheque.    That  principle  is  stronger  in  the  case  of  a 
bill  of  exchange,  which  will  probably  pass  through 
many  hands,  and  the  character  of  the  indorsees  cannot 
be  known.    It  is  the  duty  of  the  aooeptor  of  a  bill 
not  to  accent  it  in  such  a  form  as  to  facilitate  fraud: 
Halifax  Union  v.  Wheelwright,  23  W.  B.  704,  L.  R.  10 
Ex.  183.    That  duty  he  owes  to  subsequent  innocent 
holders  of  the  bill.  In  Bank  of  Ireland  v.  Evans'  Tnu- 
tees,  3W.fi.  573,  5  H.  L.  Cas.  389,  which  was  followed 
in  Mayor,  <fec,  of  Staple  of  England  v.  Bank  of  Eng- 
land, 21  a  B.  D.  160,  36  W.  B.  Dig.  78,  Young  t. 
Grote  was  cited,  and  recognized  as  an  authority;  and 
Blackburn,  J.,  recognizes  its  authority  in  Swan  t. 
North  British  Australasian  Co.,  11  W.  R.  862,  2E4 
C.    175.     In  Baxendale  v.  Bennett,  26  W.  B.  899,  3 
Q.  B.  D.  525,  the  judgment  went  upon  the  ground 
that  the  instrument  had  never  been  issued.    The  facta 
here,  namely,  accepting  a  bill  with  blanks  left  for  w 
obvious    a   purpose  and  bearing  a   stamp  sufficient 
to  cover  a  much  larger  amount,  show  great  negli- 
gence on  the  part  of  the  defendant,  and  the  negligence 
is  negligence  in  the  transaction  directly  leading  to  the 
loss,  and  the  defendant  is  therefore  estopped  frost 
denying  that  he  accepted  the  bill  for  £3,500. 

Jelf,  Q.C.,  and  A.  T.  Lawrence,  for  the  defendant 
— Young  v.  Grote  was  decided  upon  the  relation  of 
banker  and  customer.  It  may  be  assumed, 
it  is  not  admitted,  that  a  customer  owes  some 
his  banker  upon  whom  he  draws  a  cheque,  u] 
ground,  as  stated  by  Pothier  in  his  Traits  da 
trat  de  Change,  ss.  99,  100,  of  the  relationship 
principal  and  agent.  But  the  acceptor  of  a  bill 
no  duty  to  subsequent  holders.  The  aooeptor  z 
be  bound  to  accept  the  bill,  and  if  he  refused  to 
so  on  the  ground  that  it  was  so  drawn  that  somet 
might  interpolate  a  figure,  he  would  be  liable  to 
action.  Commercial  dealings  in  such  an  event  c*r 
not  be  carried  on.  The  acceptor  is  only  liable 
his  acceptance,  and  he  cannot  be  liable  for  the  ' 
of  a  person  who  is  not  his  servant  or  agent. 
Bobarts  v.  Tucker,  16  a  B.  560,  Parke,  B.f  sugg 
that  Young  v.  Grote  might  be  supported  upon 
ground  that  the  customer,  by  signing  a  blank  ch< 
might  be  considered  as  giving  authority  to  any  ~ 
in  whose  hands  it  was  to  fill  up  the  cheque  in 
ever  way  the  blank  permitted.  Section  64  of 
Bills  of  Exchange  Act,  1882,  exhausts  the 
subject  of  the  alteration  of  a  bill,  and  does 
mention  this  alleged  duty.  Secondly,  assuming 
there  is  the  duty  alleged,  there  was  no  negligence 
the  part  of  the  defendant.  The  defendant 
perfect  confidence  in  Sanders,  and  the  fact  of 
stamp  being  too  high  was  no  evidence  of  neglip 
Further,  even  if  there  was  negligence,  the 
was  not  the  proximate  cause  of  the  loss. 
interposition  ox  Sanders'  crime  prevented  the 
gence  from  being  the  proximate  cause  of  the 
It  is  no  want  of  reasonable  care  not  to  anticipate 
a  crime  will  be  committed. 

They  referred  on  this  point  to  Bank  of 
Evans*  Trustees ;  Ex  parte  Swan,  7  C.  B.  N.  S. 
at  p.  447  ;  Baxendale  v.  Bennett;  SociHi 
Metropolitan  Bank,  21  W.  B.  335,  27  L.  T.  N.  S. 
Mayor,  <fcc,  of  Staple  of  England  v.   Bank  of 
land. 

Finlay,  Q.C.,  in  reply.— The  Bills  of 
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Act,  1882,  does  not  exhaust  all  the  law  upon  bills  of 
exchange :  section  97,  sub- section  2.  The  question  of 
negligence  is  outside  the  Act. 

He  referred  to  Orr  v.   Union  Bank  of  Scotland,  3 
Mscq.  513,  3W.E.  Dig.  143. 

Cur.  adv.  vult. 

Dec  19. — Lord  Esheb,  M.B. — In  this  case  an 
action  is  brought  against  the  defendant  as  the  alleged 
acceptor  of  a  bill  of  exchange  for  £3,500.  It  was 
proved  at  the  trial  that  the  defendant  was  in  some 
way  interested  in  the  formation  or  carrying  on  of  a 
club,  and  that  he  made  advances  for  the  purposes  of 
the  club.  Sanders,  who  was  apparently  also 
interested  in  the  club,  drew  a  bill  ox  exchange  for 
£500  upon  stamped  paper,  but  he  left  certain  spaces 
in  the  bill,  and  in  that  state  he  laid  it  lpfore  the 
defendant  for  his  acceptance.  There  was  no  evidence 
as  to  what  took  place  between  the  defendant  and 
Sanders  at  that  time  as  to  the  acceptance.  Sanders 
is  now  in  penal  servitude,  and  of  course  was  not  called. 
It  was  admitted  that  the  signature  to  the  acceptance 
was  the  defendant's,  and  that  at  the  time  of  his 
acceptance  the  bill  was  for  £500  only.  It  is  clear 
that  Sanders  filled  in  the  spaoes  and  changed  the  bill 
into  one  for  £3,500,  and  that  he  had  left  the  spaces 
for  the  purpose  of  committing  the  fraud.  The 
defendant  after  accepting  it  handed  it  back  in  the 
ordinary  course  to  tne  drawer,  and  then  Sanders, 
having  altered  it,  indorsed  it,  and  it  subsequently 
came  into  the  hands  of  the  plaintiff,  who  took  it  bond 
fide  and  for  value,  and  who  now  sues  the  defendant 
upon  it  for  the  full  amount  of  £3,500. 

Upon  the  above  facts,  if  the  defendant  is  not 
prevented  from  setting  up  the  forgery,  he  would  not, 
before  the  Bills  of  Exchange  Act,  1882,  have  been 
fiahle  at  all  on  the  bill.  But  by  section  64,  sub-sec- 
tion 1,  of  that  Act  Charles,  J.,  has  held  that  he  must 
pay  the  plaintiff  the  £500,  the  amount  of  the  bill 
when  accepted.  If,  therefore,  the  case  is  to  be  treated 
as  coining  within  the  code,  the  defendant  can  only  be 
made  liable  for  £500,  which  sum  he  has  paid  into 
court.  But  it  is  said  that  the  case  is  not  within  the 
code  because  the  defendant  is  estopped  from  setting 
up  the  truth,  and  is  liable  to  pay  the  amount 
appearing  on  the  face  of  the  bill.  To  my  mind 
nothing  bat  estoppel  can  prevent  the  defendant  from 
setting  up  the  truth. 

Nowjthe  doctrine  of  estoppel  is  not  peculiar  to  bills 
of  exchange,  but  is  a  general  doctrine  of  the  common 
law  applicable  to  other  transactions.  It  is  not  said 
that  the  defendant  made  any'  representation  to  the 
plaintiff,  either  in  writing  or  otherwise,  and,  there- 
fore, be  cannot  be  estopped  by  a  representation  false 
m  fact  which  induced  the  plaintiff  to  take  the  bill.  It 
is  said,  however,  that  the  estoppel  is  founded  on 
negligence  on  the  part  of  the  defendant,  the  negligence 
alleged  consisting  in  accepting  the  bill  with  certain 
gaps  in  it,  there  being  also  a  subsidiary  question  as 
to  the  amount  of  the  stamp.  Now,  negligence  to  be 
actionable  must  be  the  neglect  of  some  duty,  and  in 
order  to  prove  negligence  the  plaintiff  must  first  show 
that  the  defendant  owed,  not  merely  a  duty,  but  the 
duty  to  him  not  to  accept  a  bill  of  exchange  with 
gaps  in  it  and  upon  paper  Dealing  too  large  a  stamp. 
We  must  see  what  was  the  position  of  the  defendant. 
At  the  time  of  acceptance  he  had  no  legal  relation  of 
soy  kind  with  the  plaintiff.  What,  then,  is  the 
position  of  the  acceptor  of  a  bill  P  Before  acceptance 
there  may  or  may  not  be  a  contract  between  him 
and  the  drawer  that  he  will  accept  the  bill.  In  the 
Offhnary  course  as  between  merchants  there  is 
generally  such  a  contract,  either  express  or  implied 
from  the  course  of  business.  According  to  the 
of  merchants,  when  one  merchant  is  indebted 


to  another,  the  creditor  may  draw  upon  the  de  btor 
up  to  the  amount  of  the  debt,  and  the  latter  aooepts 
the  bill.  That  is  a  contract  in  existence  before  the 
acceptance.  It  has  nothing  to  do  with  the  contract 
which  is  created  by  the  acceptance.  The  oontraot  to 
accept  is  merely  unilateral.  The  proposed  drawer 
cannot  be  compelled  to  draw  the  bill.  He  may  draw 
it,  and  he  is  the  master  of  its  form.  Moreover,  a  bill 
is  often  negotiated  before  acceptance.  The  first  and 
other  indorsers  and  indorsees  may  be  brought  into 
existence  before  the  bill  is  accepted.  The  acceptor 
has  no  control  over  the  persons  into  whose  hands  the 
bill  may  pass.  Indeed,  he  does  not  know  whether  the 
bill  will  ever  be  negotiated  at  all.  It  may  be  that 
the  drawer  will  himself  present  it  for  payment,  and 
may  buy  it  back,  and  he  may  be,  even  if  the 
bill  has  been  negotiated  by  the  drawer,  the  per- 
son who  will  then  present  it  for  payment.  Taking 
all  these  matters  into  consideration,  I  ask,  What  is 
the  liability  of  the  acceptor  ?  The  moment  Jie  accepts 
the  bill  he  enters  into  a  contract  to  pay  the  amount 
of  the  bill  to  the  payee  or  to  his  order  or  to  the 
bearer.  It  is  perfectly  clear  that  if  the  drawer  were 
to  present  the  bill  for  payment,  he  could  not  say  that 
he  had  subsequently  to  the  acceptance  inserted 
certain  figures  in  it,  as  in  this  case,  and  that  the 
acceptor  must  pay  him  the  full  amount.  Therefore 
the  contract  which  is  oreated  by  the  acceptance  is  to 
pay  the  bill  he  has  accepted  either  to  the  payee  or  the 
indorsee.  There  is  no  other  duty  created  by  the  con- 
tract of  acceptance.  What,  then,  can  the  drawer 
transfer  ?  He  can  only  transfer  what  he  himself  has. 
He  has  a  promise  by  the  acceptor  to  pay  the  amount 
of  the  bill  as  accepted.  The  acceptor  owes  him  no 
duty  not  to  accept  a  bill  with  spaces  left  in  it.  It 
seems  to  me  that,  according  to  ordinary  principles  of 
law,  the  drawer  can  only  transfer  the  promise  to  pay. 
If  the  opposite  argument  is  well  founded,  then  the 
drawer,  having  a  promise  to  pay  without  the  alleged 
duty,  can,  nevertheless,  transfer  the  promise  with  the 
alleged  duty.  That  seems  to  me  to  be  contrary  to 
principle.  What,  then,  is  the  position  of  the  drawee 
as  regards  accepting  a  bill  which  when  presented  for 
acceptance  has  spaoes  left  in  it  ?  The  bill,  as  I  have 
stated,  may  have  been  already  indorsed.  For 
instance,  a  merchant  abroad,  who  is  owed  money  by  a 
merchant  in  England,  draws  a  bill  upon  the  latter 
for  the  amount  of  his  debt.  The  foreign  merchant 
enters  into  business  engagements  abroad  upon  the 
faith  that  the  bill  will  be  accepted  when  it  is  sent  to 
England.  The  English  merchant  has  agreed,  either 
expressly  or  by  reason  of  the  course  of  dealing,  to 
accept  the  bill.  What  a  position  the  foreign  merchant 
would  be  in  if  the  English  merchant  were  to  say  that 
he  had  agreed  to  accept  a  bill  without  spaces  in  it  and 
that  he  refused  to  accept  that  particular  bill.  Unless 
the  court  lays  it  down  as  a  matter  of  law  that  a  bill 
need  not  be  accepted  whenever  there  are  spaces  left  in 
it,  the  drawee  would  be  in  this  position,  that  a  jury 
might  find  that  he  ought  to  have  accepted  the  bill, 
and  he  might  then  be  liable  for  damages  for  non- 
acceptance.  He  would  never  know  which  way  a 
jury  might  find.  It  seems  to  me  that  the  only  duty 
of  the  drawee  is  to  accept  the  bill,  if  there  is  a  con- 
tract to  that  effect,  and  to  pay  it  when  it  is  presented 
for  payment.  That  is  the  obligation  stated  by 
Pothier  in  his  Traite*  du  Contrat  de  Change,  88. 
116,  117.  If  there  is  no  duty  it  is  clear  that  there  can 
be  no  negligence.  According  to  Pothier  the  acceptor 
owes  no  duty  to  subsequent  indorsees,  except  to  pay 
the  bill  when  it  is  presented  for  payment,  and  this 
view  is  confirmed  when  one  considers  that  the 
duty  contended  for  is  in  relation  to  the  negotiation  of 
the  bill,  with  which  the  acceptor  has  nothing  to  do, 
and  which  he  cannot  control  even  if  he  were  told  that 
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the  drawer  was  about  to  indorse  it  to  a  convicted 
thief. 

But  supposing  that  there  is  suoh  a  duty  as  alleged, 
the  next  question  is,  Was  there  any  negligence  on  the 
part  of  the  defendant  ?  The  alleged  duty  is  not  to 
accept  a  bill  in  such  a  form  as  to  render  an  interpola- 
tion easy.  The  alleged  neglect  of  that  duty  is  that 
the  acceptor,  at  the  time  of  acceptance,  did  not 
anticipate  that  the  bill  with  spaces  left  in  it  might 
get  into  the  hands  of  a  felonious  indorsee,  who  might 
commit  a  felony,  and  that  to  avoid  that  the  acceptor 
ought  to  have  drawn  some  lines  to  fill  in  the  spaces. 
The  result  of  that  would  be  that,  unless  the  mere  fact 
of  the  existence  of  the  spaces  and  of  the  acceptor  not 
filling  them  in  is  conclusive  evidence  of  negligence,  upon 
the  same  set  of  facts  one  jury  might  find  negligence  and 
another  might  not.  If  that  were  so  business  would 
be  greatly  hampered.  No  sensible  merchant  would 
care  to  take  bills  at  all.  But  if  the  question  is  one  of 
fact  in  each  case,  against  which  I  strongly  protest, 
there  seems  to  me  to  be  no  evidence  of  negligence  in 
this  case.  Even  then,  assuming  that  there  is  the 
alleged  duty,  in  my  opinion  such  evidence  as  was 
given  in  this  case  is  no  evidence  at  all  of  negligence. 
To  suppose  that  the  acoeptor  is  to  minutely  examine 
the  bill  and  see  whether  figures  could  not  be  inter- 
polated is  unbusinesslike. 

But,  again,  even  supposing  that  there  is  such  a  duty 
and  a  neglect  of  that  duty,  did  they  create  an 
estoppel  ?  According  to  the  authorities  there  must 
be  negligence  in  or  immediately  connected  with  the 
transaction — it  must  be  the  proximate  cause  of  the 
loss — whereas  that  was  not  the  case  here,  inasmuch 
as  the  felony  of  the  drawer  intervened,  and  therefore 
the  negligence  was  not  the  proximate  cause  of  the 
loss.    That  being  so  there  is  no  estoppel. 

Is  there  any  authority  which  compels  us  to  come  to 
a  contrary  decision  ?  I  can  find  none.  I  come  first 
to  Young  v.  Qrote.  In  my  view  that  case  is  the  fount 
of  bad  arguments.  It  has  never  been  upheld  for  the 
proposition  for  which  it  is  generally  cited.  It  was  a 
case  between  banker  and  customer,  and  therefore  it 
cannot  be  an  authority  as  to  the  acceptor  of  a  bill  of 
exchange.  What  rule  or  principle  can  Young  v.  Qrote 
be  cited  for  ?  The  ground  of  the  decision  is  given  by 
Best,  O.J. : — "  We  decide  here  on  the  ground  that 
the  banker  has  been  misled  by  want  of  proper  caution 
on  the  part  of  his  customer."  If  that  is  so,  what 
becomes  of  the  subsequent  cases  which  say  that  the 
intervention  of  the  fraudulent  act  of  a  third  person 
prevents  the  negligence  being  the  proximate  cause  of 
the  loss  P  The  truth  is  that  Young  v.  Qrote  has  been 
considerably  disliked ;  and  the  courts,  in  subsequent 
oases,  have  suggested  various  possible  grounds  for  the 
decision.  In  my  opinion  the  only  ground  upon 
which  that  case  can  possibly  be  supported  is  that  the 
plaintiff  issued  a  blank  cheque,  signed  by  himself, 
and  that  the  person  into  whose  hands  the  cheque 
came  had  authority,  according  to  the  law  merchant, 
to  fill  in  the  cheque.  That,  however,  is  not  estoppel, 
and  if  that  be  the  true  ground  upon  which  to  place 
the  decision,  it  may,  perhaps,  have  been  rightly 
decided,  but  it  is  not  worth  citing  as  an  authority, 
because  that  principle  is  very  much  older  than  that 


I  propose  now  to  refer  to  a  few  cases  to  see  how 
Young  v.  Qrote  has  been  dealt  with  from  time  to  time. 
Swan  v.  North  British  Australasian  Co.  was  the  case  of 
a  forged  transfer  of  shares  by  deed.  Blackburn,  J., 
after  referring  to  the  rule  laid  down  by  Wilde,  B., 
in  the  Court  of  Exchequer  and  correcting  it,  deals 
with  Young  v.  Qrote,  and  says  that  "  it  is  sufficient 
to  point  out  that  a  party  signing  in  blank  a  cheque 
or  bill,  or  other  negotiable  instrument,  does  intend 
that  it  shall  be  filled  up  and  delivered  to  a  series  of 


holders,  and  therefore  he  stands  to  all  those  holders 
in  the  position  indicated  in  the  first  branch  oi  the 
judgment  in  Freeman  v.  Cooke,     He  means  the  holder 
to  be  induced  to  take  the  instrument  as  if  it  had  been 
filled  up  from  the  first.    And  that  makes  a  marked 
distinction  between  such  a  case  and  the  present,  in 
which  Mr.  Swan  never  did  mean  that  anyone  should 
take  this  transfer  of  the  shares  as  genuine."   It  is 
clear  that  the  learned  judge  was  there  referring  to 
the  case  of  a  blank  cheque,  and  not  to  a  completed 
bill.     In  Baxendale  v.  Bennett  Bramwell,  L.J.,  said: 
"The  defendant  is  sued  on  a  bill  alleged  to  hsre 
been  drawn  by  W.  Cartwright  on,  and  accepted  by, 
him.    In  very  truth  he  never  accepted  such  a  till; 
and  if  he  is  to  be  held  liable,  it  can  only  be  on  the 
ground  that  he  is  estopped  to  deny  that  he  did  so 
accept  such  a  001."    That  shows  that  the  plaintiff 
here  cannot  recover  unless  the  defendant  is  estopped 
from  denying  that  he  did  accept  a  bill  for  £3,500. 
He  goes  on  to  say  that  the  doctrine  of  estoppel 
"  never  can  be  applied  except  in  cases  where  the 
person  against  whom  it  is  used  has  so  conducted 
himself,  either  in  what  he  has  said  or  done,  or  failed 
to  say  or  do,   that  he  would,  unless  estopped,  be 
saying  something  contrary  to  his  former  conduct" 
How  can  that  be  applied  to  the  case  of  an  acceptance 
like  this  one  P    If  the  defendant  says  that  he  only 
accepted  a  bill  for  £500,  how  is  he  saying  anything 
contrary  to  his  former  conduct?    The  Lord  Justice 
then  goes  on  to  say  that  everyone  has  a  right  to 
suppose  that  a  crime  will  not  be  committed,  and  to 
act  on  that  belief.    I  need  not  read  what  I  said  in 
that  case.    I  expressed  my  doubts  strongly  as  to  the 
decision  in  Young  v.  Qrote.    The  Mayor,  <fcc,  of  the 
Staple  of  England  v.  Bank  of  England  was  a  case  as 
to  the  custody  of  the  seal  of  a  corporate  body,  and 
the  doctrine  of  estoppel  founded  upon  negligence  is 
there  stated  again.     In  that  case  I  read  the  pat- 
sage  from  the  opinion  of  the  judges  as  delivered 
by    Parke,     B.,     in     Bank    of   Ireland    v.     Eva*f 
Trustees,    and    adopted   by    the    House    of    Lords, 
where  he  said  that  "the  negligence   which  would 
deprive  the  plaintiff  of  his  right  to  insist  that  the 
transfer  was  invalid  must  be  negligence  in  or  im- 
mediately connected  with  the  transfer  itself."    That 
shows  that  even  if  there  is  the  duty  and  the  negligence 
alleged  here  there  is  not  that  species  of  negligence 
which  would  alone  warrant  a  jury  in  finding  that  the 
defendant  was  disentitled  to  insist  upon  the  accept- 
ance for  £3,500  being  void.    Bowen,  L.  J.,  said :  "  It 
seems  to  me  here  that  the  proximate  cause  was  the 
felony  and  crime  of  t)rew,  and  that  it  cannot  be  said 
that  the  felony  was  itself  either  the  natural  or  likely 
or  necessary  or  direct  consequence  of  the  careleaanesi 
of  the  plaintiffs."  Applying  that  to  the  present  case,  it 
cannot  be  said  that  the  felony  of  Sanders  was  the 
natural  consequence  of  the  alleged  carelessness  of  the 
defendant.    I  need  not  refer  more  fully  to  the  case  oi 
Bank  of  Ireland  v.  Evans9  Trustees,  except  to  say  thai 
the  Lord  Chancellor  states  that  the  decision  in  Fottflj 
v.  Qrote  proceeded  upon  the  ground  of  estoppel,    h 
Robarts  v.   Tucker  Parke,  B.,  places  the  decision  n 
Young  v.  Qrote  upon  the  ground  that  the  customs! 
had,  by  signing  a  blank  cheque,  given  authority  fe 
any  person  in  whose  hands  it  was  to  fill  up  the  cheqw 
in  whatever  way  the  blank  permitted.    If  that  is  thi 
true  ground,  the  decision,  as  I  have  said,  mayor  ma] 
not  be  right,  but  it  is  not  the  ground  upon  which  th 
judges  decided  it.    In  my  opinion  the  case  of  You*i 
v.  Qrote  ought  no  longer  to  be  cited  as  an  authority 
The  defendant,  therefore,  is  not  estopped,  and  the  ca» 
comes  within  section  64,  sub-section  1,  of  the  Bills  a 
Exchange  Act,  1882,  which  provides  that  where  a  b9 
has  been  materially  altered,  out  the  alteration  is  no 
apparent,  the  holder  in  due  course  may  avail  himsel 
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of  the  bill  as  if  it  had  not  been  altered.  The  bill 
having  been  accepted  for  £500,  the  defendant  is  only 
liable  to  pay  that  amount.  The  judgment  must 
therefore  be  affirmed. 

Lopes,  L.J.,  read  the  following  judgment : — This 
is  a  case  of  great  importance,  and  I  regret  that  I 
cannot  concur  with  the  view  taken  of  it  by  the  other 
members  of  the  court.  [His  lordship  having  stated 
the  facts  as  set  out  above,  proceeded : — 1  That  it 
was  easy  so  to  alter  the  document  will  be  clear  upon 
its  inspection,  and  is  conclusively  proved  by  what  has 
actually  happened.  There  can  be  no  doubt  that 
Sanders  expressly  prepared  the  bill  with  a  view  of 
doing  that  which  he  subsequently  did.  The  questions 
which  arise  are  these:  (1)  Did  the  defendant,  the 
acceptor,  owe  any  duty  to  the  subsequent  holders  of 
the  hill  ?  (2)  Was  there  any  breach  of  that  duty ;  or, 
in  other  words,  was  there  such  negligence  by  the 
defendant  in  accepting  the  bill  framed  as  it  was,  as 
disentitled  him  to  set  up  its  alteration  in  material 
particulars  as  a  good  answer  to  an  action  brought  on 
the  bfll  by  a  bond  fide  holder  for  value  ?  (3)  Was 
what  happened  the  proximate  consequence  of  such 
breach  of  duty  ? 

The  principle  in  regard  to  negligence  having  legal 
consequences  appears  to  be  this :  first,  there  must 
have  been  a  failure  to  exercise  that  care,  prudence, 
or  diligence  which  a  man  of  average  care,  prudence, 
or  diligence  would  exercise  in  the  case ;  and,  secondly, 
that  general  proposition  means  specifically  (a)  that 
the  negligent  person  at  the  time  must  owe  some  duty 
either  to  the  person  affected  by  the  alleged  negligence 
or  to  the  public  of  which  he  is  one,  and  (b)  that  the 
result  has  come  about  in  or  in  immediate  connection 
with  the  negligent  act  or  omission.  There  is  a  sub- 
ordinate question  with  regard  to  the  effect  of  section 
64  of  the  Bills  of  Exchange  Act,  1882,  which  I  will 
deal  with  after  I  have  disposed  of  the  above  questions. 
The  learned  judge  in  the  court  below  held  that  the 
defendant  did  owe  a  duty  to  subsequent  holders  not 
to  be  guilty  of  negligence  with  reference  to  the  form 
of  the  instrument,  but  he  considered  that  accepting  a 
hQl  in  a  form  facilitating  forgery  was  not  enough,  he 
must  negligently  so  accept  it,  and  that  the  defendant 
in  this  case  had  not  been  negligent.  I  agree  with 
the  learned  judge  when  he  holds  that  the  defendant 
did  owe  a  duty  to  subsequent  holders,  but  I  disagree 
with  him  in  respect  of  the  negligence.  I  should 
have  thought  that  the  accepting  a  bill  in  a  form 
facilitating  forgery  was  in  itself  strong  evidence  of 


.  considering  the  question  of  duty  it  is  important 
to  bear  in  mind  that  bills  of  exchange  are  a  part,  and 
a  very  important  part,  of  the  mercantile  currency  of 
the  world ;  they  are  negotiable  instruments,  and  are 
created  for  the  purpose  of  readily  passing  from  hand 
to  hand.  Happily  bills  of  exchange  generally  pass 
through  the  hands  of  honest  people,  and  are  seldom 
fraudulently  dealt  with.  They  may,  however,  fall 
into  the  hands  of  dishonest  people,  and  by  prudent 
persona  are  therefore  so  drawn  as  to  render  any 
tampering  with  them  well-nigh  impossible.  Grime 
is  the  exception,  but  I  expect,  if  bills  were  often 
framed  as  the  one  in  this  case  was  framed,  crime 
would  be  of  frequent  occurrence.  It  would  be 
yamg  strange  if  a  person  who  accepts  a  negotiable 
instrument,  such  as  a  bill  of  exchange,  and  who  thus 
pemuta  it  to  go  forth  on  the  credit  of  his  name,  he 
being  the  person  primarily  liable  to  all  subsequent 
holders,  should  not  owe  to  those  subsequent  holders 
the  duty  of  taking  reasonable  care  that  the  document 
should  be  so  framed,  when  accepted,  as  not  to  offer  ob- 
vious opportunities  for  the  commission  of  a  crime.  If 
tibia  had  been  res  integra,  I  should  without  hesitation 


have  thought  the  duty  contended  for  existed,  but 
there  is  no  lack  of  authority  on  the  subject.  If  the 
Master  of  the  Bolls  is  correct  in  holding  that  the 
acceptor  of  a  bill  of  exchange  owes  no  duty  to  subse- 
quent holders  for  value,  that  holding  means  the 
reversal  of  numerous  cases'  hitherto  recognized.  In 
Young  v.  Grote  it  was  assumed  that  the  customer 
owed  a  duty  to  his  banker,  and  that  he  was  guilty  of 
negligence  in  not  drawing  his  cheque  on  them  with 
ordinary  care.  It  is  true  that  that  was  a  case  be- 
tween customer  and  banker,  but  it  appears  to  me,  if 
there  was  a  duty  there,  a  fortiori  there  must  be  a  duty 
between  the  acceptor  of  a  bill  of  exchange  and  subse- 
quent holders  where  the  instrument  in  question  is 
created  for  the  purpose  of  passing  from  hand  to  hand. 
In  Swan  v.  North  British  Australasian  Co.  Black- 
burn, J.,  speaking  of  Young  v.  Grote,  says  :  "It  may 
be  that  case  is  to  be  supported  on  some  of  the  grounds 
stated  by  Williams,  J.,  in  Ex  parte  Swan,  or  upon 
the  broader  ground,  apparently  supported  by  the 
authority  of  Fothier  in  the  passage  cited  in  Young  v. 
Grote,  that  the  person  putting  in  circulation  a  bill  of 
exchange  does,  by  the  laV  merchant,  owe  a  duty  to 
all  parties  to  the  bill  to  take  reasonable  precautions 
against  the  possibility  of  fraudulent  alterations  in  it ; 
it  is  not  necessary  in  this  case  to  inquire  how  that 
may  be."  By  which  I  understand  the  learned  judge 
to  mean  that  it  was  not  necessary  because  they  were 
not  then  dealing  with  negotiable  instruments.  But 
it  is  impossible  not  to  see  that  in  the  case  of  negoti- 
able instruments  Blackburn,  J.,  thought  the  duty 
did  exist.  I  can  find  no  case  where  it  has  been 
doubted  that  a  party  putting  in  circulation  a  bill 
of  exchange  owes  a  duty  to  subsequent  holders  to 
take  reasonable  precautions  against  fraudulent  altera- 
tions. 

Baxendale  v.  Bennett  was  a  case  where  the  defendant 
drew  a  bill  without  a  drawer's  name  addressed  to 
himself,  and  then  wrote  what  was  in  terms  an  accept- 
ance across  it.  In  this  condition  it  was  stolen,  filled 
up  with  a  drawer's  name,  and  transferred  to  the 
plaintiff,  a  bond  fide  holder  for  value.  The  bill,  it  is 
to  be  observed,  was  never  issued,  and  this  may  account 
for  what  Brett,  L.J.,  says  at  p.  532  :  "  There  must  be 
the  neglect  of  some  duty  owing  to  some  person. 
Here  how  can  the  defendant  be  negligent  who  owes 
no  duty  to  anybody?  Against  whom  was  the 
defendant  negligent,  and  to  whom  did  he  owe  a 
duty  ?  He  put  the  bill  into  a  drawer  in  his  own 
room.  To  say  that  was  a  want  of  due  care  is 
impossible;  it  was  not  negligence  for  two  reasons, 
first,  he  did  not  owe  any  duty  to  anyone,  and 
secondly,  he  did  not  act  otherwise  than  in  a  way  an 
ordinary  careful  man  would  act."  This  may  very 
well  be  so  in  a  case  where  the  bill  is  obtained  by  the 
commission  of  an  offence,  and  then  becomes  circulated 
against  the  will  of  the  acceptor.  It  is  very  like  the 
case  of  a  bill  being  stolen  from  a  person  in  the  street 
with  violence,  and  subsequently  circulated.  In  such 
a  case  it  would  be  difficult  to  say  that  the  acceptor 
had  been  wanting  in  any  reasonable  precautions  or 
owed  any  duty  to  anybody.  Brain  well,  L.J.,  does 
not  seem  to  doubt  the  existence  of  a  duty,  if  the 
instrument  had  been  voluntarily  parted  with,  but 
founds  his  judgment  on  the  fact  that  the  bill  had 
been  obtained  by  the  commission  of  a  crime  and  against 
the  will  of  the  defendant.  Ingham  v.  Primrose,  7  C.  B. 
N.  S.  82,  7  W.B.C.L.  Dig.  12,  proceeds  on  the  ground 
that  the  acceptor  owed  a  duty  to  the  bond  fide  holder 
for  value,  and  though  the  case  has  been  severely 
criticized  on  the  point  of  tbe  negligence  relied  on,  it 
has  not,  so  far  as  I  know,  ever  been  questioned  on  the 
point  of  duty.  The  judgment  of  th«  court  (Erie,  C.  J., 
and  Williams,  Willed,  and  Byles,  JJ.)  was  delivered 
by  Williams,  J.    In  SocUU  Gtnerale  v.  Metropolitan 
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Bank  the  duty  was  assumed,  and  I  know  of  no  case 
where  it  was  ignored. 

Mere  carelessness,  where  there  is  no  breach  of  duty 
to  be  careful,  is  not  sufficient.  In  the  words  of 
Blackburn,  J.,  in  Swan  v.  North  British  Australasian 
Co.,  which  are  cited  with  approval  by  Cockburn,  C.  J., 
in  Johnson  v.  Credit  Lyonnais,  26  W.  E.  195,  3 
C.  P.  D.  32,  at  p.  42,  "a  person  who  does  not  lock  up 
his  goods,  which  are  consequently  stolen,  may  be  said 
to  be  negligent  as  regards  himself,  but  inasmuch  as 
he  neglects  no  duty  which  the  law  casts  upon  him, 
he  is  not  in  consequence  estopped  from  denying  the 
title  of  those  who  may  have,  however  innocently, 
purchased  those  goods  from  the  thief,  unless  it  be  in 
market  overt."  I  come  to  the  conclusion  therefore, 
that  there  must  be  a  duty,  and  I  agree  with  Charles, 
J.,  in  the  court  below  in  holding  that  a  person  who 
signs  a  negotiable  instrument  with  the  intention  that 
it  should  be  delivered  to  a  series  of  holders  does  incur 
a  duty  to  those  who  take  such  negotiable  instrument 
not  to  be  guilty  of  negligence  with  reference  to  its 
form. 

I  now  come  to  the  second  question — viz.,  assuming 
a  duty,  was  there  any  breach  of  such  duty,  such 
negligence  in  accepting  the  bill  in  the  form  in  which 
it  then  was  as  disentitled  the  defendant  to  set  up  its 
alteration  as  a  good  answer  to  this  action  by  a  bond 
fide  holder  for  value  ?    The  negligence  must  oe  in  the 
transaction  itself.     Blackburn,  J.,  so  says  in  Swan  v. 
North  British  Australasian  Go,    Here  the  negligence 
alleged  is  negligence  in  accepting  the  bill  in  its  then 
form,  and  is,  therefore,   in  the    transaction    itself. 
What  is  the  negligence  alleged  against  the  defendant  ? 
It  is  accepting  a  bill  of  exchange  framed  in  such  a 
way  as  to  give  obvious  opportunities  for  its  fraudulent 
alteration  should  it  fall  into  the  hands  of  a  dishonest 
person.    It  is  the  absence  of  such  care  as  a  reasonably 
prudent   person    would  and    ought   to    take    when 
accepting  a  negotiable  instrument.    There  is  a  stamp 
sufficient  to  cover  eight  times  the  amount  for  which 
the  bill  is  drawn.    There  is  a  space  between  the  £  and 
the  500  sufficient  for  the  insertion  of  one,  if  not  two 
figures    without  any    chance   of   detection — a  most 
suspicious  space,  whioh  in  my  judgment  should  have 
attracted  the  attention  of  any  ordinarily  prudent  man 
— and  then  in  the  body  of  the  instrument  there  are 
spaces,  appropriately  left,  for  the  insertion  of  any 
words  that  it  may  suit  a  dishonest  person  to  inter- 
polate.   The  unaccountable  early  termination  of  the 
second  line  and  the  space  left  after  the  word  "of," 
and  the  late  commencement  of  the  third  line  with  the 
word  "  five/'  a  space  being  left  before  it  permitting 
of  the  insertion  of  a  word  which  would  make  the  third 
line  start  even  with  the  second,  I  cannot  help  thinking 
ought  to  have  been  observed,  and  have  at  once  induced 
the  defendant  to  pause  before  he  placed  his  signature 
as  acceptor  to  that  document.      It  is  not  only  one 
suspicious  circumstance.     There  was  a  combination  of 
them.    To  hold  a  person  accepting  a  bill  of  exchange 
so  framed  not  negligent,  and  therefore  not  liable  to  a 
bond  fide  holder  for  value,  would  tend  to  impair  the 
negotiability  of  such  instruments.    This  case  is  very 
like  the  case  of  Young  v.  Orote.    There  the  plaintiff 
left  cheques  signed  in  blank  with  his  wife  for  her  to 
fill  them  up  according  to  her  need.    She  filled  up  one 
so  imperfectly  as  to  enable  the  bearer  to  alter  the  £50 
for  which  it  was  given  to  £350,  and  it  was  held  that 
the  plaintiff  was  estopped  from  setting  up  against  the 
banker,   who  had  acted  with    ordinary    caution  in 
paying  the  cheque  in  the  usual  course  of  business, 
that  his  agent  had  only  drawn  the  cheque  for  the 
smaller   sum,  inasmuch  as    it   was   his   negligence 
through  his  agent  that  enabled  the  fraudulent  holder 
to  cheat  the  banker.      It  is  true  this  was  a  case 
between  a  customer  and  his  banker,  but  if  I  am  right 


in  holding  that  an  acceptor  of  a  bill  of  exchange  own 
a  duty  to  subsequent  holders  such  as  I  have  described, 
it  seems  to  me  that  the  case  is  in  principle  as  applic- 
able to  a  bill  as  to  a  cheque  drawn  by  a  customer  on 
his    banker.      It  was    said    that  it   is   difficult  to 
extract  the  principle  from  Young  v.  Orote,  and  that 
the  authority  of  the  case  has  been  impaired  by  advene 
comments  at  different  times  made  with  regard  to  it 
It  may  be  that  estoppel   is  not  the    correct  legal 
ground  on  which  to  rest  the  decision  in  that  case. 
No  doubt  various  reasons  have  been  assigned  for  the 
conclusion    arrived  at.      I  adopt  the  language  of 
Oleasby,  B.,  in  Halifax  Union  v.   Wheelwright,  where 
he  says: — "But  these  various  reasons  for  the  con- 
clusion only  show  how  incontestable  the  conclusion 
itself  it ;  and  it  is  perhaps  only  an  application  of  one    j 
of  those  general  principles  which  do  not  belong  to  the 
municipal  law  of  any  particular  country,  but  which 
we  cannot  help  giving  effect  to  in  the  administratioo 
of  justice — viz.,  that  a  man  cannot  take  advantage  of 
his  own  wrong,  a  man  cannot  complain  of  the  conse- 
quence of  his  own  default  against  a  person  who  wai 
misled  by  that  default  without  any  fault  of  his  own." 
This  is  the  principle  which  I  have  always  attributed 
to  Young  v.  Orote,  and  is  a  principle  which  I  oon&itat 
most  applicable  to  the  case  with  which  I  am  dealing, 
and    which  if  applicable  cannot   be    controverted. 
Young  v.    Orote,  though  criticized  in  regard  to  the 
particular  circumstances  of  the  case,  is   a  binding 
authority,  and  has  been  recognized  in  numerous  cues 
by  judges  of  the  highest  authority,  and  as  recently  as 
1891  in  the  House  of  Lords  in  the  case  of  Bank  of 
England*.  Vagliano,  39  W.  B.  657,  [1891]  A.  C.  107.  " 
The  case  of  SociiU  Oenirale  v.  Metropolitan  Bank  ww 
cited.    The  material  alteration  there  was  the  adding  j 
the  letter  "  y  "  after  the  word  eight.     It  was  tail  ' 
that  a  space  had  been  left  sufficient  to  enable  the 
"  y  "  to  be  introduced,  and  that  that  was  negligence 
which  enabled  the  parties  to  commit  a  forgery.    The  ; 
court  did  not  consider  that  there  was  sufficient  proof  | 
of    negligence.        Young  v.    Orote  and     Ingham  ▼. ' 
Primrose  were  referred  to,  but  the  court  thought  those 
cases  entirely  different.    Bovill,  C.J.,  said  that  yot ; 
cannot  prevent  the  possibility  of  a  person  committing ! 
a  forgery.     "  Parties  cannot  prevent  forgery  being 
committed.      They  must  use  reasonable  care  not  to 
afford  opportunities  for  it,"  and  he  then  Bays  that 
leaving  a  space  for  a  word  or  figure,  as  in  the  ctftj 
before  him,  did    not,   in  his    opinion,   amount  ttj 
negligence.    There  the  printed  form   was  filled  n§ 
with  "  eight"  days'  date,  audit  was  said  there  wat 
negligence  in  allowing  sufficient  space   between  thai 
words  "  eight "  and  "  days  "  for  the  addition  of  tht 
letter  "y,"  but  the  Chief  Justice  said  that  he  cos* 
not,  sitting  as  a  juryman,  say  that  there  was  neghse«0| 
enabling  the  forgery  to  be  committed,  for  it  would  U 
ridiculous  to  expect  all  persons  to  exclude  srtifel 
possibility  as  that.    It  was  the  usual  way  of  filling  1 
blanks  in  a  form,  and  a  man  was  not  to  assume  tas 
forgery  would  be  committed.    He  finds  no  fault  wJ 
Young    v.    Orote    and     Ingham    v.      PWmrote,  hi 
distinguishes  them  from  the  case  with  which  he  wJ 
then  dealing.       Negligence   must    depend   on  4 
particular  circumstances  of  each  case,  it  is  a  matter  4 
"  more  or  less." 

I  can  quite  understand  that  in  the  case  of  1 
Societi  Generate  v.  Metropolitan  Bank  the  Interpol 
tion  of  the  letter  "  y  "  on  a  printed  form  of  hill 
thought  insufficient  evidence  of  negligence.  It 
be  true  that  neither  of  the  matters  relied  upon  i 
would  be  sufficient  if  taken  by  itself  to  constat 
negligence,  but  it  is  their  combination  ;  they  act) 
re-act  on  one  another,  and  in  the  aggregate,  in 
judgment,  show  such  a  want  of  reasonable  car* 
the  part  of  the  defendant  as  disentitles  H*n  to 
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the  forgery.  It  is  said  that  it  is  no  want  of  reason- 
side  care  not  to  anticipate  a  forgery,  bnt  that  is  not, 
in  my  opinion,  the  right  test.  I  should  rather 
ask  if  it  is  not  a  want  of  reasonable  care  not 
to  take  reasonable  and  usual  precautions  against 
it,  in  the  case  of  a  negotiable  instrument  which 
is  to  pass  indiscriminately  from  hand  to  hand. 
1/  it  is  suggested  that  the  conduct  of  the  defendant 
is  as  consistent  with  non-negligence  as  with  negli- 
gence, I  say  it  is  not.  Granted  that  the  burden  is  on 
me  plaintiff  of  proving  negligence,  I  say  he  has  done 
so.  If  it  is  said  that  the  drawer,  Sanders,  may 
have  used  devices  to  induce  the  defendant  to  accept 
the  bill,  such  as  covering  over  the  spaces  with  his 
hand,  I  reply  that  there  is  no  such  evidence,  and  if 
there  was,  such  conduct  ought  to  have  aroused  his 
lospicions.  The  defendant,  I  presume,  is  a  man  of 
experience,  and  has  probably  accepted  many  sueh 
bins  before.  The  defendant,  by  his  want  of  care  and 
caution,  has  enabled  Sanders  to  commit  the  forgery, 
and  whenever  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third  party  he  who  has  enabled 
such  person  to  occasion  the  loss  must  sustain  it : 
Halifax  Union  v.  Wheelwright. 

The  third  question  is  whether  the  breach  of  duty 
or  negligence  was    the   proximate    cause  of    what 
happened— that  is,  leading  the  plaintiff  into  the  mis- 
take or  belief  that  the  bill  indorsed  to  him  was  for 
£3,500.    The  point  made  was  that  there  was  the 
interposition  of  a  crime,  and  that  the  crime  was  the 
proximate  cause    and    not   the   negligence    of   the 
defendant.    This,  in  my  judgment,  is  untenable.     It 
might  as  well  be  said  that  in  Scott  v.  London  and  St. 
Katharine  Dock  Co.,  13  W.  R.  410,  3  H.  &  0.  596, 
where  a  sack  fell  from  a  house  and  injured  a  pas- 
senger in  the  street  through  the  negligence  of  the 
defendants'  servants,  the  sack  was  the  proximate  cause 
of  the  injury,  and  not  the  negligence.    Parke,  B.,  in 
the  case  of  Bank  of  Ireland  v.  Evans1  Trustees,  drawing 
the  distinction  between  direct  and    remote  negli- 
gence, says,  in  effect,  that  when  the  intervention  of 
we  new  cause  is  the  result  that  might  be  anticipated 
from  the  particular  negligence  in  the  case,  then  the 
negligent  person  would  be  liable  to  answer  for  the 
neglect;  but  when  the  result  is  not  "  the  necessary  or 
ordinary  or  likely  result  of  that  negligence,"  then  the 
loss  must  lie  where  it  falls  according  to  the  general 
principle  of  law.     Here  the  forgery  is  the  result  to 
be   anticipated  from   the  alleged    negligence,   and 
therefore  the  negligent  party,  that  is,  the  defendant, 
vast  answer  for  the  neglect.     Both  in    Young  v. 
Qrcte,  Ingham  ▼.  Primrose,  and  SociHe*  Qenerale  v. 
Metropolitan  Bank,  in  all  of  which  cases  crimes  were 
interposed,  it  was  not  held  nor  suggested  that  the 
fttjdect  was  not  the  proximate  cause. 

The  only  other  point  is  that  arising  under  section 
ft  of  the  Bills  of  Exchange  Act,  1882.  That  section 
las  no  application  to  this  case  so  far  as  the  £3,000  is 
Concerned.  Before  this  Act  a  material  alteration,  by 
whomsoever  made,  was  a  complete  defence,  and 
avoided  and  discharged  the  bill,  except  as  against 
I  party  who  made,  or  assented  to  the  alteration. 
fcTow,  under  the  proviso  to  section  64,  a  holder  for 
value  may,  when  a  bill  has  been  materially  altered, 
but  the  alteration  is  not  apparent,  avail  himself  of  the 
lul  as  if  it  had  not  been  altered ;  and  it  was  under 
Ibis  proviso  that  Charles,  J.,  held  that  the  defendant 
pas  liable  to  pay  the  plaintiff  £500,  although  he  did 
pt  consider  there  was  any  negligence  entitling  the 
■intiff  to  recover  the  whole  amount  of  the  altered 
H 

I  agree  with  Charles,  J.,  on  the  stamp  objection, 
br  the  reasons  given,  agreeing  with  Charles,  J.,  on 
be  question  of  duty,  but  disagreeing  with  him  on 
be  question  of    negligence,   I  am  of  opinion  that 


judgment   should   be  entered  for  the  plaintiff  for 
£3,500. 

Bioby,  L.  J.— There  are  two  questions  in  this  case : 
the  first  is  the  question  of  duty*  and  the  second  is 
the  question  of  negligence.  The  first  is  a  question  of 
law,  and  the  second  is  a  question  of  fact.  Either 
question,  if  answered  in  a  particular  way,  is  sufficient 
to  dispose  of  this  case,  but  as  both  questions  have 
been  fully  argued,  I  desire  to  state  my  opinion  upon 
both.  I  agree  with  the  Master  of  the  Bolls  upon 
both  questions. 

As  I  have  very  little  to  say  upon  the  question  of 
negligence,  I  will  take  that  first.  We  have  been  left 
in  doubt  as  to  the  circumstances  under  which  the 
defendant's  acceptance  was  obtained.  If  there  was 
negligence  on  the  part  of  the  defendant  at  that  time, 
the  facts  showing  it  have  not  been  brought  before  us, 
and  the  onus  upon  the  plaintiff  has  not  been  fulfilled. 
It  is  not  enough  for  the  plaintiff  to  prove  facts  which 
are  consistent  either  with  negligence  or  absence  of 
negligence.  This  much  is  clear,  that  Sanders,  when 
he  placed  the  draft  before  the  defendant  for  accept- 
ance, contemplated  a  fraud.  Is  it  not  likely  that, 
when  he  placed  the  bill  before  the  defendant,  he 
would  have  done  it  in  such  a  way  as  to  conceal  its 
imperfections  ?  I  should  infer  that  he  adopted  some 
device  to  close  the  defendant's  eyes  to  the  imperfec- 
tions. I  do  not  know  what  device  may  have  been 
used,  but  I  should  infer  that  Sanders  would  do  all 
in  his  power  to  conceal  the  imperfections  from  the 
defendant.  Such  a  state  of  the  evidence  makes  it 
impossible  to  say  that  the  plaintiff  has  proved 
negligence. 

I  pass  from  the  question  of  negligence  to  that  of 
duty.  The  duty  as  formulated  is  a  duty  not,  in 
accepting  the  bill,  to  facilitate  fraud.  This  is  a  very 
difficult  proposition  to  deal  with.  What  is  a  duty 
not  to  facilitate  fraud?  If  such  a  duty  exists,  it 
must  of  necessity  be  limited  to  a  duty  not  to  facilitate 
a  particular  fraud.  To  illustrate  my  meaning,  I  may 
point  out  that  anyone  who  accepts  a  bill  payable  to 
order,  in  one  sense,  does  an  act  which  facilitates  a 
fraud,  because  anyone  into  whose  hands  the  bill  may 
get  can  commit  a  forgery  in  regard  to  the  indorse- 
ments on  that  bill.  Such  a  fraud  is  not  difficult  to 
commit,  and  I  do  not  see,  if  the  duty  as  formulated 
exists  to  its  full  extent,  why  it  should  not  apply  to 
such  a  case. 

But  then  the  negligence  complained  of  must  be 
the  proximate,  or,  as  I  should  prefer  to  call  it,  the 
direct  or  immediate  cause  of  the  loss.  What  is  the 
direct  or  immediate  cause  of  the  loss  in  a  case  of 
forgery  ?  It  is  the  crime  but  for  which  no  one  would 
have  been  deceived.  Hfire  Sanders  undoubtedly 
prepared  for  and  executed  the  fraud,  but  if  he  had 
been  an  honest  man,  and  had  negotiated  the  bill  in 
its  unaltered  condition,  a  subsequent  indorser  might 
have  committed  a  forgery,  and  the  ultimate  holder 
would  have  been  deceived.  It  would  be  very  diffi- 
cult to  say  that,  when  the  bill  comes  ultimately  into 
the  hands  of  a  rogue,  his  orime  is  the  direct  conse- 
quence of  some  act  of  the  acceptor.  Unless  this  can 
be  said,  the  suggested  duty  of  the  acceptor  does  not 
apply  to  such  a  state  of  things.  I  cannot  think  it  is 
correct  to  call  that  a  principle  which  does  not  apply 
to  the  majority  of  cases,  and  I  fail  to  see  a  duty  to 
prevent  a  particular  kind  of  fraud  when  the  door  is 
open  to  other  kinds  of  fraud  which  cannot  be  pre- 
vented. It  is  said  that  the  duty  is  to  be  found  in  the 
law  merchant.  If  that  is  so,  I  should  expect  to  find 
it  in  the  Bills  of  Exchange  Aot,  1882.  I  am  aware 
that  section  97  of  that  Act  provides  that  "  the  rules 
of  the  common  law,  including  the  law  merchant, 
save  in  so  far  as  they  are  inconsistent  with  the  ex- 
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press  provisions  of  this  Act,  shall  continue  to  apply  to 
bills  of  exohange,  promissory  notes,  and  ohequee  " ; 
but  that  provision  cannot,  in  my  judgment,  apply  to 
so  far-reaching  a  principle  as  that  contended  for — 
namely,  that  it  is  the  duty  of  the  acceptor  to  provide 
against  possible  crime.  I  find  that  the  question  of 
the  alteration  of  a  bill  is  dealt  with,  and  so  far  as 
the  law  merchant  is  concerned  I  should  say  com- 
pletely dealt  with,  in  section  64  of  the  Act. 

That  provision  in  section  64  does  not  prevent  the 
application  of  the  doctrine  of  estoppel,  for  that  doc- 
trine is  outside  the  Act.  Upon  this  question  of 
estoppel  it  is  necessary  to  refer  to  Young  v.  Grote. 
That  case  has  been  frequently  considered,  but  it  has 
never  been  overruled.  It  was  a  special  case,  and  the 
arbitrator  found  that  the  plaintiff  had  been  negligent, 
whereby  the  defendant,  who  was  his  banker,  had  been 
misled  into  paying  the  cheque.  The  plaintiff  de- 
livered to  his  wife  signed  cheques,  with  blanks  for  her 
to  fill  up,  and  she  allowed  one  to  be  filled  up  in  such 
a  manner  that  the  sum  named  could  be  altered,  and 
after  it  was  so  altered  the  larger  amount  was  paid  by 
the  banker,  and  it  was  held  that  the  loss  must  fall  on 
the  customer.  The  important  fact,  which  has  been 
referred  to  by  judges  who  have  commented  on  the 
case  as  possibly  justifying  the  decision,  is  that  the 
oheque  was  drawn  in  blank  by  the  plaintiff,  and  left 
to  be  filled  up  by  the  person  in  whose  hands  it  was  as 
his  agent.  Parke,  B.,  in  Bobarts  v.  Tucker ,  pointed  out 
that  the  customer,  by  signing  a  blank  cheque,  might 
Jbe  considered  to  have  given  authority  to  any  person  in 
whose  hands  it  was  to  fill  up  the  cheque  in  whatever 
way  the  blank  permitted.  Such  a  decision  is  no 
authority  with  reference  to  the  suggested  duty  of  an 
acceptor  of  a  bill  of  exohange  that  may  pass  through 
the  nands  of  numerous  indorsees.  I  may  say  that 
Pothier,  in  his  Traite*  du  Oontrat  de  Change,  88.  99, 
100,  was  confining  his  attention  to  the  case  of  principal 
and  agent,  with  special  reference  to  the  relation  of 
banker  and  customer,  and  there  is  nothing  to  show 
that  he  would  have  extended  his  reasoning  to  cases 
other  than  that  which  he  was  considering.  He  men- 
tions the  view  put  forward  by  Scacchia,  that  a  banker 
who  pays  a  bill  which  has  been  falsified  by  the  holder 
by  alteration  in  a  way  that  might  deceive  an  intelli- 
gent person  has  a  remedy  against  the  drawer  to  re- 
cover the  amount  paid  in  excess,  but  he  did  not 
accept  this  view  without  qualification.  He  says  that 
the  mandator  ought  to  repay  the  mandatory  moneys 
properly  incurred  by  the  latter  ex  causd  mandate,  that 
18,  for  the  purpose  of  executing  the  mandate,  but  not 
expenses  incurred  non  ex  causd  mandati  sed  tantum 
occasione  mandati,  and  of  this  he  gives  an  example. 
He  then  points  out  that  these  principles  would 
naturally  apply  to  the  case  of  a  banker  deceived  by 
an  alteration  in  the  amount  of  the  bill  into  paying 
a  larger  sum  than  that  for  which  it  was  drawn. 
Such  a  payment  is  not  made  ex  causd  mandati,  but 
only  ex  occasione  mandati,  unless  the  banker  has  been 
misled  by  the  fault  of  the  drawer  into  paying  the 
larger  sum.  If  the  principal  has  dooe  something 
which  naturally  deceives  his  agent  into  payiog  too 
large  a  sum,  the  principal  is  liable  to  refund  the 
excess  to  the  agent.  How  can  the  law  applicable  as 
between  principal  and  agent  be  applied  to  the  case  of 
a  bill  which  may  pass  through  the  hands  of  many 
persons  between  whom  there  is  no  such  relationship  P 
I  am  not  so  satisfied  that  the  learned  judges,  who  in 
subsequent  cases  were  considering  that  decision, 
would  have  arrived  at  the  same  conclusion  on  the 
facts  as  was  arrived  at  by  the  court  in  that  case.  I 
think  there  must  be  some  vice  in  the  reasoning  of  the 
learned  judges  in  Young  v.  Grote,  for  it  is  not  confined 
to  the  case  of  principal  and  agent,  but  would  seem  to 
indicate  that  it  is  the  duty  of  the  drawer  of  a  cheque 


or  the  acceptor  of  a  bill  of  exchange  to  consider 
generally  the  possibility  of  fraud  being  committed, 
and  to  take  precautions  aooordingly.  This  not  being, 
as  I  have  pointed  out,  a  general  principle,  cannot,  in 
my  opinion,  be  a  sound  one,  and  in  so  far  as  Young  v. 
Grote  may  be  taken  to  lay  it  down,  I  think  we  should 
decline  to  follow  that  case.  For  these  reasons  I  agree 
with  the  Master  of  the  Bolls  that  the  appeal  should 
be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Smith,  Fawdon,  db  Lew. 

Solicitors  for  the   defendant,   Salt  well,  Tryon,  & 
SattweU. 


Prom  Q.  B.  Div.        \ 

£[>rd  Esher,  M.B.,  and  |  March  1. 

pes  And  Rigby,  L.JJ.) ) 

Buby  v.  Thompson,  (a.) 

Landlord  and  tenant — Notice  to    quit — Sufficiency  of 
notice — Option. 

The  defendant  demised  to  the  plaintiff  certain  premim 
for  a  term  of  twenty-one  years  from  the  25th  of  Deem-    ' 
her,  1887,  subject  to  a  proviso  that  the  lessee  might  deter- 
mine  the  demise  at  the  end  of  the  seventh  or  fourteenth 
year  on  giving  notice  of  his  desire  to  do  so  six  montk    i 
before  the  expiration  of  such  seventh  or  fourteenth  year. 
On  the  21st  of  October,  1893,  the  plaintiff  wrote  to  the    ■ 
defendant:   "J  see  that  my  first  seven  years  will  be    , 
determined  on  the  25th  of  December,  1894.     ...   I 
understand  that  the  rent  is  £50  too  high,  and  I  shall  net 
be  able  to  stop  unless  some  reduction  is  made.    I  give  yoa 
an  early  intimation  of  this  so  that  you  may  have  ample 
time  to  consider  what  course  you  would  like  to  adojiL" 
Negotiations  by  letter  for  a  reduction  of  the  rent  took 
place  and  continued  until  within  six  months  of  the  25tA 
of  December,  1894,  when  the  first  seven  years  of  the 
demise  came  to  an  end,  but  the  parties  were  unable  to 
agree  as  to  the  amount  of  the  reduction. 

Held,  that  the  letter  of  the  21st  of  October,  1898,  teas 
a  good  notice  to  determine  the  lease  at  the  expiration  of 
the  seven  years. 

Judgment  of  the  Divisional  Court  (ante,  p.  205) 
affirmed. 

Appeal  of  the  defendant  from  the  judgment  of  * 
divisional  court  (Pollock,  B.,  and  Grantham,  J.), 
reported,  ante,  p.  203,  on  a  special  case  stated  in  sa 
action. 

The  plaintiff  by  his  writ  claimed  a  declaration  that 
the  term  of  years  created  by  a  lease  had  been 
determined  by  him  on  the  25th  of  December,  1891, 
by  notice  pursuant  to  a  proviso  in  the  lease. 

By  the  lease  the  defendant  demised  to  the 
plaintiff  certain  premises  for  the  term  of  twenty- 
one  years  from  the  25th  of  December,  1887,  deter- 
minable neverthless  as  thereinafter  mentioned. 

The  lease  contained  the  following  proviso:"' 
"  Provided  always  and  it  is  hereby  agreed  and 
declared  that  if  the  lessee  shall  be  desirous  of 
determining  this  demise  at  the  end  of  the  seventh  or 
fourteenth  year  of  the  said  term,  and  of  audi  his 
desire  shall  give  to  the  lessor  six  calandar  months' 
notice  next  before  the  expiration  .of  such  seventh  or 
fourteenth  year,  then  and  in  suoh  case  at  the  end  of  \ 
such  seventh  or  fourteenth  year,  as  the  case  may  bft,  ' 
the  said  term  hereby  granted  shall  absolutely 
and  determine." 

On  the  21st  of  October,  1893,  the  plaintiff 

(a.)  Reported  by  F,  0.  Robinson,  Esq.,  Barrister- 
At-Law. 
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to  the  defendant :  "  I  have  just  been  looking  at  my 
lease,  and  I  see  that  my  first  seven  years  will  be 
determined  on  the  25th  of  December,  1894.  I  have 
been  making  inquiries  for  some  time  past,  and  I  find 
that  I  am  paying  too  high  a  rent,  and  considerably 
higher  than  any  of  the  adjoining  houses  are  able  to  let 
for  now.  I  understand  that  the  rent  is  £50  too  high, 
and  I  shall  not  be  able  to  stop  unless  some  redaction 
is  made.  I  give  you  an  early  intimation  of  this  so 
that  you  may  nave  ample  time  to  consider  what  courpe 
you  would  like  to  adopt." 

The  defendant  answered  by  letter,  as  follows : — 
"  I  think  your  idea  of  rent  is  considerably  too  low, 
hut  I  should  be  glad  to  meet  your  views  if  possible, 
therefore  if  you  will  at  once  waive  your  right  to 
determine  the  lease  at  Christmas  next  year,  I  will 
agree  to  take  a  reduced  rent  of  £20  per  annum, 
making  it  £250  in  lieu  of  £270  for  the  second  period 
of  seven  years." 

Some  further  correspondence  then  passed  with 
reference  to  the  amount  of  the  reduction  of  rent,  as 
to  which,  however,  the  parties  were  unable  to  come  to 
an  agreement,  and  eventually,  on  the  7th  of  July, 
1894,  the  defendant  wrote  as  follows : — 

"  As  you  did  not  give  me  notice  to  determine  the 
tenancy,  I  quite  understood  that  you  had  made  up 
your  mind  to  continue  for  another  seven  years,  and  I 
can  see  no  reason  now  for  altering  the  terms  of  the 
lease." 

The  Divisional  Court  held  that  the  letter  of  the 
21st  of  October,  1893,  was  sufficient  and  effectual  to 
determine  the  term  of  years  created  by  the  lease,  and 
gave  judgment  for  the  plaintiff  (see  the  report,  ante, 
p.  203). 

The  defendant  appealed. 

Alfred  Lyttelton,  for  the  defendant. — The  letter  of 
the  21st  of  October  was  not  a  good  notice  to  deter- 
mine the  tenancy.  It  is  not  clear  and  unambiguous, 
but  is  qualified  and  alternative,  for  it  contains  an 
offer  on  the  part  of  the  tenant  to  remain  if  a 
reduction  in  the  rent  is  made:  see  Doe  v.  Jackson, 
1  Doug.  175,  per  Lord  Mansfield.  To  constitute  a 
good  notice  it  must  be  one  which  will  bind  both 
landlord  and  tenant,  but  it  is  clear  that  the  landlord 
never  regarded  this  as  a  notice  to  determine,  for  he 
writes:  "  If  you  will  waive  your  right  to  determine 
the  lease,"  not  "your  notice  to  determine."  The 
Divisional  Court  decided  the  case  on  the  authority  of 
Ahearn  v.  Bellman,  27  W.  R.  928,  4  Ex.  D.  201,  but 
there  the  notice  to  quit  was  absolutely  clear  and 
unequivocal,  and  there  is  therefore  a  distinction 
between  the  present  notice  and  the  one  in  this  case. 

He  also  referred  to  Muskett  v.  Hill.  5  Bing  N.  C. 

m. 

Edward  Bray,  for  the  plaintiff,  was  not  called 
upon. 

Lord  Esher,  M.R. — In  my  opinion  this  case  comes 
within  the  rule  laid  down  in  Ahearn  v.  Bellman.  By 
the  letter  of  the  21st  of  October  the  plaintiff  dearly 
expressed  that  it  was  his  intention  not  to  stop  on  as 
tenant  unless  a  reduction  was  made  in  the  rent.  If 
the  landlord  had  agreed  to  make  a  reduction,  then  the 
defendant  was  prepared  to  remain  for  another  term. 
The  parties,  however,  were  unable  to  agree  as  to  the 
reduction.  I  think  that  as  this  court  cannot  overrule 
Ahearn  v.  Bellman  we  are  bound  to  hold  that  the 
letter  was  a  good  notice  to  determine  the  tenancy, 
and  the  appeal  must  therefore  be  dismissed. 

Lopes,  L.  J. — By  the  terms  of  this  lease  the  plain- 
tiff lessee  had  power  to  determine  the  lease  at  the 
termination  of  the  seventh  or  fourteenth  year,  on 
giving  six  months'  notice  of  his  desire  to  do  so.  A 
notice  given  in  pursuance  of  a  proviso  such  as  that  is 


a  good  notice  if  it  is  so  expressed  that  it  clearly  con- 
veys to  the  mind  of  the  landlord  that  the  tenant 
does  not  desire  that  the  relationship  of  landlord  and 
tenant  shall  continue  beyond  the  term  of  seven  or 
fourteen  years.  Now,  can  it  be  said  that  this  letter 
would  not  convey  to  the  mind  of  a  landlord  of 
ordinary  mental  capacity  that  the  tenant  did  not 
desire  to  continue  a  tenant  under  the  lease.  In  my 
opinion  no  one  could  misunderstand  the  tenant's 
meaning,  which  was  that  he  wished  to  determine  the 
tenancy  unless  the  landlord  would  accept  a  reduced 
rent.  I  am  unable  to  distinguish  this  case  from 
Ahearn  v.  Bellman,  which  is  binding  on  this  court. 

Rigby,  L.J. — I  am  of  the  same  opinion.  As 
Bramwell,  L.J.,  said  in  Ahearn  v.  Bellman  a  notice 
to  quit  ought  to  be  dear  and  certain  in  its  terms, 
and  not  ambiguous  and  not  optional.  The  question 
is  whether  this  notice  is  ambiguous,  whether  it  con- 
veys to  the  landlord  notice  of  the  tenant's  desire  to 
terminate  the  lease.  The  plaintiff  in  the  notice  gives 
a  very  good  reason  why  he  wishes  to  terminate  it, 
for  he  says  that  he  understands  that  the  rent  which 
he  is  paying  is  too  high,  and  he  says  he  cannot  stop 
in  the  house  unless  a  reduction  is  made,  and  there- 
fore he  gives  an  early  intimation  of  that  in  order  that 
the  defendant  may  have  time  to  consider  what  course 
he  will  adopt.  The  letter  is  obviously  intended  by 
the  plaintiff  to  be  a  communication  to  the  landlord 
of  his  wish  to  determine  the  lease.  With  regard  to 
the  case  of  Doe  v.  Jackson,  I  agree  with  the  inter- 
pretation placed  upon  the  judgment  of  Lord 
Mansfield  by  Bramwell  and  Cotton,  L.JJ.,  in  Ahearn 
v.  Bellman. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  T.  F.  Adshead. 

Solicitors  for  the  defendant,  Gush,  Phillips,  Walters, 
&  Williams. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.R.,  and  Lopes  f        Feb.  12,  13,  14. 
and  Rigby,  L.JJ.)  J 

Denver  Hotel  Co.  v.  Andrews. 
San  Paulo  (Brazilian)  Railway  Co.  v.  Carter,  (a.) 

Revenue — Income  tax — Profits  and  gains  of  business — 
English  company  owning  railway  abroad — Business 
carried  on  partly  in  England  and  partly  abroad — 
Income  Tax  Act,  1842  (5  <fe  6  Vict.  c.  35),  s.  100— 
Income  Tax  Act,  1853  (16  &  17  Vict.  c.  34),  s.  2— 
Schedule  D,  cases  1  and  5. 

An  English  company,  resident  in  England,  was  in- 
corporated for  the  purpose  of  making  and  working  a 
railway  in  Brazil.  The  business  of  the  company  was 
carried  on  under  the  control  and  direction  of  a  board  of 
directors  in  London.  The  directors  were  in  the  habit  of 
buying  in  England  and  sending  out  to  Brazil  materials 
for  the  repair  and  extension  of  the  railway. 

Held,  that,  though  all  the  profits  of  the  company  were 
received  in  Brazil,  the  business  of  the  company  was  not 
carried  on  entirely  abroad,  and  therefore  the  decision  of 
the  House  of  Lords  in  Colquhoun  v.  Brooks,  38  W.  R. 
289,  14  App.  Cas.  493,  did  not  apply,  but  the  company 
was  chargeable  to  income  tax  on  the  full  amount  of  the 
profits  and  gains  of  its  business  within  case  1  of  Schedule 
D  of  the  Income  Tax  Act,  1842. 

Judgment  of  Vaughan  Williams  and  Wright,  JJ. 
(ante,  p.  109),  reversed. 

(a.)  Reported  by  F.  G.  Ruoker,  Esq.,  Barrister-at* 
Law. 
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London  Bank  of  Mexico  and  South  America  v. 
Apthorpe,  39  W.  B.  564,  [1891]  2  Q.  B.  378,  followed. 

Appeal  from  the  judgment  of  a  divisional  court 
(Vaughan  Williams  and  Wright,  JJ.)  on  a  special  case 
stated  by  the  Commissioners  of  Income  Tax  for  the 
City  of  London  {ante,  p.  109). 

The  San  Paulo  Brazilian  Bailway  Co.  appealed 
against  an  assessment  which  had  been  made  upon 
them  under  case  1  of  Schedule  D  of  the  Income  Tax 
Act,  1842.  The  appellants  were  an  English  company 
resident  in  this  country,  having  their  registered  office 
and  their  board  of  directors  in  London.  The  original 
business  of  the  company,  according  to  the  memo- 
randum and  articles  of  association,  was  the  making 
and  the  working  of  the  San  Paulo  Railway  in  Brazil. 
Substantially  the  whole  revenue  of  the  company  arose 
from  the  moneys  paid  to  them  in  Brazil  for  the 
carriage  of  passengers,  goods,  merchandise,  and  cattle 
on  the  San  Paulo  Railway.  The  business  of  the 
company  was  carried  on  under  the  direction  of  the 
directors  in  England,  the  entire  control  being  in 
London.  The  directors  entered  into  contracts  for, 
and  purchased  in  England  and  sent  to  Brazil,  the 
materials  for  additions,  extensions,  and  improve- 
ments of  their  property,  for  repairs  thereto,  and  for 
new  plant,  such  as  engines,  wagons,  Ac.  The 
accounts  were  kept  in  London,  where  the  balance- 
sheets,  reports,  &c,  were  made  out,  all  meetings  were 
held,  and  dividends  declared  and  paid.  The  directors 
had  appointed  a  superintendent,  who  resided  in 
Brazil,  and  was  a  salaried  servant  of  the  directors, 
removable  at  their  pleasure,  and  was  bound  to  obey 
and  execute  the  orders  sent  out  to  him  by  the  directors 
from  London. 

The  assessment  of  which  the  appellants  complained 
was  an  assessment  of  £370,122,  being  the  full  amount 
.  of  the  profits  and  gains  of  the  company.  They  con- 
tended that  they  were  not  chargeable  under  case  1  of 
Schedule  D  on  the  full  amount  of  their  profits  and 
gains,  but,  under  case  5  of  Schedule  D,  only  upon 
the  full  amount  of  the  actual  sums  received  in  the 
United  Kingdom.  It  was  admitted  that  if  the 
appellants  were  only  chargeable  under  case  5  the 
proper  amount  of  the  assessment  would  be  £295,070. 
The  commissioners,  being  of  opinion  that  the  com- 
pany were  chargeable  under  case  1,  confirmed  the 
assessment,  but,  at  the  request  of  the  company,  stated 
this  special  case. 

The  Divisional  Court,  being  of  opinion  that  the 
assessment  ought  to  have  been  made  under  case  5, 
gave  judgment  for  the  appellants  (ante,  p.  109). 

The  surveyor  of  taxes  appealed  to  the  Court  of 
Appeal. 

Sir  B.  T.  Beid,  A.G.,  and  Danckwerts,  for  the  sur- 
veyor of  taxes. — The  Divisional  Court  treated  this 
oase  as  being  governed  by  Colquhoun  v.  Brooks,  38 
W.  R.  289,  14  App.  Cas.  493.  But  the  ground  of  the 
decision  in  that  case  was  that  the  business  there  in 
question  was  entirely  carried  on  abroad :  see  London 
Bank  of  Mexico  v.  Apthorpe,  39  W.  R.  664,  [1891] 
2Q.fi.  378.  The  ease  of  Bartholomay  Brewing  Co. 
v.  Wyatt,  42  W.  R.  173,  [1893]  2  Q.  B.  499,  was  also 
decided  on  the  same  ground.  Here  a  great  part  of 
the  business  is  carried  on  in  England,  the  facts  of  the 
case  being  very  similar  to  those  in  Cesena  Sulphur  Co. 
v.  Nicholson,  25  W.  B.  71,  1  Ex.  D.  428,  which  was 
referred  to  and  not  dissented  from  by  Lord  Herschell 
in  Colquhoun  v.  Brooks. 

Bigham,  Q.C.,  and  Bremner,  for  the  company. — 
This  business  is  a  foreign  possession  within  case  5  of 
Schedule  D,  and  the  company  are  only  chargeable  on 
that  part  of  their  profits  which  is  remitted  to  this 
country.    The  decision  in  Colquhoun  v.  Brooks  includes 


this  case.  The  mere  buying  of  goods  in*  this  country 
for  the  purpose  of  carrying  on  a  business  abroad  is 
not  carrying  on  business  here :  Sulley  v.  The  Attorney- 
General,  8  W.  R.  472,  5  H.  &  N.  711.  No  doubt  the 
management  is  here,  but  the  question  is  where  the 
business  is  carried  on.  Some  businesses  may  be 
carried  on  partly  in  one  country  and  partly  in 
another;  but  in  the  case  of  a  railway  or  a  mine 
nothing  can  possibly  be  earned  except  in  the  country 
where  the  railway  or  the  mine  is.  The  whole  of  this 
business  is  carried  on  abroad. 

Lord  Esheb,  M.R.— We  are  told  that  in  this  case 
we  must  submit  to  the  judgment  of  the  House  of 
Lords  in  Colquhoun  v.  Brooks.  But  there  is  no  need 
to  talk  about  submitting  to  it ;  for  in  that  case  the 
House  of  Lords  affirmed  the  decision  of  the  majority 
of  this  court.  Lord  Herschell  did  not  reason  in  quite 
the  same  way  as  we  had  done,  but  he  and  the  other 
learned  lords  came  to  the  same  conclusion  as  we 
arrived  at  here.  The  decision  went  upon  the  ground 
that,  notwithstanding  the  largeness  of  the  words  of 
Schedule  D,  "  for  and  in  respect  of  the  annual 
profits  or  gains  arising  or  accruing  to  any  person 
residing  in  the  United  Kingdom  from  any  profession, 
trade,  employment,  or  vocation,  whether  the  same 
shall  be  respectively  carried  on  in  the  United  King- 
dom or  elsewhere,"  some  limitation  must  be  placed  on 
their  construction ;  and  the  rule  was  laid  down  that 
where  the  whole  of  the  trade  of  a  person,  who  was 
resident  in  the  United  Kingdom,  was  carried  on 
abroad,  he  was  not  chargeable  with  duty  under  case 
1,  but  under  oase  5.  The  decision  was  that  case  1 
was  not  applicable  to  the  state  of  facts  there  in  ques- 
tion, but  that  case  5  was  applicable,  and  that,  there- 
fore, the  assessment  should  be  made  in  accordance 
with  the  rule  to  oase  5. 

In  London  Bank  of  Mexico  and  South  America  v. 
Apthorpe  we  had  to  consider  how  far  the  decision  in 
Colquhoun  v.  Brooks  went ;  we  there  held  that  it  only 
applied  where  a  business  or  trade  was  carried  on 
entirely  abroad,  and  that  where  a  person  resident  in 
the  United  Kingdom  carried  on  a  business  partly  in 
this  country  and  partly  abroad  he  came  within  case 
1  of  Schedule  D,  and  not  oase  5.  It  has  been  argued 
that  the  profits  of  this  company  are  all  earned 
abroad ;  but  the  whole  of  the  trade  earns  the  profits ; 
and  the  question  is  where  the  trade  is  carried  on. 
It  is  suggested  that  where  the  master  of  a  foreign 
business,  who  controls  every  step  of  that  business  and 
determines  in  each  case  what  contracts  are  to  be 
made  and  what  orders  are  to  be  undertaken,  does  all 
that  in  England,  what  he  so  does  is  not  part  of  the 
business;  and  that  where  he  buys  in  England 
materials  necessary  for  the  carrying  on  of  the  busi- 
ness, and  sends  them  abroad,  but  does  not  himself 
work  them  there,  such  buying  is  not  part  of  the 
business.  Such  suggestions  could  only  be  made  in 
the  stress  of  argument.  We  have  to  decide  this  east 
on  the  facts,  and  the  facts,  as  stated,  show  that  an 
important  part  of  this  business  is  done  in  England ; 
it  is  clear  that  no  one  engaged  in  the  business  in 
Brazil  has  power  to  do  anything  except  obey  orders 
received  from  England.  The  present  case  is  within 
the  rule  laid  down  in  London  Bank  of  Mexico  and 
South  America  v.  Apthorpe,  which  is  binding  on  toil 
court.    The  appeal  must,  therefore,  be  allowed. 

Lopes  and  Rioby,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  company,  Clements  <fc  Williams* 

Solicitor  for  the  Crown,    The  Solicitor  of  Inland  ' 
Revenue. 

[There  was  a  similar  appeal  in  the  case  of  Dentrr 
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Hotel  Co.  v.  Andrews,  which  was  decided  by  the 
Divisional  Court  at  the  same  time  as  the  foregoing 
case.    This  appeal  was  also  allowed.] 


From  Q.  B.  Div.  1 

(Lord  Esher,  M.E.,  and  Lopes  >  Feb.  12. 

and  Bigby,  L. JJ.)  J 

Baxteb  v.  France  (No.  2).  (a.) 

Practice — Third-party  procedure — Refusal  to  give  direc- 
tions as  to  trial — Effect  of— Difficult  question  of  in- 
demnity— Discretion — Ord.  16,  rr.  52,  55. 

The  object  of  the  third-party  procedure  is  to  avoid 
multiplicity  of  actions,  and  to  have  all  questions  arising 
in  the  transaction  between  the  parties  determined  in  the 
adion ;  and,  therefore,  where  a  part  of  the  claim  by  the 
defendant  against  the  third  party  is  not  a  claim  for  con- 
tribution or  indemnity,  and  cannot  therefore  be  tried  in 
the  adion,  the  judge,  in  the  exercise  of  his  discretion, 
ought  to  refuse  to  give  directions  under  ord.  16,  r.  52. 

The  effect  of  the  refusal  to  give  directions  is  to  dismiss 
the  third  party  from  the  action. 

Where  a  difficult  and  complicated  question  of  contri- 
bution or  indemnity  is  raised  by  the  third-party  notice, 
the  judge,  in  the  exercise  of  his  discretion,  may  refuse  to 
give  directions. 

Appeal  from  an  order  of  Day,  J.,  at  chambers. 

The  action  was  to  recover  possession  of  land  and 
for  mesne  profits.  It  appeared  that  in  1863  the 
plaintiff's  father  let  the  land  in  question  to  the 
defendant  France's  father,  as  tenant  from  year  to 
year,  who  paid  rent  for  the  same  until  the  death  of 
the  plaintiffs  father  intestate  in  1878.  France's 
father  died  intestate  in  1891,  and  France  thereupon 
entered  into  possession  of  the  land.  On  the  6th  of 
February,  1893,  France  executed  a  conveyance  of 
the  land  "  as  beneficial  owner"  to  his  oo-defendants 
in  fee  simple  for  valuable  consideration,  alleging  a 
title  under  the  Beal  Property  limitation  Acts,  and 
as  evidence  of  that  title  he  made  a  statutory  declara- 
tion to  the  effect  that  his  father  from  1878  until  his 
death  in  18f  1,  and  he  himself  since  that  date,  had 
been  in  undisturbed  possession  of  the  land  as  abso- 
lute owners.  France's  oo-defendants  thereupon 
entered  into  possession  of  the  land,  and  erected  a 
building  upon  it. 

The  plaintiff,  who  was  the  heir-at-law  of  his  father, 
in  his  statement  of  claim  alleged  that  France's  father 
paid  rent  for  the  land  down  to  1888.  France's  oo- 
defendants  thereupon  served  a  third-party  notice 
upon  France  under  ord.  16,  r.  55,  claiming  to  be 
mrtaimrifiad  by  him  against  any  loss  or  damage  or 
costs  arising  out  of  the  plaintiff's  claim  against  them, 
upon  the  ground  that  by  the  indenture  of  the  6th  of 
February,  1893,  France  had  conveyed  the  land  to 
them  as  beneficial  owner,  and  with  the  covenants  to 
be  implied  therefrom  under  and  by  virtue  of  the 
Conveyancing  and  Law  of  Property  Act,  1881.  It 
appeared  that  Franoe's  co-defendants  claimed  to 
recover  against  him  (inter  alia)  the  amount  expended 
by  them  in  building  on  the  land.  Upon  a  summons 
for  directions  under  ord.  16,  r.  52,  Day,  J.,  refused  to 
make  any  order. 

France's  co-defendants  appealed. 

Haldane,  Q.C.,  and  J.  E.  Banhes,  for  the  appel- 
lants.— France's  oo-defendants  are  claiming  for  breach 
of  the  covenant  contained  in  section  7,  sub-section  1 
(a),  of  the  Conveyancing  Act,  1881.    If  the  plaintiff 

(a.)  Reported  by  W.  F.  Babby,  Esq.,  Barrister-at- 
Law. 


succeeds  in  the  action,  the  co-defendants  will  claim 
from  Franoe  the  price  paid  for  the  land,  the  mesne 
profits,  and  the  costs,  and  also  the  expenses  incurred 
in  building  on  the  land.  There  would  in  that  case  be 
a  breach  of  the  covenant  of  the  right  to  convey. 
This  gives  rise  to  a  claim  for  indemnity  against 
Franoe.  If  the  plaintiff  succeeds,  the  co-defendants 
will  claim  against  Franoe  the  money  which  they  are 
out  of  pocket  as  an  indemnity  for  the  breach  of  cove- 
nant. Even  if  the  claim  for  the  expenses  incurred  in 
building  on  the  land  is  not  a  claim  for  indemnity, 
still  the  court  will  give  directions  for  the  trial  of  the 
other  claims  against  France,  which  are  dearly  claims 
for  indemnity. 

They  referred  to  Schneider  v.  Batt,  30  W.  B.  421, 
8  Q.  B.  D.  701 ;  Pontifex  v.  Foord,  32  W.  B.  316,  12 
Q.  B.  D.  152. 

Channell,  Q.C.,  and  Spearman,  for  the  defendant 
France,  were  not  called  upon. 

Lord  Esher,  M.B. — This  is  an  action  of  ejectment 
against  the  defendant  Franoe,  and  also  against 
certain  other  persons  who  are  in  possession  of  the 
premises  in  question.  The  latter  defendants  have 
served  a  third-party  notice  upon  the  defendant  Franoe 
claiming  indemnity  against  him  in  case  the  plaintiff 
succeeds  in  the  action.  A  summons  for  directions 
was  then  taken  out  as  to  the  mode  of  trying  that 
question  between  the  defendants.  Day,  J.,  dismissed 
the  summons.  It  is  contended  before  us  that  the 
learned  judge  ought  to  have  given  directions  upon 
the  summons.  Now  it  seems  clear  that  it  is  in  the 
discretion  of  the  judge  whether  or  not  he  will  give 
directions  in  any  particular  case.  In  the  first  place, 
it  seems  to  me  that  the  principle  laid  down  in  Schneider 
v.  Batt,  when  carried  to  its  logical  conclusion,  shows 
that  when  a  judge  refuses  to  give  directions  upon  a 
summons  taken  out  for  that  purpose  he  thereby 
dismisses  the  third  party  from  the  action,  leaving 
him  in  as  a  defendant  if  he  is  a  defendant  already. 

In  the  next  place,  it  appears  from  that  case  that  the 
object  of  the  third-party  procedure  is  to  have  all  the 
disputes  between  the  plaintiff,  the  defendant,  and 
the  third  party  settled  m  the  one  action,  and  if  it  is 
plain  that  there  remains  some  dispute  as  between  the 
defendant  and  the  third  party  arising  in  the  transac- 
tion which  cannot  be  tried  in  the  action,  so  that 
there  must  be  another  action,  the  judge  will  rightly 
exercise  his  discretion  in  every  case  in  which  that 
appears  by  refusing  to  give  directions. 

In  the  present  case,  assuming  the  plaintiff  succeeds 
in  the  action,  the  question  is  whether  the  co-defendants 
are  entitled  to  indemnity  against  the  defendant  France. 
If  nothing  had  been  done  upon  the  land  the  co- 
defendants  could  only  have  claimed  from  France  the 
price  they  had  paid  for  the  premises,  mesne  profits, 
and  oosts,  and  in  such  a  case  it  may  be  that  the 
judge  would  give  directions,  because  all  those  ques- 
tions could  be  tried  in  the  one  action.  But  these  co- 
defendants  have  erected  a  building  on  the  land,  and 
they  will  lose  the  expense  so  incurred  if  the  plaintiff 
succeeds.  The  claim  for  the  expense  of  erecting  that 
building  cannot  possibly  be  a  claim  for  indemnity, 
but  will  give  rise  to  an  action  for  damages.  There- 
fore part  of  the  dispute  arising  in  the  transaction 
cannot  be  tried  in  this  action.  The  case  accordingly 
falls  within  the  rule  which  I  have  stated  above. 
There  must  inevitably  be  another  action,  and  there- 
fore it  was  right  for  the  judge  to  refuse  to  give 
directions,  and  thereby  to  strike  out  France  as  a  third 
party.  But,  further,  the  learned  judge,  upon  being 
asked  to  decide  at  chambers  such  a  difficult  prelimi- 
nary question  under  section  7,  sub-section  1  (a),  of 
the  Conveyancing  Act,  1881,  was  right  in  the  exer- 
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cise  of  his  discretion  in  refusing  to  try  it  and  give 
directions. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The 
defendant  France  sold  certain  land  to  his  co-defend- 
ants, and  they  built  upon  the  land.  The  plaintiff 
brings  an  action  to  recover  possession  of  the  land. 
The  title  of  France  is  under  the  Statute  of  Limita- 
tions. The  main  question  at  the  trial  will  be  whether 
rent  was  paid  for  the  land  up  to  within  twelve  years 
of  the  time  of  action  brought.  Under  these  circum- 
stances the  co-defendants  served  a  third-party  notice 
upon  France,  and,  upon  their  taking  out  a  summons 
for  directions,  the  learned  judge  refused  to  make  any 
order.  In  my  opinion  the  learned  judge  was  right. 
It  is  material  to  bear  in  mind  the  object  of  the 
third- party  rules — namely,  to  prevent  multiplicity  of 
actions,  and  the  rules  only  apply  to  a  clear  case  of 
indemnity  or  contribution  where  all  disputes  between 
the  parties  will  be  finally  disposed  of  m  the  action. 
That  is  the  principle  laid  down  in  Schneider  v.  Batt. 
How  is  that  to  be  applied  in  this  case  P  I  do  not 
intend  to  express  any  opinion  upon  the  construction 
of  section  7,  sub-section  1  (a),  of  the  Conveyancing 
Act,  1881,  but  I  will  assume  for  the  moment  that  the 
case  comes  within  that  section  and  can  be  considered 
as  a  case  of  indemnity.  That  being  bo,  it  might  be 
that  the  co-defendants  would  have  a  partial  claim  to 
indemnity  in  respect  of  the  purchase-money,  mesne 
profits,  and  costs.  But,  beyond  that,  they  claim  com- 
pensation for  the  cost  of  erecting  a  building  on  the 
land.  That  is  clearly  not  a  question  of  indemnity. 
Therefore  the  claim  for  indemnity  against  the  third 
party  would  not  cover  all  questions  in  dispute 
arising  in  respect  of  the  transaction.  That  is  suffi- 
cient to  decide  this  case. 

The  result,  therefore,  is,  according  to  the  principle 
of  Schneider  v.  Batt,  that,  by  refusing  to  give  direc- 
tions, the  third  party  is  dismissed  from  the  action  as 
third  party. 

Eigby,  L.J. — I  agree  that  the  decision  of  the 
learned  judge  is  right.  The  third-party  procedure  is 
extremely  useful  for  bringing  in  a  third  party, 
whether  a  defendant  or  not,  for  the  purpose  of  having 
the  question  of  contribution  or  indemnity  tried  in  the 
one  action.  There  may  be  one  of  three  cases.  There 
may  be  a  plain  case  of  indemnity  when  the  learned 
judge  will  give  directions.  Again,  there  may  be  a 
question  of  indemnity  proper  to  be  tried  in  the  action, 
where  it  is  right  and  convenient  that  all  matters 
between  the  parties  should  be  disposed  of  in  the 
action,  in  which  case  the  judge  will  give  directions. 
Lastly,  there  may  be  a  case  where  the  question  of 
indemnity  is  far  more  difficult  and  complicated  than 
any  other  question  in  the  action,  based  upon  a  hypo- 
thetical state  of  facts  which  may  not  be  proved  at  the 
trial.  Upon  that  ground  alone,  without  expressing 
any  opinion  upon  section  7,  sub-section  1  (A),  of  the 
Conveyancing  Act,  1881,  and  of  the  position  of  the 
parties  upon  a  hypothetical  state  of  facts  which  may 
never  arise,  I  think  that  the  judge's  decision  is 
right. 

Appeal  dismissed. 

Solicitors  for  the  defendant  France,  Black  <fc  Fisher, 
for  Nutsey  &  Payne,  Shrewsbury. 

Solicitors  for  the  other  defendants,  Pater  sons,  Snow, 
Bloxam,  &  Kinder,  for  Salt  &  Sons,  Shrewsbury. 


From  Q.  B.  Div.         j 

SH-d  Esher,  M.B.,  and  [  Jan.  21. 

pes  and  Bigby,  L.  JJ.  ; 

PlLBROW,  Appellant. 
Vestry  of  St.  Leonard,  Shoreditch,  RespondenU.(a.) 

Metropolis  —  Sewer  —  Drain  —  Liability  to  repair — 
"  Premises  within  the  same  curtilage11 — Metropolis 
Management  Act,  1855  (18  &  19  Vict,  c  120),  a.  250. 

The  appellant  was  owner  of  buildings  consisting  of 
forty-six  sets  of  apartments,  divided  into  two  Woefci, 
separated  by  a  causeway  20  feet  wide,  which  opened  at 
one  end  into  a  public  thoroughfare.  Access  to  one  of  the 
blocks  was  obtained  from  the  causeway ;  the  only  aocest 
to  the  other  was  from  the  thoroughfare.  In  the  cause- 
way was  a  dustbin  used  in  common  by  the  occupiers  of 
the  dwellings  in  both  blocks.  The  drainage  was  by 
means  of  twelve  branch  drains  running  into  a  fwnn 
drain  under  the  causeway,  which  ran  into  a  sewer  within 
100  feet  of  the  buildings. 

Held  (by  Lord  Esher, MR., and  Lopes, L.J.,  Bigby, 
L.J.,  dissenting),  thai  the  main  drain  was  a  "drain,** 
and  not  a  "  sewer"  within  the  meaning  of  section  250  of 
the  Metropolis  Management  Act,  1855,  being  a  "  drain 
of  and  used  for  the  drainage  of  premises  within  the 
same  curtilage  "  ;  and  that  therefore  the  appellant  wot 
liable  to  pay  the  expenses  incurred  by  the  vestry  in  neces- 
sary works  of  cleansing,  alteration,  and  amendment  of 
such  drain. 

Appeal  from  the  judgment  of  a  divisional  court  on 
a  special  case  stated  by  a  metropolitan  police  magis- 
trate under  the  Summary  Jurisdiction  Acts. 

The  appellant  appeared  to  a  summons  obtained  by 
the  clerk  to  the  vestry  of  the  parish  of  St.  Leonard, 
Shoreditch,  to  recover  expenses  amounting  to 
£209  7s.  6d.  incurred  by  the  vestry,  as  sanitary 
authority  for  the  parish,  in  necessary  works  of 
cleansing,  alteration,  and  amendment  of  drains  at 
Norfolk-buildings,  of  which  the  appellant  was  the 
owner. 

The  buildings  consisted  of  forty-six  sets  of  apart- 
ments, divided  into  two  blocks,  separated  by  a  cause- 
way twenty  feet  wide,  which  opened  at  one  end  into 
a  public  thoroughfare.  Access  to  one  of  the  blocks 
was  obtained  from  the  causeway,  but  the  only  access 
to  the  other  was  from  the  thoroughfare.  In  the 
causeway  was  a  dustbin  used  in  common  by  the 
occupiers  of  the  dwellings  in  both  blocks.  The  build- 
ings were  erected  and  the  drains  were  put  in  by  the 
owner  in  1882  without  any  plans  having  been  sub- 
mitted to  the  local  authority  or  any  inspection  or 
sanction  of  the  drains  by  them.  The  drainage  was 
by  means  of  twelve  branch  drains  running  into  a 
main  drain^  under  the  causeway,  which  ran  into  a 
sewer  within  100  ft.  of  the  buildings.  The  mint 
drain  was  a  single  nine-inch  pipe.  The  branch  drains 
were  inserted  into  the  main  drain  through  holes  oat 
in  that  pipe.  No  order  of  the  vestry  had  ever  been 
made  for  draining  either  of  the  blocks  by  a  combined 
operation. 

In  November,  1891,  the  inspector  of  nuisance! 
appointed  by  the  vestry  gave  notice  to  the  appellant 
to  amend  and  reconstruct  the  main  drains,  and  pro- 
vide a  properly- ventilated  inspection  chamber,  and ' 
amend  the  branch  drains,  and  to  disconnect  certi 
waste  pipes.  This  requisition  not  being  complied 
with,  the  works  specified  were  ultimately  done  «J 
the  vestry,  who  now  sought  to  recover  the  expo 
incurred  thereby. 

The  magistrate  decided  that,  having  regard  to  1k 
provisions  of  the  Metropolis  Management  Act,  18M 


(a.)  Reported  by  F.  G.  Euckrb,  Esq.,  Barrister* 
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the  alleged  main  drain  in  question,  draining  blocks  of 
booses  by  a  combined  operation,  was,  under  the  cir- 
cumstances, and  notwithstanding  the  absence  of  any 
order  of  the  vestry  for  the  purpose,  a  "  drain,"  and 
not  a  "  sewer."  He  therefore  held  that  the  appellant 
was  liable  to  pay  the  sum  claimed  by  the  vestry,  bat 
stated  this  case  for  the  opinion  of  the  High  Court. 

Section  250  of  the  Metropolis  Management  Act, 
1855,  is  as  follows : — "  The  word  *  drain  *  shall  mean 
and  include  any  drain  of  and  used  for  the  drainage  of 
one  building  only,  or  premises  within  the  Bame 
cartilage,  and  made  merely  for  the  purpose  of 
communicating  with  a  cesspool  or  other  like  receptacle 
for  drainage,  or  with  a  sewer  into  which  the  drainage 
of  two  or  more  buildings  or  premises  occupied  by 
different  persons  is  conveyed,  and  shall  also  include 
any  drain  for  draining  any  group  or  block  of  houses 
by  a  combined  operation  under  the  order  of  any  vestry 
or  district  board ;  and  the  word  'sewer'  shall  mean 
and  include  sewers  and  drains  of  every  description 
except  drains  to  which  the  word  *  drain '  interpreted 
as  aforesaid  applies." 

Section  74  provides  for  a  vestry  or  district  board 
ordering  that  a  group  or  block  of  contiguous  houses 
should  be  drained  by  a  combined  operation.  Section 
85  provides  that,  where  any  drain  appears  to  be  in 
bad  order  and  condition  or  to  require  amendment,  the 
vestry  or  district  board  shall  require  the  owner  or 
occupier  of  the  premises  by  notice  to  do  the  necessary 
worn,  and  if  such  notice  be  not  complied  with,  may 
execute  such  works  and  recover  the  expenses  from  the 
owner  or  occupier. 

The  Divisional  Court  (Mathew  and  Charles,  JJ.) 
held  that  the  main  drain  was  "  used  for  the  drainage 
of  premises  within  the  Bame  curtilage,"  and  was, 
therefore,  a  "drain"  and  not  a  "sewer"  within 
section  250,  and  consequently  affirmed  the  decision  of 
the  magistrate. 

The  appellant  appealed  to  the  Court  of  Appeal. 

Haldane,  Q.C.,  and  B.  Woodfin,  for  the  appellants. 

Finlay,  Q.C.,  and  Lewis  Thomas,  for  the  re- 
spondents. 

Lord  E8HEB,  M.B. — The  question  is  whether  a 
certain  thing  which  has  been  constructed  and  used  in 
a  particular  way  is  a  "  drain  "  or  a  "  sewer  "  within 
the  meaning  of  the  Metropolis  Management  Act, 
1855.  The  judges  in  the  Divisional  Court  have  held 
it  to  be  a  drain  because  it  is  used  for  the  purpose  of 
draining  a  curtilage.  In  my  opinion  the  interpreta- 
tion of  section  260  does  not  in  any  way  depend  on 
considerations  of  conveyancing  law.  I  think  that  the 
matters  which  we  ought  to  consider  are  the  mode  in 
which  the  premises  now  in  question  were  built,  the 
object  with  which  they  were  built,  and  the  manner  in 
which  they  are  used.  We  have  to  deal  with  a  definite 
small  space  of  ground,  which  has,  in  my  opinion,  been 
buSt  upon  for  the  purpose  of  being  used  as  one  set  of 
premises.  The  smallness  of  the  space  is  one  of  the 
Batters  to  be  taken  into  consideration.  The  case  of 
buildings  round  a  common  or  a  large  square  is  very 
different.  Here  the  intention  of  the  builder  was  to 
Enclose  a  small  square  with  boundary  walls ;  he  built 
ans  block  of  buildings  on  one  side  of  the  square,  and 
(Bother  block  on  the  opposite  side,  and  between  them 
s*  left  a  narrow  space,  which  he  did  not  leave  as  a 
fhoTOughfare  but  paved  throughout  as  a  yard.  His 
ifrject,  to  judge  from  the  manner  in  which  he  built 
fce  hlocks,  was  not  to  let  them  as  two  separate  houses 
jbr  terms  of  years,  but  to  let  out  the  whole  in  sets  of 
toartments,  probably  on  weekly  tenancies.  Forty  or 
my  families  were  to  live  in  the  buildings,  each  having 
b  own  private  rooms,  while  the  staircases  and  every- 
fcmg  else  except  the  separate  rooms  were  to  be  used 
i  by  alL 


It  seems  to  me  that,  independently  of  the  fact  of 
there  being  a  oomm6n  dustbin  in  the  yard,  anyone, 
as  soon  as  the  buildings  were  erected,  would  have 
said  that  the  yard  must  be  intended  to  be  used  in 
common  by  all  the  persons  living  in  the  buildings. 
I  think  that,  as  a  matter  of  building,  and  also  as  a 
matter  of  use,  the  two  blocks  and  the  yard  form  one 
set  of  premises,  and  that  all  within  the  boundary 
walls  forms  a  "curtilage"  within  the  meaning  of 
that  word  as  used  in  section  260  of  the  Metropolis 
Management  Act.  The  builder  put  down  a  drain 
in  this  yard  for  the  purpose  of  collecting  the  sewage 
from  each  block  of  buildings  and  carrying  it  into 
what  is  undoubtedly  a  sewer.  It  appears  to  me  that 
what  he  so  laid  down  is  a  drain,  and  not  a  sewer.  I 
do  not  think  that  anyone  using  ordinary  language 
would  call  it  anything  but  a  drain.  We  are,  how- 
ever, asked  to  give  the  word  "  sewer "  a  meaning 
other  than  its  ordinary  meaning,  and  to  hold  that 
this  Aot  of  Parliament  has  turned  what  was  meant 
to  be  a  drain,  and  is  in  fact  a  drain,  into  a  sewer.  I 
cannot  see  any  reason  for  so  holding,  and  I  agree 
with  the  view  taken  by  the  Divisional  Court.  It  is 
said  that  we  are  bound  by  our  decision  in  Vestry  of 
St.  M artin-in-the-  Fields  v.  Bird,  ante,  p.  194.  We 
there  held  that  the  shops  on  either  side  of  the 
Lowther  Arcade  could  not  be  said  to  be  within  the 
same  curtilage.  The  facts  of  that  case,  however, 
seem  to  me  to  be  quite  different  from  those  with 
which  we  now  have  to  deal,  and  I  do  not  think  that 
what  I  am  now  deciding  is  in  any  way  inconsistent 
with  our  decision  then.  The  appeal  must,  therefore, 
be  dismissed. 

Lopes,  L.J.,  concurred. 

Bigby,  L.J.— In  this  case  we  have  to  interpret 
section  250  of  the  Metropolis  Management  Aot,  1856. 
So  far  as  I  am  aware,  there  is  no  distinction  in  law, 
apart  from  statutory  definitions,  between  a  "  drain  " 
and  a  "  sewer."  Generally  speaking,  I  should  think 
that  the  two  words  might  be  used  indifferently  in  a 
conveyance.  The  question  is,  What  is  the  difference 
between  them  under  this  section?  I  will,  in  the 
first  place,  read  the  section  as  it  would  be  if  the 
words  which  have  to  be  construed — viz.,  "  or  premises 
within  the  same  curtilage  " — were  omitted.  It  would 
then  stand  thus :  "  The  word  *  drain '  shall  mean  and 
include  any  drain  of  and  used  for  the  drainage  of  one 
building  only,  and  made  merely  for  the  purpose  of 
communicating  with  a  cesspool  or  other  like  recep- 
tacle for  drainage,  or  with  a  sewer  into  which  the 
drainage  of  two  or  more  buildings  or  premises 
occupied  by  different  persons  is  conveyed,  .  .  . 
and  the  word  *  sewer '  shall  mean  and  include  sewers 
and  drains  of  every  description,  except  drains  to 
which  the  word  'drain'  interpreted  as  aforesaid 
applies."  Beading  the  section  thus  I  should  feel 
inclined  to  say  that,  where  we  are  concerned  with 
the  drainage  of  premises  occupied  by  forty-six 
different  sets  of  people,  the  case  was  one  to  whioh 
the  word  "sewer"  was  intended  to  be  applicable. 
But  then  we  have  the  words  "  or  premises  within  the 
same  curtilage."  What  is  the  meaning  of  "  cur- 
tilage "  as  used  in  this  section  ?  It  is  to  be  noticed 
that  the  word  is  used  in  some  statutes  in  a  sense 
somewhat  different  from  its  ordinary  legal  meaning— 
e.g.f  in  7  &  8  Geo.  4,  c.  29,  ss.  13,  14,  the  dwelling- 
house  is  treated  as  being  within  the  same  curtilage 
as  the  buildings  occupied  therewith.  The  word 
"  curtilage "  there  means  everything  whioh  is  in- 
cluded within  the  boundary,  which  contains  the 
dwelling-house  plus  the  curtilage  in  the  strict  sense. 
I  think  that  this  use  of  the  word  is  found  frequently, 
and  that  we  have  an  instance  of  it  in  this  section ; 
but  so  far  as  I  know  the  word  is  never  applied  to 
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anything  which  is  common  to  more  than  one  mes- 
suage. The  idea  of  something  belonging  to  a 
dwelling-house  seems  to  run  through  all  the  defini- 
tions which  have  been  given  of  the  word. 

In  my  opinion  there  is  no  authority  for  treating 
44  curtilage  "  as  equivalent  to  ring  fence  or  boundary. 
The  element  of  smallness  is,  no  doubt,  one  matter  to 
be  considered,  but  it  is  by  no  means  the  most  im- 
portant thing.  I  do  not  think  it  right  to  exolude  the 
other  element — viz.,  that  it  must  belong  to  one  mes- 
suage. To  my  mind,  the  main  distinction  to  be 
drawn  in  considering  this  question  is  the  distinction 
between  a  plurality  of  messuages  and  a  single  mes- 
suage. Here  we  have  at  least  two  messuages,  one  on 
one  side  of  the  yard,  and  one  on  the  other ;  and  I  do 
not  see  how  the  yard  can  be  the  curtilage  of  both. 

It  is  said  that  this  question  ought  not  to  be  treated 
from  a  conveyancing  point  of  view ;  but  I  do  not  see 
how  the  matter  under  consideration  can  be  tested  in 
any  other  way.  Are  we  entitled  to  treat  the  word 
"  curtilage "  as  open  to  a  special  interpretation  in 
connection  with  its  particular  position  in  this  section, 
and  to  disregard  its  ordinary  meaniog  altogether  ?  It 
seems  to  me  that  if  we  throw  away  its  ordinary 
meaning  we  are  practically  without  any  definition  at 
all,  and  the  result  will  be  that  there  is  no  restriction 
whatever  to  limit  the  size  of  what  may  be  held  to  be 
a  curtilage  within  the  meaning  of  the  Act. 

In  my  opinion  this  case  is  governed  by  our  decision 
in  the  Lowther  Arcade  case  ( Vestry  of  St.  Maitin-in- 
the-Fields  v.  Bird,  ante,  p.  194).  '  The  legal  incidents 
of  the  two  cases  seem  to  me  to  be  the  same. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  8.  E.  Lambert. 

Solicitor  for  the  respondents,  H.  M.  Robinson. 
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In   re  Floating  Dock  Co.    of   St.    Thomas. 
(Limited)  (a.) 

Company — Capital — Reduction  of  capital — Confirmation 
by  court — First  preference,  second  preference,  and  ordi- 
nary shares — Preferential  rights  as  to  capital  as  well  as 
dividend — Total  extinction  of  second  preference  and 
ordinary  shares — Companies  Act,  1867  (30  &  31  Vict, 
c.  131),  s.  11— Companies  Act,  1877  (40  <fe  41  Vict.  c. 
26),  ss.  3,  4. 

The  court  has  jurisdiction  to  sanction  a  reduction  of 
capital  involving  the  entire  cancellation  of  groups  of 
deferred  shares  against  the  will  of  some  of  the  holders  if 
such  shares  are  deferred  as  to  capital  as  well  as  dividend. 

The  capital  of  a  company  consisted  of  first  preference, 
second  preference,  and  ordinary  shares,  with  contingent 
non-cumulative  preferential  rights  as  to  dividend  and 
absolute  preferential  rights  as  to  capital.  A  large  amount 
of  capital  being  lost  or  unrepresented  by  available  assets, 
an  extraordinary  meeting  of  more  than  three-fourths  of 
each  class  of  preference  shareholders  and  a  few  ordinary 
shareholders  unanimously  passed  a  special  resolution  for 
reduction,  throwing  the  loss  as  far  as  possible  on  the 
second  preference  and  ordinary  shares,  so  as  to  entirely 
cancel  them,  and  leaving  the  balance  only  to  be  borne  by 
the  first  preference  shares.  A  second  preference  share- 
holder, who  was  not  at  the  meeting,  attended  at  the  hear- 

(a.)   Reported   by   G.   Rowland  Alston,    Esq., 
Barrister-at-Law. 


ing  of  the  petition  for  confirmation  and  opposed  the  re- 
duction. The  evidence  showed  that  it  was  highly  impro- 
bable that  the  company  would  ever  earn  more  than  enough 
to  pay  the  first  preference  dividends. 

Held,  having  regard  to  the  evidence  and  to  the  large 
majority  in  favour  of  the  proposed  reduction,  that  it 
ought  to  be  allowed. 

Petition. 

This  was  a  petition  to  confirm  a  special  resolution 
for  the  reduction  of  the  capital  of  the  above  com- 
pany. 

The  capital  consisted  of  £163,618,  divided  into 
46,748  fully-paid  shares  of  £3  10s.  each,  of  which 
20,824  were  first  preference  shares,  20,521  second 
preference  shares,  and  5,943  ordinary  shares. 

The  preferential  rights  were  defined  by  the  follow- 
ing articles : — 

Article  100. — The  net  profits  of  the  company  (after 
setting  apart  such  sums  for  repairs  and  renewals  as 
the  directors  shall  from  time  to  time  consider  neces- 
sary or  proper)  shall,  subject  to  these  presents,  be  in 
each  year  divided  and  disposed  of  at  the  ordinary 
meeting  as  follows : 

(1)  A  dividend  at  the  rate  of  £6  per  cent,  per 
annum  contingent  on  the  profits  of  each  year  shall 
be  paid  to  the  holders  of  the  first  preference  shares. 

(2)  Out  of  the  surplus  profits  (if  any)  a  dividend 
at  the  rate  of  £5  per  cent,  per  annum,  also  contin- 
gent on  the  profits  of  each  year,  shall  be  paid  to  the 
holders  of  the  second  preference  shares. 

(3)  Out  of  the  remaining  profits  (if  any),  if  and  so 
far  as  the  same  shall  in  each  year  be  sufficient  for  the 
purpose,  two  per  cent,  of  the  whole  net  profits  shall 
be  paid  to  the  legal  personal  representative  or  repre-     i 
sentatives  for  the  time  being  of  the  late  John  Black 
Cameron,  and  two  per  cent,  of  the  whole  net  profit! 
shall  be  paid  to  the  legal  personal  representative  or    i 
representatives  for  the  time  being  of  the  late  Robert    i 
Norman.  j 

(4)  The  ultimate  surplus  (if  any)  of  the  net  profits    I 
in  each  year  shall  be  paid  to  the  holders  of  ordinary 
shares. 

Article  115. — If  the  company  should  be  wound  up, 
the  assets  of  the  company,  so  far  as  the  same  will 
extend,  shall  be  divided  among  the  first  preference 
shareholders,  and  if  any  surplus  shall  remain  after 
payment  to  them  of  the  nominal  amount  of  their 
shares,  the  same  shall  be  divided  among  the  second 
preference  shareholders,  and  only  the  ultimate  sur- 
plus (if  any),  after  paying  them  the  nominal  amount 
of  their  shares,  shall  be  divided  among  the  ordinary 
shareholders. 

The  original  company  was  formed  in  1866  to  con- 
struct and  work  a  floating  dock  at  St.  Thomas,  in  the 
West  Indies. 

The  present  company  was  the  third,  being  recon- 
structed in  1878  from  the  second  company  by  a 
scheme  sanctioned  by  Malins,  V.C.  At  such  recon- 
struction no  reduction  of  capital  was  made  or  sought 
for. 

Owing  to  collisions,  storms,  natural  deterioration, 
and  decrease  of  trade,  due  to  alterations  in  the  oosam 
steamer  routes,  the  present  value  of  the  total  capital 
had  been  reduced  to  £50,710,  about  £112,000  being 
lost  or  unrepresented  by  available  assets.  The  cc 
pany  duly  passed  and  confirmed  a  special  reaolutioar 
to  reduce  the  capital  to  £50,710  by  cancelling  tht, 
ordinary  and  second  preference  shares  and  reducing 
the  first  preference  shares  to  £2  10s.  each.  Tht 
proposed  reduction  was  unanimously  passed  at  1 
meeting  at  which  more  than  three-quarters,  both 
the  first  and  second  preference  shares  respeotiveljl 
and  a  few  ordinary  shares,  were  represented,  but  wni 
opposed  by  a  holder  of  431  second  preference  sham 
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who  did  not  attend  the  meeting.  The  interest  re- 
quired for  the  annual  dividend  on  the  first  pref erenee 
shares  amounted  to  £4,259  12s.  9Jd.,  and  the  com- 
pany's income  since  its  reconstruction  by  the  court  in 
1878  had  only  once  exceeded  that  amount — viz.,  in 
1882,  when  it  reached  £4,283.  The  evidence  showed 
that  there  was  practically  no  prospect  of  the  company 
earning  more  than  the  first  preference  interest.  It 
was  estimated  that  the  dock  would  last  another 
•  seventeen  years. 

Byrne,  Q.C.,  and  Cator,  for  the  company. — The 
preferential  rights  extend  to  capital  as  well  as  divi- 
dend, so  there  is  clear  jurisdiction  to  make  the  order, 
and  having  regard  to  the  evidence  the  court  should 
exercise  its  discretion  as  prayed :  British  and  American 
Trustee  and  Finance  Corporation  v.  Couper,  42  W.  E. 
652,  [1894]  A.  C.  399;  In  re  Denver  Hotel  Co.,  41 
W.  B.  339,  [1893]  1  Ch.  495 ;  In  re  Quebrada  Railway 
Co.,  40  Ch.  D.  363,  37  W.  B.  Dig.  34 ;  In  re  Gatling 
Gun  {Limited),  38  W.  B.  317,  43  Ch.  D.  628;  In  re 
American  Pastoral  Co.,  34  SoLIOITOBS,  JoUBNAL  320, 
W.  N.,  1890,  p.  62 ;  In  re  Agricultural  Hotel  Co.,  39 
W.  B.  218,  [1891]  1  Ch.  396;  and  In  re  Barrow 
Hamatite  Co.,  37  W.  B.  249,  39  Ch.  D.  582. 

R.  J.  Parker,  for  the  respondent. — The  jurisdiction 
u  admitted,  but  as  the  capital  seems  to  have  been 
overestimated  from  the  first,  and  never  represented  by 
available  assets,  the  proposed  order  is  scarcely  fair : 
In  re  New  Chille  Gold  Mining  Co.,  36  W.  B.  909,  38 
Ch.  D.  975.  The  reduction  should  be  rateable  on  all 
classes  alike.  Again,  the  first  preference  dividend  is 
non-cumulative,  so  there  is  always  a  chance  for  me  in 
each  year  so  long  as  the  company  is  kept  going.  Dent 
v.  London  Tramways  Co.,  16  Ch.  D.  344, 29  W.  B.  Dig.  42. 
That  chance  entitles  me  to  resist  total  extinction. 
The  directors  ought  to  have  kept  the  dock  in  repair 
(article  100).  The  circumstances  are  the  same  as  in 
1878,  and  the  court  reconstructed  the  company  then 
without  reduction. 

Chitty,  J. — No  objection  has  been  raised,   nor, 
after  the    decision  of  the   House  of  Lords  in  the 
British  and  American  Trustee  and  Finance  Corporation 
v.  Couper,  could  have  been  raised,  to  the  jurisdiction 
of  the  court  to  make  the  order  asked  for.      The 
function  of  the  court  is  to  see  that  the  proposed 
reduction  is  fair  and  reasonable  in  the  circumstances 
of  the  case,  and  to  protect  the  interests  of  persons  who 
dissent  or  do  not  appear.    It  is  quite  unnecessary  to 
refer  to  the  various  sections  of  the  Acts.    The  pro- 
posed reduction  involves  neither  the  diminution  of 
habflity  in  respect  of  unpaid  capital  nor  the  return  of 
any  paid-up  capital  to  the  shareholders.    The  case 
simply  is  that  to  the  extent  of  £112,000  the  capital 
has  ceased  to  be  represented  by  available  assets.    In 
my  opinion  the  company  have  proved  that  allegation. 
It  was  contended    for    the    respondent   that   the 
£163,618  capital  never  was  represented.     There  is 
much  to  be  said  for  that  contention,  but  it  must  be 
remembered  that  at  the  time  the  company  was  incor- 
porated there  were  great  expectations  of  future  profits 
which  unfortunately  have  not  been  realized.    During 
the  sixteen  years  since  the  reconstruction  of  1878  the 
profits  of  the  dock  have  only   once  exceeded  the 
amount  required  to  pay  the  first  preference  share- 
holders.    It  was  argued  that  if  it  was  right  to  reduce 
now  it  would  have  been  right  in  1878,  but  at  that 
time,  again,  reasonable  expectations  of  future  profits 
were  entertained.    It  was  also  said  that  the  directors 
ought  to  have  properly  maintained  the  dock  under  the 
100th  article.    But  that  article  gives  them  a  discretion 
as  to  the  amount  to  be  devoted  to  repairs  or  renewals. 
There  is  a  duty,  no  doubt,  to  maintain  the  work  in  a 
reasonable  state  of  repair  by  timely  repairs  and  timely 


renewals,  but  it  is  scarcely  necessary  to  say  that  such 
a  clause  as  this  does  not  compel  the  directors  to 
construct  a  new  dock,  any  more  than  a  covenant  to 
repair  a  house  involves  a  liability  to  build  a  new 
house.  The  evidence  shows  natural  deterioration, 
and  I  can  find  no  ground  for  attributing  the  depre- 
ciation in  value  to  any  negligence  on  the  part  of  the 
directors  in  repairing  or  renewing. 

Now  I  pass  to  the  articles,  and  observe  first  that 
this  is  not  a  case  of  reducing  capital  at  the  expense 
of  ordinary  and  second  preference  shareholders, 
where  the  preferential  rights  extend  to  dividend  only. 
Here  the  preferential  rights  extend  to  capital 
(article  115).  The  resolutions  for  reduction  were 
carried  unanimously  in  well-attended  meetings. 
More  than  three-quarters  of  the  first  preference 
shares  and  more  than  three-quarters  of  the  second 
preference  shares  were  represented,  besides  a  few  of 
the  ordinary  shares.  The  dissentient  shareholder  did 
not  attend.  He  stands  alone  in  a  minority  of  one, 
but  the  court  will  not  on  that  account  refuse  to  give 
him  a  proper  hearing. 

Now  the  Companies  Acts  have  conferred  this  right 
of  reducing  capital  on  the  company  itself,  and  the 
court  will  not  refuse  to  confirm  the  company's  resolu- 
tion unless  it  sees  that  something  unfair  or  unreason- 
able is  being  done.  In  this  case  I  have  the  great 
advantage  of  the  large  majority  of  three-quarters  of 
each  class  of  preference  shareholders  present,  and 
voting  unanimously  that  this  was  the  right  thing  to 
do  from  a  commercial  point  of  view.  I  have  the 
majority  required  both  by  the  Acts  and  the  articles 
in  respect  of  each  class  of  preference  shares.  The 
evidence  shows  that  this  is  not  a  mere  temporary 
depression  in  trade,  but  that  the  ourrent  of  trade  has 
changed. 

Asking  myself  whether,  on  this  evidence,  there  is 
any  reasonable  probability  of  a  change  for  the  better 
coming  within  any  reasonable  period  of  time,  and  of 
this  dock  earning  more  than  £4,259  12s.  9£d.  a  year, 
I  say  that,  from  a  practical  point  of  view,  it  is  in  the 
highest  degree  improbable.  Unless  that  sum  is 
reached  the  second  preference  shareholders  have  no 
interest  whatever  in  the  concern.  Where  there  is  a 
loss  of  capital,  as  in  the  present  case,  the  loss  should 
be  made  to  fall  upon  that  class  which,  according  to 
the  constitution  of  the  company,  has  to  bear  it.  In 
this  view  I  have  carefully  considered  the  constitution 
of  this  company,  and  in  the  result  I  think  I  ought  to 
exercise  my  judicial  discretion  by  confirming  the 
proposed  reduction.  The  petitioners  consenting,  the 
respondent  will  have  his  costs.  It  is  much  more 
satisfactory  to  me  to  have  the  advantage  of  an  argu- 
ment from  the  respondent,  because  I  am  able  to 
attend  to  all  the  points,  some  of  which  may  other- 
wise possibly  escape  observation. 

Resolution  confirmed. 

Solicitors,  Radclife,  Cator,  &  Hood;  Field,  Roscoe, 
&  Co.,  for  Smith,  Pinsent,  &  Co.,  Birmingham. 


KM**.}  Oct.  26;  Nov.  13. 

In  re  Bendy. 
Wallis  v.  Bendy,  (a.) 

Settlement — Covenant  to  settle  after-acquired  property — 
Purchase  out  of  accumulations  and  proceeds  of  sale. 

Property  not  originally  included  in  a  marriage  settle- 
ment may,  owing  to  the  subsequent  dealings  of  the  parties, 

(a.)  Reported  by  F.  T.  Duka,  Esq.,  Barrister-at- 
Law. 
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become  subject  to  the  covenant  to  settle  after-acquired 
property. 

Originating  summons. 

By  the  marriage  settlement  of  Mr.  and  Mrs.  Bendy 
certain  specific  property  of  the  wife  was  settled  on 
the  usual  trusts  for  the  benefit  of  the  husband  and 
wife  and  the  issue  of  the  marriage.  The  settlement 
also  contained  the  following  covenant:  that  if  the 
wife  should,  at  the  time  of  the  said  then  intended 
marriage,  be,  or  if  at  any  time  during  the  said  then 
intended  coverture  she  should  become,  seised,  pos- 
sessed, or  entitled  of  or  to  any  real  or  personal  pro- 
perty (other  than  the  property  thereby  specifically 
settled)  for  any  estate  or  interest  whatsoever,  in  pos- 
session, reversion,  remainder,  or  expectancy,  except 
any  property  of  or  to  which  she  was  at  that  time 
possessed  or  entitled,  and  except  property  of  a  less 
value  than  £200  vesting  in  possession  before  or 
during  the  said  then  intended  coverture  at  the  same 
time  and  from  the  same  source,  and  except  movable 
chattels  or  effects  of  household,  domestic,  or  personal 
use  or  ornament,  all  of  which  excepted  property  it 
was  thereby  declared  should  remain  the  absolute 
property  of  the  wife,  and  except  also  any  annuity  or 
annuities  or  other  estate  or  interest  for  the  life  of 
the  said  wife,  or  for  any  term  or  period  determinable 
upon  her  death,  which,  it  was  thereby  declared, 
should  belong  to  the  said  wife  as  her  separate  estate 
independently  of  the  said  husband,  and  so  that  she 
should  not  have  power  to  anticipate  the  same,  then 
and  so  often  as  the  same  should  happen  all  such  real 
and  personal  property,  except  as  aforesaid,  should  be 
assured  to  the  trustees  upon  trusts  corresponding 
with  the  trusts  thereby  declared  of  the  trust  funds 
thereinbefore  settled. 

Mrs.  Bendy  was  at  the  time  of  her  marriage  en- 
titled to  an  undivided  moiety  of  a  leasehold  house  and 
some*  bank  shares.  On  the  sale  of  the  house  she 
received  and  paid  her  share  into  her  banking  account, 
and  subsequently  bought  some  debentures  of  Wallis 
&  Co.  (limited),  paying  for  them  a  sum  considerably 
in  excess  of  the  amount  of  her  share  of  the  proceeds 
of  the  house,  the  balance  being  accumulations  of  in- 
come. 

The  bank  shares  were  subsequently  sold,  and  the 
proceeds,  together  with  accumulations  of  income  and 
a  sum  of  £350  borrowed  from  her  bankers,  was 
invested  by  her  in  the  purchase  of  a  leasehold  house. 
This  loan  was  subsequently  repaid  by  her  and  her 
husband. 

The  question  now  raised  was  whether  the  deben- 
tures and  house  were  subject  to  the  covenant  to  settle 
after-acquired  property. 

Stokes,  for  the  plaintiffs,  the  trustees,  cited  Lewis 
v.  Madocks,  17  Ves.  48. 

Trollope,  for  the  infant  defendant. 

Warmington,  Q.C.,  and  Munne,  for  the  defendant 
husband. 

Kekewioh,  J. — The  exception  from  the  covenant 
to  settle  property  of  the  wife  other  than  that  specified 
must,  in  my  opinion,  be  construed  to  include  pro- 
perty to  which  the  wife  was  entitled  at  the  date  of 
the  settlement,  and  that  property  remains  hers  un- 
affected by  the  covenant.  What  1  have  now  to  con- 
sider is  whether  property  not  included  in  the  covenant 
has  become  subject  to  it  by  subsequent  dealings. 

The  principle  of  Lewis  v.  Madocks  seems  to  be  that, 
although  a  covenant  to  settle  after-acquired  property 
must  be  reasonably  construed,  and  therefore  will  not 
be  held  to  include  such  property  as  cannot  be  included 
without  defeating  the  paramount  object  of  the  settle- 
ment, yet,  if  such  property  is  invested  so  as  to  show 


intention    on  the  owner's  part  to  convert  it  into 
capital,  then  it  is  subject  to  the  covenant. 

in  this  case  it  was  not  intended  that  Mrs.  Bendy1! 
property  other  than  that  specifically  comprised  in  the 
settlement  should,  as  it  then  stood,  be  liable  to  the  cove- 
nant. Here  she  has  invested  proceeds  of  her  separate 
property  in  the  purchase  of  some  debentures  and  a 
leasehold  house,  part  of  the  purchase-money  of  the 
latter  being  borrowed  by  her.  The  debentures,  I 
think,  are  within  the  covenant.  The  leasehold  house 
remains  the  la4y's  property,  subject  to  a  charge  in 
favour  of  the  trustees  of  the  settlement  for  the  amount 
of  the  proceeds  of  sale  of  the  property  sold,  accumu- 
lations of  separate  estate,  and  borrowed  money,  which 
I  hold  to  have  been  devoted  to  the  settlement. 

Solicitors,  Munns  <fc  Longden  ;  Dod,  Longstaffe,  Sw, 
&  Fenwick. 


Nov.  22,  23. 


Chan.  Div. 
Vaughan  Williams  J, 

Black  v.  Williams,  (a.) 

Ship — Mortgage — Equitable  charge — Priorities— Netia 
— Registration — Debenture — Merchant  Shipping  Ad, 
1854  (17  &  18  Vict.  c.  104),  ss.  43,  66,  67,  69- 
Merchant  Shipping  Act  Amendment  Act,  1862(23* 
26  Vict.  c.  63),  s.  3. 

Section  3  of  the  Merchant  Shipping  Act  Amendment 
Act,  1862,  must  be  read  as  if  it  had  been  originattij 
incorporated  in  the  Merchant  Shipping  Act,  18M,  a*i 
does  not  nullify  any  part  of  the  latter  Act,  which  mud 
be  construed  as  explained  by  the  said  section.  Equitahk 
titles  by  notice  must  be  recognized,  but  not  preferred  to 
legal  titles,  and  the  title  of  a  mortgagee  who  has  a  mart- 
gage  in  the  statutory  form  and  registered  will  be  f«- 
f  erred  to  a  prior  equitable  unregistered  title. 

Summons. 

Debentures  were  issued  in   1889  bv  the  Victoria 
Steamboat    Association,    by  which    the    assoriafria 
charged  its  undertaking  and  all  its  property,  botk 
present  and  future,  and  both  its  real  and  personal 
estate,  including  its  uncalled  capital  for  the  una  > 
being.    All  these  debentures  were  to  rank  pari  pasm 
as  a  first  charge  on  the  property  and  undertaking  of 
the  association.     The  charge  was  to  be  a  floating 
security,  and  the  association  might,  in  the  course  at 
its  business,  employ,  sell,  or  deal  with  all  or  any  of* 
the  property  charged   as    it   might  think  fit,  Ml 
nothing   therein   contained    was   to    authorize   th»j 
creation  of  any  charge  on  the  property  in  priority  ta> 
the  debentures. 

By  a  debenture  trust-deed  dated  later  in  the 
year  (1889)    it  was   provided  that   the 
would  execute  legal  mortgages  to  the  trustees 
registration  of  all  steamboats  which  it  should 
during  the  continuance  of  the  security. 

Between  the  dates  of  June,   1891,   and 
1893,  the  Marine  Securities  Corporation 
advanced  various  sums  of  money  to  the 
for  which  they  took  and  registered  mortgages  in 
proper  statutory  form.    They  also  entered  into 
ments  providing  that  if  default  was  made  the 
gagees  might  take  possession  of  and  sell  the 
ana  that  the  shipowners  should  not,  during  the 
tinuance  of  the  security,  without  the  consent  of 
mortgagees,   execute  any  further  mortgage  of 
ships,   except  by  way  of  second  mortgage  to 
trustees  for  the  debenture-holders  (this  provisio 

(a.)  Beported  by  V.  de  S.  Fowkb,  Esq., 
at-Law. 
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referred  to  in  the  judgment  as  paragraph  12).  The 
dupe  comprised  in  the  last-mentioned  mortgages  did 
not  belong  to  the  association  in  1889. 

This  was  a  summons  in  a  debenture-holder's  action 
taken  out  by  the  Marine  Securities  Corporation  for  an 
order  that,  notwithstanding  the  appointment  of 
receivers  and  managers  in  the  action,  they  might  be 
at  liberty  to  take  possession  of  the  steamships  com- 
prised in  their  mortgages,  and  to  sell  the  same  or 
otherwise  exercise  all  the  powers  as  mortgagees 
under  their  mortgages.  The  association  was  ordered 
to  be  wound  up  on  the  8th  of  August,  1894. 

The  question  raised  in  the  summons  was  as  to  the 
priorities  of  the  registered  mortgages  of  the  Marine 
Securities  Corporation  and  the  debenture-holders. 

The  following  are  the  material  sections  of  the 
Merchant  Shipping  Acts : — 

Merchant  Shipping  Act,  1854,  s.  43 :  "  No  notice 
of  any  trust,  express,  implied,  or  constructive,  shall 
be  entered  in  the  register  book,  or  receivable  by  the 
registrar;  and,  subject  to  any  rights  and  powers 
appearing  by  the  register  book  to  be  Tested  in  any 
other  party,  the  registered  owner  of  any  ship  or  share 
therein  shall  have  power  absolutely  to  dispose  in 
manner  hereinafter  mentioned  of  such  ship  or  share, 
tod  to  give  effectual  receipts  for  any  money  paid  or 
advanced  by  way  of  consideration." 

Section  66 :  "A  registered  ship  or  any  share 
therein  may  be  made  a  security  for  a  loan  or  other 
valuable  consideration,  and  the  instrument  creating 
such  security,  hereinafter  termed  a  '  mortgage,'  shall 
be  in  the  form  marked  I  in  the  schedule  hereto,  or  as 
near  thereto  as  circumstances  permit;  and  on  the 
production  of  such  instrument  the  registrar  of  the 
pott  at  which  the  ship  is  registered  shall  record  the 
«me  in  the  register  book." 

Section  67 :  "  Every  such  mortgage  shall  be 
recorded  by  the  registrar  in  the  order  of  time  in  which 
the  same  is  produced  to  him  for  that  purpose,  and 
the  registrar  shall,  by  memorandum  under  his  hand, 
notify  on  the  instrument  of  mortgage  that  the  same 
has  been  recorded  by  him,  stating  the  date  and  hour 
of  such  record." 

Merchant  Shipping  Acts  Amendment  Act,  1862, 
a  3:  "It  is  hereby  declared  that  the  expression 
'beneficial  interest,'  wherever  used  in  the  second  part 
of  the  principal  Act,  includes  interests  arising  under 
contract  ana  other  equitable  interests,  and  the 
intention  of  the  said  Act  is  that,  without  prejudice  to 
the  provisions  contained  in  the  said  Act  for  preventing 
notice  of  trusts  from  being  entered  in  the  register 
book  or  received  by  the  registrar,  and  without  pre- 
judice to  the  powers  of  disposition  and  of  giving 
receipts  conferred  by  the  said  Act  on  registered 
owners  and  mortgagees,  and  without  prejudice  to  the 
provisions  contained  in  the  said  Act  relating  to  the 
exclusion  of  unqualified  persons  from  the  ownership 
of  British  ships,  equities  may  be  enforced  against 
owners  and  mortgagees  of  snips  in  respect  of  their 
interest  therein  in  the  same  manner  as  equities  may 
he  enforced  against  them  in  respect  of  any  other 
personal  property." 

FarweU,  Q.C.,  and  W.  Baker,  for  the  summons.— 
The  applicants  have  the  legal  title,  and,  therefore, 
priority  over  the  debenture-holders.  It  was  held  that 
the  court  could  not  recognize  equitable  titles  in  The 
Liverpool  Borough  Bank  v.  Turner,  9  W.  R.  292,  2  Be 
G.  F.  &  J.  502,  and  in  consequence  of  that  decision 
■action  3  of  the  Act  of  1862  was  passed.  Section  69  of 
the  Act  of  1854  must  be  read  with  section  3  of  the 
unending  Act.  The  case  is  like  one  of  registered 
tad  in  a  register  county,  where  registered  securities 
can  only  be  affected  where  fraud  is  proved :  Le  Neve 
▼.  Le  Nc4t,  White  &  Tudor1*  L.  0.,  6th  ed.,  vol.  2, 


p.  26 ;  WyaU  v.  Barwell,  19  Yes.  435.    Here  there  is 
no  suggestion  of  fraud. 

They  also  referred  to  Bell  v.  Blyth,  17  W.  B.  194, 
L.  R.  4  Ch.  App.  136;  WheaUey  v.  The  Silkstone  and 
Eaigh  Moor  Coal  Co.,  33  W.  R.  797,  29  Ch.  D.  715; 
The  English  and  Scottish  Mercantile  Investment  Trust 
(Limited)  v.  Brunton,  41  W.  R.  133,  [1892]  2  Q.  B. 
700 ;  Hughes  v.  Sutherland,  29  W.  R.  867,  7  Q.  B.  D. 
160. 

Alexander,  Q.C.,  and  Dundas  Gardiner,  for  the 
debenture-holders. — Section  69  is  so  far  repealed  as 
to  give  the  court  power  to  give  effect  to  equities. 
The  applicants  had  notice  that  the  company  had 
issued  debentures.  We  do  not  say  they  were  guilty 
of  fraud,  but  they  should  have  made  inquiries.  There 
is  no  analogy  between  ships,  and  land  in  a  register 
county. 

They  referred  to  Hardcastle  on  the  Construction  of 
Statute  Law,  2nd  ed.,  p.  346 ;  StapUton  v.  Hay  man  > 
12  W.  R.  317,  2  H.  &  C.  918 ;  The  Celtic  King,  [1894] 
P.  175;  Jones  v.  Smith,  1  Hare,  43;  Patman  v. 
Harland,  29  W.  R.  707,  17  Ch.  D.  353. 

Upjohn  and  Solomon,  for  the  various  trustees. 

Stokes,  for  the  liquidator. 

Farwell,  Q.C.,  replied. 

Vaughax  Williams,  J.— The  first  point  on  this 
summons  is  on  the  construction  of  the  Merchant 
Shipping  Act.  [His  lordship  read  section  43 
of  the  Merchant  Shipping  Act,  1854,  and  con- 
tinued:— ]  It  was  held  when  a  construction  was 
first  put  upon  that  section,  and  upon  the  Act 
as  containing  the  section,  that  the  courts  do  in 
no  way  recognize  equitable  titles.  That  was  the 
decision  in  Liverpool  Borough  Bank  v.  Turner,  That 
case  was  not  a  case  in  which  any  question  of  priorities 
arose.  It  was  a  case  in  which  the  owners  of  a  ship 
had  given  a  letter  which,  in  equity,  would  have 
created  a  charge  on  some  vessels  of  theirs,  and  then, 
having  subsequently  become  bankrupt,  a  question 
arose  as  to  whether  any  effect  could  be  given  to  that 
letter  as  against  the  assignees  in  bankruptcy  of  the 
shipowners  who  had  issued  it.  It  was  held  that  no 
effect  whatever  could  be  given  to  that  letter;  that 
the  effect  of  section  43  and  the  other  sections  of  the 
Act  was  that  equitable  titles  could  not  be  recognized 
or  dealt  with  at  all. 

That  was  conceived  by  the  commercial  world  to  be 
a  great  hardship,  and  consequently  the  Legislature, 
when  the  Act  of  1862  was  passed,  by  section  3,  gave 
effect  to  the  view  of  the  mercantile  community,  and, 
in  effect,  provided  that  all  equitable  titles  in  future 
should  be  recognized.  The  section  of  the  Act  which 
so  provided  did  not  provide  it  as  a  state  of  the  law 
which  should  prevail  in  future,  but  declared  that  that 
had  been  the  state  of  the  law  under  the  enactment  as 
it  originally  stood.  It  did  not  profess  to  create  a 
new  law,  but  it  did  profess  to  declare  what  was  the 
true  meaning  of  the  existing  statute  as  passed.  [His 
lordship  read  section  3  of  the  Act  of  1862,  and  con- 
tinued:— ]  I  wish  to  say,  before  dealing  with  the 
arguments  of  counsel  on  the  construction  of  that  sec- 
tion, that  the  words  with  regard  to  beneficial  interests, 
which  at  first  sight  seem  a  Tittle  unaccountable  in  this 
section,  are  really  to  be  accounted  for  easily  when 
you  look  at  the  argument  which  was  addressed  to  the 
court  in  the  case  of  the  Liverpool  Borough  Bank  v. 
Turner,  and  the  judgments  of  the  Vioe-Chancellor 
and  the  Lord  Chancellor  respectively.  It  is  quite 
plain  that,  the  question  being  whether  the  court 
could  recognize  equitable  interests,  Sir  John  Rolt  had 
called  attention  to  those  three  sections  of  the  Act 
which  did  make  use  of  the  term — viz.,  sections  18, 
38,  and  39— and  had  argued  that  it  was  impossible  to 


318 

THE  WEEKLY  REPORTER. 

IMawh  80, 1996.1 

Vol.  xlhl 

High  Cotjbt. 

Black  v.  Williams. 

High  (Joust. 

say  that  the  statute  did  not  intend  to  recognize  equit- 
able interests,  because  in  those  sections  it  seemed 
expressly  so  to  do.  That  argument,  whether  it  was 
good  or  whether  it  was  bad,  did  not  prevail  either 
with  the  Vice-Chancellor  or  the  Lord  Chancellor. 
They  both  thought  that,  notwithstanding  those 
words,  the  true  effect  of  the  statute  was  to  prevent 
any  effect  being  given  to  equitable  interests. 

Having  said  that,  now  let  me  deal  with  the  con- 
tention of  counsel  on  this  section.  It  really  is  not  in 
dispute  that  now  equitable  interests  are  to  be  recog- 
nized ;  but,  in  effect,  Mr.  Alexander  comes  here  to 
say  that  equitable  interests  in  ships  and  legal  inter- 
ests under  mortgages  in  the  statutory  form,  and 
registered  in  the  way  contemplated  by  the  statute, 
are  to  be  put  upon  an  equality,  and  that,  at  all 
events,  if  they  are  not  put  upon  an  equality,  any 
priority,  or  advantage  that  a  registered  mortgagee 
in  the  statutory  form  would  get  over  a  mere  equitable 
mortgagee  is  to  be  disregarded  if  you  show  that  the 
statutory  mortgagee  had,  at  the  time  that  he 
acquired  his  interest,  express,  implied,  or  construc- 
tive notice  of  the  title  of  the  equitable  mortgagee. 
Now,  in  considering  which  of  these  two  conclusions 
is  right,  I  have  to  turn  to  section  69  of  the  Act  of 
1854,  and  I  wish  to  say,  before  I  deal  with  the  words 
of  that  section,  the  principle  on  which  I  think  I  ought 
to  construe  section  3  of  the  Act  of  1862. 

I  ought  to  read  section  3  as  if  it  had  been  in  terms 
introduced  into  the  Act  of  1854  as  declaring  the 
meaning  of  that  Act  in  its  initiation.  It  is  impossible 
that  I  should  put  a  construction  on  section  3  which 
would  nullify  any  one  section  of  the  Act  of  1854.  I 
am  bound  to  give  effect  to  every  word  of  section  69. 
I  am  bound  to  read  section  69  of  the  Act  of  1854  in 
the  light  of  section  3  of  the  Act  of  1862,  but  still  I  am 
bound  to  read  section  69  and  give  effect  to  every  word 
of  it.  [His  lordship  read  section  69,  and  con- 
tinued:— J  Now  Mr.  Alexander  naturally  was  un- 
willing to  say  that  his  argument  involved  a  conten- 
tion that  section  69  was  repealed,  and  he  said  that  an 
effect  could  be  given  to  section  69.  When  I  pressed 
him  as  to  what  effect  could  be  given,  he  and  his 
learned  junior  both  really  gave  an  effect  to  section  69 
which  ignored  the  words  entirely  "  notwithstanding 
any  express,  implied,  or  constructive  notice.'1  They 
are  asking  me  to  disregard  those  words  and  to  regulate 
the  priorities  in  pursuance  of  the  fact  of  notice, 
express,  implied,  or  constructive,  having  been  given. 
According  to  my  view  it  is  impossible  I  should  do 
that. 

It  seems  to  me  section  69  is  a  living  section  and 
every  word  of  it  is  a  living  word,  and  that  I  must  give 
effect  to  it.  I  have  come  to  the  conclusion  that  when 
section  3  was  passed,  though  it  was  intended  to 
declare  that  the  Act  did  not  ignore,  or  did  not  intend 
that  that  court  should  ignore,  equitable  titles,  it  still 
did  intend  that  all  the  provisions  of  the  Act  of  1854, 
with  regard  to  the  registration  of  titles  and  to  the 
priority  of  unregistered  titles,  should  have  effect  given 
to  them.  That  is  my  conclusion.  I  am  bound  to 
recognize  the  equitable  title  of  the  debenture-holders, 
but  that  equitable  title  is  controlled  by  the  plain 
words  of  that  part  of  the  Act  of  1854  which  relates 
to  mortgages,  beginning  with  section  66  and  going  on 
to  section  75.  The  title,  therefore,  of  these  people, 
they  having  got  a  mortgage  in  the  statutory  form 
which  has  been  registered,  is  to  be  preferred  to  the 
title  of  those  people  who,  having  a  prior  equitable 
title,  ohose  not  to  get,  as  they  were  entitled  to  get  if 
they  chose,  their  prior  equitable  title  converted  into  a 
legal  title  in  the  statutory  form  and  registered.  The 
Act  of  Parliament  is  passed  for  the  benefit  of 
commerce,  in  order  that  English  ships  may  be  easily 
dealt  with  by  English  shipowners.      It  is  felt  that 


occasions  arise  when  it  is  to  the  interest  of  the  whole 
community  that  you  should  be  able  to  raise  money  on 
ships,  and  for  that  purpose  the  Legislature,  in  the 
interests  of  the  general  public,  provides  that  registered 
titles  in  the  statutory  form  shall  have  a  priority,  and 
thus  it  enables  those  who  are  disposed  to  purchase  or 
lend  money  upon  ships  to  do  so  with  perfect  safety 
that  their  titles  will  not  be  overridden  by  priority 
being  claimed  in  favour  of  equitable  unregistered 
titles  which  happen  to  be  prior  in  time,  and  which,  for 
reasons  of  their  own,  the  owners  of  those  equitable 
titles  have  not  thought  fit  to  convert  into  the  legal 
form,  or  to  register  in  the  way  provided  by  the 
statute. 

It  is  said  here  that,  according  to  the  proper  con- 
struction of  the  Act,  the  debenture-holders  are 
entitled  to  insist  upon  the  priority  of  their  equitable 
title,  which  is  prior  in  time,  if  it  can  be  said  properly 
that  the  mortgagees,  the  applicants  here,  took  their 
security  with  notice  of  the  prior  security  of  the 
debenture-holders.  Now  I  have  to  determine  whether 
the  mortgagees  had  such  a  constructive  notice  as 
would  prevent  their  subsequent  title  being  made 
effective  in  preference  to  the  prior  title  of  the  deben- 
ture-holders. I  have  had  the  great  advantage  of 
having  this  matter  discussed.  The  case  of  The 
English  and  Scottish  Mercantile  Investment  Trust  ▼. 
firunton  did  not,  according  to  my  view,  lay  down 
any  new  principle  whatever.  It  merely  put  an  old 
principle  in  a  forcible  and  clear  manner.  That  case 
is  really  only  the  decision  of  Wigram,  V.C.,  in  a  new 
dress.  Wigram,  V.C.,  at  the  ena  of  his  judgment  (I 
am  reading  from  the  note  to  Le  Neve  v.  Le  Neve),  sayi: 
"  I  believe  I  may  with  sufficient  accuracy  for  my  pre- 
sent purposes  assert  that  cases  in  which  constructs 
notice  has  been  established  resolve  themselves  into  two 
classes :  first,  cases  in  which  the  party  charged  has 
had  actual  notice  that  the  property  in  dispute  was  m 
fact  charged,  incumbered,  or  in  some  way  affected, 
and  the  court  has  thereupon  bound  him  with  construe-  • 
tive  notice  of  facts  and  instruments,  to  a  knowledges 
of  which  he  would  have  been  led  by  inquiry  after  tbV 
charge,  incumbrances,  or  other  circumstances  affect- 
ing the  property  of  which  he  had  actual  notice ;  ana, 
secondly,  cases  in  which  the  court  has  been 
from  the  evidence  before  it  that  the  party  charge! 
had  designedly  abstained  from  inquiry."  I  may  at 
once  get  rid  of  the  second  of  those  classes,  because  1 
Alexander  somewhat  reluctantly,  but  still  folly, 
last  admitted  that  he  could  not  ask  me  to  say  thatl 
evidence  brought  this  case  within  the  second  class 
cases.  Therefore  all  I  have  to  consider  is  whetibsl 
the  mortgagees  here  had  such  a  notice  as  to  1 
them  within  the  first  class  of  oases — that  is,  had 
notice  that  the  property  in  dispute  was  in 
charged,  incumbered,  or  in  some  way  affected  ? 
is  a  question  of  fact.  Undoubtedly  the  morl 
here  had  notice  that  there  were  debentures, 
had  also  notice  that  the  debentures  affected 
The  first  agreement  they  took  specifies  the 
the  ships  which  were  going  to  be  the  subjeot-matti 
of  the  mortgage,  and  the  other  agreements  speeT 
particular  ships.  The  outcome  of  the  agreements 
that  the  mortgagees  had  notice  of  the  debenturs 
They  had  also  notice  that  the  debentures  charged  i 
affected  ships.  If  they  had  had  notice  that  the  debet 
tures  charged  or  affected  these  particular  ships, 
should  have  had  no  choice  but  to  say  that  they  osH 
within  the  first  part  of  this  rule,  and  in  thoee 
stances — had  it  not  been  for  the  construction  I 
on  the  Merchant  Shipping  Act — the  title  of 
debenture-holders  would  have  prevailed.  Bat  \ 
effect  of  the  notice  and  the  letters  and  things  ' 
months  before  was  only  that  there  were  deb 
which  did  extend  to  ships.  % 
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I  cannot  help  thinking  that,  as  prudent  business 
men,  these  people  ought  to  have  inquired  what  ships. 
Why  did  not  they  inquire  what  ships  ?       The  reason 
why  they  did  not  inquire,  I  think,  is  contained  in 
paragraph  12.      If  that  clause  stood  alone,  I  should 
unhesitatingly  have    drawn    the  inference,  in  fact, 
that  these  gentlemen  did  not  look  at  or  make  further 
inquiries     about     the     debentures     because     they 
supposed  that,  whatever  the  debentures  were,  they 
did  not  affect  their  specific  ships.     It  is  quite  obvious 
that  clause  12  ought  never  to  have  been  introduced 
if  the  debenture-holders'  security  extended  to  these 
ships,  and  if,  in  consequenoe  of  what  was  stated,  or 
in  consequence  of  the  form  of  this  document,  they  did 
not  get  notice,  in  my  judgment  I  could  not  properly 
come  to  the  conclusion  that  the   mortgagees    had 
actual   knowledge   that  the   property  was  in    fact 
charged,  incumbered,  or  in  some  other  way  affected. 
Bat  a  difficulty  does  arise,  because  in  this  case  it  is 
not  as  in  The  English  and  Scottish  Mercantile  Invest- 
ment Trust  v.  Brunton,  that  there  was  a  statement  in 
fact  by  the  manager  for  the  mortgagees.    It  does  not 
•eem  that  there  was.     The  statement  made  seems 
lather  to  have  been  a  statement  of  the  law  that  there 
was  nothing  to  affect  the  title  of  the  mortgagees  if 
they  advanced  this  money.     That  might  mean  that 
these  ships  were  not  included  in  the  debentures,  or  it 
might  mean  that,  according  to  the  proper  construc- 
tion of  the  Merchant  Shipping  Acts,  even  if  they  were 
included,  the  mortgagees  would  get  a  priority  if  they 
chose   to   immediately    register     their    mortgages, 
because  no  statutory  mortgages  had  been  taken  by 
the  debenture-holders  or  registered.     I  am  very  much 
inclined  to  think  that,  if  they  did  not  inquire  merely 
for  the    legal  reason  that    I  have    suggested.    Mr. 
Alexander's  contention  would  be  right,  but  I  am  not 
prepared  to  say  I  am  satisfied  of  that.     One  does  not 
know  exactly  what  motives  operate  in  a  man  who  is 
negotiating  a  matter  of  this  kind.      I  am  not    to 
impute     dishonourable    motives    to     either  of   the 
negotiating  parties  here.      The  mortgagees  did  not 
look  because  everybody  took  it  for  granted  for  some 
sufficient  reason— either  because  the  ships  were  new 
ships  not  included  in  the  old  debentures  or  because 
there  was  some  legal  reason,  I  do  not  know  which 
H  was ;  but  for  one  or  other  of  these  reasons  every- 
body supposed,  and  acted  upon  the  assumption,  that 
there  was  no  need  to  look  at  the  old   debentures, 
because  they  did  not  affect  in  any  way  the  security 
which  was  then  being  taken  by  the  mortgagees.    In 
these  circumstances,  if  it  were  necessary  to  deal  with 
tile  fact,  I  do  not  think  that  on  the  evidence  I  should 
be  justified  in  finding  that  the  mortgagees  had  actual 
notice    that  the  property   in  dispute  was    in    fact 
charged,  incumbered,  or  in  some  way  affected.    The 
applicants  are  entitled  to  what  they  ask  for. 

Solicitors,  Qresham,  Davies,  &  Dallas ;  H.  Montagu  ; 
£  0.  Qoes ;  Parker,  Garrett,  &  Parker, 
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(Mathew  J.}        ) 

Petersen  v.  Dunn  &  Co.  (a.) 

Bhijh—Charter^party — Excepted   perils — "  Strikes    and 
lock-cuts  of  pitmen" — Demurrage — Written  clause. 

The  defendants  chartered  the  plaintiff* s  ship  to  pro- 
ved to  Ardrossan*  the  charter-party  providing  that  the 
dap  should  there  load  "in  the  customary  manner,  say 

(a.)  Reported  by  T.  Mathew.  Esq.,  Barrister-at- 
Law. 


in  twelve  colliery  working  days,"  a  cargo  of  coals,  "  to 
be  loaded  according  to  the  custom  of  the  port "  ;  "  strikes 
and  lock-outs  of  pitmen  and  others  being  excepted 
perils.  The  following  written  clause  was  added : — *'  It 
is  understood  that  vessel  is  to  be  loaded  at  once,  and  lay 
days  to  count  when  vessel  ready  and  notice  given,"  The 
ship  arrived  at  Ardrossan,  and  gave  notice  that  she  was 
ready  to  load;  but  before  twelve  working  days  had 
elapsed  a  strike  broke  out  at  the  pit,  in  consequence  of 
which  the  ship  did  not  load  the  cargo  of  coals  till  twenty- 
three  ordinary  working  days  had  gone  by.  By  the 
charter-party  demurrage  was  to  be  paid  at  the  rate  of 
fourpence  per  registered  ton  per  day.  The  plaintiff 
claimed  for  fifteen  days'  demurrage. 

Held,  that  the  written  clause  only  fixed  the  time  when 
the  lay  days  began,  and  that  the  delay  was  caused  by  an 
excepted  peril. 

The  plaintiff  was  the  owner  of  The  Traesint. 

By  a  charter-party  signed  by  the  captain  of  the 
ship  on  behalf  of  the  plaintiff  and  the  defendants,  the 
charterers,  on  the  3rd  of  November,  1893,  it  was  pro- 
vided that  The  Traesint  should  proeeed  to  Ardrossan, 
and  there  load  "  in  the  customary  manner,  say  in 
twelve  colliery  working  days,1'  a  cargo  of  coals,  "  to 
be  loaded  according  to  the  custom  of  the  port."  It 
was  further  provided  that  the  vessed  should  be  ready 
at  her  loading  berth  at  Ardrossan  by  the  15th  inst., 
and  that  any  days  on  demurrage  should  be  at  the 
rate  of  fourpence  per  registered  ton  per  day. 

The  following  perils  were  excepted  :— •*  The  Act  of 
God,  perils  of  the  sea,  fires  .  .  .  strikes,  and 
lock-outs  of  pitmen  and  others,  accidents  to  mines  or 
machinery,  stoppage  of  mines  .  .  .  and  all  and 
any  other  occurrences  beyond  the  control  of  the 
parties." 

The  charter-party  also  contained  the  following 
written  clause,  added  after  the  clause  excepting  the 
above-mentioned  perils :  "  It  is  understood  that  vessel 
is  to  be  loaded  at  once  and  lay  days  to  count  when 
vessel  ready  and  notice  given." 

From  admissions  mad*  by  the  plaintiff  and  defend- 
ants it  appeared  that  The  Traesint  proceeded  to 
Ardrossan  and  gave  notice,  on  the  13th  of  November, 
1893,  that  she  was  ready  to  load  on  the  following 
day.  That  she  was,  in  fact,  ready  to  load  on  the 
14th  of  November,  1893.  That  the  loading  was  com- 
pleted on  the  14th  of  December,  1893.  That  no  coal 
was  sent  to  Ardrossan  to  be  loaded  until  the  11th  of 
December,  1893.  That  no  cargo  was  loaded  under 
the  charter  until  the  13th  of  December,  1893.  That 
there  was  a  general  strike  of  miners  from  the  23rd  of 
November  to  the  11th  of  December,  1893,  which  pre- 
vented the  sending  of  coal  from  the  colliery  to 
Ardrossan.  That  there  are  five  colliery  working  days 
in  a  week  at  Ardrossan  (Saturdays  and  Sundays  being 
excepted),  and  that,  but  for  the  strike,  there  would 
have  been  twenty-three  working  days  between  the 
14th  of  November  and  the  14th  of  December,  1893. 

The  plaintiffs  claimed  £155  10s.,  being  fifteen  days' 
demurrage  of  the  ship  from  the  30th  of  November 
to  the  14th  of  December,  1893,  at  fourpence  per 
registered  ton  per  day. 

Bigham,  Q.C.  (T,  E,  Scrutton  with  him),  for  the 
plaintiff. — The  vessel  was  ready  to  load  on  the  14th 
of  November,  which  was  the  first  lay  day.  On  the 
eighth  lay  day,  the  23rd  of  November,  the  strike 
broke  out.  The  defendants  are  not  entitled  to  the 
benefit  of  the  strike  clause,  as  they  had  no  coal  ready 
to  be  put  on  board.  The  strike  was  not  the  real 
cause  of  the  delay;  and  the  contention  of  the  de- 
fendants that  they  were  prevented  from  loading  by  an 
excepted  peril  cannot  be  sustained.  For  seven  lay 
days  they  were  not  prevented  by  the  strike,  which 
only   began  on   the  23rd  of    November.      By  the 
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written  clause  in  the  charter  the  vessel  was  to  be 
"loaded  at  once,"  and  lay  days  were  to  count 
"when  vessel  ready  and  notice  given."  The  vessel 
could  have  been  loaded  at  once,  and  the  charterers, 
having  waited  for  seven  days  till  the  strike  broke  out, 
are  liable. 

[No  witnesses  were  called.] 

Joseph  Walton,  Q.C.  (F.  W.  Hollarm  with  him),  for 
the  defendants. — It  is  not  disputed  that  if  the  cargo  of 
coal  had  been  ready  at  Ardrossan  the  strike  would  not 
have  prevented  the  loading  of  the  ship.  The  strike 
was  at  the  pit's  mouth.  The  ordinary  practice  is  to 
bring  the  coal  down  to  the  ship  in  trucks,  and  put  it 
on  board  at  the  quay,  there  being  no  storage  room  at 
Ardrossan.  The  ship  in  the  present  case  had  "  twelve 
colliery  working  days "  to  load  in,  and  was  to  be 
loaded  "  according  to  the  custom  of  the  port"  ;  and 
the  written  clause  does  not  override  this  provision. 
The  defendants  have  two  answers  to  the  claim :  first, 
the  strike,  an  excepted  peril,  prevented  the  loading ; 
secondly,  there  were  no  working  days  between  the 
23rd  of  November  and  the  11th  of  December.  The 
loading  was  actually  completed  in  ten  working 
days. 

He  cited  Smith  &  Service  v.  Rosario  Nitrate  Co., 
[1894]  1  Q.  B.  174. 

Mathbw,  J. — In  this  case  a  note  was  made  at 
chambers  of  the  contention  on  one  side  and  the  other, 
and  upon  this  note,  without  reference  to  pleadings  or 
admissions,  the  case  has  been  argued. 

I  give  judgment  for  the  defendants.  It  was  agreed 
by  charter-party  that  the  ship  should  proceed  to 
Ardrossan,  and  there  load,  from  a  colliery  to  be 
named  by  the  freighters,  a  cargo  of  coals,  in  twelve 
working  days.  According  to  the  ordinary  course  of 
business  the  coal  would  be  brought  down  in  trucks  and 
tipped  into  the  ship,  and  would  not  be  stored  at 
Ardrossan.  There  is  a  provision  in  the  charter- 
party  in  writing  to  the  effect  that  "vessel  is  to  be 
loaded  at  once,  and  lay  days  to  count  when  vessel 
ready  and  notice  given."  That,  however,  does  not 
affect  the  question.  The  main  object  of  the  written 
clause  is  to  show  when  the  lay  days  begin.  The  lay 
days  began  on  the  14th  ;  and  if  the  colliery  had  had 
proper  notice  the  ship  might  have  been  loaded  in  two 
days.  The  charter-party  allowed  twelve  days  for  the 
loading,  and  the  plaintiff  in  effect  says  that  it  only 
allowed  seven.  The  case  is  perfectly  clear,  and  the 
defendants  are  entitled  to  judgment. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiff,  Stokes,  Saunders,  & 
Stokes. 

Solicitors  for  the  defendants,  Hollarm,  Sons,  Coward, 
&  Hawksley. 


Q.  B.  Div.  )  «,    1fl 

(Wills  and  Wright,  JJ.)  j  Feb-  16' 

Noeton  v.  Monokton.  (a.) 

Justices — Committal  warrant — Civil  debt — Wrongful 
arrest  —  Money  paid  to  obtain  release  —  Special 
damages— Costs — 43  Eliz.  c.  2,  s,  4. 

The  plaintiff  was  arrested  under  a  committal  warrant 
signed  and  issued  by  the  defendant,  a  justice  of  the 
peace,  for  non-payment  of  a  debt  made  up  of  a  certain 
sum  of  money  alleged  to  be  due  from  the  plaintiff  to  the 
local  sanitary  authority,  under  an  order  made  at  quarter 
sessions,  and  of  the  costs  awarded. 

(a.)  Reported  by  Ebskdtb  Eeid,  Esq.,  Barrister- 
at-Law. 


Held,  that  such  a  warrant  was  altogether  bad,  and 
that  the  plaintiff  was  entitled  to  recover  from  tie 
defendant,  as  special  damages,  the  whole  amount  so  paid 
by  him  to  obtain  his  release  from  gaol. 

Clark  v.  Woods,  17  L.  J.  M.  C.  189,  followed. 

Special  case  stated  by  arbitrator. 

In  this  action,  the  defendant  having  admitted  that 
he  had  no  jurisdiction  to  issue  the  committal  warrant 
under  which  the  plaintiff  was  arrested  and  detained 
for  some  hours  in  custody,  the  question  as  to  what 
damages  the  plaintiff  was  entitled  to  was  referred 
under  an  order  of  reference,  dated  the  10th  of 
August,  1894,  to  the  award  of  John  Brennan,  Esq., 
solicitor,  registrar  of  the  Maidstone  County  Court 

The  plaintiff  claimed  (a)  £49  6s.  10d.,  money  pud 
under  duress  owing  to  the  unlawful  acts  of  the 
defendant,  (6)  £1,000  damages  for  personal  discomfort 
and  damage  to  his  credit  and  reputation,  Tta 
question  on  which  the  arbitrator  desired  the  opinion  of 
the  court  was  whether  he  ought  to  award  the  plain- 
tiff by  way  of  special  damage  or  otherwise  the  sum  of 
£49  6s.  10d.,  or  any  and  what  part  thereof. 

The  material  facts  set  out  in  the  special  case  ten 
as  follows  :  The  plaintiff,  William  South  Norton,  wis 
practised  as  a  solicitor  under  the  style  of  Mean: 
Norton  &  Son,  was  summoned  by  the  Mailing  final J 
Sanitary  Authority  to  abate  a  nuisance  arising ' 
the  defective  drainage  of  five  cottages 
Mailing,  of  which  Messrs.  Norton  &  Son 
owners  within  the  meaning  of  the  Public  Health  on*] 
1875. 

On  the  11th  of  December  1893,  the  plaintiff  ajH 
peared  before  the  justices  sitting  in  petty  session  4 
West  Mailing,  who  made   an    order  against  \m 
From  this  order  the  plaintiff  appealed,  and  entered! 
due  time  into  a  recognizance,  conditioned  to  appsl 
and  try  the  appeal  at  the  next  court  of  qoaifli 
sessions,  and  to  abide  the  judgment  of  the  ooartl 
appeal,  and  to  pay  such  costs  as  might  be  v 
Owing  to  a  technical  defeot  the  recognizance 
invalid.    When  the  case  came  on  at  quarter  set 
on  the  4th  of  January,  1894,  a  preliminary  obj 
was  taken  by  the  counsel  for  the  local  anti 
on  the  ground  that  the  necessary  recognisance 
not   been    entered    into.      The    plaintiff's  com 
thereupon  undertook  that  a  fresh  recognisance  aba 
be  entered,  and  gave  a  surety.    The  appeal  wastl 
heard  upon  its  merits,  and  was  dismissed  with  09 
The   plaintiff,    however,    never    entered    into 
fresh  recognizance.      On  the  8th  of  February 
costs  directed  by  the  order  of  the  court  of  q«sj 
sessions  to  be  paid  by  the  plaintiff   to  the  I 
authority  were  taxed  at  the  sum  of  £45  5s.  I 
To  this  sum  was  added  the  taxed  costs  of  the  apl 
&c,  bringing  the  total  amount  up  to  £49  6a.  1 
The  plaintiff  was  present  when  the  amount  of 
claim    and    the    costs  were  taxed,    bat  had  U 
taken  any  steps  to  settle  the  account.     'Hie  sari 
authority  subsequently  obtained  a  distress 
and  it  was  then  found  that  the  plaintiff  had  nogl 
to  satisfy  the  distraint. 

On  the  23rd  of  April,  1894,  the  defendant,  ^ 
was  one  of  the  justices  for  the  county  of 
without  jurisdiction,  as  was  admitted,  signed 
issued  a  committal  warrant  against  the  plai 
the  said  sum  of  £49  6s.  10d.,  under  which  the  A 
was  arrested  and  detained  in  Maidstone  Prison, 
order  to  obtain  his  release  he  paid  to  the  gov* 
the  prison,  under  protest,  the  sum  of  £49  6a, 
being  the  sum  set  out  in  the  margin  of  the 
The  plaintiff  was  then  released,  and  the  i 
over  to  the  local  board,  who  had  never  aval 
governor  of  the  prison  to  receive  the 
behalf. 
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It  was  contended  before  the  arbitrator  for  the 
plaintiff  that  he  was  entitled  to  recover  the  sum  of 
£49  6s.  lOd.  by  way  of  special  damage  or  otherwise, 
on  the  ground,  inter  alia,  that  the  plaintiff,  being 
wrongfully  arrested,  had  paid  that  amount  to  the 
governor  under  duress,  whether  or  not  he  was  bound 
to  pay  the  local  authority  their  costs. 

For  the  defendant  it  was  contended  that  the 
plaintiff  was  not  entitled  to  recover  such  sum  by  wa; 


r  way 

:  (a) 


of  special  damage  or  otherwise  against  him 
because  the  plaintiff  was  legally  bound  to  pay  the 
whole  amount  under  a  valid  order  made  oy  the 
court  of  quarter  sessions ;  (&)  that  to  decide  otherwise 
would  be  in  effect  to  reverse  the  order  of  quarter 


Macaskie,  for  the  plaintiff. — My  client  is  entitled 
to  recover  the  whole  of  the  sum  of  £49  6s.  lOd.  by 
way  of  special  damage.  He  was  compelled  to  pay 
that  sum  in  order  to  obtain  his  release.  Section  4  of 
43  Eliz.  c.  2  does  not  extend  to  costs,  and  the  war- 
rant, as  is  admitted,  is  altogether  bad.  It  is  there- 
fore unnecessary  to  argue  whether  the  money,  or 
any  part  of  it,  was  legally  due  to  the  local  board  or 
not.  The  present  case  is  identical  with  that  of 
Clark  v.  Woods,  17  L.  J.  M.  0.  189,  which  was 
decided  as  long  ago  as  1848,  and  has  not  been 
questioned.  In  that  case  the  plaintiff  was  appre- 
hended and  taken  to  the  house  of  correction,  there  to 
remain  until  a  sum,  made  up  of  the  arrears  of  poor 
rate  due  from  him  and  the  costs  of  the  award,  was 
paid.  It  was  held  there  that  section  4  of  43  Eliz.  o.  2 
did  not  extend  to  costs,  and  that  such  a  warrant  was 
altogether  bad ;  and  that  the  plaintiff  was  entitled  to 
recover  as  damages  the  whole  amount  so  paid  by  him 
to  obtain  his  release.  [He  referred  to  Pitt  v.  Coomes, 
2  A.  &  E.  459,  cited  in  a  note  to  Marriott  v.  Hamp- 
ton in  Smith's  Leading  Cases,  and  to  the  judgment  of 
Lord  Denman  in  SowtU  v.  Champion,  6  A.  &  E.  411.1 
The  fact  that  in  the  present  case  the  money  was  paid 
to  a  third  party  not  authorized  to  receive  it  on 
behalf  of  the  local  authority  makes  no  difference. 
[He  was  stopped.] 

C.  Fooks,  for  the  defendant.  —  The  arbitrator 
is  right  in  not  admitting  that  the  first  part  of  the 
claim  is  properly  made  out  It  is  an  action  by  a 
solicitor,  who,  as  such,  is  an  officer  of  this  court, 
and  therefore  I  submit  that  in  this  case  the  court 
has  special  jurisdiction.  When  the  matter  was  heard 
at  quarter  sessions  an  objection  was  taken  to  the 
appeal  being  heard,  and  the  appeal  was  only  heard 
on  an  undertaking  being  given  by  the  plaintiff's 
counsel  that  his  client  would  enter  into  a  fresh 
recognizance.  That  he  has  not  done,  and  he  has 
always  maintained  that  he  is  not  liable  for  these 
costs  becaused  he  did  not  enter  into  any  binding 
recognizance.  Now  he  is  willing  enough  to  change 
round,  and  says  that  under  the  statute  of  Elizabeth  a 
warrant  to  get  back  costs  is  bad.  Such  blowing  hot 
and  cold  should  not  be  allowed,  and  his  conduct  has 
been  such  that  he  is  not  entitled  to  the  relief  he 
seeks.  I  submit,  moreover,  that  the  plaintiff  is  liable 
to  pay  such  costs,  and  cannot  recover  back  money 
paid  in  respect  of  his  debt,  because  he  has  undertaken 
to  abide  by  the  judgment  of  the  court  of  quarter 
smrions,  and  to  pay  such  costs  as  might  be  awarded. 
I  submit,  therefore,  that  this  case  is  distinguishable 
from  that  of  Clark  v.  Woods,  and  that  the  plaintiff  is 
legally  bound  to  pay  the  sum  claimed  under  the 
order  directing  him  to  do  so  made  at  quarter  sessions. 

Wills,  J. — In  this  case  the  committal  warrant  was 
issued  without  jurisdiction,  and  therefore  the  plaintiff 
m  entitled  to  recover  the  money  he  had  to  pay  to 
obtain  his  release  from  prison.  We  are  bound  by  the 
decision  in  Clark  v.  Woods,  cited  for  the  plaintiffs 


case,  and  we  direot  that  the  arbitrator  must  award 
the  plaintiff  the  sum  of  £49  6s.  10d.,  as  claimed,  by 
way  of  special  damage. 

Wright,  J. — I  am  of  the  same  opinion. 

Solicitor  for  the  plaintiff,  W.  A.  E.  Hcadlcy. 

Solicitors  for  the  defendant,  Long  &  Gardiner. 


Q.  B.  Div.  }  Tmi   1A  «< 

(Wills  and  Wright,  JJ.) J  Jan'  l*>  1&' 

Brown  aitd  Another  v.  Wren  Brothers,  (a.) 

Evidence — Admission  in  Utter — Subsequent  qualification 
in  same  letter — Presumption  as  to  continuance  of 
previous  state  of  circumstances— Evidence  to  goto  jury. 

A  letter,  written  in  January,  1893,  by  a  person  who 
was  sued  as  a  partner  in  a  firm  for  the  price  of  goods 
supplied  to  the  firm  between  June,  1893,  and  February, 
1894,  was  as  follows: — "I  have  not  banked  any 
money  this  last  eight  months,  as  I  have  dissolved  partner- 
ship with  my  brother  last  April" 

Held,  that  the  Utter  was  evidence  to  go  to  a  jury  that 
the  partnership,  which  was  admitted  to  exist  down  to 
April,  1892,  still  existed  at  the  time  the  goods  sued  for 
were  supplied,  notwithstanding  the  subsequent  statement 
that  the  partnership  had  been  dissolved. 

Appeal  by  the  plaintiffs  from  a  judgment  of  his 
Honour  Judge  Holl,  Q.C.,  sitting  at  the  Luton 
County  Court. 

The  plaintiffs  brought  an  action  to  recover  £23  for 
goods  supplied  between  June,  1893,  and  February, 
1894,  to  Wren  Brothers,  the  defendants*  on  the  order 
of  Wren  Brothers,  who  carried  on  business  at  Luton 
and  Ware. 

The  defendant  William  Wren  said  he  was  not  a 
partner  in  the  firm  of  Wren  Brothers  at  the  time  the 
goods  were  supplied,  and  the  questions  at  the  trial 
were — (1)  whether  William  Wren  had  held  himself  out 
as  a  partner  in  the  firm  of  Wren  Brothers,  and  (2) 
whether  he  was  in  fact  a  partner  during  the  period 
when  the  goods  were  supplied. 

For  some  years  before  1884  the  plaintiffs  traded 
with  Wren  &  Co. ;  after  that  the  name  of  the  firm 
wt»8  Wren  Brothers,  and  the  plaintiffs  traded  with 
them,  the  name  over  the  door  of  the  premises  at 
Luton  being  Wren  Brothers.  The  plaintiffs  sent  their 
goods  to  Wren  Brothers  at  Luton,  and  were  paid  by 
cheque  signed  Wren  Brothers. 

The  account  sued  for  in  this  action  was  sent  to  the 
defendant  William  Wren,  and  was  repudiated  by  him 
in  April,  1894. 

The  cashier  of  the  plaintiffs  stated  in  his  evidence 
that  he  did  not  know  William  Wren,  that  all  his 
dealings  by  word  of  mouth  were  with  Walter  Wren, 
that  he  made  no  inquiry  who  was  the  brother  besides 
Walter  represented  by  Wren  Brothers,  and  that  he 
did  not  specially  rely  on  William  Wren,  though  he 
knew  that  William  Wren  was  carrying  on  business 
alone  in  Ware,  and  he  believed  that  he  was  carrying 
on  business  with.  Walter  Wren  at  Luton  and  Ware, 
and  that  the  plaintiffs  sent  goods  to  William  Wren 
at  Ware,  and  had  an  account  with  him  separately. 

The  manager  of  the  London  and  County  Bank  at 
Ware,  where  Wren  Brothers  kept  their  account,  said 
that  in  1884  there  was  an  account  opened  in  the 
names  of  Walter  Wren  and  William  Wren,  which  was 
continued  in  their  joint  names  until  1886,  when  Walter 
called  and  opened  a  new  account  as  "  Wren  Brothers," 

(a.)  Reported  by  Sir  Shrrston  Baker,  Bart., 
Barrister- at- Law. 
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of  Ware  and  Luton,  in  the  names  of  Walter  Wren  and 
Arthur  Wren,  and  that  the  first  communication  he 
received  from  William  Wren  was  a  letter  to  the  bank 
informing  the  bank  that  he  had  dissolved  partnership 
with  Walter  Wren  in  1892,  and  that  he  did  not 
reoeive  any  notice  from  Walter  Wren.  This  letter 
was  received  on  the  2nd  of  January,  1893,  and  was 
as  follows: — "Sir, — I  have  not  banked  any  money 
this  last  eight  months,  as  I  have  dissolved  partnership 
with  my  brother  Walter  last  April.  —  William 
Wren." 

It  was  contended  before  the  county  court  judge 
that  there  was  no  evidence  that  William  Wren  was  a 
partner  in  the  business  of  Wren  Brothers  at  Luton,  or 
that  he  had  ever  held  himself  out  to  the  plaintiffs  as 
a  partner,  or  that  they  knew  that  he  was  a  partner, 
or  that  he  was  a  partner  in  faot-  when  the  goods  in 
question  were  ordered. 

It  was  contended  for  the  plaintiffs  that  it  appeared 
from  William  Wren's  letter  to  the  bank  of  the  2nd  of 
January,  1893,  that  he  had  been  a  partner  down  to 
April,  1892,  and  that,  therefore,  he  ought  to  have 
given  notice  to  the  plaintiffs  of  the  dissolution  of  the 
partnership,  and  that  the  letter  itself,  admitting  that 
he  had  been  a  partner  down  to  April,  1892,  was 
evidence  to  go  to  the  jury  that  the  partnership  still 
continued  at  the  time  in  question. 

The  judge  held  that  there  was  no  evidence  to  go  to 
the  jury  that  the  plaintiffs  knew  that  William 
Wren  had  been  a  partner  with  his  brother,  or  that 
they  had  ever  dealt  with  Wren  Brothers  on  the  faith 
of  William  Wren  being  a  partner,  and,  that  being  so, 
no  notice  to  the  plaintiffs  was  necessary,  and, 
secondly,  that  the  implied  admission  in  William 
Wren's  letter  of  the  2nd  of  January,  1893,  that  he  had 
been  a  partner  down  to  April,  1892,  could  not  be 
separated  from  the  subsequent  statement  that  the 
partnership  had  then  been  dissolved,  and  that  the 
letter,  therefore,  was  no  evidence  of  any  partnership, 
in  faot,  at  the  time  when  the  cause  of  action  arose, 
and  that  there  was  no  evidence  of  liability  on  the 
part  of  William  Wren,  as  a  partner,  which  ought  to 
be  left  to  the  jury. 

The  plaintiffs  appealed. 

George  Elliott,  for  the  plaintiffs. 

Lindsell,  for  the  defendant  William  Wren. 

Wills,  J. — I  think  there  must  be  a  new  trial,  that 
the  jury  may  have  an  opportunity  of  determining 
whether,  at  the  time  the  goods  in  question  were  sup- 
plied, the  partnership  between  Wren  Brothers  still 
continued.  The  defendant  William  Wren  says,  in 
his  letter  of  the  2nd  of  January,  1893,  that  he  was  up 
to  April,  1892,  a  partner  in  the  firm.  That  is  evidence 
that  down  to  April,  1892,  he  was  a  partner,  and  that 
is  not  long  before  these  goods  were  ordered.  I  think 
there  is  some  evidence  to  go  to  the  jury  that  the  state 
of  things,  which  he  then  admitted  to  exist,  still 
existed,  unless  something  is  shown  which  leads  one  to 
believe  the  contrary.  It  was  contended,  however, 
that  the  admission  in  the  letter  cannot  be  taken 
apart  from  the  subsequent  statement  in  the  same 
letter  that  the  partnership  had  been  dissolved.  I  do 
not  think  so,  and  it  seems  to  me  that  here  is  where 
the  mistake  occurs.  If  the  subsequent  statement 
were  a  qualification  of  the  prior  statement,  so  that 
the  prior  statement  would  be  misunderstood  without 
the  subsequent  qualification,  then  the  two  must  be 
read  together.  Here  the  subsequent  statement  does 
not  qualify  the  prior  admission ;  it  leaves  it  still  an 
admission,  notwithstanding  the  subsequent  statement 
of  a  dissolution,  that  he  was  a  partner  down  to 
April,  1892,  and  that  is  evidence  on  which  the  jury 
may  come  to  the  conclusion  that  the  partnership  still 
existed  at  the  date  in  question. 


The  principle  in  such  cases  is  very  clearly  laid 
down  in  Wills  on  Evidence,  p.  110,  and  is  to  the 
effect  above  stated.  The  defendant  has  admitted  that 
a  short  time  before  the  ordering  of  the  goods  he  was  a 
partner,  and  it  lies  on  him  to  rebut  the  presumption 
that  such  partnership  continued,  and  the  whole  fetter 
is  evidence  to  go  to  the  jury,  who  may  or  may  not 
act  upon  it.  It  cannot  be  said  that  it  was  not  a 
question  for  the  jury,  and  the  case  must  go  back  that 
the  defendant  may  deny,  if  he  can,  the  existence  of 
the  partnership. 

Weight,  J. — I  agree. 

Order  for  new  trial. 

Solicitor  for  the  plaintiffs,  J.  O.  Roberts. 

Solicitors  for  the  defendant  William  Wren, 
Walker,  Son,  &  Field,  for  Hooper  &  Co.,  Biggleswade. 


Prob.  Div.  &  Adm.  Div.  )  « ,    ol  .  -m^v  , 

Probate.  j  Feb.  21 ,  March  1. 

Boyle  and  Others  v.  Harris  and  Others,  (a.) 

Probate  —  Execution  —  Position    of  signature  —  WMi 
Amendment  Act,  1852  (15  A  16  Vict.  c.  24),  a.  1. 

The  deceased,  having  obtained  a  form  of  will  of  a 
married  woman  lithographed  on  the  first  side  of  a  tted 
of  foolscap  paper,  filled  in  her  own  name  and  a  descrif- 
Hon  of  her  separate  property  as  "  money,  furnitm, 
house  linen,  wearing  apparel,  and  jewellery,"  which  tk 
duly  bequeathed  to  her  "  sisters  and  friends.9'  She  Hi 
not  fill  in  the  appointment  of  executors  or  the  date  oftk 
will,  but  her  signature  appeared  at  the  foot  of  the  rffl 
as  well  as  that  of  the  two  witnesses,  who,  according  to 
the  evidence,  saw  no  other  writing  than  that  on  the  pi 
page.  On  the  second  and  third  pages,  however,  then 
appeared  a  list  of  specific  bequests  in  the  handwriting  */ 
the  testatrix  to  persons,  some  of  whom  were  her  sisteriom 
others  her  friends. 

The  Court,  in  an  action,  granted  probate  of  the  « 
as  contained  in  the  first  page,  and  refused  to  include  i 
the  grant  any  part  of  that  contained  in  the  second  i 
third  pages. 

Trial  before  the  court  itself  of  a  probate  action  i 
which  the  plaintiffs  were  three  sisters  and  next  of  k 
of  Sarah  Akeroyd,  late  of  25,  Alexandra-road,  FoJh 
stone,  Kent,  widow,  who  died  on  February  15, 199 
having  made  and  duly  executed  her  last  will  H 
testament  not  dated  and  without  having  appoint! 
any  executor  or  executrix  thereof,  and  they  claiM 
a  grant  of  administration  with  the  will  annexed  as  Ml 
tained  in  the  first  page,  or,  in  the  alternative,  a 
of  administration  without  any  testamentary  pep 
annexed.  The  defendants,  who  claimed  to  be  legtiM 
mentioned  on  the  second  and  third  pages  of  the  w 
opposed  this  claim,  and  counter-claimed  a  gnd 
administration  with  the  whole  of  the  paper 
as  the  will,  or  with  such  portion  as  the  court 
direct  annexed,  and  to  such  persons  as  the  court 
direct.  The  paper  produced  consisted  of  a  fii 
graphed  form  of  will  of  a  married  woman  beqnfl 
ing  her  separate  estate,  on  the  first  of  four 
foolscap  paper.  The  blanks  were  filled  up  in 
handwriting  of  the  testatrix,  commencing  with 
own  name,  and  the  description  of  her  separate  projN 
was  filled  up  as  "  money  and  furniture,  house  a 
wearing  apparel,  and  jewellery,"  which  she  (^ 
bequeathed  to  my  "  sisters  and  friends."  Nai 
the  appointment  of  exeoutors  or  the  date  of  the 


(a.)  Reported  by  J.  Gerard  Laing,  Esq.,  Harris! 
at-Law. 
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was  filled  op,  bat  the  lithographed  words  revoked  all 
former  wills,  and  at  the  bottom  of  this  page  were  the 
signatures  of  the  testatrix  and  of  the  witnesses 
opposite  the  testimonium  clause.  One  of  the  wit- 
nesses proved  the  due  execution  of  this  dooument, 
but  saw  nothing  of  any  writing  on  the  pages  of  this 
document  other  than  the  first.  It  was  admitted  that 
the  other  attesting  witness  oould  prove  no  more.  In 
fact,  however,  beginning  on  the  second  page  of  the 
document  there  was  a  Est  of  bequests  in  the  hand- 
writing of  the  testatrix  to  persons,  some  of  whom 
were  the  sisters  and  the  other  friends  of  the  testatrix, 
the  first  was  in  these  terms:  "My  sister  Emily 
Damant,  £200,  or  equally  divided  between  her 
surviving  children";  other  gifts  followed,  first  of 
rams  of  money,  in  similar  form,  then  of  "  £25  and 
my  household  effects,"  then  of  £50,  then  "  my  house- 
hold linen,  wearing  apparel,  and  jewellery."  On  the 
nurd  page,  opposite  to  several  of  the  names,  were 
addresses  of  some  of  the  legatees.  There  was  evidence 
that  up  to  this  point  the  writing  was  apparently  the 
same  as  on  the  first  page.  Then  in  a  bolder  hand 
followed  bequests  of  two  sums  of  £25  and  certain 
articles,  and  in  the  same  handwriting  the  name  of 
one  of  the  legatees  had  been  altered,  and  there  was  a 
following  statement,  but  written  across  both  pages, 
stating  that  the  testatrix  had  made  these  changes  at 
a  osrtain  time  and  placed  named. 

Feb.  21. — Bearle,  for  the  plaintiffs. 

Bayford,  Q.C.  and  W.  B.  HextaU,  for  the  defend- 
ants.— In  addition  to  the  arguments  noticed  in  the 
judgment  it  was  urged  that  as  the  bequests  appearing 
on  the  second  and  third  pages  followed  exactly  in  the 
same  order  as  the  description  in  the  will  they  should 
be  treated  as  an  interlineation. 

Our.  adv.  vuU. 

March  1.— Jkuitb,  P.,  after  stating  the  facts,  said  : 
Assuming  for  the  moment  that  the  second  and  third 
pages  were  written  before  the  execution  of  the  will 
of  the  testatrix,  the  question  is  whether  their  contents 
can  be  admitted  to  probate.  It  is  dear,  I  think,  that 
their  contents  cannot  be  admitted  to  probate.  It  is 
dear,  I  think,  that  they  cannot  be  treated  as  incor- 
porated, or  as  interlineations,  such,  for  example,  as 
were  admitted  to  probate  in  the  case  of  In  the  Goods 
of  Birt,  19  W.  B.  511,  L.  B.  2  P.  &  D.  214, 
because  there  is  nothing  on  the  face  of  the  first  page 
referring  to  them.  Nor  do  I  think  it  possible  to 
contend  that  the  signature  is  so  placed  opposite  to 
the  writing  on  the  second  and  third  pages  as  to  bring 
the  case  within  the  language  of  the  Wills  Amendment 
Act,  1852.  The  appearance  of  the  place  of  the 
signatures  in  relation  to  the  content^  of  the  dooument 
m  this  case  is  very  different  from  that  in  the  case  of 
In  the  Good*  of  Coombs,  L.  B.  1  P.  &  D.  302,  15 
W.  B.  Prob.  Dig.  25.  I  have  looked  at  that  will,  and 
the  signatures  of  the  testator  and  witnesses,  which 
are  written  across  the  second  page  and  opposite  the 
third,  an  which  there  is  no  space  available  for 
signatures,  make  it  apparent,  on  the  face  of  the  will, 
how  the  testator  intended  to  give  effect  by  such  his 
signature  to  the  writing  signed  as  his  will.  But  it  is 
suggested  that,  as  in  the  case  of  In  the  Goods  of 
Wotton,  22  W.  B.  352,  3  P.  fc  D.  159,  the  will  may 
be  considered  to  begin  with  what  I  have  called  the 
second  and  third  pages,  and  to  end  with  what  I 
have  called  the  first  page,  so  that  the  dispositions  on 
the  second  and  third  pages  are  not  underneath,  and 
do  not  follow,  the  signature  within  the  meaning  of 
the  1st  section  of  the  above-mentioned  Act.  [The 
learned  judge  then  proceeded  to  point  out  that,  whilst 
there  were  points  of  similarity  between  the  two  oases, 
inasmuch  as  the  first  page  in  each  case  was  a  litho- 


graph form,  vet  in  In  the  Goods  of  Wotton  the  name 
of  the  testatrix  was  not  filled  up  in  the  printed  form, 
nor  was  any  other  part  of  the  body  of  the  printed  form 
filled  up  except  the  appointment  of  executors,  and  that 
the  second  page  began  with  the  ordinary  commence- 
ment of  a  will,  including  the  name  and  description  of 
the  testatrix,  and  the  language  which  follows  on  the 
second  and  third  pages  is  that  of  a  complete  disposi- 
tion of  the  property,  and  these  pages  oould  not  be 
intended  to  be  inserted  in  the  body  of  the  first,  and, 
so  considered,  could  hardly  f  ai)  to  be  deemed  the  real 
commencement  of  the  will  and  these  pages  were 
written  before  the  execution  of  the  will.  J  I  should 
be  glad  if  in  this  case  I  oould  come  to  a  conclusion 
similar  to  that  reached  In  the  Goods  of  Wotton,  but  I 
cannot  do  so.  I  have  no  doubt  that  the  fact  is 
that  the  words  on  the  second  and  third  pages  were 
not  intended  to  oommenoe  the  will,  but  were,  when- 
ever they  were  written,  intended  to  expand  and 
explain  the  bequest  to  "my  sisters  and  friends"  on 
the  first  page.  Very  probably  they  were  written 
where  they  are  because  there  was  insufficient  room 
for  them  after  the  words  "  my  sisters  and  friends  "  on 
the  first  page.  I  have  assumed  that  the  second 
and  third  pages  were,  in  fact,  written  before  the 
execution  of  the  will.  There  is  no  direct  evidence  that 
they  were,  and  I  should,  for  several  reasons,  have 
found  the  question  not  easy  to  decide.  But  in  the 
above  view  it  is  not  necessary  to  consider  it.  The 
result  is,  that  the  first  page  alone  can  be  admitted  to 
probate.  This  is  not,  I  think,  a  case  such  as  Margary 
v.  Robinson,  35  W.  B.  350,  12  P.  D.  8,  where  two 
crosses  placed  by  a  blunder  in  the  middle  of  a  docu- 
ment were  held  not  to  constitute  an  execution  of  any 
part  of  it,  nor  a  case  such  as  Sweetland  v.  Sweetland, 
13W.B.504,4Swa.&T.  6;  Phipps  y.  Hale,  22  W.  B. 
743,  L.  B.  3  P.  &  D.  166 ;  or  In  the  Goods  of  Dilkes, 
22  W.  B.  456,  L.  B.  3  P.  &  D.  164,  where  signatures 
in  the  earlier  parts  of  a  document  were  considered  to 
be  signatures  of  authentication  and  not  of  execution. 
So  far  as  it  goes,  the  first  page  of  the  dooument  in 
this  case  constitutes  a  properly  executed  will.  I 
pronounce,  therefore,  in  favour  of  the  will  as  con- 
tained in  the  first  page  of  the  document  in  question, 
costs  of  all  parties  to  come  out  of  the  estate. 

Judgment  for  the  plaintiffs. 

Solicitor  for  the  plaintiffs,  John  Hands,  for  Smith  & 
Atkinson,  Folkestone. 

Solicitor  for  the  defendants,  John  Greenfield. 


Feb.  14. 


Iftouge  Of  ft orta. 

From  C.  A.  \ 
(England).  J 

White  v.  Melun.  (a.) 

Libel — Trade  libel — Rival  traders — Disparagement  of 
another* s  goods — A dvertisement  —Injunction. 

The  appellant  retailed  a  patent  food  of  the  respond- 
enVs,  and  affixed  thereto  a  label  stating  that  certain  other 
goods  used  for  similar  purposes,  and  in  which  he  had  a 
proprietary  interest,  were  better  than  any  other  prepara- 
tion yet  known.  An  action  for  an  injunction  was 
brought  by  the  respondent  to  restrain  the  appellant  from 
doing  so.  There  was  no  evidence  of  special  damage 
given  by  or  on  behalf  of  the  respondent. 

Held,  that  this  was  merely  a  puffing  advertisement 

(a.)  Beported   by  Charles  H.  Grafton,  Esq., 
Barrister-at-Law. 
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of  the  appellant's  goods,  that  there  woe  no  actionable 
wrong,  and,  consequently,  that  no  injunction  could  be 
granted. 

In  the  ease  of  disparagement  of  a  person's  goods, 
whether  the  remedy  sought  is  injunction  or  damages,  the 
plaintiff  must  show  that  the  representations  of  the  de- 
fendant were  made  of  and  concerning  his  {the  plaintiff's) 
goods,  and  untrue,  and  that  they  have  occasioned  him 
special  damage. 

Decision  of  the  Court  of  Appeal  (42  W.  R.  549) 
reversed. 

This  was  an  appeal  from  the  Court  of  Appeal 
(Lindley,  Lopes,  ana  Kay,  L.J  J.),  reported  42  w.  B. 
549.  The  facta  and  the  whole  course  of  the  proceed- 
ings are  given  in  the  Lord  Chancellor's  judgment. 

Swinfen  Eady,  Q.O.,  and  Charles  Macnaghten,  for 
the  appellant. — There  is  no  cause  of  action,  because 
there  is  no  damage.  There  is  no  statement  which  is 
either  false  or  malicious :  Evans  v.  Harlow,  5  Q.  B. 
624.  In  Western  Counties  Manure  Co.  v.  Lawes 
Chemical  Manure  Co.,  23  W.  B.  5,  L.  B.  9  Ex.  218, 
special  damage  was  shown. 

Thomas  v.  Williams,  28  W.  B.  983,  14  Ch.  D.  864, 
and  Batcliffe  v.  Evans,  40  W.  B.  578,  [1892]  2Q.B. 
524,  were  also  referred  to. 

J.  Fletcher  MouUon,  Q.C.,  and  A  d  B.  TerreU,  for 
the  defendant. — The  respondent  asked  for  an  injunc- 
tion, not  damages.  It  is  enough  to  show  probability 
of  damage,  actual  damage  need  not  be  proved. 

Halsey  v.  Brotherhood,  29  W.  B.  9,  30  Ibid.  279,  15 
Ch.  D.  514,  19  Ibid.  386 ;  Bonnard  v.  Perryman,  39 
W.  B.  435,  [1891]  2  Ch.  269,  were  also  cited. 

Swinfen  Eady,  Q.C.,  replied. 

The  House  took  time  for  consideration. 

Lord  Hersohell,  L.C. — The  respondent,  who  was 
the  plaintiff  in  the  action,  is  the  proprietor  of  a  food 
which  is  sold  under  the  name  ox  Mellin's  Food  for 
Infants  and  Invalids.  It  appears  that  the  appellant, 
who  was  the  defendant  in  the  action,  had  sold  a 
bottle  or  bottles  of  Mellin's  Food,  and  upon  the  out- 
side wrapper  had  pasted  an  advertisement  in  these 
terms:  "  The  public  are  recommended  to  try  Dr.  Vance's 
Prepared  Food  for  Infants  and  Invalids,  it  being  far 
more  nutritious  and  healthful  than  any  other  pre* 
paration  yet  offered."  "Local  agent,  Timothy 
White,  Chemist,  Portsmouth." 

The  appellant  was  interested  in  this  particular  food, 
and  no  doubt  was  desirous  of  pushing  its  sale.  It  is  said 
that  he  had  been  in  the  habit  of  putting  this  adver- 
tisement of  Vance's  Food  not  only  upon  the  wrapper 
which  covered  the  respondent's  bottles,  but  also  upon 
other  articles  which  he  sold.  It  was  perfectly 
natural  that  the  respondent  should  feel  annoyed  at 
this  action  on  the  part  of  the  appellant,  that  his 
goods  when  vended  should  bear  upon  them  the  adver- 
tisement of  a  rival  food  recommended  in  the  terms 
which  I  have  read.  But  ^  the  question  is  whether  the 
act  complained  of  warrants  an  action  by  the  re- 
spondent against  the  appellant, 

Bomer,  J.,  by  whom  the,  case  was  tried,  dismissed 
the  action,  being  of  opinion  that  the  advertisement 
was  a  mere  puff  Dy  the  appellant  of  these  particular 
goods,  and  did  not  give  rise  to  any  legal  claim  on  the 
part  of  the  respondent.  When  the  case  came  before 
the  Court  of  Appeal  they  ordered  a  new  trial.  The 
defendant's  witnesses  not  having  been  heard,  Bomer, 
J.,  being  satisfied  at  the  end  of  the  plaintiff's  case 
that  no  case  had  been  made  out,  the  Court  of  Appeal, 
though  differing  from  the  view  of  the  learned  judge 
who  tried  the  case,  could  not  give  judgment  for  the 
plaintiff,  but  they  directed  that  there  should  be  a  new 
trial  in  order  that  the  defendant's  witnesses  might  be 


heard  and  then  the  case  decided  upon  the  whole  of 
the  evidence.  Lindley,  L.  J.,  delivered  this  statement 
of  the  law.  He  said :  "  If  upon  hearing  the  whole 
of  the  evidence  adduced  before  him  the  result  should 
be  that  the  statement  contained  in  the  label  oom- 
plained  of  is  a  false  statement  about  the  plaintiff's 
goods,  to  the  disparagement  of  them,  and  if  that  state- 
ment has  caused  injury  to  or  is  calculated  to  injure 
the  plaintiff  this  action  will  lie."  Lopes,  L.J.,  stated 
the  law  thus :  "  All  I  desire  to  say  is  that  in  my 
opinion  it  is  actionable  to  publish  maliciously,  without 
lawful  excuse,  a  false  statement  disparaging  the  goods 
of  another  person,  and  causing  such  other  person 
damage,  or  in  circumstances  likely  to  cause  such  other 
person  damage." 

None  of  the  learned  judges  in  the  Court  of  Appeal 
dealt  with  the  evidence  which  had  been  adduced  on 
behalf  of  the  plaintiff,  but  I  think  it  must  be  taken 
that  they  had  arrived  at  the  conclusion  that  the 
evidence  given  by  the  plaintiff  did  bring  the  esse 
within  those  statements  of  the  law — of  oourse  if  the 
plaintiff  on  his  evidence  had  made  out  no  case,  he 
oould  not  oomplain  that  the  learned  judge  decided 
against  him  and  did  not  hear  the  witnesses  for  the 
defendant — the  action  was  in  that  case  properly 
dismissed.  I  take  it,  therefore,  that,  although  the 
learned  judges  did  not  analyse  the  evidence  or  make 
any  reference  to  it,  they  must  have  oonolnded  that  it 
established  a  case  coming  within  the  law  as  they  laid 
it  down.  As  I  understand  in  the  view  of  those 
learned  judges  or  in  the  view  of  lindley,  L.  J. — to  take 
his  statement  of  the  law  in  the  first  place— it  was 
neoessary,  in  order  to  the  maintenance  of  the  action, 
that  three,  or  rather,  perhaps,  I  might  say  two 
things,  should  be  proved:  first,  that  the  defendant 
had  disparaged  the  plaintiff's  goods;  that  such  dis- 
paragement was  false;  and  then  that  damage  had 
resulted  or  was  likelv  to  result.  Now  the  only  state- 
ment made  by  the  defendant  by  means  of  the  adver- 
tisement is  this,  that  Vance's  Food  was  the  most 
healthful  and  nutritious  for  infants  and  invalids  that 
had  been  offered  to  the  public.  The  statement  was 
perfectly  general,  and  would  apply  in  its  terms,  not 
only  to  the  respondent's  infants'  food,  but  to  all  others 
that  were  offered  to  the  public.  I  will  take  it  at 
sufficiently  pointed  at  the  plaintiff's  food  by  reason  of 
its  being  affixed  to  a  bottle  of  the  plaintiff's  food 
when  sold,  and  that  it  does  disparage  the  plaintiffs 
goods  by  asserting  that  they  are  not  as  healthful  and 
as  nutritious  as  those  recommended  by  the  defendant 
The  question  then  arises,  Has  it  been  proved  on  the 
plaintiff's  own  evidence  that  that  was  a  false  dis- 
paragement of  the  plaintiff's  goods  f 

Now  I  will  state  what  I  understand  to  be  the  result 
of  the  plaintiff's  evidence.  Mellin's  Food  for 
Infants  and  Invalids  is  a  preparation  of  such  a 
nature  that  the  food  is  said  to  be  pro-digested,  and, 
therefore,  not  to  make  that  call  upon  the  digestion 
which  food  ordinarily  does ;  that,  as  regards  children 
under  six  months  of  age,  Mellin's  Food  is  the  only 
one  which  would  be  suitably  used  in  the  place  of 
ordinary  means  of  nourishment — the  mother's  milk— 
and  that  any  farinaceous  food  would,  at  that  age,  he 
not  only  not  nutritious,  but  prejudicial.  And  so  far, 
I  think,  taking  the  plaintiff's  evidence  and  accepting 
it  for  this  purpose,  there  being  no  evidence  to  the 
contrary,  the  plaintiff  establishes  that  his  food  was 
specially  meritorious  for  that  class  of  oases,  and  that 
it  would  not  be  correct  to  say  that,  as  regards  these 
children  of  very  tender  age,  Vance's  Food,  or  amy 
other  farinaceous  food,  would  be  not  only  more 
healthful  and  nutritious,  but  as  heathful  and 
nutritious.  But  then  it  appears  that  when  a  child  hat 
passed  the  age  up  to  which  nutrition  at  the  breast 
may  ordinarily  be  said  to  continue,  the  use  of 
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farinaceous  food  is  not  only  not  prejudicial,  but 
desirable,  and  that  if  the  child  were  to  be  always 
brought  up  upon  a  food  which  would  be  suitable 
during  the  very  earliest  weeks  or  months,  its  digestion 
would  be  likely  to  suffer  rather  than  benefit,  and  there 
would  be  not  more,  but  less  nourishment.  After 
twelve  months,  as  I  understand  the  evidence,  the 
farinaceous  food  would  be  distinctly  better  for  the 
purposes  of  nutrition  and  health  than  this  pre- digested 
food.  That  I  take  to  be  a  fair  statement  of  the 
remit  of  the  evidence.  Can  it  be  said,  under  those 
tircnmstanoes,  that  it  is  a  false  disparagement  of 
the  plaintiffs  goods  to  say  that  the  other  prepara- 
tion, Vance's,  is  more  nutritious  and  healthful  for 
infants  and  invalids?  I  put  aside  the  question  of 
invalids;  upon  that  there  was  no  evidence  at  all;  the 
plaintiff  did  not  say  that  his  was  more  healthful,  or 
that  the  defendant's  was  not  more  healthful  in  that 
case;  therefore,  it  is  unnecessary  to  consider  the 
case  of  invalids,  and  it  is  enough  to  confine  one's 
attention  to  the  case  of  infants. 

Now,  certainly  the  word  "  infants  "  is  not,  in  ordi- 
nary parlance,   confined  to  children  of  very  tender 
age.    If  one  looks  at  the  derivation  etymologioally  it 
would  apply  to  children  so  long  as  they  are  not  able 
to  articulate  distinctly  —  not  able  to  speak  —  and 
nobody  would  hesitate  to  refer  to  children,  I  should 
say,  at  least  under  two  years  of  age,  as  infants  just 
as  much  as  they  would  to  children  under  six  months' 
at  age.    Therefore,  if  you  look  at  the  class  of  infants 
as  a  whole,  it  is  by  no  means  shown  that  the  state- 
ment that  Vance's  Food  is  more  nutritious  and  health- 
ful than  the  plaintiff's  food  is  false.    If  the  reference 
had  been  specially  to  that  very  early  period  of  life 
during  which  Mellin's  Food  would  be  beneficial  and 
the  other  prejudicial,  no  doubt  a  statement  of  that 
description  might  well  be  said  to  be  a  false  state- 
ment ;  but,  looking  fairly  at  the  language  used,  and 
the  meaning  to  be  attributed  to  it,  I  am  not  satisfied 
that  it  has  been  shown  that  by  means  of  this  adver- 
tisement the  defendant  falsely  disparaged  the  plain- 
tiff's goods.    But,  assuming  that  he  did  so,  it  is 
admittedly  requisite  for  the  maintenance  of  the  action 
that  something  further  should  be  proved,  and  that  is, 
that  the  disparaging  statement  has  caused  injury  to 
or  is  calculated  to  injure  the  plaintiff.    Upon  that 
there  is  a  complete  absence  of  evidence.  The  plaintiff 
was  called,  but  he  did  not  even  state  that  he  had 
sustained  any  injury,  nor  did  he  even  say  that  it  was 
calculated  to  injure  him ;  and  I  own  it  seems  to  me 
impossible,  in  the  absence  of  any  such  statement  or 
evidence,  to  say  that  it  is  a  case  in  which  such  must 
be  the  necessary  consequence.  On  the  contrary,  speak- 
ing for  myself,  I  should  doubt  very  much  whether  it 
was  likely  to  be  the  consequence.  After  all,  the  adver- 
tisement ia  of  a  very  common  description,  puffing — it 
may  be  extremely  and  in  an  exaggerated  fashion — 
these  particular  goods,  Vance's  Food.    That  was  out- 
side the  wrapper ;  inside  was  found  an  advertisement 
of  Mellin's  Food,  in  whioh  Mellin's  Food  was  stated 
to  be  recommended  by  the  faculty  as  best  for  infants 
and  invalids.    Why  is  it  to  be  supposed  that  anyone 
buying  this  at  the  chemist's  would  be  led  to  believe 
that  Mellin's  Food,  whioh  he  had  bought,  was  not  a 
good   article,  or  not  as  good  an  article  as  another, 
merely  because  a  person  who  obviously  was  seeking 
to  push  a>  rival  article  said  that  his  article  was  better  P 
Why  should  people  give  such  a  special  weight  to  this 
nonymous  puff  of  Vance's  Food,  obviously  the  work 
rf  someone  who  wanted  to  sell  it,  as  that  it  should 
ead  him   to  determine  to  buy  it  instead  of  Mellin's 
food,   -which  was  said  to  be  recommended  by  the 
acuity  as   tie  best  for  infants  and  invalids  ?    I  con- 
ess  I  da  not  wonder  that  the  plaintiff  did  not  insist 
%****  he  bad  sustained  injury  by  what  the  defendant 


had  done.  There  is  an  entire  absence  of  any  evidence 
that  the  statement  complained  of  either  had  injured 
or  was  calculated  to  injure  the  plaintiff.  If  so,  then 
the  case  is  not  brought  even  within  the  definition  of 
the  law  which  Lindley,  L.J.,  gives. 

Lopes,  L.J.,  adds  the  word  "  maliciously,"  that 
"it  is  actionable  to  publish  maliciously,  without 
lawful  excuse,  a  false  statement  disparaging  the  goods 
of  another  person."  By  that  it  may  be  intended  to 
indicate  that  the  object  of  the  publication  must  be  to 
injure  another  person,  and  that  the  advertisement  is 
not  published  bond  fide  merely  to  sell  his  own  goods, 
or,  at  all  events,  that  he  published  it  with  a  know- 
ledge of  its  falsity.  One  or  other  of  those  elements, 
it  seems  to  me,  must  be  intended  by  the  addition  of 
the  "maliciously."  Both  those  are  certainly  absent 
here.  There  is  nothing  to  show  that  the  object  of 
the  defendant  was  other  than  to  puff  his  own  goods, 
and  so  sell  them,  nor  is  there  anything  to  show  that 
he  did  not  believe  that  his  food  was  better  than  any 
other. 

The  only  case  which  the  learned  counsel  for  the 
respondent  was  able  to  rely  upon  as  at  all 
approaching  the  present  is  the  case  of  The  Western 
Counties  Manure  Co.  v.  Lawes  Chemical  Manure 
Co.,  in  which  case  a  declaration  was  held  good  which 
alleged  the  disparagement  of  the  plaintiff's  goods  by 
stating  that  they  were  inferior  to  those  sold  by  the 
defendants.  In  that  case  special  damage  was  alleged 
in  the  declaration,  and  I  think  that  that  allegation 
was  regarded  by  both  the  learned  judges  who  were 
parties  to  that  decision  as  material  and  essential, 
because  in  the  earlier  case  of  Evans  v.  Harlow  a  state- 
ment was  complained  of  which  distinctly  disparaged 
the  plaintiff's  goods.  It  cautioned  the  public  against 
them,  it  pointed  out  to  the  public  that  they  were  not 
likely  to  realize  the  purpose  for  which  they  were 
designed,  and  the  allegation  was  that  "  the  defendant 
published  a  libel  of  and  concerning  the  plaintiff,  and 
of  and  concerning  him  in  his  said  trade,  and  of  and 
concerning  his  design  as  follows."  In  that  case  there 
was  no  allegation  of  special  damage,  there  was  a 
demurrer  to  the  declaration,  and  the  declaration  was 
held  bad.  Now  the  only  distinction  that  I  can  see 
between  that  case  and  the  case  of  Western  Counties 
Manure  Co.  v.  Lawes  Chemical  Manure  Co,  is  that 
in  the  latter  case  special  damage  was  alleged, 
whereas  in  the  former  it  was  not.  Bramwell,  B., 
does  not  call  specific  attention  to  the  differentia 
between  the  case  before  him  and  the  case  of  Evans  v. 
Harlow y  but  he  says  that  there  is  nothing  in  any  of 
the  cases  inconsistent  with  the  judgment  which  he  is 
pronouncing.  Pollock,  B.,  who  was  the  other  judge, 
pointed  out  that  in  Evans  v.  Harlow  there  was  no 
allegation  of  special  damage.  Therefore,  the  utmost 
that  the  Western  Counties  Manure  Co,  v.  Lawes 
Chemical  Manure  Co.  can  be  claimed  as  an  authority 
for,  is  this,  that  an  action  will  lie  for  falsely 
disparaging  another's  goods  where  special  damage 
results.  Evans  v.  Harlow  is  a  distinct  authority  that 
it  will  not  lie  where  special  damage  does  not  result. 

Of  course  in  the  present  case  it  cannot  be  pretended 
that  any  special  damage  was  either  alleged  or  proved. 
But  Mr.  Moulton  sought  to  extricate  himself  from 
that  difficulty  in  this  way :  he  said  that  if  this  were 
an  action  for  damages  that  might  be  a  well-founded 
objection  to  it,  but  that  it  is  not  an  action  for  damages, 
but  a  claim  for  an  injunction,  and  that  although  it 
may  be  that,  to  support  an  action  for  damages,  it 
would  be  necessary  to  allege  and  prove  special 
damage,  that  is  not  necessary  where  an  injunction  is 
claimed — that  it  is  enough  if  a  false  statement  is  made 
and  is  likely  to  be  repeated. 

Now,  no  authority  was  cited  to  show  that  a  court 
of  equity,  under  any  of  the  branches  of  its  jurisdic- 
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of  the  appellant'*  goods,  that  there  woe  no  actionable 
wrong,  and,  consequently,  that  no  injunction  could  be 
granted. 

In  the  case  of  disparagement  of  a  person's  goods, 
whether  the  remedy  sought  is  injunction  or  damages,  the 
plaintiff  must  show  that  the  representations  of  the  de- 
fendant were  made  of  and  concerning  his  (the  plaintiff's) 
goods,  and  untrue,  and  that  they  have  occasioned  him 
special  damage. 

Decision  of  the  Court  of  Appeal  142  W.  B.  549) 
reversed. 

This  was  an  appeal  from  the  Court  of  Appeal 
(Lindley,  Lopes,  and  Kay,  L.JJ.),  reported  42  W.  B. 
549.  The  facts  and  the  whole  oourse  of  the  proceed- 
ings are  given  in  the  Lord  Chancellor's  judgment. 

Swinfen  Body,  Q.C.,  and  Charles  Macnaghten,  for 
the  appellant. — There  is  no  cause  of  action,  because 
there  is  no  damage.  There  is  no  statement  which  is 
either  false  or  malicious :  Evans  v.  Harlow,  5  Q.  B. 
624.  In  Western  Counties  Manure  Co.  v.  Lawes 
Chemical  Manure  Co.,  23  W.  B.  5,  L.  B.  9  Ex.  218, 
special  damage  was  shown. 

Thomas  v.  Williams,  28  W.  B.  983,  14  Ch.  D.  8d4, 
and  Batcliffe  v.  Evans,  40  W.  B.  578,  [1892]  2  Q.  B. 
524,  were  also  referred  to. 

J.  Fletcher  MouUon,  Q.C.,  and  A  a  B.  TerreU,  for 
the  defendant. — The  respondent  asked  for  an  injunc- 
tion, not  damages.  It  is  enough  to  show  probability 
of  damage,  actual  damage  need  not  be  proved. 

Halsey  v.  Brotherhood,  29  W.  B.  9,  30  Ibid.  279,  15 
Ch.  D.  514,  19  Ibid.  386 ;  Bonnard  v.  Perryman,  39 
W.  B.  435,  [1891]  2  Ch.  269,  were  also  cited. 

Swinfen  Eady,  Q.C.,  replied. 

The  House  took  time  for  consideration. 

Lord  Hkrschkll,  L.C. — The  respondent,  who  was 
the  plaintiff  in  the  action,  is  the  proprietor  of  a  food 
which  is  sold  under  the  name  ox  Mellin's  Food  for 
Infants  and  Invalids.  It  appears  that  the  appellant, 
who  was  the  defendant  in  the  action,  had  sold  a 
bottle  or  bottles  of  Mellin's  Food,  and  upon  the  out- 
side wrapper  had  pasted  an  advertisement  in  these 
terms:  "ttepubUoarereoommendedtotiyDr.Vanoe's 
Prepared  Food  for  Infants  and  Invalids,  it  being  far 
more  nutritious  and  healthful  than  any  other  pre- 
paration yet  offered."  "Local  agent,  Timothy 
White,  Chemist,  Portsmouth." 

The  appellant  was  interested  in  this  particular  food, 
and  no  doubt  was  desirous  of  pushing  its  sale.  It  is  said 
that  he  had  been  in  the  habit  of  putting  this  adver- 
tisement of  Vance's  Food  not  only  upon  the  wrapper 
which  covered  the  respondent's  bottles,  but  also  upon 
other  articles  which  he  sold.  It  was  perfectly 
natural  that  the  respondent  should  feel  annoyed  at 
this  action  on  the  part  of  the  appellant,  that  his 
goods  when  vended  should  bear  upon  them  the  adver- 
tisement of  a  rival  food  recommended  in  the  terms 
which  I  have  read.  But  ^ the  question  is  whether  the 
act  oomplained  of  warrants  an  action  by  the  re- 
spondent against  the  appellant, 

Bomer,  J.,  by  whom  the,  case  was  tried,  dismissed 
the  action,  being  of  opinion  that  the  advertisement 
was  a  mere  puff  by  the  appellant  of  these  particular 
goods,  and  did  not  give  rise  to  any  legal  claim  on  the 
part  of  the  respondent.  When  the  case  came  before 
the  Court  of  Appeal  they  ordered  a  new  trial.  The 
defendant's  witnesses  not  having  been  heard,  Bomer, 
J.,  being  satisfied  at  the  end  of  the  plaintiff's  case 
that  no  case  had  been  made  out,  the  Court  of  Appeal, 
though  differing  from  the  view  of  the  learned  judge 
who  tried  the  case,  could  not  give  judgment  for  the 
plaintiff,  but  they  directed  that  there  should  be  a  new 
trial  In  order  that  the  defendant's  witnesses  might  be 


heard  and  then  the  case  decided  upon  the  whole  of 
the  evidence.  Lindley,  L.  J.,  delivered  this  statement 
of  the  law.  He  said :  "  If  upon  hearing  the  whole 
of  the  evidence  adduced  before  him  the  result  should 
be  that  the  statement  contained  in  the  label  oom- 
plained of  is  a  false  statement  about  the  plaintiff  ■ 
goods,  to  the  disparagement  of  them,  and  if  that  state- 
ment has  caused  injury  to  or  is  calculated  to  injure 
the  plaintiff  this  action  will  lie."  Lopes,  L.J.,  stated 
the  law  thus:  "All  I  desire  to  say  is  that  in  my 
opinion  it  is  actionable  to  publish  maliciously,  without 
lawful  excuse,  a  false  statement  disparaging  the  goods 
of  another  person,  and  causing  suoh  other  person 
damage,  or  in  circumstances  likely  to  cause  suoh  other 
person  damage." 

None  of  the  learned  judges  in  the  Court  of  Appeal 
dealt  with  the  evidence  which  had  been  adduced  oa 
behalf  of  the  plaintiff,  but  I  think  it  must  be  taken 
that  they  had  arrived  at  the  conclusion  that  the 
evidence  given  by  the  plaintiff  did  bring  the  one 
within  those  statements  of  the  law — of  oourse  if  the 
plaintiff  on  his  evidence  had  made  out  no  case,  he 
could  not  complain  that  the  learned  judge  decided 
against  him  and  did  not  hear  the  witnesses  for  the 
defendant— the  action  was  in  that  case  properly 
dismissed.  I  take  it,  therefore,  that,  although  the 
learned  judges  did  not  analyse  the  evidence  or  make 
any  reference  to  it,  they  must  have  concluded  that  it 
established  a  case  coming  within  the  law  as  they  laid 
it  down.  As  I  understand  in  the  view  of  those 
learned  judges  or  in  the  view  of  Lindley,  L.  J. — to  take 
his  statement  of  the  law  in  the  first  place— it  wu 
neoessary,  in  order  to  the  maintenance  of  the  action, 
that  three,  or  rather,  perhaps,  I  might  say  two 
things,  should  be  proved:  first,  that  the  defendant 
had  disparaged  the  plaintiff's  goods;  that  suoh  dis- 
paragement was  false;  and  then  that  damage  had 
resulted  or  was  -likely  to  result.  Now  the  only  state- 
ment made  by  the  defendant  by  means  of  the  adver- 
tisement is  this,  that  Vance's  Food  was  the  most 
healthful  and  nutritious  for  infants  and  invalids  that 
had  been  offered  to  the  public  The  statement  was 
perfectly  general,  and  would  apply  in  its  terms,  not 
only  to  the  respondent's  infants'  food,  but  to  all  othen 
that  were  offered  to  the  public.  I  will  take  it  at 
sufficiently  pointed  at  the  plaintiff's  food  by  reason  of 
its  being  affixed  to  a  bottle  of  the  plaintiff's  food 
when  sold,  and  that  it  does  disparage  the  plaintnTi 
goods  by  asserting  that  they  are  not  as  healthful  and 
as  nutritious  as  those  recommended  by  the  defendant. 
The  question  then  arises,  Has  it  been  proved  on  the 
plaintiff's  own  evidence  that  that  was  a  false  dis- 
paragement of  the  plaintiff's  goods  P 

Now  I  will  state  what  I  understand  to  be  the  result 
of  the  plaintiff's  evidence.  Mellin's  Food  for 
Infants  and  Invalids  is  a  preparation  of  such  a 
nature  that  the  food  is  said  to  be  pre-digested,  and, 
therefore,  not  to  make  that  call  upon  the  digestion 
which  food  ordinarily  does ;  that,  as  regards  children 
under  six  months  of  age,  Mellin's  Food  is  the  only 
one  which  would  be  suitably  used  in  the  place  of 
ordinary  means  of  nourishment — the  mother's  milk— 
and  that  any  farinaoeous  food  would,  at  that  age,  be 
not  only  not  nutritious,  but  prejudicial.  And  so  far, 
I  think,  taking  the  plaintiff's  evidenoe  and  accepting 
it  for  this  purpose,  there  being  no  evidenoe  to  the 
contrary,  the  plaintiff  establishes  that  his  food  was 
specially  meritorious  for  that  class  of  cases,  and  that 
it  would  not  be  correct  to  say  that,  as  regards  these 
children  of  very  tender  age,  Yanoe's  Food,  or  any 
other  farinaoeous  food,  would  be  not  only  more 
healthful  and  nutritious,  but  as  heathfol  and 
nutritious.  But  then  it  appears  that  when  a  child  has 
passed  the  age  up  to  which  nutrition  at  the  b 
may  ordinarily  be  said  to  continue,  the  use  of 
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farinaceous  food  is  not  only  not  prejudicial,  but 
deniable,  and  that  if  the  child  were  to  be  always 
brought  up  upon  a  food  which  would  be  suitable 
chum*  the  very  earliest  weeks  or  months,  its  digestion 
would  be  likely  to  suffer  rather  than  benefit,  and  there 
would  be  not  more,  but  less  nourishment.  After 
twelve  months,  as  I  understand  the  evidence,  the 
farinaceous  food  would  be  distinctly  better  for  the 
purposes  of  nutrition  and  health  than  this  pre- digested 
food.  That  I  take  to  be  a  fair  statement  of  the 
remit  of  the  evidence.  Can  it  be  said,  under  those 
circumstances,  that  it  is  a  false  disparagement  of 
the  plaintiffs  goods  to  say  that  the  other  prepara- 
tion, Vance's,  is  more  nutritious  and  healthful  for 
infants  and  invalids  P  I  put  aside  the  question  of 
invalids ;  upon  that  there  was  no  evidence  at  all ;  the 
plaintiff  did  not  say  that  his  was  more  healthful,  or 
that  the  defendant's  was  not  more  healthful  in  that 
case;  therefore,  it  is  unnecessary  to  consider  the 
case  of  invalids,  and  it  is  enough  to  confine  one's 
attention  to  the  case  of  infants. 

Now,  certainly  the  wurd  "  infants  "  is  not,  in  ordi- 
nary parlance,   confined  to  children  of  very  tender 
age.    If  one  looks  at  the  derivation  etymologioally  it 
would  apply  to  children  so  long  as  they  are  not  able 
to  articulate  distinctly  —  not  able  to  speak  —  and 
nobody  would  hesitate  to  refer  to  children,  I  should 
say,  at  least  under  two  years  of  age,  as  infants  just 
as  much  as  they  would  to  children  under  six  months' 
of  age.    Therefore,  if  you  look  at  the  class  of  infants 
as  a  whole,  it  is  by  no  means  shown  that  the  state- 
ment that  Vance's  Food  is  more  nutritious  and  health- 
ful than  the  plaintiff's  food  is  false.    If  the  reference 
had  been  specially  to  that  very  early  period  of  life 
during  which  Mellin's  Food  would  be  beneficial  and 
the  other  prejudicial,  no  doubt  a  statement  of  that 
description  might  well  be  said  to  be  a  false  state- 
ment ;  but,  looking  fairly  at  the  language  used,  and 
the  meaning  to  be  attributed  to  it,  I  am  not  satisfied 
that  it  has  Men  shown  that  by  means  of  this  adver- 
tisement the  defendant  falsely  disparaged  the  plain- 
tiff's goods.    But,  assuming  that  he  did  so,  it  is 
admittedly  requisite  for  the  maintenance  of  the  action 
that  something  further  should  be  proved,  and  that  is, 
that  the  disparaging  statement  has  caused  injury  to 
or  is  calculated  to  injure  the  plaintiff.    Upon  that 
there  is  a  complete  absenoe  of  evidence.  The  plaintiff 
was  called,  but  he  did  not  even  state  that  he  had 
sustained  any  injury,  nor  did  he  even  say  that  it  was 
calculated  to  injure  him ;  and  I  own  it  seems  to  me 
impossible,  in  the  absenoe  of  any  such  statement  or 
evidence,  to  say  that  it  is  a  case  in  which  such  must 
be  the  necessary  consequence.  On  the  oontrary,  speak- 
ing far  myself,  I  should  doubt  very  much  whether  it 
was  likely  to  be  the  consequence.  After  all,  the  adver- 
tisement is  of  a  very  common  description,  puffing — it 
may  be  extremely  and  in  an  exaggerated  fashion — 
these  particular  goods,  Vance's  Food.    That  was  out- 
side the  wrapper ;  inside  was  found  an  advertisement 
of  Mellin's  Food,  in  which  Mellin's  Food  was  stated 
to  be  recommended  by  the  faculty  as  best  for  infants 
and  invalids.    Why  is  it  to  be  supposed  that  anyone 
buying  this  at  the  chemist's  would  be  led  to  believe 
that  Mellin's  Food,  which  he  had  bought,  was  not  a 
good  article,  or  not  as  good  an  article  as  another, 
merely  because  a  person  who  obviously  was  seeking 
to  push  a  rival  article  said  that  his  article  was  better  ? 
Why  should  people  give  such  a  special  weight  to  this 
anonymous  puff  of  Vance's  Food,  obviously  the  work 
of  someone  who  wanted  to  sell  it,  as  that  it  should 
lead  him  to  determine  to  buy  it  instead  of  Mellin's 
Food,  which  was  said  to  be  recommended  by  the 
faculty  as  the  best  for  infants  and  invalids  ?    I  con- 
fess I  do  not  wonder  that  the  plaintiff  did  not  insist 
that  he  bad  sustained  injury  by  what  the  defendant 


had  done.  There  is  an  entire  absenoe  of  any  evidence 
that  the  statement  complained  of  either  had  injured 
or  was  calculated  to  injure  the  plaintiff.  If  so,  then 
the  case  is  not  brought  even  within  the  definition  of 
the  law  which  Lindley,  L.J.,  gives. 

Lopes,  L.J.,  adds  the  word  "  maliciously,"  that 
"it  is  actionable  to  publish  maliciously,  without 
lawful  excuse,  a  false  statement  disparaging  the  goods 
of  another  person."  By  that  it  may  be  intended  to 
indicate  that  the  object  of  the  publication  must  be  to 
injure  another  person,  and  that  the  advertisement  is 
not  published  bond  fide  merely  to  sell  his  own  goods, 
or,  at  all  events,  that  he  published  it  with  a  know- 
ledge of  its  falsity.  One  or  other  of  those  elements, 
it  seems  to  me,  must  be  intended  by  the  addition  of 
the  '« maliciously."  Both  those  are  certainly  absent 
here.  There  is  nothing  to  show  that  the  object  of 
the  defendant  was  other  than  to  puff  his  own  goods, 
and  so  sell  them,  nor  is  there  anything  to  show  that 
he  did  not  believe  that  his  food  was  better  than  any 
other. 

The  only  case  which  the  learned  counsel  for  the 
respondent  was  able  to  rely  upon  as  at  all 
approaching  the  present  is  the  case  of  The  Western 
Counties  Manure  Co.  v.  Lawes  Chemical  Manure 
Co.,  in  which  case  a  declaration  was  held  good  which 
alleged  the  disparagement  of  the  plaintiff's  goods  by 
stating  that  they  were  inferior  to  those  sold  by  the 
defendants.  In  that  case  special  damage  was  alleged 
in  the  declaration,  and  I  think  that  that  allegation 
was  regarded  by  both  the  learned  judges  who  were 
parties  to  that  decision  as  material  and  essential, 
because  in  the  earlier  case  of  Evans  v.  Harlow  a  state- 
ment was  complained  of  which  distinctly  disparaged 
the  plaintiff's  goods.  It  cautioned  the  public  against 
them,  it  pointed  out  to  the  public  that  they  were  not 
likely  to  realize  the  purpose  for  which  they  were 
designed,  and  the  allegation  was  that  "  the  defendant 
published  a  libel  of  and  concerning  the  plaintiff,  and 
of  and  oonoerning  him  in  his  said  trade,  and  of  and 
concerning  his  design  as  follows."  In  that  case  there 
was  no  allegation  of  special  damage,  there  was  a 
demurrer  to  the  declaration,  and  the  declaration  was 
held  bad.  Now  the  only  distinction  that  I  can  see 
between  that  case  and  the  case  of  Western  Counties 
Manure  Co*  v.  Lawes  Chemical  Manure  Co.  is  that 
in  the  latter  case  special  damage  was  alleged, 
whereas  in  the  former  it  was  not.  Bramwell,  B., 
does  not  call  specific  attention  to  the  differentia 
between  the  case  before  him  and  the  case  of  Evans  v. 
Harlow,  but  he  says  that  there  is  nothing  in  any  of 
the  oases  inconsistent  with  the  judgment  which  he  is 
pronouncing.  Pollock,  B.,  who  was  the  other  judge, 
pointed  out  that  in  Evans  v.  Harlow  there  was  no 
allegation  of  special  damage.  Therefore,  the  utmost 
that  the  Western  Counties  Manure  Co.  v.  Lawes 
Chemical  Manure  Co.  can  be  claimed  as  an  authority 
for,  is  this,  that  an  action  will  lie  for  falsely 
disparaging  another's  goods  where  special  damage 
results.  Evans  v.  Harlow  is  a  distinct  authority  that 
it  will  not  lie  where  special  damage  does  not  result. 

Of  course  in  the  present  case  it  cannot  be  pretended 
that  any  special  damage  was  either  alleged  or  proved. 
But  Mr.  Moulton  sought  to  extricate  himself  from 
that  difficulty  in  this  way :  he  said  that  if  this  were 
an  action  for  damages  that  might  be  a  well-founded 
objection  to  it,  but  that  it  is  not  an  action  for  damages, 
but  a  claim  for  an  injunction,  and  that  although  it 
may  be  that,  to  support  an  action  for  damages,  it 
would  be  necessary  to  allege  and  prove  special 
damage,  that  is  not  necessary  where  an  injunction  is 
claimed — that  it  is  enough  if  a  false  statement  is  made 
and  is  likely  to  be  repeated. 

Now,  no  authority  was  cited  to  show  that  a  court 
of  equity,  under  any  of  the  branches  of  its  jurisdic- 
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tion,  had  ever  granted,  or  would  grant,  an  injunction 
in  such  a  oase.  Certainly  there  is  no  rule  of  equity 
under  which  it  may  be  said  generally  that  a  court  of 
equity  would  restrain  every  publication  of  a  false 
statement  In  the  case  of  Canham  v.  Jones,  2  V.  &  B. 
218,  the  Bill  stated  that  a  oertain  Mr.  Swainson  had 
been  the  sole  proprietor  of  a  secret  for  preparing  the 
medicine  called  "  Velno's  Vegetable  Syrup,"  and  that 
the  plaintiff  had  obtained  title  to  it  under  his  will, 
and  had  sold  the  medicine.  Then  the  complaint  was, 
that  the  defendant,  who  had  been  a  servant  of  Swain- 
son, was  employed  in  the  preparation  of  the  syrup, 
but  was  not  acquainted  with  the  complete  prepara- 
tion, oertain  essential  ingredients  being  introduced 
only  by  Swainson  himself,  and  only  in  the  presence 
of  the  plaintiff.  Then  it  alleged,  "  that  the  defendant, 
being  discharged  from  his  service,  had  made  out  and 
advertised  for  sale  a  spurious  preparation  under  the 
name  of  Velno's  Vegetable  Syrup,  stated  by  him  to 
be  the  same  medicine  or  composition  and  quality  as 
that  made  by  Swainson  and  the  plaintiff,  the 
defendant's  advertisement  certifying  that  the  medi- 
1  by  him  at  his  residence  under  the  name 


of  Velno's  Vegetable  Syrup  is  precisely  the  same 
with  that  made  and  sold  by  the  late  Mr.  Swainson." 
It  was  alleged  that  that  was  untrue,  and  that  it  really 
was  a  spurious  preparation  pretending  to  be  the  same 
when  it  really  was  not.    To  that  Bill  the  defendant 

Sut  in  a  general  demurrer  for  want  of  equity.  That 
emurrerwas  sustained  by  the  Vioe-Chanoellor  (Sir 
Thomas  Plumer)  although  for  the  purposes  of  the 
demurrer  it  was  taken  that  the  defendant  selling  this 
article  was  falsely  stating  that  it  was  the  same  as  the 
plaintiff's. 

The  learned  counsel  relied  upon  recent  oases  in 
which  an  injunction  has  been  granted  to  restrain  the 
publication  of  a  libel,  and  he  suggested  that  there 
had  been  a  growth  of  equity  jurisprudence  which  had 
brought  within  its  ambit  a  class  of  oases  which  were 
previously  not  regarded  as  within  it.  But  when  the 
ease  in  wnioh  the  Court  of  Appeal  laid  down  that  an 
injunction  might  be  granted  to  restrain  the  publica- 
tion of  a  libel  is  looked  at,  it  will  be  seen  that  the 
decision  was  not  founded  upon  any  principle  or  rule 
of  equity  jurisprudence,  but  upon  the  fact  that  a 
court  of  common  law  could  have  granted  suoh  an 
injunction  in  an  action  of  libel,  and  that  since  the 
Judicature  Aot  the  power  which  a  court  of  common 
law  possessed  in  that  respect  is  now  possessed  also 
by  the  Court  of  Chancery.  That  was  distinctly  the 
ground  upon  which  the  judgment  was  founded,  that 
"the  79th  and  82nd  sections  of  the  Common  Law 
Procedure  Act,  1854,  undoubtedly  conferred  upon  the 
courts  of  common  law  the  power,  if  a  fit  case  should 
arise,  to  grant  injunctions  at  any  stage  of  a  cause  in 
all  personal  actions  of  contract  or  tort  with  no  limita- 
tion as  to  defamation  " ;  and  then,  inasmuch  as  those 
powers  are  now  possessed  by  the  Chancery  Division, 
it  was  held  that  they  likewise  could  in  such  cases 
grant  an  injunction.  That  was  the  decision  in 
Itonnard  v.  ferryman. 

Obviously,  to  call  for  the  exercise  of  that  power,  it 
would  be  neoessary  to  show  that  there  was  an  action- 
able wrong  well  laid;  and  if  the  statement  only 
showed  a  part  of  that  which  was  necessary  to  make 
up  a  cause  of  action — that  is  to  say,  if  special  damage 
was  neoessary  to  the  maintenance  of  the  action,  and 
that  special  damage  was  not  shown  -a  tort  in  the  eye 
of  the  law  would  not  be  disclosed,  the  case  would  not 
be  within  those  provisions,  and  no  injunction  would 
be  granted.  I  think,  therefore,  for  these  reasons, 
that  the  plaintiff  would  not  be  entitled  to  an  injunc- 
tion any  more  than  he  would  be  entitled  to  maintain 
an  action  unless  he  established  all  that  was  neoessary 
to  make  out  that  a  tort  had  been  committed  which 


the  law  would  remedy  for  him;  and  for  the  reasons 
which  I  have  given,  certainly  taking  The  Western 
Counties  Manure  Co.  v.  Lawes  Chemical  Manure  Co. 
to  be  good  law,  he  has  not  brought  himself  within  it 

But  I  cannot  help  saying  that  I  entertain  very 
grave  doubts  whether  any  action  could  be  maintained 
for  an  alleged  disparagement  of  another's  goods 
merely  by  the  allegation  that  the  goods  sold  by  the 
party  who  is  alleged  to  have  disparaged  his  com- 
petitor's goods  are  better  either  generally  or  in  this 
or  in  that  particular  respect  than  his  competitor's 
are.  Of  course  I  put  aside  the  case  (it  is  not  necessary 
to  oonsider  it)  whether,  where  a  person  intended  to 
injure  another,  and  not  in  the  exercise  of  his  own 
trade  and  vaunting  his  own  goods,  has  maliciously 
and  falsely  disparaged  the  goods  of  another,  an  action 
will  lie ;  but  I  am  dealing  with  a  class  of  oase  whioh 
is  now  before  us,  where  the  only  disparagement  con- 
sists in  vaunting  the  superiority  of  the  defendant's 
own  goods.  In  Evans  v.  Harlow  Lord  Denman  ex- 
pressed himself  thus :  "  The  gist  of  the  complaint  is 
the  defendant's  telling  the  world  that  the  lubricators 
sold  by  the  plaintiff  were  not  good  for  their  purpose, 
but  wasted  the  tallow.  A  tradesman  offering  mods 
for  sale  exposes  himself  to  observations  of  this  kind, 
and  it  is  not  by  avowing  them  to  be  false,  scandalous, 
malicious,  and  defamatory  that  the  plaintiff  can  found 
a  charge  of  libel  upon  them.  To  decide  so  would 
open  a  very  wide  door  to  litigation,  and  might  expose 
every  man  who  said  his  goods  were  better  than  another's 
to  the  risk  of  an  action."  Those  observations  seem  to 
me  to  be  replete  with  good  sense.  It  is  to  beobeerved 
that  Evans  v.  Harlow  does  not  appear  to  have  been 
decided  on  the  ground  merely  that  there  was  no 
allegation  of  special  damage.  The  only  judge  who 
alludes  to  the  absence  of  such  an  allegation  is 
Patteson,  J.  No  reference  to  it  is  to  be  found  either 
in  the  judgment  of  Lord  Denman  or  in  the  judgment 
of  Wightman,  J.,  the  other  two  judges  who  took  part 
in  that  decision ;  and  I  think  it  is  impossible  not  to 
see  that,  as  Lord  Denman  says,  a  very  wide  door 
would  indeed  be  opened  to  litigation,  and  that  the 
courts  might  be  constantly  employed  in  trying  the 
superior  merits  of  rival  productions  if  an  action  of 
this  kind  were  allowed. 

Mr.  Moulton  sought  to  distinguish  the  present  ease 
by  saying  that  all  that  Lord  Denman  referred  to  was 
one  tradesman  saying  that  his  goods  were  better  than 
his  rival's.  That,  he  said,  is  a  matter  of  opinion,  but 
whether  they  are  more  healthful  and  more  nutritious 
is  a  question  of  fact.  I  do  not  think  it  is  possible  to 
draw  such  a  distinction.  The  allegation  of  a  trades- 
man that  his  goods  are  better  than  his  neighbour's 
very  often  involves  only  the  consideration  whether 
they  possess  one  or  two  qualities  superior  to  the 
other.  Of  course,  "  better''  means  better  as  regards 
the  purpose  for  which  they  are  intended,  and  the 
question  of  better  or  worse,  in  many  cases,  depends 
simply  upon  one  or  two  or  three  issues  of  fact*  If 
an  action  will  not  lie  because  a  man  says  that  his 
goods  are  better  than  his  neighbour's,  it  seems  to  me 
impossible  to  say  that  it  will  Tie  because  he  says  that 
they  are  better  in  this  or  that  or  the  other  respect 
Just  oonsider  what  a  door  would  be  opened  if  this 
were  permitted.  That  this  sort  of  puffing  advertise- 
ment is  in  use  is  notorious ;  and  we  see  rival  cures 
advertised  for  particular  ailments.  The  court  would 
then  be  bound  to  inquire,  in  an  action  brought, 
whether  this  ointment  or  this  pill  better  cored  the 
disease  which  it  was  alleged  to  cure ;  whether  a  par- 
ticular article  of  food  was  in  this  respect  or  thai 
better  than  another.  Indeed,  the  courts  of  law 
would  be  turned  into  a  machinery  for  advertising 
rival  productions  by  obtaining  a  judicial  de&ermina- 
tion  which  of  tbe  two  was  the  better.    Aa  I 
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advertisements  and  announcements  of  that  descrip- 
tion have  been  common  enough ;  but  the  ease  of 
Evans  v.  Harlow  was  decided  in  the  year  1844,  some- 
what over  half  a  oentury  ago,  and  the  fact  that  no 
such  action  has  ever  been  entertained  and  maintained 
m  the  courts  of  justice  is  very  strong  indeed  to  show 
that  it  is  not  maintainable.  It  is,  indeed,  unnecessary 
to  decide  the  point  in  order  to  dispose  of  the  present 
appeal  For  the  reasons  whioh  I  have  given,  I  have 
oome  to  the  conclusion  that  the  judgment  of  the 
court  below  cannot  be  sustained,  even  assuming  the 
law  to  be  as  stated  by  the  learned  judges ;  but,  inas- 
much as  the  case  is  one  of  great  importance,  and 
some  additional  colour  would  be  lent  to  the  idea  that 
an  action  of  this  description  was  maintainable  by  the 
observations  in  the  court  below,  I  have  thought  it 
only  right  to  express  my  grave  doubts  whether  any 
such  action  could  be  maintainable  even  if  the  facts 
brought  the  case  within  it. 

Upon  the  whole,  therefore,  I  think  that  the  judg- 
ment of  Bomer,  J.,  was  right,  and  ought  to  be  re- 
stored, and  that  this  appeal  should  be  allowed,  with 
the  usual  results  as  to  costs;  and  I  so  move  your 
lordships. 

Lord  Watson.— The  ground  of  this  action  is 
slander,  not  of  the  plaintiff  himself,  in  his  personal  or 
business  capacity,  but  of  an  article  of  food  which  he 
manufactures  and  sells  as  Mellin's  Infants'  Food. 
The  defendant,  who  is  a  chemist,  sells  the  plaintiff's 
food  at  his  establishments  in  Portsmouth  and  its 
neighbourhood.  He  also  sells  another  food,  in  which 
he  has  a  proprietary  interest,  whioh  is  known  as  Dr. 
Vance's  Prepared  Food  for  Infants  or  Invalids. 

The  alleged  slander  is  contained  in  a  label  notice 
or  advertisement  used  by  the  defendant,  by  which 
"The  public  are  recommended  to  try  Dr.  Vance's 
Prepared  Food  for  Infants  or  Invalid's,  it  being  far 
more  nutritious  and  healthful  than  any  preparation 
yet  offered."  In  his  statement  of  claim  the  plaintiff 
avers  that  the  defendant  was  in  the  habit  of  affixing 
that  label  to  the  wrappers  in  whioh  "  Mellin's  Infant? 
Food "  is  made  up  for  sale.  The  defendant  admits 
that  he  affixed  the  label  to  various  articles  sold  by 
him,  and  in  some  cases  to  the  wrappers  in  which  the 
plaintiff's  food  is  sold,  care  being  always  taken  that 
the  printed  or  written  matter  on  the  wrappers  should 
not  be  interfered  with  or  rendered  illegible.  Beyond 
that  admission  there  is  no  evidence  bearing  on  the 
point. 

The  wrong  complained  of  being  the  slander  of 
goods,  the  fact  that  the  representations  made  by  the 
defendant,  in  the  label  already  referred  to,  might  be 
calculated  to  disparage  the  food  manufactured  by  the 
plaintiff,  and  to  interfere  with  the  sale,  can  afford  no 
cause  oi  action.    Every  extravagant  phrase  used  by 
*  tradesman  in  commendation  of  his  own  goods  may 
be  an  implied  disparagement  of  the  goods  of  all  others 
m  the  same  trade ;  it  may  attract  customers  to  him 
and  diminish  the  business  of  others  who  sell  as  good, 
and  even  better,  articles  at  the  same  price :  but  that 
is  a  disparagement  of  which  the  law  takes  no  cogniz- 
ance.    In  order  to  constitute  disparagement  which  is, 
in  the  sense  of  law,  injurious,  it  must  be  shown  that 
the  defendant's  representations  were  made  of  and 
concerning  the  plaintiff's  goods;  that  they  were  in 
disparagement  of  his  goods,  and  untrue ;   and  that 
they  have  occasioned  special  damage  to  the  plaintiff. 
Unless  each  and  all  of  these  things  be  established,  it 
aunt  be  held  that  the  defendant  has  acted  within  his 
lights,  and  that  the  plaintiff  has  not  suffered  any 
legal  injuria. 

It  is  true  that,  in  the  present  case,  the  plaintiff, 
who  does  not  aver  that  he  has  sustained  any  special 
damage,    only  claims  an  injunction.    That  tiroum- 


stanoe  cannot  make  any  difference  in  his  favour. 
Damages  and  injunction  are  merely  two  different 
forms  of  remedy  against  the  same  wrong ;  and  the 
facts  whioh  must  be  proved  in  order  to  entitle  a 
plaintiff  to  the  first  of  these  remedies  are  equally 
necessary  in  the  case  of  the  second.  The  onus  resting 
upon  a  plaintiff  who  asks  an  injunction,  and  does  not 
say  that  he  has  yet  suffered  any  special  damage,  is, 
if  anything,  the  heavier,  because  it  is  incumbent  upon 
him  to  satisfy  the  court  that  such  damage  will 
necessarily  be  occasioned  to  him  in  the  future. 

The  case  was  tried  before  Bomer,  J.,  who,  after  the 
plaintiff's  evidence  was  concluded,  gave  judgment 
against  him,  without  waiting  to  hear  proof  from  the 
defendant.  The  Court  of  Appeal  reversed  that 
decision,  and  directed  the  case  to  be  retried. 

Having  examined  the  plaintiff's  evidence,  and 
having  also  heard  all  that  could  possibly  be  said  for 
it  from  Mr.  Moulton,  I  must  confess  my  inability  to 
appreciate  the  reasons  whioh  induoed  the  learned 
judges  of  the  Appeal  Court  to  disapprove  of  the  course 
whioh  has  been  token  by  Bomer,  J. 

It  is  not  suggested  that  the  plaintiff  had  not  ample 
opportunity  of  adducing  all  the  proof  whioh  he 
desired.  The  evidence  whioh  he  did  adduce  appears 
to  me  to  fail  upon  every  point  whioh  was  essentially 
necessary  to  his  suooess  in  the  action. 

In  the  first  place  I  do  not  think  the  representation 
conveyed  by  the  defendant's  label  is,  in  any  legal 
sense,  a  representation  of  and  concerning  the  infants' 
food  of  the  plaintiff.  It  is  a  hiffUy-coioured  lauda- 
tion of  Dr.  V anoe's  Food  and  nothing  else.  It  makes 
no  difference  to  the  plaintiff's  goods,  beyond  what 
might  be  implied  in  the  case  of  every  other  kind  of 
food  which  is  recommended  and  sold  as  being 
suitable  for  consumption  by  infant  children.  Nor, 
in  my  opinion,  is  the  circumstance  that  the  label  was 
sometimes  put  upon  the  plaintiff's  wrappers,  however 
distressing  it  might  be  to  him,  sufficient  to  convert  it 
into  a  disparagement  of  the  contents  of  the  wrapper. 
An  advertisement  in  the  window  of  a  bootmaker  to 
the  effect  that  he  makes  the  best  boots  in  the  world 
may  be  more  offensive  to  his  next  neighbour  in  the 
same  trade  than  to  a  bootmaker  at  a  distance,  but 
the  disparagement,  in  kind  and  degree,  is  identical 
in  both  cases. 

In  the  second  place,  assuming  that  the  representa- 
tion did  refer  to  the  plaintiff's  food,  I  am  of  opinion 
that  his  evidence  does  not  prove  it  to  be  untrue.  At 
the  best  the  evidence  comes  to  no  more  than  this, 
that  the  plaintiff's  food  is  more  suitable  for  children 
under  six  months  old  who  cannot  get  their  mothers' 
milk,  and  that  Dr.  Vance's  food  is  more  suitable  for 
children  above  that  age  who  are  not  the  victims  of 
indigestion.  In  these  circumstances  it  appears  to 
me  to  be  difficult  to  hold  that  it  was  not  open  to 
either  of  the  parties  to  say  that  his  was  the  best  food 
for  infants  without  conveying  a  false  imputation 
upon  the  food  of  the  other. 

In  the  third  and  last  place,  I  am  of  opinion  that, 
even  if  the  plaintiff  had  proved  that  the  representa- 
tion concerned  his  food  and  was  wilfully  false,  his  evi- 
dence discloses  no  cause  of  action.  There  is  not  in  the 
whole  of  it  an  attempt  to  prove  that  the  plaintiff  has 
suffered  in  the  past,  or  is  likely  to  suffer  in  the  future, 
any  damage  whatever  through  the  representations  of 
which  he  complains. 

I  therefore  agree  that  the  order  of  the  Court  of 
Appeal  ought  to  be  reversed,  and  the  judgment  of 
Bomer,  J.,  restored. 

Lord  Macnaghten. — I  entirely  agree.  Upon  the 
legal  aspects  of  the  case  I  have  nothing  to  add.  I 
only  wish  to  protest  against  its  being  supposed  that 
there  is  any  shadow  of  foundation  for  the  respondent's 
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claim  in  equity.  I  mean  no  imputation  upon  the 
draftsman,  because  the  claim  as  originally  launched 
was  founded  on  an  implied  contract  arising  out  of  the 
custom  of  trade,  and  if  that  could  have  been  made 
out  the  respondent  would  have  had  something  to 
say. 

Mr.  Moulton,  in  his  ingenious  argument,  endea- 
voured to  rest  his  case  on  some  ground  which  was 
neither  law  nor  equity,  but  something  between  the 
two/  It  was,  he  argued,  a  legitimate  development  of 
equitable  principles,  now  that  a  court  of  equity  is 
free  to  deal  with  legal  rights. 

A  reference  to  a  case  in  the  Court  of  Appeal,  when 
Lord  Cairns  sat  there  as  Chancellor  with  James, 
L.J.,  and  Mellish,  L.  J.,  will  suffice,  I  think,  to  dispel 
that  notion.  A  gentleman  of  the  name  of  Knott  had 
published  a  pamphlet  about  insurance  companies. 
He  had  collected  a  large  body  of  statistics,  and  with 
the  light  thus  afforded  he  compared  the  relative 
stability  of  different  offices.  One  office  thought  the 
comparison  particularly  odious,  and  applied  for  an 
injunction.  The  application  was  refused  by  Hall,  V.C. 
There  was  an  appeal  from  his  decision.  The  case  of 
the  appellants  was  mainly  rested  on  the  judgment  of 
Malins,  V.C,  in  Dixon  v.  Holden,  17  W.  B.  482,  L.  E. 
7  Eq.  488.  Cairns,  L.C.,  in  his  judgment,  quoted 
two  passages  from  the  Vioe-Chancellors  judgment  in 
Dixon  v.  Bolden.  One  of  them  was  in  these  words  : 
"  In  the  decision  I  arrive  at,"  said  the  Vice-Chan- 
cellor, "  I  beg  to  be  understood  as  laying  down  that 
this  court  has  jurisdiction  to  prevent  the  publication 
of  any  letter,  advertisement,  or  other  document, 
which,  if  permitted  to  go  on,  would  have  the  effect 
of  destroying  the  property  of  another  person, 
whether  that  consists  of  tangible  or  intangible 
property,  whether  it  consists  of  money  or  reputation." 
The  Lord  Chancellor's  comment  was  this:  "I  am 
unable  to  accede  to  these  general  propositions. 
They  appear  to  me  to  be  at  variance  with  the 
settled  practice  and  principles  of  this  court "  :  Pruden- 
tial Assurance  Co.  v.  Knott,  23  W.  E.  249,  L.  E.  10 
Ch.  App.  142. 

Your  lordships  will  observe  that  the  Lord  Chan- 
cellor does  not  say  that  the  proposition  of  the 
Vice-Chancellor  was  merely  unusual,  but  that  it  was 
at  variance  with  the  settled  principles  of  the  court. 

I  think  Eomer,  J.,  was  quite  right  in  the  view  he 
took  of  the  case,  and  that  he  acted  quite  rightly  in 
dismissing  the  action  at  the  close  of  the  plaintiff's 
case,  and  I  concur  in  the  motion  proposed  by  the 
Lord  Chancellor. 

Lord  Morris. — I  also  concur.  If  the  averment 
in  the  statement  of  claim,  that  there  is  an  implied 
condition  in  the  trade  as  therein  set  forth,  be  now 
struck  out,  as  it  is  admitted  it  must  be,  because  there 
was  no  proof  of  it  at  the  trial,  in  my  opinion  the 
statement  of  claim  discloses  no  cause  of  action  at  all. 
It  contains  no  averment  of  the  act  complained  of 
being  done  maliciously,  nor  does  it  allege  any  special 
damage ;  not  that  I  think,  even  if  it  did,  any  cause  of 
action  would  be  established  on  the  evidence,  because 
the  only  reflection  of  the  defendant  upon  the 
plaintiff's  article  was  that  his,  the  defendant's,  was 
more  healthful  and  nutritious.  Such  a  statement 
simpliciter  in  my  opinion  conveys  no  right  of  action 
to  the  plaintiff.  A  party  does  not  lay  himself  open 
to  an  action  who  bond  fide  praises  his  goods  as  better 
than  another's  and  it  cannot  give  a  cause  of  action, 
because,  on  the  trial  of  those  competing  articles,  the 
defendant's  article  may  be  ascertained  not  to  be  better 
than  the  plaintiff's. 

But  it  was  said  that,  although  an  action  for  damages 
could  not  be  sustained,  an  injunction  in  equity  could 
be  obtained.    It  would  certainly  be  a  strange  and 


unusual  chapter  of  equity  if  a  party  could  get  a 
perpetual  injunction  to  restrain  an  act  which  is  not  an 
illegal  act. 

Lord  Shand. — I   also  concur   in   the  judgment 
which   the   Lord  Chancellor  proposes,   and  in  the 
reasons  in  support  of  it  which  have  been  stated  by 
your  lordships.      I  only  desire  to  add  that,  for  my 
part,  I  should  be  quite  content  with  the  ground  of 
judgment  which  Komer,  J.,  expressed  in  dismissing 
the  case  after  the  evidence  of  the  plaintiff  had  been 
led.      The  learned  judge  then  said :    "  No  doubt,  on 
the  evidence  of  the  plaintiff's  side,  so  far  as  that 
goes,  it  does  tend  to  show  that  the  plaintiff's  is  the 
best,  at  any  rate,  for  infants  under  six  months  old"; 
and  he  goes  on  to  say :    "  But,  as  I  have  said,  no 
person  on  seeing  what  the  defendant  has  done  would 
have  read  this  statement  put  upon  the  plaintiff's  casesaa 
being  anything  more  than  a  rival  puff.    Of  course  it 
is  always  very  annoying  to  a  man  who  has  a  good 
article  to  find  a  person  who  is  puffing  a  rival  article 
stating  that  the  rival  article  is  really  the  best,  and  it 
is  still  more  annoying  to  find  that  statement  upon 
the  goods  of  the  man  who  complains.    But,  however 
annoying  the  form  of  the  advertisement  of  the  de- 
fendant may  be  to  the  plaintiff,  I  come  to  the  con- 
clusion that  what  has  been  done  by  the  defendant  has 
not  amounted,  in  any  true  sense,  to  a  trade  libel  as 
against  the  plaintiff,  and  that  the  plaintiff  has  no 
legal  remedy  in  respect  of  it."    It  appears  to  me  that 
in  order  to  constitute  a  trade  libel  there  must  be  a 
statement  of  and  concerning  the  plaintiff's  goods, 
that  that  statement  must  be  in  disparagement  oftheee 
goods,  and  that  it  must  be  false  and  injurious.     Bat 
then  I  do  not  think  that  disparagement  in  a  popular 
sense  would  be  enough  for  the  plaintiff's  case.     It 
must,  as  it  appears  to  me,  be  a  disparagement  in  such  a 
sense  as  would,  in  point  of  law,  be  a  foundation  for 
an  action  for  damages  or  an   injunction,   as,    for 
example,  if  in  this  case  there  had  been  a  statement 
that  Mellin's  Food  was   positively    injurious,  that 
it  contained  deleterious  ingredients,  and  would  be 
hurtful  if  it  were  used.    But  when  all  that  is  said  is 
making  a  comparison  between  the  plaintiff's  goods 
and  the  goods  of  the  person  issuing  the  advertisement, 
that  the  plaintiff's  goods  are  inferior  in  quality,  or 
inferior,  it  may  be,  in  some  special  qualities,  I  am  not 
prepared  to  say  that  a  mere  comparison  of  that  kind 
can  be  regarded  as  a  disparagement  of  which  the  law 
will  take  cognizance.     I  very  fully  concur  in  the  view 
stated  at  the  close  of  the  Lord  Chancellor's  opinion, 
with  this  addition,  that,  as  far  as  my  mind  is  con- 
cerned, I  do  not  feel  merely  the  doubt  that  his  lord- 
ship expressed,  because  I  think  in  point  of  law,  in  the 
various  cases  to  which  he  referred  as  an  illustration, 
an  action  would  not  lie.    I  think  that  view  is  sun- 
ported  by  the  reasoning,  which  is  overpowering  in 
the  judgment  of  Lord  Denman  in  the  case  of  Evan*  v. 
Harlow. 

Therefore,  upon  the  simple  ground  that  this  really 
cannot  be  characterized  as  a  trade  libel  at  all,  I  am  of 
opinion  that  this  action  should  have  been  dismissed. 

Lord  Herschell,  L.C.— My  noble  and  learned  friend 
Lord  Ashbourne,  who  is  unable  to  be  present  to-day, 
has  asked  me  to  say  that  he  entirely  concurs  in  tie 
judgment  proposed* 

Order  of  the  Court  of  Ajp 
Romer,  J.,  restored; 
in  this  House  andoelouu 


reversed^  and  that  $ 
I  to  pay  costs  of  appeilari 


Solicitors   for   the   appellant,  A 
Cousins  <fe  Burbridge,  Portsmouth. 


W.    MOUt  lor 
Solicitors  for  the  respondent,  Eldred  <fc  Bignotd* 
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COTJBT  OF  AFP.     <c  THB  GlPSY  QUEEN."— IK  BE  BANK  OF  SOUTH  AUSTRALIA  (LOOTED).     COUET  OF  APP. 


ffiourt  of  Appeal- 


iv.  ft  Adm.  Div.  ~\ 
r,  M.B.,  and  J 
iigby,  L.JJ.)    J 


March  14. 


From  Prob.  Div.  ft  Adm.  Div. 
(Lord  Eeher, 
Lopes  and  Bigby, 

"  The  Gipsy  Queen."  (a.) 

Admiralty — Practice — Costs  of  appeal— Salvage  action 
— Amount  of  salvage  reduced  on  appeal. 

It  is  the  general  practice  of  the  court,  where  the 
amount  awarded  for  salvage  services  is  reduced  on 
appeal,  not  to  allow  any  costs  of  the  appeal.  There  is, 
however,  no  fixed  rule  upon  the  subject,  and  the  court 
riiU  has  a  discretion  in  any  particular  case  to  allow  the 
eodt  of  the  appeal. 

Appeal  from  the  judgment  of  Bruce,  J.,  in  a 
salvage  action.  The  action  was  by  the  owners, 
master,  and  crew  of  the  steamship  Jane  Clark,  to 
recover  for  salvage  services  rendered  to  the  steamship 
Gipsy  Queen.  The  learned  judge  awarded  £1,200  for 
the  salvage  services.  The  owners  of  the  Gipsy  Queen 
appealed,  upon  the  ground  that  the  amount  awarded 
was  excessive. 

March  13.— Bailees,  Q.C.,  L.  Batten,  and  Kilburn, 
for  the  appellants.    « 

Sir  W.  PhiUimore  and  Butler  AspinaU,  for  the 
respondents. 

The  Cotjbt  reduced  the  amount  awarded  for  salvage 
to  £800,  and  varied  the  apportionment. 

Bailees,  Q.C.,  applied  for  the  costs  of  the  appeal, 
and  referred  to  The  City  of 'Berlin,  25  W.  B.  793,  2 
P.  D.  187. 

Sir  W.  PhiUimore  contended  that,  where  the 
amount  awarded  for  salvage  was  reduced,  the  practice 
was  not  to  give  any  costs  of  the  appeal. 

Cur.  adv.  vult. 

March  14— Lord  Eshbr,  M.B.— We  have  made 
inquiries  as  to  the  practice  with  respect  to  costs,  and 
the  general  practice  of  the  court  is  that  when  the 
amount  awarded  for  salvage  services  is  reduced,  and 
a  smaller  amount  awarded,  no  costs  of  the  appeal  are 
given.  That  is  merely  the  general  practice  of  the 
court,  and  the  court  still  has  a  discretion  in  any 
particular  case  to  give  the  costs  of  the  appeal.  There 
is  no  fixed  or  rigid  rule  in  the  matter.  There  will, 
therefore,  be  no  costs  of  this  appeal. 

Lopes,  L.  J. — I  am  of  the  same  opinion.  I  agree 
that  the  general  practice  of  the  court  is  as  stated  by 
the  Master  of  the  Bolls.  There  is,  however,  no  hard- 
and-fast  rule  in  the  matter,  and  the  court  has  a  dis- 
cretion in  any  particular  case  to  give  costs.  For 
instance,  if  the  court  below  awards  a  sum  very  much 
too  large,  and  that  sum  is  considerably  reduced  on 
appeal,  the  court  will  probably  allow  the  costs  of 
the  appeal. 

Bigbt,  L.J. — I  am  of  the  same  opinion.  There  is 
no  hard-and-fast  rule,  though  there  is  a  general 
practice  followed  by  the  court. 

Appealed  allowed,  without  costs. 

Solicitors  for  the  appellants,  Pritchard  A  Sons. 

Solicitors  for  the  respondents,  Crossman  A  Prichard, 
far  H.  W.  BeU,  West  Hartlepool. 

(a,)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 


From  Chan.  Div.  ) 

(Lord  Halsbury ;  and  Lindley  [  Feb.  26,  27. 

and  A.  L.  Smith,  L.JJ.)       ) 

In  re  Bank  of  South  Australia  (Limited),  (a.) 

Company — Winding  up — Compulsory  order — Debt  under 
agreement  with  voluntary  liquidator — Petitioner-* 
Locus  standi  of— Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  ss.  95,  133,  145,  161. 

The  A.  Banking  Co.,  being  unable  to  realize  its  assets 
and  pay  its  debts,  passed  resolutions  for  voluntary  wind" 
ing  up,  and  appointed  liquidators,  who  were  authorized 
to  enter  into  an  agreement  with  the  U.  Banking  Co.  for 
the  transfer  of  its  assets  and  liabilities  to  the  U.  Co. 
One  of  the  terms  of  such  agreement  was  that,  in  the  event 
of  the  assets  not  being  sufficient  to  pay  the  debts,  the 
liquidators  were,  so  far  as  they  legally  could,  to  make 
such  calls  as  should  be  necessary  to  raise  the  deficiency. 

Held  {affirming  the  decision  of  Vaughan  Williams,  J., 
ante,  p.  299),  that  there  was  power  under  sections  95 
and  133  of  the  Companies  Act,  1862,  to  sell  on  the  terms 
of  the  agreement,  and  that  the  debt,  whether  existing  at 
the  date  of  the  commencement  of  the  winding  up  or  not, 
was  sufficient  to  support  a  petition  for  compulsory  wind" 
ing  up  by  the  court. 

Appeal  from  a  decision  of  Vaughan  Williams,  J. 
(reported  ante,  p.  299). 

The  facts  sufficiently  appear  from  the  report  of  the 
case  in  the  ooort  below. 

The  oontributories  to  the  Bank  of  South  Australia 
appealed. 

Cozens-Hardy,  Q.C.,  Buckley,  Q.C.,  and  Ingle  Joyce, 
for  the  appellants. — There  is  no  debt  of  the  com- 
iy  in  respect  of  which  the  petitioners  have  any 
\s  standi.  After  the  commencement  of  the 
winding  up  it  was  not  competent  for  the  company 
to  carry  on  its  business  or  create  any  new  liability. 
If  the  liquidators  had  carried  on  business  and  incurred 
debts,  they  would  not  have  been  debts  of  the  com- 
pany and  could  not  have  been  the  subject  of  a 
petition.  An  agreement  such  as  was  here  entered 
into  between  the  two  banks  cannot  be  supported 
under  section  161  of  the  Oompanies  Act,  1862 :  Clinch 
v.  Financial  Corporation,  17  W.  E.  84,  L.  B.  4 Ch.  App. 
117.  It  was  not  competent  for  the  company  to  sell  its 
uncalled  capital.  The  directors'  powers  came  to  an 
end  as  soon  as  the  company  went  into  liquidation, 
and  after  that  they  could  make  no  more  calls.  The 
liquidator  can  only  make  such  calls  as  are  necessary 
for  the  winding  up ;  he  cannot  make  bargains  with 
the  purchaser.  An  express  term  of  the  agreement  was 
that  all  liabilities  should  be  paid  by  the  purchasing 
company,  and  therefore  no  calls  could  be  made.  Even 
if  the  agreement  is  not  void  as  a  whole,  it  is  oertainly 
void  in  the  provision  for  payment  of  interest :  In  re 
East  of  England  Banking  Co.,  17  W.  B.  18,  L.  B. 
4  Ch.  App.  14. 

They  also  referred  to  In  re  International  Marine 
Hydropathic  Co.,  33  W.  B.  587,  28  Ch.  D.  470. 

Finlay,  Q.C.,  Phipson  Beale,  Q.C.,  and  S.  Dickin- 
son, for  the  respondents. — No  proposition  of  law  to 
be  deduced  from  Clinch  v.  Financial  Corporation  is 
applicable  to  this  case.  The  voluntary  winding  up 
was  commenced  for  the  purpose  of  carrying  into  effect 
the  agreement  between  the  two  banks,  and  therefore 
the  liability  accrued  at  the  commencement  of  the 
voluntary  winding  up :  The  Hire-Purchase  Furnish- 
ing  Co.  v.  Bichens,  36  W.  B.  365,  20  Q.  B.  D.  387. 
The  agreement  in  this  case  is  very  similar  to  the  one 

(a*)  Reported  by  W.  Shalloross  Goddard,  Esq., 
Barrister-at-Law. 
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in  Stone  v.  City  and  County  Bank,  3  C.  P.  D.  282,  26 
W.  B.  Dig.  42,  which  was  upheld. 

Cozens- Hardy,  Q.C.,  replied,  and  referred  to  In  re 
Bank  of  Hindustan,  China,  and  Japan,  Ex  parte 
Levick,  L.  B.  5  Eq.  69,  16  W.  B.  Dig.  70. 

Lord  Halsbuby  gave  a  long  judgment  on  the 
somewhat  difficult  question  of  construction  of  the 
charters  and  the  private  Act  of  Parliament  of  the 
Bank  of  South  Australia,  and  continued : — 

I  confess,  with  reference  to  the  second  part  of  the 
argument,  I  have  had  some  difficulty  in  following  it. 
This  company  was  hopelessly  in  debt.  By  a  special 
resolution  sanctioned  by  the  shareholders  in  general 
meeting — whether  absent  or  present  is  immaterial, 
because  I  am  of  opinion  that  it  was  well  within  their 
powers — they  determined  to  wind  up,  and  for  the 
purpose  of  paying  their  debts,  which  one  sees  has 
been  accomplished  to  the  extent  of  £3,000,000,  they 
agreed  to  enter  into  this  bargain ;  and  the  bargain 
is,  as  my  brother  Smith  pointed  out,  practically  a 
sale  of  their  effects  and  assets  upon  certain  terms ; 
£3,000,000  of  their  debt  has  been  in  fact  paid,  and 
then,  when  they  enter  into  this  bargain,  it  is  said 
that  the  payment  for  that  sale  is  not  a  debt.  I  think 
it  is.  My  own  impression  is,  that  the  shortest  mode 
of  answering  that  proposition  is  by  saying  that  it  is  a 
debt,  and  I  do  not  think  one  can  give  a  better  reason 
for  it  than  by  saying  it  is  a  sale. 

Then  it  is  said,  though  a  debt,  it  is,  nevertheless, 
not  such  a  debt  as  can  be  made  the  subject  of  a 
petition  for  winding  up.  I  confess  I  am  wholly 
unable  to  understand  that  position.  A  voluntary 
winding  up  is  a  winding  up  in  which,  if  you  please, 
you  may  bring  an  action  against  the  company  and 
recover  judgment ;  and  certainly  it  would  be  a  very 
odd  condition  of  the  law  if,  when  you  recover  judg- 
ment, the  only  mode  in  which  you  oould  proceed 
against  a  company  would  be  by  seizing  its  effects  and 
not  proceeding  by  way  of  winding  up.  It  seems  to 
me  that  there  is  no  foundation  at  all  for  that  conten- 
tion, and  I  think,  therefore,  upon  the  second  branch 
of  this  argument  the  appellants  fail. 

I  do  not  intend  to  comment  upon  or  to  make  any 
observations  in  respect  of  the  earlier  decision  of  my 
brother  Williams.  It  is  not  before  us,  and  at  present 
I  confess  I  have  some  difficulty  in  following  what  it 
distinctly  means.  If  I  do  understand,  I  am  not  pre- 
pared to  say  I  should  follow  it.  But,  inasmuch  as  it 
if  not  before  us  at  this  moment  for  adjudication,  it  is 
enough  for  me  to  say  that  it  is  beside  the  present 
question. 

Therefore  I  am  of  opinion  that  this  appeal  should 
be  dismissed,  with  costs. 

Lindley,  L.J.,  agreed  with  Lord  Halsbury  on  the 
construction  of  the  charters  and  the  statutes,  and 
came  to  the  conclusion  that  the  agreement  between 
the  two  banks  was  not  ultra  vires,  and  continued : — 
That  leads  me  to  the  last  point.  There  is  the  debt. 
Judging  from  the  petition,  it  is  considerable.  I  do 
not  know  how  much  it  is,  but  it  does  not  much 
matter.  We  are  not  discussing  figures  now.  There  is 
a  large  debt  due  under  that  agreement  to  the  Union 
Bank.  Now,  how  are  they  going  to  get  it  P  Let 
us  work  that  out.  They  can  bring  an  action.  Un- 
doubtedly this  was  a  voluntary  winding  up.  The 
court  might  or  might  not  stay  that.  If  the  action 
were  not  stayed,  they  could  bring  an  action  for  that 
money,  and  recover  judgment  upon  it.  Very  well : 
suppose  they  do  ?  How  are  they  going  to  get  their 
money  ?  execution  on  the  assets,  of  course,  is  out  of 
the  question,  because  all  the  assets  are  in  the  hands 
of  the  Union  Bank,  who  are  the  creditors.  How  are 
they  going  to  force  the  liquidators  to  make  a  call  for 


their  payment,  except  by  means  of  the  windine-ap 
clause  in  the  Act  of  1 862  r  There  is  no  other  method. 
Then  is  it  to  be  said  that  a  person  who  is  a  creditor 
of  a  company  being  voluntary  wound  up — I  do  not 
care  whether  the  debt  occurs  after  the  commence- 
ment of  the  voluntary  winding  up  or  not— oould 
recover  judgment  against  that  company,  and  then  be 
laughed  at,  although  a  call  might  be  made?  He 
cannot  get  calls  made  under  his  judgment  without  a 
winding-up  order :  he  must,  therefore,  have  recourse 
to  the  winding-up  proceeding — present  a  petition  for 
the  winding  up,  subject  to  supervision.  That,  in  fact, 
was  what  the  Union  Bank  did  at  the  suggestion  of 
the  liquidators. 

Vaughan  Williams,  J.,  for  some  reason  which 
I  do  not  think  is  very  satistaotory,  thought  he 
oould  not  make  an  order  on  that  petition,  and 
now  the  Union  Bank  presents  a  petition  for  the 
compulsory  winding  up.  It  seems  to  me  impos- 
sible to  say  'that,  because  the  debt  has  accrued 
in  the  course  of  the  winding  up,  or,  if  you  like 
to  use  that  expression,  since  the  commencement  of 
the  voluntary  winding  up — because  a  man  has  a 
preferential  debt,  which  I  suppose  he  has  (I  do 
not  know  whether  he  has  or  not) — therefore  he  is 
not  in  a  position  to  enforce  his  debt  at  all.  Because 
that  is  what  it  comes  to.  Now,  if  you  look  at  section 
145,  which  is  put  into  the  windmg  up  provisions  on 
purpose  to  prevent  creditors  from  being  defeated, 
that  says,  any  creditor  in  a  voluntary  winding  up  of 
a  company  may  petition — that  is  to  say,  any  creditor 
— I  do  not  care  when  his  debt  accrues — if  he  cannot 
get  payment,  is  not  to  be  laughed  at.  He  is  to  go  to 
the  court  and  ask  that  a  winding-up  order  should  be 
made,  in  order  that  the  assets  may  be  realised  for  the 
purpose  of  his  payment,  if ,  as  in  this  case,  there  is 
not  a  brass  farthing  to  be  got  elsewhere.  It  appeals 
to  me  that  the  course  taken  by  the  Bank  of  South 
Australia  is  one  which  is  defensible  possibly  from  a 
lawyer's  point  of  view,  but  it  is  utterly  unsuooessfal, 
and  the  appeal  ought  to  be  dismissed,  with  costs. 

A   L.  Smith,  L.J.,  concurred 

Appeal  dismissed,  with  costs. 

Solicitors  for  the  appellants,  HoUams,  Sons,  Coward, 
<fe  Hawksley. 

Solicitors  for  the  respondents,  Murray,  Hutching 
Stirling,  A  Murray. 


Prom  Q.  B.  Div.  ) 

Sord  Esher,  M.B.,  and    [  Feb.  20. 

pes  and  Bigby,  L.JJ.)  ) 

Booth  v.  Abnold.  (a.} 

Defamation — Slander — Imputation  of  misconduct  in 
office — Office  of  honour — Words  actionable  without 
special  damage — Amotion,  power  of — Municipal  Cor* 
porations  Act,  1882  (45  &  46  Vict,  c  50). 

Words  spoken  of  a  person  imputing  to  him  miscondmd 
in  an  office  of  honour  are  actionable  per  se,  without 
proof  of  special  damage. 

Hence  an  action  for  slander  wiU  lie,  without  proof  of 
special  damage,  where  the  words  impute  to  the  plainUf 
want  of  integrity  or  dishonesty  in  his  office  of  alderman 
of  a  town  council. 

Per  Lopes,  L.J. — The  action  was  also  maintainabk 
upon  the  grounds  (1)  that  a  corporation  has  the  power 
of  removing  a  member  from  office  for  corrupt  or  dishonest 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law.  ' 
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conduct  in  that  office;  and  (2)  that  the  words  imputed 
a  criminal  offence. 

Application  for  judgment  or  a  new  trial  in  an  action 
for  slander  tried  before  Charles,  J.,  and  a  jury. 

The  plaintiff  was  an  alderman  of  the  Dorough  of 
Halifax,  and  chairman  of  the  improvement  committee 
of  the  council  of  the  borough,  and  the  words  com- 
plained of  were  spoken  by  the  defendant,  also  a 
member  of  the  council,  at  a  meeting  during  a 
municipal  election  contest.  The  facts  are  fully  set 
out  in  the  judgment  of  Lopes,  L.  J.  It  is  sufficient 
to  state  here  that  during  the  course  of  his  speech  the 
defendant,  speaking  of  the  purchase  of  certain  land 
by  the  corporation  lor  a  public  improvement,  and  the 
price  paid  for  it,  said :  "  Now  that  land  belonged  to 
the  Bradford  and  District  Dye  Works  Co.,  and  no 
doubt  the  purchase  was  arranged  by  the  chairman  of 
the  improvement  committee  and  the  chairman  of  the 
company.  Doubtless  those  chairmen  had  a  long  fight 
and  much  wrestling  over  the  matter.  Indeed,  you 
may  just  fancy  how  intent  the  fight  was  when  I  tell 
you  that  both  gentlemen  happened  to  be  the  same 
person,  Alderman  James  Booth." 

The  plaintiff,  in  his  statement  of  claim,  alleged  that 
the  meaning  of  these  words  was  that  he,  as  chairman 
of  the  committee,  had  purchased  the  land,  in  which  he 
was  interested  as  a  vendor,  for  the  corporation  at  an 
exorbitant  and  unfair  price,  and  that  he  was  guilty 
of  a  breach  of  trust  and  was  wanting  in  honesty  and 
integrity  as  chairman  of  the  committee  and  as  a 
member  of  the  council.  Special  damage  was  not 
alleged  or  proved.  The  jury  found  a  verdict  for  the 
plaintiff  for  £85. 

Tindal  Atkinson,  Q.C.,  and  Scott  Fox,  for  the 
defendant. — The  office  of  alderman  is  an  office  of 
honour  and  credit,  and  not  an  office  of  profit.  An 
imputation  of  misconduct  in  such  an  office  is  not 
actionable  without  proof  of  special  damage,  unless 
the  words  would,  if  true,  render  the  man  liable  to 
removal  from  the  office  :  Alexander  v.  Jenkins,  40 
W.  B.  546,  [1892]  1  Q.  B.  797.  [They  also  cited 
"*    "     v.  Bulhead,  4  Co.  Bep.  299;  Onslow  v.  Horne, 


2  W.  SL  750;  Bod  v.  Bobinson,  Aleyn,  63.1  They  also 
contended  that  a  municipal  corporation  had  not  the 
power  of  amotion.  It  was  not  given  by  the 
Municipal  Corporations  Acts,  1835  or  1882.  Even  if 
the  power  of  amotion  existed  in  ancient  corporations 
it  did  not  exist  in  the  corporation  of  Halifax,  which 
was  created  a  corporation  in  1848  under  the 
Municipal  Corporation  Acts. 

They  referred  upon  this  point  to  Baggs'  case,  11 
Co.  Bap.  93b,  98a ;  Bex  v.  Bichardson,  1  Burr.  517; 
%.  v.  Mayor,  Ac.,  of  Byde,  28  L.  T.  N.  8.  629, 
21  W.  E.  Dig.  156;  Grant  on  Corporations,  p.  243. 

.Wad&y,  <?.C.,'and  W.  J.  Waugh,  for  the  plaintiff.—- 
The  words  impute  to  the  plaintiff  misconduct  in  his 
office,  and  are  actionable  without  special  damage, 
whether  the  power  of  amotion  exists  or  not :  Wright 
v.  Moorhouse,  Cro.  Bliz.  358;  Masham  v.  Bridges, 
Cto.  Car.  223 ;  Aston  v.  Blagrave,  2  Ld.  Baym.  1369. 
They  also  contended  that  the  corporation   had  the 

rrer  of  amotion,  and  referred  to  Bex  v.  Heaven,  2 
B.772;  In  re  Norton,  Times,  June  10,  1872; 
Hunicipal  Corporations  Act,  1835  (5  &  6  Will.  4,  c. 
76},  ss.  lv  28,  31,  52  ;  Municipal  Corporations  Act, 
1882  (45  &  46  Vict.  c.  50),  ss.  12,  22  (3),  260  (lc),  and, 
further,  that  the  words  were  actionable  per  se  as 
imputing  to  the  plaintiff  an  indictable  offence. 

Tindal  Atkinson,  Q.C.,  replied. 

Cur.  adv.  vult. 

Feb.  20.— Lord  Eshbb,  M.B.— This  is  an  action  of 


no  evidence  to  go  to  the  jury  to  sustain  the  action, 
because  there  was  no    evidence  of  special  damage, 
none  being  pleaded  or  proved,  and  the  words  were  not 
actionable  per  se,  inasmuch  as  what  was  said  could  not 
possibly  cause  any  damage  in  the  legal  sense  to  the 
plaintiff,  the  words  being  spoken  of  the  plaintiff  in 
relation  to  his  office,  which  is  an  office  of  honour  and 
credit,  and  not  of  profit,  and  the  charge,  if  true,  not 
being  such  as  to  cause  his  removal  from  the  office. 
The  plaintiff,  on  the  other  hand,  contended  that  the 
words  were  actionable  per  se,  because  they  imputed 
to  him  want  of  integrity  and  honesty  in  his  office ; 
and,  further,  that  the  conduct  charged  against  him 
was  such  as  would  render  him  liable  to  removal 
from  the  office,  the  corporation  having  still  the  power 
of  amotion,  and  that  on  that  ground  the  action  was 
maintainable ;    and,  further,  that  the  words  charged 
him  with  an  indictable  offence.     In  my  opinion  the 
question  of  amotion  does  not  arise  in  this  case,  and  it 
is  unnecessary  to  express  any  opinion  upon  it.    The 
case  may  be  decided  upon  this  ground — that   the 
words  complained  of  might  fairly  be  interpreted  by 
the  jury  to  mean  that  the  plaintiff  had  used  his  office 
in  the  corporation  to  obtain  an  improper  advantage 
for  himself,  and   therefore  amounted  to  a  slander 
imputing  misconduct  to  him  in  his  office.    In  my 
opinion  that  is  a  slander  which  is  actionable  without 
proof  of  special  damage.    Without,  therefore,  going 
into  the  other  questions  which  were  raised,  this  is 
sufficient  to  dispose  of  the  case,  and  the  application 
must  be  dismissed. 

Lopes,   L.J.,    read   the   following    judgment: — 
There  are  questions  affecting  corporations  of  great 
importance  raised  in  this  case,  which  is  my  reason  for 
delivering  a  rather  long  judgment     I  will  only  state 
so  much  of  the  facts  of  this  case  as  is  necessary  to  make 
my  judgment  intelligible.      The    plaintiff   was    an 
alderman  and  the    defendant   a   councillor  of   the 
county  borough  of  Halifax.     About  a  year  and  a 
half  before  the  occurrence  of  the  slander  complained 
of   some   land,    the    property    of    a    company,    of 
which  company  the  plaintiff  was  managing  director 
and  chief  shareholder,  had  been  purchased  by  the 
corporation.     There  was  also  some  property  of  the 
defendant's  which  the  corporation  had  also  purchased. 
The  negotiations  for  both  these  purchases  were  con- 
ducted by  the  improvement  committee,  of  which  the 
plaintiff  was  chairman.    The  plaintiff,  feeling  a  diffi- 
culty in  negotiating  with  regard  to  the  sale  of  land  to 
the  corporation  in  which  he  had  a  large  interest, 
thought  it  desirable  that  the  transaction  of  the  business 
should  be  entirely  left  to  the  sub-committee,  con- 
sisting   of    three    aldermen,  who    accordingly    did 
transact  the  business  and  arrange  the  price  to  be  paid 
by  the  corporation  to  the  plaintiff  and  defendant 
respectively.      The  matter  had  been  finally  arranged 
ana  completed  in  March,  1893.      Previously  to  the 
19th  of  October,  1894,  Frith,  a  town  councillor  of 
the  Northowram  Ward,  had  made  certain  observa- 
tions about  the  defendant  and  the  sale  of  his  land  to 
the  corporation.      About  the  19th  of  October,  1894, 
Joseph    Taylor   was  seeking  to  be  elected  a  town 
councillor  of  the  South  Ward,  and  the  defendant,  at 
a  meeting  held  on  the  19th  of  October,  1894,  at  the 
Constitutional  Club,  King's-cross,  Halifax,  when  a 
large  number  of  persons  were  present,  made  a  speech 
advocating  the  candidature  of  Joseph  Taylor.      In 
the  course  of  his  speech  the  defendant  said,  speaking 
of  the  sale  of  the  plaintiff's  land  to  the  council :  "  No 
doubt  the  purchase  was  arranged  by  the  chairman  of 
the  improvement  committee  and  the  chairman  of  the 
oompany.    Doubtless  those  chairmen  had  a  long  fight 
and  much  wrestling  over  the  matter.      Indeed,  you 
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you  that  both  gentlemen  happened  to  be  the  same 
person,  Alderman  James  Booth."    This  is  the  slander 
complained  of,  and  the  jury  found  the  words  defama- 
tory as  imputing  to  the  plaintiff  malversation  and 
misconduct  in  his  office  of  alderman  and  town  coun- 
cillor.   The  propriety  of  the  verdict  is  not  sought  to 
be  impeached.      But  it  is  said  that  the  words  are  not 
actionable  per  se,  that  the  offices  of  alderman  and 
councillor    are  offices    of    credit    and    honour,   and 
that  the  words  imputing  misconduct  in  such  offices 
are  not  actionable  without  special  damage — that  is, 
unless,  if  true,  they  might  have  a  tendency  to  cause 
the  plaintiff   to  be  removed   from  his  office.      In 
my  judgment,  words   imputing  want  of  integrity, 
dishonesty,    or   malversation   to  anyone  holding  a 
public   office    of   confidence  or    trust,  whether    an 
office  of  profit    or  not,  are  actionable  per  se.    On 
the  other  band,  when  the  words  merely  impute  un- 
suitableness  for  the  office,  incompetency,  or  want  of 
ability,  without  ascribing  any  misconduct  touching 
the  office,  then  no  action  lies,  when  the  office  is 
honorary,  without  proof  of  special  damage.      It  is 
said  that  this  view  is  contrary  to  the  recent  case  of 
Alexander  v.  Jenkins,  but  a  careful  perusal  of  that 
case  leads  one  to  a  different    conclusion.      In  the 
course  of  his  judgment  Lord  Herschell  lays  down  the 
rule  "  that  where  the  imputation  is  an  imputation, 
not  of  misconduct  in  an  office,  but  of  unfitness  for  an 
office,  and  the  office  for  which  the  person  is  said  to  be 
unfit  is  not  an  office  of  profit,  but  one  merely  of  what 
has  been  called  honour  or  credit,  the  action  will  not 
lie  unless  the  conduct  charged  be  such  as  would 
enable  him  to  be  removed  from  or  deprived  of  that 
office."    It  was  accordingly  held  that,  without  proof 
of  special  damage,  no  action  lay  where  the  plaintiff 
had  been  elected  to  the  office  of  town  councillor  for 
a  borough,  and  the  words  complained  of  were  :  "  He 
is  never  sober,  and  is  not  a  fit  man  for  the  council ; 
on  the  night  of  the  election  he  was  so  drunk  that  he 
had  to  be  carried  home."      Lord  Herschell  draws  a 
marked  distinction  between  an  imputation  of  miscon- 
duct in  an  office  and  unfitness  for  it.     At  the  com- 
mencement of  his  judgment  he  says :  "  The  charge  is 
not  one  made  against  him  of  any  misconduct  in  his  office, 
or  any  acts  done  by  him  as  an  officer  which  he  ought' 
not  to  have  done,  but  it.  is  simply  a  charge  of  unfitness 
to  hold  the  office  to  which  he  had  been  eleoted,  on 
account  of  moral  misconduct."    Again,  towards  the 
close  of  his  judgment,  he  says :   "  It  is  not  necessary 
to  go  so  far  to-day  as  to  deal  with  the  case  of  an 
imputation  on  a  man  of  misconduct  in  his  office." 
Lindley,  L.J.,  says:  "What  the  plaintiff  complains 
of  here  is  a  slander  which  is  to  the  effect  that  by 
reason  of  his  drunkenness  he  is  unfit  for  the  office 
which  he  aspires  to  fill  and  to  which  he  has  been 
elected.    He  is  not  charged  with  any  malversation  in 
his  office ;  we  have  not  to  consider  that."    Kay,  L.  J., 
expressly  reserves  his  opinion  upon  what  the  decision 
of  the  court  would  have  been  had  there  been  a  charge 
of  misconduct  in  the  office,  and  not  a  mere  general 
charge  of  unfitness  for  the  office,  two  obviously  very 
different  things.    Alexander  v.  Jenkins  is,  therefore, 
no  authority  for  the  contention  of  the  defendant,  and 
in  the  absence  of  authority  I  should  hesitate  long 
before  I  held  that  words  imputing  gross  misconduct 
in  the  discharge  of  the  duties  of  a  public  office  were 
not  actionable  per  se  even  when  that  office  was  an 
office  of  credit  or  honour. 

Another  ground  was  taken  by  the  plaintiff  with 
which  I  feel  I  ought  to  deal.  It  was  said  that, 
assuming  the  words  not  to  be  actionable  per  se,  and 
assuming  that  it  is  necessary,  in  order  to  maintain  the 
action,  that  a  tendency  to  possibility  of  damage  should 
be  shown,  such  requirement  in  this  case  is  satisfied, 
because  the  imputation  complained  of  is  such  that  the 


plaintiff,  if  it  were  true,  might  be  deprived  of  his 
office.    The  imputation,  it  was  said,  is  a  charge  oi 
corrupt  and  dishonest  conduct  in  a  public  office,  and 
that  was  always,  and  still  is,  a  cause  of  amotion  iron 
the  offioe.    That  this  was  the  case  before  the  pawing 
of  the  Municipal  Corporations  Acts  is  beyond  question, 
but  the  defendant  contends  that  the  power  of  amotion 
no  longer  exists  now  that  municipal  officers  are  elected 
under  statutory  provisions  and  hold  their  offioe*,  pot 
for  life,  as  heretofore,  but  for  limited  periods— to., 
six  years  in  the  case  of  aldermen  and  three  yean  ia 
the  case  of  councillors.      Section  39  of  45  &  46  Vict 
c.  50  provides  for  the  avoidance  of  the  office  of  major, 
alderman,  or  councillor  in  the  case  of  bankruptcy, 
insolvency,  compounding  with  creditors,  or  temporary 
absence  from  the  borough.      These  causes  of  bsj 
of  office  are  expressly  provided  for ;    but  none  of 
them,  it  is  to  be  observed,  would  have  afforded  the 
corporation  at  common  law  ground  for  the  removal 
of  any  of  its  members :  see  2  Kyd  on  Corporations,* 
65.    The  power  of  amotion  for  reasonable  cans*  a 
incident  to  every  corporation,  unless  it  has  been  takes 
away  by  statute.    I  can  find  nothing  in  any  statote 
taking  it  away,  nor  anything  in  any  statute  inoonitt- 
tent  with  its  existence.    In  1872  a  town  councillor 
was  removed  by  the  corporation  of  Penzance  for  mo- 
conduct  on  various  occasions ;  he  was  called  upon  to 
answer  for  his  behaviour  on  one  publio  oocasfoti,  bit 
the  resolution  which  was  passed  to  remove  him  w 
not  for  that  only,  but  for  misconduct  on  other  occa- 
sions.   On  a  mandamus  to  restore  him,  the  court, 
without  seeming  to  doubt  that  the  power  of  amotion 
still  continued,  made  the  rule  absolute,  on  the  ground 
that  he  had  only  been  called  upon  to  answer  for  hi 
misconduct  on  one  occasion,  and  not  on  theothsa 
for    which   he   was    removed,    and,    therefore,  his 
amotion  was  invalid,  Cockburn,  0.  J.,  observing  that 
"  he  was  far  from  saying  there  was  not  a  power  ot 
removal,  or  that  such  misconduct  as  was  imputed  waf 
not  sufficient " :  In  re  Norton.    I  was  counsel  in  that 
case,  and,  so  far  as  I  can  recollect,  the  power  of  smote 
was  never  questioned.      As  to  rescinding  an  mrafia 
amotion,  see  Beg.  v.  Mayor ',  cfcc,  of  Ryde.    In  tin* 
case,  too,  the  power  of  amotion  seems  recognised. 
In  my  judgment  the  power  of  amotion  for  reasonaU* 
cause,   such  as  corrupt  or  dishonest  conduct,  su: 
exists,  and  if  I  am  right  in  this  view  the  objection  sfi 
the  defendant  fails,  and  the  action  is  sustaintblttj 
even  if  possible  damage  is  necessary.     It  is  a  pow* 
essential  to  the  good  order  and  management  of  a 
corporation,  and  without  it  I  do  not  see  how  fej 
business  of    a    corporation   could   be 
carried  on.    The  learned  counsel  for  the 
admitted  that,  but  for  such  power,  a  member  of 
corporation  could   not  be  removed  for  corrupt 
dishonest  conduct  in  his  office  of  the  most  f 
kind. 

But  it  appears  to  me  that  there  is  another  _ 
upon  which  this  action  may  be  maintained,  and 
is  because  the  words  impute  to  the  plaintiff  a  cr" 
offence.  This  ground  was  not  taken  in  the 
below.  The  plaintiff  is  a  public  officer,  and  it 
imputed  to  him,  as  such  public  officer,  that  he  I 
acted  dishonestly  and  corruptly  in  his  office.  B  i 
charge  is  true,  why  is  the  plaintiff  not  indictable 
common  law  ?  In  Bembridge's  case,  22  State 
at  p.  156,  Lord  Mansfield  says :  "There  is 
principle,    too,    which  I  think   applicable  to 


prosecution,  and  that  is  this— where  there  is  a 
of  trust,  a  fraud,  or  an  imposition  in  a  subject 
cerning  the  public  which,  as  between  subject 
subject,  would  only  be  actionable  by  a  civil  as 
yet,  as  that  concerns  the  King  and  the  public  (I 
them  as  synonymous  terms),  it  is  indictable." 
Anon.,  6  Mod.  96,  the  court  says :    "  If  a  a 
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made  an  officer  by  Act  of  Parliament,  and  misbehave 
himself  in  his  office,  lie  is  indictable  for  it  at  common 
law,  and  any  public  officer  is  indictable  for  misbe- 
haviour in  his  offioe."  If  I  am  correct  in  this  view 
of  the  law,  the  words  complained  of  would  be  action- 
able per  se  as  imputing  a  criminal  offence.  That  they 
did  impute  misconduct  in  a  matter  touching  the 
plaintiff* s  offioe  was  found  by  the  jury.  In  the  result 
I  agree  with  the  learned  judge  in  the  court  below  on 
all  points,  and  think  that  the  application  should  be 
dismissed,  with  costs. 

Bioby,  L.J. — I  also  agree  that  the  application 
should  be  dismissed,  and  I  do  so  upon  the  ground 
stated  by  the  Master  of  the  Bolls.  I  agree  with  him 
that  we  should  reserve  our  opinion  upon  the  question 
of  amotion.  I  may  add  that,  as  the  office  of  alder- 
man is  a  renewable  office,  and  it  being  an  ordinary 
incident  that  the  holder  of  the  offioe  should  seek  re- 
election, it  may  be  that  the  effect  on  the  eleotors  of 
such  a  charge  would  supply  a  possibility  of  damage 
in  tending  to  imperil  his  chance  of  being  re-elected. 

Application  dismissed. 

Solicitors  for  the  plaintiff,  Van  Sandau,  Camming, 
<fe  Co.,  for  Mills  &  Co.,  Huddersfield. 

Solicitors  for  the  defendant,  Firth  <fc  Co.,  for  God- 
frey, Rhodes,  <fc  Evans,  Halifax. 


} 


Dec.  15. 


From  Q.  B.  Div. 

(lindley  and  A.  L. 

Smitih,  L.JJ.) 

In  re  Oddy.  (a.) 

Practice— Appeal — Costs — Taxation — Order  of  judge 
in  chambers — Divisional  court  —  Court  of  Appeal 
— Supreme  Court  of  Judicature  (Procedure)  Act,  1894 
(57  <fe  58  Vict.  c.  16),  s.  1  (1)  (4)  (5)— R.  8.  C,  1883, 
ord.  55,  r.  23. 

A  summons  to  review  the  taxation  of  a  bill  of  costs  is 
a  matter  of  "practice  and  procedure,19  and,  consequently, 
an  appeal  from  an  order  on  such  a  summons  lies  to  the 
Court  of  Appeal  by  virtue  of  section  1  (4)  of  the  Supreme 
Comrt  of  Judicature  (Procedure)  Act,  1894,  and  not  to 
the  Divisional  Court. 

This  was  an  appeal  from  an  order  of  Day,  J. 

The  question  arose  out  of  a  bill  of  costs  of  H.  F. 
Oddy,  a  solicitor,  against  one  Dudson,  his  client. 
Upon  the  taxation  of  this  bill  the  taxing  master 
disallowed  certain  items  as  not  being  within  the 
terms  of  Oddy's  retainer.  Oddy  then  took  out  a 
summons  for  review  of  the  taxation,  and  Day,  J.,  in 
chambers,  made  an  order  allowing  Oddy's  objections 
to  the  taxation  as  to  these  items,  and  referring  the 
taxation  back  to  the  master,  giving  leave,  "  if  neces- 


sary," to  appeal. 
Dudson  appealed. 


E.  T.  HoUoway,  for  the  solicitor. — There  is  a  preli- 
minary objection  to  this  appeal.  A  summons  to 
review  the  taxation  of  a  bill  of  costs  is  not  a  matter  of 
"practice  and  procedure,"  and  therefore  the  appeal 
should  have  been  brought  to  the  Divisional  Court  in 
aooordance  with  ord.  54,  r.  23,  and  section  1  (5)  of 
the  Supreme  Court  of  Judicature  (Procedure)  Act, 
1894. 

Ernest  M.  Pollock  (T.  WUles  ChiUy  with  him), 
for  appellant.  —  Sub-section  5  of  section  1  of  the 
Act  of  1894  applies  only  to  cases  where  there  is  a 

(a.)  Beported  by  Aejtold  Glovbe,  Esq.,  Barrister- 
at-Law. 


right  of  appeal.  Here  the  order  appealed  from  was 
an  interlocutory  order,  and  there  was  consequently 
no  right  of  appeal  from  it  except  by  leave.  Sub- 
section 5,  therefore,  does  not  apply,  and  the  case 
comes  within  sub-section  4. 

Lindley,  L.J. — One  objection  to  this  appeal  is 
that  there  was  no  appeal  to  this  court,  but  that  the 
appeal  should  have  been  brought  to  the  Divisional 
Court.  It  is  unnecessary  to  consider  that  objection, 
because  we  are  against  the  appeal  on  its  merits ;  but 
I  think  that  summonses  to  review  taxation  are 
"matters  of  practice  and  procedure."  If  necessary 
I  may  have  to  reconsider  this  question,  but  that  is 
my  present  impression. 

A.  L.  Smith,  L.  J. — The  question  is  whether  sum- 
monses to  review  taxation  are  "  matters  of  practice 
and  procedure.'1  I  think  they  are.  Mr.  Pollock 
pointed  out  that  the  order  made  on  the  summons  was 
an  interlocutory  order,  and  that,  therefore,  as  sub- 
section 5  of  section  1  of  the  Act  of  1894  did  not 
apply  unless  the  case  came  within  sub-section  4,  there 
was  no  appeal  at  all  in  a  case  like  the  present.  That 
is  not  the  meaning  of  the  Act. 

[Their  lordships  considered  the  appeal  on  its 
merits  and  dismissed  it,  with  costs.] 

Appeal  dismissed. 

Solicitors,  Morten,  Cutler,  <fe  Co. ;  H.  F.  Oddy. 


&tgf)  OToun  of  3Juatic*. 


Chan.  Div.    ) 
Kekewich,  J.  j 


Feb.  1. 


Faemee  v.  Watebloo  and  City  Railway  Co.  (a.) 

Railway  company  —  Underground  railway  —  Subsoil 
taken  for  tunnel — Right  to  appropriate  and  use — 
Purchase — Lands  Clauses  Consolidation  Act,  1845 
(8  <fe  9  Vict.  c.  18). 

Where  a  railway  company  is  authorized  by  its  special 
Act  to  appropriate  and  use  the  subsoil  and  under -mr face 
of  lands  without  talcing  the  surface  the  company  must 
comply  with  the  provisions  of  the  Lands  Clauses  Con" 
solidation  Act  as  to  the  purchase  of  land. 

Motion. 

This  was  an  action  to  restrain  the  defendant  com- 
pany from  entering  on  the  plaintiff's  land  situate 
in  Southwark,  and  it  raised  the  question  how  far 
railway  companies,  under  powers  usually  inserted  in 
the  special  Acts  of  underground  railway  companies, 
are  entitled  to  tunnel  through  the  subsoil  under 
houses  without  purchasing  the  property  over  it. 

Under  the  Waterloo  and  City  Railway  Act,  1893 
(with  which  was  incorporated  the  Lands  Clauses  Act, 
1845),  the  defendant  company  was  authorized  to 
construct  an  underground  railway  from  Waterloo 
into  the  City,  and  the  company  was  empowered  to 
enter  on,  take,  and  use  certain  lands. 

Section  85  of  the  Act  provided  as  follows : — "  With 
respect  to  the  lands  described  in  the  2nd  schedule  to 
this  Act,  which  the  company  are,  by  the  provisions  of 
this  Act,  authorized  to  enter  on,  take,  and  use  for  the 
purposes  of  the  railway  and  works,  the  -company 
shall  not  be  required  wholly  to  take  those  lands,  or 
any  part  of  the  surface  thereof,  or  any  houses, 
buildings,  manufactories,  and  premises  thereon,  or  any 
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cellar,  vault,  or  other  construction  held  or  connected 
therewith,  but  the  company  may  appropriate  and 
use  the  subsoil  and  under-surface  of  any  such  lands ; 
and  if  the  company  require  to  take,  use,  pull  down, 
or  open  any  such  vault,  cellar,  or  arches  as  aforesaid, 
they  may  purchase,  take,  and  use,  and  the  owners  of 
and  other  persons  interested  in  any  such  vault,  cellar, 
or  arches  shall  sell,  the  same  for  the  purposes  of  the 
railway  and  works,  and  the  purchase  of  any  such 
cellar,  vault,  or  construction  shall  not  in  any  case  be 
deemed  the  purchase  of  a  part  of  a  house  or  other 
building  or  manufactory  within  the  said  92nd  section 
of  the  Lands  Clauses  Consolidation  Act,  1845.  But 
nothing  in  this  section  contained  nor  any  dealing  with 
the  lands  in  pursuance  of  this  section  shall  relieve  the 
company  from  the  liability  to  compensation  under  the 
68th  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  every  case  of  compensation  to  be  ascer- 
tained under  this  Act  shall  be  ascertained  according 
to  the  provisions  contained  in  the  Lands  Clauses 
Consolidation  Acts." 

The  2nd  schedule,  referred  to,  described  "lands, 
&o.,  in  respect  of  which  easements  only  may  be 
taken." 

The  plaintiff  was  owner  of  some  of  the  lands  so 
referred  to,  with  houses  on  them.  Notice  had  been 
served  by  the  company  to  appropriate  and  use  the 
subsoil  under  the  houses  at  a  considerable  depth 
below  the  cellars,  but  the  company  had  not  served 
any  notioe  to  treat,  nor  made  any  deposit,  nor  given 
a  bond  in  accordance  with  section  85  of  the  Lands 
Clauses  Consolidation  Act,  1845. 

The  company  having  commenced  boring  operations 
under  the  plaintiff's  land,  the  plaintiff  moved  for  an 
injunction. 

Channell,  Q.C.,  and  Methold,  for  the  plaintiff. 

Cripp8f  Q.C.,  and  Ingle  Joyce,  for  the  defendants. 

Kekewioh,  J. — Provisions  which  are  drafted  by 
way  of  exceptions  on  the  Lands  Clauses  Act 
are  sure  to  give  rise  to  difficulties  which  require 
more  than  our  decision  to  settle  them.  The  de- 
fendant railway  company  is  incorporated  by  a 
special  Act  incorporating  the  Lands  Clauses  Act,  and 
is  authorized  to  take  certain  lands,  including  lands 
of  which  a  lateral  stratum  only  is,  as  in  the  present 
instance,  required  by  them,  instead  of  leaving  the 
rights  of  the  company  and  the  landowner  to  the 
operation  of  the  Lands  Clauses  Act,  a  special  provi- 
sion was  introduced  into  the  special  Act,  which,  in 
my  opinion,  must  have  reference  to  the  general  pro- 
visions, which  are  none  the  less  applicable  because  of 
the  special  provision.  If  the  company  desired  to 
enter  upon  any  part  of  these  lands  in  the  ordinary 
way  it  must  proceed  in  the  ordinary  way  by  notice 
to  treat,  to  be  followed  by  agreement  or  otherwise. 
But  the  85th  section  of  the  oompany's  special  Act 
goes  on  to  say  that  the  company  is  to  be  entitled, 
for  its  benefit,  not  to  take  lands  in  that  way,  not- 
withstanding that  it  requires  to  use  those  lands 
for  the  purposes  of  its  undertaking.  There  is  no 
provision  in  the  section  as  to  what  the  company  is 
to  do  if  it  does  less  than  "  take  and  use." 

It  was  suggested  that  this  was  a  question  of  pro- 
cedure. In  my  opinion  the  procedure  is  precisely 
the  same  whether  the  company  entered  on  and  took 
and  used  the  lands,  or  whether  it  took  any  part  of 
the  lands  under  the  provisions  of  this  section.  The 
provisions  of  the  Lands  Clauses  Act  must  be  treated 
as  incorporated  into  the  special  Act  as  much  for  the 
one  purpose  as  the  other. 

Another  question  on  the  section  arises  as  to  what 
is  the  meaning  of  the  words  "  appropriate  and  use  "  in 
the  power  given  to  the  company  to  "  appropriate  and 


use  the  subsoil  and  under-surface  of  any  such  lands." 
Independently  of  that  provision  the  company  could 
not  take  any  part  of  the  subsoil  and  under-surface 
from  an  unwilling  landowner.  Now  the  ward 
"  appropriate  "  is  defined  by  Lord  Watson,  in  Man- 
politan  Railway  Co.  v.  Fowler,  42  W.  B.  270,  [1893] 
A.  C,  at  p.  426.  In  taking  so  much  of  the  subsoil  u 
it  requires  the  company  excludes  all  other  persons 
and  make  it  its  own ;  and  no  one  is  entitled  to  take 
another  man's  property  without  paying  for  it,  not- 
withstanding that  it  may  be  required  for  a  public 
undertaking.  Unless  the  Legislature  has  distinctly 
said  that  the  company  may  take  the  subsoil  without 

Saying  for  it  the  company  could  not  be  allowed  to 
o  so,  and  the  company  must  pay  money  into  court 
before  in  any  way  dealing  with  this  property. 

I  shall  make  a  declaration  that  the  company  s 
not  entitled  to  appropriate  and  use  the  subsoil  under 
the  plaintiff's  property,  or  any  part  thereof,  until 
the  company  has  complied  with  the  provisions  of  toe 
Lands  Clauses  Act  in  reference  to  the  compulsory  pur- 
chase of  land,  and  that  the  company  pay  the  oosts 
of  the  action. 
Solicitors,  Walters,  DevereU,  <fe  Co. ;  8.  Bircham. 


Nov.  21. 


Chan.  Div.  ) 

Yaughan  Williams,  J. ] 

In  re  Blazer  Fire  Lighter  (Limited),  (o.) 

Company — Winding  up — Rates — Liability  for— Bern' 
ficial  occupation  of  premises — Caretaker's  possessm- 
Companies  Act,  1862  (26  &  27  Vict.  c.  89),  *«.  8o,  87, 
138,  163. 

A  liquidator  of  a  company  who  deliberately  choosmk 
occupy  premises  belonging  to  the  company  because  k' 
thinks  he  may  get  a  better  price  by  waiting  before  *eRj*§» 
and  a  loss  to  the  company  would  be  avoided  by  to  * 
waiting,  must  pay  the  rates  in  respect  of  his  oecupato* 
in  full. 

A  company  which  has  ceased  to  carry  on 
went  into  voluntary  liquidation.  The  company  fsh* 
sessed  certain  leasehold  premises  and  plant*  The  Kg»*j 
dator  put  a  caretaker  in  possession  of  tTie  premists  asl 
plant  until  the  same  should  be  sold.  No  profits  wrfj 
made  by  reason  of  the  occupation  of  the  liquidator,  k«7 
on  the  contrary,  expense  was  incurred.  After  the  e 
mencement  of  the  winding  up  the  vestry  made  a  rate 
threatened  to  distrain  on  the  company  a  premises  for  fa 
amount  assessed  thereon. 

Held,  that  the  liquidator  ought  to  pay  the  nriei 
respect  of  his  continued  occupation  of  the  premises. 

The  true  test  to  be  applied  in  such  a  case  is  the 
approved  by  Bowen,  L.J.,  in  National  Anns  I 
Ammunition  Co.,  33  W.  E.  585,  28  Ch.  D.  4* 
doubting  the  test  applied  by  Bacon,  V.C.,  in  In  re  Wt 
Hartlepool  Iron  Co.,  34  L.  T.  N.  S.  568,  24  IT.  J 
Dig.  68. 

After  National  Arms  and  Ammunition  Co.,  t 
case  of  Watson,  Kipling,  &  Co.,  31  W.  B.  574,  \ 
Ch.  D.  500,  cannot  stand  as  an  authority  so  far  « 
distinguishes  rent  from  rates. 

This  was  an  application  by  the  Vestry  of  St 
Islington,  that  an  order  made  on  the  20th  of  J 
1894,    on  the   application  of  the  liquidator  of 
above-named    company,    which    was    in 
liquidation,     whereby    it     was    ordered   that 
applicants  should  be  restrained  until  further  o 
from  levying  a  distress  upon  the   property  of 


(a.)  Beported  by  V.  db  S.  Powkk,  Esq.,  Barrister 
at-Law. 
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company  for  payment  of  rates  made  subsequent  to 
the  2nd  of  March,  1894  (the  date  of  the  commence- 
ment of  the  voluntary  winding  up  of  the  company), 
might  be  discharged,  and  that  the  liquidator  might 
be  ordered  to  pay  a  sum  of  £6  odd,  or  such  damages 
as  the  court  should  be  of  opinion  that  the  applicants 
had  lustained  by  reason  of  the  order.    The  company 
occupied  for  the  purposes  of  their  business  certain 
leasehold  premises,  consisting  of  a  workshop  and  yard 
situate  at  No.  232a,  York- road,  in  the  parish  of  St. 
Mary,  Islington,  in  respect  of  which  the  company 
had  paid  rates  since  March,   1891.      On  the  24th  of 
March,  1894,  the  vestry  duly  made  rates  for  the  half- 
year  ending  the  29th  of  September,  1894,  payable  in 
two  portions—namely,  on  the  2nd  of  April  and  the 
2nd  of  July  respectively,  and  such  rates  were  after- 
wards duly  confirmed  and  allowed.    In  the  month  of 
April,  1894,  a  collector  on  behalf  of  the  vestry  called 
si  the  premises  for  the  purpose  of  leaving  the  usual 
demand-note  for  £3  odd,  being  the  first  portion  of 
the  rates  for  the  half-year.     The  company  were  then 
m  occupation  of  the  premises,  and  there  was  a  con- 
siderable quantity  of  plant.      The  collector  left  the 
demand-note  with  a  caretaker  whom  he  found  in 
charge  of  the  plant  and  premises.      The  collector  said 
that  he  again  called  and  found  that  the  plant  belong- 
ing to;  the  company  was  still  on  the  premises,  and  he 
believed  that  the  plant  remained  on  the  premises  as 
well  as  the  caretaker  up  to  the  6th  of  September, 
when  the  whole  of  the  property  was  sold  by  the 
iquidator.      In  July    the  collector  served  another 
Lemand-note  for  £3  odd,  being  the  second  portion 
4  the  rates.      It  was  stated  that  the  plant  on  the 
remises  would  have  been  sufficient,  if  distrained  on, 

0  raise  the  amount  of  the  rates.  The  liquidator 
bated  in  Iris  affidavit  that  the  business  had  ceased 
>  be  carried  on  for  some  time  before  the  wind- 
fg  up  commenced,  and  no  business  had  been 
inied  on  since.  He  further  alleged  that  shortly 
fter  his  appointment  as  liquidator  he  had  taken 
MPoeoion  of  the  premises,  and  placed  them  in 
targe  of  the  caretaker,  who  remained  in  possession 
Jely  with  the  view  to  prevent  trespass  upon  and 
jnry    to  the  property;  that  he  derived  no  profit 

benefit  whatever  on  behalf  of  the  company  or  as 
pridator  from  retaining  possession  of  the  premises, 
it  on  the  contrary,  he  said  he  had  incurred  costs — 
a.,  the  costs  of  preservation  of  the  property,  that 
was  impossible  to  sell  the  business  of  the  company 
a*  going  concern,  and  that  he  had  never  intended 
do  so,  but  that  he  intended  as  soon  as  possible  to 

1  the  premises  and  such  of  the  company's  plant  as 
ib  thereon,  and  was  taking  the  necessary  steps  for 
at  purpose. 

3n  the  29th  of  May,  1894,  the  liquidator  was  served 
Si  a>  magistrate's  summons  for  the  amount  of  the 
eav.  The  liquidator  opposed  this  summons,  but  an 
kesr  was  made  for  the  payment  of  the  rates  forth- 
fe9  and  the  vestry  threatened  to  distrain  for  the 
mmt  thereof  on  the  company's  premises.  The 
sent  application  was  a  summons  adjourned  into 
rt  tobe  treated  as  a  motion. 


Jones,  for  the  vestry. — The  question  is 
the  occupation  of  the  liquidator  was  a  bene- 
J  occupation  or  not  by  the  company. 
ie>  referred  to  In  re  International  Marine  Hydro- 
*c  Co.,  33  W.  R.  587,  28  Ch.  D.  470;  In  re 
fcwrr?  Arms  and  Ammunition  Co.,  33  W.  B.  585, 
It*  D.  474 ;  Hicks  v.  Dunstable  Overseers,  48  J.  P. 
:  X*  re  West  Hartlepool  Iron  Co.,  34  L.  T.  N.  S. 
3B4  W.  B.  Dig.  68;  In  re  Watson,  Kipling,  &  Co., 
|T.   3.  574,  23  Ch.  D.  500. 

^^-  Wood,  for  the  liquidator. — There  has  not  been 
*»  beneficial  occupation  as  would  entitle  a  land- 


lord to  distrain :  A  distress  will  not  be  allowed  by 
the  court  to  be  issued  after  a  winding  up,  but  the 
applicants  must  come  in  and  prove  with  the  other 
creditors :  Companies  Act,  1862,  ss.  85,  87,  and  163. 
In  the  exercise  of  its  discretion  the  court  does  not 
permit  a  distress  after  a  winding  up.  This  case  is 
within  In  re  Watson,  Kipling,  &  Co.  The  liquidator 
never  retained  possession  of  the  premises  for  the  pur- 
pose of  carrying  on  the  business  of  the  company  as  a 
going  concern  ;  if  he  had,  the  case  would  have  been 
different.  [Vaughan  Williams,  J.,  referred  to  In 
re  Lundy  Granite  Co.,  19  W.  B.  609,  L.  B.  6  Ch.  App. 
462 ;  In  re  Oak  Pits  Colliery  Co.,  30  W.  B.  759,  21 
Ch.  D.  322.] 

Chester  Jones  replied. 

Vaughan  Williams,  J.— I  think  that  the  vestry 
are  entitled  to  have  these  rates  paid  in  full. 
That  is,  in  other  words,  I  think  they  ought  to 
be  allowed  to  distrain  for  them,  and  that  I  ought 
under  the  circumstances  to  discharge  the  order 
restraining  them  from  so  doing,  and  to  leave  them  to 
their  rights  on  that  basis.  There  has  been  a  con- 
siderable difference  of  opinion  in  the  various  cases 
cited,  and  I  do  not  think  that  any  amount  of  legal 
ingenuity  could  maintain  the  proposition  that  all  the 
judgments  can  stand  together.  I  certainly  give  up 
that  task.  I  am  going  to  adopt  the  view  of  Bowen, 
L.J.,  in  In  re  National  Arms  and  Ammunition  Co.  No 
later  case  than  that  has  been  cited  to  me.  I  do  not 
say  that  that  is  a  decision  of  the  Court  of  Appeal  in 
favour  of  the  view  I  am  about  to  take ;  but  Bacon, 
V.C.,  had  suggested  in  In  re  West  Hartlepool  Iron  Co. 
that  the  test  of  whether  the  rates  were  payable  in 
full  was  whether  there  had  been  a  beneficial  enjoy- 
ment by  the  liquidator,  mere  possession  or  occupation 
not  being  sufficient.  Upon  that  Bowen,  L.  J.,  says : 
"  I  wish  to  add  that  I  am  not  satisfied  that  the  test 
given  by  Bacon,  V.C.,  in  In  re  West  Hartlepool  Iron 
Co.  is  the  true  one.  I  am  disposed  to  think  that  the 
true  test  is,  whether  there  has  been  a  beneficial 
occupation  within  the  ordinary  meaning  of  those 
words  in  cases  as  to  rating,  and  I  wish  to  leave  this 
question  open  in  case  it  should  ever  call  for  decision." 
I  intend  to  adopt  that  view.  The  Companies  Acts  take 
away  the  power  of  distress  upon  the  property  of  a  com- 
pany after  the  commencement  of  a  winding  up ;  but  they 
give  the  court  a  discretion  to  allow  the  distress  to  goon. 
The  question,  therefore,  is,  whether  the  court  should 
in  its  discretion  allow  it  to  go  on  in  this  case.  It  is 
admitted  that  the  rate,  in  so  far  as  it  constitutes  a 
debt,  constituted  a  debt  which  was  incurred  after  and 
not  before  the  liquidation,  so  that  it  is  not  a  case  in 
which  it  can  be  said  that  the  persons  to  whom  the 
rate  is  due  ought  to  come  in  and  prove  pari  passu 
with  the  other  persons  who  were  creditors  at  the  date 
of  the  liquidation.  The  vestry  are  creditors;  they 
have  become  so  since  the  commencement  of  the 
liquidation.  I  cannot  see  why  a  debt  for  rates 
should  not  be  paid  just  as  much  as  a  debt  for 
rent  of  premises  or  in  respect  of  anything  else 
which  a  liquidator  acquires  or  uses  after  the  com- 
mencement of  the  liquidation.  He  may  have  to 
hire  new  premises,  in  which  case  he  would  have 
to  pay  the  rent  in  full ;  or  he  may  have  to  occupy 
the  old  premises,  and  keep  the  landlord  out  of 
possession.  If  he  does  that  he  would  have  to  pay 
also.  In  either  case,  whether  he  acquires  new  pre- 
mises or  continues  to  hold  the  old  ones,  he  would 
have  to  pay  the  rates  in  respect  of  the  occupation 
which  he  has.  In  these  circumstances  I  think  that 
the  test  proposed  by  Bowen,  L.J.,  is  much  the  plainest 
and  simplest,  namely,  has  there  been  a  beneficial 
occupation  by  the  liquidator  of  these  premises  within 
the  ordinary  meaning  of  the  words   in  the  rating 
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statutes  ?  and  it  cannot  be  disputed  that  in  this  case 
there  has  been  such  occupation.    Having  said  that,  I 
wish  to  make  one  observation  about  the  effect  of  the 
decision  of  the  court  as  distinguished  from  the  obser- 
vations of  the  judges  in  In  re  National  Arms  and 
Ammunition   Co.     It  seems  to  me  that,   after  the 
decision  in  that  case,  it  is  impossible  to  say  that  the 
decision  in  In  re  Watson,  Kipling,  <fc  Co.  can  stand, 
in  so  far  as  it  draws  any  decision  between  rates  and 
rent.     I  think  that  all  the  Lords  Justices  in  In  re 
National  Arms  and  Ammunition  Co.  decide  that  case 
on  the  basis  that  rents  and  rates  must  for  this  pur- 
pose be  dealt  with  as  being  upon  the  same  foot- 
ing;   but  even  if  this    were  a  cat  e  of    rent,  Mr. 
Wood  could    not   be  heard    to  say  that   the  rent 
would  not  be    payable  in  full   if  there   was  only 
an  occupation  for  the  purpose  of  obtaining  a  good 
price,    even    though    the  premises  might   be    used 
in  the  meantime  for  the  storage  of  the  plant  and 
machinery  of  the  company.     Certainly,  that  does  not 
seem  to  be  warranted  by  anything  laid  down  by  Kay, 
J,,  in  In  re  Watson,  Kipling,  &  Co.    He  says  there : 
"lam  not  satisfied  that  the  question  of  the  payment 
of  rates  should  be  determined  on  absolutely  the  same 
principle  as  that  of  the  payment  of  rent  due  to  a 
landlord,   because    there   is    this  difference,  as  was 
pointed  out  by  Mr.  Rigby,  and  I  agree  that  it  is  a 
substantial  distinction :  in  the  case  of  a  landlord  the 
company  occupying  his  property  are  keeping  him  out 
of   possession,  ana  if  the  company  have,   and  de- 
liberately exercise,  enjoyment  of  the  property  of  the 
landlord,  no  doubt  the  rent  ought  to  be  paid  in  full." 
I  should  say  that  he  means  by  that  that,  if  the 
liquidator  chooses  to  occupy  premises  while  waiting 
to  get  a  good  price,  he  would  have  to  pay  the  rent  in 
full,  and  I  do  not  think  that  Mr.  Wood  can  rely  upon 
that  judgment  in  support  of  his  argument.    This  case 
is  really  unarguable  unless  one  is  to  fall  back  upon  the 
test  laid  down  by  Bacon,  Y.C.     According  to  that, 
mere  possessory  occupation  is  not  sufficient  to  make 
the   liquidator   liable  ;    but    there   must   be    some 
beneficial  enjoyment  also.     It   seems  to  me  that, 
having  regard  to  the  subsequent  cases,  that  case  can 
no  longer  stand.     In  in   re  Oak  Pitts  Colliery  Co. 
Iindley,  L.J.,  says :  "  No  authority  has  yet  gone  the 
length  of  deciding  that  a  landlord  is  entitled  to  dis- 
train for,  or  be  paid  in  full,  rent  accruing  since  the 
commencement  of  the  winding  up,  where  the  liquida- 
tor has  done  nothing  except  abstain  from  trying  to 
get  rid  of  the  property  which  the  company  holds  as 
lessee."     He  does  not,  however,  go  the  length  of 
affirming  the  test  laid  down  by  Bacon,  V.C.  It  seems 
to  me  that,  if  the  liquidator  deliberately  chooses  to 
occupy  the  premises  because  he  thinks  he  may  get  a 
better  price  by  waiting  before  selling  them,  and  a 
loss  to  the  company  would  be  avoided  by  his  so  wait- 
ing, he  must  pay  the  rates  in  respect  of  his  occupation 
in  full.    The  order  of  the  20th  of  June  must  therefore 
be  discharged. 

Solicitors,  William  Lewis;  H.  <fc  W.  Priest. 


Q.JB.  Div.  (Divisional  Court)  j 


Nov.  3. 


(Wright  and  Collins,  JJ.) 
Attorney-General  v.  Conduit  Colliery  Co.  (a.) 

Highway — Local  government — Local  hoard — Right  of 
local  board  to  have  old  level  of  highway  maintained — 
Obstruction    by   third  party — Highways  Act,   1878 


(a.)  Reported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 


(41  &  42  Vict.  c.  77),  s.  27— Public  HeaUh  Ad,  1875 
(38  cfc  39  Vict.  c.  55),  s.  149. 

A  local  board  had  vested  in  them  a  highway  acrou 
which  a  railway  company  carried  its  line  on  the  level  of 
the  highway.  The  defendants,  by  mining  operationi, 
caused  a  subsidence  in  the  highway  and  surrounding 
country  without  damaging  the  surface.  The  railway 
company,  to  keep  their  line  at  the  original  level,  placed 
ballast  under  the  rails  as  the  highway  subsided,  so  thai 
an  embankment  was  created  which  effectually  obtruded 
the  highway. 

Held,  that,  as  there  was  no  evidence  that  the  defend- 
ants intended  to  further  work  the  mines,  there  vat  w 
right  to  an  injunction  ;  and,  also,  that  the  damage  to  tin 
highway  flowed  from  the  railway  company,  and  net 
from  the  defendants. 

Semble  (per  Collins,  J.),  that  the  local  board  had* 
cause  of  action  for  infringement  of  their  right  to  km 
the  highway  kept  at  its  original  level. 

Votion  for  judgment  on  admissions  and  the  report 
of  a  referee. 

The  action  was  an  information  by  the  Attorney- 
General  on  the  relation  of  the  Brownhilis  Local 
Board,  and  by  it  an  injunction  was  claimed  to  restrsa 
the  defendants  from  causing  a  nuisance  upon,  and 
damage  to,  the  highway  by  letting  down  the  sorfae; 
and  a  sum  of  £1,400,  being  the  alleged  esumifal 
costs  of  making  a  subway  under  the  railway  to  render 
the  road  passable,  was  claimed  as  damages. 

The  defendants,  a  colliery  company,  had,  by  mining 
operations,  caused  a  subsidence  in  Lion-lane  (a  high- 
way) and  the  neighbouring  district.  The  London  asi 
North- Western  Co.'s  line  crossed  lion-lane  on  At 
level  of  the  highway.  In  order  to  maintain  the  tall ; 
of  the  line,  the  railway  company,  as  the  highv^ 
subsided,  placed  ballast  under  the  rails,  creating 
thereby  an  embankment  which  obstructed  the  higar 
way  and  prevented  the  public  from  using  it. 

The  facts  and  arguments  appear  fully  in  the  jodf* 
ments. 

Jelf,  Q.C.,  and  Distumal,  appeared  for  ttf 
plaintiffs. 

Moulton,  Q.C.,  and  Mclntyre,  for  the  defendants* 

Cur,  adv.  *•&  \ 

Nov.  19.— The  following  written  judgments  wal 
delivered : — 

"Weight,  J. — This  is  a  motion  for  judgment 
admissions  and  on  the  report  of  a  referee,  1 
relators  are  a  local  board,  in  whose  district  is  a  n 
called  Lion-lane,  across  which  the  London  I 
North-Western  Railway  Co.  about  1854  caniei 
railway  on  the  level  in  the  ordinary  way,  but,  so  i 
as  at  present  appears,  without  any  specific  authori 
At  some  subsequent  time  the  defendants  worked  tf 
coal  in  the  usual  and  proper  manner  under  and  in 
neighbourhood  of  Lion-lane,  with  the  result  tntl 
gradual  and  uniform  subsidenoe  of  a  large  area  of  grd 
occurred,  and  altered  the  level  of  the  lane  and  of  I 
railway,  together  with  the  rest  of  the  sunomnfi 
land. 

There  is  no  admission  or  finding  that  any  sol 
damage  has  been  caused  to  the  roadway  itself  by  \ 
subsidence,  or  that  it  has  been  thereby  rendi 
less  convenient  in  itself,  or  that  the  relators 
been  or  will  be  thereby  put  to  any  expense, 
what  has  happened  is  this.  The  railway  cor 
from  time  to  time,  as  the  country  and  M 
line  gradually  subsided,  have  placed  ballast  nfl 
their  rails  so  as  to  maintain  the  original  s. 
of  the  line,  with  the  ultimate  result  that* 
place  of  a  level  crossing,  there  is  now  an  i 
bankment  some  ten  feet  high  barring   the  list 
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the  lane.  The  relators  claim  that  the  lane  is  vested 
in  them  as  the  urban  sanitary  authority,  and 
they  faring  this  action  for  the  purpose  of  obtaining 
some  relief  against  the  defendants.  In  the  first  place 
they  claim  an  injunction  to  restrain  the  defendants 
from  causing  further  subsidence ;  but,  as  to  this  part 
of  the  claim,  it  is  enough  to  say  that  there  is  no 
admission  or  finding  that  further  subsidence  is  likely 
to  occur  without  further  working  of  the  coal,  or  that 
any  further  working  of  the  coal  is  threatened  or 
intended  by  the  defendants ;  and  we  cannot,  on  the 
materials  before  us  draw  any  such  inference. 

The  only  other  claim  is  for  £1,400  as  the  "  cost  of 
making  road  passable  by  construction  of  subway 
underneath  the  railway."  As  to  this,  again,  it  may 
be  enough  to  say  that  no  such  expenditure  has  bees 
imrred,  or  is  to  be  incurred,  by  the  plaintiffs,  nor, 
probably,  have  the  plaintiffs  any  power  to  construct 
mch  a  subway,  unless  by  the  consent  of  the  railway 
.company.  The  real  object  of  the  action  is  to  obtain 
ai  damages  such  a  sum  as  will  provide  funds  for  the 
construction  of  a  subway. 

The  defendants  are  not  under  any  such  liability  to 
the  relators.  It  is  not  the  defendants  who  have 
placed,  or  who  maintain,  the  obstruction  which  is 
the  real  ground  of  complaint.  The  remedy,  if  any, 
is  against  the  railway  company.  They  have  special 
statutory  power  to  make  a  proper  subway,  ana,  as- 
suming that  the  lane  was  dedicated  to  the  public 
before  the  construction  of  the  railway,  it  may  be 
that,  on  the  doctrine  applied  in  Qeddis  v.  Bann  Reser- 
voir G».y  3  App.  Cas.  430,  26  W.  B.  Dig.  259,  and  in 
Oliver  ▼.  North-Eastern  Bailway  Co.,  L.  E.  9  U.  B. 
409,  22  W.  B.  Dig.  208,  they  can  be  compelled  to 
abate  the  nuisance,  or,  indeed,  that  apart  from  that 
doctrine  they  are  liable  to  indictment. 

But  although  the  action  fails  so  far  as  regards  its 
only  substantial  objects,  it  is  suggested  in  argument 
that  the  relators  are  entitled  to  nominal  damages 
and  costs  of  action  on  the  ground  that  the  soil  of  the 
highway  is  vested  in  them  by  the  Public  Health  Act, 
and  that  any  alteration  in  the  level  is  an  infringe- 
ment of  that  proprietary  right.  I  doubt  whether, 
assuming  the  highway  to  be  repairable  by  the  in- 
habitants at  large,  and,  therefore,  vested  in  the 
relators,  the  decision  in  Coverdale  v.  Charlton,  27 
W.  B.  257,  4Q.B.D,  104,  is  applicable  so  as  to  give 
a  right  of  action  where  there  is  no  real  damage,  but 
I  do  not  think  it  necessary  to  decide  this  important 
question,  in  relation  to  which  Smith  v.  Thackerah,  14 
W.  B.  832,  L.  B.  1  C.  P.  564,  may  have  to  be  con- 
sidered. 

The  defendants  claim  to  be  entitled  under  the  pro- 
visions of  an  inolosure  award  as  against  the  surface 
owners  to  let  down  the  surface  by  proper  mining,  and 
if  they  are  so  entitled,  then  it  appears  to  me  that  the 
provisions  of  the  Highway  Act,  1878,  s.  27,  control 
the  operation  of  the  Public  Health  Act,  1875,  and,  in 
my  opinion,  under  that  section  no  action  could  be 
maintained  except  for  actual  damage.  It  may  even 
be  arguable  that  the  case  of  Dudley  Canal  Co.  v.  Graze- 
brook*  1  B.  &  Ad.  59,  and  not  Knowles  v.  Lancashire 
and  Yorkshire  Bailway  Co.,  14  App.  Cas.  248, 37  W.  B. 
Dig.  121,  applies,  and  that  negligent  or  improper 
working  must  be  shown.  But  it  seems  to  me  that  the 
ease  comes  before  us  in  a  way  which  does  not  enable 
us  to  deal  satisfactorily  with  these  questions.  The 
attention  of  the  parties  has  never  been  directed  even 
to  the  initial  question  whether  lion-lane  is  a  highway 
repairable  by  the  inhabitants  at  large.  It  is  said  to 
he  doubtful  whether  it  was  a  highway  at  all  in  1854, 
but,  unless  it  was  a  public  highway  before  1835,  it 
eannot  have  been  a  highway  repairable  by  the 
inhabitants  at  large  unless  by  virtue  of  proceedings 
as  prescribed  by  the  Highways  Act,  1835,  or  by  the 


Public  Health  Act,  and  no  such  proceedings  are 
alleged.  Nor  are  there  any  admissions  or  findings 
which  enable  us  to  say  whether  the  defendants  have 
not,  under  the  inolosure  award,  a  right  as  against 
the  surface-owners  to  let  down  the  surface.  It  seems 
to  be  admitted  that  they  have,  unless  the  soil  of  the 
roadway  is  to  be  taken  to  be  excepted,  but  it  is  at 
least  arguable  that  they  have  the  same  rights  in 
respect  of  the  adjoining  lands,  subject  to  the 
provisions  of  the  Public  Health  Act  as  altered  by  the 
Highway  Act,  1878. 

The  attention  of  the  parties  not  having  been 
directed  to  these  points,  and  the  admissions  and 
findings  not  being  sufficient  to  enable  us  to  come  to 
any  satisfactory  conclusions  upon  them,  and  the 
relators  having  clearly  failed  on  the  only  real  point 
which  they  came  here  to  argue,  I  think  that  the 
motion  for  judgment  must  be  dismissed,  leaving  it 
open  to  either  party  to  bring  the  action  on  for  trial, 
if  they  think  it  worth  while,  on  the  question  of 
nominal  damagPSi 

Collins,  J. — In  this  case  the  plaintiffs,  a  loca 
authority,  in  whom  a  highway,  being,  as  I  assume 
(for  the  defendants  did  not  dispute  it),  a  highway 
repairable  by  the  inhabitants,  is  vested  under  the 
Public  Health  Act,  seek  to  recover  damages  from  the 
defendants,  who  are  mineowners,  for  the  withdrawal 
by  them  of  vertical  and  lateral  support,  which  has 
had  the  effect  of  letting  down  the  highway  to  the 
extent  of  about  10  feet.  The  subsidence  of  the  high- 
way is  part  of  a  general  subsidence  of  a  large  tract  of 
country  brought  about  by  the  defendants*  workings, 
and  no  inconvenience  would  be  caused  to  the  public 
and  no  expense  to  the  plaintiffs  but  for  the  fact  that 
a  railway  crossed  the  highway  at  its  original  level, 
and  while  the  highway  has  been  allowed  to  subside 
the  railway  has  been  maintained  at  its  old  level.  The 
consequence  is  that  the  railway  now  crosses  the  road 
on  a  solid  wall  or  embankment  10  feet  high,  forming 
an  absolute  bar  to  the  passage  of  traffic.  Before 
beginning  the  workings  which  caused  the  subsidence 
the  mineowners  gave  to  the  railway  company  notice, 

Sursuant  to  the  Bail  ways  Clauses  Act,  but  the  latter 
eolined  to  purchase,  preferring  to  bear  the  expense 
of  such  works  as  should  be  necessary  in  order  to 
maintain  the  line  at  its  old  level.  This  case  comes 
before  us  upon  admissions  and  upon  the  finding  of  a 
referee,  and  it  is  found  as  a  fact  that  the  road  in  ques- 
tion was  an  ancient  highway  and  public  carriage-  way 
at  the  date  when  the  railway  was  made ;  and  though 
this  admission  in  no  way  binds  the  railway  company, 
the  rights  of  the  parties  to  this  action  must  be  ascer- 
tained on  the  basis  of  such  being  the  fact.  There  is 
no  special  provision  whatever  in  the  railway  com- 
pany's Act  providing  for  the  crossing  of  this  road. 
There  is  merely  a  general  power  authorizing  the 
undertakers  to  make  and  maintain  the  railway  m  the 
lines  and  at  the  levels  shown  on  the  plans ;  and  it  is 
admitted  that  the  rails  are  now  at  the  level  shown  on 
such  plans.  The  plaintiffs  contend  that  they  can 
recover  from  the  mineowners  the  estimated  cost  of 
making  a  subway  under  the  railway  as  part  of  the 
damages  flowing  from  the  subsidence  brought  about 
by  his  acts.  The  mere  statement  of  this  proposition 
seems  to  carry  with  it  its  refutation.  In  what  sense 
can  the  railway  embankment  be  said  to  be  caused  by 
or  legally  consequent  upon  the  subsidence  P  On  the 
assumption  that  the  road  was  a  public  highway  the 
railway  company  had  no  right  to  cross  it  otherwise  than 
as  provided  by  section  46  of  the  Bailways  Clauses  Act, 
that  is  to  say,  over  or  under  it  if  it  was  a  carriage- 
way, or,  with  the  consent  of  justices,  on  a  level  if  it 
was  not  a  carriage-way ;  but  it  took  no  power  to 
obstruct  the  road  by  erecting  a  wall  across  it.    It  was 
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argued  that  the  railway  have  a  right  to  maintain  their 
line  at  the  original  level,  and  so  they  have ;  but  this 
could  not  justify  their  committing  a  nuisance  by 
obstructing  a  highway,  nor  can  the  defendants  be 
made  responsible  for  the  independent  wrong  of  the 
railway  company. 

Suppose,  after  the  Bill  had  passed  and  before  the 
railway  was  built,  the  road  had  sunk,  would  the 
railway  company  have  been  justified  in  building  a 
solid  wall  across  it  P  If  not,  what  difference  can  it 
make  that  the  wall  has  been  built  by  degrees,  and  not 
all  at  once  P 

I  am  clearly  of  opinion,  therefore,  that  the  defend- 
ants cannot  be  made  responsible  for  the  oosts  of 
removing  the  obstruction  placed  on  the  road  by  the 
railway  company. 

These  considerations  suffice  to  determine  the  real 
question  in  the  action  against  the  plaintiffs ;  but  it  was 
contended  by  Mr.  Moulton  that  the  plaintiffs,  being 
only  owners  sub  modo  of  the  surface  of  the  highway, 
cannot  maintain  an  action  even  for  nominal  damages, 
as,  but  for  the  existence  of  the  railway,  the  subsidence 
has  caused  them,  and  will  cause  them,  no  pecuniary  loss, 
nor  in  any  way  interfere  with  their  user  of  the  road 
under  their  various  powers.  It  seems  to  me,  how- 
ever, that  to  take  this  view  would  be  to  adopt  the 
contention  which  was  rejected  in  Coverdale  v. 
Charlton,  In  that  case  it  was  held  that  the  local 
authority  took  such  an  interest  in  the  soil  of  the  road 
as  to  enable  them  to  confer  a  right  upon  a  grantee  to 
maintain  trespass.  1  think  the  limitations  placed 
upon  their  interest  in  air  above  the  surface  in  the 
subsequent  case  of  Wandsworth  Board  of  Works  v. 
The  United  Telephone  Co.,  32  W.  E.  776,  13  Q.  B.  D. 
904,  and  upon  tne  duration  of  their  interest,  in  Bolls 
v.  The  Vestry  of  St.  George  the  Martyr,  Southwark, 
28  W.  R.  867,  14  Ch.  D.  785,  in  no  way  modify  the 
effect  of  the  former  decision  as  to  their  right  in  the 
soil  of  the  street  itself. 

Those  cases  seem  to  me  clearly  to  establish  that  a 
property,  as  distinguished  from  an  easement,  in  that 
which  constitutes  tne  street  is  vested  in  the  authority, 
and  I  think  it  would  be  to  put  an  anomalous  limitation 
upon  ownership  to  hold  that  the  persons  in  whom 
such  property  is  vested  cannot  maintain  an  action  for 
an  invasion  of  their  proprietary  rights  on  proof  of  a 
substantial  subsidence,  such  as  I  think  is  shown  in 
this  case,  even  though  unaccompanied  by  proved 
pecuniary  damage. 

"I  think,"  says  Brett,  L.J.,  in  Coverdale  v. 
Charlton,  4  Q.  B.  D.,  at  p.  121,  "that  the  local 
board  had  to  a  certain  depth  of  the  land,  and  to 
the  whole  of  the  surface,  the  ordinary  rights  of  pro- 
prietors." 

Mr.  Moulton  did  not  contend  that  an  ordinary 
owner  would  not  have  this  right  (nor  did  he  suggest 
that  there  were  any  special  limitations  in  this  case 
placed  on  the  rights  of  the  owner  of  the  surface 
unless  they  were  to  be  found  in  the  provisions  of  the 
Inclosure  Act  referred  to  in  the  admissions,  as  to 
which,  however,  he  did  not  contest  the  authority  of 
Benfieldside  Local  Board  v.  Consett  Iron  Co.,  26  W.  R. 
114,  3  Ex.  D.  54) ;  but  in  consequence  of  an  obser- 
vation from  the  bench  the  point  was  raised  and 
discussed,  and  as  the  plaintiffs'  rights  are  certainly 
not  higher  than  those  of  a  private  owner  it  is  neces- 
sary to  decide  it. 

I  have  no  doubt  whatever  that  such  an  action 
would  lie  without  proof  of  pecuniary  loss.  I  think 
the  principle  at  the  root  of  the  matter  is  "  that  the 
owner  is  entitled  to  the  support  of  the  adjoining  land 
for  his  own  land  in  its  natural  state  unaffected  by  any 
act  done  in  the  neighbouring  land,"  see  per  Willes,  J., 
delivering  the  judgment  of  the  Exchequer  Chamber 
in  Bonomi  v.  Backhouse,  7  W.  R.  667,  E.  B.  &  E., 


at  p.  657,  and  that  as  soon  as  the  condition  of  the 
plaintiffs'  land  has  been  in  fact  changed  to  &  sub- 
stantial extent  by  the  withdrawal  of  lateral  support 
the  plaintiffs  have  sustained  an  injuria  for  which 
he  may  maintain  an  action  without  proof  of  pecuni- 
ary loss.  In  the  same  case  Willes,  J.,  compares  the 
right  to  that  in  the  flow  of  a  natural  river — s  right 
which  is  unquestionably  invaded  where  a  sensible 
alteration  has  been  produced  in  the  character  of  the 
water  where  it  passes  the  plaintiffs'  land  although 
there  is  no  money  damage :  see  Ormerod  v.  Toimorde* 
Mill  Co.,  31  W.  R.  759,  11  Q.  B.  D.  155,  and  Oroulq 
v.  Lightowler^  15  W.  B.  801,  L.  B.  2  Ch.  App.  478. 

That  such  is  the  true  principle — i.e.,  that  it  is  the 
subsidence,  and  not  the  pecuniary  loss,  which  grounds 
the  cause  of  action — is,  I  think,  apparent  from  those 
decisions  which  establish  that,  on  proof  that  to 
weight  of  a  newly-erected  house  has  not  contributed 
to  the  subsidence,  its  value  may  be  recovered  by  way 
of  damage,  consequent  on  the  original  injury  in  an 
action  against  the  adjoining  owner  who  has  with- 
drawn the  support  of  the  adjacent  land:  Bromi. 
Robins,  4;  H.  &  N.  186,  7  W.  B.  Dig.  89;  Hameri. 
Knowles,  9  W.  B.  615,  6H.&N.  454.  In  these  cases 
the  fall  of  the  house  itself  could  give  no  cause  of 
action,  for  there  was  no  right  to  have  it  supported, 
therefore  an  injuria  giving  a  right  of  action  had  to 
be  shown  before  the  consequential  damage  by  reason 
of  the  falling  house  could  be  claimed,  and  such  as 
injuria  was  shown  on  proof  that  the  unincumbered 
soil  would  have  subsided  although  no  pecuniary 
damage  even  to  the  extent  of  a  farthing  was  suggested 
or  proved  had  not  the  house  been  there. 

The  judgments  in  the  Barley  Main  CoUiery  Co. 
v.  Mitchell,  32  W.  B.  947,  14  a  B.  D.  125,  11 
App.  Cas.  127,  34  W.  B.  Dig.  108,  which,  it « 
suggested,  countenanced  the  contrary  view,  seem  to 
me  to  be  entirely  opposed  to  it.  In  the  Court  of 
Appeal  Lord  Esher  throughout  treats  the  subsides* 
itself  as  the  cause  of  action,  and  Bowen  and  Frji 
L.J  J.,  both  express  their  preference  for  that  view. 
In  the  House  of  Lords  nothing  to  the  contrary  of 
this  is  said  by  any  of  the  learned  lords,  and  it  is 
formulated  in  most  distinct  terms  by  Lord  Ftogerald 
in  four  propositions,  of  which  the  first  and  fourth  are 
as  follows: —  1 

1.  The  owner  of  the  surface  has  a  natural  and  legal 
right  to  the  undisturbed  enjoyment  of  that  surface  in 
the  absence  of  any  binding  agreement  to  the 
contrary. 

4.  When,  in  consequence  of  (the  owner  of  tat 
minerals)  not  leaving  or  providing  sufficient  supports, 
a  disturbance  of  the  surface  takes  place,  that  dis- 
turbance is  an  invasion  of  the  right  of  the  owner  of 
the  surface,  and  constitutes  his  cause  of  action. 

I  do  not  think  the  words  of  Lord  Cranworth  » 
Bonomi  v.  Backhouse  in  any  way  conflict  with  tie*, 
view.  He  says,  "  His  (i.e.,  the  plaintiffs)  right kj 
right  to  the  ordinary  enjoyment  of  hia  land,  aaai 
ti&  that  ordinary  enjoyment  is  interfered  wfta 
he  has  nothing  of  which  to  complain."  I  think 
he  merely  means  that  there  must  be  some  rest. 
sensible  interference  with  the  land,  and  that  hi 
did  not  mean  to  suggest  that  the  ordinary  enjoys 
ment  of  the  land  was  not  interfered  with  where?* 
the  damage  caused  by  such  interference  was  1 
measurable  in  money.  He  is  merely  excluding 
causes  of  action  interferences  so  alight  as  to  00 
under  the  rule  de  minimis.  No  doubt  learned  judgd 
have  not  always  used  the  words  damage  and  injaj 
in  their  strictest  technical  sense  in  dealing  with  seol 
questions.  It  was  frequently  quite  unnecessary  to  dl 
so,  as  there  was  pecuniary  damage  as  well  as  injury*  ] 

Another  source  of  some  confusion  is  that  damagaj 
not   measurable   in    money,    has    been   treated 
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equivalent  to  a  physical  alteration  so  small  as  to 
amount  to  nothing  in  contemplation  of  law,  an  obser- 
1  ration  which  may,  perhaps,  explain  Smith  v. 
Thuktrah,  which  is  the  only  case,  so  far  as  I  know, 
which  might  seem  to  throw  doubt  on  the  principle 
which  I  have  stated.  The  report,  too,  of  that  case 
in  35  L.  J.  C.  P.  276  gives  some  ground  for  sup- 
posing that  the  weight  of  the  buildings  may  have 
oontnouted  to  the  subsidence;  see  the  judgment  of 
Byles,  J.,  and  the  argument  of  defendant's  counsel. 

On  the  whole  I  am  dearly  of  opinion  that  an 
ordinary  owner  could  maintain  an  action  for  nominal 
damages  on  the  facts  in  this  case,  and,  as  I  have 
already  said,  I  think  the  local  authority  stands  in  no 
worse  position,  subject  to  another  point,  which  was 
not,  indeed,  taken  by  counsel,  but  which  was  raised 
during  the  argument,  and  must  be  decided,  viz.,  the 
effect  of  section  27  of  the  Highway  Act,  1878,  which 
permits  the  mineowner  to  mine  just  as  he  might  do 
u  the  road  had  not  become  vested  in  the  authority, 
"but  so,  nevertheless,  that  in  such  working  or 
getting  no  damage  shall  be  done  to  the  road  or  high- 
way." "  Boad  or  highway  "  in  this  connection  cannot 
mean  the  right  of  passage  only  as  distinguished  from 
that  which  constitutes  the  street,  and  I  do  not  think 
the  word  "  damage  "  is  used  to  denote  only  damage 
measurable  in  money,  or  that  the  section  was  in- 
tended to  give  the  miner  larger  rights  against  a  local 
authority  than  he  would  have  had  against  any  other 
owner  of  the  surface  only,  so  as  to  debar  the  former 
from  string  without  showing  pecuniary  loss  where  the 
latter  might  sue  for  the  injuria  only. 

The  argument  which  might  be  urged  against  the 
view  which  I  have  taken,  based  on  the  absence  of 
any  provision  for  compensation  to  the  mineowner,  is 
to  some  extent  met  t>y  the  observations  of  Brett, 
LJ.t  in  Coverdale  v.  Charlton,  and  when  it  is  remem- 
bered that  the  origin  of  highways  is  dedication, 
which  is  prima*  facie  a  renunciation  by  the  grantor  of 
the  right  to  derogate  from  his  grant  by  interfering 
with  the  enjoyment  of  the  highway,  the  alleged 
injustice  could  hardly  in  most  cases  amount  to  a  real 
grievance.  As  against  the  adjoining  mineowner,  in 
the  absence  of  some  contract  between  him  and  the 
dedicating  owner,  there  is  no  alteration  of  rights, 
and,  therefore,  nothing  to  compensate.  What  would 
be  the  position  of  the  local  authority  if  at  the  time 
of  the  dedication  there  were  rights  subsisting  for 
third  persons  against  the  grantor,  it  is  not  necessary 
to  determine,  as  there  is  no  suggestion  that  any  such 
rights  existed  in  this  case. 

Lastly  remains  the  claim  for  an  injunction.  Upon 
tins  part  of  the  case  I  think  the  plaintiffs  have  not 
made  out  such  a  case  of  probable  continuance  by  the 
defendants  of  workings  likely  to  affect  the  highway 
at  to  warrant  us  in  granting  an  injunction. 

In  the  result,  I  think  the  plaintiffs  are  entitled  to 
judgment,  with  nominal  damages  against  the  defend- 
ants, but  as  they  have  failed  in  the  real  claim  in  the 
action,  I  think  it  should  be  without  costs. 

Motion  re/used. 

Solicitors  for  the  plaintiffs,  F.  Needham,  for  Stanley 
*  Jackson,  Walsall. 

Solicitors  for  the  defendants,  Smiles,  Ollard,  &  Yates, 
far  Duignan  <fc  Elliot,  Walsall. 


Hunacg. 

Pi8&.t&,L-J     ""  J- 21;  Feb.  4. 

In  re  H.  W.  Straohan  (Deceased),  (a.) 

Lunacy —Practice — Documents  filed  upon  a  petition  for 
an  inquiry — Inspection. 

By  two  wills  a  testator  bequeathed  all  his  property  to 
E.  S.  In  April,  1894,  a  petition  for  an  inquiry  as  to 
the  sanity  of  the  testator  was  presented  by  J,  A.  S.,  and 
with  it  certain  affidavits  were  filed  in  the  Lunacy  Office. 
The  testator  died  in  June,  1894,  without  having  been 
found  a  lunatic. 

An  action  was  commenced  in  the  Probate  Division  by 
J.  A.  S.  against  E.  S.  to  set  aside  tlie  wills  of  the  testator 
on  the  ground  of  want  of  testamentary  capacity  and 
undue  influence.  E.  S.  applied  for  liberty  to  inspect 
the  above-mentioned  petition  and  documents  filed  there- 
with. 

Held,  that,  under  the  circumstances,  such  liberty  ought 
not  to  be  given. 

The  practice  as  to  the  inspection  of  documents  filed  in 
Lunacy  considered. 

This  was  an  appeal  from  an  order,  dated  the  15th 
of  January,  1895,  of  Bigby,  L.J.,  sitting  in  Lunaoy, 
whereby  leave  was  given  to  Mrs.  E.  Sandford  to 
inspect  certain  documents  filed  in  Lunacy. 

H.  W.  Straohan  was  a  person  of  unsound  mind, 
though  not  so  found  by  inquisition.  In  the  months 
of  February  and  March,  1894,  he  made  two  wills, 
each  in  favour  of  Mrs.  E.  Sandford.  In  the 
month  of  April,  1894,  a  petition  for  an  inquiry 
in  Lunacy  was  presented  by  his  brother,  J.  A. 
Straohan,  and  certain  affidavits  were  filed  therewith. 
The  said  H.  W.  Strachan  died  on  the  13th  of  June, 
1894,  without  any  order  having  been  made  upon  the 
lunacy  petition.  Thereupon  an  action  was  com- 
menced in  the  Probate  Division  by  the  said  J.  A* 
Strachan  against  Mrs.  E.  Sandford,  whereby  it  was  in 
effect  sought  to  avoid  the  said  wills  of  H.  W.  Straohan 
upon  the  ground  of  want  of  testamentary  capacity 
and  undue  influence.  Mrs.  E.  Sandford  obtained  dis- 
covery in  the  probate  action,  but  J.  A.  Straohan  suc- 
cessfully claimed  privilege  in  respect  of  copies  of  the 
lunaoy  petition  and  the  affidavits  filed  therewith. 

Mrs.  E.  Sandford  then  petitioned  in  Lunacy  asking 
that  she  might  be  at  liberty  to  inspect  the  petition, 
affidavits,  and  all  other  documents  m  the  lunacy  pro- 
ceedings in  order  to  ascertain  what  allegations  as  to 
the  mental  incapacity  of  H.  W.  Strachan  were  in- 
tended to  be  made  in  the  probate  action. 

The  master  in  Lunacy  made  an  order  giving  to 
Mrs.  E.  Sandford  the  liberty  she  sought,  and  his 
order  was  affirmed  by  Bigby,  L.J.,  on  the  15th  of 
January,  1895. 

From  that  decision  J.  A.  Straohan  appealed. 
Oswald,  Q.C.,  and  Pritchard,  for  J.  A.  Strachan, 
argued  that  the  documents  in  question  came  into 
existence  solely  for  the  purposes  of  the  lunacy  pro- 
ceedings, and  that  they  were  privileged :  Pearce  v. 
Foster,  33  W.  B.  919,  15  Q.  B.  D.  114;  Nordon  v. 
Defries,  30  W.  B.  612,  8  Q.  B.  D.  508 ;  Bullock  v. 
Corry,  26  W.  B.  330,  3  Q.  B.  D.  356.  They  urged, 
further,  that,  the  deceased  having  never  been  found  a 
lunatic,  the  documents  in  question  were  privileged,  as 
they  really  belonged  to  J.  A.  Strachan  [Lindley, 
L.J. — Is  it  not  really  a  question  as  to  the  rule  in 
Lunacy  P] ;  that  the  matter  was  concluded  by  the  result 
of  the  application  for  discovery  in  the  probate  action; 

(a.)  Reported  by  W.  Soorr  Thompson,  Esq.. 
Barrister-at-Law. 

24 


870 


THE  WEEKLY  REPORTER.       cap*  18,  i*».]     Vol.  XLm. 


Lunacy. 


Ik  re  H.  W.  Straohak  (Deceased). 


Lunacy. 


and  that  to  grant  the  inspection  sought  would,  in 
effect,  be  to  permit  the  defendant  in  the  probate 
action  to  see  the  plaintiffs'  brief ;  and  that,  in  any 
event,  to  grant  the  inspection  sought  was  a  matter 
within  the  discretion  of  the  court:  In  re  Wood,  12 
W.  B.  293,  4  De  G.  J.  &  S.  134 ;  In  re  Smyth,  29 
W.  E.  585,  16  Ch.  D.  673. 

BuckneU,  Q.C.,  and  English  Harrison,  for  Mrs.  E. 
Sandford,  argued  that,  as  Mrs.  Sandford  was  the 
universal  legatee  of  the  alleged  lunatic,  she  was 
entitled  to  inspect  the  documents. 

They  referred  to  In  rt  Silcock,  1  N.  B.  4,  11  W.  E. 
Ch.  Dig.  56 ;  In  re  Campbell,  28  W.  R.  480,  13  Ch.  D. 
323;  Vivian  v.  Little,  31  W.  B.  891,  11  Q.  B.  D.  370; 
Oarrow  v.  Ferrior,  16  W.  B.  922,  L.  B.  3  Ch.  App. 
719. 

Oswald,  Q.C.,  in  reply,  referred  to  Lord  Salisbury 
v.  Nugent,  32  W.  B.  221,  9  P.  D.  23,  and  In  re 
Scarlett,  21  W.  B.  717,  L.  B.  8  Ch.  App.  739. 

Lendley,  L. J. — Before  I  deal  with  the  objections 
raised  to  the  inspection  of  the  documents  in  question 
by  Mrs.  Sandford,  who  desires  to  see  them,  I  will 
consider  the  right  of  anyone  to  inspect  documents 
under  the  control  of  the  judges  in  Lunacy. 

It  is  not  the  practice  in  Lunacy  to  produce  docu- 
ments in  the  office  to  anyone  who  wants  to  see  them. 
No  one  is  allowed  to  see  them  without  an  order  of 
one  of  the  masters  or  of  a  judge  in  Lunacy :  see  In  re 
Silcock  and  In  re  Wood.  A  person  who  has  no 
interest,  except  curiosity,  to  see  such  documents  is 
not  allowed  to  see  them.  On  the  other  hand,  anyone 
who  can  satisfy  the  master  or  judge  that  he  desires 
to  see  such  documents  for  any  reasonable  and  proper 
purpose  is  allowed  to  see  them,  provided  always,  if 
the  lunatic  is  living,  that  he  is  not  prejudiced  there- 
by. If  the  lunatic  is  dead,  the  cases  of  In  re  Wood, 
In  re  Ferrior,  and  In  re  Smyth  show  that  if  the 
applicant  wants  to  see  documents  in  the  custody  of 
the  court  in  order  to  make  good  a  claim  to  the 
lunatic's  property,  such  a  purpose  is  primd  facie 
sufficient  to  induce  the  court  to  allow  inspection » 
even  although  the  request  is  opposed  by  a  rival 
litigant.  Nor  have  I  found  any  case  in  which  an 
application  by  such  a  person  for  such  a  purpose  has 
been  made  and  refused.  But  it  is  obvious  that  there 
are  some  exceptions  to  the  general  rule.  The  court 
would  not,  under  any  circumstances,  make  an  order 
for  the  inspection  of  the  reports  which  are  confiden- 
tially made  to  the  court  by  its  own  medical  advisers. 
But  with  this  exception,  and  possibly  with  some 
others  which  do  not  ooour  to  me  at  the  moment,  the 
general  rule  is  to  allow  inspection  by  any  person 

Serson  claiming  an  interest  in  the  property  of  a 
eceased  lunatic  or  alleged  lunatic  who  can  satisfy 
the  court  that  he  wants  inspection  for  some  reason- 
able and  proper  purpose. 

The  fact  that  the  documents  are  of  such  a  kind  that 
a  litigant  who  had  them  could  not  be  compelled  to 
produce  them  does  not,  as  a  matter  of  law,  disentitle 
his  opponents  from  seeing  them.  As  a  matter  of  law, 
as  distinguished  from  a  matter  which  the  court  ought 
to  consider  in  the  exercise  of  its  discretion,  privilege 
is  no  bar  to  inspection  in  such  a  case  as  I  am  now 
considering. 

The  privilege  which  exists  in  the  case  of  confidential 
communications  rests  on  the  grounds  explained  in 
Greenough  v.  Qaskell,  1  My.  &  K.  98 ;  Reid  v.  Langlois, 
1  Mac.  ft  G.  627 ;  and  Anderson  v.  Bank  of  British 
Columbia,  24  W.  B.  624,  2  Ch.  D.  644,  649. 

In  order  to  insure  freedom  of  consultation  a  party 
to  the  litigation  is  not  bound  to  disclose  what  passes 
verbally  or  in  writing  between  himself  and  his 
solicitor.  The  privilege  extends  to  documents  and 
information  obtained  by  the  party  or  his  solicitor,  or 


persons  employed  by  them,  to  get  up  the  party's  otie 
in  a  litigation  which  is  pending  or  with  a  view  to 
litigation.  But  before  trial  the  privilege  simply 
entitles  the  litigant,  upon  making  a  proper  affidavit,  to 
withhold  production  of  documents  in  his  possession. 
That  is  all. 

When  documents  are  not  in  the  possession  or  power 
of  a  litigant  no  question  of  discovery  by  him  before 
trial  or  of  privilege  from  such  discovery  can  arise. 
Documents  in  the  custody  of  the  masters  in  Lunacy 
are  not  in  the  possession  or  power  of  a  litigant: 

Vivian  v.  Little ;  he  has  not  to  produce  them  or  to 
make  any  affidavit  about  them,  and  if  a  judge  in 
Lunacy  is  applied  to  for  inspection,  privilege  from  dis- 
covery is  an  irrelevant  topic  for  discussion,  except  so 
far  as  it  may  bear  upon  the  exercise  by  the  court  of 
the  discretion  which  it  has  in  the  matter.  The  duty 
of  the  court  is  to  act  with  perfect  impartiality  be- 
tween the  parties  before  it,  not  assisting  either 
against  the  other  or  more  than  the  other  where 
neither  can  establish  any  right  to  such  assistance 
against  the  other.  Now,  in  the  present  case,  if  in- 
spection is  allowed  Mrs.  Sandford  will  see  her 
adversary's  hand,  which  she  cannot  do  without  the 
assistance  of  the  court ;  whilst,  if  inspection  is  refused, 
the  court  will  not  confer  on  her  opponent  any  ad- 
vantage which  he  has  not  already  got.  Mrs.  Sand- 
ford has  no  right  to  this  advantage,  and  I  see  no 
reason  why  she  should  have  it  Her  own  petition 
shows  that  does  not  want  to  see  the  documents  is 
order  to  support  her  own  case.  She  wants  to  see  how 
her  opponent  hopes  to  prove  his  case,  and  what  she 
wants  to  see  is  the  evidence  he  has  procured  to  prow 
the  insanity  which  he  alleges  and  she  disputes. 

Iu  England  it  is  considered  contrary  to  the  interests 
of  justice  to  compel  a  litigant  to  disclose  to  his 
opponent  before  trial  the  evidence  to  be  adduced 
against  him:  see  Benbow  v.  Low,  29  W.  B.  265,  16 
Ch.  D.  93.  It  is  considered  that  so  to  do  would  give 
undue  advantages  for  cross-examination  and  lead  to 
endless  side  issues,  and  would  enable  witnesses  to  be 
tampered  with  and  give  unfair  advantage  to  the  un- 
scrupulous. 

It  is  very  true  that  an  honest  and  fair  dealing 
litigant,  on  seeing  how  strong  a  case  his  opponent 
had,  might  at  once  withdraw  from  further  litigation. 
But  our  rules  of  evidence  and  of  discovery  are  not 
based  upon  the  theory  that  it  is  advantageous  to  let 
each  side  know  what  the  other  can  prove,  but  rather 
the  reverse.  Moreover,  courts  act  upon  this  view 
when  asked  to  allow  inspection  of  documents  under 
their  control.  In  North  Australian  Territory  Co.  v. 
Qoldborough,  Mort,  &  Co.,  41  W.  B.  501,  [1893]  2  (3l 
381,  inspection  of  an  examination  under  the  Com- 
panies Acts  was  refused  on  this  very  ground. 

Such  being  the  view  of  what  justice  requires,  I  feel 
constrained  to  say  that,  notwithstanding  the  general 
rule  laid  down  in  In  re  Wood,  and  followed  in  In  rt 
Smyth,  this  case  is  one  in  which  the  order  for  inspec- 
tion ought  not  to  have  been  made.  It  is  true  that 
the  documents  have  been  used  for  the  purpose  for 
which  they  were  obtained,  and  that  the  deceased 
could  at  any  time  have  Been  them.  It  is  also  true 
that  Mrs.  Sandford  claims  under  him.  But  she  has 
not  seen  them,  and  the  considerations  to  which  I  have 
alluded  are  net  deprived. of  their  force  by  the  fact 
that  the  documents  have  been  used  already  in  the 
lunacy  proceedings. 

The  order,  therefore,  must  be  discharged,  with 
costs,  but  without  prejudice  to  any  fresh  application 
which  Mrs.  Sandford  may  make  after  the  trial  of  the 
pending  probate  action. 

A.  L.  Smith,  L.J.,  concurred. 

Appeal  allowed. 

Solicitors,  J.  B.  Churchill;  Edmonds  db  Jubb* 
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fltoutt  of  appeal. 

From  Chan.  Div.  } 

(Lord  Halsbury;  and         [  Feb.  20. 

Lindley  and  A.  L.  Smith,  L.  J  J.)  ) 

Tbego  v.  Hunt,  (a.) 

Partnership—  Goodwill  property  of  one  partner — Right 
of  partners  to  make  copies  of  customers1  names  and 
addresses  for  use  after  expiration  of  partnership — 
Injunction— Partnership  Act,  1890  (53  db  54  Vict.  c. 
39),  s.  24,  sub-section  3. 

Articles  of  partnership  for  a  term  of  seven  years 
between  A.,  B.9  and  C.  provided  that,  on  the  expiration 
of  the  term,  the  goodwill  of  the  business  should  belong  to 
A.  alone. 

Held  {affirming  Stirling,  J.,  ante,  p.  263),  that  C. 
cmdd  not  be  restrained  from  copying  from  the  partner- 
ihip  books  a  list  of  the  customers  of  the  firm%  in  order 
that,  as  he  admitted,  after  the  expiration  of  the  term  he 
night  solicit  those  customers  to  transfer  their  custom  to  a 
new  business  to  be  started  by  himself  in  competition  with 
the  original  business. 

Appeal  from  a  decision  of  Stirling,  J.  (reported, 
ante,  p.  263),  where  the  facts  are  folly  set  oat. 

Hastings,  Q.C.,  Cozens- Hardy,  Q.C.,  and  0.  L.  Clare, 
for  the  plaintiffs. — The  goodwill  of  the  business  is 
expressly  stated  to  belong  to  Mrs.  Trego,  who 
brought  the  books  in  merely  for  the  purposes  of  the 
partnership.  Mrs.  Trego,  being  the  owner  of  the 
property,  brings  the  books  in,  having  implicit  trust 
in  her  partners  that  they  will  not  abuse  the  trust 
reposed  in  them.  The  respondent  is  exceeding  his 
rights  in  using  those  books  for  any  other  than  partner- 
ship purposes:  see  Lamb  v.  Evans,  41  W.  B.  405, 
[1893]  1  Ch.  218. 

Buddey,  Q.C.,  and  Geo.  Henderson,  for  the  defend- 
ant— The  question  is  purely  one  of  law.  The  articles 
sty  the  partners  are  entitled  to  make  copies  of  the 
entries  m  the  books,  and  the  Partnership  Act  also 
allows  it.  Until  Pearson  v.  Pearson,  32  W.  E.  1006, 
27  Ch.  D.  145,  is  overruled  the  defendant  is  clearly 
entitled  to  act  as  he  has  done.  [They  were  stopped 
by  the  court.] 

Lord  Halsbuby. — I  am  of  opinion  that  this  appeal 
must  fail.  What  is  really  sought  to  be  restrained  is 
the  knowledge  which  has  been  obtained  by  the  one 
partner,  so  that  he  shall  not  avail  himself  of  that 
knowledge  hereafter,  when  he  becomes  an  inde- 
pendent trader.  But  it  is  hardly  susceptible  of  argu- 
ment that  if  he  may  use  that  knowledge  which  he 
hat  got  and  retain  it  in  his  memory,  he  is  not 
now  entitled  to  look  at  the  books,  which  at  present 
are  his  just  as  much  as  they  are  the  books  of  each  of  the 
other  partners.  The  limitation  sought  to  be  placed 
on  that  rule,  namely,  that  it  must  be  for  partner- 
ship purposes,  seems  to  me  to  be  entirely  alien  to  the 
whole  question  before  us.  They  are,  as  partners,  all 
entitled  to  every  right  and  to  every  piece  of  informa- 
tion for  any  purpose  that  those  books  may  give  them, 
and  the  right  to  that  knowledge  is  hardly  contested ; 
but  it  is  said,  although  you  may  have  a  right  to  the 
knowledge*  and  though  we  could  not  restrain  you  if 
by  an  effort  of  your  own  memory  you  were  able  to 
retain  in  your  mind  the  names  of  all  the  customers, 
nd  although  you  got  that  knowledge  and  applied 
four  memory  for  the  express  purpose  of  carrying  on 
the  business)  after  the  partnership  had  come  to  an 

(a.)  Beported  by  W.  Shalloross  Goddabd,  Esq., 
Barrister-at-Law. 


end,  yet  you  shall  not  assist  that  memory  by  copying 
out  that  knowledge  whioh  you  have  a  right  to 
possess,  but  which  is  in  the  books  of  the  firm.  It 
seems  to  me  that  once  you  give  up  the  principle  which 
was  laid  down  by  Lord  Bourifly  in  Labouchere  v. 
Dawson,  20  W.  B.  309,  L.  B.  13  Eq.  322,  and  which  now 
is  no  longer  law,  you  are  obliged  to  say  that  it  is 
perfectly  lawful,  after  the  partnership  has  come  to 
an  end,  to  start  as  a  rival  trader ;  and,  starting  as 
a  rival  trader,  it  is  perfectly  lawful  for  you  to  solicit 
anybody  who  was  a  customer  of  the  old  firm.  Under 
those  circumstances  I  agree  with  the  judgment  of 
Stirling,  J.,  and  I  think  this  appeal  ought  to  be 
dismissed,  with  costs. 

Lindley.  L.J. — I  am  of  the  same  opinion.  What 
the  plaintiff  wants  is  an  injunction  to  restrain  the 
defendant  from  making,  or  causing  to  be  made,  any 
copy  or  extract  of  or  from  the  books  of  the  partner- 
ship existing  between  the  plaintiff  and  the  defendant 
for  any  purpose  other  than  the  purpose  of  the  busi- 
ness of  die  partnership,  and  from  otherwise  commit- 
ting any  breach  of  the  articles.  Now  clause  15  of  the 
partnership  articles  says  this :  [His  lordship  read  the 
clause,  and  oontinued :]  I  agree  that  that  is  only 
expressing  what  I  think  is  the  ordinary  law  of  part- 
nership, whether  expressed  or  not.  The  essence  of  it 
is  this,  that  the  partners  had  their  attention  called  to 
this,  and  have  agreed  to  embody  that  clause  in  the 
partnership  articles.  We  have  been  referred  to  clause 
20  as  controlling  or  affecting  that.  Clause  20  runs 
thus :  [Hi*  lordship  read  the  clause,  and  oontinued :] 
Taking  these  two  clauses  together,  I  cannot  possibly 
read  clause  20  as  preventing  a  partner  reading  the 
books  or  taking  extracts  from  the  books.  He  has  the 
right  to  see  them  for  any  purpose  which  is  not  an 
illegitimate  or  illegal  purpose.  If  it  could  be  proved 
that  the  use  he  was  going  to  make  of  these  copies 
was  adverse  to  the  interests  of  the  firm,  or  if  it  could 
be  proved  that  the  use  he  was  going  to  make  of  the 
copies  was  an  infringement  of  the  rights  of  the  part- 
ners, I  could  understand  this  application ;  but  neither 
of  those  propositions  can  be  made  out.  It  is  not 
pretended  that  he  is  going  to  make  any  use  whatever 
of  these  extracts  which  is  detrimental  to  the  firm. 
The  reason  is  obvious :  he  is  not  going  to  make  use 
of  them  at  all  until  the  firm  comes  to  au  end.  It  is 
too  late  now  to  say,  and  it  cannot  be  said  with  truth, 
that  he  is  going  to  use  this  in  a  way  which  infringes 
the  rights  of  the  other  partners.  So  long  as  Labou- 
chere v.  Dawson  stood,  infringement  might  have  been 
established ;  but  that  has  gone.  I  regret  it,  and  I 
always  have  regretted  it,  but  so  it  is.  That  being  so, 
it  appears  to  me  that  the  groundwork  of  this  applica- 
tion is  entirely  cut  away,  and  I  do  not  see  how  we 
can,  consistently  with  established  principles,  differ 
from  the  view  taken  by  Stirling,  J.  In  my  opinion 
the  appeal  fails,  and  must  be  dismissed,  with  costs. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion.  I 
think  it  has  been  established  that  a  partner,  as  long 
as  he  remains  a  partner,  is  entitled  to  information 
contained  in  entries  in  the  partnership  books.  That, 
prima  faciet  is  his  right.  If  he  wanted  that  informa- 
tion for  the  purpose  of  doing  an  injury  to  the  firm  or 
for  an  illegal  purpose,  other  considerations  would 
arise,  but  neither  of  those  conditions  arises  in  this 
case,  because  in  Pearson  v.  Pearson  the  object  for 
which  the  information  is  sought  has  been  held  to  be  a 
legal  one,  and  not  an  illegal  one,  and  there  is  no 
pretence  for  saying  that  so  long  as  the  partnership 
exists  he  will  do  anything  which  will  injure  the  part- 
nership as  between  the  partners.  It  seems  to  me, 
therefore,  that  he  is  doing  in  this  case  what  the  law 
permits  him  to  do.  What  he  wants  to  do  is,  un- 
doubtedly, when  the  partnership  comes  to  an  end, 
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to  solicit  the  old  customers  so  that  he  may  obtain 
them  as  customers  of  the  business  which  he  is  going 
to  start  himself.  As  I  have  already  pointed  out,  in 
the  case  of  Pearson  v.  Pearson  that  is  not  prohibited. 
It  seems,  therefore,  that  the  ground  of  this  appeal 
fails,  and  that  the  judgment  of  Stirling,  J.,  is  correct. 

Solicitors  for  the  plaintiffs,  Miller,  Wiggins,  <fc  Co. 

Solicitor  for  the  defendant,  H.  J.  Mannings. 


Prom  Chan.  Div.  } 

(Lord  Hersohell,L.C.,  and  Iindley  }         Nov.  12,  14. 
and  A.  L.  Smith,  L.J  J.)         ) 

Barry  Railway  Co.  v.  Taff  Vale  Railway  Co.  (a.) 

Railway  —  Eailway  Commissioners  —  Jurisdiction  — 
Ouster  of —Railway  and  Canal  Traffic  Act,  1888 
(51  &  52  Vict.  c.  25),  ss.  9,  10— Railway  and  Canal 
Traffic  Act,  1854  (17  <fc  18  Vict.  c.  31),  s.  6. 

The  exclusive  jurisdiction  con/erred  upon  the  Railway 
Commissioners  by  section  6  of  the  Railway  and  Canal 
Traffic  Act,  1854,  allies  only  to  enactments  prior  to  the 
date  of  that  Act,  and  not  to  any  later  enactments. 

The  Barry  Dock  and  Railways  Act,  1888,  provides 
that  the  Taff  Vale  Railway  Co.  sludl  afford  reasonable 
facilities  for  goods  and  mineral  traffic  coming  from  the 
undertaking  of  the  Barry  Co.  at  certain  specified  rates  ; 
and  that  if  at  any  time,  on  application  made  by  the 
Barry  Co.  to  the  Railway  Commissioners,  sitting  as 
arbitrators,  the  commissioners  shall  decide  that  the  Taff 
Vote  Railway  Co.  have  failed  to  give  such  facilities, 
then  certain  remedies  are  specified. 

Held,  that  there  was  nothing  in  the  special  Act  or  in 
the  Railway  and  Canal  Traffic  Act,  1888,  to  confer 
exclusive  jurisdiction  on  the  Railway  Commissioners  so 
as  to  oust  the  jurisdiction  of  the  High  Court  to  hear  an 
application  under  the  special  Act. 

Appeal  of  the  plaintiffs  from  a  decision  of 
Chitty,  J. 

By  the  Barry  Dock  and  Railways  Act,  1888  (51  & 
52  Vict.  o.  clxxxii.),  s.  23,  it  is  provided :  "(1)  The 
Taff  Vale  Railway  Co.  shall  punctually  and  regularly 
forward  and  afford  all  reasonable  facilities  for  goods 
and  mineral  traffic  destined  for  or  coming  from  the 
undertaking  of  the  company — i.e.,  the  Barry  Dock 
aud  Railways  Co. — from  or  to  Treforest  or  any  place 
northward  thereof,  at  rates  per  mile  not  greater  than 
the  lowest  rate  which  shall  for  the  time  being  be 
charged  by  the  Taff  Vale  Railway  Co.  for  like  traffic 
to  or  from  the  docks  at  Cardiff,  Penarth,  or  Barry, 
and  shall  deliver  all  such  traffic  into  and  take  the 
same  from  the  company's  sidings  as  regards  all 
traffic  coming  from  or  destined  for  Hafod  or  any 
place  westward  thereof  at  Hafod,  and  as  regards 
other  traffic  at  Treforest,  without  any  terminal  or 
other  charge  in  respect  thereof,  but  with  such  bonus 
(if  any)  in  respect  of  traffic  exchanged  at  Hafod  a<t, 
in  default  of  agreement  between  the  Taff  Vale 
Railway  Co.  and  the  company,  shall  be  from  time  to 
time  determined,  on  the  application  of  either  of  them, 
by  the  Railway  Commissioners  sitting  as  arbitrators, 
having  regard  to  all  the  circumstances  of  the  case  and 
to  the  following  proviso :  Provided  that,  where  any 
suoh  traffic  shall  be  carried  on  the  Taff  Vale  Railway 
for  a  less  distance  than  four  miles,  the  Taff  Vale 
Railway  Co.  shall  be  entitled  to  charge  in  respect  of 
such  traffic  as  if  it  were  carried  on  their  railway  for  a 
distance  of  four  miles,  and  the  company  shall  in  all 
respects  be  placed  on  at  least  as  favourable  a  footing 

(a.)  Reported  by  W.  Shallgross  Goddard,  Esq., 
B  arris  ter-at- Law, 


as    any     other    company    with    regard    to    traffic 
exchanged  with  the  Taff  Vale  Railway  Co. 

"  (2]  The  Taff  Vale  Railway  Co.  shall  not  (except 
with  tne  consent  of  the  company  under  their  common 
seal)  use  the  railway  authorized  by  the  Cardiff, 
Penarth,  and  Cadoxton-juxta-Barry  Junction  Bail- 
way  Act,  1885,  for  mineral  traffic  other  than  local 
traffic. 

"  (3)  If  at  any  time,  on  application  made  by  the 
company  to  the  Railway- Commissioners  sitting  ai 
arbitrators,  the  said  commissioners  shall  decide  that 
the  Taff  Vale  Railway  Co.  have  failed  to  give  any  of 
the  facilities  herein  provided  for,  and  shall  not  within 
reasonable  time  after  notice  have  remedied  such 
failure,  or  if  the  Taff  Vale  Railway  Co.  use  the 
Cardiff,  Penarth,  and  Barry  Railway  contrary  to  the 
provisions  of  this  Act,  or  in  case  the  Cardiff,  Penarth, 
and  Barry  Junction  Railways  Co.  shall  use,  or  permit 
to  be  used,  their  railway  for  the  conveyance  of 
mineral  traffic  other  than  for  local  traffic,  then  the 
company  may  run  over  and  use  with  their  enginei, 
carriages,  and  wagons,  and  officers  and  servant!, 
whether  in  charge  of  any  engines  or  trains,  or  for 
other  purposes,  and  for  the  purposes  of  their  traffic  of 
every  description,  the  railways  and  stations  following 
[specifying  certain  portions  of  the  Taff  Vale  system]. 
Provided  always  that,  if  and  whenever  the  company 
shall  exercise  the  running  powers  by  this  section 
conferred,  the  Taff  Vale  Railway  Co.  shall,  during 
the  period  of  such  exercise,  be  relieved  and  discharged 
from  any  obligations  under  this  section  to  deliver 
traffic  to  the  company  at  Hafod  or  Treforest,  and 
from  any  restrictions  as  to  the  use  of  the  Cardiff, 
Penarth,  and  Barry  Railway." 

By  their  statement  of  claim  the  plaintiffs  alleged 
that,  notwithstanding  section  23,  the  defendants  had 
charged,  and  were  continuing  to  charge,  rates  per 
mile  for  the  conveyance  of  goods  and  mineral  traffic 
destined  for  and  coming  from  the  undertaking  of  the 
plaintiffs  between  the  points  of  junction  at  Hafod  and 
Treforest  and  the  collieries,  greater  than  the  lowest 
rate  per  mile  which  they  had  from  time  to  time 
charged,  and  were  still  charging,  for  like  traffic  con- 
veyed by  them  to  and  from  the  said  collieries  from 
and  to  the  said  docks  at  Cardiff  and  Peuarth,  and  the 
plaintiffs  alleged  that  in  this  way  they  had  suffered, 
and  were  suffering,  great  damage.  The  plaintnfi 
claimed  an  injunction  and  damages. 

The  defendants,  by  their  defence,  denied  any  breach 
of  section  23 ;  further,  if  there  had  been  any,  the  only 
remedy  available  to  the  plaintiffs  was  provided  by  the 
section— viz.,  by  the  exercise  of  their  running  powers. 
They  further  submitted  that,  both  by  reason  of 
section  23,  and  also  by  the  Railway  and  Canal  Traffic 
Act,  1888  (51  &  52  Vict.  c.  25),  the  Railway  and 
Canal  Commissioners  alone  had  jurisdiction  to  deal 
with  or  give  any  remedy  for  an  alleged  breach  of 
section  23,  and  that  the  court  had  no  jurisdiction  to 
entertain  the  action,  or  to  give  any  of  the  relief  which 
the  plaintiffs  claimed. 

Chitty,  J.,  gave  no  independent  judgment,  hat 
followed  the  decision  of  Day,  J.,  in  Taf  Vale 
Railway  Co.  v.  David,  42  W.  R.  215,  [1894]  1  Q. 
B.  43. 

Sir  Richard  Webster,  Q.C.,  Moulton,  Q.C.,  and 
Joseph  Shaw,  for  the  appellants. 

Balfour  Browne,  Q.C.,  and  Noble,-  for  the  respond- 
ents.— By  section  8  of  the  Railway  and  Canal  Traffic 
Act,  1888,  the  jurisdiction  of  the  Railway  Commis- 
sioners is  made  exclusive;  further,  the  Legislators 
never  intended  any  damages  to  be  given  for  the  user 
of  the  railway  contrary  to  the  agreement. 

Sir  R.  Webster,  Q.C.,  replied. 
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Barry  Railway  Co.  v.  Taff  Vale  Railway  Co. 


Court  of  Appeal. 


Herschell,  L.C.,  after  dealing  with  the  appeal 
on  the  questions  of  fact,  proceeded : — There  is  one 
matter  I  ought  to  have  mentioned,  which  was  dealt 
with  in  the  course  of  the  argument,  and  that  is 
the  suggestion  as  to  the  effect  of  the  Railway  and 
Canal  Traffic  Act,  1888.  It  was  said  that  the  Rail- 
way and  Canal  Traffic  Act,  1888,  at  all  events  in  this 
matter,  now  conferred  exclusive  jurisdiction  upon  the 
Railway  Commissioners. 

Well,  the  Railway  and  Canal  Traffic  Act,  1888,  was 
not  actually  passed  until  after,  and  did  not  come 
into  operation  until  some  months  after,  this  Bill  (the 
Barry  Dock  and  Railways  Act,  1888}  became  an 
Act,  and  I  do  not  think  it  would  be  according  to  sound 
principles  to  look  at  the  Railway  and  Canal  Traffic 
Act,  1888,  for  the  purpose  of  construing  the  3rd  sub- 
section of  section  23  of  this  Act.  It  was  said — and  it  is 
one  of  the  arguments  which  I  admit  has  force, 
although  I  did  not  previously  allude  to  it— that  under 
the  3rd  sub-section  there  was  no  power  to  award 
damages,  and  that  they  must  wait  a  reasonable  time 
before  they  could  get  any  remedy,  and  that  during  that 
reasonable  time  the  contract  with  them  would  have 
been  violated,  and  they  would  have  been  sustaining 
injury.  That  was  used  for  the  purpose  of  showing 
that  the  3rd  sub-section  could  not  have  been 
intended  to  oust  the  jurisdiction  of  the  courts.  The 
answer  sought  to  be  given  to  'that  was  that  the  Rail- 
way Commissioners  had  jurisdiction  now  to  give 
damages  under  the  Act  of  1888.  As  I  have  said,  the 
Barry  Dock  Act  of  1888  must  be  construed  as  it 
would  have  been  construed  on  the  day  it  was  passed, 
without  reference  to  a  public  Act  coming  later  into 
operation.  But  then  it  was  said  that  the  Act  itself, 
because  of  the  provision  in  the  special  Act  as  to 
facilities,  gave  the  Railway  Commissioners  exclusive 
jurisdiction.  There  are  two  matters  upon  that — first, 
that  the  10th  section  of  the  Act  seems  to  treat  a  dis- 
pute as  to  a  rate,  or  a  toll,  or  a  charge  as  something 
different  from  a  dispute  as  to  facilities — which  is  dealt 
with  in  the  9th  clause;  and  next  that,  as  regards 
the  9th  clause,  it  does  not  provide  that  the  commis- 
sioners shall  have  exclusive  jurisdiction.  They  are 
to  have  the  like  jurisdiction  to  hear  and  determine  a 
complaint  of  a  contravention  as  the  commissioners 
have  to  hear  and  determine  a  complaint  of  a  contra- 
vention of  section  2  of  the  Railway  and  Canal  Traffic 
Act ;  it  only  gives  them  the  same  jurisdiction  as  to 
the  contravention  of  section  2.  The  only  provision 
giving  exclusive  jurisdiction  is  found  in  the  Railway 
and  Canal  Traffic  Act,  1854,  s.  6,  and  that  only  pro- 
vides that  the  jurisdiction  shall  be  exclusive  • '  in  any 
proceeding  for  a  violation  or  contravention  of  the 
above  enactments." 

Now,  it  seems  to  me  impossible  to  enlarge  section 
6  of  the  Act  of  1854  and  make  it  apply — not  to  the 
enactments  to  which  it  in  terms  applies,  but  to  later 
enactments.  Probably  most  of  the  things  (or  many 
of  them  at  all  events)  mentioned  in  the  9th  clause 
are  matters  in  which  the  Railway  Commissioners 
would  have  exclusive  jurisdiction,  because  they  are 
matters  in  which  no  other  court  had  jurisdiction,  or 
would  have  jurisdiction,  at  common  law.  That  may 
be  so,  just  as  it  has  been  held  that  in  the  case  of  the 
Railway  and  Canal  Traffic  Act  there  was  no  action  at 
common  law,  and  that  the  only  remedy  was  before 
the  commissioners ;  but  it  seems  to  me  impossible  to 
say  that  if,  at  the  time  it  passed,  the  3rd  sub-section 
of  section  23  did  not  make  the  jurisdiction  of  the 
Railway  Commissioners  exclusive  in  the  matter  with 
which  we  are  dealing,  that  effect  was  produced  by  the 
public  Act  which  was  passed  in  the  same  year. 

Likdi*BT,   L.J. — I  have  come  to  the  same  con- 
elusion.      Chitty,  J.'s  judgment  simply  follows  the 


judgment  of  Day,  J.  Day,  J.,  in  his  judgment 
expressed  the  opinion  that  the  remedy  had  been 
misconceived,  and,  if  it  existed  at  all,  that  it  should 
have  been  sought  for  by  an  application  by  the  Barry 
Co.  to  the  commissioners,  which  I  take  to  be  an 
indication  that  in  the  opinion  of  that  learned  judge  a 
dispute  of  this  kind  cannot  be  settled  by  an  action  at 
law,  but  must  be  settled  by  proceedings  before  the 
Railway  Commissioners. 

Now  I  must  say  I  cannot  read  this  Act  of  Parlia- 
ment— the  Barry  Dock  and  Railways  Act,  1888 — 
as  excluding  the  jurisdiction  of  any  court  of  law. 
Whether  the  expression  in  clause  3  of  section  23 
— "  facilities  herein  provided  for  " — would  include 
the  granting  of  "  facilities  at  the  rate  before  men- 
tioned," or  whether  it  is  confined  to  facilities  apart 
from  the  rate,  is  by  no  means  an  easy  question  to 
answer;  but  I  will  assume  that  "  the  facilities  herein 
provided  for"  would  include  "the  facilities  at  the 
rate" — still,  what  one  must  look  for  and  find  in 
order  to  support  Mr.  Balfour  Browne's  argument 
is  something  which  would  exclude  the  jurisdiction  of 
the  court. 

Now,  I  cannot  find  anything  approaching  that. 
There  is  no  agreement  to  refer  to  arbitration ;  there 
is  no  obligation  to  go  to  the  commissioners  at  all;  it 
is  a  mere  option  given  to  one  of  the  parties  to  this 
statutory  agreement  to  go  before  the  commissioners 
if  they  like.  If  they  do  not  like  they  are  not  obliged 
to  go ;  and  before  you  can  say  that  an  Act  of  Parlia- 
ment prevents  a  person  who  is  aggrieved  haying 
recourse  to  the  ordinary  remedies  open  to  the  subjects 
of  the  country  in  general,  you  must  find  some 
negative  words,  or  some  clear  and  distinct  enactment 
to  that  effect.  Construe  it  as  you  will  you  cannot 
find  that  here.  And  that  appears  to  me  to  be  the 
answer  to  that  part  of  the  argument,  that  this  remedy 
is  misconceived  altogether. 

A.  L.  Smith,  L.  J.— I  have  but  little  to  add  after 
the  manner  in  which  this  case  has  been  dealt  with  by 
the  Lord  Chancellor  and  my  brother  Lindley.  As  to 
the  first  point — namely,  whether  an  application  to  a 
court  of  law  can  be  now  maintained — it  seems  to  me 
that  in  this  case  it  very  clearly  can.  It  is  not  disputed 
that,  prior  to  the  passing  of  the  Barry  Act,  1888,  if  a 
person  or  company  complained — as  the  Barry  Co.  do 
complain  here— of  having  had  excess  charges  put 
upon  them,  an  action  at  law  would  have  lain  for  that 
excess ;  and  the  question  is  whether  or  not,  under 
section  23,  sub-section  3,  of  this  Barry  Act,  you  find 
an  indication  that  that  action  at  law  which  the 
Barry  Co.  might  have  entertained  is  excluded, 
and  that  they  are  driven  by  that  Act  of  Parliament 
to  an  application  to  the  Railway  Commissioners — 
whether  sitting  as  arbitrators  or  not.  It  appears  to 
me,  without  reading  that  sub-section  3  again,  that 
all  that  that  sub-section  does  is  to  provide  that— the 
Barry  Co.  having  the  right  of  action,  as  undoubtedly 
they  had  when  the  Act  was  passed — if  the  Barry  Co. 
liked  they  might  make  the  application  to  the  Railway 
Commissioners,  and  then  they  might  get  the  benefit 
resulting  from  that  jurisdiction.  To  say  that  that  is 
ousting  the  jurisdiction  of  the  court  is,  in  my  judg- 
ment, to  say  that  which  is  not  accurate ;  and  there- 
fore that  point  fails. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Dooming,  Holman,  <fe 
Co.  y  for  Downing  <fc  Handcock,  Cardiff. 

Solicitors  for  the  defendants,  Ince,  Colt,  &  Ince,  for 
lngledew  &  Sons,  Cardiff. 
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C.  A.    In  re  Arbitration  between  Lord  Gerard  &  the  London  &  North-Western  By.  Co.   C.  A 


Jan.  11,  12,  15. 


From  Q.  B.  Div.  ") 
(Lord  Esher,  M.K.,  and  [ 
Lopes  and  Rigby,L.JJ.)  i 

In  re  An  Arbitration  between  Lord  Gerard 
and  the  London  and  North- Western  Bail- 
way  Co.  (a.) 

Railway  company — Compensation — Coal  mines  lying 
under  railway — Purchase  by  company  of  subjacent 
strata  except  coal — Railways  Clauses  -Consolidation  Act, 
1845  (8  A  9  Vict.  c.  20),  ss.  77-85 

The  provisions  of  sections  77-85  of  the  Railways 
Clauses  Consolidation  Act,  1845,  are  not  restricted  to  the 
case  of  a  company  purchasing  the  surface  of  land  only. 
Where  the  company  include  in  their  notice  to  treat  certain 
subjacent  minerals,  but  not  the  subjacent  coal  mines,  the 
landowner  cannot  obtain  compensation  in  respect  of  his 
coal  mines  in  the  arbitration  under  the  notice  to  treat, 
but  he  must  follow  the  provisions  of  sections  77-85. 

Judgment  of  Mathew  and  Kennedy,  JJ.,  ante,  p.  9, 
affirmed. 

Appeal  from  a  judgment  of  Mathew  and  Kennedy, 
JJ.,  revoking  a  submission  to  arbitration  under  the 
Railways  Clauses  Consolidation  Act,  1845,  reported 
ante,  p.  9,  where  the  facts  of  the  case  are  sufficiently 
stated. 

The  question  was  whether  the  appellant,  Lord 
Gerard,  was  entitled  to  immediate  compensation  in 
respect  of  his  ooal  mines  lying  under  lands  and  minerals 
which  tad  been  taken  compulsorily  by  the  London 
and  North- Western  Railway  Co.,  or  whether  his 
right  to  such  compensation  ought  to  be  left  to  be 
dealt  with  under  sections  77-85  of  the  Railways 
Clauses  Consolidation  Act. 

Sir  R.  E.  Webster,  Q.C.,  Moulton,  Q.C.,  and 
Pollard,  for  the  appellant. — The  appellant  is  entitled 
to  present  compensation  for  the  interference  with  his 
power  of  working  his  mines.  He  is  not  bound  to 
wait  until  he  is  actually  about  to  work  the  mines,  and 
then  follow  the  procedure  laid  down  in  sections  77-85 
of  the  Railways  Clauses  Consolidation  Act.  Those 
sections  only  apply  where  the  company  have  taken 
the  surface  of  the  land  alone.  Here  the  company 
have  taken  the  subjacent  minerals  except  the  coal, 
and  they  are  entitled  to  subjacent  and  adjacent  sup- 
port for  those  minerals.  The  result  is  that  the 
appellant  is  prevented  from  being  able  to  work  his 
coal,  and  for  that  interference  he  ought  to  be  com- 
pensated now.  A  complete  vertical  severance  has 
already  been  effected;  it  will  henceforth  always  be 
impossible  for  him  to  work  from  his  ooal  on  one  side 
of  the  line  to  his  coal  on  the  other  side  without  either 
passing  through  or  running  the  risk  of  letting  down 
the  minerals  which  have  been  purchased  by  the 
company. 

They  cited,  besides  the  cases  referred  to  in  the 
court  below,  Midland  Railway  Co.  v.  Miles,  34  W.  B. 
136,  30  Ch.  D.  634,  and  Great  Western  Railway  Co.  v. 
Cefn  Cribbwr  Rrich  Co.,  42  W.  B.  493,  [1894]  2  Ch. 
157. 

Sir  Henry  James,  Q.C.,  H.  D.  Greene,  Q.C.,  and 
Page,  for  the  respondents. 

Lord  Esher,  M.B. — In  this  case  the  London  and 
North- Western  Railway  Co.  resolved  to  widen  their 
line  where  it  runs  through  the  land  of  Lord  Gerard, 
and  they  served  notices  upon  him  for  the  compulsory 
taking  of  certain  portions  of  bis  property.  They  pro- 
posed to  take,  not  only  the  surface  of  the  land,  but 
also  a  portion  of  the  land  under  the  surface,  viz.,  the 
strata  of  stone,   sand,  clay,  and  gravel  which  lay 

(a.)  Reported  by  F.  G.  Rucker,  Esq.,  Barrister- 
at-Law. 


beneath.    Under  these  strata  there  lay  a  long  seam 
of  coal ;  that,  however,  they  did  not  propose  to  take. 
Now,  whatever  they  proposed  to  take  was  land,  and 
not  the  less  land  because  part  of  it  was  mines  and 
minerals.    It  has  been   determined  that  the  word 
"land"  in  the  Railways  Clauses  Consolidation  Act 
means,  not  only  the  surface,  but  everything,  includ- 
ing mines  and  minerals,  which  it  is  proposed  to  take. 
Here  the  company  proposed  to  take  the  surface  and 
the  underlying  mines  and  minerals  except  one  mine, 
which  was  a  coal  mine.    That  mine,  therefore,  was  a 
mine  lying  under  land  which  they  took.    It  follows 
that,  on  the  construction  of  the  Act,  as  between  rail- 
way   company   and    owner,    the    company   having 
resolved  to  take  the  land  without  this  mine,  the  case 
is   governed  by  the  group  of  sections  commencing 
with  section  77.    I  am  of  opinion  that  this  group  of 
sections  is  intended  to  be  tbe  sole  and  complete  code 
of  the  law  determining  the  mutual  rights  of  a  com- 
pany and  a  landowner  under  such  oircumstanoes  as 
the  present.    That  would  be  my  view  without  any 
authority  to  guide  me ;  but  I  think  that  the  case  of 
Holliday  v.  Mayor  of  Wakefield,  40  W.  B.  129,  [1891] 
A.  C.  81,  shows  that  that  view  has  the  approval  of 
the  House  of  Lords.    Therefore,  the  company  having 
taken  the  land,  including  some  of  the  mines  ana 
minerals,  and  having  left  the  coal  untaken,  any  dis- 
pute as  to  compensation  of  any  kind  to  which  Lord 
Gerard  may  be  entitled  with  regard  to  the  coal  must 
be  determined  under  those  sections,  and  under  those 
sections  alone.    Although  the  ooal  mine  remains  his, 
a  right  which  he  had  before  at  common  law  is  by 
these  sections  taken  away  from  him ;  he  cannot  work 
the  mine  without  first  giving  notice  to  the  railway 
company.  This  notice  has  to  be  given  for  a  particular 
purpose.    Although  he  may  be  desirous  of  working 
the  mine,  he  is  bound  to  give  the  company  notice,  in 
order  that  they  may  have  an  opportunity,  if  they 
think  fit,  of  buying  the  mine  against  his  wish.    The 
compensation  for  that  must  then  be  determined  in 
accordance  with  the  provisions  of  the  Act,  but  it 
must  not  be  determined  till  them.    The  argument  has 
been  that  that  is  not  so  in  this  case,  because  here  tbe 
oompanv  have  purchased,  not  only  the  surface,  with 
the  ordinary  earth  beneath  it,  but  some  of  the  mines 
and  minerals  also.    It  is  suggested  that  the  sections 
only  apply  where  the  surface  alone  is  purchased, 
and  do    not    apply  where  any  of  the  mines    and 
minerals  are  purchased  together  with  the  surface. 
But  the  Act  does  not  draw  any  such  distinction,  and 
we  cannot  countenance  such  a  suggestion. 

Then  another  point  was  taken ;  it  was  said  that  the 
compensation  to  which  Lord  Gerard  was  entitled  with 
respect  to  this  coal  mine  ought  to  be  determined  at 
once,  because  it  was  now  absolutely  impossible  that 
he  would  ever  be  able  to  work  the  ooal.  But  if  we 
look  at  the  sections  we  find  nothing  in  them  which 
says  that  compensation  with  respect  to  a  ooal  mine 
must  be  determined  at  once  if  it  is  impossible  that 
the  coal  should  ever  be  got.  It  may  be  that  the 
owner  of  the  coal  will  never  want  to  get  it,  and,  a* 
so,  why  should  he  be  paid  a  large  sum  now  ?  The 
sections  say  that  the  compensation  is  to  be  determined 
only  when  the  owner  proposes  to  try  to  work  the 
coal.  But  it  is  not  true  to  say  that  Lord  Gerard 
never  could  work  this  coal.  At  common  law,  if  by 
agreement  between  parties  the  surface  of  land  was 
sold  and  the  mines  underneath  were  reserved,  a 
necessary  implication  would  arise  in  favour  of  the 
vendor,  that  u  he  could  not  get  to  his  mines  in  any 
other  way  he  might  go  through  the  land  which  he 
had  sola  for  that  purpose.  Ueder  the  statute  a 
similar  sale  and  reservation  is  effected  against  ti* 
will  of  the  owner ;  and  he  ought  not  to  be  m  a  worse 
position  than  if  he  had  been  a  consenting  party  to 
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the  transaction.  Neither  can  it  make  any  difference 
whether  the  obstacle  interposed  between  him  and 
his  mine  is  horizontal  or  vertical ;  in  either  case  the 
nme  implication  arises.  I  think  that  the  sections  by 
necessary  implication  leave  Lord  Gerard  the  power, 
in  esse  he  cannot  otherwise  work  this  coal  mine,  to 
ptH  lor  that  purpose  through  the  mines  and  minerals 
whioh  have  been  oompulsorily  taken  from  him.  That 
teems  to  me  to  be  clear  on  principle,  and  also  to  have 
been  decided  in  Ruabon  Brick  and  Terra  Cotta  Co.  v. 
Qrtat  Western  Railway  Co.,  41  W.  B.  418,  [1893]  1 
Gh.  427.  The  appeal  therefore  wholly  fails,  and  must 
be  J- — * — J 


Lopes  and  Bigby,  L.JJ.,  conoarred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Meyntll  6  Pemberton. 

Solicitor  for  the  respondents,  C.  H.  Mason. 


3}tgf>  Cotirt  of  $u0ttce. 


Chan.  Div.    1 
8tirling,J.  J 


Feb.  13,  20. 

In  re  Williams. 
Williams  v.  Williams,  (a.) 

Wm — Construction — Annuity  charged  on  reversion  and 
directed  to  be  paid  half  a  year  after  testator's  decease. 

A  testator  devised  to  his  son  H.  certain  lands  subject  to 
a  previous  interest,  and  charged  the  reversion  thus 
treated  with  the  payment  in  equal  half-yearly  instal- 
ments of  an  annuity  to  his  daughter  8.,  the  first  of  such 
payments  to  become  due  and  be  made  at  the  expiration  of 
half  a  year  from  the  testator's  decease. 

Held,  that  the  annuity  commenced  at  the  testator's 
decease,  but  was  only  charged  upon  the  reversion  at  the 
termination  of  the  preceding  interest. 

Jackson  v.  Hamilton,  Ir.  9  Eq.  Rep.  430,  3  Jo.  & 
Lat.  702,  discussed  and  followed. 

In  re  Bywater,  By  water  v.  Clarke,  30  W.  R  94,  18 
Ch.  D.  17,  distinguished. 

By  his  will,  dated  the  22nd  of  January,  1887,  the 
above-named  testator  bequeathed  all  his  property  to 
his  wife,  as  to  his  personal  property  absolutely,  and 
as  to  his  real  property  for  her  life  or  during  her 
widowhood,  with  remainder  as  to  specific  parts 
thereof  to  his  son  Harvey,  charged  with  the  payment 
of  an  annuity  of  £30  to  his  daughter  Sarah,  and  as 
to  other  specific  parts  to  his  son  Alfred.  The  residue 
of  his  real  estate  (if  any)  he  gave  to  his  son  Harvey, 
and  he  directed  that  the  said  annuity  to  his  daughter 
Sarah  should  be  paid  by  equal  half-yearly  payments, 
"  and  that  the  first  payment  thereof  shall  become  due 
and  be  made  at  the  expiration  of  half  a  year  from  my 


The  testator  died  in  1887,  and  the  will  was  proved  by 
Ins  widow,  the  sole  executrix.  Nothing  was  paid  to 
the  annuitant  on  account  of  her  annuity  by  the  execu- 
trix, on  the  ground  that  it  was  not  payable  until 
after  the  widow's  death  or  second  marriage. 

This  was  an  originating  summons  taken  out  by  the 
annuitant  to  have  her  rights  in  respect  of  the  annuity 
determined  by  the  court. 

E.  B.  Cooper,  for  the  summons.— This  annuity  is 
payable  out  of  the  income  during  the  lifetime  of  the 
tenant  for  life:  Jackson  v.  Hamilton,  Ir.  9  Eq. 
Bep.  430,   3   Jo.   &  Lat.    702.      [Stirling,  J.— 

(a.)  Reported  by  Arthur  Morton,  Esq.,  Barrister- 
at-Law. 


I  should  have  thought  it  was  only  charged  on 
property  specifically  given  to  Harvey.]  It  is  payable 
out  of  the  rents  and  profits  of  the  estate  as  from  the 
death  of  the  testator.  In  re  Bywater,  Bywater  v. 
Clarke  30  W.  B.  94,  18  Ch.  D.  17,  is  distinguishable. 
The  gift  in  that  case  was  a  future  gift.  The  will  in 
the  present  case  directs  payments  to  be  made  from 
the  first  half-year  after  testator's  decease. 

Macnaghten,  for  Harvey  Williams. — The  general 
intention  of  this  will  is  that  none  of  the  testa- 
tor's children  is  to  take  anything  until  after  the 
decease  or  second  marriage  of  the  widow.  This  gift 
to  Sarah  is  not  an  annuity,  but  is  a  legal  rent-charge 
charged  on  the  property.  Jackson  v.  Hamilton  does 
not  affect  my  contention.  The  court  there  held  that 
the  rent-charge  commenced  at  once,  and  was  payable 
by  the  tenant  for  life.  Here  the  annuitant  contends 
that  the  rent-charge  is  to  begin  before  the  estate  on 
which  it  is  charged.  The  reversioner  is  not  in 
possession  of  the  land.  The  annuitant  cannot  levy  a 
distress,  sell,  or  set  a  receiver  appointed.  Henoe  the 
rent-charge  would  be  without  any  of  the  elements  of 
a  rent-charge:  Thomas*. Sylvester,  21  W.B.912.L.B. 
8  Q.  B.  368.  Henoe  this  is  a  rent-charge  charged  up 
on  the  reversion.  If  it  be  an  annuity,  then  it  is  payable 
primarily  out  of  the  personal  estate.  It  is  reasonably 
clear  that  it  does  not  begin  until  after  the  widow's 
decease,  and  the  direction  at  the  end  of  the  will  as  to 
mmediate  payment  must  be  disregarded :  InreBywaUr, 
Bywater  v.  Clarke.  That  case,  ii  taken  in  its  entirety, 
is  in  my  favour. 

Kenyan  Parker,  for  the  widow. — There  is  clearly  no 
charge  on  the  life  interest.  The  gift  to  the  widow  is 
of  the  whole,  and  the  annuity  does  not  arise  until 
after  the  widow's  death  or  remarriage.  The  decision 
in  Jackson  v.  Hamilton  turned  on  the  construction  of 
the  will.  This  is  a  gift  whioh,  in  its  essence,  cannot 
arise  until  a  future  time.  The  direction  as  to  im- 
mediate payment  is  inconsistent  with  the  rest  of  the 
terms  of  the  will,  and  must  be  disregarded. 

Cooper,  in  reply. — Thomas  v.  Sylvester  and  cases  of 
that  class  deal  with  rent-charges  created  by  deed, 
and  do  not  affect  the  present  case.  Jackson  v.  Hamil- 
ton is  entirely  in  point  in  the  present  case.  [Stirling, 
J. — I  do  not  understand  how  the  Lord  Chancellor  in 
that  case  could  hold  the  annuity  a  charge  on  the 
reversion  and  also  hold  the  tenant  for  life  liable  to 
pay  it.] 

Cur.  adv.  vuU. 

Feb.  20.— Stirling,  J.— [After  stating  the  facts 
and  reading  the  will,  continued  :— ]  The  question  is 
whether  the  annuity  runs  from  the  death  of  the  tes- 
tator and  is  payable  according  to  the  directions  in  the 
will  at  the  end  of  the  first  half  year  from  that 
date ;  and,  if  so,  whether  it  is  payable  out  of  the 
funds  specifically  devised  to  Harvey  Williams  during 
the  life  of  the  testator's  widow.  Construing  the 
will  according  to  the  natural  meaning  of  the  language, 
it  seems  to  me  that  the  charge  of  the  annuity  that  is 
created  by  the  will  operates  only  on  the  reversionary 
interest  devised  to  Harvey.  That  seems  to  me  the 
natural  meaning  of  the  gift  of  the  lands  to  the  wife 
for  life  or  during  widowhood,  and  after  her  decease  of 
specific  portions  thereof  to  the  elder  son  Harvey  in  fee 
subject  to  the  annuity.  The  direction  at  the  end  of 
the  will  that  the  annuity  shall  become  due  at  the 
expiration  of  six  months  from  his  decease  doubtless 
makes  the  annuity  run  from  the  testator's  death,  but 
it  does  not  affect  the  charge  created  by  the  previous 
devise.  There  is  nothing  inconsistent  in  this.  The 
meaning  of  the  testator  is  that  the  reversion  is  charged 
with  the  annuity  from  the  testator's  decease — i.e., 
Harvey  takes  the  property  on  the  widow's  death  or 
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remarriage  subject  to  the  charge  of  the  annuity  as 
from  the  death  of  the  testator.    There  is  oothing 
which  creates  the  charge  during  the  widow's  lifetime. 
That  is  my  conclusion  ou  construing  the  will  accord- 
ing to  the  ordinary  meaning  of  the  language  of  the 
will.    But  it  is  said  that  there  are  two  cases  which 
bind  me  to  come  to  a  different  conclusion.    The  first 
of  these  cases  is  Jackson  v.  Hamilton,  3  Jo.  &  Lat.  702, 
an  Irish  decision  of  Lord  St.  Leonards,  which  was 
apparently  approved  by  his  successor,  Brady,  L.C. 
(9  It.  Eq.  Rep.  436).     I  will  refer  to  the  report  in 
Jones  &  La  Touohe  as  being  somewhat  fuller  than  the 
ODe    in   the    Equity    Beports.      In    that    case    the 
testator  devised  lands  to  trustees  in  trust  to  convey  the 
same  to  A.  to  hold  for  the  life  of  his  widow,  and  after 
the  death  of  his  widow  to  convey  the  same  to  B.  and  his 
heirs,  subject,  however,  to  the  payment  of  two  annuities 
to  C.  and  D.,  the  first  payments  thereof  to  be  made  on 
the  1st  of  May  or  the  1st  of  November,  which  should 
first  happen  after  his  death,  and  it  was  held  that  the 
annuity  was  payable  in  prcesenti  though  his  widow 
was  living.    The  suit  was  instituted  in  Ireland  under 
circumstances  that  I  will  state  presently.      In  its 
course  the  master  found  that  the  two  annuities  of 
£100  and  £20  ran    during    the   lifetime    of    Anne 
Hamilton,  the  widow.    That  was  excepted  to.     The 
case  came  before  Lord  St.  Leonards  on  that  exception. 
He  thus  deals  with  it  in  his  judgment :  [His  lordship 
here  read  from  the  judgment,  beginning  on  p.  715 
at  the  words  "  The  other  question  which  I  reserved 
was  whether,"  down  to  the  end  of  the  report  on  the 
next  page.]  With  every  word  of  that  judgment  I  con- 
cur, and  I  would  adopt  it  verbatim  if  it  could  be  made 
applicable  to  the  present  case.      It  will  be  observed 
that  the    Lord    Chancellor  treats  the  annuities  as 
charged    on  the   reversion.     Nevertheless  he  holds 
that  they  commenced  on  the  death  of  the  testator,  and 
were  payable  during  the  lifetime  of  the  tenant  for  life. 
It  is  contended  that  what  he  decided  was  that  these 
annuities,  which  he   speaks  of   as  charged  on  the 
reversion,  were   in  point   of    fact  charged  on    the 
antecedent  life  interest.    He  does  not  say  so.    The 
ground    on  which  the   case  is  said   to   have   been 
decided  on  that  point  is  that  the  question  was  raised 
by  Thomas  Hamilton,  the  younger,  who,  it  will  be 
observed,  was  one  of  the  tenants  in  common  during 
the  life  of  the  widow  of  the  land,  subject  to  the  pay- 
ment of  the  annuity   of    £500   (in  case  the  estate 
already  charged  therewith  should  not  be  sufficient  to 
pay  the  same),  and  which  said  land  after  the  death  of 
the  widow  was  devised  to  B.  and  his  heirs,  subject  to 
the  said  annuities  of  £100  and  £20  as  above  mentioned. 
If  that    had    been    the   only   interest  of    Thomas 
Hamilton,  the    younger,    in    the  property  of    the 
testator,  it  is  difficult  to  see  any  answer  to  that  observa- 
tion.    But  when  the  case  is  carefully  looked  at  it  is 
seen  that  Thomas  Hamilton  had  another  and  very 
different  interest.    The  testator  on  his  marriage  had 
entered  into  articles  and  covenants,  that  if  he  died  in  the 
lifetime  of  his  wife  Anne,  which  event  happened,  she 
should  be  entitled  to  half  the  real  and  personal  property 
of  which  he  died  seised  or  possessed.  Therefore,  having 
made  this  disposition  by  will  not  in  accordance  with 
the  marriage  settlement,  his  widow  claimed  her  rights 
under  the  articles,  and  in  fact  elected  to  take  against 
the  wilL    Thereupon,  at  the  hearing  of  the  action, 
a  declaration  was  made  that  Anne  Hamilton  was 
entitled  to  specific  execution  of  the  trusts  in  the 
marriage  articles,  and  that  she  was  not  entitled  to 
dower,  &c.    It  was  declared  that  the  will  was  well 
proved,  and  that  the  trusts  thereof  were  to  be  carried 
into  effect,  save  so  far  as  the  provisions  of  the  will 
conflicted  with  those  of  the  articles.     Then  it  was 
referred  to  the  master  to  take  accounts  and  to  inquire 
whether  the  devisees,  annuitants,  and  legatees  had 


sustained,  or  would  sustain,  any  loss  in  consequence 
of  the  widow  having  elected  to  take  against  the  will, 
and  whether  they  were  entitled  to  receive  any,  and 
what,  compensation  for  such  loss,  and  out  of  what 
fund.      Now,  it  is  obvious  from    that  that  Thos. 
Hamilton,  the  younger,  was  a  disappointed  devisee, 
because  bv  reason  of  the  election  of  the  widow  .he 
lost  half  during  her  life.    The  annuitants  also  wen 
disappointed  devisees,    because   the   annuities  wen 
charged  on  the  whole  estate  in  reversion,  and  half 
was  taken  from  them.    There  were  also  other  interests 
of  which  Thos.  Hamilton,  the  younger,  was  deprived. 
The  master  had  reported  that  the  legacies  and  annui- 
ties which  were  charged  exclusively  upon  the  rail 
estates  of  the  testator  ought  to  abate  by  one  equal 
moiety  respectively,  seeing  that  the  devisees  of  the 
said  lands  chargeable  therewith,  by  reason  of  the 
widow's  election  to  take  against  the  will,  had  been 
severally  deprived  of  one  equal  moiety  of  the  same. 
The  master  had  then  found  the  value  in  money  of  the 
loss  which  each  of  the  disappointed  legatees,  devisees, 
and  annuitants  would  sustain  by  reason  of  the  widow's 
election,  and  he  also  found  that  the  fund  for  compen- 
sating them  consisted  of  the  arrears  and  future  galea  of 
an  abated  annuity  of  £250  during  the  life  of  the  widow, 
chargeable  on  a  moiety  of  the  lands  devised  to  the 
sons  of  Thos.  Hamilton,   and  of   a  moiety  of  the 
other  benefits  given  to  the  widow  by  the  will.    Upon 
that  it  was  to  the  interest  of  Thos.  Hamilton,  the 
younger,  as  a  disappointed  devisee,  to  say  that  the 
abated  annuities  of  £100  and  £20  respectively  did 
not  commence,  as  the  testator  had  directed,  at  his  (the 
testator's)  death  because  the  fund  which  would  have 
been  applicable,  if  that  view  prevailed,  for  compensa- 
ting the  disappointed  annuitants  would  to  that  extent 
be  available  for  him  as  a  disappointed  legatee.    It 
seems  to  me  that  that  was  the  point  of  view  from 
whioh  T.   Hamilton  was   arguing,  because  he  also 
excepted  to  the  finding  of  the  master  on  various  other 
grounds— for  instance,  that  the  trustees  were  entitled 
to    compensation.    That  shows,   I   think,   that  hi 
object  was  to  reduce  the  fund  available  for  oom- 

fensating  disappointed  persons  other  than  himself. 
think,  therefore,  that  that  case  is  no  authority  for 
holding  that  an  annuity  charged  on  a  reversion  if 
chargeable  also  on  the  preceding  life  interest,  though 
it  is  made  to  commence  from  the  death  of  the  testator. 
The  second  case  is  one  before  the  Court  of  Appeal 
in  this  country — In  re  By  water.  In  that  case  a 
testator  gave  to  his  wife  during  widowhood,  and 
until  all  his  four  daughters  by  his  former  wife 
should  attain  twenty-one  or  die  under  that  age, 
an  annuity  of  £800,  and  a  further  annuity  of  £100 
in  respect  of  each  such  daughters,  while  under 
twenty-one,  for  maintenance  and  education.  After 
all  his  four  daughters  had  attained  twenty-one  or 
died  he  bequeathed  to  his  wife  during  widowhood 
£600  a  year,  to  be  reduced  to  £200  in  the  event  of 
her  remarriage ;  and  if  he  should  have  any  children 
by  his  then  wife  he  bequeathed  to  his  wife  in  respect 
of  each  such  child  while  under  twenty-one  a  further 
annuity  of  £150,  to  commence  after  all  his  four 
said  daughters  had  attained  twenty-one  or  died, 
to  be  applied  by  his  wife  in  maintaining  and  educat- 
ing such  children,  and  to  be  paid  by  equal  half- 
yearly  payments,  the  first  of  such  payments  to  be , 
made  at  the  expiration  of  six  calendar  months  from 
his  decease.  There  was  something  on  the  face  of  the . 
will  which  created  an  apparent  inconsistency,  fa*i 
there  was  a  direction  that  the  annuity  should  ooa* : 
menoe  during  the  particular  period — t.c,  when  al. 
the  four  daughters  attained  twenty-one  or  died— anA 
later  on  another  direction  that  the  first  payment 
should  commence  six  months  after  his  decease.  The 
Court  of  Appeal  held  that  the  testator  first  created 
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the  annuity  and  directed  it  to  commence  at  a  future 
time,  and  had  then  given  a  direction  as  to  the  time 
of  payment  which  was  inconsistent  with  the  previous 
one,  and  that  such  direction  was  not  meant  to  enlarge 
the  gift,  and  must  therefore  be  rejected. 

In  the  present  case  there  is  no  inconsistency  at  all. 
There  is  a  simple  charge  on  the  reversion,  and  then 
the  testator  directs  the  first  payment  to  be  made  at  a 
particular  time.  If  I  am  bound  to  follow  either  of 
these  cases  I  think  I  ought  to  follow  Jackson  v. 
HtmHton,  which  closely  resembles  the  present  case, 
tad  which,  as  I  understand  it,  supports  the  view  I 
take.  In  re  Bywater  is  a  question  of  construction  on 
t  will  whose  language  differs  materially  from  the 
present  will. 

I  hold,  therefore,  that  the  annuity  commences  at 
the  death  of  the  testator,  and  the  first  payment  is  to 
be  made  six  months  from  that  time,  but  is  chargeable 
only  on  the  reversionary  interest  devised  to  Harvey 
Williams  after  the  death  or  second  marriage  of  the 
testator's  widow. 

Solicitors,  CoUyer  <fe  Davis,  for  Benjamin  Smith, 
Birmingham ;  Thomas  White  <fc  Sane. 


Chan.  Div. 
Bomer,  J. 


June  14  ;  July  16,  1894. 


No  YES  V.  PaTEBSON.   (a.) 
Vendor  and  purchaser — Specific  performance —  Voluntary 
conveyance  a  link  in  title — Rescission — 13  Eliz.  c.  5,  *. 
5;  27  Eliz.  c.  4,  s.  3. 

The  mere  fact  that  a  voluntary  conveyance,  prior  to 
the  conveyance  to  the  vendor,  is  a  link  in  the  title  to  land 
contracted  to  be  purchased,  does  not  entitle  the  purchaser 
to  repudiate  his  contract. 

Trial  of  action. 

By  a  contract  in  writing,  dated  the  29th  of  Sep- 
tember, 1893,  the  plaintiff  Noyes  agreed  to  sell,  and 
the  defendant  Paterson  agreed  to  purchase,  a  free- 
hold house,  called  Layston  Cottage,  Buntingford,  in 
the  county  of  Herts,  with  the  land  adjoining  thereto, 
amounting  to  two  and  a  half  acres,  for  £610.  It 
was  provided  by  the  contract  that  a  deposit  of  £61 
should  be  paid  immediately  after  the  signing  thereof, 
and  the  residue  of  the  purchase- money  on  comple- 
tion, and  that  the  purchase  should  be  completed  on 
the  16th  of  October,  1893,  but  no  time  was  fixed  for 
delivery  of  the  abstract. 

The  deposit  of  £61  was  paid  in  accordance  with 
the  contract,  but  the  abstract  was  not  delivered  till 
the  23rd  of  October,  1893. 

The  abstract  contained  a  reference  to  a  voluntary 
wuveyance  in  1884  from  one  William  John  Clark  to  his 
site  Rebecca,  which  oonveyanoe  was  not  abstracted, 
bt  was  mentioned  in  one  of  the  abstracted  deeds, 
ririch  contained  a  covenant  for  production  of  it. 

The  purchaser  made  a  requisition  that  an  abstract 
4  this  conveyance  should  be  furnished,  and  this  was 
lone  on  the  1st  of  November,  1893. 

The  conveyance  was  dated  the  22nd  of  August,  1884, 
tad  expressed  to  be  made  between  William  John  Clark, 
fcaminnfh  i  called  the  donor,  of  the  one  part,  and 
fcbecca  Clark,  his  wife,  thereinafter  called  the  donee, 
I  the  other  part.    After  reciting  that,  in  considera- 

ti  of  the  natural  love  and  affection  of  the  donor  to 
donee,  he  had  agreed  to  convey  and  assign  to  her 
b  freehold,  leasehold,  and  personal  property  there- 
pftex  mentioned,  and  that  the  debts  then  due  from 

(a.)  Reported  by   C.  Herbert  Brown,  Esq., 
Barrister-at-Law. 


him  to  unsecured  creditors  (particulars  of  which  were 
set  out  in  a  schedule)  did  not  exceed  £100,  it  was 
witnessed  that,  in  consideration  of  the  natural  love 
and  affection  of  the  donor  for  the  donee,  and  of  the 
sum  of  5s.,  the  donor  granted  to  the  donee,  inter  alia, 
the  hereditaments  the  subject  of  the  present  sale,  to 
hold  the  same  unto  and  to  the  use  of  the  donee  and 
her  heirs.  The  conveyance  contained  also  an  assign- 
ment by  the  donor  to  the  donee  of  certain  leasehold 
property  and  furniture,  and  a  covenant  by  the  donor 
that  in  the  above-mentioned  schedule  the  whole  of 
his  debts  were  stated  except  a  mortgage  debt 
charged  on  the  leaseholds,  and  that,  apart  from  the 
premises  comprised  in  the  conveyance,  the  donor  had 
at  the  date  thereof  sufficient  assets  to  pay  such  debts. 

William  John  Clark  died  on  the  25th  of  December, 
1886,  from  which  date  Rebecca  Clark  held  all  the  title 
deeds. 

On  the  13th  of  July,  1888,  Rebecca  Clark  sold  the 
premises  the  subject  of  the  present  sale  to  one 
Martin,  and  the  conveyance  of  that  date  contained  a 
covenant  for  production  of  the  voluntary  convey- 
ance, which  was  retained  by  her,  all  the  other  tide 
deeds  of  the  premises  the  subject  of  the  present  sale 
being  handed  over  to  Martin. 

On  the  17th  of  January,  1889,  the  premises  the 
subject  of  the  present  sale  were  conveyed  by  Martin 
to  the  plaintiff  Noyea,  and  the  title  deeds,  other  than 
the  voluntary  conveyance,  handed  over  to  Noyes. 

On  the  8th  of  November,  1893,  Paterson's  solicitor 
wrote  to  Noyes'  solicitor  repudiating  the  contract 
and  demanding  a  return  of  the  deposit  money, 
stating,  as  the  ground  for  such  repudiation,  that  the 
vendor  could  not  make  a  good  title  by  reason  of  the 
voluntary  conveyance. 

The  vendor  then  commenoed  this  action,  claiming 
specific  performance  of  the  contract  to  purchase,  and 
the  purchaser,  by  way  of  counter- claim,  claimed 
rescission  of  the  contract  and  a  return  of  the  deposit. 

Oswald,  Q.C.,  and  Boome,  for  the  plaintiff.— The 
mere  existence  of  a  voluntary  conveyance  does  not 
release  the  purchaser  from  his  contract,  Clark's  credi- 
tors not  setting  up  any  claim.  The  purchaser  did  not 
make  any  requisitions  on  the  subject,  though  he 
might  have  done  so.  Clark  could,  of  course,  while 
he  lived,  have  defeated  his  wife's  title  by  a  convey- 
ance for  value;  but  as  the  title  deeds  followed  the 
title,  and  as  only  a  short  time  elapsed  between  the 
date  of  the  voluntary  conveyance  and  the  donor's 
death,  and  this  took  place  many  years  ago,  the  pro- 
bability of  any  litigation  against  the  purchaser  is 
very  slight.  Under  these  circumstances  the  title  is 
not  too  doubtful  to  force  on  a  purchaser:  Fry  on 
Specific  Performance,  3rd  ed.,  p.  410;  Spencer  v. 
Topham,  22  Beav.  573,  5  W.  R.  Ch.  Dig.  93;  Dart  on 
Vendors  and  Purchasers,  5th  ed.,  vol.  2,  p.  1101. 
The  present  purchase  is  not  from  the  voluntary 
donee,  but  from  a  purchaser  for  value  from  her 
grantee. 

They  referred  to  13  Eliz.  c.  5,  s.  5  ;  27  Eliz.  o.  4,  s. 
3;  Halifax  Joint-Stock  Banking  Co.  v.  GledhiU,  39 
W.  R.  104,  [1891]  1  Ch.  31 ;  Smith  v.  Garland,  2  Mer. 
123;  In  re  Briggs  and  Spicer,  39  W.  R.  377,  [1891]  2 
Ch.  127  ;  In  re  Brail,  [1893]  2  a  B.  381. 

Neville,  Q.C.,  and  Eve,  for  the  defendant — The 
title  is  too  doubtful  to  be  forced  upon  a  purchaser. 
Clark's  voluntary  conveyance  may  have  been  defeated 
by  him  by  a  conveyance  for  value  under  27  Eliz.  o.  4. 
In  In  re  Briggs  and  Spicer  it  was  held  by  Stirling,  J., 
that  the  trustees  of  a  voluntary  settlement  of  free- 
holds cannot  force  the  title  upon  a  purchaser. 
[Romer,  J. — It  cannot  be  supposed  that  a  purchaser 
from  Clark  would  have  lain  by  since  December,  1886. 
Practically,  therefore,  the   defendant  gets  a  good 
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title.]  It  should  have  been  stated  earlier  that  the 
deed  of  1884  was  a  voluntary  conveyance:  In  re 
Marsh  and  Earl  Qranville,  31  W.  B.  845,  24  Ch.  D. 
11.  The  plaintiff  did  not  deliver  a  perfect  abstract 
till  after  the  time  fixed  lor  completion.  In  any  case, 
the  defendant  is  entitled  to  make  requisitions  with 
reference  to  the  voluntary  conveyance. 

Bomeb,  J. — I  will  not  preclude  the  defendant  from 
making  any  requisition  as  to  any  sale  of  this  property 
during  Mr.  Clark's  lifetime.  I  cannot  help  seeing 
that  there  was  a  repudiation  of  the  contract  by  the 
purchaser  as  soon  as  the  circumstances  as  to  the  volun- 
tary conveyance  became  known.  The  defendant 
dearly  thought,  though,  in  my  judgment,  erroneously, 
that  the  mere  fact  of  there  having  been  a  voluntary 
conveyance  justified  him  in  repudiating  the  contract. 
His  proper  course  would  have  been  to  investigate  the 
title  ana  to  make  such  requisitions  as  arose  out  of  the 
investigation.  It  is  very  difficult  in  a  case  like  this  to 
ascertain  how  muoh  of  the  litigation  has  been  due  to 
the  defendant's  having  acted  on  such  a  view ;  but, 
looking  at  the  matter  broadly,  I  think  that  the  costs 
should  be  paid  by  the  defendant  up  to  and  including 
judgment. 

There  will  be  judgment  for  specifio  performance, 
with  a  reference  as  to  title  in  the  usual  way ;  but  if 
it  is  proved  to  the  defendant's  satisfaction  that  Mr. 
Clark  died  on  the  25th  of  December,  1886,  and  did 
not  after  the  date  of  the  voluntary  conveyance  deal 
with  the  property,  the  reference  as  to  title  need  not 
be  proseoutea.  The  counter-claim  will  be  dismissed, 
with  costs. 

Solicitors,  Bar  field  <&  Bat  field;  John  Evans. 


Q.  B.  Div.  1 

(Lawrance  and  Kennedy,  JJ.)  J 

Reg.  v.  Justices  of 


Jan.  23. 

:.  (a.) 


Justices — Practice — Appeal  to  quarter  sessions — Statu- 
tory notice  setting  out  the  general  grounds  of  appeal 
sent,  but  returned  through  the  Dead  Letter  Office — 
Service  bad — Summary  Jurisdiction  Act,  1879  (42  <fc 
43  Vict,  c.  49),  s.  31,  sub-sections  2,  7 — Summary 
Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43),  ss.  4,  6. 
An  appeal  to  quarter  sessions  against  an  order  made 
at  petty  sessions  can  only  be  brought  by  the  person  seeking 
to  appeal,  after  a  proper  notice  setting  out  the  general 
grounds  of  the  appeal  has  been  duly  served  by  him  on  the 
other  party,  as  required  by  section  31,  subsection  2,  of 
the  Summary  Jurisdiction  Act,  1879  (42  <ft  43  Vict.  c. 
49). 

In  this  case  a  servant  obtained  a  bastardy  order  at 
petty  sessions  against  one  Holmes.  The  prosecutrix, 
before  leaving  the  court,  was  told  by  the  defendant 
that  he  intended  to  appeal  against  the  order  to  the 
next  quarter  sessions  at  Chelmsford.  By  some 
mistake  the  clerk  to  the  justices  had  entered  the 
woman's  address  on  the  summons  as  2,  West  Ham- 
terraoe,  Barking,  her  correct  address  being  2,  West 
Bank-terraoe.  This  wrong  address  the  appellant's 
solicitor  copied  upon  the  registered  letter  in  which 
he  sent  the  woman  a  proper  notice  of  his  client's 
intention  to  appeal.  There  is  no  such  place  as  West 
Ham-terrace  in  Barking,  and  the  notice  was  returned 
through  the  Dead  Letter  Office  to  the  solicitor,  who 
received  it  before  the  date  for  the  hearing  of  the 
appeal,  but  after  the  statutory  period  for  giving  such 
notice  had  expired.    At  quarter  sessions  a  preliminary 

(a.)  Reported  by  Ebskine  Rbid,  Esq.,  Barrister- 
at-Law. 


objection  to  the  appeal  being  heard — on  the  grand 
that  the  statutory  notice  had  not  been  .given— wv 
successfully  taken  by  the  woman's  counsel.  Holmei 
then  applied  for  a  mandamus  to  the  justices  at  sessions 
to  hear  the  appeal,  and  a  rule  nisi  was  granted.  To 
this  the  woman  made  an  affidavit  to  the  effect  that 
Holmes  knew  her  true  address.  The  appellant  did 
not  file  an  affidavit  in  reply,  but  his  solicitor  did,  in 
which  he  stated  that  he  copied  the  address  from  the 
summons,  and  that  he  did  not  know,  nor  did  he 
believe  his  client  knew,  the  woman's  true  address. 
The  woman  then  filed  another  affidavit  stating  that 
she  had  written  a  letter  to  Holmes  only  a  short  time 
previously  to  the  posting  of  the  notice,  on  which  W 
correct  address  was  written,  and  that  his  solicitor  had 
replied  to  it  for  him,  and  had  addressed  the  answer  to 
2,  West  Bank-terrace.  Evidence  was  also  given  that 
all  the  depositions  bore  the  woman's  correct  addres. 

W.  J.  Orubbe,  for  the  respondent,  showed  came 
against  the  rule. — Holmes  and  his  solicitor  had  ample 
opportunity  of  knowing  the  woman's  correct  addrwe, 
In  wrongly  addressing  the  notice  of  appeal  the 
solicitor  had  been  guilty  of  negligence,  because,  some 
weeks  having  elapsed  since  the  granting  of  the  order, 
it  became  his  duty  to  satisfy  himself  that  the  address 
to  which  he  was  sending  the  notice  was  the  nun 
address  of  the  woman.  After  the  notice  was  returned 
he  should  have  let  the  other  side  know  what  had 
occurred.  [Kennedy,  J. — Is  there  power  under  any 
Act  to  remedy  such  a  mistake  or  to  extend  the  time 
for  giving  notice?]  I  believe  not;  the  verbal 
notice  was  no  notice  at  all,  and,  the  proper  notice 
having  miscarried,  Holmes  had  failed  to  comply  with 
the  condition  precedent,  and  never,  in  fact,  acqnirai 
the  right  to  be  heard.  [Kennedy,  J. — As  a  matter 
of  fact  you  treated  the  verbal  notice  as  a  good  notioe 
and  attended.]  The  justices  had  no  other  conns 
open  to  them  but  to  refuse  to  hear  the  appeal. 

He  cited  Beg.  v.  Shingler,  3tW.  B.  490, 17  Q.  &ft 
49. 

C.  E.  Jones,  for  the  appellant— The  mistake  k, 
wrongly  addressing  the  letter  was  purely  aocir 
Holmes,  therefore,  was  placed  in  the  same  posit 
if  the  solicitor's  clerk  had  correotly  addressed  the 
containing  the  statutory  notice,  but  the  woman 
though  it  wise  to  change  her  place  of  abode 
leave  no  address  to  which  letters  could  be  " 
The  solicitor  treated  the  address  on  the  sunueoi 
"the  last  known  address,"  and,  therefore,  the 
address  that  had  to  be  considered.    Technically 
woman  was  not  made  acquainted  with  the  grounda 
the  appeal,  but  it  could  not  be  denied  that 
was  cognizant  of  them.    Not  only  the  woman, 
also  her  counsel,  were  in  court  when  the  esse* 
called.      For  these  reasons  Holmes  should  not 
debarred  the  right  to  be  heard. 

Lawrance,  J. — The  rule  must  be  discharged, 
have  no  doubt  whatever — indeed  it  is  admittea— 4 
the  verbal  notice  given  to  the  woman  by  Holms! 
his  intention  to  appeal  was  a  bad  notice,  alf 
is  true  it  was  treated  by  her  as  a  good  notice. 
facts,  in  spite  of  the  conflicting  statements  m 
affidavits  of  the  two  parties,  make  it 
impossible  for  me  to  believe  that  the  correct 
of  the  woman  was  unknown  either  to  the 
or  his  solicitor  at  the  time  that  the  latter 
statutory  notice  by  post  to  her.  Assume,  how 
that  the  notice  of  appeal  was  wrongly  addi 
by  some  excusable  mistake.  When  it  was  rets 
by  the  Post  Offioe,  it  then  became  the  bounden 
of  the  solicitor,  as  a  man  of  honour,  to  do  all  i 
power  to  rectify  his  mistake,  and,  even  if  too  las! 
send  the  notioe  within  the  statutory  tame  allowed 
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doing  so,  to  acquaint  the  other  side  of  the  fact.  I 
base  my  decision,  however,  on  those  facts  which  are 
not  disputed,  and  on  these  I  must  decide  that  the 
proper  course  for  us  is,  to  hold  that  the  rule  must  be 
discharged. 

Kennedy,  J. — I  am  of  the  same  opinion.  The 
notice  of  appeal  was  sent,  in  fact,  to  a  non-existent 
address.  It  was  contended,  nevertheless,  that  this 
ought  to  be  treated  as  good  service,  because  it  was 
sent  by  the  appellant's  solicitor  to  the  address  on  the 
summons,  which  he  might  reasonably  have  supposed  to 
have  been,  and  did  suppose  to  be,  the  true  address  of 
the  woman.  I  question  whether,  in  all  cases  where  the 
giving  of  a  notice  is  a  statutory  condition  of  the  right 
to  appeal,  it  does  not  become  the  imperative  duty  of 
the  person  seeking  to  appeal  to  see  that  the  notice 
of  appeal  is  really  received  by  the  person  to  whom  it 
is  addressed.  In  the  present  case,  if  the  solicitor  or 
has  client  had  acted  with  reasonable  care  the  mistake 
could  not  have  occurred.  I  am  of  opinion,  therefore, 
that  the  justices  were  right  in  holding  that  the 
service  was  bad. 

Bule  discharged,  with  cods. 

Solicitor  for  the  appellant,  G.  A.  Stewart. 

Solicitor  for  the  respondent,  F.  George. 


Q.  B.  Div.  ) 

(Wills  and  Wright,  JJ.)  j 

Smabt  &  Sons  v. 


Dec.  18. 


Watts,  (a.) 

Adulteration — Margarine — Sale  without  proper  label 
or  wrapper — Prosecution — Analysis  of  the  substance 
sold — Condition  precedent — Sale  of  Food  and  Drugs 
Ad,  1875  (38  <fe  39  Vict.  c.  63),  ss.  12-28— Mar- 
garine Act,  1887  (50  <fc  51  Vict.  c.  29),  ss.  6,  12. 

It  is  a  condition  precedent  to  a  prosecution  under 
section  6  of  the  Margarine  Act,  1887,  for  selling 
margarine  without  a  sufficient  label  or  wrapper  that  the 
procedure  under  the  Sale  of  Food  and  Drugs  Act,  1875, 
should  be  followed.  Therefore,  where  an  inspector  pur" 
chased  a  sample  of  a  substance  which  the  shop  assistant 
who  sold  it  to  him  admitted  to  be  margarine,  and,  rely- 
ing on  that  admission,  did  not  divide  the  article  into 
tkrte  parts  or  submit  any  part  of  it  for  analysis,  accord- 
img  to  the  provisions  of  the  Sale  of  Food  and  Drugs  Act, 
1875, 

Hdd,  that  the  vendor  of  the  article  could  not  be  con- 


Osse  stated  by  justices  of  the  County  of  Middlesex. 

At  a  petty  sessions  holden  at  Edgware  on  the  4th 
of  July,  1894,  the  respondent  (an  inspector  under  the 
Food  and  Drugs  Act,  1875,  to  the  Middlesex  County 
Ooaocfl)  preferred  two  complaints  against  the  appel- 
lants under  section  6  of  the  Margarine  Act,  1887,  as 
fallows:— 

First,  that  on  the  18th  of  June,  1894,  the  ap- 
pellants exposed  for  sale  by  retail  margarine,  with- 
out hawing  attached  to  each  parcel  thereof  so  exposed 
m  such  a  manner  as  to  be  clearly  visible  to  the  pur- 
chaser a  label  marked  or  printed  in  capital  letters  not 
less  that  one  and  a  half  inch  square  "  Margarine  " ; 
and,  secondly,  that  at  the  same  time  and  place  the 
sppettsort  sold  margarine  by  retail  without  delivering 
the  same  to  the  purchaser  in  or  with  a  paper  wrapper 
en  which  was  printed  in  capital  letters  not  less  than 
a  Quarter  of  an  inch  square  "  Margarine." 

The  respondent  gave  evidence  to  the  offset  that  on 

(«.)  Reported  by  T.  B.  Colquhoto  Dill,  Esq., 
Harris  ter-at-Law. 


the  day  mentioned  he  called  at  the  defendant's  shop 
and  asked  for  a  quarter  of  a  pound  of  certain  butter 
which  was  exposed  for  sale  on  the  counter.  An 
assistant  served  him  with  the  amount  asked  for,  and 
he  paid  for  it.  The  paper  wrapper  was  plain  paper, 
with  no  designation  of  what  the  article  was  on  the 
paper  or  on  the  article.  The  respondent  then  told  the 
assistant  that  he  was  the  inspector  under  the  Food 
and  Drugs  Act,  and  called  her  attention  to  the  label, 
and  to  the  fact  that  the  article  was  wrapped  in  plain 
paper.  She  said :  "  This  is  not  butter,  it  is  marga- 
rine," and  stated  that  she  was  serving  temporarily, 
as  the  manager  was  out.  She  sent  for  the  appellants' 
manager,  who  stated  that  the  article  was  margarine. 
The  respondent  did  not  give  notice  to  the  assistant 
or  to  the  manager  that  the  article  was  purchased  for 
analysis,  nor  did  he  submit  it  for  analysis.  The  tub 
from  which  the  article  was  served  had  the  word 
"  margarine  "  on  it,  but  it  was  upside  down,  and  not 
readable. 

No  evidence  was  offered  by  the  appellants,  but  it 
was  contended  on  their  behalf  that  the  statements  of 
the  assistant  and  the  manager  that  the  article  sold 
was  margarine  were  not  made  in  the  presence  or 
hearing  of  the  appellants,  and,  consequently,  were 
not  admissible  as  evidence,  and,  therefore,  that  there 
was  no  evidence  that  the  article  sold  was  margarine ; 
and,  further,  that  the  proceedings  under  the 
Margarine  Aot,  1887,  s.  12,  should  be  the  same  as 
those  prescribed  by  the  Sale  of  Food  and  Drugs  Aot, 
1875 ;  that  under  section  14  of  that  Act  the  purchaser 
should  have  notified  his  intention  to  have  the  article 
analyzed,  and  should  have  divided  it  into  three  parts, 
leaving  one  such  part  with  the  seller  or  his  agent; 
that  under  sections  20  and  21  of  the  Sale  of  Food  and 
Drugs  Act  the  complainant  should  have  one  portion 
of  the  article  analyzed,  and  should  have  produced  the 
certificate  of  the  analyst  as  to  the  result  of  such 
analysis ;  that  such  notification,  division,  and 
analysis  were  conditions  precedent  to  a  prosecu- 
tion, and  that,  the  same  not  having  been  made,  the 
prosecution  must  fail. 

The  justices  convicted  the  appellants  for  the  offence, 
and  imposed  a  fine,  being  of  opinion  that  there  was 
evidence,  and  finding  as  a  fact,  that  the  substanoe  sold 
to  the  respondent  was  margarine,  and  that  no  label 
was  attached  to  it  when  exposed  for  sale  on  the 
counter,  and  that  no  paper  wrapper  on  which  was 
printed  margarine,  containing  or  with  it,  was  de- 
livered to  the  respondent.  They  also  found  as  a  fact 
that,  although  the  respondent,  when  he  asked  for 
the  article,  did  so  with  the  intention  of  having  it 
analyzed,  so  as  to  ascertain  whether  it  was  in  fact 
butter  or  margarine,  he,  nevertheless,  abandoned  that 
intention  as  soon  as  he  was  informed  by  the  assistant 
who  was  in  charge  of  the  shop  that  the  article  was 
margarine,  thinking  that  no  useful  purpose  would  be 
served  by  analysis. 

The  question  for  the  oourt  was  whether  the  justices 
were  justified  in  point  of  law,  under  the  circum- 
stances, in  convicting  the  appellants. 

Bonsey,  for  the  appellants. — These  convictions  were 
bad.  Section  12  of  the  Margarine  Act,  1887,  re- 
quires that  all  proceedings  under  that  Act  "shall, 
save  as  expressly  varied  by  this  Act,  be  the  same  as 
prescribed  by  sections  12  to  28  inclusive  of  the  Sale 
of  Food  and  Drugs  Act,  1875."  Section  14  of  the 
latter  Act  requires  that  the  person  purchasing  an 
article  with  the  intention  of  submitting  it  for  analysis 
shall  notify  his  intention  to  the  seller  and  shall  offer 
to  divide  the  article  into  three  parts,  and  otherwise 
proceed  in  the  manner  directed  by  that  section. 
Compliance  with  the  provisions  of  section  14  is  a 
condition  precedent  to  a  prosecution  under  that  Aot : 
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see  section  20;  Barnes  v.  Chipp,  26  W.  R.  635,  3 
Ex.  D.  176;  Parsons  v.  Birmingham  Dairy  Co.,  9 
80  W.  B.  748,  Q.  B.  D.  172.  The  Act  of  1887  con- 
tains no  variation  of  the  proceedings  under  section 
14  of  the  Act  of  1875,  and  the  effect  of  neglecting 
to  follow  these  proceedings  is  equally  fatal  to  a 
prosecution  under  the  Act  of  1887.  Moreover,  the 
admissions  of  the  assistant  and  the  manager  are  not 
evidence  against  the  appellants:  Brown  v.  Foot,  66 
L.  T.  649,  40  W.  B.  Dig.  6. 

Erie,  for  the  respondent. — The  convictions  were 
good.  There  was  evidence  that  the  substance  was 
margarine,  and  it  was  clearly  sold  in  contravention  of 
the  provisions  of  sections  6  and  7  of  the  Margarine 
Act,  1887.  It  was  not  necessary  to  submit  the  article 
for  analysis ;  the  offence  is  selling  margarine  without 
a  proper  wrapper  or  label  stating  what  the  substance 
is.  The  Act  assumes  that  the  article  may  or  may  not 
be  analyzed :  section  8.  Moreover,  in  the  present 
case,  the  sample  was  not  bought  for  analysis,  and 
therefore  section  14  of  the  Aot  of  1875  did  not  apply. 

Wills,  J. — These  convictions  must  be  quashed. 
The  language  of  the  Acts  is  sufficient,  apart  from  the 
authorities  which  have  been  referred  to.  The  Act  of 
1887  does  not  vary  the  provisions  of  the  Act  of  1875 
as  to  the  necessity  for  analysis ;  section  8  of  the  Act 
of  1887  has  no  application  to  proceedings  such  as  the 
present.  It  only  relates  to  the  importation  of 
margarine  and  its  carriage  by  public  conveyance. 
Section  12  incorporates  the  procedure  under  the  Aot 
of  1875,  and  it  is  dear  that  in  the  present  case  that 
procedure  has  not  been  followed.  It  is  a  matter  of 
regret  that  it  should  be  necessary  to  incur  the  need- 
less expense  of  analysis  in  a  case  in  which  the  party 
accused  admits  that  the  substance  is  what  the  com- 
plainant alleges  it  to  be,  but  the  language  of  the 
statutes  is  imperative. 

"Wright,  J.— I  agree. 

Convictions  quashed. 

Solicitors  for  the  appellants,  Neve  <fe  Beck. 

Solicitor  for  the  respondent,  Nicholson. 


Nov.  8,  9,  21. 


Prob.  Div.  &  Adm.  Div.  1 
Divorce.  J 

Churchward  v.  Churchward  and  Holliday 
(Queen's  Proctor  intervening),  (a.) 
Divorce — Collusion — Agreement  to  initiate  and  conduct 

suit — Abstention  from  defence- Matrimonial  Causes 

Act,  1857  (20  &  21  Vict.  c.  85),  s.  SO— Matrimonial 

Causes  Act,  1860  (23  <fc  24  Vict,  c  144),  s.  7. 

If  the  initiation  of  a  suit  for  dissolution  of  marriage 
be  procured  and  its  conduct  (especially  if  abstention  from 
defence  be  a  term)  provided  for  by  agreement,  that  consti- 
tute* collusion,  although  no  one  can  put  his  finger  on  any 
fact  falsely  dealt  with  or  withheld. 

Trial  of  the  issue  of  collusion  between  the  petitioner 
and  respondent  alleged  by  the  Queen's  Proctor. 

The  husband  petitioned  for  a  divorce  on  the  ground 
of  his  wife's  adultery  with  the  co-respondent.  There 
was  no  defence,  either  by  the  respondent  or  the  co- 
respondent, and  at  the  hearing  the  adultery  was 
proved,  and  the  court  granted  a  decree  nisi ;  but  as 
the  counsel  for  the  petitioner  gave  the  President 
information  of  an  agreement  between  the  petitioner 
and  respondent  and  of  correspondence  between  their 
solicitors,  the  President  thought  it  right  to  direct  that 


(a.)  Reported  by  J.  Gerard  Laing,  Esq.,  Barrister- 
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the  papers  should  be  laid  before  the  Queen's  Proctor, 
in  order  that  he  might  intervene  if  he  should  be  to 
advised.  He  intervened,  alleging  collusion  between 
thepetitioner  and  respondent. 

mth  the  exception  of  some  slight  oral  evidence  the 
whole  of  the  evidence  consisted  of  the  agreement,  of 
certain  correspondence,  and  of  the  diary,  or  notes,  of 
the  petitioner's  solicitor.    The  facts  were  shortlY  as 
follows  :— On  the  4th  of  June,  1893,  the  respondent 
left  her  home,  no  doubt  accompanied,  or  soon  after 
joined,  by  the  co-respondent.    On  the  5th  she  tele- 
graphed to  her  husband's  sister  that  she  had  left  home 
for  good.    On  the  6th  of  June  she  wrote  a  letter  to 
her  husband  containing  the  following  passages:— 
"  You  are  not  surprised,  I  presume,  at  my  leaving 
you.     It  had  preyed  on  my  mind  for  some  time  past, 
the  fact  that  you  did  not  want  me,  and  that  pur 
opinion  was  that  Poppie  would  be  better  looked  after 
without  me,  and  that  everything  I  did  was  wrong. 
You  have  so  often,  over  a  mere  trifle,  told  me '  to  go, 
and  I  have  now  done  so,  and  I  need  not  remind  job 
of  all  the  cruel  things  you  have  said  to  me  sinoe 
Poppie's  birth."    On  the  10th  of  June  she  wrote :- 
"From   your    telegram    received    yesterday"  (toil 
telegram  was  not  produced)  "  you  do  not  seem  to 
realize  the  position,     I  would  willingly  spare  yew 
feelings,  but  it  is  far  better  frankly  to  tell  the  trath 
that  I  have  not  left  home  alone.    It  is  a  source  of 
trouble  to  me  to  think  that  poor  little  Poppie  » 
worrying  for  me,  but  you  should  have  thought  of  tins 
before  you  so  many,  many  times  have  told  me  to  go. 
After  all  that  has  occurred  it  is  impossible  for  me  ewr 
to  return  or  matters  to  be  mended.    You  had  far 
better  proceed  with  a  divorce  against  me. 
Had  you  only  been  different  these  last  three  amU 
half  years  (which  you  admit  in  your  telegram)  tins* 
would  not  be  as  they  are."    At  that  time,  or  at  lata* 
by  the  14th  of  June,  the  petitioner  was  aware  fist 
the  respondent  and  co-respondent  were  living  ts> 
gether.    It  was  stated  by  the  petitioner's  sohototi 
Mr.  King,  that  the  petitioner  before  the  19th  of  Jn* 
informed  him,  as  a  friend,  what  had  happened,  asfl 
expressed  a  wish  to  sue  for  a  divorce.    There  *«^ 
entry  of  this  in  Mr.  King's  notes  f or  his  bffl  « 
costs. 

The  evidence  as  set  out  in  the  judgment  in<  ^ 
showed  an  attempt  on  the  part  of  the  petitions] 
solicitor  to  obtain  a  settlement  of  Mrs.  Churchwarf 
property  amounting  to  £2,600  and  a  reversjaMl 
interest  in  £1,000,  the  effect  of  which  is  dealt  with 
the  judgment  infra.  In  the  result,  on  the  11m  < 
July  the  respondent's  solicitor  sent  to  the  petitions 
solicitor  draft  terms  of  agreement.  The  ternuv 
this  agreement  as  to  the  divorce  proceedings  appal 
from  a  letter  composed  by  the  petitioner's 
respondent's  solicitors  jointly,  and  sent  to  cw 
in  consequence  of  the  strong  objection  of  m 
petitioner's  solicitor  to  any  reference  to  the  dire 
proceedings.  That  letter,  dated  the  17th  of  Ji 
contained  this  passage :— "  We  are  instructed 
matter  between  husband  and  wife,  where  the 
is  now  living  in  adultery,  and  terms  are 
arranged  as  to  the  wife's  property,  which  at  . 
remains  in  the  physical  custody  of  the  husband. 
these  terms  we,  acting  for  the  wife,  have  sr-11- 
that,  in  consideration  of  certain  things  to  be 
the  wife,  the  husband  shall  covenant  at  once  to 
for  a  divorce,  and  prosecute  his  suit  to  com]  * 
claiming  no  damages  against  the  correspond 
the  wife  and  co-respondent  agreeing  not  to 
and  the  husband  agreeing  to  these  terms  on 
that  the  sum  of  £100  is  secured  in  joint  names  of 
solicitors  in  the  case  to  cover  his  costs. 
thereupon,  advised: — "I  am  of  opinion  that 
proposed  arrangement  is,  if  not  actually  ooDss 
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liable  to  the  suspicion  of  collusion,  and  would,  there- 
fore, endanger  the  husband's  decree,  and  I  think  his 
solicitor  is  very  wise  in  refusing  to  enter  into  it.  I 
do  not  think  the  terms  as  to  costs  so  objectionable  as 
the  agreement  not  to  defend.  The  wife  and  co- 
respondent may.  or  may  not  have  a  good  defence ;  if 
they  have,  such  an  agreement  is,  of  course,  ipso  facto, 
oollusion,  and,  if  they  have  not,  I  do  not  see  the  necessity 
for  any  such  agreement,  and  if  the  Queen's  Proctor 
intervened,  the  husband  would  have  considerable 
difficulty  in  inducing  the  court  to  believe  that  he 
did  not  enter  into  the  agreement  for  the  purpose  of 
suppressing  facts  which  he  would  prefer  were  not 
brought  to  the  knowledge  of  the  court."  It  was 
admitted  by  the  petitioner's  solicitor  in  evidence  that 
the  terms  of  agreement  stated  in  the  letter  to  counsel 
represented  the  agreement  then  and  now  existing 
between  the  parties.  An  endeavour  was  made  by 
the  petitioner's  solicitor  in  a  letter,  dated  the  20th  of 
July,  to  leave  the  agreement  as  to  divorce  on  an 
understanding,  but  eventually  two  agreements  were 
settled  and  signed  by  the  husband  and  wife  on  the 
25th  of  August,  one  settling  the  wife's  property  to 
some  extent  for  the  benefit  of  the  child,  and  the  other 
in  terms  which  did  not  specifically  provide  for  no 
defence  being  made  to  the  suit. 

Nov.  8  and  9. — Inderwick,  Q.C.,  and  Guy  Stephen- 
son, for  the  Queen's  Proctor. 

Lawson    Walton,    Q.C.,    and    Pritchard,    for    the 
petitioner. 

Cur,  adv.  vult. 

Nov.  21. — Jeunb,  P.,  after  an  exhaustive  examina- 
tion of  the  evidence,  said : — From  the  evidence  before 
me  I  draw  the  following  conclusions: — 1.  That  the 
respondent  and  co-respondent  are  guilty  of  adultery. 
2.  That  the  petitioner  did  not  connive  at  such 
adultery.  3.  That  there  was  no  collusion  to  present 
to  the  court  false  facts  in  proof  of  adultery.  4.  That 
the  petition  was  presented  in  accordance  with,  and  in 
consequence  of,  the  agreement  come  to  between  the 
parties.  By  this  I  mean  that  the  petitioner  would 
have  been  content  with  a  separation  could  he  so  have 
obtained  the  pecuniary  settlement  he  sought ;  and  he 
would  not  have  presented  the  petition  if  he  could  not 
have  secured  himself  against  the  risk  of  diverting  his 
wife's  property  from  Ins  child.  It  was  strongly  urged 
on  me  that  the  petitioner  would  in  any  case  have 
presented  a  petition  for  a  divorce,  and  that  the 
unwillingness  exhibited  to  the  respondent's  solicitor 
was  a  justifiable  stratagem  to  secure  a  favourable 
settlement,  and  a  letter  of  the  7th  of  August  was 
relied  on  in  support  of  the  contention.  I  cannot 
accept  this  view.  5.  That  it  was  in  fact  part  of  the 
agreement  that  the  wife  and  co-respondent  should  not 
defend  the  suit.  6.  That  it  was  not  shown  that  there 
were  any  specific  facts  material  to  defence  or  recrim- 
ination which  might  have  been  brought  forward  by 
the  wife.  But  it  appears  to  me  impossible  to  say, 
ially  having  regard  to  the  wife's  letters  of  the 


.  and  10th  of  June,  that  it  was  proved  that  there 
were  no  material  facts  which  she  could  have  brought 
forward  by  way  of  defence  or  of  recrimination.  The 
petitioner,  the  petitioner's  solicitor,  and  the  respond- 
ent's solicitors  denied  that  they  knew  of  any  suoh 
facts,  but  such  statements  did  not  appear  to  be  con- 
clusive on  the  point.  The  question  is  whether,  under 
these  circumstances,  the  petitioner  should  be  held 
disentitled  to  a  divorce  by  reason  of  collusion  with 
the  respondent. 

It  was  contended  by  Mr.  Lawson  Walton  in  his 
very  able  argument  for  the  petitioner  that  the  col- 
lusion necessary  to  be  shown  was  that  described  in 
the  latter  part  of  section  7  of  the  Act  of  1860,  as 
"  collusion   for   the  purpose  of  obtaining  a  divorce 


contrary  to  the  justice  of  the  case,"  and  he  drew  a 
distinction  between  such  collusion  and  that  referred 
to  in  section  30  of  the  Act  of  1857.     It  is,  however,  to 
be  observed  that  the  intervention   of   the  Queen's 
Proctor  is  not  under  the  latter,  but  under  the  earlier 
part  of  section  7,  where  the  phrase  is  simply  collusion. 
But  the  point  is  not  very  material,  because,  as  an 
alternative,  Mr.  Walton  urged — and  this  was  indeed  the 
real  gist  of  his  argument — that  in  both  sections  collusion 
meant  collusion  for  the  purpose  of  obtaining  a  divorce 
contrary  to  the  justice  of  the  case  in  a  sense  presently 
to  be  mentioned  which  he  ascribed  to  the  words. 
Whatever  the  meaning  of  collusion,  I  cannot  doubt 
that  it  bears  the  same  meaning  in  section  30  of  the 
Act  of  1857  and  in  both  parts  of  section  7  of  the  Act 
of  1860.      It  seems  to  be  impossible  to  suppose  that 
a  totally  different  sense  is  to  be  assigned  to  the  col- 
lusion which  vitiates  a  claim  for  divorce  if  discovered 
by  the  judge  at  the  trial,  before  a  decree  nisi  is  pro- 
nounced, and  that  brought  to  his  knowledge  by  the 
Queen's  Proctor  before  or  after  such  decree.      The 
contest  raised  in  this  case  as  to  the  meaning  of  col- 
lusion proceeds  on  clear  lines.      On  the  one  hand,  it 
is  urged  that  collusion  is  agreement  either,  on  the 
positive  side,  to  put  forward  true  facto  in  support  of 
a  false  case,  or  false  facto  in  support  oi  a  true  case  ; 
or,  on  the  negative  side,  to  suppress  facto  which 
would  prevent,  or  tend  to  prevent,  the  court  granting 
a  divorce.      It  was  insisted  that,  in  a  suit  against  a 
wife,  unless  it  be  shown  that  the  petitioner's  charge 
of  adultery  was  in  fact  unfounded,  or  was  supported 
by  false  evidence,  or  that  material  facto  in  support  of 
defence  or  recrimination  were  concealed,  there  was 
no  collusion.     On  the  other  hand,  it  was  maintained 
that  collusion  has  a  wider  scope ;  and  that  if  there  be 
an  agreement  to  prosecute  a  suit  which  induces  the 
petitioner  to  prosecute  it,  and  a  fortiori  if  such  agree- 
ment contains  terms  providing  for  the  petitioner's 
costs,  and  providing  that  the  cose  shall  not  be  de- 
fended and  damages  not  asked,  that  is  collusion,  even 
though  it  be  not  shown  that  adultery  was  not  in  fact 
committed,  or  any  false  facto  put  forward  to  prove  it, 
and  though  no  specific  facts  adverse  to  the  success  of 
the  claim  for  divorce  are  shown  to  have  been  con- 
cealed. 

There  would  seem,  therefore,  to  be  four  questions 
that  may  be  asked.  First,  Is  it  collusion  to  procure 
the  initiation  and  prosecution  of  a  suit,  and  arrange 
the  mode  and  terms  of  its  conduct,  by  agreement, 
though  there  be  no  express  stipulation  that  there 
shall  be  no  defence,  and  no  specific  ground  for  sus- 
picion that  a  false  case  is  put  forward  or  material  facto 
concealed  ?  Secondly,  Does  the  addition  of  a  term 
that  there  shall  be  no  defence  render  the  agreement  col- 
lusion P  Thirdly,  Is  it  collusion  when,  besides  such  an 
agreement,  there  is  ground  for  suspicion  that  material 
facto  may  be  concealed?  Or,  fourthly,  is  there 
collusion  only  when  it  is  shown  that,  in  consequence 
of  such  agreement,  false  matter  has  been  introduced 
into  the  case  or  material  facto  suppressed  ?  In  sup- 
port of  the  more  limited  view  of  the  nature  of 
collusion  reliance  is  placed  on  definitions  which  at 
various  times,  and  with  more  or  less  authority,  have 
been  given  of  collusion. 

Mr.  Macqueen,  in  his  book  on  Divorce,  2nd  ed.,  p. 
67,  summarizes  the  matter  thus :  "  According  to  the 
authorities,  there  appear  to  be  two  kinds  of  collusion 
— first,  when  the  parties  put  forward  false  facto  to 
form  the  basis  of  the  judgment ;  secondly,  when  the 
parties  put  forward  facto  which  are  true,  but  which 
have  been  corruptly  and  fraudulently  preconcerted  to 
form  the  basis  of  the  judgment."  This  definition  is, 
however,  obviously  incomplete  in  omitting  the  sup- 
pression of  material  facto  of  defence  or  recrimination 
as  one  kind  of  collusion,  and  it  therefore  shuts  out 
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the   further    consideration    which    arises,    if   it    be 
admitted  that  such  suppression  does  constitute  collu- 
sion— namely,  the  consideration  whether  it  must  be 
shown  that  material  facts  were  in  fact  concealed.     It 
is  remarkable  that  the  learned  author  goes  on  to 
mention  Ohisim's  case  in  the  House  of  Lords  (Mac- 
queen's  House  of  Lords  Practice  583),  without  appar- 
ently noticing,  as  I  shall  presently  remark,  what  an 
extension  to  collusion  this  case  appears  to  afford.     In 
Crewe  v.  Crewe,  3  Hagg.  123,  at  p.  129,  Lord  Stowell 
said :  "  Collusion  may  exist  without  connivance,  but 
connivance  is  (generally)  collusion  for  a  particular 
purpose.      Collusion  as  applied  to  this  subject  is  an 
agreement  between  the  parties  for  one  to  commit, 
or  appear  to  commit,  a  fact  of  adultery,   in  order 
that  the  other  may  obtain  a  remedy  at  law  as  for 
a   real    injury.      Real  injury  there  is  none  where 
there  is  a  common  agreement  between  the  parties  to 
effect  their  objeot  by  fraud  in  a  court  of  justice.     If 
such  conduct  were  permissible,  it  would  authorize 
parties  to  violate  their  marriage  vow,   and  would 
encourage  profligate  and  dissolute  manners.   The  law, 
therefore,  requires  that  there  should  be  no  co-opera- 
tion for  such  a  purpose,  and  does  not  grant  a  remedy 
where  the  adultery  is  committed  with  any  such  view. 
It  is  a  fraud  difficult  to  prove,  since  the  agreement 
may  be  known  to  no  one  out  the  two  parties  in  the 
cause,  who  alone  may  be  concerned  in  it,  for  the 
adulterer  may  be  ignorant    of   the  understanding. 
However,  it  is  no  decisive  proof  of  collusion  that  after 
the  adultery  has  been  committed  both  parties  desire  a 
separation ;  it  would  be  hard  that  the  husband  should 
not  be  released  because  the  offending  wife  equally 
wishes  it.    She  may  have  honest  or  dishonest  reasons, 
innocent  or  profligate ;  an  aversion  to  live  with  the 
man  she  has  injured,  a  desire  to  live  uncontrolled,  or 
to  fly  into  the  arms  of  the  adulterer ;    it  would  be 
unjust  that  the  husband  should  depend  upon  her 
inclinations  for  his  release ;  he  has  a  right  to  it.     It 
has  been  often  said,  and  with  peculiar  injustice,  that, 
although  the  original  adultery  was  not  collusive,  yet 
the  proceedings  in  these  courts  lead  ultimately  to 
collusion  in  the  conduct  of  the  cause,  because,  as  the 
suit  is  between  the  suffering  and  the  offending  party, 
the  latter  frequently  prays  a  sentence  which  she  does 
not  wish  to  obtain.    On  a  little  consideration,  how- 
ever, it  will  be  seen  that  this  arises  from  a  wise  pro- 
vision of  law.    The  canon  directs  that  a  divorce  shall 
not  go  upon  the  mere  confession  of  the  party ;  the 
wife,  therefore,  must  give  a  negative  issue  (indeed, 
the  court  is  almost  bound  to  reject  an  affirmative 
issue,  since  it  is  necessary,  by  the  canon,  that  evidence 
should  be  produced) ;  she  must  deny  her  guilt,  and 
her  prayer  must  be  according  to  her  denial.    But  this 
is  mere  style  and  form.    If  the  court  sees  a  fair  case 
made  out,  what  may  be  the  inclination  of  the  wife, 
be  it  corrupt  or  honest,  is  of  little  importance ;  the 
question  is  whether  the  husband  has  received  a  real 
injury,  and  bond  fide  seeks  relief."   I  think  that  in  this 
passage  Lord  Stowell  was  considering  as,  indeed,  he 
says,  only  the  view  of  the  matter  applicable  to  the 
case  before  him.     It  is,  no  doubt,  collusion  where 
there  is  an  agreement  between  the  parties  for  one  to 
oommit,  or  appear  to  commit,  a  fact  of  adultery  in 
order  that  the  other  may  obtain  a  remedy  at  law  as 
for  a  real  injury.     But  here  again  there  is  omitted, 
because  in  this  case  not  relevant,  the  kind  of  collusion 
which  results  from  suppression.     It  is  to  be  observed, 
however,  how  carefully  Lord  Stowell  limits  the  case 
in  which  he  excludes  collusion  to  that  of  a   mere 
desire  of  both  parties  to  obtain  a  separation,  and  does 
not  deal  with  the  results  of  such  a  common  desire 
leading  to  an  agreement  relative  to  the  suit,  still  less 
those  of  the  desire  on  the  part  of  the  husband  being 
induced  by  extraneous  considerations  offered  by  the 


wife ;  and  it  is  to  be  observed,  further,  that  Lad 
Stowell  insists  that  the  husband  must  have  rewired 
a  real  injury  and  bond  fide.  This  leaves  open  the 
question  in  what  cases  is  relief  sought  bond  j&k. 

Great  reliance  was  placed  by  Mr.  Walton  on  the 
definitions  of  collusion  given  by  Dr.  Lushington  and 
the  Lord  Advocate  of  Scotland  before  the  Select 
Committee  of  the  House  of  Lords  in  1844,  appended  to 
the  report  of  the  Royal  Commission  appointed  in  1830. 
I  therefore  refer  to  them,  though  they  are  extra- 
judicial opinions.  Dr.  Lushington  said  (Report,  p, 
47) : — "  190. — A  question  was  put  to  me  as  to  collu- 
sion. Now  I  beg  leave  to  observe  that  in  the  same 
in  which  it  is  used  in  Doctors'  Commons  it  does  not 
mean  even  consent  or  facility  where  there  i«  just 
cause  for  the  husband  prosecuting  the  suit,  or  via 
versa,  but  it  is  permitting  a  false  case  to  be  substan- 
tiated or  keeping  back  a  just  defence.  It  may  be  a 
question  whether  this  rule  of  collusion  extendi  to 
cases  where  recrimination,  though  practicable,  is  not 
resorted  to.  191.— Do  you  mean  by  saying  where 
recrimination  is  practicable  and  is  not  resorted  to, 
that  the  collusion  consists  in  the  abstaining  from 
recrimination  ?  Yes ;  but  I  do  not  say  that  so  doing 
has  been  deemed  to  be  collusion  in  the  legal  sense  of 
the  term.  .  .  .  194. — Then  do  you  understand 
that  wherever  there  is  a  case  where  the  fact  of 
adultery,  cruelty,  and  so  forth  exists,  provided  that 
the  fact  is  not  got  up  for  the  purpose  of  the  pro- 
ceeding, it  would  not  be  a  case  of  collusion,  thonsja, 
the  parties  were  in  collusion  as  to  the  proceeding  a 
court?  Certainly,  we  should  not  call  it  collusion; 
on  the  contrary,  the  expressions  which  have  fallen 
from  the  learned  judges  have  been  these,  and  I  think 
they  are  founded  in  truth :  *  Why,  if  the  wife  hat 
already  committed  the  greatest  possible  offenoi 
against  the  husband  by  violating  his  bed,  why  shoeil 
she  add  to  it  by  increasing  the  expense  of  thf 
remedy  P '  195. — Are  you  not  aware  that,  to  a  oar 
tain  degree,  the  same  principle  holds  with  divotat 
Bills,  for  that,  if  the  wife  does  not  make  any  d< " 
which  is  the  case  with  a  great  majority  of 
Bills,  it  is  reckoned  no  proof  of  collusion  r 
tainly.  196.—  And  so  if  the  paramour 
defence  to  the  action  and  lets  judgment  go 
default,  it  is  no  proof  of  collusion  ?  Certainly/" 
is,  I  think,  obvious  that  Dr.  Lushington 
desired  to  insist  that  the  mere  abstention 
defence  did  not  constitute  collusion,  and  that  the 
was  not  presented  to  his  mind  of  an  agreei 
between  the  parties  providing  for  the  bringing  I 
a  suit  and  for  the  terms  on  which  it  was  to  1 
conducted,  including  a  stipulation  that 
should  be  no  defence,  and  of  the  inference  to 
drawn  from  such  an  agreement.  The  follow 
questions  were  put  to  the  Lord  Advocate  of  Sootfsi 
and  answers  given  by  him  (p.  63): — ••  93. — Wo 
it  be  collusion  if  the  party  had  actually  « 
mitted  adultery  without  any  collusion,  and  if  then 
other  party  and  the  adulterous  party  were  oofluiii 
together  to  get  a  divorce? — That  is,  I  believe, 
interpretation  pretty  generally  put  upon  it.  My  oi 
impression  is  that  such  is  not  the  true  meaning 
collusion.  I  mean  that  if  a  just  cause  for  a 
exists  withoat  collusion,  and  that  the  party 
seeks  to  have  the  remedy  of  divorce,  sad 
entitled  to  it,  I  doubt  if  the  circumstance 
the  other  party  has  no  objection,  or  is 
pleased,  would  be  such  collusion  as  to 
the  remedy.  94. — So  that  if  adultery 
been  committed,  not  for  the  purpose  of 
divorce,  but  independently  of  that,  it  woi 
collusion  such  as  to  bar  the  remedy  if  the 
entered  into  a  sort  of  plan  for  getting'  a 
grounded  upon  that  adultery  ? — I  think  tnat, 
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ing  to  the  original  meaning  of  collusion,  it  would  not 
be  so;  but  that  if  you  were  to  examine  them  very 
strictly  as  to  whether  they  had  any  collusion  in  bring- 
ing the  suit,  what  would  be  the  effect  of  the  parties 
admitting  that  they  knew  of  the  suit  being  intended 
to  be  brought,  and  that  they  had  no  objection  to  it, 
bat  that,  on  the  contrary,  they  had  allowed  the  writ 
to  be  served,  and  dispensed  with  the  time  and  afforded 
other  facilities,  I  cannot  say."  It  is  dear  that  the 
Lord  Advocate  expressly  abstained  from  pronouncing 
an  opinion  on  circumstances  in  some  respects  similar 
to  those  in  the  present  case.  It  should,  however,  be 
added  that  a  little  later  he  expressed  the  view  that 
the  mere  circumstance  of  people  going  to  Scotland  to 
be  divorced,  as  they  might  go  to  be  married,  would 
not  constitute  collusion.  It  is  not  necessary  to  say 
more  on  that  point  than  that  the  mere  agreement  to 
do  what  is  necessary  to  give  jurisdiction  falls  far  short 
of  the  agreement  in  this  case. 

Mr.   Walton   further   relied    on    the    expressions 
used   by   Lord  Chelmsford   in   the   case    of    Sluxw 
v.  Gould,  L.  B.  3  H.  L.  55,   at  p.  77,  which  are, 
no  doubt,  of  great  weight,  though  they  were  not 
necessary  for  the  decision  of  the  case.    Tbe  facts,  as 
well  as  his  lordship's  view,  can  be  gathered  from  his 
words.      They  were    as    follows : — "  But    whatever 
opinion  may  be  ultimately  entertained  as    to    the 
extent  of  the  power  of  the  Scotch  courts  to  dissolve 
English  marriages,  the  validity  of  the  divorce  of  the 
appellant's  mother  from  Buxton  cannot  be  admitted  if 
it  was  obtained  by  concert  or  collusion.     It  was 
argued  for  the  appellants  that  the  only  collusion  which 
can  affect  the  validity  of  a  divorce  is  where  there  are 
concert  and  connivance  in  the  acts  upon  which  the 
decree  proceeds,  and  that,  if  a  just  cause  of  divorce 
exists  without  collusion,  any  arrangement  to  bring  the 
facts  before  a  court  of  competent  jurisdiction,  how- 
ever purchased  or  obtained,  is  unobjectionable.     I 
quite  agree  that  if  the  agreement  in  this  case  had  been 
that  Buxton  should  bring  himself  within  reach  of  the 
Scotch  court,  so  as  to  enable  his  wife  to  institute  a 
suit  for  a  divorce,  to  be  determined  upon  the  merits, 
although  it  was  stipulated  that  he  was  to  receive  a 
sum  of  money  when  the  divorce  was  obtained,  this 
would   not  amount  to  collusion.     But  the  arrange- 
ment between  the  parties  was  of  a  different  character. 
In  order  to  make  it  possible  for  the  contemplated 
marriage    between   the   father   and  mother  of  the 
appellants    to   take  place,  the  previous  dissolution 
of  the  marriage  with  Buxton  was  absolutely  neces- 
sary.      Shaw,    therefore,     who    was    intent    upon 
attaining  his  object,  stipulated  that  Buxton  should 
be  paid   a  sum  of  money  in  case  he  was  divorced, 
and  restrained  him  from  attempting  to  defeat  the 
proceedings  by  imposing  upon  him  the  forfeiture  of 
the  money  in  case  he  should  '  by  himself,  or  by  any 
one  through  him,  give    information  which  should 
be  prejudicial  to  the   divorce.'       Suoh  an    agree- 
ment as   this    appears  to  me  to  come   within  the 
very  words  of  the   oath   de  calumnia,   which    was 
required  to  be  taken  by  Mrs.  Buxton,  by  which  she 
swore  *  that  there  had  been  no  concert  or  collusion 
between  her  and  the  defender,  or  her  friends  or  agents, 
in  raising  the  action  in  order  to  obtain  a  divorce 
against  him;  nor  did  she  know,  believe,  or  suspect 
that  there  had  been  any  concert  or  agreement  between 
any  other  person  on  her  behalf  and  the  said  defender 
or  any  other  person  on  his  behalf  with  the  view  or 
for  the  purpose  of  obtaining  such  divorce.'     It  is 
uajpoambiB  to  doubt  that  the  disclosure  to  the  court 
of  the  agreement  between  the  parties  upon  which  the 
setion  was  raised  might  have  been  prejudicial  to  the 
diforee,  and  Buxton  would  have  run  the  risk  of  for- 
feiting the  money  he  was  to  receive  if  be  had  given 
information  about  it."    It  would  appear,  therefore, 


to  have  been  Lord  Chelmsford's  opinion — first,  that 
the  agreement  by  a  respondent  to  come  within  Scotch 
jurisdiction    for   the    purpose   of   a    divorce    being 
obtained  against  him,  although  accompanied  by  a 
stipulation  that  he  should  receive  a  certain  sum  when 
the  divorce  was  obtained,  did  not  constitute  collu- 
sion ;  and,  secondly,  that  the  addition  of  a  term  that 
he  should  forfeit  the  money  if  he  gave  information 
prejudicial  to  the  divorce  did  amount  to  collusion, 
because  the  disclosure  to  the  court  of  the  agreement 
might  have  been  prejudicial  to  the  divorce.     Lord 
Westbury  also  (p.  87)  was  of  opinion  that  the  decree 
was  collusively  obtained,  but  did  not  state  on  what 
grounds  that  opinion  was  based.     An  agreement  to 
come  within  the  jurisdiction  in  order  that  the  suit 
might  be  brought  would,  no  doubt,  not  constitute 
collusion.    I  venture,  with  all  respect,  to  think  that  an 
agreement  that  the  respondent  should  be  paid  if  the 
suit  succeeded  was  at  least  open  to  considerable  doubt, 
and  this  must,  it  appears  to  me,  have,  in  truth,  been 
Lord  Chelmsford's  view,  because  he  thought  it  collusion 
to  agree,  in  effect,  to  conceal  those  stipulations,  as  their 
disclosure  might  be  prejudicial  to  the  divorce.    But  is 
not  the  agreement  in  this  case  substantially  of  the 
same  character  as  that  which  Lords  Chelmsford  and 
Westbury  condemned  f    Is  not  an  agreement  not  to 
defend  tantamount  in  effect  to  an  agreement  not  to 
disclose  anything  prejudicial  to  the  divorce?     Al- 
though the  present  petitioner  prudently  and  properly 
revealed  his  agreement  with  the  respondent,  it  is  clear 
that  the  respondent  placed  it,  by  agreement,  out  of 
her  power  to  make  such  a  disclosure,  and,  if  so,  that 
agreement,  became,  like  the  agreement  in  Shaw  v. 
Gould,  collusion.      It  was  pressed  strongly  on  me 
that  in  the  case  of  Hunt  v.  Hunt,  47  L.  J.  P.  M. 
&  A.   22,    26  W.    B.   Dig.    79,  Lord  Hannen  lent 
the    weight    of    his    authority    to    the    narrower 
view  of    collusion.      In   that   case  it  was   alleged 
that  the  petitioner  had  been  guilty  of  conduot  con- 
ducing to  his  wife's  adultery,  and  that  he  induced 
her  to  refrain  from  defending  the  suit  by  promising 
not  to  press  for  costs  against  the  co-respondent.    It  . 
would  appear  that  the  jury  thought  that  these  allega- 
tions were  well  founded.     If  so,  there  was,  beyond 
question,  a  collusive  agreement  to  conceal  facta  not 
only  material  but  conclusive.      No  doubt,  however, 
the  President  is  reported  to  have  said,  in  summing  up 
to  the  jury:—44  Now,  collusion  is  this,  if  a  party  to 
a  suit  of  this  kind,  by  agreement  with  the  others, 
procures  the  withdrawal  from  the  notice  of  the  court 
of  facts  which  are  relevant  to  the  charge  which  is 
imputed  to  him  or  her,  that  is  collusion."    And  he 
later  asked  the  jury : — "  Were  there  facts  that  were 
pertinent  and  material,  and  suoh  as  ought  properly 
to    have  been  submitted   to   the  court  or  a  jury 
to  enable  them  to  determine  one  or  other  of  the 
charges  against  the  petitioner  Y    Of  course  that  will 
depend  on  the  answer  you  give  to  the  first  two  ques- 
tions I  here  put  to  you — namely,  was  his  conduct  suoh 
as  conduced  to  his  wife's  adultery  ?    Did  he  habitually 
use  foul  and  indecent  language  to  her  P  "    It  should, 
I  think,  be  added  that,  in  suggesting  the  oases  in 
which  there  would  or  would  not  be  collusion,  the 
President  appears  to  have  put  as  the  test  whether  the 
husband  did  or  did  not  feel  that  the  matters  for  the 
concealment  of  which  he  stipulated  were  relevant  to 
the  charge  made  against  him.    It  would,  no  doubt, 
appear  from  portions  of  his  summing  up  that  Lord 
Hannen  regarded    proof  that   material,    nay    even 
decisive,  facts  were  concealed  by  agreement  as  neces- 
sary to  make  out  collusion.    But  it  must  be  remem- 
bered it  was  a  summing  up,  in  which  it  was  not 
necessary,  or  indeed  desirable,  to  do  more  than  state 
as  much  law  as  covered  the  case  in  hand ;  and  I  think 
that  the  view  of  Lord  Hannen,  expressed  in  his 
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gumming  up,  ought  not  to  be  put  higher  than  this 
that,   where  the  main  evidence  of  collusion  is  an 
agreement  not  to  defend,  in  order  to  find  collusion 

?'Ou  must  see  that  it  was  intended  to  conceal  material 
acts.  It  would  appear,  from  the  case  of  Bacon  v. 
Bacon,  25  W.  R.  560,  decided  shortly  before  Hunt  v. 
Hunt,  that  Lord  Hannen  considered  that  agreement 
between  the  parties  to  withhold  relevant  evidence 
was  one  form  only  of  collusion ;  and  also  that  the 
evidence  need  be  relevant  only  and  not  decisive.  The 
latter  point  is  now  established  by  the  decision  of  the 
Court  of  Appeal  in  Butler  v.  Butler,  38  W.  R.  390, 
15  P.  D.  66,  which  I  recently  followed  in  Rogers  v. 
Rogers,  [1894]  P.  161.  Giving,  therefore,  its  full 
weight  to  the  case  of  Hunt  v.  Hunt,  it  does  not 
appear  to  me  to  conclude  a  case  such  as  the  present, 
where,  though  there  is  an  agreement  not  to  defend, 
there  is  so  much  more. 

It  is  now  necessary  to  consider  the  authorities  relied 
on  by  the  Queen's  Proctor.    They   begin  with  de- 
cisions of  the  House  of  Lords  before  the  Act  of  1857. 
It  was  contended  before  me  that  these  decisions  were 
not  binding  in  this  court.     I  am  clear,  however,  that 
they  are  authorities  of  the  greatest  weight.     In  Shaw 
v.  Oould  Lord  Westbury  said:  "In  England,  since 
tbe  Reformation,  marriage,  being  no  longer  a  sacra- 
ment, has  always  in  theory  of  law  been  dissoluble  for 
adultery  in  the  wife  and  for  incestuous  adultery  and 
other  orimes  by  the  husband;  but  until  the  recent 
Divorce  Act  this  law  was  administered  by  Parliament 
alone,  and  though  the  decision  of  Parliament  was  in 
the  form  of  an  Act,  as  privilegium,  and  not  of  a 
judicial  decree,  yet  the  Act  was  granted  upon  evidence 
proving  that  the  case  came  within  the  scope  of  certain 
established  rules.     This  proceeding  was  in  spirit  a 
judicial,  though  in  form  a  legislative  Act.   The  justice 
of  divorce  was  recognized,  but  no  forensic  tribunal 
was    entrusted  with    the    power    of    applying  this 
remedy.     But  the  law  and  practice  of  Parliament 
were  well  known,  and,  in  fact,  this  House  acted  as  a 
court    of   justice."      It  may  be  added    that    those 
decisions  of  the  House  of  Lords  have  been  repeatedly 
recognized  as  authorities,  and  notably  so,  in  a  case  I 
shall    presently    mention,  by    this    court.      By    its 
Standing  Order  of  the  28th  of  March,  1798,  No.  142 
(Macqueen  on  the  Appellate  Jurisdiction  of  the  House 
of  Lords,  528,  791)  the  House  of  Lords  imposed  on 
itself  the  duty  of   inquiring  "  whether  there  has  or 
has  not   been   any  collusion,  directly   or  indirectly, 
on    the    part    of    the    petitioner    relative    to    any 
aot    of    adultery   that   may   have    been    committed 
by   his    wife ;    or   whether   there  be  any  collusion, 
directly  or  indirectly,  between   him  ana  his   wife, 
or  any  other  person  or  persons,  touching  the  said 
bill    of    divorce    or    touching    any    proceedings    or 
sentence  of  divorce  had  in  the  Ecclesiastical  Court 
at  his  suit ;  or  touching  any  action  at  law  which  may 
have  been  brought  by  such  petitioner  against  any 
person  for  criminal  conversation  with  the  petitioner's 
wife."     There  can,  I  think,  be  no  doubt  that  the  pro- 
visions as  to  collusion  in  the  Act  of  1857  were   in- 
tended to  continue  the  practice  of  the  House  of  Lords 
in  divorce  coses.    It  is,  therefore,  ail  important  to  see 
what  the  House  of  Lords  considered  collusion  to  be. 
In  Chisim**  case  it  appeared  that  the  costs  of  the 
plaintiff  in  the  action  of  crim.  con,  were  paid  by  the 
respondent's  father,  and  also  that  in  the  Ecclesiastial 
Court  no   witnesses  were  called  for  the  wife.     The 
report  states,    "  The  adultery  was   clearly  proved ; 
but  the  appearances  of  collusion  were  too  gross  and 
palpable  to  admit  of  being  overlooked  or  explained." 
Now,  it  cannot  possibly  be  said  that  in  this  case  it 
was  shown  that  any  specific  material  facts  were  con- 
cealed ;   and  it  is  expressly  stated  that  the  adultery 
was  pro v id.     It  seems  to  me,  therefore,  that  no  con- 


clusion is  possible,  except  that  the  House  of  Lords  con- 
sidered collusion  to  be  made  out  from  the  fact  that  the 
parties  in  the  conduct  of  the  proceedings  were  acting 
m  concert.     No  doubt  the  inference  was  that  where 
such  concert  existed  it  was  impossible  to  be  sore 
that  all  the    truth  was  presented;    but  the  point 
is  that   proof    of    concert   in    the  oonduot  of  the 
proceedings  was  held    sufficient  to  engender  snob 
a  doubt.      In  Edwards's    case,   Macqueen,  p.   583, 
the  report  states— "The  evidence  of  adultery  in  thn 
case  was    clear;    but  a  bond    signed   by   Captain 
Edwards  was  produced,  dated  the  10th  of  December, 
1778,  securing  payment  of  £45  a  year  to  his  wife ;  who, 
on  the  other  hand,  conditioned,  on  her  part,  that  she 
and  all  those  who  were  or  might  become  conoeraed  for 
her  in  her  defence  to  the  said  Thomas  Edwards  obtain- 
ing a  divorce  would  not  give  any  unnecessary  delay  in 
the  proceeding  thereof ,  but  in  all  things  conform  herself 
and  themselves  so  as  to  bring  the  suit  and  proceeding! 
to  as  speedy  an  issue  as  possible ;  yet,  nevertheless, 
not  so  as  to  weaken  any  real  defence  that  the  said 
Judith  might  be  able  to  make  to  the  said  proceeding! 
or  the    said    Thomas  Edwards   obtaining    his  said 
divorce."     The  bill,  after  counsel  had  been  heard  as  to 
the  effect  of  this  document,  was  rejected,  and  it  wu  ■ 
treated,  therefore,  merely  on  proof  that  the  parties  had 
agreed  there  should  be  no  defence,  and  this  single  fact 
was  considered  to  establish  collusion.    In  George  t  rav, 
Macqueen,  p.  661,  there  were  circumstances  connected 
with  a  prior  separation  between    the  parties  as  to 
which  the  House   was  clearly    not    satisfied;  but* 
besides  this,  great  stress  was  laid  on  the  fact  thai 
there  had  been  a  contract  between  the  parties  with 
respect    to  the  verdict  in  the  common  law  court 
Beyond  doubt  this  fact  was    considered    of   gr  / 
weight,  but  it  would  have  been  of  no  weight  hu   I 
not,  in  the  judgment  of  the  House,  by  itself  gone  M 
if  not  the  whole  way,  to  establish  collusion.  I  now  tan- 
to  the  decisions  of  this  court.  In  the  case  of  M idgd*  *■ 
Wood,  30  L.  J.  P.  M.  &  A.  57,  9  W.  R.  Div.  Dig- la, 
which  was  a  case  of  nullity,  Sir  Cresswell  Crestwd 
expressed  his  opinion  that,  in  a  suit  for  dissolutioc 
by  reason  of  adultery,  it  would  be  coiluaioo  if  tnt 
parties  were  to  concur  in  getting  up  evidence  of  th* 
case,  though  the  case  were  a  true  one.      The  leanad 
Judge  Ordinary  suggested  that  there  might  be  a  'dis- 
tinction in  this  respect  in  the  case  of  a  suit  for  nnllitj, 
where  both  parties  might  institute  the  suit,  on  ti 
same  grounds,  and  this  appears  to  me  to  show  that  tst 
view  of  Sir  Cresswell    Cresswell  was  that  colln** 
existed  where   one   party,    contrary  to    his    or 
apparent    interest,    was    found    acting    in    con* 
with    the    other    in    matters    material  to  the 
The    case    of    Lloyd   v.    Lloyd   and    Chichester, 
L.    J.   P.    M.    &    A.    97,    9    W.    R.    Div,   Dig 
decided  by  the  full  court,  consisting  of  the  X 
Ordinary,   Wightman,  J.,    and  Byles,    J., 
facts  bearing  very  close  resemblance  to  thuse  in 

E resent  case.    The  adultery  of  the  respondent,  \ 
ad  left  her  husband  and  was  living  with  tlie 
respondent,  was  unquestionable.      The  court  statii 
that  it  did  not  find  that  the  husband  connived  at 
was  accessory  to  the  adultery;  nor  was  any 
monial  misconduct  imputed  to  him.      But  it 
covered  by  the  court  that  the  petitioner  had 
money  from  the  wife's  father  to  induce  him  to 
with  the  suit,  there  being  ground  to  think  thai 
fancied  that  a  dissolution  of  the   marriage  w 
cause  him  to  lose  a  reversionary  interest  uu 
settlement,  that  his  costs  in  the  suit  were  nrovfe 
by  the  wife's  father,  that  neither  costs  nor  dim 
were  to  be  demanded  against  the  co-reapoxid-ct, 
that  the  wife's  father  and  the  co-respondent 
in    getting    up    the    evidence,  the    former  gi 
facilities   for    obtaining   evidence   by  allowing 
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servants  to  say  what   tney  knew,  and  the   latter 
giving  money  for  thin  purpose  to  an  agent  sent  by 
the  husband  to  Paris,  where  the  respondent  and  co- 
respondent were  residing.      The  court,  referring  to 
Chisim's  case,  held  that  the  appearance  of  collusion 
m  the  case  was  too  gross  and  palpable  for  any  court 
to  overlook  it.    The  material  elements  in  that  case  of 
the  petitioner  receiving  consideration  to  prosecute  the 
case,  and  having  his  costs  secured,  are  present  in 
this.     It  is  true  that  in  that  case  the  parties  acted 
together  to  get  up  the  evidence,  whereas  in  this  case 
that  was  not  done,  because  it  was  unnecessary.     But 
what  is  material  is  that  no  more  in  that  case  than  in 
this  was  it  suggested  that  there  were  any  false  facts 
pat  forward,  or  any  material  facts  concealed.    The 
utmost  that  can  be  said  is  *that  the  court  had  before 
it  parlies  not  independent,  but  acting  throughout  in 
concert;  and  the  principle  to  be  gathered  from  that 
case  appears  to  be  that,  under  such  circumstances, 
the  court  is  forced  to  believe  that  it  is  being  misled, 
or,  at  any  rate,  that  it  can  feel  no  assurance  that  it  is 
not    In  the  face  of  these  two  cases  I  think  it  impos- 
sible to  say  that  in  Jtssop  v.  Jessop,  9  W.  B.  640,  2 
Swa.  &  Tr.  301,  decided  shortly  after  them,  in  1861, 
Sir  Cresswell  Cresswell  intended  to  limit  collusion  to 
cases  in  which  the  agreement  was    to  keep    back 
evidence  of  a  good  answer,  or  to  set  up  a  false  case, 
nor  do  I  think  his  words  as  to  the  particulars  required, 
in  his  summing  up  to  the  jury,  bear  such  a  meaning. 
In  Gethin  v.  Gethin,  10  W.  B.  266, 31  L.  J.  P.  M.  &  A.  43, 
decided  later  in  1861,  I  am  inclined  to  think  that  Sir 
Cresswell  Cresswell  intended  to  express  an  opinion 
that  if   it  were  shown  that  a  husband    who    was 
respondent  withdrew  charges  against  his  wife  and 
made  no  defence,  not  acting  independently,  but  in 
pursuance  of  an  agreement,   that  would  constitute 
collusion.    It  is  true,  however,  that  in  that  case  there 
was  ground  for  suggesting  that  the  wife  had  been 
guilty  of  adultery,  though  the  jury  found  she  had 
,not;  but  it  cannot  be  said  that  there  was  any  oon- 
ttfaalment  of   the  case  of  adultery,  because  in  fact 
Abe  husband  had  previously  filed  and  abandoned  a 
f petition.     But  I  am  not  sure  that  this  case  leads 
fo  any  clear  conclusion.     Nor  do  I  attach  muoh 
^importance  to    the    case  of    Harris  v.   Harris  and 
Lambert,   31   L.   J.   P.   M.   &  A.    160,   in  which  it 
appeared    that    the    respondent   had    assisted    the 
petitioner' 8   case  by  facilitating  proof    of  identifi- 
and  Sir  Cresswell  Cresswell  said: — "Such 
rnunioations  are  always  dangerous,  and   cannot 
to  excite  some  suspicion  of  collusion.     I  took 
to  examine  the  evidence,  and  I  see  no  reason  to 
_  that  the  parties  were  acting  in  collusion.*'     I 
only  say  that  I  do  not  think  that  this  oase  in  any 
militates  against  the  view  more  fully  expressed 
that  learned  judge  in  other  cases  I  have  men- 
Probably  the  learned  judge  thought  that  the 
between  the  parties  was   not  in  a  matter 
tly  material  to  the  suit  to  amount  to  collu- 
u     The  case  of  Barnes  v.  Barnes  and  Grimwade, 
B.     1     P.   &  D.   505,    16  W.    B.   Div.   Dig.   6, 
leaded     in    1867    by    Lord    Penzance,    is   not    so 
l  authority  as  Lloyd  v.  Lloyd  and  Chichester, 
in    Barnes   v.    Barnes  and  Grimwade    the 
induced   the    wife,    for    a    consideration, 
to    oppose,  but  there  were,   no    doubt,    some 
bron&ht  to  light  which,  if  disclosed  to  the  court, 
t  have  induced  it  to  refuse  the  decree.    Still,  the 
of  Hiord  Penzance  appear  to  me  to  indicate  that 
ir  of  collusion  did  not  differ  from  that  of  Sir 
ell    Cresswell.    His  lordship  said : — "I  am  of 
Biwi  that  although  the  petitioner  was  reckless  in 
conduct,  and  careless  whether  his  wife  committed 
or  not,  the  evidence  does  not  go  so  far  as  to 
actual    connivance.      But     he    certainly 


£tion, 


exposed  his  wife  to  temptation,  to  which  no  wife 
ought  to  be  exposed  by  her  husband,  and  was  guilty 
of  neglect  and  misconduct  conducing  to  the  adultery. 
With  regard  to  collusion,  I  agree  with  the  learned 
counsel  that  the  mere  fact  of  his  having  given  her 
money,  both  before  and  after  the  institution  of  the 
suit,  does  not  prove  collusion.  I  see  no  impropriety 
in  a  husband  making  his  wife  a  reasonable  allowance 
while  a  suit  is  pending,  in  order  to  save  the  expense 
of  an  application  to  the  oourt  for  alimony.  If  that 
evidence  stood  alone  I  should  hold  that  it  is  not 
sufficient  to  prove  the  charge  of  collusion ;  but  the 
evidence  goes  much  further.  It  amounted  in  sub- 
stance to  this — that  the  petitioner  said  to  the  re- 
spondent, 'If  you  do  not  oppose  I  shall  get  a 
divorce  cheaper  than  if  you  do ;  therefore  keep  quiet, 
and  I  will  give  you  some  money  when  the  decree  is 
obtained,  and  I  will  do  no  harm  to  the  co-respondent. ' 
If  that  is  not  collusion  I  do  not  know  what  is.  It  is 
said  that  she  had  no  defence  to  offer,  and  it  certainly 
seems  that  she  had  not  as  far  as  her  own  adultery 
is  concerned.  But  if  she  had  brought  to  the  know- 
ledge of  the  oourt  the  facts  which  have  now  been 
proved  as  to  the  petitioner's  conduct  in  exposing  her 
to  temptation,  it  would  have  been  a  grave  question 
whether  the  oourt  would  have  granted  a  decree.  For 
these  reasons  I  think  that  the  Queen's  Proctor  has 
proved  the  allegation  that  material  facts  have  been 
suppressed.  I  think  that  the  charge  of  collusion  is 
also  established."  I  have  quoted  the  whole  of  the 
learned  judge's  judgment,  because,  taken  as  a  whole, 
it  seems  to  me  to  show  that  from  the  agreement  not 
to  defend  alone  he  would  have  inferred  collusion. 
On  the  whole,  it  appears  to  me  that  the  authority  of 
the  House  of  Lords,  as  shown  by  its  practice,  and 
of  Sir  Cresswell  Cresswell,  is  decidedly  in  favour 
of  the  position  that,  if  the  initiation  of  a  suit  be 
procured,  and  its  conduct  (especially  if  abstention 
from  defence  be  a  term)  provided  for  by  agree- 
ment, that  constitutes  collusion,  although  no  one 
can  put  his  fingers  on  any  fact  falsely  dealt 
with  or  withheld;  and  I  do  not  think  that  the 
authority  of  Lord  Stowell,  Dr.  Lushington,  Lord 
Penzance,  or  Sir  James  Hannen  can  be  invoked  in 
favour  of  a  contrary  opinion.  It  must  always  be 
remembered  that,  in  matrimonial  proceedings,  this 
court  has  imposed  on  it,  by  its  previous  practice,  and 
by  the  provisions  of  the  Act  of  1857,  the  peculiar 
duty  of  ascertaining  for  itself,  so  far  as  it  can, 
whether  in  any  case  there  exist  bars,  absolute  or  dis- 
cretionary, to  the  petitioner's  claim.  I  am  not,  there- 
fore, prepared  to  say  that  the  reason  underlying  what 
I  think  is  the  effect  of  the  decision  of  the  House  of 
Lords  and  of  the  Acts  of  1857  and  1860  may  not  be  that, 
when  the  parties  to  a  suit  are  acting  in  complete  con- 
cert, the  court  is  deprived  of  the  security  for  eliciting 
the  whole  truth  afforded  by  the  contest  of  opposing 
interests,  and  is  rendered  unable  to  pronounce  a 
decree  of  dissolution  of  marriage  with  sufficient  con- 
fidence in  its  justice.  If  this  be  so,  the  expression  in 
section  7  of  the  Act  of  1860,  "  collusion  for  obtaining 
a  divorce  contrary  to  the  justice  of  the  case,"  may  be 
understood  to  indicate  that,  by  such  an  agreement, 
justice  is  imperilled,  but  not  to  require  that  it  must 
be  affirmatively  shown  that,  having  regard  only  to 
the  matrimonial  conduct  of  the  parties,  justice  will 
not  be  or  has  not  been  done.  No  doubt  the  protec- 
tion to  the  oourt  afforded  by  the  mutual  watchfulness 
of  hostile  parties  often  does  not  exist,  because  the 
petitioner  and  the  respondent  may,  independently  of 
each  other,  be  of  the  same  mind.  Against  results  of 
that  unanimity  no  legislation  can  guard.  But  it  may 
well  be  worth  while  to  prevent  the  parties  to  a  suit 
from  binding  themselves  by  an  agreement  which,  if 
there  be  anything  to  hide,  renders  it  obligatory  on 
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both  of  them  to  keep  the  veil  drawn.  At  least,  if  a 
petitioner  makes  the  institution  of  his  suit  and  its  pro- 
ceedings a  matter  of  bargain,  stifling  defence  and 
recrimination  by  a  covenant  of  silence,  he  cannot 
wonder  if  the  court  declines  to  be  satisfied  that  it  has 
before  it  all  the  material  facts.  Such  a  petitioner 
has  mistaken  his  position.  Pacem  duello  miscuit. 
He  appears  before  the  court  in  the  character  of  an 
injured  husband  asking  relief  from  an  intolerable 
wrong;  but  if,  at  the  same  time,  he  is  acting  in  con- 
cert with  the  authors  of  the  wrong,  and  is  subject- 
ing his  rights  to  pecuniary  stipulations,  he  raises 
more  than  a  doubt  whether,  in  the  words  of  Lord 
Stowell,  he  has  received  a  real  injury  and  bond  fide 
seeks  relief. 

In  the  present  case,  being  of  opinion,  as  I  have  said, 
that  the  initiation  of  the  suit  was  procured  and  its 
results  as  to  costs  and  damages  settled  by  agreement, 
I  think  it  must  be  held  that  there  was  collusion.  If 
it  be  necessary  to  constitute  collusion  that  there 
should  be  a  compact  not  to  defend,  that  also  was 
present  in  this  instance.  Further,  if  it  be  needful 
that  suspicion  of  the  oonoealment  of  some  facts  be 
entertained,  I  entertain  suspicion  (I  do  not  wish  to 
say  more)  as  to  the  facts  of  the  husband's  conduct 
from  the  expressions  used  by  the  wife  in  her  letters. 
But  I  do  not  think  it  has  been  shown,  nor  in  my 
opinion  need  it,  that  any  specific  facts  of  a  material 
character  exist  which  might  have  been  brought 
before  the  court.  I  was  muoh  pressed  by  counsel 
with  the  hardship  on  the  petitioner  of  dismissing  his 

Sitition  and  of  rendering  the  agreement  of  no  effect, 
ut  I  cannot  assent  to  this  view.  As  regards  free- 
dom from  an  adulterous  wife,  if  the  petitioner 
desires  that,  for  his  own  sake,  I  see  nothing  to  pre- 
vent his  filing  a  petition  without  agreement  with  her. 
As  regards  the  obtaining  pecuniary  advantage,  for 
himself  or  his  child,  I  must  say  that  a  divorce  suit 
ought  not,  in  my  judgment,  to  be  made  the  stipu- 
lated price  of  any  pecuniary  consideration.  The 
intervention  of  the  Queen's  Proctor  must,  therefore, 
succeed,  but  there  will  be  no  order  as  to  costs.  I  was 
pressed  to  say  that  the  disclosure  of  the  agreement  at 
the  trial  negatived  collusion.  I  cannot  follow  that 
suggestion,  because  confession  is  not  a  defence.  But 
I  Slink  that  the  conduct  of  the  petitioner,  in  making 
this  disclosure,  entitles  him  to  favourable  considera- 
tion as  to  costs. 

Decree  nisi  rescinded  ;  no  order  as  to  costs. 

Solicitor,  The  Queen's  Proctor. 

Solicitors  for  the  petitioner,  King,  Wigg,  <fc  Co. 
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Lopes  and  Bigby,  L.JJ.  ) 

Beck  (on  the  Prosecution  of  the  Mayor,  &c,  of 
Botherham)  v.  County  Council  of  the  West 
Biding  of  Yorkshire,  (a.) 

Local  government — Folice— County  council — Borough 
police — Liability  of  county  council  to  contribute — 
Additional  constables  introduced  into  a  borough  for  an 
emergency — Local  Government  Act,  1888  (51  &  52 
Vict.  c.  41),  s.  24,  sub-section  2  (j)— Police  Act,  1890 
(53  &  54  Vict.  c.  45),  s.  25. 

The  liability  of  a  county  council  to  pay  one-half  of  the 

(a.)  Beported  by  F.  G.  Bucker,  Esq.,  Barrister- 
at  -Law. 


costs  of  the  pay  and  clothingvf  the  police  of  each  borough, 
under  section  24,  sub-section  2  (j),  of  the  Local  Govern- 
ment Act,  1888,  extends  to  the  costs  of  the  pay  of  addi- 
tional constables  introduced  into  a  borough  for  a  special 
emergency  under  section  25  of  the  Police  Act,  1890. 

Appeal  from  an  order  of  a  divisional  court  (Willi 
and  Wright,  JJ.)  directing  a  writ  of  mandamus  to 
issue  commanding  the  oounty  council  of  the  Weit 
Biding  of  Yorkshire  to  pay  to  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Botherham  the  balance 
claimed  to  be  due  to  them  in  respect  of  one-half  of 
the  costs  of  the  pay  and  clothing  of  the  police  of  the 
said  borough  during  the  year  ending  the  29th  of 
September,  1893. 

At  the  beginning  of  September,  1893,  disturbance! 
were  anticipated  in  parts  of  the  West  Biding  of 
Yorkshire  in  consequence  of  a  coal  strike  which  wii 
then  proceeding,  and  it  was  deemed  expedient  to  tab 
steps  for  the  purpose  of  strengthening  the  police  force 
of  the  borough  of  Botherham. 

Accordingly  an  agreement  in  writing  was  made  oa 
the  8th  of  September,  in  pursuance  of  section  25  of 
the  Police  Act,  1890,  between  the  Acting  Comnri*- 
sioner  of  Police  of  the  Metropolis  and  the  Watch 
Committee  of  the  borough  of  Botherham,  whereby  it 
was  agreed  that  fifty  Metropolitan  police  constaMst 
should  be  temporarily  added  to  the  Botherham  polioe 
force,  and  that  the  Watch  Committee  should,  when 
required  to  do  so  by  the  Beoeiver  for  the  Metropolitan  [ 
Police    District,    pay    to  the   account  of   the  said  I 
Receiver  at  the  Bank  of*  England  the  pay  and  allow-  j 
ances  of  the  constables  thus  added,  and  such  forte  j 
sums  as  the  Acting  Commissioner  should  certify  to 
have  been  expended  for  certain  specified  purposes,      j 

The  question  intended  to  be  determined  in  theat 
mandamus  proceedings,  which  were  instituted  by  the 
Corporation  of  Botherham,  was  whether  the  coast?  \ 
council  were  liable  under  section  24,  sub-section  2,  of 
the  Local  Government  Aot,  1888,  to  pay  one-half  of 
the  cost  of  the  pay  of  the  additional  constablei  in- 
troduced into  the  borough  under  the  above  agreement 

Section  24,  sub-section  2,  of  the  Local  Governmeat 
Act,  1888,  enacts  as  follows:— "  In  substitution  lor 
local  grants  the  council  of  each  county  shall  froar 
time  to  time  as  from  the  said  day  pay  out  of  tsa 
oounty  fund  and  charge  to  the  Exchequer  Contribu- 
tion Aooount  the  following  sums,  that  is  to  say  (/) 
they  shall,  subject  to  the  provisions  of  this  Act,  pif 
to  the  council  of  each  borough  maintaining  a  sepa- 
rate polioe  force  under  the  County  and  Borough 
Polioe  Acts  one-half  of  the  costs  of  the  pay  ail 
clothing  of  the  police  of  that  borough  daring  tsf 
preceding  year." 

Section  25  of  the  Polioe  Aot,   1890,  provides  at 
follows:— "(I)    Where  a  polioe  authority  deem  i 
expedient  for  any  special  emergency  or  under  asg 
exceptional  circumstances  to  strengthen  their  potisj 
force  (in  this  section  referred  to  as  the  aided  poG 
force)  by  constables  belonging  to  another  i>olioe  foi 
such  number  of  constables  belonging  to  the  1st 
force  may  be  added  to  the  aided  force,  and  for  as 
period,  as  may  be  agreed  on  between  the  polioe autia 
ities  of  the  forces ;  and  the  constables  so  added,  u 
withstanding   that  they   have   not    been  sworn 
or  taken  any  declaration  as  constables  of  the  aid 
force,  shall,  during  that  period,  be  deemed,  save 
otherwise  provided  by  the  agreement,   to  be  for 
purposes  constables  of  the  aided  force,  and  shall  ha 
the  like  powers,  duties,  and  privileges." 

The  Divisional  Court  held  that,  under  the  abo 
sections,  the  county  council  were  bound  to  pay  to  I 
Corporation  of  Botherham  one-half  of  the  coati 
the  pay  of  the  additional  constables. 

The  county  council  appealed. 
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Coubt  of  Appeal. 


Lawson  Walton,  Q.C.,  and  Roskill,  for  the  appellants. 
—Before  the  passing  of  the  Local  Government  Aot, 
1888,  the  liability  of  the  Treasury  to  oontribute  to  the 
cost  of  the  maintenance  of  county  and  borough  police 
forces  was  governed  by  section  16  of  the  Police  Act, 
1856,  and  section  2  of  the  Police  (Expenses)  Aot,  1875. 
The  practice  was  that  the  permanent  police  force  of  each 
county  and  borough  was  inspected  annually,  and,  on 
a  certificate  being  given  by  the  Home  Secretary  that 
any  such  polioe  force  was  efficient  in  point  of  numbers 
and  discipline,  the  Treasury  paid  one-half  of  the  coat 
of  their  pay  and  clothing.  Section  16  of  the  Aot  of 
1856  expressly  provided  that  such  payment  should 
not  extend  to  any  additional  constables  appointed 
under  section  19  of  the  County  Polioe  Aot,  1840.  The 
Treasury  payment  was  made  with  strict  regard  to  the 
number  of  men  inspected,  and  was  limited  to  the 
permanent  polioe  force.  The  Local  Government  Act, 
1888,  by  section  24,  sub-section  2  (j)t  merely  trans- 
ferred the  liability  to  make  such  payment  from  the 
Treasury  to  the  county  council ;  it  did  not  in  any  way 
enlarge  the  liability.  The  words  "  the  polioe  of  that 
borough  "  in  that  sub- section  ought  to  be  construed 
as  meaning  the  permanent  polioe  force  of  that 
borough.  Additional  constables  introduced  into  a 
borough  for  a  short  time  under  an  agreement  made 
in  pursuance  of  section  25  of  the  Police  Act,  1890,  are 
not  part  of  the  permanent  police  force  of  that  borough. 
They  have  never  been  sworn  in  as  constables  of  that 
borough,  and  they  must  be  taken  to  have  been 
inspected  in  their  own  district,  and  in  that  case  they 
will  have  been  paid  for  by  their  own  county  council. 
The  words  "for  all  purposes"  in  section  25  of  the 
Police  Act,  1890,  are  relied  on  by  the  other  side,  but 
they  merely  mean  for  all  purposes  of  duty  and  dis- 
cipline. The  additional  constables,  though  imported 
for  emergency  work,  are  liable  to  perform  all  duties  as 
if  they  were  members  of  the  aided  force.  It  cannot 
have  been  intended  that  an  agreement  made  under 
this  section  could  have  the  effect  of  throwing  an 
obligation  on  a  local  authority  which  was  not  con- 
sulted when  the  agreement  was  made. 

Crump,  Q.C.,  and  A.  Macmorran,  for  the  respond- 
ents, were  not  called  upon  to  argue. 

Lord  Eshkr,  M.R. — In  my  opinion  the  question 
which  we  have  to  determine  is  governed  entirely  by 
section  24,  sub-section  2,  of  the  Local  Government 
Act,  1888,  and  section  25  of  the  Polioe  Aot,  1890,  and 
is  not  touched  by  any  other  statutes.  Section  24, 
sub-section  2,  of  the  Aot  of  1888  enacts  that  the 
council  of  each  county  shall  make  a  number  of  pay- 
ments which  before  were  made  out  of  the  Exchequer, 
and,  among  other  things,  it  says :  "(J)  They  shall, 
subject  to  the  provisions  of  this  Aot,  pay  to  the 
council  of  each  borough  maintaining  a  separate  police 
force  under  the  County  and  Borough  Police  Acts  one- 
half  of  the  costs  of  the  nay  and  clothing  of  the 
polioe  of  that  borough  during  the  preceding  year." 
That,  of  course,  at  the  time  when  the  Act  was 
passed,  meant  the  permanent  polioe  force  of  the 
borough.  At  that  time  the  power  of  borrowing 
additional  constables  from  another  polioe  authority 
did  not  exist;  and,  therefore,  such  additional  con- 
stables were  not  then  within  the  meaning  of  the 
section.  It  is  to  be  noticed  that  what  the  county 
council  have  to  pay  is  one-half  of  the  costs  of  the 
pay  and  clothing  of  the  police,  which  means  one- 
half  of  what  the  pay  and  clothing  of  the  polioe  has 
cost  the  borough.  Therefore,  if  in  any  case  the 
borough  did  not  supply  the  men  with  clothing, 
the  section  would  then  only  be  applicable  to  the 
pay.  Then  comes  section  25  of  the  Polioe  Act, 
1890,  and  that  shows  who  "the  police  of  the 
borough  during  the  preceding  year"  are  to  be. 
It  provides  that,  where  a  police  authority  deem  it 


expedient  for  any  special  emergency  to  strengthen 
their  police  force  by  constables  belonging  to  another 
polioe  force,  "  such  number  of  constables  belonging 
to  the  latter  force  may  be  added  to  the  aided 
force,  and  for  such  period,  as  may  be  agreed  on 
between  the  police  authorities  of  the  forces."  The 
borrowed  constables  are  said  to  be  •• added"  to  the 
force;  it  is  clear,  therefore,  that  the  force  itself  is 
increased  in  numbers  by  the  addition.  The  section 
then  continues : — "  And  the  constables  so  added,  not- 
withstanding that  they  have  not  been  sworn  in  or 
taken  any  declaration  as  constables  of  the  aided  force, 
shall  during  that  period  be  deemed,  save  as  otherwise 
provided  by  the  agreement,  to  be  for  all  purposes 
constables  of  the  aided  f  oroe,  and  shall  have  the  like 
powers,  duties,  and  privileges."  The  borrowed  polioe 
are  to  be  deemed  for  all  purposes  to  be  part  of  the 
police  of  the  borough  to  which  they  are  lent.  We 
must  now,  then,  go  back  to  section  24  of  the  Local 
Government  Act,  1888,  and  construe  it  in  the  light  of 
the  later  enactment.  The  liability  of  the  county 
council  is  now  seen  to  be  to  pay  one-half  of  the  costs 
of  the  pay  and  clothing  of  the  permanent  police  force 
of  the  oorough  as  added  to  by  the  borrowed  police. 
In  the  present  case  no  question  arises  as  to  any  oosts 
with  regard  to  the  clothing  of  the  borrowed  polioe, 
for  no  such  costs  have  been  incurred  by  the  Corpora- 
tion of  Botherham ;  but  the  corporation  having  ex- 
pended on  the  pay  and  clothing  of  their  regular  polioe 
a  certain  sum,  and  having  also  paid  to  the  Beceiver 
of  the  Metropolitan  Polioe  District  another  sum  for 
the  pay  of  the  additional  constables,  these  two  sums 
together  make  up  the  costs  to  which  the  sub-section 
refers,  and  therefore  the  corporation  are  entitled  to 
receive  one-half  of  that  amount  from  the  county 
council.  I  am  of  opinion  that  the  judgment  of  the 
Divisional  Court  is  right,  and  that  the  appeal  must  be 
dismissed. 

Lopes  and  Rioby,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Badham  A  Williams, 
for  Trevor  Edwards,  Wakefield. 

Solicitors  for  the  respondents,  Stevens,  Bawtree,  A 
Stevens,  for  H.  H.  Hickmott,  Botherham. 


Jan.  11,  12,  16,  26. 


Prom  Q.  B.  Div. 

(Lindley  and  A.  L. 

Smith,  L.JJ.) 

Reg.  v.  Justices  of  London,  (a.) 
Justices— Licensing  law— Appeal—Costs-—"  Party"  to 
appeal — Discretion  of  justices  at  quarter  sessions — 
Mandamus— 9  Qeo.  4,  c.  61,  s.  29— Summary  Juris- 
diction  Act,  1879  (42  A  43  Vict.  c.  49),  ss.  31,  32— 
Summary  Jurisdiction  Act,  1884  (47  A  48  Vict.  c. 
43),  s.  6. 

Licensing  justices  who,  being  served  with  a  notice  of 
appeal,  appear  at  the  hearing  of  the  appeal  and  actively 
oppose  it  are  "  a  party  "  within  clause  5  of  section  31  of 
the  Summary  Jurisdiction  Act,  1879. 

Section  29  of  9  Geo.  4,  c.  61,  so  far  as  it  applies  to 
such  licensing  justices,  is  inconsistent  with  section  31  of 
the  Summary  Jurisdiction  Act,  1879,  as  altered  by  the 
Summary  Jurisdiction  Act,  1884,  and,  by  virtue  of 
section  55  of  the  Act  of  1879,  must  be  taken  to  have  been 
repealed. 

In  such  cases  the  justices  at  quarter  sessions  have  a 
discretion  as  to  costs,  and  the  court  will  not  grant  a 


(a.)  Beportedby  Arnold  Glovbb,  Esq.,  Barrwter- 
at-Law. 
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mandamus  to  compel  them  to  order  costs  to  be  paid  to 
licensing  justices. 

Semble,  as  to  licensing  justices  who  do  not  make 
themselves  parties  to  the  appeal,  section  29  of  9  Geo,  4,  c. 
61  is  still  applicable,  and  the  court  of  quarter  sessions 
has  no  jurisdiction  to  deprive  them  of  their  costs. 

The  Summary  Jurisdiction  Act,  1884,  which  repeals 
section  32  of  the  Summary  Jurisdiction  Act,  1879,  down 
to  the  words  "  in  accordance  with  the  conditions  and 
regulations  contained  in  this  Act,"  repeals  that  section 
down  to  where  those  words  occur  for  the  second  time. 

Appeal  from  the  decision  of  the  Divisional  Court 
(Pollock,  B.,  and  Grantham,  J.). 

At  the  general  annual  licensing  meeting  for  the 
Tower  Division  of  the  County  of  London  held  on  the 
30th  of  March,  1894,  one  Tant  applied  for  the  renewal 
of  a  licence  to  sell  liquors  to  be  consumed  on  premises 
known  as  the  Cannon  Stores  public-house,  and  such 
renewal  was  refused. 

On  the  3rd  of  April,  1894,  the  freeholder  of  the 
premises,  F.  J.  Magerkorth,  appealed  to  the  quarter 
sessions,  and  notice  of  appeal  was  given  to  the 
licensing  justices.  They  appeared  by  counsel  and 
opposed  the  appeal,  which  was  heard  and  dismissed  on 
the  21st  of  July,  1894. 

Application  was  made  to  the  court  by  the  licensing 
justices  that  the  appellant  should  pay  to  them,  by 
way  of  costs,  such  sum  as  should  indemnify  them  for 
their  expenses  under  9  Geo.  4,  o.  61.  s.  29. 

The  quarter  sessions  were  of  opinion  that  they  had 
a  discretion  in  the  matter,  and  refused  to  give  costs  to 
the  licensing  justices. 

The  licensing  justices  then  applied  for  a  mandamus 
to  the  justices  of  the  County  of  London  in  quarter 
sessions  commanding  them  to  hear  and  determine, 
according  to  law,  the  application  by  the  licensing 
justices  for  an  order  adjudging  that  Magerkorth 
should  pay  the  costs  of  the  respondents  in  the  appeal. 

The  Divisional  Court  held  that  a  mandamus  ought 
not  to  be  granted. 

The  licensing  justices  appealed. 

By  section  29  of  9  Geo.  4,  o.  61  it  is  enacted  that 
"in  every  case  where  notice  of  appeal  against  the 
judgment  of  any  justice  in  or  concerning  the  execu- 
tion of  this  Act  shall  have  been  given,  and  such 
appeal  shall  have  been  dismissed,  or  the  judgment  so 
appealed  against  shall  have  been  affirmed,  or  such 
appeal  shaU  have  been  abandoned,  it  shall  be  lawful 
for  the  court  to  whom  such  appeal  shall  have  been 
made  or  intended  to  be  made,  and  such  court  is 
hereby  required,  to  adjudge  and  order  that  the  party 
so  having  appealed,  or  given  notice  of  his  intention  to 
appeal,  shall  pay  to  the  justice  to  whom  such  notice 
shall  have  been  given,  or  to  whomsoever  he  shall 
appoint,  such  sum  by  way  of  costs  as  shall,  in  the 
opinion  of  such  court,  be  sufficient  to  indemnify  such 
justice  from  all  cost  and  charge  whatsoever  to  which 
such  justice  may  have  been  put  in  consequence  of  his 
having  had  served  upon  him  notice  of  the  intention 
of  such  party  to  appeal." 

Section  31  of  the  Summary  Jurisdiction  Act,  1879, 
provides  that  "where  any  person  is  authorized  by 
this  Act  or  by  any  future  Act  to  appeal  from  the  con- 
viction or  order  of  a  court  of  summary  jurisdiction  to 
a  court  of  general  or  quarter  sessions,  he  may  appeal 
to  such  court  subject  to  the  conditions  and  regula- 
tions following."  Clause  (5)  provides  that  "  the 
court  of  appeal  may  also  make  such  order  as  to  costs 
to  be  paid  by  either  party  as  the  court  may  think 
just." 

The    Summary  Jurisdiction    Act,    1884,    after   a 

Sreatuble  in   the   following  terms : — "  Whereas  the 
uinniary  Jurisdiction  Acts  regulate  the  procedure 
before  courts  of  summary  jurisdiction,  and  on  appeal 


from  those  courts  to  courts  of  quarter  sessions,  and  it 
is  expedient  to  provide  for  uniformity  of  procedure  in 
all  such  cases,"  by  section  4  and  the  schedule  repeals 
in  section  31  of  the  Summary  Jurisdiction  Act,  1879, 
the  words,  "  by  this  Act  or  any  future  Act."  Section 
6  is  as  follows  : — "  Where  a  person  is  authorized  by 
any  Act  passed  before  the  commencement  of  the 
Summary  Jurisdiction  Act,  1879,  to  appeal  from  the 
conviction  or  order  of  a  court  of  summary  jurisdiction 
made  in  pursuance  of  the  Summary  Jurisdiction  Acts, 
or  from  the  refusal  to  make  any  conviction  or  order 
in  pursuance  of  those  Acts,  to  a  court  of  general  or 
quarter  sessions,  he  shall,  after  the  passing  of  this 
Act,  appeal  to  such  court  subject  to  the  conditions 
contained  in  the  Summary  Jurisdiction  Act,  1879,  with 
respect  to  an  appeal  to  a  court  of  general  or  quarter 
sessions." 

Jelf,  Q.C.,  Horace  Avory,  and  D*Eyncourtf  for  the 
appellants. — The  justices  at  quarter  sessions  have  no 
jurisdiction  to  refuse  licensing  justices  their  costs. 
By  virtue  of  section  29  of  the  Act  9  Geo.  4,  c  61 
licensing  justices  are  entitled  to  indemnity  costs  as  a 
matter  of  right,  and  the  justices  at  quarter  sessions 
have  refused  to  perform  a  merely  ministerial  duty 
imposed  upon  them  by  Act  of  Parliament. 

Poland,  Q.C.,  and  Danckwerts,  for  the  justices  of 
London. — The  licensing  justices  were  parties  to  the 
appeal,  and  section  31  of  the  Summary  Jurisdiction 
Act,  1879,  as  amended  by  the  Summary  Jurisdiction 
Act,  1884,  has  the  effect  of  giving  the  justices  at 
quarter  sessions  a  discretion  as  to  costs.  That  discre- 
tion they  have  exercised,  and  a  mandamus  will  not 
go- 

Marshall  Hall,  for  Magerkorth. 

Jelf,  Q.C.,  replied. 

The  following  statutes  and  cases  were  referred 
to:— 9  Geo.  4,  c.  61,  s.  29;  Sir  John  Jervis'  Act 
(11  &  12  Vict.  c.  43);  12  &  13  Vict.  c.  45,  s.  5;  Thft 
Summary  Jurisdiction  Act,  1879,  s.  31;  the  Sum- 
mary Jurisdiction  Act,  1884,  preamble,  ss.  6,  7; 
the  (Interpretation)  Act,  1889,  s.  13  (11);  Beg.  ▼. 
Justices  of  Monmouthshire,  1  Dow.  &  L.  145 ;  Beg. 
v.  Justices  of  Glamorganshire,  40  W.  R.  436,   [1892] 

1  Q.  B.  621 ;  Beg.  v.  Huntley,  23  L.  J.  M.   C.  106, 

2  W.  R.   Dig.  128;    GarneU  v.  BradUy,  26   W.  E. 
698,   3  App.  Cas.  944 ;    Beg.  v.  Justices  of  Middle- 
sex,  2  Dowl.   N.  S.  719 ;  Beg.  v.  Newton,  40  W.  B. 
688,  [1892]  1  Q.  B.  648 ;  Beg.  v.  King,  36  W.  R.  600, 
20  Q.   B.   D.  430 ;  B.  v.  Justices  of  North  Biding,  t 
B.  &  C.  286  ;  Beg.  ^.Justices  of  the  Weft  Biding  of  York- 
shire, 10  W.  B.  757,  2  B.  &  S.  811 ;  Beg.  ▼.  Main- 
waring,   6  W.  R.  594,  Ell.  B.   &  Ell.  474;    R.  * 
Justices  of  tlie   West  Biding  of  Yorkshire,  1    A-  &  BL-. 
563;    Beg.  v.  Bichards,   20  L.  J.  Q.  B.    351;    Re*. 
v.  Edlin,  65  L.  T.  N.  S.  83,  40  W.  R.    Big.   174; 
Beg.    v.    Adamson,  24  W.   R.   250;    Beg.  v.    HeUkt9 
17  Q.  B.  229 ;  Beg.  v.  Justices  of  Montgomefyshn%i 
14   L.   J.  M.  C.   142;    Beg.  v.  Shingler,    34    W.   B* 
490,  17  Q.  B.  D.  49 ;  London  County  Council  and  tkm 
Churchwardens  and  Ooerseers  of  West  Ham9  40  W.  i 
663,  [1892]  2  Q.  B.  173;  Beg.  v.  Justices  of  Gkxmafi 
ganshire,  37   W.  R.  493,  22  Q.  B.  D.  628 ;  Beg. 
Lord  Mayor  of  London,  57  L.  T.  N.  S.  491 ;  F< 
City  Mutual  Building  Society  and  the  Church 
and  Ooerseers  of  East  Ham,   [1892]    1    Q.    B.  GSIj 
Deputies,    Ac,    of  Borough   of  Leicester    v.     Ht\ 
62  L.  J.   M.   C.   51,  41  W.   R.   Dig.   97;     Beg. 
Justices  of  Hants,  IB.  &  Ad.  654 ;  Beg.  v.    Davidi 
24  L.  T.  N.  S.  22,  19  W.  R.  C.  L.  Dig.   21 ;  Be* 
Goodall,  L,  Q,  9  a   B.  557,  22  W.  R.    IK-    r 
Beg.  v.  BUinshard,  13  Q.  B.  318;  Beg.  v.   Jakiccs 
Cumberland,  4  Ad.  &  Ell.  695 ;   Ex  parte    Q\ 
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<fc,  of  Ackworth,  13  L.  J.  M.  C.  38 ;  Beg.  v.  Goodrich, 
19  L.  J.  M.  C.  240 ;  Beg.  v.  London  County  Council, 

40  W.  R.  285,  [1892]  1  Q.  B.  190;  Price  v.  James,  41 
W.  R.  57,  [1892]  2  a  B.  428;  Beg.  v.  Deputies,  ike, 
of  Leicester,  15  a  B.  671 ;  Beg.  v.  Purdey,  13  W.  R. 
75,  5  B.  &  8.  909;  Beg.  v.  Justices  of  Gloucestershire, 

41  W.  B.  379 ;  and  to  Tapping  on  Mandamus,  p.  305. 
[Ldtoley,  L.J.,  referred  to  Brooke  v.  Ewers,  Str. 
113.] 

Cur.  adv.  vulU 
January  26.— Lindley,  L.J.— This  is  an  appeal 
by  the  justices  of  the  peace  for  the  Tower  Division  of 
London  against  an  order  of  a  divisional  court  dis- 
charging, with  costs,  a  rule  for  a  mandamus  to  the 
London  Quarter  Sessions.  In  substance,  although 
not  in  form,  the  mandamus  was  to  compel  the  London 
Quarter  Sessions  to  order  a  person  named  Magerkorth 
to  pay  the  appellants  certain  costs  incurred  by  them 

ran  appeal  from  a  refusal  to  renew  his  licence, 
appellant  justices  contend  that  under  the 
Licensing  Act  of  9  Geo.  4,  c.  61,  s.  29,  they  are  en- 
titled, as  a  matter  of  right,  to  an  order  indemnifying 
them  against  the  costs  in  question.  The  court  of 
quarter  sessions,  while  affirming  the  order  of  the 
licensing  justices,  refused  to  give  them  any  costs  of 
the  appeal  against  their  order.  They  did  so,  as  we 
were  informed,  on  the  ground  that  they  had  a  dis- 
cretion in  the  matter  of  costs  under  section  31  of  the 
Summary  Jurisdiction  Act,  1879.  The  Divisional 
Court  refused  a  mandamus  upon  the  ground  that  the 
question  was  one  for  the  quarter  sessions  to  decide, 
and  that,  even  if  the  court  of  quarter  sessions  were 
wrong  in  the  view  they  took  of  the  Act  of  1879,  no 
mandamus  ought  to  go. 

It  was   strongly  contended    before  us    that   the 
court    of    quarter  sessions  had   no    jurisdiction    to 
refuse  the  licensing   justices  their  costs,   and  that 
a   mandamus    ought    to    go   to    compel    the   court 
of  quarter  sessions  to  order  such  costs  to  be  paid. 
The  extent  of  the  jurisdiction  of  an  inferior  court 
must  necessarily  be  ascertained  before  the  question 
whether  they  have  exceeded  it  or  have  refused  to 
exercise,  it  can  be  determined ;  and  a  mistake  made 
by  an  inferior  court  upon  the  extent  of  its  own  juris- 
diction can  be  corrected  by  mandamus,  prohibition,  or 
certiorari,  according  to  the  circumstances  of  the  case : 
see  as  to  mandamus,  Brooks  v.  Ewers,  Bag.  v.   The 
Justices  of  Monmouth,  and  Btg.  v.  King.    Unless  this 
were  so  there  would  be  no  method  of  controlling 
inferior  courts.    But  from  timeimmemorial  the  Court 
of  Queen's  Bench  has  had  the  power  of  compelling 
them  to  exercise  their  jurisdiction  and  of  preventing 
them   from  exceeding  it.     On  the  other  hand,  it  is 
equally  clear  that  there  is  no  appeal  from  the  decision 
of  an  inferior  court  upon  any  matter  which  that  court 
b  competent  to  decide  unless  a  right  of  appeal  is  con- 
Barred    by    statute.      Before    therefore    determining 
whether  a  mandamus  ought  to  go  or  be  refused  it  is 
ftecessary  to  ascertain  what  jurisdiction  the  court  of 
{Barter   sessions  has  over    costs    in  cases  like  the 
Mtosurrt. 

This  inquiry  involves  the  necessity  of  examining 
leveral  Acts  of  Parliament  in  order  to  determine 
rhether  section  29  of  9  Geo.  4,  c.  61  is  still  in  force, 
■idy  if  it  is,  whether  it  is  applicable  to  this  particular 
Me.  Sections  27,  28,  and  29  of  9  Geo.  4,  c.  61 
■late  to  appeals  from  orders  made  by  justices  of  the 
jeace.  A  right  of  appeal  to  quarter  sessions  is  given 
if  section  27.  Section  28  authorizes  justices  to  bind 
0TBOTJ0  to  appear  and  give  evidence  on  the  appeal. 
botioo  29  provides,  inter  alia,  for  the  payment  by  an 
tosuccessf  ul  appellant  of  the  costs  and  charges  of  the 
■sticee  whose  order  is  appealed  against,  and  who  have 
»  be  served  under  section  27  with  notice  of  the 
ppeaL     The  costs  and  charges  to  which  justices  are 


entitled  under  this  section  are  strictly  limited  to  those 
which  they  have  incurred  by  reason  of  having  been 
served  with  notice  of  the  appeal.  In  1872  these  sections 
were  expressly  repealed  except  so  far  as  they  relate  to 
renewals  of  licences  and  transfers  of  licences  under 
sections  4  and   14  of  9  Geo.  4,  o.  61 :  see  35  &    36 
Vict.  c.  94,  s.  75,  and  schedule  2.    The  language  of 
this  repealing  Act  would  lead  anyone  to  suppose  that 
sections  27,  28,  and  29  of  9  Geo.  4,  c.  61  were  wholly 
unrepealed  in  1872.    But  this  appears  not  to  be  the 
case,  for  it  was  decided  in  1851  by  Beg.  v.  Hcllier 
that  part  of  section  29  of  9  Geo.  4,  o.  61  had  been 
repealed  in  1848  by  the  Summary  Jurisdiction  Act, 
1 1  &  12  Vict.  c.  43,  s.  27.    Beg.  v.  Hellier  was  an  appeal 
from  a  conviction  and  not  an  appeal  from  an  order 
relating  to  a  renewal  or  transfer  of  a  licence.    But 
Reg.  v.  Hellier  is  important  as  shewing  that  the  provi- 
sions of  9  Geo.  4,  c.  61  relating  to  notices  to  justices  - 
and  to  costs  to  be  paid  to  them  by  an  applicant  were  * 
very  materially  altered,  and  in  some  very  important  re- 
spects repealed  by  the  Summary  Jurisdiction  Act,  1 848. 
It  is,  however,  in  my  opinion,  plain  that  in  1872  the  * 
Legislature  intended  to  preserve  and    did  preserve 
sections  27,  28,  and  29  of  9  Geo.  4,  o.  61   so  far  as 
they  were  then  in  force,  and  so  far  as  they  related  to 
the    renewal   of  licences  or  the  transfer  of  licences 
under  sections  4  and  14  of  the  same  Act.     If  this 
conclusion  be  correct  it  follows  that,  notwithstanding 
the  repeal  of  sections  27,  28,  and  29  of  9  Geo.  4,  c. 
61  as  regards  all  matters  except  renewals  or  transfers 
of  licences,  still,  upon  an  appeal  to  quarter  sessions 
from  an  order  made  on  an  application  to  renew  a 
licence,  a  justice  served  with  notice  of  the  appeal 
continued  to  be  entitled  under  section  29  of  the   Act 
of  9  Geo.  4,  c.  61  to  an  order  that  the  unsuccessful  * 
appellant  should  pay  him  such  sum  by  way  of  costs 
as  should,   in  the  opinion  of  the  court  of  quarter 
sessions,  be  sufficient  to  indemnify  him  "  from  all  cost  * 
and  charge  whatsoever  to  which  suoh  justice  may 
have  been    put  in  consequence  of  his  having  had 
served  upon  him  notice  of  the  intention  of  such  party  - 
to  appeal."    Such  I  take  to  have  been  the  law  as  it 
stood  after  the  passing  of  the  Act  of  1872.     Since  that 
Act  there  has  been  no  further  express  repeal  of  the 
sections  27,  28,  and  29  of  9  Geo.  4,  o.  61.    But  there 
have  been  several  Acts  consolidating  and  amending 
the  various  statutes  relating  to  proceedings  before 
magistrates,  and  one  question  is  whether  these  later 
statutes  are  so  inconsistent  with  sections  27,  28,  and 
29  of  9  Geo.  4,  c.  61  as  to  have  impliedly  repealed 
them  even    in    licensing    cases.      The    subsequent 
statutes  to  which  I  refer  are  the  Summary  Junsdio- » 
tion  Acts  of  1879  and  1884.      These  Acts,  with  the 
previous  Summary  Jurisdiction    Acts    of  1848    and" 
1849,  form  a  code  of  procedure  which  it  is  necessary 
to  study  with  care.      In  interpreting  these  Acts  it 
must  be  borne  in  mind  that  justices  in  dealing  with; 
licensing  matters  are  a  court  of  'summary  jurisdiction 
within  the  meaning  of  these  Acts.    This  was  decided 
in  Beg.  v.  Glamorganshire  to  be  the  true  construction 
of    the    Summary  Jurisdiction    Act,    1884,    and   of 
the    Interpretation     Act,     1889    (52    &    53     Vict, 
o.   63,  s.    13,   clause  11).      But  the  Act  9  Geo.  4, 
o.  61   is  not   one    of  the    "  Summary  Jurisdiction 
Acts"     (see    42    &    43    Vict.    c.   49,    s.   50,    and 
52     &    53    Vict.    c.    63,    s.     13,    clause    7),    and 
this    circumstance  creates  some  difficulty  in  apply- 
ing those  Acts  to  licensing  oases.      The  Summary 
Jurisdiction     Act,     1879  (42    &    43    Vict.    c.     49), 
is  divided  into  parts.    Part  2  is  headed  "  Amendment 
of  Procedure,"  and    sections    31   and  32    relate  to 
appeals.      These    sections    do  not   give  a  right  to 
appeal,  but  are  applicable   respectively  to  cases   in 
which  a  right  to  appeal  is  given  either  by  the  Act 
itself  or  any  future  Act   (section  31),  or  by  some 
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prior  Aot  (flection  32).  This  last  section,  which  is  the 
one  applicable  to  appeals  under  9  Geo.  4,  o.  61,  was 
not  obligatory,  and  there  is  nothing  in  the  Aot  of 
1879  which  repeals  sections  27, 28,  and  29  of  9  Geo.  4, 
c.  61  so  far  as  they  were  then  in  force.  That  Aot 
is  not  referred  to  in  the  schedule  of  statutes  repealed 
by  section  55  of  the  Aot  of  1879,  nor,  having  regard 
to  section  32,  can  it,  I  think,  be  said  that  the  above 
sections  of  9  Geo.  4,  o.  61  are  inconsistent  with  the 
Aot  of  1879.  The  Summary  Jurisdiction  Act  of  1879 
was,  however,  materially  amended  by  the  Summary 
Jurisdiction  Aot,  1884.  The  preamble  of  this  Act  is 
important,  and  runs  thus :  "  Whereas  the  Summary 
Jurisdiction  Acts  regulate  the  procedure  before  courtsof 
summary  jurisdiction,  and  on  appeals  from  those 
courts  to  courts  of  quarter  sessions,  and  it  is  expedient 
to  provide  for  uniformity  of  procedure  in  all  such 
cases."  The  Act  then,  by  section  4  and  the  schedule, 
repeals  a  great  number  of  enactments,  not,  however, 
including  9  Geo.  4,  o.  61,  ss.  27-29.  But  sections 
31  and  32  of  the  Summary  Jurisdiction  Aot,  1879,  are 
very  materially  altered.  The  first  part  of  section  32 
is  repealed  down  to  the  words  "  in  accordance  with 
the  conditions  and  regulations  contained  in  this 
Act."  These  words  occur  twice  in  section  32  of  the 
Aot  of  1879.  They  occur  first  in  the  middle  of  a 
sentence,  and  secondly  at  the  end  of  the  section. 
Looking  at  section  32  as  it  stands  in  the  Aot  of  1879 
and  as  partially  repealed  by  the  Aot  of  1884,  I 
come  to  the  conclusion  that  section  32  of  the 
Act  of  ^  1879  is  repealed  down  to  the  words 
in  question  where  they  occur  for  the  second  time. 
Any  other  construction  renders  the  unrepealed  part 
of  the  section  unintelligible  and  inconsistent  with 
the  repeal  of  any  part  of  it.  Section  31  of  the  Act  of 
1879  is  expressly  amended  by  striking  out  the  words 
"  By  this  Aot  or  any  future  Act."  The  effect,  then, 
of  the  Aot  of  1884  on  the  Aot  of  1879  is  to  make  sec- 
tion 31  of  that  Aot  apply  to  all  appeals  to  quarter 
sessions  from  courts  of  summary  jurisdiction.  But,  if 
so,  section  31  is  inconsistent  with  so  muoh  of  section 
29  of  9  Geo.  4,  c  61  as  entitles  the  licensing  justices 
to  coats,  if  they  can  be  regarded  as  "  a  party  "  within 
clause  5  of  section  31.  Moreover,  if  this  incon- 
sistency is  established,  then  by  section  55  of  the  Aot 
of  1879  section  29  of  9  Geo.  4,  o.  61  is  repealed  so 
far  as  the  inconsistency  extends.  The  question  for 
determination  thus  becomes  narrowed  down  to  the 
question  whether  the  licensing  justices  can  be  re- 
garded as  a  party  within  clause  5  of  section  31  of  the 
Act  of  1879  as  amended  by  the  Act  of  1884.  I 
certainly  am  not  prepared  to  hold  that  they  cannot 
be  so  regarded.  Whether  they  can  or  cannot  seems 
to  me  to  depend  on  the  circumstances  of  each  case. 
If  there  is  an  objector  who  is  the  real  party,  and  the 
licensing  justices,  though  served  with  notice  of  the 
appeal,  either  do  not  appear  or,  even  if  they  do,  yet 
take  do  part  in  the  appeal  beyond  informing  the 
oourt  of  appeal  of  the  reasons  for  which  they  acted, 
then,  in  my  opinion,  the  justices  are  not  parties. 
This  conclusion  is  warranted  by  comparing  the  lan- 
guage of  clause  2  of  section  31  with  clause  5  of  the 
same  section,  and  is  in  conformity  with  B.  v.  Justices 
of  Hants,  Beg.  v.  Purdey,  and  Beg.  v.  OoodcUL  If 
there  is  no  objector,  and  the  licensing  justices  take 
no  active  part  in  the  appeal,  or  merely  inform  the 
oourt  of  the  reasons  for  their  own  order,  then  again, 
in  my  opinion,  they  are  not  parties  to  the  appeal. 
But,  whether  there  is  an  objector  or  not,  if  the 
licensing  justices  not  merely  inform  the  court  of 
quarter  sessions  of  the  reasons  for  which  they  acted, 
hut  act  as  objectors  themselves  and  actively  oppose 
the  appeal,  then,  in  my  opinion,  they  make  them- 
selves parties,  and  may  even  be  made  to  pay  costs. 
In  the  case  supposed  it  is  by  no  means  dear  that  they 


could  not  have  been  made  to  pay  costs  under  section 
27  of  9  Geo.  4,  o.  61  ( see  Beg.  v.  Justices  of  Cheshire, 
11  A.  &  E.  139).  Such  costs  are  not  the  costs  con- 
templated in  the  first  part  of  section  29  of  that  Act, 
but  are  costs  of  an  entirely  different  character. 

In  this  particular  case  there  were  no  respondents  to 
the  appeal  to  quarter  sessions  except  the  licensing  jus- 
tices.   The  order  of  quarter  sessions  describes  them 
as  parties ;  they  appeared  by  counsel  to  support  their 
own  order ;  and,  if  I  understand  rightly,  they  actively 
opposed  the  appellant.  In  short,  they  acted  as  his  oppo- 
nents, and  made  themselves  parties  to  the  appeal.  They 
have  not  applied,  and  they  could  not  successfully  apply, 
for  a  mandamus  on  the  ground  that  the  court  of  quarter 
sessions  took  an  erroneous  view  of  their  conduct. 
The  appellants  rest  their  case  on  the  broad  ground 
that,  whatever  their  conduct  was,  the  oourt  of  quarter 
sessions  had  no  jurisdiction  to  deprive  them  of  their 
costs.    I  cannot  adopt  this  view,  and  I  have  come  to 
the  conclusion  that  the  decision  appealed  from  was 
correct.    As  already  observed,  the  costs  to  which 
justices  would  be  entitled  under  the  first  part  of  sec- 
tion 29  of  9  Geo.  4,  o.  61  are  strictly  confined  to 
costs  and  charges  incurred  by  them  by  reason  of  the 
notioe  served  upon  them.    Any  costs  beyond  those 
are  not  within  the  section.    If,  as  appears  to  be  the 
case,  there  is  no  statute  except  9  Geo.  4,  c.  61  which 
entitles  justices  (who  do  not  make  themselves  parties) 
to  be  indemnified  against  such  costs  and  charges  as 
they  are  entitled  to  under  section  29  of  that  Act,  it 
will  follow  that  section  29  is  still  applicable  to  such  a 
case,    and  that  the  court  of  quarter   sessions  will 
have  no  jurisdiction  to  deprive  them  of  their  costs. 
Moreover,  if  in  the  case  supposed  the  oourt  of  quarter 
sessions  were  to  refuse  them  their  costs,  upon  the 
ground  that  section  29  of  9  Geo.  4  c  61  was  repealed, 
I  should  be  of  opinion  that  a  mandamus  ought  to  go 
to  compel  the  quarter  sessions  to  exercise  their  juris- 
diction in  the  only  way  in  which  they  could  exercise 
it—viz.,  by  making  an  order  for  the  payment  by  the 
appellant  of  such  costs.      But  the  present  case  is 
not  one  of  that  description.     Oarnett  v.  Bradley  is,  in 
my  judgment,  an  authority  for,  and  not  against,  the 
conclusion    at   which    I    have   arrived.      It    leaves 
justices  who  do  no  more  than  section  29  of  9  Geo.  4, 
c.  61  contemplated  entitled  to  the  indemnity  which 
that  section  has  provided  for  them,  but  justices  who 
make   themselves  parties  are  not  entitled    to  such 
indemnity. 

A.  L.  Smith,  L.J.— This  is  an  appeal  from,  a  judg- 
ment of  the  Queen's  Bench  Division,  refusing  to  man 
absolute  a  rule  nisi  for  a  mandamus  commanding  the 
justices  in  and  for  the  administrative  county  of 
London  in  quarter  sessions  assembled  to  hear  and 
determine  according  to  law  an  appeal,  in  'which  oxas 
Magerkorth  was  appellant  and  P.  M.  Martineau  and 
other  the  licensing  justices  acting  in  and  for  the 
Tower  Division  of  the  said  county  were  respondents; 
the  object  sought  by  the  mandamus  being  that  the 
licensing  justices,  who  were  respondents  to  tie- 
appeal,  might  obtain  from  the  justices  of  the  county 
of  London  an  order  for  costs  under  section  29  of  tilt, 
9  Geo.  4,  o.  61,  which  the  justices  of  Xxmdon  had 
refused  to  make.  This  rule  nisi  was  resisted,  upaaj 
the  ground  that,  as  to  this  matter  of  costs,  they,  th» 
justices  of  London,  had  heard  and  correctly  deter- 
mined according  to  law,  and,  even  if  not,  it  was  a! 
matter  within  their  jurisdiction  to  hear  and 
mine,  and  upon  either  ground  the  rule  must  be  dis*1 
charged.  My  brothers  Pollock  and  Grantham 
of  opinion  that  this  latter  ground  was  sufficient 
discharge  the  rule  upon ;  but,  considering  the  oo 
the  forcible  and  learned  arguments  have  taken  in 
court,  it  is  necessary  to  determine  the  m^ 
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first,  in  order  to  ascertain  what  is  the  position  of 
licensing  justices  as  to  costs  in  a  case  like  the  present. 
That  they  were  in  fact  respondents  to  the  appeal  in 
the  present  case  cannot  be  denied.  The  order  of 
sessions  describes  them  as  parties  to  the  appeal,  and, 
in  the  affidavit  of  Mr.  Martineau  and  his  solicitor, 
Baal,  they  designate  themselves  as  "  respondent 
justices,"  and  it  appears  that  they  instructed  counsel 
on  their  behalf  to  contest,  and  he  did  contest,  the 
appeal  with  the  appellant.  The  important  point  upon 
the  merits  of  the  case  is  whether,  when  an  appeal  is 
brought  at  quarter  sessions  under  section  27  of  the 
Act  9  Geo.  4,  c.  61  against  the  refusal  of  justices  at 
the  general  annual  licensing  meeting  to  grant  a 
renewal  of  a  licence,  and  such  appeal  is  dismissed,  the 
justices  in  quarter  sessions  are  bound,  under  section 
29  of  that  Act,  to  order  that  the  appellants  shall  pay 
to  justices  who  appear  as  litigant  parties  and  contest 
the  appeal  their  costs,  so  as  to  indemnify  such  justices 
therefrom. 

It  is  necessary,  in  the  first  place,   to  accurately 
determine  what  sections  17  to  29  of  the  Act  of  9  Geo. 
4,  c  61  enact,  for,  until  this  is  done,  it  is  impossible 
to  understand  what  is  the  position  of  licensing  justices 
as  to  costs,  either  under  that  Act  or  the  subsequent 
Summary  Jurisdiction  Acts,   when  their  decision  is 
appealed  against.    By  section  27  of  9  Geo.  4,  o.  61 
an  appeal  is  given  to  a  party  aggrieved  by  any  act 
of  any  justice  done  in  or  concerning  the  execution  of 
the  act,  and  in  the  present  case  Magerkorth,  the  land- 
lord, being  a  party  aggrieved  by  reason  of  his  tenant, 
Tant,  having  been  refused  a  renewal  of  his  licence  by 
the  respondent  justices,  appealed  to  quarter  sessions. 
It  will  be  seen  that  there  is  no  provision  in  section  29 
as  to  who  is  to  be  respondent  to  such  an  appeal,  and, 
indeed,  in  cases  in  which  there  is  no  one  appearing 
before  the  licensing  justices  to  object  to  the  re- 
newal of  a  licence,  there  is  no  one  who  can  be  com- 
pelled to  be  a  respondent.     If  there  be  an  objector,  he 
would  ordinarily  be  the  respondent.    The  licensing 
justices  cannot  be  made  respondents  and  parties  to 
the  appeal  against  their  will.    All  that  the  appellant 
has  to  do  as  regards  them  is  to  give  them  notice  of  his 
intention  to  appeal.    Upon  this  notice  being  given, 
the  licensing  justices  have  three  courses  open  to  them. 
They  need  not  go  to  quarter  sessions  at  all.    They 
may    go   there   in   their  character   of   justices,    as 
distinguished    from  that   of  litigant  parties  to  the 
appeal.    They  may  also  go  there  as  respondents — i.e., 
litigant  parties  to  the  appeal — if  the  appellant  treats 
them  as  such  and  they  accept  that  position.    Although 
there  is  no  machinery  bv  which  justices  can  be  made 
respondents  against  their  will,  I  know  of  no  impedi- 
ment to  their  becoming  in  fact  respondents,  if  the 
appellants    seek    to    make  them    parties   and   they 
acquiesce  in  being  so  treated.    If  they  become  parties 
to  the  appeal,  in  my  judgment  the  provision  in  section 
27  as  to  costs  applies  to  them  as  to  any  other  respond- 
ents, and  the  court  of  quarter  sessions  may  determine 
the  appeal  "with  or  without  costs,  as  to  the  court 
shall    seem   meet."     By   section   29   the   licensing 
justices  are  dealt  with,  not  as  parties  to  the  appeal, 
hot  as  justices,  who,  having  notice  of  the  appellant's 
intention  to  appeal,    may,  if  they  think  fit,  go  to 
quarter  sessions,  not  as  litigant  parties,  but  as  justices 
whose  decision  is  appealed  against,  and  inform  the 
court  of  quarter  sessions  as  to  the  reasons  for  their 
decision.      The  costs  which  by  this  section  (29)  the 
court  of  quarter  sessions  are  required  to  award  to  such 
justices,  whether  the  appeal  be  dismissed  or  allowed, 
are  such    as  shall,  in  the  opinion  of  the  court,  be 
sufficient  to  indemnify  such  justices  from  all    cost 
and  chargre  whatsoever  to  which  such  justice  may 
have  been  put  in  consequence  of  his  having  had  served 
upon  him  notice  of  the  intention  of  the  appellant  to 


appeal.  The  costs  inter  partes,  as  before  stated,  are 
dealt  with  in  section  27.  These  are  not  the  indemnity 
costs,  as  Mr.  Jelf  calls  them,  which  are  dealt  with  in 
section  29.  As  to  these  latter  costs  section  29  is 
imperative,  that  the  court  of  quarter  sessions,  if  the 
appeal  is  dismissed,  shall  make  order  that  they  shall 
be  paid  by  the  appellant  to  the  justices  upon  their 
appearing  as  justices,  and  if  default  in  payment  of 
such  costs  be  made,  the  appellant  may  be  committed 
to  gaol  until  he  pays  them,  and  u  the  appeal  be 
allowed,  the  justices  in  quarter  sessions  may  make 
order  that  the  licensing  justices  are  to  obtain  like 
costs  from  the  treasurer  of  the  county.  That  the 
justices  who  receive  the  above-mentioned  notice  are 
not  thereby  rendered  parties  to  the  appeal  is,  upon 
examining  the  section,  dear.  If  they  were  parties 
there  would  be  presumably  some  provision  by  which 
the  appellant  could  get  his  costs  from  the  justices,  if 
he  succeeded,  and  yet  in  section  29  there  is  none. 
The  authorities  also  show  that  justices  who  merely 
have  notice  of  the  appellant's  intention  to  appeal 
served  upon  them  are  not  thereby  made  parties  to 
the. appeal:  see  Beg.  v.  Purdey,  Beg.  v.  GoodaU,  and 
Price  v.  James  in  this  court.  Unless  the  licensing 
justices  accept  the  position  of  respondents,  contesting 
the  appeal  with  the  appellant,  they  are  not  parties  to 
the  appeal;  but  if  they  do,  in  my  judgment  they 
become  parties  thereto,  and  accept  the  responsibilities 
attaching  thereto. 

It  was  argued  on  behalf  of  the  justices  of  London 
that  section  29  of  the  Act  of  Geo.  4  was  repealed  by 
implication,  firstly,  by  section  27  of  Sir  John  Jervis* 
Act  (11  &  12  Vict.  c.  43),  and,  if  not  by  that,  then  by 
the  subsequent  Summary  Jurisdiction  Acts,  by  section 
31  of  the  Act  of  1879,  read  in  conjunction  with  the 
Summary  Jurisdiction  Act  of  1884,  ss.  6,  7,  and 
read,  if  necessary,  with  the  Interpretation  Act  of 
1889  (62  &  53  Vict.  c.  63),  s.  13,  sub-section  11. 

That  these  Summary  Jurisdiction  Acts  form  the  code 
by  which  the  procedure  of  justices  in  petty  sessions 
and  upon  appeal  to  quarter  sessions  is  now  regulated 
I  do  not  doubt,  and  the  preamble  to  the  Act  of  1884 
shows  that  this  is  so,  and  in  the  cases  of  Beg.  v. 
Shingler  and  Beg.  v.  Justices  of  Glamorganshire  it 
was  so  held.  That  this  code  also  applies  to  appeals 
in  quarter  sessions  from  decisions  of  licensing  justices 
was  held  by  this  court  in  the  case  of  Beg.  v.  Justices 
of  Glamorganshire  and  Pontypool.  In  the  case  of 
Beg.  v.  Hellier>  in  1851,  it  was  held  that  section  27  of 
Sir  John  Jervis'  Act  was  inconsistent  with  some  parts 
of  section  29  of  the  Act  of  Geo.  4 — viz.,  the  direction 
as  to  payment  of  the  costs  awarded  to  the  clerk  of 
the  peace,  instead  of  to  the  justice,  and  as  to  the 
provision  for  imprisoning  the  appellant  until  he  paid 
such  costs;  but  the  case,  although  it  refused  to 
enforce  &fi.  fa.  founded  upon  an  order  drawn  up  in 
the  terms  of  section  29  of  6  Geo.  4,  o.  61  did  not 
repeal  the  section  in  toto,  as  at  one  time  suggested  by 
Mr.  Poland,  and,  indeed,  this  was  but  faintly  insisted 
upon  at  the  bar.  The  2nd  schedule  to  the  licensing 
Act,  1872,  shows  that  at  that  date  section  29  of  9 
Geo.  4,  o.  61  was  unrepealed,  for  by  that  Act  certain 
portions  of  the  section  were  repealed,  leaving  it 
untouched  as  to  other  parts  which  relate  to  the 
matters  in  hand — a  dear  indication  that  the  Legis- 
lature did  not  then  consider  the  section  already 
repealed.  I  do  not  doubt  that,  since  the  passing  of 
the  Summary  Jurisdiction  Act  of  1884,  appeals  from 
licensing  justices  to  quarter  sessions,  as  regards  costs 
inter  partes,  are  regulated  by  section  31  of  the  Act 
of  1879,  sub-section  5,  and  consequently  an  appellant 
must  now  appeal  subject  to  the  condition  that  the 
court  of  quarter  sessions  may  make  such  order  as  to 
costs  to  be  paid  by  either  party  as  the  court  may 
think  just.    The  word  "party"  in  sub-section  5  of 
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section-  31  means  precisely  the  same  as  the  word 
"  party  "  in  sub-section  3  of  that  section — i.e.,  the 
litigant  parties  to  the  appeal — and  section  31  does  not 
touch  the  provisions  of  section  29  of  the  Aot  of  Geo. 
4,  which  has  solely  reference  to  the  peculiar  position 
of  justices  who  appear  at  quarter  sessions,  not  as 
litigant  parties  to  the  appeal,  but  as  justices  who  are 
not  parties  thereto. 

These  being  the  provisions  of  this  code,  I  have 
arrived  at  the  conclusion  that  section  31  of  the  Act  of 
1879,  read  in  conjunction  with  the  Act  of  1884,  does 
not  repeal  section  29  of  the  Act  of  9  Geo.  4,  c.  61, 
and,  excepting  in  so  far  as  Beg.  v.  Rellier  held  that 
section  27  of  Jervis'  Act  is  inconsistent  with  it,  that 
it  still  stands  unrepealed.  But,  though  this  is  so, 
what  was  the  jurisdiction  to  be  exercised  by  the 

I'ustioes  of  London  in  the  present  appeal  as  to  costs  P 
t  is  true  that  they  decided  to  dismiss  the  appeal — 
they  had  .two  litigant  parties  before  them  the 
appellant  on  the  one  hand  and  the  respondent  justices 
on  the  other — then  what  was  to  be  done  P  In  my 
judgment,  to  exercise  the  discretion  vested  in  them 
either  under  section  27  of  9  Geo.  4,  o.  61  or  section 
31  of  the  Aot  of  1879,  as  to  whether  they  would  award 
costs  to  the  parties,  who  were  respondents ;  and  when 
the  justices  of  London  decided  that  they  had  such 
discretion  in  the  present  case,  in  my  judgment  they 
decided  rightly,  and  according  to  law. 

A  series  of  cases  upon  mandamus  was  cited  to 
us  upon  the  one  side  and  the  other  as  to  when 
mandamus  had  been  granted  and  refused.  The  im- 
portance of  these  cases  is  to  ascertain  upon  what 
principle  it  is  that  the  court  has  acted.  It  is  of 
no  avail  to  discuss  whether  each  case,  upon  the  facts 
of  the  case,  was  within  or  without  the  rule  applicable 
to  the  granting  or  refusing  a  mandamus.  The  rule  is 
this :  when  an  inferior  court  hears  and  determines  a 
matter  within  its  jurisdiction,  however  erroneously  it 
may  decide  either  the  law  or  facts  therein,  no 
mandamus  will  go,  the  reason  being  that  the  Court  of 
Queen's  Bench  has  no  prerogative  to  decide  by  way 
of  appeal  matters  decided  by  an  inferior  court  within 
its  jurisdiction.  Where  an  inferior  court  declines 
jurisdiction  the  Court  of  Queen's  Bench  has  a  pre- 
rogative to  interfere  by  way  of  mandamus  to  command 
the  inferior  court  to  proceed  to  do  its  duty  according 
to  law.  Where  an  inferior  court  has  usurped — that  is, 
has  exceeded  its  jurisdiction — certiorari  or  prohibition 
is  the  appropriate  remedy.  The  judgment  of  Lord 
Esher  in  Beg.  v.  King  lays  down  in  other  words  this 
rule  as  to  mandamus.  It  appears  to  me  that  if  the 
sole  jurisdiction  given  to  an  inferior  court  by  an  Aot 
of  Parliament  be,  that,  upon  the  happening  of  a  given 
event,  the  inferior  court  shall  award  costs  to  certain 
designated  persons  to  be  paid  by  another  designated 
person,  and  the  event  in  fact  happens,  and  there  is  no 
dispute  as  to  who  the  designated  persons  are,  and  the 
inferior  court  nevertheless  refuses  to  obey  the  Aot  and 
to  award  costs  as  enacted,  it  declines  jurisdiction 
within  the  meaning  of  the  rule,  and  then  the  inferior 
court,  to  give  itself  jurisdiction  to  do  so,  can  no  more 
decide  that  the  Act  has  been  repealed  than  it  can 
decide  any  other  fact  to  exist  which  does  not  exist  so 
as  to  give  itself  jurisdiction.  But  that  case  is  not  the 
present  case  when  rightly  understood.  Upon  the 
assumption  that  the  justices  of  London  were  in  error 
in  the  conclusion  they  arrived  at  (though  I  think  they 
were  not,  whatever  their  reasons  may  have  been), 
when  the  respondent  justices  were  applying  for  costs 
under  section  29  of  9  Geo.  4,  c.  61  it  was  for  the 
justices  of  London  to  determine  whether,  under  the 
circumstances  which  then  existed,  the  respondent 
justices  were  persons  entitled  to  costs  under  section 
29,.  or  were  persons  entitled  to  costs  as  being  litigant 
parties  to  the  appeal  and  to  whom  section  29  did  not 


apply,  and  I  think  that  this  was  a  matter  dearly 
within  their  jurisdiction  to  decide.  Consequently, 
whichever  ground  be  taken,  each  is  fatal  to  the  rule 
nisi.  For  these  reasons,  in  my  judgment,  the  appeal 
of  the  respondent  licensing  justices  fails,  and  must  be 
dismissed,  with  costs.  As  to  whether  the  respondent 
justices  can  obtain  the  costs  they  have  been  put  to 
under  section  66  of  the  Local  Government  Aot,  1888 
(51  &  52  Vict.  o.  41),  I  express  no  opinion,  for  the 
section  does  not,  in  my  judgment,  affect  the  present 
case. 

Appeal  dismissed. 

Solicitor  for  the  licensing  justices,  E.  W.  Beat. 

Solicitors  for  Magerkorth,  King  <fc  Barrett. 

Solicitors  for  the  justices  of  London,  Nicholson  & 
Patterson. 


Igtgf)  (Routt  of  fugttce. 


Jan.  30;  Feb.  19. 


Chan.  Div.    I 
Stirling,  J.   J 

In  re  Townsend's  Contract,  (a.) 

Vendor  and  purchaser — Title — Legal  estate  in  copyholds 
devised  to  trustees — Limitation  of  estate — Executory 
devise — Vendor  and  Purchaser  Act,  1874. 

A.  by  his  will  devised  all  his  freehold  and  copyhold 
estates  at  H.  to  trustees,  their  heirs  and  assigns,  upm 
trust  to  pay  the  rents  and  profits  thereof  to  T.  for  her 
life,  and  after  her  death  to  stand  possessed  of  the  same 
upon  trust  for  such  person  or  persons  as  T.  should  by  ier 
will  appoint,  and  in  default  of  appointment  to  T.  abso- 
lutely. The  trustees  of  A.'s  will  were  duly  admitted 
tenants  to  the  testator's  copyhold  property.  T.  died  ta 
1893,  having  by  her  will  directed  the  trustees  thereof  to 
sell  the  said  copyhold  estates  at  H.  and  assure  them  to 
the  purchaser  thereof.  The  trustees  sold  them  by  audio* 
to  B.,  who  objected  to  the  title  on  the  ground  that  tks 
trustees  of  A.'s  will  were  dead,  that  their  successors  is 
title  had  never  been  admitted  tenants  on  the  roll  in  resped 
of  the  said  copyholds,  and  that  until  the  persons  entitled 
were  thus  admitted  there  was  no  one  who  could  mahe  « 
proper  surrender  to  B.  On  a  summons  by  the 
for  a  declaration  that  they  had  shown  a  good  title, 

Held,  that  the  direction  in  T.'s  will  to  seU  and 
to  a  purchaser  operated  as  an  exercise  of  the  power  of 
appointment  conferred  upon  T.  by  the  will  of  A. ;  tW 
such  direction  must  not  be  read  as  taking  effect  tmtt 
reference  to  the  legal  estate  in  the  copyholds  devised  to  T. 
in  default  of  appointment;  and  that  the  legal  estate 
remained  vested  in  the  trustees  of  A.'s  will.  Gomes- 
quently  the  purchaser's  objection  was  well  founded. 

Doe  v.  Barthrop,  5  Taunt.  382,  distinguished. 


John  Ward  by  his  will  devised  to  the 
therein  named,  their  heirs  and  assigns,  all  Ms  fees* 
hold  and  copyhold  estates  at  H.,  to  hold  to  fha*4 
their  heirs  and  assigns,  for  ever  upon  trust  to  pay  tfca> 
rents  and  profits  thereof  to  Mrs.  Townsend  durpaj; 
life  for  her  separate  use  and  without  power  of  ant»V 
pation,  and  after  her  death  to  stand  seised  a* 
possessed  of  the  said  estates  in  trust  for  each  . 
or  persons  as  she  should  by  her  will  appoint,  and 
default  of  and  subject  to  any  such  appointment ' 
testator  gave  the  said  estates  to  the  amid 
Townsend,  her  heirs  and  assigns,  for  ever. 

The  said  John  Ward  died  in  1861,  and  after 

(a.)  Reported  by  Abthxjb  Mobton,  Esq., 
.  at~Law. 
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deoease  the  trustees  of  his  will  were  duly  admitted 
tenants  to  the  copyhold  property  devised  by  the  tes- 
tator. 

Mrs.  Townsend  died  in  1893,  having  by  her  will 
exercised  the  power  of  appointment  given  to  her  by 
the  will  of  John  Ward  as  aforesaid,  directing  her 
trustees  to  sell  all  the  said  copyhold  estates  at  H., 
and  to  assure  the  same  to  the  purchaser  or  purchasers 
thereof,  his  or  their  heirs  and  assigns  respectively. 

In  compliance  with  this  direction  the  trustees  put 
up  the  said  copyhold  estates  to  auction  and  sold 
them,  tracing  their  title  from  the  will  of  John  Ward 
aforesaid,  and  stating  in  the  conditions  of  sale  that 
all  the  trustees  of  that  will  were  dead. 

The  purchaser  objected  to  this  title,  on  the  ground 
that  tne  trustees  of  John  Ward's  will  had  been 
admitted  tenants  on  the  roll,  but  no  devolution  of  the 
legal  estate  had  been  shown.  He  contended  that  the 
person  entitled  must  be  admitted  as  tenant  on  the 
roll  at  the  expense  of  the  vendors,  so  that  a  proper 
mrrender  could  be  made  to  the  purchaser. 

The  vendors  replied  that  this  was  unnecessary,  as 
the  legal  estate  was,  in  effect,  only  vested  in  the 
trustees  of  John  Ward's  will  for  the  life  of  the 
tenant  for  life,  and  after  the  death  of  the  latter  it 
vested  in  the  purchaser  as  appointee  under  her  will, 
whereby  she  exercised  the  power  of  appointment 
given  to  her  by  the  said  will  of  John  Ward. 

This  was  a  summons  taken  out  by  the  vendors  for 
a  declaration  that  they  had  sufficiently  complied  with 
the  purchaser's  requisition,  and  that  they  had  shown 
a  good  title. 

Methold,  for  the  summons. 

A.  Beddall,  for  the  purchaser. 

Feb.  19. — Stirling,  J. — I  am  of  opinion  that  the 
requisition  has  not  been  sufficiently  complied  with. 
lie  question  I  have  to  decide  is  whether  the  trustees 
of  the  will  of  John  Ward  took  the  legal  estate  in 
these  copyholds.     It  is  to  be  observed  that  the  devise 
includes  both  freehold  and  copyhold  estates,  but  it 
has  been  decided  by  the  late  Master  of  the  Bolls  in 
Baker  ▼.  White,  23  W.  B.  670,  L.  B.  20  Eq.  166,  that, 
although  the  same  general  rules   govern  the  deter- 
mination of  the  question  of  what  estate  trustees  of  a 
will  can  take  in  the  case  of  both  classes  of  property, 
yet,  in  applying  those  rules,  the  question  as  to  the 
freeholds  and  copyholds  must  be  decided  irrespec- 
tively of  the  circumstance  that  both  are  comprised  in 
the  same  devise.    [His  lordship  here  read  from  the 
Master  of  the  Bolls'  judgment  at  p.  175 :  "  Now  I 
tome  to  treat    .    .    .    reference  to  the  Statute  of 
Uses."]    In  the  present  case  freeholds  and  copyholds 
were  given  to  the  trustees,  their  heirs  and  assigns, 
saxra  trust  to  pay  the  rents  and  profits,  reading  it 
shortly,  to  Mrs.  Townsend,  during  her  life  for  her 
separata  use.    There  is  no  question  that  they  took  the 
legal  estate  during  her  life. 

Among  the  rules  which  are  to  be  applied  to  gifts 
both  of  freehold  and  copyhold  property  to  trustees  is 
ftcifl,  that  where  you  find  words  of  devise  to  trustees 
had  their  heirs,  then  those  words  are  to  have  their 
|bD  natural  effect  as  giving  an  estate  of  inheritance 
|a>  the  trustees,  unless  something  is  found  on  the  face 
tf  the  will  which  cuts  that  estate  down  in  some 
^terminate  event :  Doe  v.  Davies,  1  Q.  B.  430;  Pood 
Z  Watson,  3  W.  B.  488,  6  B.  &  B.  606;  and  Collier  v. 
falters,  22  W.  B.  209,  L.  B.  17  Eq.  252.  I  need  not  go 
gh  all  these  three  cases,  as  the  two  former  are 
ltly  dealt  with  for  my  purpose  by  Jessel,  M.B., 
I  the  last  one.  [His  lordship  here  read  from  the 
hut  or  of  the  Bolls'  judgment  at  p.  261  L.  B.  17  Eq. : 
(Jfow  the  first  observation  .  .  .  less  than  a  fee 
brple  will  do  "  on  p.  263.]    Applying  that  rule  to 


the  present  case,  I  ask  what  less  estate  than  an  estate 
of  inheritance  can  satisfy  the  words  of  this  willP 
The  testator  directs  that  from  and  after  the  decease 
of  Mrs.  Townsend  the  trustees  are  to  stand  seised  or 
possessed  of  the  said  estates  in  trust  (in  effect)  for 
such  persons  and  purposes  as  she  shall  by  will  appoint. 
Now  those  words  imply,  to  my  mind,  that  they  were 
to  take  an  estate  lasting  beyond  the  life  of  Mrs. 
Townsend. 

At  what  definite  point,  then,  can  the  estate  be  cut 
down  F  The  only  suggestion  is,  that  it  is  to  be  found 
in  the  words  of  the  gift  to  Mrs.  Townsend,  her  heirs 
and  assigns,  in  default  of  appointment.  It  is  said 
that  there  is  to  be  found  there  something  in  the 
nature  of  an  executory  devise  of  the  copyholds  in 
default  of  appointment.  Assuming  that  to  be  so, 
then,  as  it  seems  to  me,  Mrs.  Townsend  has,  by  her 
will,  made  a  direction,  limitation,  or  appointment  of 
this  property,  for  she  had  directed  her  executors  to 
sell  all  her  copyhold  estates  and  to  assure  them  to 
the  purchaser  thereof.  That  seems  to  me,  having 
regard  to  the  decisions  in  Holder  v.  Preston,  2  Wils. 
400,  and  Glass  v.  Richardson,  2  De  G.  M.  &  G.  658, 
to  operate  as  a  direction  to  appoint  to  the  purchaser. 
It  is  said  that  that  direction  ought  to  be  read  as 
taking  effect  with  reference  to  the  legal  estate  devised 
to  Mrs.  Townsend.  But  it  seems  to  me  that  if  I  were 
to  read  the  will  of  John  Ward  as  giving  her  such  an 
estate,  I  should  be  departing  from  the  rule,  as  there 
would  be  no  definite  or  ascertainable  period  at  which 
the  estate  of  the  trustees  would  be  determined,  and, 
looking  at  the  will  as  a  whole,  I  should,  if  it  were 
necessary  to  decide  it,  be  inclined  to  hold  that  the 
estate  devised  to  Mrs.  Townsend,  her  heirs  and  assigns, 
was  equitable,  and  not  legal.  But  assuming  that  the 
contention  of  the  vendors  is  correct,  I  think  that  Mrs. 
Townsend  has  really  given  a  direction  or  made  an 
appointment  by  her  will  within  the  meaning  of  the 
will  of  John  Ward,  and  consequently,  in  the  events 
which  have  happened,  the  legal  ^estate  remains  vested 
in  the  trustees  of  his  will.  I  have  only  to  decide 
that,  and  I  may  add  that,  in  so  deciding,  I  am  not  in 
any  way  departing  from  the  decision  of  Doe  v.  Bar- 
throp,  5  Taunt.  382.  The  words  of  the  will  in  that 
oase  were  different.  There  was  a  devise  of  copyholds 
to  trustees  and  their  heirs  in  trust  to  permit  A.  to  re- 
ceive the  rents  or  to  pay  the  same  to  A.  during  her  life 
for  her  separate  use,  and,  subject  to  such  estate  and 
interest,  the  testatrix  devised  the  property  to  such 
persons  as  A.  should  by  will  appoint,  and  in  default 
of  appointment  to  the  right  heirs  of  A.  It  is  to  be 
observed  that  there  nothing  was  said  as  to  the  trustees 
'standing  possessed  of  any  estate  after  the  death  of  A., 
but  the  will  starts  afresh  after  the  gift  of  the  life 
interest,  and  makes  a  new  devise  to  such  persons  as 
she,  A.,  should  appoint,  and  in  default,  to  her 
right  heirs.  That  is  in  a  different  form  from  the 
devise  in  the  will  in  the  present  case.  I  hold  that  in 
this  respect  the  vendors  have  not  sufficiently  complied 
with  the  requisitions. 

Summons  dismissed. 

Solicitors,  Gepp  A  Sons ;  W.  Rogers* 


"Morocco  Bound"  Syndicate  v.  Harris,  (a.) 

Copyright — International  copyright — Breach  out  of  the 
jurisdiction    of  copyright  in    a    foreign  country — 

(a.)  Beported  by  0.  0.  Hensley,  Esq.,  Barrister* 
at-Law. 


304 


THE  WEEKLY  REPORTER.       lApdmuii]     VoLXLm 


Hh  Ct.     "  Morocco  Bound  "  Syndicate  v.  Harris.-— Shaokell  &  Co.  v.  Choblton  &  Sons.    Hh  Or. 


Jurisdiction  —  Drarnatico-musical  work —  Copyright 
Act,  1833  (3  &  4  Will.  4,  c.  15)— Berne  Convention, 
articles  2,  9— International  Copyright  Act,  1886  (49 
&  50  Vict.  c.  33). 

The  English  courts  have  no  jurisdiction  to  restrain  a 
British  subject,  resident  in  England,  by  injunction  from 
infringing  the  international  copyright  granted  by  th'e 
Berne  Convention  in  one  of  the  other  countries  of  the 
Copyright  Union. 

The  plaintiffs  were  assignees  of  the  copyright  in  a 
dramatic  work  called  "  Morocco  Bound/'  consisting 
of  music  and  libretto.  The  defendants  had  made 
arrangements  for  a  Continental  tour,  during  which 
it  was  proposed  to  produce  "  Morocco  Bouud"  in 
various  towns  in  Europe,  beginning  with  Hamburg, 
where,  it  was  proposed  to  open  on  the  25th  of 
February.  The  first  named  defendant  was  within 
the  jurisdiction. 

Article  2  of  the  Berne  Convention  provides : — 
"  Authors  of  any  of  the  countries  of  the  Union,  or 
their  lawful  representatives,  shall  enjoy  in  the  other 
countries  for  their  works,  whether  published  in  one  of 
those  countries  or  unpublished,  the  rights  which  the 
respective  laws  do  now  or  may  hereafter  grant  to 
natives." 

Article  9  provides :— "  The  stipulations  of  article  2 
apply  to  the  public  representation  of  dramatic  or 
dramatieo-musical  works,  whether  such  works  be 
published  or  not." 

An  ex  parte  injunction  bad  been  granted  to  restrain 
the  production  over  the  22nd  of  February.  This  was 
an  application  to  restrain  the  defendants  and  each  of 
them,  their  and  his  servants  and  agents,  until  judg- 
ment or  further  order  from  representing  or  performing, 
or  causing  to  be  represented  or  performed,  in  certain 
places  named,  "or  in  any  foreign  country  which  has 
become  a  party  to  the  Berne  Convention,"  the  piece 
called  "  Morocco  Bound."  In  support  of  the  appli- 
cation the  affidavit  of  a  German  lawyer  was  read,  and 
it  stated  that  according  to  German  law  the  authors  or 
their  assignees  of  the  piece  would  enjoy  copyright  in 
Germany,  and  that  the  German  court  would  enforce 
that  right. 

H.  T.  Eve,  for  the  motion. 

T.  E.  Scrititon,  for  the  defendant  Harris,  and  E. 
Cannot,  for  the  defendant  Chamberlain. — The  plain- 
tiff company  should  enforce  its  rights  in  Germany. 
The  application  is  without  precedent. 

Eve,  in  reply. — Harris  submits  to  the  jurisdiction. 

Kekewich,  J.  [after  disposing  of  questions  not 
calling  for  a  report,  continued:]. — A  more  serious 
point  has  been  argued,  and,  shortly  stated,  it  is  that 
I  have  no  jurisdiction  to  grant  the  order  asked  as 
regards  Germany.  The  order  asked  goes  beyond 
that,  but  if  I  had  jurisdiction  to  grant  it  as  regards 
Germany,  I  ought  to  make  an  order  extending  to  any 
other  country  within  the  Copyright  Union.  By  the 
Act  of  1833  the  plaintiffs  have  "the  sole  liberty  of 
representing  or  performing,  or  causing  to  be  repre- 
sented or  performed,"  this  piece,  "  Morocco  Bound," 
"at  any  place  or  places  of  dramatic  entertainment 
whatsoever  in  any  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  in  the  Isles  of  Man, 
Jersey,  and  Guernsey,  or  in  any  part  of  the  British 
dominions."  That  is  strictly  limited,  according  to 
the  universal  rule,  which  is  expressed  in  the  old 
maxim,  Extra  jurisdictionem  impune  non  prohibetur. 
So  far  as  that  is  concerned,  the  plaintiff  company  has 
no  right  in  Germany.  Reliance  is  then  placed  on  the 
joint  effect  of  the  Berne  Convention,  the  Order  in 
Council,  and  the  Act  of  1886.  [His  lordship  read 
article  2,  and  continued : — ]    Paraphrasing  that,  and 


applying  it  to  this  case,  it  comes  to  this,  "  The  plain- 
tiffs, being  the  representatives  of  the  authors  in  Eng- 
land, shall  enjoy  in  Germany  for  their  work, '  Morocco 
Bound,'  the  rights  which  the  respective  laws  dp  now, 
or  may  hereafter,  grant  to  natives  of  Germany." 
When  one  reads  it  in  that  way,  which  I  inadvertently 
omitted  to  do  on  the  ex  parte  application,  it  is  obvious 
that  a  question  of  German  law  arises.  I  assume, 
there  being  no  contradiction,  that  the  affidavit  before 
me  correctly  states  the  German  law,  and  that  this 
work  will  have  protection  in  Germany.  The  plain- 
tiffs have,  therefore,  so  far  established  their  case. 
The  only  reason  why  I  can  be  called  upon  to  enforce 
the  plaintiffs'  right  in  this  action  is  because  the  de- 
fendant Harris  is  a  British  subject  resident  in  Eng- 
land. But  he  is  infringing  the  plaintiffs'  right  in 
Germany,  and  I  am,  in  fact,  asked  to  enforce  German 
law  in  Germany.  That  seems  an  exceedingly  strong 
thing  to  do.  No  authority  has  been  cited  for  it,  and 
Mr.  Eve  has  been  in  vain  asked  to  produce  such  an 
authority.  To  enforce  German  law  in  Germany  can- 
not be  more  the  duty  of  an  English  judge  than  it 
would  be  the  duty  of  a  German  judge  to  enforce 
English  law  in  England.    I  refuse  the  motion. 

Solicitors,    Stanley,     Woodhouse,     <fc     Redder  wick; 
Steadman,  Van  Praagh,  Sims,  <fc  Co. 


Chan.  Div.    i  Tawi   1f 

Kekewich,  J. }  Jan*  1L 

Shackell  &  Co.  v.  Chobltok  &  Sons,  (a.) 

Company —  Voluntary  winding  up — Distress  for  rent- 
Rent  payable  in  advance — Proof — Companies  Ad, 
1862  (25  <£  26  Vict.  c.  89),  ss.  85,  138,  163. 

A  company,  formed  under  the  Companies  Acts,  was 
t€7iant  under  an  agreement  which  provided  that,  on  pay- 
ment being  required,  two  quarters'  rent  should  become 
payable  in  advance,  the  rent  being  payable  on  the  usual 
quarter  days.  The  company  went  into  voluntary 
liquidation  on  the  20th  of  December,  1894,  and  a 
liquidator  was  appointed.  On  the  21th  of  December  a 
demand  was  made  for  the  rent  due  for  the  December 
quarter,  and  payment  was  required  of  two  quarters  i* 
advance.  This  demand  not  being  satisfied,  the  defend" 
ants  levied  a  distress  for  the  whole  amount. 

Held,  that  the  liquidator  was  only  liable  for  an  appor- 
tioned part  of  the  rent. 

In  re  Lancashire  Cotton  Spinning  Co.,  Ex  parte 
Carnelley,  36  W.  R.  305,  35  Ch.  D.  656,  followed  and 
applied. 

By  an  agreement  dated  the  3rd  of  May,  1892, 
certain  hereditaments  were  demised  to  the  plaintiffa 
from  the  following  24th  of  June,  at  the  yearly  rent  of 
£250,  payable  quarterly  on  the  usual  quarter  days. 
The  agreement  provided  that  two  quarters*  rent  were 
to  be  due  and  payable  in  advance  if  required.  The 
rent  was  duly  paid  down  to  the  29th  of  September, 
1894.  On  the  20th  of  December,  1894,  the  company 
was  wound  up  voluntarily,  and  a  liquidator  appointed. 
On  the  21st  of  December,  1894,  a  formal  notice  of  the 
resolution,  and  of  the  appointment  of  the  liquidator, 
was  given  to  the  defendants.  On  the  25th  of  Decem- 
ber £64  108.  became  due,  but  was  not  paid.  On  the 
27th  of  December  a  demand  was  made  for  the  whole 
of  the  rent,  and  for  the  two  quarters  due  in  advance 
on  the  24  th  of  June,  1895,  under  the  agreement.  The 
plaintiffs  did  not  satisfy  this  demand,  and  on  the  28th 
of  December  the  defendants  levied  a  distress  for 
£187  10s. 


(a.)  Reported  by  C.  C.  Henslxy,  Esq. 
at-Law. 


Banister- 
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On  the  29th  of  December  the  liquidator  gave  the 
defendants  notioe  requiring  them  to  withdraw,  and 
alio  wrote  asking  them  to  withdraw,  but  the  defend- 
ants sent  no  reply.  An  application  was  then  made  to 
Bomer,  J.,  sitting  as  vacation  judge,  who  granted  an 
injunction  restraining  the  proceedings  under  the  dis- 
tress. 

This  was  a  motion  to  continue  the  intert7n  order, 
and  was  treated  as  the  trial  of  the  action. 

Warmington,  Q.C.,  and  Waggett,  for  the  plaintiffs. — 
The  defendants  are  only  entitled  to  an  apportioned 
part  of  the  rent :  In  re  South  Kensington  Stores,  Ex 
parte  Seymour,  29  W.  E.  662,  17  Ch.  D.  161 ;  In  re 
Lancashire  Cotton  Spinning  Co.,  Ex  parte  Carnelleyy 
36  W.  B.  305,  35  Oh.  D.  656. 

Marten,  Q.C.,  and  0.  Leigh  Clare,  for  the  defend- 
ants, cited  London  and  Westminster  Loan  and  Discount 
Co.  v.  London  and  North-Western  Railway,  41  W.  R. 
670,  [1893]  2  Q.  B.  49. 

Warmington,  Q.C.,  was  not  heard  in  reply. 

Kekewich,  J. — I  think  I  must  apportion  this  rent. 
There  is  no  difficulty  in  the  construction  of  the  agree- 
ment.   On  payment  being  required,  two  quarters' 
rent  became  immediately  due  and  payable  in  advance 
on  the  27th  of  December,  1894.     For  the  whole  of 
that  demand  the  landlord  is  entitled  to  prove  as  a 
debt  due  to  him  now.    But  he  says  he  can  distrain  for 
it,  and  so  he  could  as  against  an  ordinary  tenant  or 
at  against  a  company  not  in  liquidation.    But  liqui- 
dation having  ensued,  the  provisions  of  the  Companies 
Act,  1862,  have  to  be  applied,  and  it  makes  no  differ- 
ence that  this  is  a  voluntary  liquidation.     The  land- 
lord   says   he    is    entitled  to  distrain   on   the   in- 
telligible  principle  that  the  liquidator  is  bound  by 
the  agreement.    Unfortunately  for  him  that  is  not 
the  principle  upon  which  the  court  has  proceeded  in 
these  cases.      The  principle  is  thus  enunciated  by 
Cotton,  Li.  J.,  in  In  re  Lancashire  Cotton  Spinning  Co.  : 
"In  my   opinion  the    landlord  coming   to  ask  the 
court  to  exercise  the  power  which,  according  to  the 
decisions,  has  been  given  by  section  87,  must  show 
one  of  two  things — either  that  it  is  inequitable  for  the 
company  or  its  liquidator  to  insist  on  section  163 : 
that  there  is  •  some  special  equity  which  entitles  the 
landlord  to  relieve  him  from  the  burden  of  section 
163 ;  or  that  it  is  a  case  in  which  the  court  will  allow 
a  distress  to  be  put  in  so  as  to  recover  the  rent  which 
ought  to  be  paid  as  one  of  the  expenses  of  the  wind- 
ing up."    That  is  perfectly  simple,  and  runs  through 
■any  cases.    That  notion  is,  that  if  the  liquidator 
wee  the  property  for  the  purposes  of  the  winding  up, 
it  stands  on  a  similar  footing  to  costs  incurred  in 
advertising  the  property  for  sale.    What  expenses  has 
fee  liquidator  incurred  ?    He  has  only  incurred  up  to 
in  tune  whatever  is  due  in  respect  of  his  continu- 
mee  in  possession.    How  can  I  now,  on  the  11th  of 
January,  say  that  he  has  incurred  this  expense  on  the 
Hih  of  June,    1895.      I  do  not  know  what  may 
jappen  between  this  and  then.    I  cannot  see  how  I 
aa  oring  this  within  either  alternative ;  and,  having 
to    principle,  I  must  follow    it  under   somewhat 
^»1mh*  circumstances.    The  liquidator  must  have  a 
•Monable  time  to  consider  when  he  is  prepared  to  go 
•ft  of  possession,  and,  of  course,  giving  up  possession 
sjd  tasring  away  his  chattels,  he  must  pay  an  appor- 
laned  part  of  the  rent  from  the  20th  of  December  to 
(a*  date.     The  rest  of  the  rent  is  a  debt  for  which 
IB  landlord  will  have  a  right  to  prove.    I  do  not 
ink  I  ought  to  make  the  landlord  pay  costs,  but,  as 
decide  against  him,  I  do  not  give  him  any  costs. 
Solicitors,    Carthew  &  Wheeler,  for  James  Morgan, 
ferdifF;   Chester  <fc  Co.,  for  Lawson,  Coppock,  &  Hart, 
feachester. 


Chan.  Div.  \  v  ,    tl 

Romer,J.f  Feb'  "• 

Ecclesiastical  Commissioners  v.  Wodehouse.  (a.) 

Ecclesiastical  Commissioners — Glebe— Opening  mine  on 
glebe — Right  to  work  mine  on  glebe —  Waste — Right  to 
sue  in  respect  to  waste  on  glebe — Land — Consent 
necessary  to  working  mine — 5  <fe  6  Vict.  c.  108,  s.  20  ; 
21  &  22  Vict.  c.  57,  ss.  1,  2,  10;  13  Eliz.  c.  10;  13 
Eliz.  c.  20 ;  14  Eliz.  ell;   14  Eliz.  c.  20. 

No  mine  can  be  opened  on  glebe  land  without  the  con- 
sent of  the  Ecclesiastical  Commissioners,  under  5  &  6 
Vict.  c.  108,  s.  20,  and  the  working  of  any  mine  on 
glebe  land  that  must  not  be  presumed  to  Jiave  been  open 
be/ore  the  passing  of  the  statutes  13  Eliz.  c.  10,  13  Eliz. 
c.  20,  14  Eliz.  c.  11,  and  14  Eliz.  c.  20  is  waste,  in 
respect  of  which  the  Ecclesiastical  Commissioners  can 
maintain  an  action. 

Trial  of  action. 

This  was  an  action  on  the  part  of  the  Ecclesiastical 
Commissioners  to  restrain  the  working  of  a  gypsum 
mine  on  the  glebe  of  the  Bev.  F.  A.  Wodehouse, 
rector  of  Gotham,  Nottinghamshire,  on  the  ground 
that  their  concurrence,  as  required  by  statutes  5  &  6 
Vict.  c.  108  and  21  &  22  Vict,  c  57,  had  not  been 
obtained. 

The  defendants  to  the  action  were  Mr.  Wodehouse 
and  Mr.  John  Salkeld,  to  whom  Mr.  Wodehouse  bad, 
by  an  agreement  for  a  lease  dated  the  20th  of  May, 
1885,  given  the  right  toatake  the  gypsum,  with  the 
clay  and  marl,  upon  "certain  part  of  the  glebe 
lands  belonging  to  the  rectory  of  Gotham." 

The  plaintiffs  claimed  a  declaration  that  the  said 
agreement  was  void,  damages  or  an  account  against 
the  defendant  Salkeld,  and  an  account  of  the  moneys 
received  by  the  defendant  Wodehouse  from  Salkeld  in 
respect  of  the  mine. 

The  defendant  Salkeld  put  in  a  defence  to  the  effect 
that  the  plaintiffs  had  led  the  defendant  to  believe 
that  they  would  consent  to  the  lease  being  granted 
upon  application  being  made  to  them  by  the  de- 
fendant Wodehouse.  He  further  contended  that  if  the 
mines  comprised  in  the  agreement  were  open  at  the 
time  of  the  passing  of  the  Act  5  &  6  Vict.  o.  108,  and 
that  the  Act  in  no  way  curtailed  the  rights  of  the 
rectors  of  Gotham  to  demise  the  same ;  that  when  the 
defendant  Wodehouse  became  rector  of  Gotham  the 
mines  had  been  open  from  time  immemorial,  and  that 
from  1865  Wodehouse  had  worked  the  mines  with  the 
consent,  knowledge,  or  acquiescence  of  the  patron  or 
ordinary  of  Gotham  for  the  time  being  and  of  the 
plaintiffs.  He  further  contended  that,  if  the  plaintiffs' 
consent  to  such  working  was  necessary,  such  consent 
must  now  be  presumed.  He  also  contended  that  the 
statement  of  claim  disclosed  no  ground  of  action,  as 
the  plaintiff*  did  not  allege  that  they  were  patrons  of 
Gotham  or  otherwise  interested  in  the  matter  in 
question.  He  counter-claimed  specific  performance, 
and,  in  the  alternative,  damages  against  Wodehouse 
for  breach  of  contract. 

Wodehouse  put  in  a  defence  to  the  effect  that  he 
had  never  undertaken  to  grant  the  lease  except  with 
the  consent  of  the  plaintiffs. 

On  the  2nd  of  March,  1894,  on  an  interlocutory 
application,  Kekewich,  J.,  made  an  order  restraining 
Salkeld  from  working  the  mine.  The  action  was 
subsequently  transferred  to  Bomer,  J. 

The  plaintiffs  now  only  asked  that  the  injunction 
granted:  by  Kekewich,  J.,  might  be  made  perpetual. 

Neville,  Q.C.,  and  0.  Leigh  Clare,  for  the  plaintiffs. 

(a.)  Reported  by  J.  Arthur  Price,  Esq.,  Barrister - 
at-Law. 
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— The  facts  do  not  show  that  the  plaintiffs  acquiesced 
in  the  opening  of  the  mines.  Whether  they  acquiesced, 
however,  is  a  question  of  fact.  Between  the  statutes 
of  Elizabeth,  13  Eliz.  o.  10,  13  Eliz.  o.  20,  14  Eliz. 
c.  11,  14  Eliz.  c.  14,  and  the  statute  5  &  6  Vict,  no 
mines  could  be  open  under  glebe  land :  Dean  of 
Worcester's  case,  6  Co.  Rep.,  pt.  vi.,  37a.  Certainly 
the  incumbent  had  no  right  to  open  such  mines,  and  if 
he  did  open  them  he  committed  waste.  In  regard  to 
committing  waste  an  incumbent  stands  in  the  same 

S>sition  as  a  tenant  for  life :  Bartlett  v.  Phillips,  4 
e  G.  &  J.,  at  p.  420.  No  dealing  with  property  can 
be  valid  which  authorizes  waste :  Holden  v.  Weekes,  9 
W.  R.  94,  1  J.  &  H.  278.  It  therefore  follows  that 
to  open  a  mine  under  glebe  land  without  the  plain- 
tiffs' consent  must  be  irregular  and  invalid.  To  j  ustify 
the  defendants  it  would  be  necessary  to  show  that 
the  mines  had  been  open  before  the  statutes  of  Eliza- 
beth were  passed.  As  a  matter  of  fact  we  submit 
that  the  evidence  has  shown  that  the  mines  were 
only  opened  recently  by  a  former  rector.  As  a  matter 
of  fact  the  plaintiffs  never  gave  their  consent  to  such 
an  opening,  and  if  they  had  done  bo  a  deed  would 
have  been  necessary. 

Oswald,  Q.C.,  and  E.  A.  Speed,  for  the  defendant 
Salkeld. — The  Ecclesiastical  Commissioners  have  no 
right  to  intervene  in  this  case  or  to  apply  for  an 
injunction,  as  they  have  no  estate  in  the  glebe.  The 
powers  of  the  ordinary  and  patron  are  not  vested  iu 
them :  Holden  v.  Weekes,  But  even  if  they  had 
originally  the  power,  they  notonger  possess  it.  They 
have  stood  by  and  allowed  these  mines  to  be  open, 
and  are  now  bound  by  their  acquiescence.  [They 
referred  to  Burn's  Ecclesiastical  Law,  vol.  4,  heading 
Glebe  (302).]  The  meaning  of  the  Acts  of  Elizabeth 
has  been  misstated.  The  Act  was  only  aimed  at 
checking  leases.  After  the  Act  the  parson,  with  the 
consent  of  the  patron  and  ordinary,  had  a  right  to 
open  mines :  Huntley  v.  Russell,  13  Q.  B.  572 ;  Doe  d. 
Brammall  v.  CoUinge,  7  C.  B.  939,  954. 

BirreU,   Q.C.,  and  P.  Barlow,  for  the  defendant 
Wodehouse. 
Neville,  Q.C.,  replied. 

Romsr,  J. — The  first  contention  of  the  defendant 
Salkeld  is  that  the  plaintiffs  must  be  taken  to  have 
consented  or  be  held  to  be  in  the  same  position  as  if 
they  had  consented  to  the  leasing  of  the  gypsum 
mine  by  the  defendant  Wodehouse.  [His  lordship 
held  on  the  evidence  that  when  the  agreement  was 
entered  into  between  the  defendants  they  were  both 
aware  that  the  consent  of  the  plaintiff}  was  necessary 
for  its  validity,  and  that  Salkeld  had  for  his  own 
private  reasons  desisted  for  some  years  from  asking 
Wodehouse  to  obtain  such  consent,  and  that  if  the 
plaintiffs  had  remained  quiescent  he  had  in  no  way 
been  misled  by  such  quiescence.]  His  lordship 
continued : — Under  these  circumstances  it  appears  to 
me  that  the  plaintiffs  cannot  be  held  to  have  consented 
to  the  agreement  between  Salkeld  and  Wodehouse, 
and  that  Salkeld  had  no  equity  of  any  kind  against 
the  plaintiffs  which  would  prevent  them  insisting 
upon  the  injunction.  The  next  point  raised  by  the 
defendant  Salkeld  is  this.  He  contends  that  the 
defendant  Wodehouse  had  the  right  to  work  the 
gypsum  even  without  the  consent  of  the  plaintiffs, 
aua  could,  therefore,  lease  that  right,  at  any  rate 
during  his  life,  and  that  he,  Salkeld,  through  this 
right  of  Wodehouse,  and  as  against  both  Wodehouse 
and  the  plaintiffs,  is  entitled  to- continue  working  the 
gypsum  for  the  term  fixed  by  the  agreement  of  the 
20th  of  May,  1885,  if  Wodehouse  so  long  lives,  or, 
failing  that,  as  a  yearly  tenant  of  Wodehouse  so  long 
as  his  yearly  tenanacy  is  not  properly  determined  by 


Wodehouse.  There  is  obviously  a  difficulty  in  the 
way  of  this  contention,  seeing  that  Wodehouse  never 
agreed  to  let  to  Salkeld  except  subject  to  the 
plaintiffs'  consent  being  obtained,  but  I  pass  this 
over,  as  I  intend  to  decide  the  main  question  raised, 
whether  Wodehouse  had,  in  fact,  a  right  to  work  the 
mine  without  the  plaintiffs'  consent. 

Now,  it  is  clear  by  the  statutes  13  Eliz.  c.  10, 13 
Eliz.  c.  20,  14  Eliz.  c.  11,  and  14  Eliz.  c.  14  all 
alienations  of  the  glebe  by  a  rector  beyond  those 
expressly  authorized  are  prohibited.  And  waste  is 
an  alienation,  and  therefore  prohibited.  This  wis 
pointed  out  at  an  early  date  in  the  Dean  of  Worcester^ 
case,  and  since  the  statutes  in  question  it  has  been 
repeatedly  held  that  as  an  incumbent  has  only  the 
powers  of  a  tenant  for  life  the  opening  of  new  mines 
on  a  glebe  by  him,  at  any  rate,  without  the  consent 
of  both  patron  and  ordinary,  is  waste  and  illegal. 
[His  lordship  referred  to  Knight  v.  Moseley,  Amb.  176, 
and  Huntley  v.  Russell,  and  continued : — J  It  would 
thus  seem  that  even  with  the  consent  of  the  patron 
and  ordinary  the  parson  cannot  open  new  mines. 
Certainly  Holden  v.  Weekes  does  not  go  to  that 
As  for  the  Duke  of  Marlborough  v.  St.  John,  5  De  G. 
&  Sm.  174,  the  headnote  in  that  case,  stating  that  the 
parson  can  with  the  consent  of  the  patron  and 
ordinary  open  mines,  is  not  justified  by  the  judg- 
ment of  Parker,  V.C.,  as  the  passage  relied  upon  m 
support  of  the  headnote  at  p.  179  dealt  with  the 
parson's  right  at  common  law  as  it  existed  prior  to 
the  statutes  of  Elizabeth.  This  was  pointed  out  by 
Wood,  V.C.,  in  Holdenv.  Weekes,  at  p.  284,  where  he 
also  points  out  that  the  Earl  of  Rutland's  case, 
reported  in  Leving  &  Siderfin,  is  no  authority  for  the 
proposition  that  since  the  statute  a  parson  might  open 
a  new  mine,  and,  moreover,  there  appears  consider- 
able force  in  the  argument  of  the  plaintiff's  counsel  in 
Holden  v.  Weekes,  at  p.  281,  that  even  in  the  cases  of 
the  leases  authorized  by  the  restraining  statutes 
the  leases  must  be  by  deed  at  the  ordinary  rents,  and 
that  there  could  be  no  ordinary  rents  of  mines  which 
had  never  before  been  opened.  No  doubt  it  was 
an  inconvenience,  but  owing  to  the  statutes  new 
mines  could  not  be  open  at  all,  and  probably  it  was 
for  this  reason  that  the  Legislature,  by  the  statutes 
5  &  6  Vict.  c.  108  and  21  &  22  Vict.  c.  57,  gave  po 
to  open  mines  under  the  sanction  of  the  Eccli 
Commissioners.  For  these  reasons  it  appears  to 
me  that,  even  with  the  consent  of  the  patron  and 
ordinary,  the  defendant  Wodehouse  had  no  right  to 
open  a  new  mine,  and  could  therefore  confer  no  right 
whatever  on  the  defendant  Salkeld  to  work  such 
mine.  But  in  this  present  case,  not  only  has  no 
consent  of  the  ordinary  been  given,  bnt  on  the 
evidence  before  me  I  am  not  satisfied  that  even  the 
consent  of  the  patron  has  been  given.  The  next 
point  raised  by  the  defendant  Salkeld  is  that  the 
mine  of  gypsum  worked  by  him  is  to  be  treated,  not 
as  a  new  mme,  but  as  o\ie  already  opened*  On  the 
facts  before  me  it  is  established  that  the  mine  had 
never  been  opened  or  worked  at  all  before  it  was 
opened  about  the  year  1850  by  the  late  rector.  That  4 
opening  and  the  subsequent  working  by  the  lata 
rector  were  done  without  the  consent  of  the  plaintiffs, 
and  were  therefore  illegal.  That  being  so.  thai- 
illegal  working  could  not  give  the  present  rector  %] 
right  to  continue  it,  or  to  treat  the  mine  when" 
was  appointed  as  an  open  one  that  he  had  the 
to  work.  Of  course,  a  mine  might  have  been 
for  so  long  a  time  and  under  such  circumstances 
to  justify  the  court  in  holding  that  it  w 
mine  when  the  statutes  of  Elizabeth  were  paased, 
at  any  rate,  that  that  continued  working  most 
presumed  to  be  lawful.  But  that  is  not  the  c 
here,  and  in  justice  to  the  present  rector  it  must 
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painted  oat  that  he  did  not  pretend  to  have  any 
rights  to  work  this  mine,  except  with  the  consent  of  the 
plaintiffs,  to  be  given  in  accordance  with  the  provisions 
of  the  above-mentioned  statutes  of  the  present  reign. 
With  reference  to  the  point  that  the  working  of  the 
past  rector  would  not  in   itself  entitle  the  present 
rector  to  contend  that  the  mine  is  an  open  one  so  far 
as  he  is  concerned  see  the  observations  in  the  judg- 
ment of  the  court  in  Huntley  v.  Russell,  at  p.  591,  and 
the  judgment  of  Turner,  L.  J.,  in  Bartlett  v.  Phillips , 
4  De  G.  &  J.,  at  p.  421,  where  he  observes  with 
regard  to  the  defendant,  the  vicar,  in  that  case,  "  If  a 
wrong  act  were  done  by  a  preceding  vicar,  I  do  not 
sea  how  the  defendant  could  be  justified  in  continuing 
the  wrong."    This  point  of  the  defendant  Salkeld 
also  fails.    The  working  of  the  defendant  Salkeld 
being  illegal,  the  only  remaining  question,  so  far  as 
the  plaintiffs*  action  is   concerned,  is  whether  the 
plaintiffs  are  entitled  to  sue  tb  restrain  the  further 
illegal  working.    In  my  opinion  they  are,  as  under 
the  statutes  5  &  6  Vict.  o.  108  and  27  &  28  Vict.  c. 
57  no  lease  of  this  mine  can  be  made  without  their 
consent  be  given,  and  all  the  rent  under  the  lease 
must  be  paid  to  them.    They  have,  therefore,  a  clear 
interest  in  the  mine,  and  in  seeing  that  the  rent  pay- 
able to  them  under  any  future  lease  sanctioned  by 
them  is  not  diminished  or  prejudiced  by  previous 
illegal  workings.    And  indeed:  in  the  present  case  the 
necessity  of  their  being  able  to  sue  is  approved  from 
the  fact    that  the    defendant    Salkeld   is   contend- 
ing that  they  must  be  held  to  have  given  their  con- 
sent to  his  working.    It  is  said  that  the  plaintiffs 
cannot  sue  because  they  have  no  estate  in  the  glebe. 
But  the  courts  have  never  held  that  an  estate  in  the 
glebe  is  necessary  to  enable  a  person  interested  from 
suing  to  restrain  waste  of  the  glebe.    The  patron  has 
no  estate  in  the  glebe :  see  Coke  on  Littleton,  341a,  and 
yet  he  can  certainly  sue.     So  in  proper  cases  can  the 
ordinary,  though  he  has  no  estate,  and  apparently  even 
the  metropolitan  and  the  Crown :  see  the  judgment 
in  Ross  v.  Adcock,  16  W.  B.  1193,  L.  B.  3  C.  P.,  at  p. 
667,  and  the  cases  there  referred  to.   In  fact,  owing  to 
the  nature  of  ecclesiastical  estates  and  the  difficulty 
of  preventing  waste,  and  of  finding  persons  suffi- 
ciently interested  to  intervene,  the  courts  have  been 
(and  I  think  quite  rightly)  anxious  to  allow  any 
person  who  has  an  interest  (even  though  small)  to  come 
forward  and  move  the  court  for  the  purpose  of  prevent- 
ing waste.     The  plaintiffs  under  their  statutes  have 
conferred  upon  them  important  rights  and  duties  with 
regard  to  the  lenses  of  mines  on  parsons'  estates,  and 
have  such  an  interest  in  those  mines  as  entitles  them, 
in  my  opinion,  to  apply  to  the  court  for  an  injunction 
in  any  case  where  those  mines  are  being  illegally 
worked.      And  still  more  have  they  a  right  to  come 
in  in  a  case  like  the  prespnt,  where,  if  they  did  not 
intervene,  the  illegal  working  would  practically  go 
on  unchecked.    No  one  but  the  plaintiffs  has  offered 
to  intervene  in  the  present  case,  and  probably  under 
the  circumstances  no  one  but  the  plaintiff*  had  suffi- 
cient   grounds    for   intervention,    especially  as  the 
defendant  contended  that  he  was  in  the  position  of 
a  man  working  with  the  consent  of  the  plaintiffs. 

Before  quitting  this  part  of  the  case  I  ought  to  say 
that  a  statement  is  attributed  to  Wood,  V.C.,  in  the 
report  of  Holden  v.  Weekes,  at  p.  285,  that  the  patron 
is  the  only  person  who  can  properly  intervene  with 
reference  to  the  opening  of  miues  by  an  incumbent. 
I  think  the  learned  judge  could  not  have  meant 
literally  what  he  is  there  reported  to  have  said.  He 
was  dealing  with  a  lease  where  the  patron  was  suing, 
and  I  thing  he  only  desired  to  point  out  that  there 
was  really  no  question  as  to  the  patron's  right  to 

In  fact  he  refers  immediately  afterwards  to  the 


ordinary's  right  to  intervene.  I  therefore  hold  that 
the  plaintiffs  are  entitled  to  succeed,  and  I  make 
perpetual  the  injunction  restraining  the  defendant 
Salkeld  from  oontmuing  to  work  the  mine,  and  I 
order  him  to  pay  the  plaintiffs'  costs  of  their  action. 
I  make  no  order  as  to  the  costs  of  the  defendant 
Wodehouse  in  the  plaintiffs'  action. 

Then  as  to  the  counter-claim  of  Salkeld,  it  must  be 
dismissed  with  costs  both  as  against  the  plaintiffs  and 
as  against  the  defendant  Wodehouse.  The  claim  by 
Salkeld  that  he  has  a  right  to  continue  his  working 
clearly  fails.  He  has  not  been  deceived  or  misled  in 
any  way,  and  his  claim  for  damages  for  deceit  is 
unfounded,  while  his  claim  against  Wodehouse  for 
damages  for  breach  of  contract  wholly  fails. 

The  only  breach  of  contract  he  could  allege  was 
that  Wodehouse  had  not  forwarded  to  the  plaintiffs 
with  sufficient  speed  the  application  for  a  lease  after 
he  had  in  writing  requested  Wodehouse  to  do  so,  but 
even  if  Wodehouse  was  not  justified,  under  the 
circumstances,  in  making  the  delay  he  did  in  for- 
warding the  application,  and  I  do  not  say  he  was  not 
justified,  clearly  no  damage  accrued  to  the  defendant 
by  the  delay.  I  gather  the  delay  benefited  him,  as 
thereby  he  was  enabled  to  work  the  mines  longer 
than  he  otherwise  could,  and  so  probably  made  a  profit. 
At  any  rate,  no  damage  caused  by  the  delay  was 
proved  before  me. 

Solicitors,  Jennings,  White,  Miles,  &  Co. ;  Harvey 
&  Capron,  for  W.  H.  Speed,  Nottingham;  Fox  & 
Joy. 


a  B.  Div.  ) 

Commercial  Causes.  >  March  11,  12. 

Mathew,  J.         ) 

Chartered  Bank  of  India,  Australia,  and 
China  v.  Macfadtbn  &  Co.  (a.) 

Banker — Letter  of  credit — Bill  of  exchange — Negotia- 
tion of  bills  with  bank — Knowledge  of  terms  of  letter 
of  credit. 

A  letter  of  credit  was  addressed  by  the  defendants  to 
K.  &  Co.,  merchants  in  Batavia,  in  which  the  defend- 
ants undertook  to  open  in  favour  of  K.  A  Co.  a  credit 
for  £5,000,  "to  be  availed  of  by  drafts  on  us  .  .  . 
against  produce  bought  and  paid  for  by  you,  but  not 
immediately  ready  for  shipment."  Acting  under  the 
letter  of  credit,  K.  &  Co.  drew  bills  on  the  defendants, 
without  having  bought  and  paid  for  produce,  and  nego- 
tiated them  with  the  plaintiffs,  a  firm  of  bankers.  The 
plaintiffs  were  aware  of  tlie  terms  of  the  letter  of  credit. 
The  defendants  declined  to  accept  the  bills.  In  an  action 
against  the  defendants  for  the  amount  of  the  bills, 

Held,  that  the  letter  of  credit  must  be  construed  accord- 
ing to  its  ordinary  meaning,  and  that,  no  goods  having 
been  "  bought  and  paid  for  "  by  K.  <fc  Co.,  the  defend- 
ants were  not  liable. 

Union  Bank  of  Canada  v.  Cole,  47  L.  J.  C.  P.  100, 
26  W.  R.  Dig.  SI,  followed. 

In  this  case  certain  points  of  law  raised  in  the 
pleadings  were  set  down  for  decision  before  the  trial 
of  the  issues  of  fact,  the  parties  having  made  certain 
admissions  for  the  purposes  of  such  preliminary 
hearing. 

The  following  facts  appeared  from  the  statement  of 
claim. 

The  plaintiffs  carried  on  the  business  of  bankers  at 
Batavia,  in  Java,  amongst  other  places,  and  had  their 
head  office  in  London. 

(a.)  Beported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 
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The  defendants  were  merchants  carrying  on  busi- 
ness at  Winchester  House,  Old  Broad-street,  E.C. 

Messrs.  Knowles  &  Co.  were  merchants  carrying  on 
business  at  Batavia. 

On  the  4th  of  August,  1893,  the  defendants  issued 
to  Messrs.  Knowles  &  Co.  a  letter  of  credit  as 
follows: — "We  hereby  cancel  our  revolving  credit 
opened  in  your  favour  on  the  8th  of  July,  1892,  and 
open  in  its  stead  the  following  extended  credit  for 
£5,000  to  be  availed  of  by  drafts  on  us  at  3,  4,  or  6 
months'  sight  against  produce  bought  and  paid  for 
by  you  but  not  immediately  ready  for  shipment,  but 
to  be  shipped  within  two  months  of  the  passing  of 
the  drafts,  and  documents  in  full  cover  of  same  to 
be  sent  into  the  bank  through  whom  you  negotiate 
for  despatch  to  us  by  first  mail  after  receipt.  On 
the  shipping  documents  being  handed  to  the  bank 
the  amount  so  covered  shall  again  be  available,  pro- 
vided that  in  no  case  shall  the  amount  uncovered 
current  at  any  one  time  exceed  the  sum  of  £5,000 
sterling.  The  produce  bought  under  this  credit  you 
must  hold  under  lien  to  us  until  the  documents  have 
been  handed  to  the  bank  for  transmission  to  us. 
Marine  insurance  will  frequently  be  held  covered  on 
this  side  under  our  open  cover,  and  in  that  case  the 
documents  to  be  given  in  will  only  be  a  complete  set 
of  the  bills  of  lading,  with  the  usual  letter  advising 
us  that  the  insurance  is  to  be  covered  on  this  side. 
When  the  letter  is  not  given,  then  policies  of  insurance 
effected  by  you  must  be  sent  in  with  the  bills  of 
lading.  This  credit  to  continue  in  force  for  one  year 
from  this  date.  These  are  the  terms  on  which  we 
grant  this  credit,  and  we  hereby  undertake  to  accept 
on  presentation  and  pay  at  maturity  or  take  up 
under  discount  all  drafts  drawn  by  you  in  conformity 
with  the  said  terms  and  conditions." 

Messrs.  Knowles  &  Co.,  acting  or  purporting  to 
act  under  this  letter  of  credit,  drew  six  bills  of 
exchange  upon  the  defendants,  amounting  altogether 
to  £2,350,  and  negotiated  them  with  the  plaintiffs  at 
Batavia  in  the  usual  way,  the  plaintiffs  becoming 
holders  in  due  course.  The  bills  were  sent  forward 
by  the  plaintiffs  to  the  head  office  in  London, 
and  were  duly  presented  to  the  defendants  for 
acceptance.  The  defendants  refused  to  accept,  and 
they  were  protested  and  noted  by  the  plaintiffs. 

The  plaintiffs  claimed  £2,352  16s.  6d.  and  interest 
at  five  per  cent,  on  the  amount  of  the  bills  as  damages 
for  breach  of  the  contract  contained  in  the  letter  of 
credit,  and,  alternatively,  that  the  defendants  should 
be  compelled  to  make  good  the  representation  con- 
tained in  the  letter  of  credit,  on  the  faith  of  which  the 
plaintiffs  took  and  paid  for  the  bills. 

By  their  defence  the  defendants  denied  that  Knowles 
&  Co.  acted  or  'purported  to  act  under  the  above- 
mentioned  letter  of  credit,  and  pleaded  that  the  bills 
were  not  drawn  by  Knowles  &  Co.  against  produce 
bought  by  them  for  shipment  to  the  defendants. 
Alternatively,  it  was  pleaded  that  if  the  bills  were 
drawn  against  produce  bought  by  Knowles  &  Co.  for 
shipment  to  the  defendants,  the  produce  was  not  paid 
for  when  the  bills  were  negotiated  with  the  plaintiffs, 
or  at  any  subsequent  time,  and,  further,  it  was 
alleged  that  no  produce  was  shipped  by  Knowles  & 
Co.  within  two  months  of  the  passing  of  the  bills, 
or  at  any  other  time ;  that  no  documents  in  cover  of 
the  same  were  despatched  by  the  plaintiffs  to  the 
defendants ;  that  the  plaintiffs  knew,  when  Knowles 
&  Co.  negotiated  the  bills  with  them,  that  no  produce 
had  been  bought  or  paid  for  by  Knowles  &  Co.  for 
shipment  to  the  defendants,  and,  alternatively,  that 
the  plaintiffs  had  taken  no  steps  to  ascertain  whether 
Knowles  &  Co.  had  bought  or  paid  for  produce  in 
accordance  with  the  terms  of  the  letter  of  credit.  The 
defendants  counter-claimed  for  £1,488  0s.  9d.  and 


interest  at  five  per  cent,  in  respect  of  four  bflliof 
exchange,  amounting  altogether  to  £2,250,  drawn  by 
Knowles  &  Co.  upon  the  defendants  and  negotiated 
with  the  plaintiffs,  in  respect  of  which  produce  of  the 
value  only  of  £761'  19s.  3d.  had  been  bought  and 
shipped  by  Knowles  &  Co.  These  bills  were  accepted 
by  the  defendants,  and  negotiated  by  the  plaintiff) 
with  parties  who  became  holders  for  value,  to  whom 
the  defendants  paid  the  amount  of  the  bilk  The 
defendants  (it  was  said  in  the  counter-claim),  accepted 
titie  bills  in  the  belief  that  Knowles  &  Co.  had  bought 
and  paid  for  produce  to  be  shipped  to  the  defendants, 
and  the  plaintiffs  (it  was  further  said),  by  presenting 
the  bills  for  acceptance,  warranted  or  represented  to 
the  defendants  that  Knowles  &  Co.  had  bought  and 
paid  for   produce. 

Issue  was  joined,  the  plaintiffs  refusing  to  admit  or 
denying  the  allegations  in  the  counter-claim. 

The  parties  made  certain  admissions  of  lad,* 
follows : — ' 

The  defendants  admitted  for  the  purpose  of  the 
decision  of  the  question  of  law  that  the  bills  oi  ex- 
change mentioned  in  the  statement  of  claim  purported 
to  be  drawn  under  the  letter  of  credit  and  the  other 
facts  as  set  forth  in  the  statement  of  claim. 

The  questions  of  law  raised  by  the  plaintifft  on 
these  admissions  were  : 

(1)  Whether  it  was  a  condition  precedent  to  the 

Elaintiffs  recovering  in  this  action  that  produce  should 
ave  been  brought  against  which  the  bills  of  excha&gi 
could  be  drawn ;  and 

(2)  Whether  it  was  a  condition  precedent  to  the ; 
plaintiffs  recovering  in  this  action  that  such  produce 
should  have  been  both  bought  and  paid  for. 

The  plaintiffs  admitted  for  the  purpose  of  tat 
decision  of  the  question  of  law  that  the  terms  of  ta* 
letter  of  credit  were  known  to  them  when  they  gait 
value  for  the  bills  mentioned  in  the  counter-cUia, 
and,  in  effect,  admitted  the  other  facts  alleged  in  As 
counter-claim ;  and  the  questions  of  law  raised  by  ' 
defendants  upon  the  plaintiffs'  admissions  were:— 

(1)  Whether  by  presenting  the  bills  of   excbi 
for  acceptance  the  plaintiffs  impliedly  warranted 
represented  to  the  defendants  that  produce  had  1 
bought  and  paid  for  against  which  the  bills  ootid  tJ 
drawn;  and 

(2)  Whether,  without  the  implication  of 
warranty  or  representation,  the  defendants 
entitled  to  recover  on  their  counter-claim. 

Joseph  Walton,  Q.C.  {Reginald  Brown  with  1 
for  the  plaintiffs. — The  letter  of  credit  does  not 
it  a  condition  precedent  that  the  goods  should 
been  "  bought,"  or  "  bought  and  paid  for."  It  ^ 
be  read,  "  to  be  bought  and  paid  for."  [Math* 
J. — What  was  the  object  of  the  credit  if  the 
had  to  be  paid  for  already  ?]  That  is  my 
The  letter  of  credit  does  not  provide  for  any 
being  taken  by  the  bank  before  the  bills  come  it 
to  the  defendants  for  acceptance.  The  letter  ■  1 
addressed  to  the  bank  at  all,  but  contains  only  i 
terms  of  the  arrangement  as  between  the  defend* 
and  Knowles  &  Co.,  and  the  bank  is  not  bound  Bf 
It  would  be  no  protection  for  the  bank  to 
Knowles  &  Co.  for  the  invoice  of  the  goods  ordsl 
for  Knowles  &  Co.  might  mislead  them ;  and 
bank  could  not  be  expected  to  enter  upon  an 
as  to  whether  goods  had  actually  been  bought 

Bigham,  Q.C.,  and  H.  1?.  Boyd,  for  the 
— The  letter  of  credit  is  not  an  open  one,  sni! 
bank  had  notice  of  its  terms.    The  defendants, 
the  letter  of  credit,  are  only  bound  to  accept  or 
up  drafts  in  conformity  with  its  conditions.    It 
the  duty  of  the  bank  to  make  inquiries  of 
Co.,  and  see  that  goods  had  been  bought. 
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no  contract  between  the  bank  and  the  defendants, 
and,  if  there  is  one,  it  is  subject  to  the  terms  of  the 
letter.  Further,  if  the  hank  claims  as  the  assignee  of 
Snowies  &  Co.,  it  is  subject  to  the  conditions  as 
between  Knowles  &  Co.  and  the  defendants.  The 
bank  trusted  to  Knowles  &  Co.  drawing  bills  in 
accordance  with  the  letter  of  credit;  and  it  has  clear 
notice  that  the  goods  must  be  "  bought  and  paid  for  " 
before  the  defendants  can  be  made  liable.  If  they 
trusted  Knowles  &  Co.  they  did  it  at  their  own  risk. 
The  case  of  Union  Bank  of  Canada  v.  Cole,  47  L.  J. 
C.  P.  100,  26  W.  B.  Dig.  31,  is  in  point. 

They  also  relied  on  Brazilian  and  Portuguese  Bank  v. 
British  and  American  Exchange  Banking  Corporation, 
18  L.  T.  823,  16  W.  B.  C.  L.  Dig.  67 ;  Maitland  v. 
Chartered  Mercantile  Bank,  38  L.  J.  Ch.  363,  17  W.  B. 
Ch.  Dig.  26 ;  In  re  London  and  Mediterranean  Bank, 
Ex  parte  Agra  and  Masterman's  Bank,  19  W.  B.  486, 
LB.6 Ch.  App.  206. 

Walton,  Q.C.,  replied. 

Bighorn,  Q.C.,  in  support  of  the  counter-claim,  oited 
Leather  v.  Simpson,  19  W.  B.  431,  L.  B.  11  Eq.  398. 

March  12. — Mathew,  J. — In  this  case  the  plaintiffs 
axe  a  banking  company  in  London,  with  a  branch 
business  at  Batavia.    The  defendants  are  merchants 
in  London.    The  bills  in  question  were  drawn  upon 
the   defendants    by    Knowles  .  &    Co.,    commission 
merchants  in  Batavia.     Certain  admissions  have  been 
made  by  the  parties,  in  order  that  the  real  question, 
the  construction  to  be  put  upon  the  letter  dated  the 
4th  of  August,  1893,  set  out  in  the  statement  of  claim, 
may  be  raised.    The  letter  is  written  by  the  defend- 
ants to  Knowles  &  Co.,  and  the  material  portions  are 
these: — "We    hereby    cancel   our   revolving   credit 
opened  in  your  favour  on  the  8th  of  July,  1892,  and 
open  in  its  stead  the  following  extended  credit  for 
x5,000  (five  thousand  pounds),  to  be  availed  of  by 
drafts  on   us  at  three,  four,  or  six  months'   sight 
against  produce  bought  and  paid  for  by  you,  but  not 
immediately  ready  for  shipment,  but  to  be  shipped 
i  within  two  months  of  the  passing  of  the  drafts,  and 
1  documents  in  full  cover  of  same  to  be  sent  into  the 
hank  through  whom  you  negotiate  for  despatch  to  us 
by  first  mail  after  receipt."    Later  on  it  runs :  "  The 
produce  bought  under  this  credit  you  must  hold  under 
lien  to  us  until  the  documents  have  been  handed  to 
the  bank  for  transmission  to  us."     And  the  letter 
ends :  "  This  credit  to  continue  in  force  for  one  year 
from  this  date.     These  are  the  terms  on  which  we 
^  grant  this  credit,  and  we  hereby  undertake  to  accept 
\0s\  presentation  and  pay  at  maturity  or  take  up  under 
^discount  all  drafts  drawn  by  you  in  conformity  with 
me  said  terms  and  conditions." 
|    It  was  argued  for  the  plaintiffs  that  this  document 
represented  an  ordinary  mercantile  transaction,  the 
jMgect  being  to  enable  the  Batavian  firm  to  raise 
jfeoney  for  the  purpose  of  buying  produce.    It  was 
■aid  that  the  letter  would  not  be  a  letter  of  credit 
palesfl   it  had  that  operation;   and  that  the  words 
and  paid  for  "  meant  "  to  be  bought  and 
for,"  as  the  expression  "  produce  bought  under 
credit "  showed.    The  argument  for  the  plaintiffs 
'ore  involved  a  contention  that  the  phraseology 
the  letter  should  be  treated  as  altered.    But  an 
jection  to  that  arugment  is  this.     It  entails  the 
g  of  this  letter  as  an  open  credit;  and,  if  { 
tsB  plui"*-^*  are  right,  there  would  be  nothing  to 
parent  Knowles  &  Co.  from  going  to  the  bank,  pre- 
mting  a  hill,  and  obtaining  the  whole  amount  of 
credit  without  giving   any   security  whatever. 
reply  to  that  objection,  again,  is  that  entire  trust 
__   placed  in  Knowles  &  Co.,  and  nobody  thought 
tat  the  letter  would  be  abused. 
For  the  defendants  it  was  argued  that  the  docu-  , 


•bought 


ment  must  be  construed  strictly  according  to  its  terms, 
and  that  there  is  no  reason  for  interpolating  the 
important  words  "  to  be  "  before  the  words  "  bought 
and  paid  for."  If  the  document  is  strictly  construed 
there  is  no  such  inconsistency  or  absurdity  (it  is  said) 
as  counsel  for  the  plaintiffs  suggested.  It  appears 
from  the  letter  itself,  and  the  statements  of  counsel, 
that  the  course  of  business  in  Batavia  was  this. 
Small  parcels  of  produce  were  purchased  from  time  to 
time,  which  it  was  not  always  convenient  to  ship. 
There  was,  therefore,  an  interval  of  time  for  obtain- 
ing money  in  respect  of  shipments;  and  what  was 
contemplated  by  Knowles  &  Co.  and  the  defendants 
would  seem  to  be  that  Knowles  &  Co.  should  buy  and 
pay  for  the  goods,  and  give  a  lien  upon  those  goods 
in  favour  of  the  defendants ;  and  that  this  lien  should 
be  consummated  and  completed  by  forwarding  the 
shipping  documents. 

In  the  ordinary  course  there  is  no  difficulty  about 
obtaining  money  in  such  circumstances,  because  the 
foreign  correspondent  has  only  to  obtain  the  bill  of 
lading,  annex  it  to  the  draft,  and  thus  give  security 
to  the  bank.  But  here  an  interval  was  contemplated 
during  which  there  would  be  no  shipping  document, 
and,  therefore,  no  money  could  be  raised.  It  was 
said  that  the  meaning  of  the  agreement  was  that 
Knowles  &  Co.  should  give  the  defendants  a  lien  on 
the  goods  when  bought  and  paid  for,  and  that 
Knowles  &  Co.  were  subsequently  to  draw  upon 
them  and  forward  the  goods;  that  Knowles  &  Co. 
and  the  defendants  were  the  only  parties  to  the 
agreement ;  and  that  as  between  them  if  the  defend- 
ants became  aware  that  no  purchase  of  goods  had 
been  made  by  Knowles  &  Co.,  and  that  there  was, 
consequently,  no  lien,  they  would  be  entitled  to  refuse 
to  accept  the  bills. 

It  seems  to  me  that  this  argument  is  well  founded, 
and  that  there  is  no  good  reason  for  rejecting  any 
part  of  the  document  or  giving  it  any  other  than  the 
ordinary  meaning,  which  is  that  Knowles  &  Co. 
should  be  entitled  to  draw  on  the  defendants,  but  not 
unless  they  had  bought  and  paid  for,  and  thus  been 
enabled  to  give  a  lien  on  the  goods  purchased.  What 
is  the  position  of  the  bank  P  I  was  invited  to  con- 
sider what  the  ordinary  course  would  be  where  a 
letter  of  this  sort  was  shown  to  a  bank  ani  the  bank 
was  asked  to  act  upon  it.  The  pertinent  question  was 
put  by  the  plaintiffs'  counsel,  Was  the  bank  expected 
to  enter  upon  an  inquiry  as  to  whether  goods  had 
actually  been  bought  ?  Perhaps  not ;  but  it  would 
not  be  unreasonable  to  suppose  that  the  bank 
manager,  on  seeing  a  letter  of  this  kind,  would  ask 
Knowles  &  Co.  whether  they  had  bought  and  paid  for 
the  goods  upon  which  their  correspondents  and  the 
bank  would  have  a  lien.  It  must  be  assumed  that 
Knowles  &  Co.  would  say  that  they  had.  If  the 
answer  was  untrue  the  bank,  having  relied  on  their 
good  faith,  must  take  the  consequences  of  any  breach 
of  good  faith  on  their  part. 

The  bank  having  been  misled  in  discounting  these 
bills,  I  proceed  on  the  lines  of  the  case  of  the  Union 
Bank  of  Canada  v.  Cole,  and  give  judgment  for  the 
defendants.  The  counter-claim  was  hardry  dis- 
cussed, and  I  think  there  is  nothing  in  it.  To  my 
mind,  there  was  no  false  representation  and  no 
warranty  or  guarantee  by  the  bank  that  the  goods 
had  been  bought  and  paid  for,  and  the  defendants 
have  no  right  to  recover.  There  will,  therefore,  be 
judgment  for  the  defendants  on  the  claim,  and  for  the 
plaintiffs  on  the  counter-claim. 

Judgment  for  the  defendants  on  the  claim,  and  for  the 
plaintiffs  on  the  counter-claim. 

Solicitors  for  the  plaintiffs,  Linhlater,  Haekwood, 
Addison,  &  brown. 

Solicitors  for  the  defendants,  Stibbard,  Gibson,  <fc  Co. 
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GWILLIAM  (RESPONDENT)  V.  TWIST  &  YOUNO  (APPELLANTS). 


High  Cottbt. 


Jan.  30,  31. 


Q.  B.  Div.  ] 

(Lawrance  and  Wright,  JJ.)  j 

Gwilliam  {Respondent)  v.  Twist  &  Young 
{Appellants),  (a.) 

Master  and  servant — Cases  of  sudden  emergency — Zta- 
bility  for  acts  or  defaults  of  volunteer — Agent  of  neces- 
sity —  Where  driver  of  hackney  carriage  must  be 
licensed— Town  Police  Clauses  Act,  1847  (10  <fc  11 
Vict.  c.  89),  ss.  60-62. 

The  driver  in  charge  of  a  public  stage  carriage  was 
stopped  by  the  police  and  told  that  he  was  not  to  drive  the 
omnibus  farther.  V.,  a  man  formerly  in  the  service  of 
tlie  owners  of  the  vehicle,  thereupon  volunteered  to  drive 
the  omnibus  back  to  the  yard,  and  the  driver  and  con- 
ductor acquiesced  in  his  doing  so.  On  the  way  G.  was 
knocked  down  and  injured. 

Held,  that  the  owners  of  the  omnibus  were  liable  to 
pay  for  the  injuries  caused  to  the  plaintiff  through  V.'s 
negligent  driving. 

Appeal  from  the  judgment  of  his  Honour  Judge 
Chalmers  sitting  at  the  county  court,  Birmingham! 
whereby  he  adjudged  that  the  plaintiff  Gwilliam 
should  recover  from  the  defendants  £30  and  costs  for 
personal  injuries. 

The  material  facts  of  the  case  are  as  follows : — The 
defendants  in  the  action  were  owners  of  a  public 
carriage — a  three-horsed  omnibus — which  about  10 
o'clock  on  the  evening  in  question  was  in  charge  of 
two  of  their  servants.  A  police  inspector  on  duty, 
noticing  that  Harrison,  the  driver,  was  drunk, 
stopped  the  omnibus  and  told  him  that  he  had 
better  not  drive  any  more  that  night.  A  man  who 
had  formerly  been  in  the  service  of  the  defendants  as 
a  conductor,  named  Years,  came  forward  and  offered 
to  drive  the  omnibus  back  to  the  yard,  some  quarter  of 
a  mile  distant,  and  the  conductor  and  Harrison  agreed 
to  his  doing  so,  and  both  got  inside  the  omnibus. 
On  the  way  to  the  stables  the  plaintiff  was  knocked 
down  by  the  omnibus  as  it  was  being  driven  rapidly 
round  a  sharp  corner. 

At  the  trial  the  learned  judge  found  (1)  that  the 
accident  was  caused  by  the  negligent  or  unskilful 
driving  of  Years;  (2)  that  the  police  inspector  did 
not  order  Years  to  drive  the  omnibus  back  to  the 
yard,  but  that  Years  had  volunteered,  and  that 
Harrison  and  the  conductor  had  acquiesced  in  his 
doing  so;  (3)  that,  whether  or  not  the  driver  was 
drunk,  the  inspector  considered  that  he  was  not  in  a 
fit  state  to  drive,  and  in  stopping  him  doing  so  had 
acted  properly. 

Ernest  Pollock  (with  whom  was  T.  Willes  Chitty), 
for  the  appellants,  the  omnibus  proprietors,  contended 
that  Years  was  not  their  servant  at  the  time  of  the 
accident;  that  neither  Harrison  nor  the  conductor 
had  power  to  authorize  him  to  drive  on  behalf  of  their 
employers ;  that  Years  was  not  in  the  position  of  an 
agent  of  necessity,  for  there  was  no  need  to  get  a 
stranger  to  drive  the  omnibus  back  to  the  yard  at  all, 
for  alternative  and  more  reasonable  courses  could 
have  teen  adopted.  Any  claim  Gwilliam  had  to 
damages  should  have  been  brought  against  Years 
personally. 

Houghton,  for  the  respondent,  submitted  that 
Harrison  and  the  conductor  had  an  implied  authority 
to  get  assistance,  when  necessary,  to  take  the  omnibus 
back  to  the  yard.  Years,  therefore,  was  not,  at  the 
time  of  the  accident,  a  mere  volunteer.  To  drive  the 
omnibus  back  to  the  yard  at  once  was  the  only  reason- 
able course  that  could  have  been  taken.    The  appel- 

(a.)  Reported  by  Erskine  Beid,  Esq.,  Barrister- 
at-Law. 


lants  were,  therefore,  liable  for  the  acts  or  defaults 
of  Years.  The  facts  were  not  disputed,  nor  was  the 
charge  of  negligence  against  Years  denied. 

Ernest  Pollock,  in  reply.— The  cases  of  IlHdge  ▼. 
Goodwin,  5  C.  &  P.  190,  and  Booth  v.  Mister,  7  C. 
&  P.  66,  were  not  authorities  that  could  be  relied  on 
by  the  respondent,  because  in  neither  of  them  wai 
there  any  such  elements  present  as  the  interference  of 
the  police. 

[From  the  arguments  urged  in  court  it  appeared 
that  the  Birmingham  Corporation,  under  the  powers 
of  the  Municipal  Corporation  Acts,  had  made 
numerous  bye- laws  for  the  regulation  of  hackney 
carriages,  which  were  supposed  to  incorporate  some 
of  the  provisions  of  the  Town  Police  Clauses  Act, 
1847,  and  it  was  contended  at  the  trial  that  claim 
60  of  that  Act  affected  the  present  case.  There  wen 
also  bye-laws  applying  to  stage  carriages,  hut  the*, 
it  appeared,  did  not  purport  to  include  any  like 
provisions.  In  the  appeal  Wright,  J.,  pointed  out 
that  clause  60  only  applied  to  hackney  carriages,  the 
drivers  of  which  must  be  licensed,  and  therefore  the 
arguments  that  the  defendants,  nor  their  servants  on 
their  behalf,  could  not  authorize  an  unlicensed  man 
to  drive  failed,  because  an  omnibus  plying  for  hire 
out  of  the  metropolitan  area  was  not  such  a  hackney 
carriage.] 

Lawbanoqe,  J. — I  have  come  to  the  oonclnaiaB, 
although  not  without    considerable  hesitation  and 
doubt,  that  there  is  no'  evidence  before  the  court 
upon  which  we  can  hold  that  the  judgment  of  the 
county  court  judge  should  be  disturbed.    The  facta  is 
this  case  are  simple  enough,  but  the  evidence  on  the  , 
main  question,  which  we  have  to  decide,  is  far  from 
satisfactory.    The  real  point  we  have  to  consider  it 
whether  the  acquiescence  of  Harrison  and  the  con-  j 
duotor  in  allowing  Years  to  drive  renders,  under  the 
particular  circumstances,  the  owners  of  the  omniboi 
liable  for  any  accident  which  might  arise  from  ha 
negligenoe  or  want  of  skill.     As  a  matter  of  fact,  the 
county  court  judge  did  not  decide  that  point,  hut  be  >. 
found  that  the  men  did  acquiesce  in  Years  driving  ti* 
omnibus  back,  and  therefore  in  his  judgment  it  ought 
to  be  assumed  that  they  had  authorized  him  to  do  so. 
Upon  that  finding  the  court  is  now  asked  to  decide 
whether  that  authority  was  such  as  to  make  the 
owners  liable  for  what  subsequently  occurred.    There 
was  no  finding  in  fact  as  to  that  question  beyond 
what  I  have  already  stated,  and  although,  had  the ; 
case  come  before  me  in  the  first  instance,  I  might  j 
have  come  to  a  contrary  conclusion,  yet,  upon  the 
finding  that  Years  was  authorized  by  Harrison  and 
the  conductor  to  drive,  I  have  come  to  the  oonclujwa 
that  the  owners  ought  to  be  held  liable,  and  therefora 
the  appeal  must  be  dismissed. 

Wright,  J. — I  am  of  the  same  opinion.  Theqae*- 
tion  we  have  to  consider  is  really  this :  Waa  tbotj 
any  evidence  upon  which  the  county  court  jutoj 
could,  consistently  with  the  law,  have  come  to  tat 
conclusion  which  he  has  arrived  at?  His  deoaate 
certainly  raises  an  important  question  of  law  at 
which  there  is  singularly  little,  if  any,  direct  author- 
ity. It  seems  to  me  that  the  law  is  this:  thatfc 
cases  of  sudden  emergency  the  servant  may  ha* 
authority  within  the  scope  of  his  employment  to  id 
in  good  faith,  and  according  to  the  best  of  his  jtdg 
ment,  for  his  employer's  interest,  so  long  mb  1 
violates  no  express  limitation  of  his  authority  and  si 
order  of  his  master  applicable  to  the  case,  and  M 
vided  that  the  aot  was  not  one  clearly  nnrftarT^1' 
In  oases  where  this  doctrine,  if  correct,  on.  ij 
applied,  it  makes  no  difference  that  the  sera 
judgment  was,  in  fact,  mistaken,  or  even  wrong, 


VoLXLJU.      [April  27, 1896.]      THE  WEEKLY  REPORTER. 


40 


P.  C.    Newton  and  Others  v.  Debenture-holders  of  Anglo- Australian  Invbtmnt.  Co.  (Lim.)    P.  0. 


masters  would  not  be  liable  for  the  result  any  more 
than  a  railway  company  is  liable  for  any  error  of 
judgment  on  the  part  of  their  engine  driver  in  run- 
ning his  train  too  fast,  if  he  acted  according   to 
the  best    of   his    judgment,    and    they   were    not 
gmlty  of  any  negligence  in  appointing  him.      Of 
course,  the  servant  cannot  have  an  implied  authority 
to  do  for    his    master    anything    which    it  would 
be  illegal  for  the    master   to   do   for  himself;    as, 
for  example,  to  violate  a  bye-law  or  statute  pro- 
riding  that  it  shall  be  illegal  to  employ  an  unlicensed 
person  as  a  driver.     In  that  case  the  servant  could 
not  bind  his  employers  by  authorizing  such  a  person 
to  drive.     But  no  such  illegality  is  shown  in  the 
present  case.      And  if  it  is  possible  in  law  for  a 
servant  in  oases  of  sudden  emergency  to  have  such 
authority,   we    cannot    say  here   that  there  is  not 
sufficient  evidence  upon  which  the  judge  could  not 
have  found  that  there  was  such  emergency,  and  that 
the  servant  had  acted  within  the  limits  of  his  authority. 
It  is  not  necessary  for  me  to  say— in  fact,  I  prefer 
not  to  say — what  conclusion  I  think  I  myself  should 
have  drawn  from  the  evidence  given  at  the  trial. 
There  can  be  no  doubt,  however,  that  there  might  be 
great  difference  of  opinion  as  to  the  various  parts  or 
steps  in  the  proceedings — for  instance,  there  might 
have  been  an  implied  authority  to  authorize  a  man  to 
take  the  omnibus  back  to  the  yard,  yet  not  sufficient 
authority  to  send  him  to  drive  the  omnibus  along  a 
narrow  and  crowded  street,  or  even,  perhaps,  to  turn  a 
sharp  and  difficult  corner    leading    into  the  yard, 
especially  as  a  whistle  or  shout  would  have  at  once 
brought  out  men  who  would  have  known  what  to  do. 
On  flie  whole,  however,  I  think  the  evidence  was 
sufficient  for  the  county  court  judge  to  hold  that 
there  was  an  implied  authority  for  Vears  to  act  as 
their  servant  or  agent,   and  I  cannot  see  that  his 
judgment  is  wrong  in  law. 

Appeal  dismissed,  with  costs  ;  bat  execution  stayed  to 
qUow  of  an  appeal  on  terms. 

Solicitors,  T.  A.  Dennison  &  Co.,  for  H.  G.  Tanner; 
W.  F.  Aldis,  for  H.  E.  Parry. 


#nbg  (Council, 

March  6. 
(On  appeal  from  the  Supreme  Court,  New  South  Wales.) 
Newton  and  Others  v.  Debenture-holders,  &o., 

op  the  Anolo- Australian  Investment,  &o.,  Co. 

(Limited),  (a.) 

Company  —  Mortgage  of  uncalled  capital  —  Power  to 
mortgage — Winding  up — Priority — Companies  Act, 
1862. 

A  company  limited  by  shares  was  authorized  by 
its  memorandum  of  association  "  to  receive  money  on 
loan  or  deposit  or  otherwise,  and  upon  any  security  of 
the  company,  or  upon  the  security  of  any  properly  of  the 
company,  or  without  giving  security.99 

Held,  that  these  words  authorized  a  charge  upon  un- 
\€OUed  capital. 

[  The  articles  of  association  of  the  company,  as  altered 
£y  special  resolution^  contemplated  and  provided  for  the 
'4mae  of  debentures,  which  were  to  be  a  charge  upon 
mnealled  capital.  Debentures  were  accordingly  issued 
md  expressly  charged  all  uncalled  capital. 
In  the  winding  up  the  debenture-holders  claimed  to  have 

(a.)   Reported    by  Charles  H.  Grafton,  Esq., 
Barrister-at-  Law. 


a  first  charge  on  the  capital  of  the  company  which  re- 
mained uncalled  at  the  commencement  of  the  liquidation. 

Held,  that  they  were  entitled  to  be  paid  out  of  such 
calls  in  priority  to  the  unsecured  creditors  of  the  com- 
pany. 

In  re  Pyle  Works  (Limited),  38  W.  R.  674,  44  Ch. 
D.  534,  approved. 

This  was  an  appeal  from  an  order  of  the  Supreme 
Court  of  New  South  Wales. 

The  facts  are  set  out  in  their  lordships'  judgment, 
and  raised  the  question  {inter  alia)  as  to  whether  the 
mortgagees  of  the  uncalled  capital  of  a  limited 
company  were  entitled  to  priority  over  unsecured 
creditors  of  the  company  upon  calls  made  by.  the 
liquidator  in  the  subsequent  winding  up. 

Lyttelton  Chubb  and  E.  E.  Fletcher,  for  the  appel- 
lants. 

Sir  R.  Webster,  Q.C.,  and  G.  Henderson,  for  the 
respondents. 

The  judgment  of  their  lordships  (Lord  Hersohell, 
L.C.,  Lords  Watson,  Hobhouse,  Maonaoht^n, 
Shand,  and  Davey,  and  Sir  Richard  Cough)  was 
delivered  by 

Lord  Macnaohten.— The  Anglo-Australian  In- 
vestment Finance  and  Land  Co.  ^Limited)  was  incor- 
porated in  1880  as  a  company  limited  by  snares  under 
the  colonial  statute  37  Vict.  No.  19,  known  as  the 
Companies  Act,  1874.  The  company  is  now  in  course 
of  voluntary  liquidation. 

A  question  has  arisen  in  the  winding  up  between 
holders  of  debentures  claiming  to  have  a  first  charge 
on  the  capital  of  the  company  which  remained 
uncalled  at  the  commencement  of  the  liquidation  and 
a  large  body  of  persons  who  had  money  on  deposit 
with  the  company,  and  who  are  creditors  without 
security.  In  the  Supreme  Court  of  New  South 
Wales  this  question  has  been  decided  in  favour  of  the 
debenture-holders  by  the  Chief  Judge  in  Equity. 
The  appeal  is  brought  on  behalf  of  the  depositors 
from  his  decision. 

For  the  purposes  of  thifl  appeal  it  may  be  taken 
that  the  provisions  of  the  colonial  statute  are  identical 
with  those  of  the  Companies  Act,  1862. 

In  the  argument  before  their  lordships  the  appel- 
lants disputed  the  priority  claimed  by  the  debenture- 
holders  on  three  grounds.  (1)  They  maintained  that 
it  is  not  competent  for  any  company  limited  by 
shares  to  create  a  charge  upon  its  uncalled  capital,  so 
as  to  confer  priority  in  the  winding  up.  (2)  They 
contended  that  in  the  present  case  a  charge  on 
uncalled  capital  was  impliedly  prohibited  by  the 
terms  of  the  memorandum  of  association ;  and  (3) 
they  argued  that  if  the  charge  was  valid  to  any 
extent  it  did  not  apply  to  so  much  of  the  uncalled 
capital  as  was  reserved  by  the  articles  of  association 
to  be  dealt  with  only  in  a  particular  event  and  under 
a  special  resolution. 

The  power  of  a  company  limited  by  shares  to  charge 
uncalled  capital  has  been  the  subject  of  several 
reported  cases  in  this  oountry.  The  court  seems 
almost  always  to  have  regarded  such  a  charge  with 
disfavour.  Whenever  the  question  has  arisen  borrow- 
ing powers  have  been  construed  strictly,  and  some- 
times, perhaps,  rather  narrowly.  But  no  case  was 
cited  to  their  lordships  in  which  any  judge  has  ever 
held  it  to  be  beyond  the  powers  of  a  limited  company 
to  create  a  charge  upon  its  uncalled  capital. 

Stanley's  case,  12  W.  R.  894,  4  Be  G.  J.  &  S.  407,  in 
1864  goes  further  in  that  direction  than  any  other. 
There  Knight  Bruce  and  Turner,  L.JJ.,  laid  great 
stress  on  the  difficulty  of  enforcing  a  charge  on  un- 
called capital  owing  to  the  discretionary  power  of 
making  calls  which  the  company's  deed  of  settle- 
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ment   entrusted   to   the   directors,  and    they  seem 
to  intimate  that,  assuming  the  borrowing  powers  of 
the  company  to  have  extended  to  future  calls,  it 
would  have  been  a  breach  of  trust  on  the  part  of  the 
directors  to  give  effect  to  the  charge,  though  created 
by  their  own  act  under  the  authority   of  the  com- 
pany— a  proposition  which  it  is  somewhat  difficult  to 
follow.    The  decision,  however,  turned  entirely  upon 
the   construction  of  the  deed  of  settlement.     There 
was  power  to  charge  "  the  property  or  funds  "  of  the 
company.    It  was  held  that  that  expression  did  not 
include  future  calls.     "They    are    property,"   said 
Turner,  L.  J.,  "  not  of  the  society  immediately,  but 
which  may  be  called  up  by  the  directors  of  the  society 
at  their  discretion."    The  context,  too,  was  relied  on 
as  showing  that  the  property  intended  to  be  charged 
was  property  capable   of  being  "  assigned,  trans- 
ferred, conveyed,  or  surrendered."    Stanley's  case  was 
approved  and  followed  by  this  board  in  the  Bank  of 
South  Australia  v.  Abrahams,  23  W.  B.  668,  L.  E.  6 
P.   0.  265,  where  the   judgment  was   delivered  by 
James,  L,  J.    But  there  the  difficulty  in  connection 
with  the   discretionary   power  of  the  directors    in 
regard  to  calls  was  treated  merely  as  an  argument 
against  implying  a  power  to  charge  future  calls, 
where  the  language  of  the  instrument  was  doubtful. 
And  it  certainly  seems  to  be  assumed  in  the  judg- 
ment that,  by  "  apt  and  proper  words  or  a  sufficient 
context,"  a  power  to  charge  uncalled  capital  may  be 
conferred.      In    In  re  Phoenix  Bessemer    Steel  'Co., 
44  L.  J.  N.  S.  Ch.  683,  23  W.  B.  Dig.  45,  Jessel, 
M.B.,  said,  "  There  can  be  no  doubt  that  the  power 
can  be  given  to    a    company    by    the   articles    of 
association."    He  brushed  aside  the  difficulty  which 
weighed  so  much  with  the  Lords  Justices,  observing 
that  to  his  mind  it  was  no  difficulty  at  all,    and 
referring  to  the  case  of  companies  governed  by  the 
Companies  Glauses  Consolidation  Act,  1845.    Where 
such  companies  have  power  to  create  mortgages,  the 
statute  itself  confers  upon  them  as  incidental  to'  that 
power  a  power  to  charge  future  calls.    The  decision 
in  In  re  Phoenix  Bessemer  Steel  Co.   was  in   1875. 
During  the  last  twenty  years  Sir  G.  Jessel's  opinion 
has  been  followed  in  many  oases,  and  many  securities 
have  been  given  and  taken  on  the  faith  of  it.    Kay, 
J.,  adopted  the  same  view  in  the  case  of  Howard  v. 
Patent  Ivory  Manufacturing  Co.,  36  W.  B.  801,  38 
Ch.  D.   156,  which  was  decided  in   1888.      More 
recently  still,  in  1890,  the  question  came  before  the 
Court  of  Appeal  in  In  re  Pyle  Works,  38  W.  B.  674, 
44  Ch.  D.  534.      After  examining  all  the  previous 
authorities    and    discussing  the  matter  very  fully, 
Cotton  and  Iindley,  L.J  J.,    upheld  a   charge    on 
uncalled  capital.    They  found  .nothing  in  the  Act 
expressed  or  implied  to  prevent   or  avoid  such  a 
security.    Lopes,  L.J.,  with  some  hesitation,  con- 
curred in  the  judgment.    The  main  argument  against 
the  validity  of  the  charge  was  that  it  seemed  to 
contravene  the  directions  of  the  Act  in  regard  to  the 
application  of  moneys  recovered  from  contributories 
in  the  winding  up.    But. the  answer  was  obvious. 
The  liability  of  a  contributory,  as  a  present  member, 
to  pay  calls  in  the  winding  up  is  not  a  liability 
springing  into  existence  for  the  first  time  on  the 
company  going  into  liquidation.     It  is  merely  the 
ripening  of  that  liability  which    the   contributory 
undertook  when  he  became  a  member.    The  liqui- 
dator, no  doubt,  is  bound  to  distribute  what  belongs 
to  the  company  in  the  manner  prescribed  by  the  Act. 
But  after  all  the  question  is :— What  does  belong  to 
the  company  ?    What  are  its  assets  or  .its  property  P 
That  must  depend  on  what  dispositions  have  been 
made,  and  what  charges  have  been  validly  created, 
while  the  company,  aoting  within  its  powers,  was  free 
to  deal  as  it  pleased  with  its  own. 


Their  lordships  see  no  reason  to  differ  from  the 
conclusion  at  which  the  Court  of  Appeal  arrived  in 
the  case  of  In  re  Pyle  Works.  But  they  desire  to  add 
that  if  they  had  felt  any  doubt  about  the  matter  they 
would  have  been  most  reluctant  to  introduoe  into  the 
administration  of  company  law  in  a  colony  which  hai 
adopted  the  Act  of  1862  a  rule  different  to  that  estab- 
lished by  judicial  decisions  in  this  oountry.  There  is 
no  case  in  which  uniformity  of  practice  is  more  im- 
portant or  more  desirable. 

The  second  point  may  be  dealt  with  shortly.  The 
debentures  expressly  charge  all  uncalled  capital. 
The  articles  of  association  as  altered  by  special 
resolution  contemplate  and  provide  for  such  a  charge. 
A  regulation  made  by  special  resolution  is  of  the 
same  validity  as  if  it  had  been  originally  contained 
in  the  articles  of  association.  The  special  resolution 
does  not,  indeed,  purport  in  terms  to  authorize  a 
charge  upon  uncalled  capital,  because  no  doubt  it 
was  assumed  that  that  power  had  already  been  con- 
ferred by  the  memorandum  of  association.  If  the 
power  is  to  be  found  there,  nothing  is  wanting  to 
make  the  case  oomplete.  On  the  other  hand,  if  the 
memorandum  when  authorizing  certain  charges  has 
omitted  to  authorize  a  charge  upon  uncalled  capital, 
the  omission  may  imply  a  prohibition. 

Now  among  the  objects  for  which  the  company 
was  established  is  this,  "to  receive  money  on  loan 
or  deposit  or  otherwise,  and  upon  any  security  of 
the  company,  or  upon  the  security  of  any  pro- 
perty of  the  company,  or  without  giving  security." 
Their  lordships  have  no  hesitation  in  coming  to  the 
conclusion  that  those  words  authorize  a  charge  on 
uncalled  capita].  There  would  be  some  difficulty, 
and  perhaps  not  much  advantage,  in  attempting  to 
define  precisely  the  meaning  of  each  of  the  two  ex- 
pressions <(any  security  of  the  company"  and  "the 
security  of  any  property  of  the  company"  in  the 
order  and  position  in  which  they  occur.  If  they  are 
taken  separately  there  is  room  for  criticism  and 
possibly  for  argument.  But  their  combined  effect  is 
hardly  open  to  question.  Evidently  the  intention 
was  that  all  the  resources  of  the  company,  from 
whatever  quarter  they  might  be  derived,  and  m 
whatever  state  they  might  happen  to  be,  should  he 
available  for  the  development  of  the  company's 
business.  The  power  given  by  this  clause  of  the 
memorandum  is  referred  to  in  a  subsequent  passage 
in  the  memorandum  itself  as  "  the  general  power  of 
the  company  to  give  any  security  of  any  description 
for  money."  That  is  really  what  it  comes  to,  and  in 
their  lordships'  opinion  that  is  the  substance  and 
meaning  of  the  clause* 

The  only  other  point  to  be  mentioned  is  an  in- 
genious argument  which  was  founded  upon  article  6 
of  the  articles  of  association.  That  article  is  in  the 
following  terms : — 

"  The  total  amount  to  be  called  up  in  respect  of 
shares  shall  not  exceed  £5  per  share  unless  and  until 
the  company  shall  by  special  resolution  .  .  •  de- 
termine that  the  paid-up  capital  of  the  company  has 
become  insufficient  to  meet  its  liabilities),  and  that  it 
is  therefore  necessary  to  call  up  the  whole  or  portion, 
of  the  balance  of  £5  per  share,  but  in  the  event  of 
the  company  so  determining  the  company  may  by 
special  resolution  also  determine  what  amount  of 
such  unpaid  capital  is  required  to  be  called  up,  ami 
within  what  time  or  times,  and  may  prescribe  or 
authorize  the  directors  to  prescribe  in  what  sums  per 
share,  and  at  what  intervals,  the  amount  so  required 
is  to  be  called  up  or  paid,  and  what  notices  (if  any) 
are  to  be  given  of  calls  having  been  made,  and  on 
what  days  or  within  what  periods  calls  or  mstahneanv 
are  to  be  payable." 
It  appears  that  at  the  time  when  the  debentures 
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were  tamed  the  prescribed  limit  of  £5  per  share  had 
not  been  reached.  There  was  therefore  a  portion  of 
the  uncalled  capital  which  remained  under  the 
directors'  control.  On  behalf  of  the  appellants  it  was 
argued  that,  assuming  the  charge  to  be  good  to  any 
extent,  it  must  be  confined  to  that  part  of  the  un- 
called capital  which  was  still  at  the  call  of  the 
directors.  The  balance,  it  was  said,  was  intended  to 
be  reserved  for  the  benefit  of  the  general  creditors  in 
the  event  of  liquidation.  In  their  lordships'  opinion 
it  is  impossible  so  to  construe  the  article  in  question. 
If  the  company  had  power  to  charge  its  uncalled 
capital  there  is  nothing  in  this  article  excluding  any 
part  of  the  uncalled  capital  from  the  operation  of  the 
charge.  Nor  is  the  reservation,  such  as  it  is,  calcu- 
lated to  give  rise  to  any  practical  difficulty.  Unless 
and  on  til  the  company  makes  default  the  debenture- 
holders  have  no  right  to  intervene.  In  the  meantime 
the  provision  is  rather  a  protection  to  the  debenture- 
holders,  It  is  an  additional  safeguard  for  their 
interest.  On  default  being  made  the  debenture- 
holders  would  be  in  a  position  to  present  a  petition 
for  the  winding  up  of  the  company.  In  the  event  of 
winding  up  the  provisions  of  article  6  would  no  longer 
be  in  force,  and  there  would  be  nothing  to  prevent 
the  whole  of  the  uncalled  capital  being  applied  in  or 
towards  the  satisfaction  of  the  claims  of  the  deben- 
ture-holders. 

Their  lordships  are  therefore  of  opinion  that  the 
appeal  wholly  fails,  and  they  will  humbly  advise  her 
Majesty  that  it  ought  to  be  dismissed.  The  appel- 
lants must  pay  the  costs  of  the  appeal. 

Solicitors  for  the  appellants,  Barraud,  Begge,  & 
Jupp. 

Solicitors  for  the  respondents,  Ckeston  <fe  Sons. 


<ttoutt  of  appeal. 

App.  Bankruptcy.        ) 
(Lord  Esher,  M.B.,  and    [  March  16. 

Lopes  and  Bigby,  L.JJ.)  ) 

In  re  Lobd  Thxjrlow. 
Ex  parte  Official  Receiver,  (a.) 

Bankruptcy — Adjudication  —  Adjournment — Discretion 
—Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  20, 
sub-section  1 ;  s.  105,  sub-section  2. 

On  an  application  under  section  20  (1)  of  the  Bank" 
ruptcy  Act,  1883,  to  adjudicate  a  debtor  bankrupt,  the 
registrar  has  a  discretion,  for  sufficient  reason,  to 
adjourn  the  application  under  section  105. 

Semble,  the  fact  that  an  immediate  adjudication 
would  result  in  injustice  to  the  creditors  is  a  "  sufficient 
reason  "  for  adjournment* 

Appeal  by  the  official  receiver  against  an  order  of 
a  registrar  in  bankruptcy  postponing  the  considera- 
tion of  an  application  to  adjudicate  the  debtor  a 
bankrupt* 

A  bankruptcy  petition  was  presented  against  the 
debtor  on  the  7th  of  February,  1894.  the  act  of 
bankruptcy  alleged  being  the  non-compliance  by  the 
debtor  with  a  bankruptcy  notice. 

On  the  5th  of  April  a  receiving  order  in  bankruptcy 
was  made  against  the  debtor. 

On  the  20th  of  June  the  first  meeting  of  creditors 
was  held,  and  was  adjourned  till  the  18th  of  July  in 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


order  that   the  debtor   might  submit  a  scheme  of 
arrangement. 

On  the  18th  of  July  an  incomplete  proposal  for  an 
arrangement  was  submitted,  the  soheme  of  which 
was,  the  withdrawal  of  the  olaims  of  certain  friendly 
creditors,  and  the  vesting  of  the  debtor's  assets  in  a 
trustee  for  the  benefit  of  the  remaining  creditors. 
As  the  debtor  had  not  obtained  the  withdrawal  of  the 
requisite  number  of  claims,  the  meeting  was  again 
adjourned  in  order  that  he  might  amend  the  scheme 
and  obtain  further  withdrawals.  Further  adjourn- 
ments took  place,  and  eventually  the  meeting  was 
held  on  the  2nd  of  January,  1895.  There  were 
present  only  four  out  of  a  large  number  of  creditors. 
The  debtor  himself  was  not  present,  he  being  in 
India,  where  it  was  stated  that  he  had  gone  for  the 
purpose  of  making  the  necessary  arrangements  to 
perfect  the  scheme.  An  application  was  made  on  his 
behalf  for  a  further  adjournment,  in  order  to  enable 
him  to  be  present,  but  the  motion  to  adjourn  was 
not  carried.  The  scheme  of  arrangement  was  then 
withdrawn,  and  no  resolution  of  creditors  was  passed. 

On  the  20th  of  February,  the  debtor  having 
returned  to  this  country,  his  public  examination  took 
place,  and  it  was  stated  that  he  had  been  successful 
in  obtaining  the  withdrawal  of  a  large  number  of. 
claims. 

On  the  21st  of  February  the  official  receiver  applied 
to  the  registrar  for  an  order  adjudicating  the  debtor 
bankrupt.  The  registrar  thought  that  the  opinion  of 
the  creditors  had  not  as  yet  been  really  given  on  the 
matter,  and  that  they  ought  to  have  a  further 
opportunity  of  considering  it.  The  registrar  was 
further  of  opinion  that  an  immediate  adjudication 
would  be  prejudicial  to  the  interests  of  the  creditors. 
He  therefore  did  not  adjudicate  the  debtor  a  bank- 
rupt, but  made  an  order  under  section  3  of  the 
Bankruptcy  Act,  1890,  extending  the  time  for  fourteen 
days  in  order  that  the  debtor  might  have  a  further 
opportunity  of  lodging  a  proposal  for  the  arrange- 
ment of  his  affairs. 

The  Bankruptcy  Act,  1883,  s.  20,  enacts  that 
"  where  a  receiving  order  is  made  against  a  debtor, 
then,  if  the  creditors  at  the  first  or  any  meeting  or 
any  adjournment  thereof  by  ordinary  resolution 
resolve  that  the  debtor  be  adjudged  bankrupt,  or  pass 
no  resolution,  or  if  the  creditors  do  not  meet,  or  if  a 
composition  or  scheme  is  not  accepted  or  approved  in 
pursuance  of  this  Act  within  fourteen  days  after  the 
conclusion  of  the  examination  of  the  debtor  or  such 
further  time  as  the  court  may  allow,  the  court  shall 
adjudge  the  debtor  bankrupt  and  thereupon  the 
property  of  the  bankrupt,  shall  become  divisible 
among  his  creditors  and  shall  vest  in  a  trustee. 

Section  105  (2) :  The  court  may  at  any  time  adjourn 
any  proceedings  before  it  upon  such  terms,  if  any,  .as 
it  may  think  fit  to  impose. 

Sir  B.  T,  Beid,  A.G.,  and  Muir  Mackenzie,  for  the 
official  receiver.  —  The  registrar  had  no  power  to 
postpone  the  adjudication  of  the  debtor,  there  having 
been  no  resolution  passed  at  the  first  meeting  of  the 
creditors.  Section  20  is  imperative,  and  on  the 
happening  of  any  one  of  the  contingencies  mentioned 
in  the  section  the  registrar  is  bound  to  forthwith 
adjudicate  the  debtor  bankrupt :  Ex  parte  McCulloch, 
In  re  McCulloch,  28  W.  B.  935,  14  Ch.  D.  716;  Ex 
parte  Pinfold,  In  re  Pinfold,  40  W.  B.  223,  [1892]  1 
Q.  B.  73 ;  Ex  parte  Official  Beceiver,  In  re  Beed  A 
Bowen,  35  W.  B.  660,  19  Q.  B.  D.  174.  Secondly,  if 
the  registrar  has  a  discretionary  power  of  postponing 
the  adjudication,  he  exercised  his  discretion  wrongly 
in  this  case.  There  has  been  great  delay  on  the  part 
of  the  debtor  in  submitting  his  scheme  of  arrange- 
ment. 
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Pollard  and  Kershaw,  for  the  debtor.— The  word 
"  shall "  is  not  used  in  section  20  in  an  obligatory 
sense.  That  view  is  supported  by  the  opinion  of 
Vaughan  Williams,  J.,  in  In  re  Pin/old,  and  in  In  re 
Reed  <fc  Bowen  both  the  Master  of  the  Bolls  and 
Lopes,  L.J.,  said  that  there  might  be  an  adjourn- 
ment for  a  sufficient  reason.  Section  3  (15)  of 
the  Act  of  1890  also  shows  that  the  registrar  has 
a  discretion  in  a  case  such  as  this,  for  the  word 
"  may,"  not  "  shall,"  is  used  in  that  section.  The 
discretion  was  rightly  exercised.  There  was  no 
refusal  by  the  registrar  to  adjudicate  the  debtor 
bankrupt,  but  only  a  postponement. 

Muir  Mackenzie  replied. 

Lord  Esher,  M.B. — In  this  case  a  receiving  order 
was  made  against  the  debtor,  and  the  question  then 
arose  whether  the  debtor  ought  to  be  adjudicated 
bankrupt.  The  registrar  did  not  refuse  to  adjudicate, 
but  left  the  question  open.  Whether  or  not  the 
registrar  will  eventually  be  obliged  to  adjudicate  the 
debtor  a  bankrupt  is  not  now  the  question.  The 
question  is  whether  the  registrar  had  any  power  to 
postpone  the  consideration  of  the  matter  as  he  did. 
It  has  been  contended  that  the  registrar  had  no  such 
power.  It  is  said  that  if  any  one  of  the  contingencies 
mentioned  in  section  20  happens,  then  not  only  the 
registrar,  but  this  court  also,  is  bound  to  immediately 
adjudicate  the  debtor  a  bankrupt.  Pushed  to  its 
logical  conclusion,  that  argument  comes  to  this,  that, 
although  the  circumstances  of  the  case  may  be  such 
that  a  postponement,  however  short,  will  be  of  the 
greatest  advantage  to  the  creditors,  and  that  this  ad- 
vantage will  be  lost  if  the  debtor  is  immediately  made 
bankrupt ;  nevertheless  the  court  is  bound  to  do  so. 
The  principle  to  be  applied  to  bankruptcy  proceed- 
ings is,  in  my  opinion,  that  the  Court  of  Bankruptcy, 
more  than  any  other  court,  ought  to  brush  aside 
technicalities  in  order  to  arrive  at  a  decision  which  is 
absolutely  fair  and  just.  I  do  not  hesitate  to  say  with 
regard  to  the  administration  of  the  law  of  bankruptcy, 
as  Dr.  Lushington  used  to  say  with  regard  to 
admiralty  law,  that  the  court  has  to  administer  a  law 
which  is  far  wider  than  either  the  common  law  or 
equity.  If  the  powers  of  the  court  are  in  any  way 
limited  by  Act  of  Parliament  of  course  we  are  bound 
by  the  Act,  but  in  construing  the  Act  the  court  will 
strive  to  so  construe  it  as  to  leave  the  greatest  latitude 
to  the  court.  In  the  present  case  we  are  asked  to  tie 
the  hands  of  the  court  in  such  a  way  as  to  compel  it 
to  do  manifest  injustice.  I  know  that  the  word 
"shall"  is  used  in  the  section  in  question,  but  the 
word  "  shall"  is  not  always  obligatory  in  its  mean- 
ing; it  is  sometimes  directory,  and  I  decline  in 
construing  a  bankruptcy  statute  to  hold  that  the  word 
" shall"  is  used  in  an  obligatory  sense  unless  I  am 
clearly  and  beyond  all  doubt  bound  to  do  so.  I  think 
that  the  true  view  of  the  meaning  of  the  word 
"  shall "  in  this  section  is  given  in  the  case  of  In  re 
Reed  <fc  Bowen,  In  my  opinion  the  registrar  is 
bound  to  make  the  order  of  adjudication  unless  he  is 
of  opinion  that  for  good  reason  shown  the  proceed- 
ings ought  to  be  adjourned.  [His  lordship  read 
section  20.]  The  power  of  adjournment  is  given  by 
section  105  (2),  the  language  of  which  is  as  wide  as 
any  that  could  be  used :  "  The  court  may  at  any  time 
adjourn  any  proceedings  before  it  upon  such  terms, 
if  any,  as  it  may  think  fit  to  impose."  In  my  opinion 
that  section  applies  to  a  case  the  circumstances  of 
which  bring  it  within  section  20,  just  as  much  as 
when  an  application  is  made  to  adjourn  proceedings 
under  any  other  section.  Section  105  enables  the  court 
for  good  reason  to  adjourn  the  application  for  adjudi- 
cation under  section  20;  but  u  no  good  reason  is 
shown,  then  the  court  must  forthwith  make  the  order 


asked  for.  Therefore  the  registrar  in  this  case  had 
jurisdiction  to  adjourn  the  proceedings,  and  the  only 
remaining  point  is  whether  under  the  riroumstanoa 
of  this  case  there  was  good  reason  for  him  to  do  so. 
The  registrar  states  that  he  was  present  when  the 
public  examination  of  the  debtor  took  place,  and  hit 
view  is  that  no  reasonable  man  could  doubt  that  it 
was  for  the  advantage  of  the  creditors  to  have  an 
adjournment.  In  my  opinion  it  is  impossible  to  say 
in  this  case  that  the  registrar  has  exercised  his  dis- 
cretion wrongly.  This  appeal  will  therefore  be 
dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  Two 
questions  are  raised.  First,  was  the  registrar  bound 
to  forthwith  adjudicate  the  debtor  a  bankrupt  or  had 
he  a  discretion  to  adjourn  the  proceedings? 
Secondly,  if  he  had  a  discretion,  did  he  exercise  that 
discretion  judicially  and  properly  ?  As  to  the  first 
point,  it  has  been  contended  that  the  word  "  shall*1 
in  section  20  of  the  Bankruptcy  Act  is  used  in  a 
mandatory  sense,  and  that  the  meaning  of  the  section 
is  that  the  adjudication  in  bankruptcy  is  a  peremptory 
act,  as  to  which  the  court  has  no  discretion,  The 
Attorney-General  went  the  length  of  saying  that  even 
if  an  immediate  adjudication  would  be  manifestly 
against  the  interest  of  the  creditors  and  productive  of 
gross  injustice,  the  word  "  shall "  is  so  strong  that 
the  registrar  and  the  court  itself  has  no  discretion  in 
the  matter.  I  must  confess  to  having  been  a  little 
astonished  at  the  argument  that  the  word  "  shall "  k 
always  used  in  a  mandatory  sense.  I  think  section 
105  and  section  109  also  show  that  that  is  not  always 
the  case  in  the  Bankruptcy  Act.  Independently  of 
the  decided  cases  I  have  no  doubt  that  the  registrar 
has  power  to  adjourn  the  proceedings,  but  the  cases 
of  Ex  parte  McCidloch  and  In  re  Pinfold  are  authorities 
which  support  my  view.  In  the  latter  case  there  an 
expressions  used  by  Vaughan  Williams,  J.,  and 
Collins,  J.,  which  dearly  show  that  in  their  opinion 
the  word  "  shall "  is  not  used  in  the  sense  contended  for 
by  the  Attorney-General.  Vaughan  Williams,  Jn 
there  says :  "  It  has  been  contended  that  the  county 
court  judge  acted  upon  the  view  that  the  word 
*  shall '  in  section  20  was  a  word  which  took  away 
from  him  in  all  oases  all  discretion,  and  left  him  no 
choice  but  to  order  an  adjudication  when  onoe  it  had 
been  proved  to  him  that  there  had  been  a  failure  to 
accept  the  composition  in  pursuance  of  the  Act  If 
that  were  the  construction  which  he  put  npon  the 
section  I  should  certainly  hesitate  before  I  adopted 
it."  In  the  same  case  Collins,  J.t  uses  language  to 
the  same  effect.  Then  in  In  re  Reed  A  Bowen  the 
Master  of  the  Rolls  says :  "  If  there  is  no  sufficient 
reason  for  an  adjournment,  and  if  the  facts  mentioned 
in  section  20  are  made  out,  the  registrar  would  have 
no  discretion,  but  would  act  wrongly  in  his  judicial 
capacity  if  he  did  not  forthwith  adjudge  the  debtor  a 
bankrupt."  The  meaning  of  that  sentence  is  that  the 
registrar  may  adjourn  the  adjudication  if  there  ■ 
sufficient  reason  for  his  doing  so.  Therefore  it  tt. 
clear  to  my  mind  that  the  word  "  shall "  ought  no 
to  be  construed  in  the  sense  contended  for  by  tfc 
Attorney-General,  but  that  the  registrar  has  poiit 
to  adjourn  the  proceedings.  As  to  the  questia 
whether  the  registrar  exercised  his  discretion  judicial 
I  have  no  doubt  in  my  mind.  He  heard  the  evident 
of  the  debtor  at  the  public  examination,  and  he  amy 
that  it  was  for  the  benefit  of  all  parties  that  thai 
should  not  be  an  immediate  adjudication. 


Rigby,  L.J.— If  section  20  stood  alone  I 
have  great  difficulty  in  arriving  at  a  conclusion  ■ 
which  when  read  with  section  105 1  do  arrive  withoa 
any  difficulty.  The  word  "  shall "  is  no  doubt  prim 
facie  obligatory,  but  the  language  of  section  105  i 
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sufficiently  wide  to  reach  this  or  any  other  case  tinder 
section  20.  I  cannot  doubt  that  an  application  for 
adjudication  under  section  20  is  a  "  proceeding " 
which  may  be  adjourned  under  section  105,  and  that 
if  a  good  case  is  made  the  court  has  power  to  adjourn 
the  proceedings.  As  to  the  particular  facts  of  the 
case,  I  think  no  sufficient  ground  has  been  made  out 
far  us  to  disagree  with  the  registrar's  exercise  of  his 
discretion. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Solicitor  to  the  Board  of 
Trade. 

Solicitors  for  the  respondent,  Kine  <fe  Hammond. 
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App.  Bankruptcy. 
(Lord  Esher,  M.B.,  and  Lopes  \>  March  15. 

and  Bigby,  L.J  J.) 

In  re  Low. 
Ex  parte  Gibson,  (a.) 

Bankruptcy  —  Bankruptcy  notice  —  Irregularity  —  No 
substantial  injustice — Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  4,  sub-section  1  (g). 

In  an  action  in  which  the  petitioning  creditor  had 
been  plaintiff  and  the  debtor  and  five  other  persons 
defendants,  judgment  was  recovered  against  the  debtor 
and  three  of  the  five  other  defendants.  In  a  bankruptcy 
notice  founded  upon  the  judgment,  the  judgment  was 
stated  to  have  been  recovered  against  all  the  defendants, 
(heir  names  being  given. 

Held,  that  the  irregularity  caused  no  substantial  in- 
justice  to  the  debtor,  and  that  the  bankruptcy  notice  was 
not  invalidated  thereby. 

Appeal  of  the  petitioning  creditor  against  an  order 
of  a  registrar  in  bankruptcy  dismissing  the  bank- 
ruptcy petition. 

The  petition  was  presented  on  the  6th  of  December, 
1894,  the  act  of  bankruptcy  alleged  being  the  non- 
compliance by  the  debtor  with  a  bankruptcy  notice 
founded  upon  a  final,  judgment. 

Ail  action  had  been  brought  in  the  Chancery 
Division  by  the  petitioning  creditor  against  the 
debtor  and  five  other  defendants.  In  that  action 
judgment  was  recovered  on  the  26th  of  June,  1894, 
against  the  debtor  and  against  three  of  the  other 
defendants.  In  the  bankruptcy  notice  founded  upon 
this  judgment  the  judgment  was  erroneously  de- 
scribed as  having  been  recovered  on  the  26th  of  June, 
1894,  against  the  debtor  and  the  five  other  defend- 
ants (whose  names  were  given  in  the  notice),  instead 
of  stating,  as  the  fact  was,  that  the  judgment  was 
against  the  debtor  and  three  out  of  the  five  other 
defendants. 

The  registrar  held  that  the  misdescription  of  the 
judgment  in  the  bankruptcy  notice  rendered  the 
notice  invalid,  and  he  dismissed  the  petition. 

Bankruptcy  Act,  1883,  s.  4  (1):  "  A  debtor  com- 
mits an  act  of  bankruptcy  in  each  of  the  following 
cases  :— (?)  If  a  creditor  has  obtained  a  final  judg- 
ment against  him  for  any  amount,  and,  execution 
thereon  not  having  been  stayed,  has  served  on  him 
.  .  .  a  bankruptcy  notice  under  this  Act  requiring 
him  to  pay  the  judgment  debt  in  accordance  with  the 
terms  ox  the  judgment,  or  to  secure  or  compound  for 
it  to  the  satisfaction  of  the  court,  and  he  does  not, 
within  seven  days  after  service  of  the  notice  .  .  . 
either  comply  with  the  requirements  of  the  notice  or 

(a.)  Beported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


satisfy  the  court  that  he  has  a  counter-claim,  set-off, 
or  cross  demand  which  equals  or  exceeds  the  amount 
of  the  judgment  debt,  and  which  he  could  not  set  up 
in  the  action  in  which  the  judgment  was  obtained." 

F.  Cooper  WiUis,  for  the  petitioning  .creditor. — 
The  decision  of  the  registrar  was  wrong.  The  mis- 
take of  inserting  in  the  bankruptcy  notice  the  names 
of  the  two  defendants  against  whom  there  was  no 
judgment  could  not  possibly  deceive  or  mislead  the 
debtor.  The  date  of  the  judgment  was  given,  and 
the  debtor  knew  that  by  that  judgment  he  was  re- 
quired to  pay  the  petitioning  creditor  a  certain  sum. 
The  bankruptcy  notice  therefore  complied  with  the 
provisions  of  section  4,  sub-section  1  (</),  of  the  Bank- 
ruptcy Act,  1883.  The  irregularity,  if  any,  was 
purely  formal,  and,  no  substantial  injustice  having 
been  caused  by  it,  the  bankruptcy  notice  is  not  in- 
validated: see  section  143.  In  re  Howes,  Ex  parte 
Hughes,  40  W.  B.  647,  [1892]  2  Q.  B.  628,  is  dis- 
tinguishable, because  there  the  variance  between  the 
judgment  and  the  notice  was  such  as  to  embarrass 
the  debtor. 

Muir  Mackenzie,  for  the  debtor. — The  bankruptcy 
notice  was  bad  because  it  does  not  require  the  debtor 
"  to  pay  the  judgment  debt  in  accordance  with  the 
terms  of  the  judgment."  It  refers  to  a  judgment 
against  six  defendants,  which  was  a  non-existing 
judgment.  It  has  always  been  the  rule  that  in 
bankruptcy  forms  must  be  strictly  followed,  because 
of  the  penal  consequences  of  bankruptcy  (see  per 
Bowen,  L.J.,  in  In  re  Howes,  Ex  parte  Hughes). 
There  was  no  power  to  amend  this  notice,  for  amend- 
ment is  never  allowed  in  order  to  make  that  an  act  of 
bankruptcy  which,  in  the  absence  of  amendment, 
would  not  be  so :  see  Ex  parte  Coates,  In  re  Skelton, 
5  Ch.  D.  979,  26  W.  R.  Dig.  13 ;  In  re  Miller,  lOMorr. 
183 ;  In  re  Bates,  35  W.  B.  668, 4  Morr.  192.  Secondly, 
if  execution  had  issued  on  this  judgment  against  four 
joint  defendants,  there  must  have  been  a  joint  writ  of 
execution :  Ex  parte  Christie,  1  Mont.  &  Bly.  352 ; 
Clarke  v.  Clement,  6  T.  B.  525.  The  bankruptcy 
notice  must  follow  the  form  of  the  writ  of  execution, 
for  where  it  is  impossible  to  issue  execution  you 
cannot  issue  a  bankruptcy  notice.  This  notice 
ought,  therefore,  to  have  been  issued  in  the  first 
instance  against  the  four  defendants  jointly  (as  they 
are  not  partners,  and  do  not  come  within  section  110), 
but  the  notice  need  not  have  been  served  upon  more 
than  one  defendant. 

Lorl  Esher,  M.B. — As  to  the  first  point,  it  is  true 
that  there  was  an  irregularity  in  the  bankruptcy 
notice  in  the  description  of  the  judgment,  for  in  the 
bankruptcy  notice  it  is  stated  that  the  judgment  was 
obtained  against  six  defendants,  whereas,  as  a  matter 
of  fact,  the  judgment  was  only  against  four  of  the 
defendants.  But  in  the  notice  the  debtor  is  told  the 
date  on  which  judgment  was  recovered  against  him 
and  several  other  named  persons.  The  debtor  knew 
perfectly  well  that  on  the  date  mentioned  an  action 
did  come  on  for  trial  against  himself  and  all  the 
other  persons  mentioned  in  the  notice.  The  debtor 
further  knew  that  in  that  action  judgment  was  not 
recovered  against  all  the  defendants,  but  only  against 
himself  and  three  of  the  other  defendants.  Gould 
the  debtor,  therefore,  have  any  doubt  as  to  what  the 
judgment  was  in  respect  of  which  the  bankruptcy 
notice  was  served  upon  him  P  No,  he  could  have 
none,  unless  it  were  possible  that  he  should  have 
thought  that  on  the  same  day  another  action  was 
brought  against  him  and  the  same  three  defendants, 
and  that  judgment  was  recovered  against  them  for 
the  same  amount.  Such  a  suggestion  as  that  is 
manifestly  absurd.     It  is  obvious  to  my  mind  that  in 
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this  case  the  point  as  to  the  difference  between  the 
judgment  and  the  bankruptcy  notice  is  not  an 
objection  of  any  substance,  but  is  purely  formal,  and 
the  defect  could  not  do  any  injustice  to  the  debtor. 
The  irregularity  is  quite  uniinportaut,  and  does  not, 
in  my  opinion,  invalidate  the  bankruptcy  notice. 
Then  it  is  said  that  if  a  judgment  is  obtained  against 
several  defendants  jointly  a  bankruptcy  notice  cannot 
be  issued  against  one  of  them  unless  it  is  drawn  up 
as  against  all.  It  is  admitted,  however,  that  if  the 
bankruptcy  notice  is  drawn  up  as  against  Jail  it  need 
not  be  served  on  more  than  one.  But  what  good 
does  it  do  to  the  person  who  is  served  with  the  notice 
to  have  the  names  of  the  others  on  the  notice  if  there 
is  no  necessity,  of  serving  them  P  It  is  a  point  of  the 
most  extreme  technicality,  aud  one  which,  in  my 
opinion,  cannot  succeed. 

As  to  the  cases  which  have  been  cited,  they  were  all 
cases  in  which  there  was  some  irregularity  in  the 
bankruptcy  notice  which  might  cause  the  debtor 
substantial  injustice.  If  that  is  so,  then  the  court 
always  treats  the  irregularity  as  fatal  to  the  validity 
of  the  notice.  In  the  present  case  I  think  that  the 
notice  was  a  good  notice,  and  the  appeal  must,  there- 
fore, be  allowed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  Bank- 
ruptcy proceedings  involve  quasi -penal  consequences, 
and,  therefore,  the  principle  which  has  been  laid 
down  is  that  in  order  to  prevent  injustice  forms  must 
be  followed.  But  there  is  a  great  difference  between 
a  case  of  material  irregularity  and  a  case  in  which 
the  irregularity  is  perfectly  immaterial  and  of  such  a 
kind  that  it  cannot  possibly  perplex  the  debtor,  and, 
therefore,  in  the  latter  case  the  notice  is  not  rendered 
bad.  In  the  present  case  I  am  of  opinion  that  the 
defect  is  immaterial,  and  the  debtor  could  not  have 
been  embarrassed  by  it  or  misled  as  to  what  judg- 
ment was  referred  to. 

As  to  the  second  point,  I  entirely  agree  with  what 
the  Master  of  the  Bolls  has  said. 

Rigby,  L.J. — I  am  of  the  same  opinion.  A  slip 
has  been  made  in  the  bankruptcy  notice.  The  ques- 
tion is  whether  this  slip  can,  under  any  circumstances, 
be  treated  as  doing  substantial  injustice  to  the 
debtor.  I  cannot  see  that  he  can  have  suffered  any 
possible  injustice. 

If  we  were  to  hold  that  any  informality  whatso- 
ever makes  a  bankruptcy  notice  ineffectual  we  should 
be  deciding  in  the  teeth  of  section  143,  and  should 
also  be  overruling  cases  which  ought,  in  my  opinion, 
to  be  followed. 

As  to  the  other  point,  I  cannot  understand  why  it 
should  be  obligatory  to  address  the  notice  to  all  the 
debtors  unless  it  was  intended  to  be  followed  by 
service  on  them  alL  No  good  would  result  from 
upholding  such  a  technicality  as  that,  and  in  my 
opinion  the  argument  cannot  prevail. 

Appeal  allowed. 

Solicitors  for  the  petitioning  creditor,  Faithfull  & 
Owen, 

Solicitors  for  the  debtor,  Drake,  Son,  &  Parton. 


From  County  Palatine  of  Durham. 

(Lord  HaLsbury ;  and  Lindley 

and  A.  L.  Smith,  L.JJ.) 


Feb.  8; 
March  11. 


In  re  Leng. 
Tarn  v.  Emmebson.  (a.) 

Administration — Insolvent  estate — Married  woman- 
Loan  to  husband  for  business  purposes — Application 
of  rules  in  bankruptcy — Costs  of  administration  action 
—Married  Women's  Property  Act,  1882  (45  <fc  46 
Vict.  c.  75),  «.  3— Judicature  Act,  1875  (38  &  39  Vid. 
c.  77),  *.  10. 

Section  3  of  the  Married  Women's  Properly  Act,  1882, 
is  a  statutory  rule  postponing  a  wife's  claim  against  her 
husband's  estate  in  bankruptcy  to  the  claims  of  his  other 
creditors,  and  is  therefore  one  of  those  rules  as  to  debts 
provable  which,  by  section  10  of  the  Judicature  Ad, 
1875,  has  to  be  observed  in  administering  the  estates  of 
deceased  insolvents. 

Section  10  of  the  Judicature  Act,  1875,  applies  to  the 
estate  of  a  testator  which,  though  solvent  at  the  time  of 
his  death,  is  insolvent  if  the  costs  of  an  administration 
action  are  taken  into  account. 

Appeal  from  an  order  of  the  Chancellor  of  the 
County  Palatine  of  Durham,  dated  the  28th  of 
December,  1894. 

George  Leng,  the  testator  in  the  action,  died  on  the 
loth  of  March,  1893,  having  by  his  will  appointed  his 
niece,  Jane  E.  Emmerson,  the  defendant,  sole  execu- 
trix thereof,  and  having  devised  and  bequeathed  to 
her  the  whole  of  his  real  and  personal  estate. 

The  plaintiff  in  the  action  olaimed  to  be  a  creditor 
of  the  testator  for  a  sum  of  £100,  and  brought  the 
present  action,  on  behalf  of  herself  and  all  other 
creditors,  for  the  administration  of  his  estate. 

Mrs.  Leng,  the  appellant,  was  the  testator's  widow, 
and  olaimed  against  the  estate  a  sum  of  £181  7s.  6d.v 
which  she  alleged  that  she  had  advanced  to  the 
testator  for  business  purposes  in  connection  with  a 
farm  which  had  belonged  to  him.  This  claim,  being 
disputed  by  the  defendant,  was  ultimately  fixed  by 
the  registrar  at  £71  3s.,  a  sum  which,  together  with 
the  taxed  costs  for  proving  the  claim  and  interest, 
amounted  to  £105  16s.  8d. 

The  testator's  estate  was  solvent  at  the  time  of  his 
death,  and  remained  solvent  except  for  the  costs  of 
the  administration  action. 

Upon  the  further  consideration  of  the  action  the 
registrar  postponed  the  claim  of  the  widow  to  the 
claims  of  all  the  other  creditors  for  value,  a  decision 
which  was  affirmed  by  the  Chancellor. 

The  widow  appealed. 

Section  3  of  the  Married  Women's  Property  Act, 
1882,  is  as  follows:  "Any  money  or  other  estate  of 
the  wife  lent  or  entrusted  by  her  to  her  husband  for 
the  purpose  of  any  trade  or  business  carried  on  by 
him,  or  otherwise,  shall  be  treated  as  assets  of  her 
husband's  estate  in  case  of  his  bankruptcy,  under  the 
reservation  of  the  wife's  claim  to  a  dividend  as  a 
creditor  for  the  amount  of  value  of  such  mousey  or 
other  estate  after,  but  not  before,  all  claims  of  the 
other  creditors  of  the  husband  for  valuable  considera- 
tion in  money  or  money's  worth  have  been  satisfied.' 

Section  10  of  the  Judicature  Act,  1875,  prorata 
that  in  the  administration  by  the  court  of  the  ateefe 
of  any  person  who  may  die  after  the  commencement 
of  this  Act,  and  whose  estate  may  prove  to  be  in* 
sufficient  for  the  payment  in  full  of  his  debts  and 
liabilities,  and  in  the  winding  up  of  any  oosnpax> 
under  the  Companies  Acts,  1862  and  1867,  wb 

(a.)  Reported  by  Aknold  Gi/)YKB,  Esq.,  Barrwter- 
at-Law. 


VoLXLEDL    [April  J7,i»5.j       THE  WEEKLY  REPORTER. 


407 


Court  of  Appeal. 


Ik  be  Leno. 


Cotjkt  of  Appeal. 


tssets  may  prove  to  be  insufficient  for  the  payment  of 
its  debts  and  liabilities,  and  the  oost  of  tne  winding 
up,  the  same  rules  shall  prevail  and  be  observed  as 
to  the  respective  rights  of  secured  and  unsecured 
creditors,  and  as  to  debts  and  liabilities  provable, 
and  as  to  the  valuation  of  annuities  and  future 
and  contingent  liabilities  respectively  as  may  be 
in  force  for  the  time  being  under  the  law  of  bank- 
ruptcy with  respect  to  the  estates  of  persons  adjudged 
bankrupt,  and  all  persons  who  in  any  such  case 
would  be  entitled  to  prove  for  and  receive  dividends 
out  of  the  estate  of  any  such  deceased  person,  or  out 
of  the  assets  of  any  such  company,  may  come  in  under 
the  decree  or  order  for  the  administration  of  such 
estate,  or  under  the  winding  up  of  such  company,  and 
make  such  claims  against  the  same  as  they  may 
respectively  be  entitled  to  by  virtue  of  this  Act. 

J.  H.  Redman,  for  the  appellant. — The  testator's 
estate  is  not  "  insufficient  for  the  payment  in  full  of 
his  debts  and  liabilities"  within  the  meaning  of 
section  10  of  the  Judicature  Act,  1875.  The  costs  of 
an  administration  action  are  not  included  in  such 
debts  and  liabilities.  If  the  Legislature  had  intended 
to  include  them,  the  section  would  have  mentioned 
them,  as  it  mentions  the  cost  of  winding  up  a  com- 
pany. But,  in  any  case,  the  section  deals  only  with 
the  rights  of  secured,  as  against  unsecured  creditors, 
not  to  the  rights  of  secured  or  unsecured  creditors 
inter  se.  There  is  no  case  under  the  Married 
Women's  Property  Act  which  shows  that  the  word 
"bankruptcy"  in  section  3  has  a  more  extended 
meaning  than  in  the  Bankruptcy  Act.  In  re  May, 
Crawford  v.  May,  38  W.  B.  765,  45  Ch.  D.  499,  is  the 
only  case  in  which  the  combined  effect  of  the  two 
sections  has  been  considered,  and  that  case  is  in  my 
favour. 

He  referred  also  to  In  re  West  of  England  Bank,  Ex 
parte  Brown9  27  W.  B.  869,  12  Ch.  D.  823 ;  In  re 
Maggi,  30  W.  B.  729,  20  Ch.  D.  545;  In  re  Williams, 
Jones  v.  Williams,  36  W.  B.  34,  36  Ch.  D.  573. 
[LnfDLEY,  L.J.,  referred  to  In  re  Albion  Steel,  cfec, 
Co.,  26  W.  B.  348,  7  Ch.  D.  547.] 

Qatey,  for  the  plaintiff. — "  Insufficient "  in  section 
10  must  mean  insufficient  after  the  costs  of  realizing 
the  estate.  As  to  the  other  point,  In  re  Genese, 
34  W.  B.  79,  16  Q.  B.  D.  700,  following  Ex  parte 
Taylor,  12  Ch.  D.  366,  27  W.  B.  Dig.  146,  shows  that 
this  is  not  a  debt  provable  at  all  until  after  the  other 
creditors  have  been  satisfied.  The  rules  imported 
into  section  10  are  the  rules  for  the  time  being 
enforceable  in  bankruptcy,  not  necessarily  under  the 
Bankruptcy  Act  itself.  One  of  such  rules  is  that 
contained  in  section  3  of  the  Married  Women's 
Property  Act,  1882,  and  the  widow's  claim  must  be 
postponed. 

<7.  W.  M.  Dale,  for  the  defendant. 
Redman  replied. 

Cur.  adv.  vult. 

March  11. — Lindley,  L.J.,  read  the  following 
written  judgment,  in  which  Lord  Halsbury  con- 
curred:— This  case  turns  on  the  combined  effect  of 
section  3  of  the  Married  Women's  Property  Act,  1882, 
and  section  10  of  the  Judicature  Act,  1875.  [His 
lordship  read  the  former  section,  and  continued : — ] 
This  section  is  curiously  framed.  Money  lent  always 
becomes  the  property  of  the  borrower  as  soon  as  he 
gets  it.  The  money  is  his,  although  he  owes  money 
to  the  same  amount,  with  or  without  interest  as  the 
case  may  be.  The  section  nevertheless  first  of  all 
mirf*"*"  money  lent  or  intrusted  by  a  wife  to  her  hus- 
Dand  for  the  purposes  of  his  trade  his  assets  in  the 
event  of  his  bankruptcy.  This,  I  suppose,  is  intended 
to  be  a  qualification  of  the  previous  section  (2),  which, 


as  regards  property,  treats  a  married  woman  as 
feme  sole.  The  qualification,  however,  is  not  general, 
but  is  confined  to  the  case  of  her  husband's  bank- 
ruptcy, by  which  is  meant  when  he  has  been 
adjudicated.  If  the  section  had  stopped  there  the 
wife  would  have  had  no  claim  against  the  assets  of 
her  bankrupt  husband  even  after  payment  of  his  other 
creditors;  her  assets  would  have  to  be  treated  in 
bankruptcy  as  his.  To  prevent  this,  words  are  added 
to  preserve  her  rights  when  all  his  creditors  for  money 
or  money's  worth  are  paid.  Subject  to  their  pay- 
ment she  may  claim  a  dividend  as  a  creditor.  But 
she  can  claim  nothing  in  the  bankruptcy  until  after 
payment  of  all  her  husband's  other  creditors.  In 
other  words,  in  bankruptcy  she  has  no  provable  debt 
until  her  husband's  other  creditors  are  paid.  This  is 
the  short  effect  of  tne  section,  although  it  is  most  awk- 
wardly expressed.  In  re  Genese  is  quite  in  accord- 
ance with  this  view.  It  was  there  neld  that  a  wife 
could  not  prove  against  her  husband's  estate  until  his 
other  creditors  had  been  paid  20s.  in  the  pound.  I 
pass  now  to  the  Judicature  Act,  1875,  section  10. 
[His  lordship  read  it,  and  continued : — ]  Few  sec- 
tions in  the  Judicature  Act  have  created  more 
difficulty  than  this,  but  certain  points  are  now 
settled. 

It  is  settled  that  the  rules  in  bankruptcy  which 
increase  a  bankrupt's  assets — e.g.,  the  reputed  owner- 
ship clause,  the  fraudulent  preference  clause,  and  the 
sections  which  defeat  certain  settlements  and  execu- 
tions— do  not  apply  to  the  administration  in  Chancery 
of  the  assets  of  a  deceased  person.  Those  assets  must 
be  ascertained  by  applying  the  general  laws  of  pro- 
perty, and  not  the  special  rules  applicable  only  to 
cases  of  bankruptcy.     The  authorities  for  this  pro- 

r'tion  are  In  re  The  Withernsea  Brickworks,  29 
B.  178,  16  Oh.  D.  337,  which  was  followed  in  In 
re  Maggi  and  Pratt  v.  Inman,  38  W.  E.  200,  43  Ch.  D. 
175.  See  also  In  re  Baker,  38  W.  E.  417,  44  Ch.  D. 
262.  Two  further  rules  have  been  settled,  viz. : — 
First,  that  the  common  law  right  of  an  executor  or 
administrator  to  retain  a  debt  due  to  himself  is  not 
affected  by  section  10  of  the  Judicature  Act,  1875 : 
Lee  v.  Nuttall,  27  W.  E.  805,  12  Ch.  D.  61 ;  In  re  May ; 
secondly,  that  this  section  has  not  deprived  judgment 
creditors  of  their  right  to  be  paid  in  priority  to  other 
creditors  in  an  administration  action,  although  they 
have  no  priority  in  bankruptcy :  see  Smith  v.  Morgan, 
5  C.  P.  D.  337,  28  W.  E.  Dig.  4,  and  In  re  Maggi. 
In  In  re  Maggi  Fry,  L.  J.,  then  Fry,  J.,  came  to  this 
conclusion.  But  in  commenting  on  section  10  of  the 
Judicature  Act,  1875,  he  seems  to  have  overlooked 
the  words  "as  to  debts  and  liabilities  provable,"  and 
he  considered  that  section  32  of  the  Bankruptcy  Act, 
1869,  which  enacted  that,  subject  to  certain  specified 
exceptions,  all  debts  should  in  bankruptcy  be  paid 
pari  passu,  was  not  made  applicable  to  administration 
actions.  No  doubt  if  that  section  were  held  applic- 
able in  all  cases  it  would  exclude  the  right  of  an 
executor  to  retain  his  own  debt,  and  would  deprive 
judgment  creditors  of  their  priority.  But  these 
persons  are  entitled  to  preference  on  grounds  peculiar 
to  themselves,  and  the  rules  which  favour  them  are 
rather  exceptions  to  ordinary  rules  as  to  payment  of 
debts  than  illustrations  of  those  rules.  Whilst  I 
recognize  the  exceptions,  I  cannot  myself  go  so  far  as 
to  say  that  the  general  rule  in  bankruptcy  which 
requires  debts  (with  some  exceptions)  to  be  paid  pari 
passu  is  not  applicable  in  administration  actions 
where  the  estate  being  administered  is  insolvent. 
Whether  debts  entitled  to  priority  in  bankruptcy  are 
to  be  treated  as  entitled  to  similar  priority  in  ad- 
ministering the  assets  of  a  deceased  insolvent  was  a 
question  on  which  decisions  were  conflicting :  compare 
In  re  ^Albion  Steel,  <fcc,  Co. ;  In  re  Association  of  Land 
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Financiers,  29  W.  R.  277,  16  Ch.  D.  373.  All  doubt 
on  this  point  was,  however,  removed  by  an  Act  passed 
in  1888  (51  &  52  Vict.  c.  62,  s.  1  (6)  ),  which  makes 
the  rules  in  bankruptcy  applicable.  Construing 
section  10  of  the  Judicature  Act,  1875,  by  the 
decisions  and  by  the  express  provision  of  section  1 
(6)  of  the  Act  of  1888,  the  rules  in  bankruptcy  as  to 
debts  and  liabilities  provable  must  now,  I  think, 
include  all  rules  as  to  priorities  expressly  enacted  by 
any  statute  and  made  applicable  in  the  event  of 
bankruptcy.  The  priority  conferred  in  the  case  of 
bankruptcy  by  the  Married  Women's  Property  Act, 
s.  3,  must,  therefore,  in  my  opinion,  be  treated 
as  imported  by  section  10  of  the  Judicature  Act,  1875, 
into  the  administration  of  the  estates  of  deceased 
insolvents. 

It  was  urged  that  the  last  part  of  section  3  of  the 
Married  Women's  Property  Act  was  only  a  qualifica- 
tion of  the  first  part,  and  that  as  the  first  part  of  the 
section  does  not  affect  debts  provable,  but  relates  only 
to  what  are  to  be  treated  as  assets,  that  part  of  the 
section  is  not  one  of  the  rules  in  bankruptcy  to  which 
section  10  of  the  Judicature  Act,  1875,  applies,  and 
that  consequently  the  second  part,  which  is  in  effect 
a  proviso  to  the  first,  cannot  be  regarded  as  one  of 
such  rules.  I  confess  that  I  was  at  first  disposed  to 
think  this  view  correct,  but  on  reflection  I  cannot 
adopt  it.  If  we  were  to  accede  to  this  argument  we 
should  be  attaching  too  much  weight  to  the  first 
part  of  the  section  and  too  little  to  the  second  part, 
and  we  should  miss  the  true  meaning  of  the  section 
as  a  whole.  I  have  already  stated  what  I  take  to  be 
its  effect,  and  although  it  is  badly  drawn,  the  section 
is  really  a  statutory  rule  postponing  a  wife's  claim 
against  her  husband's  estate  in  bankruptcy  to  the 
claims  of  his  other  creditors.  This  is,  therefore,  one 
of  the  rules,  as  to  debts  provable,  which  by  section 
10  of  the  Judicature  Act,  1875,  have  to  be  observed 
in  administering  the  estates  of  deceased  insolvents. 
This  conclusion  is  not  inconsistent  with  In  re  May, 
which  was  not  a  case  of  proof,  but  of  retainer  by  the 
wife  as  her  husband's  administratrix.  The  Legisla- 
ture has  not  yet  thought  proper  to  alter  the  law  of 
retainer,  and  section  3  of  the  Married  Women's 
Property  Act  is  not  addressed  to  that  subject. 

It  only  remains  to  notice  the  point  that  the  hus- 
band's estate  is  not  proved  to  be  insolvent.  When  he 
died  his  assets  exceeded  his  debts,  but  unfortunately 
the  costs  of  the  administration  action  have  to  be  pro- 
vided for,  and  it  is  admitted  that  his  estate  is  insol- 
vent if  the  costs  of  the  administration  action  are  to 
be  taken  into  account.  But  these  costs  must  be  paid 
out  of  the  estate  of  the  deceased  before  any  question 
can  arise  which  concerns  the  payment  of  his  creditors. 
With  reference  to  their  payment  and  to  their  priorities 
inter  se  it  would  be  contrary  to  common  sense  to  call 
an  estate  solvent  when  the  amount  divisible  amongst 
them  is  not  sufficient  to  pay  them  all  in  full.  Then 
reliance  was  placed  on  the  phraseology  of  section  10 
when  dealing  with  companies,  and  on  the  maxim 
expressio  unius  est  exclusio  alterius.  This  maxim, 
however,  is  seldom  satisfactory  unless  some  good 
reason  can  be  given  for  supposing  that  the  speaker 
really  intended  to  exclude  what  he  did  not  expressly 
mention.  In  this  particular  case  such  an  intention 
would  be  unreasonable,  and  cannot  be  imputed  to  the 
Legislature.  The  express  mention  of  costs  in  dealing 
with  companies  being  wound  up  and  the  omission  of 
all  mention  of  costs  in  dealing  with  the  estates  of 
deceased  persons  are  easily  accounted  for.  The  sec- 
tion applies  to  all  modes  of  winding  up  companies, 
but  only  to  one  mode  of  administering  the  estates  of 
deceased  persons — viz.,  administration  by  the  court. 
It  may  well  have  been  considered  desirable  to  point 
out  to  liquidators  winding  up  insolvent  companies, 


without  the  assistance  of  the  court,  that  they  mint 
deduct  the  costs  of  winding  up  and  then  see  whether 
the  assets  left  are  sufficient  to  pay  the  debts  in  fall 
or  are  insufficient  for  that  purpose.  It  was  quite  on- 
necessary  to  instruct  the  judges  of  the  High  Court  on 
such  a  subject.  For  these  reasons  I  am  of  opinion 
that  the  decision  of  the  Chancellor  of  the  Duchy  was 
correct,  and  that  the  appeal  must  be  dismissed,  with 
costs. 

A.  L.  Smith,  L.J. — The  first  and  main  question  is 
whether,  when  a  deceased  husband's  estate  is  being 
administered  in  the  Court  of  Chancery,  and  is  unable 
to  pay  its  creditors  in  full,  the  rule  which  applies  in 
bankruptcy  as  to  the  wife's  proof  against  herhui- 
band*s  estate,  for  money  lent  oy  her  to  him  for  the 
purposes  of  his  trade,  is  to  be  imported  when  the 
widow  claims  in  the  administration  against  the  estate 
of  her  deceased  husband. 

The  statutes  which  relate  to  this  point  are  as 
follows :  [His  lordship  referred  to  the  Judicature  let, 
1873,  s.  25,  sub-section  1 ;  the  Judicature  Act,  1815, 
s.  10 ;  and  the  Married  Women's  Property  Act,  1882, 
s.  3,  and  continued : — ] 

If  the  husband  becomes  bankrupt,  it  is  clear  that 
the  rule  which  is  enacted  by  statute  is,  that  for 
money  lent  by  the  wife  to  her  husband  for  the  pur- 
poses of  his  trade  she  is  not  to  prove  till  her  hus- 
band's other  creditors  have  been  satisfied,  and  this 
was  rightly  so  held  by  Cave,  J.,  in  In  re  Oenese.  We 
have,  therefore,  one  statute  (the  Married  Women's  Pro- 
perty Act,  1882)  laying  down  in  clear  terms  what  the 
rule  of  bankruptcy  is  to  be  as  regards  the  proof  oi  a 
wife  in  the  case  of  bankruptcy  of  her  husband,  and 
another  statute  (Judicature  Act,  1875)  enacting  that 
in  administering  insolvent  estates  of  deceased  person! 
the  same  rules  shall  be  observed  as  may  be  in  force 
for  the  time  being  under  the  law  of  bankruptcy.  So 
far  matters  are  apparently  clear,  but  it  is  said  that, 
although  there  are  these  two  statutes  standing  to- 
gether,  cases  have  decided  that  the  rule  laid  down  in 
section  3  of  the  Married  Women's  Property  Act, 
1882,  is  not,  by  section  10  of  the  Judicature  Act, 
1875,  imported  into  administrations  of  deceased 
husbands'  estates  which  are  insolvent. 

In  the  first  place,  I  should  say  that  I  know  oi  no 
case  which  deals  with  the  conjoint  operation  of 
section  10  of  the  Act  of  1875  and  section  3  of  the 
Act  of  1882,  with  the  exception  of  In  re  May,  which 
was  not  a  case,  as  the  learned  judge  himself  pointed 
out,  of  the  widow  seeking  to  prove,  bat  of  the  right 
of  retainer  by  the  widow,  to  which  section  3  of  the 
Act  of  1882  did  not  apply. 

It  is  true  that  it  has  been  held  by  authority  which 
cannot  be  controverted  that  all  tne  roles  of  bank- 
ruptcy are  not  incorporated  into  the  administrate* 
of  insolvent  estates  by  seotion  10  of  the  Act  of  1875; 
and  the  question  now  is  whether  the  rule  in  section  I 
of  the  Act  of  1882  is  so  or  not.  | 

It  is  difficult  to  extract  from  the  oases  the  prin- 
ciple upon  which  each  has  been  decided,  with  this 
exception,  that  I  think  it  may  be  stated  that  the 
courts  have  held  that  seotion  10  of  the  Judicata* 
Act,  1875,  does  not  import  into  administrations  those 
provisions  of  the  bankruptcy  law  which  merely  a* 
to  swell  the  assets  of  the  estate  which  is  being  ao- 
ministered,  such,  for  instance,  as  the  pro  visions  by 
which  a  judgment  creditor  is  not  allowed  to  reap  the 
benefit  of  his  execution,  by  reason  of  a  bankruptcy 
intervening  before  its  completion  ( Withemsea  Brick* 
works  case,  followed  by  Chitty,  J.,  in  Pratt  v.  Jw*»V 
or  the  provision  that  money  received  by  way  of 
fraudulent  preference  must  be  returned. 

But  has  any  binding  authority  gone  further, 
held  that  the  rules  as  to  proof  of  debts  in 
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an  not  incorporated  ?  If  there  be  such  an  authority, 
what  becomes  of  the  express  words  in  section  10  of 
the  Act  of  1875,  "  the  same  role  shall  prevail  .  .  . 
as  to  debts  and  liabilities  provable  "  ? 

Cotton,  L.J.,  in  In  re  Withernsea  Brickworks, 
stated  what  I  take  to  be  the  principle,  if 
there  be  one,  to  be  extracted  from  the  oases 
when  he  said,  "  What  is  proposed  to  be  done  in  the 
present  case  is,  not  to  apply  a  particular  rule  to  the 
administration  of  the  assets  of  the  company,  but  to 
bring  into  the  assets  something  which,  apart  from 
this  section  (section  10),  would  not  be  assets,  because 
it  has  been  seised  by  a  creditor  under  such  circum- 
stances that  he  can  hold  it  as  a  security  for  his 
debt" 

As  regards  swelling  the  assets  to  be  distributed, 
it  appears  to  me  that  the  cases  have  decided  that  the 
law  of  bankruptcy  does  not  apply,  but  as  regards  the 
distributing  of  the  assets,  i.e.,  as  regards  the  proofs 
to  be  allowed,  I  find  no  case  binding  me  to  hold  that 
the  rules  of  bankruptcy  do  not  apply. 

It  is  true  that  in  1882  Fry,  L.J.,  then  Fry,  J.,  in 
the  case  of  In  re  Maggi  held  that  the  bankruptcy  rule, 
that  all  debts  shall  be  paid  pari  passu  (see  section  32 
of  the  Bankruptcy  Act,  1869)  was  not  imported  into 
the  administration  of  insolvent  estates,  and  that  a 
judgment  creditor  took  priority  over  other  creditors, 
and  he  placed  what  he  termed  the  narrower  construc- 
tion upon  section  10  of  the  Judicature  Act,  1875,  and 
held  that  it  was  confined  to  cases  in  which  the  rights 
of  a  class  of  secured  creditors  was  conflicting  with  a 
class  of  unsecured  creditors  and  has  no  application 
to  the  rights  inter  se  of  the  members  of  those  classes. 
This  is  not  a  decision  upon  the  conjoint  operation  of 
the  two  statutes  which  we  have  now  to  consider,  and 
I  therefore  do  not  inquire  if  the  learned  judge's  con- 
struction of  section  10  is  not  too  narrow,  and  more- 
over the  case  does  not  bind  me.  Now  what  is  the  true 
reading  of  section  3  of  the  Act  of  1882  ?  It  is  that 
the  first  limb  of  the  section  goes  to  swell  the  assets  of 
the  estate  that  is  being  administered,  and  this  is  true ; 
for  without  the  first  limb  of  the  section  the  wife's 
money  would  have  been  a  provable  debt,  and  it  not 
being  so  until  after  the  other  creditors  are  satisfied, 
the  assets  are  pro  tanto  enhanced ;  but  this  not  all  the 
section  enacts,  for  it  expressly  and  in  unmistakable 
terms  enacts  that  her  proof  shall  be  postponed  till  the 
other  creditors  of  the  husband  are  satisfied. 

It  appears  to  me  that  section  3  of  the  Married 
Women's  Property  Act  is  explicit  as  to  the  proof  of 
the  wife.  I  cannot  get  over  the  enactment,  and  I  do 
not  see  that  the  cases  cited  bind  me  to  hold  other- 
wise. 

I  therefore  am  of  opinion  that  the  Chancellor 
arrived  at  a  right  conclusion. 

As  to  whether  the  costs  of  administration  were  to 
be  added  before  ascertaining  whether  the  deceased 
husband's  estate  could  pay  its  liabilities  in  full,  I  am 
of  opinion  that  they  must  be,  though  in  this  case  they 
certainly  appear  to  me  to  be  very  large. 

Appeal  dismissed, 

Solicitors,  A.  8.  C.  Doyle,  for  J.  Ingram  Dawson, 
laniard  Castle;  Huntington  &  Leaf,  for  Richardson 
h  Piper,  Barnard  Castle;  Bel/rage  &  Co.,  for  J.  H. 
holmes,  Barnard  Castle. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Lopes  |  Feb.  26. 

and  Bigby,  L  JJ.)  ) 

St.  George's  Local  Boabd  v.  Ballabd.  (a.) 

Local  government — Streets — New  streets — Construction 
of  new  street — Bye-laws — Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  157. 

The  defendant  was  the  owner  of  a  strip  of  land  on  one 
side  of  a  lane  in  an  urban  district.  The  lane  led  from 
a  high  road,  and  ended  in  a  cul-de-sac,  and  on  the  other 
side  of  it  stood  a  row  of  houses,  which  had  been  built 
for  many  years.  On  part  of  his  strip  of  land  the 
defendant  built  three  small  houses  fronting  the  high 
road,  and  having  access  solely  therefrom.  The  side  wall 
of  one  of  the  houses  abutted  on  the  lane,  and  the  garden 
wall  extended  along  the  lane  for  a  distance  of  80  feet. 

Held,  that  what  the  defendant  had  so  done  did  not 
constitute  the  lane  a  new  street  so  as  to  be  subject  to 
bye-laws  with  respect  to  new  streets  made  by  the  urban 
sanitary  authority  under  section  157  of  the  Public 
Health  Act,  1875. 

Appeal  from  a  judgment  of  Lawranoe,  J.,  at  the 
trial  of  the  action  without  a  jury. 

The  action  was  brought  by  the  plaintiffs,  the  urban 
sanitary  authority  of  the  parish  of  St.  George,  in 
the  county  of  Gloucester,  for  an  injunction  to 
restrain  the  defendant  from  laying  out  or  construct- 
ing a  new  street  within  their  district  otherwise  than  in 
accordance  with  the  bye-laws  made  by  them,  under 
section  157  of  the  Public  Health  Act,  1875,  with 
respect  to  new  streets  and  buildings  within  their  dis- 
trict. 

The  bye-laws  in  question  were  as  follows  : — 

"  (4)  Every  person  who  shall  lay  out  a  new 
street  which  shall  be  intended  for  use  as  a  oarriaff  e- 
road  shall  so  lay  out  such  street  that  the  width 
thereof  shall  be  36  feet  at  the  least.  (5)  Every  per- 
son who  shall  construct  a  new  street  which  snail 
exceed  100  feet  in  length  shall  construct  such  street 
for  use  as  a  carriage-road,  and  shall,  as  regards  such 
street,  comply  with  the  requirements  of  every  bye- 
law  relating  to  a  new  street  intended  for  use  as  a 
carriage-road.  (6)  Every  person  who  shall  construct 
a  new  street  which  shall  be  intended  for  use  other- 
wise than  as  a  carriage-road,  and  shall  not  exceed  in 
length  100  feet,  shall  so  lav  out  such  street  that  the 
width  thereof  shall  be  24  feet  at  the  least.  (8)  Every 
person  who  shall  construct  a  new  street  shall  provide 
at  one  end  at  least  of  such  street  an  entrance  of  a 
width  «equal  to  the  width  of  such  street,  and  open 
from  the  ground  upwards." 

In  the  plaintiffs'  district  there  was  a  lane  or  road- 
way about  8  feet  in  width  and  about  175  feet  in 
length,  commencing  at  the  south  side  of  a  road 
called  Church-road  and  ending  in  a  cul-de-sac  The 
lane  or  roadway  was  bounded  on  the  east  side  by  a 
row  of  houses  called  Providence-place,  which  were 
erected  before  the  plaintiff  board  was  created,  and  on 
the  west  side  by  a  strip  of  land  which  formerly 
formed  the  gardens  of  the  said  houses,  and  which 
had  lately  been  acquired  by  the  defendant. 

The  plaintiffs  alleged  that  the  defendant  had  sub- 
mitted to  them  plans  of  certain  houses  which  he 
proposed  to  erect  upon  the  said  strip  of  land,  and 
that  they  had  disapproved  of  such  plans,  on  the 
ground  that  they  did  not  provide  for  the  laying  out 
of  the  lane  or  roadway  of  the  width  required  by 
their  bye-laws,  and  had  given  notice  of  such  dis- 
approval to  the  defendant ;  but  that,  notwithstand- 

(«.)  Reported  by  F.  G.  Bttckbb,  Esq.,  Barrister- 
at-Law. 
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ing  such  disapproval  and  notioe,  the  defendant  com- 
menced, and,  after  a  further  notioe  threatening  an 
action,  proceeded,  to  erect  the  said  houses  and  to  lay 
out  the  said  lane  or  roadway  as  a  new  street  of  the 
width  of  8  feet  only,  contrary  to  the  said  bye-laws. 

The  plaintiffs  claimed  an  injunction  to  restrain  the 
defendant  from  laying  out  or  constructing  the 
alleged  new  street  of  a  less  width  than  36  feet 
throughout  its  entire  length,  and  from  building  any 
house  or  houses  upon  the  lands  fronting,  adjoining, 
or  abutting  on  the  said  new  street  or  any  part  thereof, 
until  the  same  should  have  been  laid  out  or  con- 
structed of  the  width  aforesaid,  in  accordance  with 
the  said  bye-laws. 

It  appeared  that  the  defendant  had  built  upon  part 
of  the  strip  of  land  in  question  three  houses,  being 
small  shops  and  having  a  frontage  of  51  feet  on 
Church-road.  The  only  access  to  the  houses  was 
from  Church-road.  The  flank  wall  of  one  of  the 
houses  abutted  on  the  lane,  and  the  garden  wall  of 
that  house  extended  along  the  lane  for  a  distance  of 
80  feet. 

Lawranoe,  J.,  gave  judgment  for  the  defendant. 

The  plaintiffs  appealed. 

Bosanquet,  Q.C.,  Lord  Coleridge,  Q.C.,  andF.  R.  Y. 
Radcliffe,  for  the  plaintiffs. — This  is  the  case  of  a  new 
street  within  the  meaning  of  the  bye-laws.  Before 
the  defendant  began  to  build  the  lane  was  a  private 
way,  his  houses  make  it  for  the  first  time  a  two-sided 
street. 

They  cited  Vestry  of  St.  Giles,  CamberweU  v. 
Crystal  Palace  Co.,  40  W.  B.  648,  [1892]  2  Q.  B.  33 ; 
Roberts  v.  Richards,  54  J.  P.  693 ;  Robinson  v.  Local 
Board  of  Barton-Eccles,  32  W.  B.  249,  8  App.  Cas. 
798 ;  Taylor  v.  Corporation  of  Oldham,  25  W.  B.  178, 
4  Ch.  D.  395  ;  London  County  Council  v.  Lawrance  & 
Sons,  41  W.  B.  688,  [1893]  2  Q.  B.  228. 

E.  U.  Bullen  and  W.  Lloyd,  for  the  defendant,  were 
not  called  upon  to  argue. 

LordESHEB,  M.B. — The  learned  judge  at  the  trial 
found  that  the  building  of  these  houses  by  the 
defendant  was  not  the  beginning  of  the  building  of  a 
new  street.  That  is  a  question  of  fact  on  which  I  am 
not  disposed  to  disagree  with  the  learned  judge. 
The  defendant  has  built  three  small  shops  facing 
Church-road,  the  side  of  one  of  them  abutting  on  the 
lane  in  question  opposite  Providence-place.  The 
mere  fact  of  building  this  corner  house  does  not  itself 
constitute  the  making  of  a  new  street,  neither  is  there 
any  evidence  of  an  intention  to  begin  the  building  of 
a  new  street.  I  therefore  think  the  appeal  must  be 
dismissed. 

Lopes  and  Bigby,  L.JJ.,  concurred 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Meredith,  Roberts,  <fc 
Mills,  for  Sibly  <fc  Dickinson,  Bristol. 

Solicitors  for  the  defendant,  Ridsdale  <fc  Son,  for 
Latchams  &  Montague,  Bristol. 


ffiigf)  ffimttf  of  ^Justice. 


Jan.  15 ;  Feb.  14. 


Chan.  Div.    1 
Stirling,  J.  J 

In  re  HORLOOK. 
Calhah  v.  Smith,  (a.) 

Will — Satisfaction — Covenant  by  testator  to  pay  a  certain 
sum  three  months  after  death — Legacy  to  covenantee  of 
greater  amount — No  time  fixed  for  payment. 

A.  covenanted  by  deed  to  pay  a  sum  of  money  to  B. 
within  three  months  from  his  (A.'s)  decease. 

Held,  that,  in  the  absence  of  clear  proof  thai  the  con- 
sideration for  the  promise  was  immoral,  the  court  would 
not  readily  assume  it  to  be  so,  and  that  the  deed  im  a 
good  deed. 

A  legacy  given  simplioiter  is  not  a  satisfaction  of  a 
debt  of  less  amount  due  to  the  legatee  under  a  bond  ami 
payable  within  three  months  from  the  death  of  tk 
testator. 

By  an  indenture  or  deed  of  covenant  dated  the  3rd 
of  July,  1891,  and  made  between  the  above-named 
testator,  Frederick  Geldart  Webb  Horlock,  of  the  craft 
part,  and  the  plaintiff,  Ann  Calham,  of  the  other  part, 
after  reciting  that  the  testator  was  indebted  to  the 
plaintiff  in  the  sum  of  £300,  the  testator  oovenniteil 
with  the  plaintiff,  her  executors  and  administrator 
that  the  testator's  executors  and  administrators  would, 
within  three  calendar  months  next  after  his  decease, 
pay  to  the  plaintiff,  her  executors  and  a&ounistraton, 
the  sum  oi  £300,  and  the  plaintiff  on  her  part,  to 
herself,  her  executors  and  administrators,  covenanted 
not  to  demand  or  sue  for  payment  of  the  said  sum  of 
£300  until  after  the  expiration  of  three  oalendai 
months  from  the  death  of  the  testator. 

The  testator  made  his  will  on  the  31st  of  July,  1891. 
and  by  a  codicil  thereto,  dated  the  14th  of  Octobar, 
1891,  he  bequeathed  to  the  plaintiff  a  legacy  of  £400, 
The  testator  died  in  1892,  and  the  executors  of  the 
will  paid  the  legacy  of  £400  to  the  plaintiff,  tal 
refused  to  pay  the  £300  alleged  by  the  plaintiff  to  be 
due  under  the  deed  of  covenant  aforesaid,  on  tte 
ground  that  the  consideration  therefor  was  immoral, 
and  that  in  any  event  the  alleged  debt  of  £300  was 
satisfied  by  the  legacy  of  £400  bequeathed  to  to 
plaintiff  as  aforesaid. 

This  was  an  originating  summons  taken  out  by  tk* : 

Slaintiff  to  have  it  determined  whether  or  not  theeaii 
ebt  of  £300  was  satisfied  by  the  legacy  of  £400,  aai 
whether  or  not  the  said  sum  of  £300,  with  Latere* 
thereon,  was  due  to  the  plaintiff. 

The   executors  of  the  will  of  the  testator 
abroad,  and  they  had  appointed  the  defendant  tbeil 
attorney,  who  was  now  sued  as  administrator  with ' 
will  annexed  of  the  testator. 

It  was  admitted  by  the  plaintiff  that  preview^ 
the  date  of  the  execution  of  the  deed  of  < 
immoral  relations  had  subsisted  between  the 
and  the  plaintiff,  but  the  latter  in  her  evidence  swtJ 
that  they  had  ceased  previous  to  such  date  and  wj 
never  resumed.  The  testator  continued  to  make 
plaintiff  an  allowance  of  30s.  a  week  ap  to  the  tieae 
hie  death. 

The  rest  of  the  facts  sufficiently  appear  from 
judgment. 

Graham  Hastings,  Q.C.,  and  8.  Dickinson,  for 
summons. — The  legacy  is  not  a  satisfaction  of 
debt.    The  rule  that  a  debt  is  satisfied  by  a  legacy 
equal  or  greater  amount  is  not  a  role  that 
now.     The  judges  always  evade  it  if  they  can, 


(a.)  Beported  by  Abthttb  Mobtok,  Esq., 
at~Law. 
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they  readily  seise  upon  the  slightest  distinction 
between  the  debt  and  the  legacy  in  order  to  do  so. 
In  this  case  the  time  for  payment  is  not  the  same,  as 
the  legacy,  being  given  simplicity,  is  payable  not 
until  twelve  months  after  the  death  of  the  testator, 
whereas  the  debt  dne  under  the  bond  is  due  three 
months  after  death.  The  fact  that  interest  would 
ran  from  these  dates  respectively  is  enough  to  take 
the  case  out  of  the  rule. 

Mathews  v.  Mo&ewe,  2  Vee.  sen.  635 ;  NichoUs  v. 
Jwdson,  2  Atk.  300;  Haynes  v.  Mico,  1  Bro.  C.  C. 
129;  Clark  v.  8eweU9  3  Atk.  96. 

Qrosvenor  Woods,  Q.C.,  and  Herman  Robinson,  for 
the  administrator.— The  legacy  is  of  greater  value 
than  the  debt,  and  the  latter  has  been  satisfied.  The 
difference  between  the  time  of  payment  is  not  suffi- 
cient in  the  present  case  to  evade  the  general  rule. 
In  all  the  cases  where  the  rule  has  been  evaded  the 
testator  has  himself  specified  the  time  of  payment. 
Here  the  legacy  is  given  aimpliciter,  and  is  payable 
with  the  year  following  the  testator's  death.  Its 
payment  is  not  accelerated  or  postponed :  White  and 
Tutor's  L.  C.  Eq.,  6th  ed.,  pp.  364,  405.  The 
evidence  supports  the  presumption  that  the  testator 
intended  the  legacy  as  a  satisfaction  of  the  debt. 
The  rule  as  to  satisfaction  is  still  in  existence :  In  re 
Fletcher,  36  W.  B.  841,  38  Ch.  D.  373. 

Graham  Hastings,  Q.C.,  in  reply,  referred  to  Horlock 
v.  Wiggins,  39  Ch.  D.  142,  37  W.  B.  Dig.  203. 
[8tibijng,  J.,  referred  to  Dowee  v.  Glass,  29  W.  B. 
563.] 

Our.  adv.  vult. 

Feb.   14. — SnBLnro,  J.— There  are  two  defences 
raised  against  the  plaintiff's  claim— (1)  that  the  con- 
sideration for  the  deed  of  covenant  is  immoral,  and 
(2)  that  in  any  case  the  debt  has  been  satisfied  by  the 
legacy  of  £400  bequeathed  by  the  testator  to  the  plain - 
tift    Now  with  respect  to  the  first  defence.    On  the 
face  of  it  the  deed  is  executed  in  consideration  of  a 
debt  due  from  the  testator  to  the  plaintiff,  but  it  is 
admitted  that  there  never  was  any  such  debt,  hence  it 
is  a  voluntary  deed,  and  as  the  testator's  estate  is  more 
than  sufficient  to  pay  all  the  creditors,  the  plaintiff 
would  be  entitled  to  the  £300  if  the  deed  is  a  good 
one.    Now,  if  the  consideration  for  the  deed  was  im- 
moral, it  obviously  cannot  be  a  binding  instrument, 
but  the  burden  of  proof  upon  this  point  lies  with  the 
executors,  who  raise  it.    They  say  that  the  relation- 
ship between  the  testator  and  the  plaintiff  continued 
humoral  up  to  the  death  of  the  testator.    The  plain- 
tiff denies  this,  and  alleges  that  the  testator's  health 
did  not  permit  him  to  continue  the  cohabitation  which 
she  admits  subsisted  previous  to  the  execution  of  the 
deed.    This  statement  is  unsupported,  and  is  there- 
fore imreliaMa      Consequently  I  assume  that  the 
relationship  between  them  continued  to  be  immoral. 
The  executors  also  say  that  the  deed  was  given  in  ex- 
change for  an  informal  document  whereby  the  testator 
promised  that  the  plaintiff  should  receive  £300  from 
bis  executors  if  she  continued  to  live  with  him  up  to 
his  death,  and  that  the  consideration  for  that  promise 
was  clearly  immoral.    The  real  question  is,  however, 
Was  the  consideration  in  the  deed  itself  immoral? 
It  is  plain  that  the  testator  as  an  honourable  man 
would  feel  himself  bound  to  make  provision  for  the 
plaintiff,  and  I  think  it  is  plain  from  his  letters  that 
he  in  fact  did  consider  himself  so  bound.     Now  I 
think  that  the  court  ought  not  to  hastily  assume  con- 
sideration to  be  immoral,  and  consequently  I  am  of 
opinion  that  this  deed  is  a  voluntary  deed  and  a  good 
deed,  and  that  the  plaintiff  is  entitled  to  the  sum  of 
£300, 
Now  as    to  the  second  defence  —  i.e.,  that  the 


debt  is  satisfied  by  the  legacy  of  £400  bequeathed 
by  the  testator  to  the  plaintiff.  The  general  rule 
is  that  where  a  testator  gives  to  a  creditor  a 
legacy  equal  to  or  greater  than  the  debt,  the  legacy 
is  a  satisfaction  of  the  debt.  This  rule  was  estab- 
lished in  the  last  century,  but  no  sooner  was  it 
established  than  the  judges  sought  to  avoid  it. 
Lord  Hardwicke  especially  set  himself  against  the 
rule,  and  in  Nicholls  v.  Judson  and  Clark  v.  Sewell 
he  held  that  legacies  respectively  given  therein  were 
not  satisfactions  of  debts  due  from  the  testators  to 
the  legatees,  on  the  ground  that  the  legacies  under 
the  terms  of  the  respective  wills  were  not  payable 
immediately  on  the  death  of  the  testator,  whereas  the 
debts  were.  Again,  in  Haynes  v.  Mico  Lord  Thurlow 
followed  Lord  Hardwicke,  and  held  that,  where  there 
was  a  difference  in  anyoiroumstanoe  between  a  legacy 
and  the  debt,  the  legacy  should  not  be  deemed  a 
satisfaction. 

The  earlier  oases  were  reviewed  by  Alexander, 
L.C.B.,  in  Adams  v.  Lavender,  M'GL  &  Y.  41,  and  he 
came  to  the  conclusion  that  Haynes  v.  Mico  was 
good  law.  In  Atkinson  v.  LitUewood,  L.  B.  18  Eq. 
595,  Malins,  V.O.,  felt  himself  compelled  to  apply 
the  general  rule  of  law,  but  the  case  is  not  in 
point.  Next,  in  Dowse  v.  Glass,  where  a  testator  had 
covenanted  to  pay  an  annuity  of  £10  to  H.  D.  "  so 
long  as  she  should  continue  the  widow  of  J.  D."  by 
equal  half-yearly  payments,  and  subsequently,  by  his 
will,  bequeathed  to  her  "an  annuity  of  £30 if  she 
should  so  long  continue  a  widow,"  Hall,  V.C.,  held 
that  the  drcumstanoe  that  the  latter  annuity  would 
not  become  payable  until  a  year  after  the  testator's 
death,  whilst  the  former  was  payable  half-yearly, 
rebutted  the  presumption  of  satisfaction.  It  will  be 
observed  that  previous  to  Dowse  v.  Glass  in  every 
case  a  time  had  been  fixed  by  the  testator  for  the 
payment  of  the  legacy,  but  in  that  case  this  was 
not  so. 

In  the  present  case  the  debt  due  under  the  bond  is 
payable  three  months  and  the  legacy  not  until  a  year 
after  the  testator's  death.  I  have  to  say  whether, 
under  these  circumstances,  the  legacy  is  a  satisfaction 
of  the  debt.  I  join  many  judges  in  disapproving  of 
the  general  rule  which  has  been  laid  down.  I  equally 
disapprove  of  many  of  the  exceptions  which  have 
been  taken,  but  both  are  binding  upon  me,  and  I 
must  take  the  law  as  I  find  it,  and  finding  that  Hall, 
V.C.,  applied  the  rule  of  Haynes  v.  Mico  in  a  case 
very  similarly  oircumstanoed  to  the  present  one,  I 
think  I  ought  to  follow  him.  The  parol  evidence 
given  in  the  case  is  of  a  doubtful  character,  but  I 
think,  on  the  whole,  it  is  in  the  plaintiff's  favour,  and 
ought  not  to  affect  the  decision,  and  therefore,  upon 
these  grounds,  I  hold  that  the  plaintiff  is  entitled  to 
the  payment  of  the  debt  and  interest  thereon  from 
three  months  after  the  testator's  death. 

Solicitors,  Dobell;  Hubert  Smith. 


April  4. 


Q.  B.  Div.  (Divisional  Court).  ] 
(Gave  ana  Lawranoe,  J  J. )     j 

Bebni  v.  Thobuzt.  (a.) 

Licensing— Refreshment  houses  in  Woks— Refreshment 
house  open  on  Sunday — Refreshment  Houses,  <fec.,  Act, 
1860  (23  Vict.  c.  27),  s.  6— Licensing  Act,  1874  (37  6 
38  Vict.  c.  49),  s.  11— Sunday  Closing  {Wales)  Act, 
1881  (44  &  45  Vid.  c.  61),  «.  1. 

The  Licensing  Act,  1874,  s.  11,  regulates  the  hours  at 


(a.)  Reported  by  T.  Mathxw,  Esq.,  Barrister-at- 
Law. 
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which  refreshment  houses  in  Wales  must  be  closed.  Such 
refreshment  houses  are  not  governed  by  the  Sunday 
Closing  (Wales)  Act,  1881,  s.  1. 

Case  stated  by  justices  of  the  peace  for  the  county 
of  Glamorgan  sitting  at  Merthyr  Tydfil  as  a 
court  of  summary  jurisdiction  for  the  purpose  of 
obtaining  the  opinion  of  the  Queen's  Bench  Division. 

An  information  was  laid  under  section  1  of  the 
Sunday  Closing  (Wales)  Act,  1881  (44  &  45  Vict.  c. 
61),  by  J.  Thorney,  the  respondent,  superintendent  of 
police,  against  Battista  Berni,  the  appellant,  for  that 
Berni  on  Sunday,  the  6th  of  January,  1895,  being  a 
person  licensed  to  sell  refreshments  in  a  certain  house, 
did  unlawfully  sell  or  expose  for  sale  in  such  house 
refreshments  between  the  hours  of  eleven  on  the  night 
of  the  5th  of  January  and  four  in  the  morning  of  the 
7th  of  January,  1895. 

After  hearing  the  parties  the  justices  convicted  the 
appellant,  and  fined  him  ten  shillings  and  costs. 

The  appellant  applied  to  the  justices  to  state  a 
special  case,  on  the  ground  that  their  decision  was 
wrong  in  law ;  and  the  justices  accordingly  stated  the 
present  case. 

From  the  special  case  the  following  facts  appeared : 

The  appellant  was  the  keeper  of  a  refreshment 
house,  and  held  a  refreshment  house  licence,  granted 
under  the  Refreshment  House,  &c.,  Act,  1860  (23 
Vict.  c.  27),  and  Acts  amending  that  statute,  autho- 
rizing him  to  sell  any  victuals  or  refreshments  to  be 
consumed  in  such  refreshment  house  (except  beer, 
cider,  wine,  and  spirits).  On  Sunday,  the  6th  of 
January,  1895,  a  police  constable  found  about  thirty 
men  and  boys  partaking  of  and  paying  for  ice  cream 
and  ice  water,  which  the  appellant  was  selling. 

It  was  contended  for  the  appellant  before  the 
justices : 

(a)  That  the  effect  of  the  Refreshment  House 
Acts  as  amended  by  the  Licensing  Act,  1874  (37  &  38 

•  Vict.  c.  49),  8.  11,  was  to  require  that  refreshment 
houses  in  the  district  of  Merthyr  Tydfil  should  be 
closed  from  eleven  at  night  until  four  on  the  follow- 
ing morning,  and  that,  the  appellant's  house  not 
having  been  kept  open  between  those  hours,  no 
offence  had  been  committed. 

(b)  That  the  Sunday  Closing  (Wales)  Act,  1881  (44 
&  45  Vict.  o.  61),  which  was  passed  for  the  purpose 
of  prohibiting  the  sale  of  Intoxicating  liquors  in 
Wales  on  Sundays,  and  which  required  that  all  pre- 
mises in  Wales  in  which  intoxicating  liquors  were 
sold  should  be  closed  during  the  whole  of  Sunday, 
did  not  apply  to  refreshment  houses. 

The  justices  were  of  opinion  that  the  Sunday 
Closing  (Wales)  Act,  1881,  governed  refreshment 
houses,  and  that  such  refreshment  houses  must  be 
closed  from  eleven  on  Saturday  night  until  four  on 
the  following  Monday  morning. 

The  questions  of  law  for  the  opinion  of  the  court 
were:  (1)  Does  the  Sunday  Closing  (Wales)  Act, 
1881,  govern  the  closing  of  houses  holding  refresh- 
ment licences  P  (2)  Did  the  appellant  commit  any 
offence  in  keeping  open  his  refreshment  house  on 
Sunday,  the  6th  of  January,  1895,  at  8  p.m.  P 

8.  Evans,  for  the  appellant. — The  Sunday  Closing 
(Wales)  Act,  1881,  does  not  apply  to  refreshment 
nouses.     [He  was  stopped.] 

Horace  Awry,  for  the  respondent. — Other  statutes 
besides  the  Sunday  Closing  (Wales)  Act,  1881,  must  be 
considered.  By  section  6  of  the  Refreshment  Houses, 
&c.,  Aot,  1860,  refreshment  houses  kept  open  between 
9  p.m.  and  5  a.m.  must  be  licensed.  Further,  by  the 
Public-house  Closing  Act,  1864  (21  &  28  Vict.  o.  64), 
s.  5,  ••  between  the  hours  of  one  and  four  o'clock  in 
the  morning,  no  person  .  .  .  shall  open,  or  keep 
open,  any  refreshment  house,*'    And  the  Licensing 


Aot,  1874  (37  &  38  Vict.  c.  49),  s.  11,  which  refen 
to  the  last-mentioned  statute,  substitutes  "  for  the 
hour  of  one  o'clock  in  the  morning  the  hour  of  the 
night  or  morning  at  which  premises  licensed  for  the 
sale  of  intoxicating  liquors  by  retail  situate  in  the 
same  place  as  such  refreshment  houses  are  required  to 
be  closed."  Here,  the  "  premises  licensed  for  the  sale  of 
intoxicant  liquors  "  had  to  be  closed  during  the  whole 
of  Sunday,  under  the  provisions  of  the  Sunday  Closing 

S Wales)  Act,  1881,  and  therefore  this  refreshment 
louse  also  should  have  been  closed  during  the  whole 
of  Sunday.  If  tha*.  is  not  the  true  reading  of  the 
statutes,  there  is  no  time  at  which  a  refreshment 
house  need  close. 

Cave,  J. — This  is  the  most  hopelessly  wrong 
decision  I  ever  came  across  in  my  life.  One  cannot 
expect  magistrates  to  know  the  law,  but  they  ought 
to  have  a  clerk  with  some  legal  knowledge. 

Section  1  of  the  Sunday  Closing  (Wales)  Act, 
1881,  says,  "In  the  Principality  of  Wales  all 
premises  in  which  intoxicating  liquors  are  sold  or 
exposed  for  sale  by  retail  shall  be  closed  during  the 
whole  of  Sunday."  These  premises  are  not 
"  premises  in  which  intoxicating  liquors  are  sold," 
and  the  Act  does  not  affect  refreshment  housei  si 
all.  Refreshment  houses  must  be  closed  when  the 
previous  Act,  the  Licensing  Act  of  1874,  says  that  they 
must  be  closed. 

Lawbanob,  J. — I  agree.  I  am  all  the  more  gbd 
to  be  of  the  same  opinion  as  I  am  frequently  in 
Wales  myself. 

Conviction  quashed. 

Solicitors  for  the  appellant,  Linton  &  C.  &  W. 
Kenehole,  Cardiff  and  Aoerdare. 

Solicitors  for  the  respondent,  Wrentmore  A  80s, 
for  Lewis  &  Jones,  Merthyr  TydfiL 


Q.  B.  Div.  }  Wa  .  n- 

(Cave  and  Wright,  JJ.)  J  **"*  Tim 

Phythtan  v.  Baxendalb.  (a.) 

Highway  —  Driver  leaving  horse  unattended  wbM- 
"passing  upon"  highway — Horse  and  cart  UftstaA** 
ing—PenaUy— Highway  Act,  1835  (5  A  6  Witt.H 
50),  s.  78. 

Where  a  person  in  charge  of  any  carriage  passing  spa* 
a  highway  negligently  or  wilfully  leaves  such 
so  that  he  ceases  to  have  the  direction  or  government 
the  horses  or  cattle  drawing  the  same,  he  is  liable, 
the  Highway  Act,  1835,  upon  conviction,  to  a  jtst 
exceeding  £5  ;  and  the  fact  that  the  carriage 
ing  still  during  the  whole  time  that  the  driver 
and  had  in  fact  caused  no  obstruction  on  the  higkwes, 
no  defence. 

Special  case. 

Appeal  from  the  decision  of  the    justices 
at  petty  sessions  held  at  Much  Woolton  in  the  ( 
wall  division  of  the  county  of  Lancaster  in  F 
last,  who  had  convicted  Phythian  and  fined  bim^ 
for  having  left  unattended  on  the  highway  a  i 
and  horses  of  whioh  he  was  in  charge.     The  info 
tion  was  preferred  by  Baxendale.  a  superint 
police,  under  section  78  of  the  Highway  Act  of  lfl 
and  the  charge  was  that  the  appellant,  on  the  T  ' 
November  last,  at  AUerton,  "  then  being  the  i 
of  a  certain  carriage,  to  wit,  a  cart  on  a  certain  1 

(a.)  Reported  by  Ebskinb  Rktd,  Esq., 
at-Law. 
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way  there  situated,  was  then  and  there  negligently 
tod  wilfully  at  such  a  distance  from  such  carriage 
whilst  the  same  was  then  passing  upon  the  said  high- 
way that  he  could  not  have  had  the  direotion  and 
government  of  the  horses  then  and  there  drawing  the 
lame." 

The  justices  found  as  facts  that  the  appellant  was, 
on  the  day  and  at  the  place  in  question,  the  driver  of 
a  laden  lorry  or  farm  wagon  drawn  by  two  horses 
on  a  journey  from  Halewood  to  Liverpool ;  that  he 
stopped  his  horses  and  left  them  standing  on  the 
highway,  and  went  into  a  public-house,  or,  at  all 
events,  to  the  door  of  it  (a  distance  of  ten  yards  or 
thereabouts  from  the  wagon) ;  that  he  returned  to  his 
horses,  started  them,  and  went  on  his  way ;  that  he 
was  away  from  his  horses  for  ten  minutes,  and  whilst 
at  the  house  he  had  not  the  direotion  and  government 
of  the  horses. 

It  was  proved  and  admitted  that  the  lorry  and 
hones  did  not  obstruct  the  passage  of  the  highway. 

The  facts  were  not  disputed  by  the  appellant,  but 
his  advocate  contended,  as  a  matter  of  law,  that  they 
did  not  constitute  the  offence  charged,  inasmuch  as 
the  wagon  was  standing  still  during  all  the  time  the 
appellant  was  away  from  it,  and  "  passing  "  meant 
"moving,"  and  mat  the  horses  were  not  then 
actually  drawing  the  same.  It  was  further  contended 
that  the  particular  portion  of  the  section  under  which 
the  information  was  laid  applied  to  moving  vehicles 
only,  and  that  the  words  "  passing  "  and  "  drawing  " 
implied  motion,  and  were  not  applicable  to  carriages 
in  a  state  of  rest,  with  which  the  Legislature  had 
dealt  in  other  parts  of  section  78  of  the  Act  (e.g., 
quitting  a  cart  and  going  on  the  other  side  of  a  hedge 
enclosing  the  highway,  and  leaving  a  cart,  &c.,  on 
the  highway,  so  as  to  obstruct  the  passage  thereof). 
It  was  also  pointed  out  for  the  appellant  that,  in  the 
earlier  part  of  the  section,  the  words  "  passing  "  and 
"being  upon "  the  highway  were  both  used,  and  a 
distinction  drawn  between  them. 

The  justices  were  of  opinion  that  the  words 
"whilst  it  shall  be  passing  upon  such  highway" 
meant  whilst  it  was  on  its  way  or  journey,  and  that, 
whether  the  driver  left  his  horses  whilst  they  were 
moving  and  let  them  go  on  or  stopped  and  then  left 
them,  they  were  equally  passing  from  Halewood  to 
Iiverpool  upon  the  highway,  and  liable,  owing  to 
flie  absence  of  the  driver's  control,  to  be  the  cause 
of  accident,  which  it  was  the  object  of  the  statute 
•o  prevent. 

Temple-Franks,  for  the  appellant,  submitted  that 
tbe  Highway  Act,  1835,  being  a  penal  statute,  must 
be  construed  strictly. — Section  78  was  the  clause 
boder  which  the  charge  was  brought,  and  in  that 
Mhmnn  a  carriage  was  spoken  of  as  "  passing  or  being 
■pen  such  highway  "  immediately  before  the  words 
^ whilst  it  shall  be  passing  upon  such  highway" 
■pan  which  the  present  charge  was  founded.  A 
fitfinction  was  therefore  intended  to  be  drawn  by  the 
haulers  of  the  statute  between  "  a  carriage  passing 
and  "a  carriage  being"  on  a  highway. 
lg  a  carriage  "  being "  upon  a  highway  was 
xi  offence  when  there  was  a  "  quitting  and 
%g  on  the  other  side  of  the  hedge  or  fenoe  enclosing 
highway  and  leaving  a  cart,"  &c.  The  justices 
,  not  so  found  here.  No  charge  of  obstruction  was 
le  against  Phythian,  and  the  justices  expressly 
,  in  fact,  that  there  was  no  obstruction  caused 
the  wagon  being  left  where  it  was,  and  therefore 
offence  could  not  fall  within  the  words  of  the 
•*  Or  shall  leave  any  cart  or  carriage  on  such 
i way  so  as  to  obstruct  the  passage  thereof."  The 
^ iing  of  the  justices  was  contrary  to  common  sense, 
ir  if  the  conviction  were  upheld  in  this  case  a  driver 


would  have  to  face  the  risk  of  being  summoned  and 
fined  each  time  he  left  his  cart  unattended  for  a 
minute  or  two. 

Mattinson,  for  the  respondent,  was  not  called 
upon. 

Cave,  J. — I  am  of  opinion  that  the  decision  arrived 
at  by  the  justices  in  this  case  was  right,  and  that  the 
appeal  must  be  dismissed.  The  appellant  was  in 
charge  of  a  wagon  taking  a  load  from  Halewood  to 
Liverpool,  and  in  the  course  of  that  journey  he  left 
his  horses  in  the  way  described  in  the  case.  It  was 
contended  before  the  magistrates  that  because  the 
wagon  was  standing  still  during  the  time  the  driver 
was  away,  therefore  the  wagon  was  not  "passing 
upon  "  the  road,  and  the  section  imposing  a  penalty 
for  leaving  a  cart  on  the  highway  unattended  did  not 
apply.  I  cannot  adopt  that  view,  for  in  my  opinion 
the  cart  was  clearly  passing  upon  such  highway  at 
the  time  in  question.  The  horses  were  not  taken  out, 
the  journey  had  not  been  completed,  the  resting  for 
a  while  was  but  an  incident  in  the  journey.  It  was 
urged  that  the  justices  had  expressly  found  that  no 
obstruction  to  the  traffic  had  been  caused  by  the 
wagon  standing  for  a  few  minutes  on  the  side  of  the 
road.  That  may  have  been  so,  but  because  one 
offence  which  was  not  charged  was  not  proved  to 
have  been  oommitted ,  I  fail  to  see  how  that  can  be 
used  as  an  argument  by  the  defendant  that  another 
and  totally  different  offence  with  which  he  was 
charged  was  not  committed  by  him. 

Wright,  J.— I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the    appellant,   Nicholson,   Graham, 
<fc  Graham,  for  J.  0.  Swift  &  Co.,  St.  Helens. 

Solicitors  for  the  respondent,  Ridsdale  &  Son. 


IN  BANKRUPTCY. 

(Vaughan  Willia'ms,  J.)  j  March  19* 

In  re  Smith  and  Logan. 
Ex  parte  Fletcher  v.  Brandon,  (a.) 

Bankruptcy — Practice — Secured  creditor — Valuation  of 
security — Notice  to  trustee  to  elect  to  redeem — Bank- 
ruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  Schedule  2, 
rr.  11,  12. 

By  rule  11  of  schedule  2,  "  If  a  secured  creditor  does 
not  either  realize  or  surrender  his  security,  he  shall, 
before  ranking  for  dividend,  state  in  his  proof  the 
particulars  of  his  security,  the  date  at  which  it  was 
given ,  and  the  value  at  which  he  assesses  it,  and  shall  be 
entitled  to  receive  a  dividend  only  in  respect  of  the  balance 
due  to  him  after  deducting  the  value  so  assessed." 

Held,  that,  when  sending  in  a  proof  in  accordance 
with  this  rule,  a  creditor  need  not  state  which  particulur 
securities  he  holds  against  which  particular  debts,  nor 
need  he  separately  assess  the  value  of  each  security  he 
holds,  but  may  value  his  securities  in  a  lump  against  the 
total  amount  of  his  debt. 

Motion  by  the  trustee  for  an  order  that  the  money 
due  upon  two  policies  of  insurance  upon  the  life  of  the 
bankrupt  Logan  held  by  Brandon,  a  secured  creditor, 
should  be  declared  to  be  the  property  of  the  trustee 
upon  his  paying  Brandon  his  debt  in  full  with  interest 
and  costs  and  repaying  the  premiums  paid  by  him  on 
the  policies. 


(a.)  Reported  by  P.  M.  Franoke,  Esq.,  Barrister - 
at-Law. 
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Upon  the  9th  of  August,  1889,  Brandon  lent  the 
bankrupt  Logan  the  sum  of  £200  at  six  per  cent, 
interest  and  took  as  security  for  the  same  a  charge 
upon  two  policies  of  insurance  on  Logan's  life  for  the 
amounts  of  £1,500  and  £1,000  respectively,  which 
were  held  by  the  insurance  company  as  security  for  a 
loan  of  £1,000.  Logan  was  adjudicated  bankrupt  in 
July,  1890,  when  Cooper  was  appointed  trustee.  He 
subsequently  died,  and  was  succeeded  by  Fletcher,  the 
applicant  in  this  case. 

Upon  the  2nd  of  Deoember,  1891,  Brandon  sent  in 
a  proof  for  £458  13s.  9d.,  and  in  accordance  with  rule 
11  of  schedule  2  stated  therein  the  particulars  of  the 
various  securities  he  held  and  the  dates  when  they 
were  given,  and  assessed  them  all  in  a  lump  at  the 
value  of  £440. 

Upon  the  18th  of  Deoember  the  proof  was  admitted 
at  £18  13s.  9d.,  and  Brandon  was  paid  a  dividend 
thereon. 

Upon  the  29th  of  Deoember  Brandon  gave  notice 
in  writing  to  the  trustee  in  aocordanoe  with  rule  12  : 
"  Provided  that  the  creditor  may  at  any  time  by 
notice  in  writing  require  the  trustee  to  elect  whether 
he  will  or  will  not  exercise  his  power  of  redeeming 
the  security  or  requiring  it  to  be  realized,  and  if  the 
trustee  does  not  within  six  months  after  receiving  the 
notice  signify  in  writing  to  the  creditor  his  election 
to  exercise  the  power,  he  shall  not  be  entitled  to  ex- 
ercise it ;  and  the  equity  of  redemption  or  any  other 
interest  in  the  property  shall  vest  in  the  creditor  and 
his  debt  shall  be  reduced  by  the  amount  at  which  the 
security  has  been  valued." 

The  trustee  did  not  give  any  notice  to  Brandon  of 
any  intention  to  redeem  the  security  at  the  assessed 
value,  nor  did  he  call  upon  Brandon  to  realize  it,  and, 
consequently,  after  six  months  had  elapsed,  the 
trustee's  interest  in  the  policies  vested  in  Brandon. 

Upon  the  17th  of  September,  1894,  Logan  died,  and 
it  was  discovered  that  there  would  be  a  balance  of 
£1,758  payable  to  Brandon  on  the  policies  after 
payment  off  of  the  loan  from  the  insurance  oompany. 

The  trustee  thereupon  launched  this  motion. 

Muir  Mackenzie,  for  the  trustee.*— My  first  conten- 
tion is  that  rule  12  does  not  apply  to  a  security  of  this 
kind  at  all,  which  is  merely  a  charge  which  oould  not 
be  foreclosed:  Tennant  v.  Trenchard,  L.  B.  4  Ch. 
App.,  at  p.  542.  Secondly,  the  trustee  never  had  a 
fair  chance  of  redeeming  this  security,  because  the 
creditor  in  his  proof  did  not  set  forth  separately  the 
value  of  each  of  the  securities  he  held,  nor  state 
which  securities  he  held  against  which  debts.  The 
trustee  might  have  beeu  very  glad  to  redeem  this 
particular  security  against  the  particular  debt  which 
it  secured,  though  he  did  not  care  to  redeem  all  the 
creditor's  securities  against  all  the  debts.  I  submit 
that  in  any  case  the  ordinary  right  of  a  mortgagee 
to  redeem  on  payment  in  full  ought  not  to  be  ex- 
cluded by  the  operation  of  rule  12,  and  that  the 
trustee  should  be  allowed  to  redeem  this  security  on 
payment  of  the  debt  in  full,  with  interest  and  costs, 
and  repayment  of  the  premiums  paid  by  Brandon. 

Herbert  Reed,   Q.C.,  and  Carrington>   for  the  re- 

rndent. — As  to  the  first  point,  it  is  not  at  all  clear 
t  a  charge  with  a  oovenant  for  further  assurance 
is  not  foreolosable :  Seton  on  Decrees,  4th  ed.,  p. 
1133.  We  submit  that  the  doctrine  laid  down  in 
Walsh  v.  Lonsdale,  26  Solicitors'  Journal,  346, 
21  Ch.  D.  9,  applies  to  a  charge  with  an  agree- 
ment for  a  mortgage.  Furthermore,  section  168  of 
the  Bankruptcy  Act,  1883,  defines  a  security  as  a 
"  mortgage,  charge,  or  lien  upon  the  property  of  the 
bankrupt."  There  is  no  authority  in  the  books  for 
the  second  contention,  that  the  securities  should  be 
separately  assessed,  and  the  practice  is  certainly  not 


so.  There  is  also  a  dictum  in  our  favour  in  Inn  F. 
Du  Bedat,  29  L.  B.  Ir,  324,  41  W.  B.  Dig.  17.  The 
trustee  took  no  exception  to  the  form  of  the  proof, 
and  should  not  be  allowed  to  object  to  it  now. 

Muir  Mackenzie  replied. 

Vaughak  Williams,  J.— What  I  have  got  to 
determine  in  this  case  is  the  question  who  k 
entitled,  the  trustee  or  the  creditor,  under  this 
section  of  the  Act. 

To  my  knowledge  it  very  often  happens,  or  I  vUl 
say  it  sometimes  happens,  that  the  words  of  an  Act 
of  Parliament  are  not  quite  clear,  and  that  s  con- 
struction may  be  put  upon  an  Act  of  Parliament, 
either  as  the  one  side  contend  for,  or  in  acoordiaee 
with  the  contention  on  the  other  side,  without  soy- 
one  having  in  justice  the  right  to  say  that  partfcokr 
construction  is  wrong,  and  that  seems  to  me  to  be 
the  case  here.  Beany  the  rules  attached  to  tfak 
schedule  are  not  particularly  clear.  I  am  not  quite 
sure  that  the  draftsman  in  drawing  them  op  wv 
of  the  same  mind  all  the  way  through,  or  whether  to 
was  not  of  one  mind  at  one  time  and  of  a  diflereat 
mind  at  another.  The  very  natural  result  is  that 
there  is  a  good  deal  to  be  said  for  both  construction! 

Now  when  that  is  so,  what  is  the  duty  of  the 
court  P  I  think  one  of  the  duties  of  the  court  ii  to 
see  what  construction  has  in  fact  been  put  on  the 
rules,  and  then  to  follow  that  I  say  that  became  it 
is  a  very  inoonvenient  thing,  when  people  have  best 
in  the  habit  of  treating  rules  as  if  they  meant  on 
particular  thing,  merely  because  there  may  be  in  the 
mind  of  the  judge  a  slight  balance  in  favour  of 
another  construction,  to  go  and  adopt  that  other 
construction.  Here  everybody  who  is  familiar  with  j 
bankruptcy  practice  knows  perfectly  well  that  the 
ordinary  course  is  for  all  the  securities  to  be  eos- 
stantly  put  together  and  the  debt  lumped  togetssti 
Very  often  it  is  not  done,  and  it  is  very  often  usaV 
more  convenient  that  it  should  not  be  done,  1st 
nevertheless  it  has  been  a  matter  of  constant  praotios^ 
without  objection  from  anyone,  for  creditors  to  hnatj 
their  debts  and  lump  their  securities  in  one  pro* 
and  therefore  I  am  not  prepared  to  say  that  Vh] 
Brandon  was  not  entitled  under  rule  11  of  M 
schedule  to  deal  with  his  security  in  the  way  in  wtisi 
he  has  done,  and  to  assess  the  value  of  his  lariast 
securities  as  if  they  oonstituted.one  security.  I 

That  being  so,  it  seems  to  me  that  I  do  not 
sarily  shut  out  the  right  of  the  trustee  to  have 
different  securities  for  the  different  debts  sepai  ' 
valued  afterwards.  It  may  be  that  the  vrimd  . 
right  of  Mr.  Brandon  was  to  lump  the  debts  das 
him,  and  to  lump  the  securities  together,  and  tf 
assess  the  value  of  the  securities  and  nrove  for 
balance  of  the  total  debts,  but  that  having,  bi 
done,  we  will  suppose  that  the  trustee  desired  I 
redeem  a  particular  security  for  a  particular  debt 
have  not  got  to  determine  it,  but  1  am  not  at  all  I 
that  the  trustee  could  not  have  called  upon  I 
creditor  to  separate  the  values  and  to  assess  the  n 
of  each  security  separately,  but  whether  he  has  or 
not  that  right  he  has  not  done  it,  and  under  " 
circumstances  it  seems  to  me  that,  Mr.  ~  c 
having  acted  on  his  strict  rights  in  proving  mi 
way  in  which  he  did  under  the  conditions  of  rale 
he  had  the  right  to  go  on  under  sub-section  (c)  of  i 
12,  and  to  require  the  trustee  to  elect  whether 
will  or  will  not  exercise  his  power  to  redeem 
security,  or  require  it  to  be  realized,  and  if  the  trt 
does  not,  within  six  months  after  receiving  not 
signify  in  writing  to  the  creditor  his  intention, 
the  trustee,  shall  not  be  entitled  to  exercise  it. 
seems  to  me  that  as  long  as  the  trustee  aequiefosi 
the  proof  standing  in  the  way  it  did,  he  oould 
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object  to  the  statutory  consequence  following  on  the 
lapse  of  time.  I  am  particularly  anxious  here  to  say 
nothing  that  should  negative  the  right  of  the  trustee 
to  call  upon  the  creditor  to  value  the  securities 
separately,  or  to  limit  the  right  of  the  creditor  to 
insist  on  the  trustee  dealing  with  the  whole  of  each 
security,  because  both  in  sub-sections  (b)  and  (c)  of 
role  12  I  find  words  which  seem  clearly  to  point  at 
the  security  being  dealt  with  separately,  according  as 
each  security  is  in  fact  a  separate  security  for  each 
debt 

Those  words  are,  in  (o) :  "  If  the  trustee  is  dis- 
sstisned  with  the  value  at  which  a  security  is  assessed, 
he  may  require  that  the  property  comprised  in  any 
security  so  valued  be  offered  for  sale."  I  think 
that  "any  security"  there  does  not  mean  any 
security  mentioned  in  the  proof  as  covering  the  whole 
of  the  debts  proved,  for  I  think  it  means  any  security 
that  existed  as  one  security,  irrespective  of,  and  prior 
to,  the  proof . 

Similar  words  occur  in  (c) :  "  Provided  that  the 
creditor  may  at  any  time  by  notice  in  writing  require 
the  trustee  to  elect  ....  and  the  equity  of 
redemption  or  any  other  interest  in  the  property 
comprised  in  the  security  .  •  .  shall  vest  in  the 
creditor."  I  think  that  that,  again,  means  a  single 
security  which  existed  as  such  before  the  Act,  and 
for  that  reason,  although  I  am  upholding  the  right 
of  Mr.  Brandon  to  prove  in  the  form  in  which  he  did, 
ramping  the  debts  and  lumping  the  securities,  I  do 
not  wish  to  be  taken  as  having  decided  that  either 
creditor  or  trustee  have  not  the  right  to  have  the 
securities  separated  according  to  the  section  for  the 
purposes  of  rule  12  and  the  clauses  of  that  rule. 

Having  said  thus  much,  I  have  only  a  word  or  two 
more  to  add  about  the  other  points  which  were  made 
by  Mr.  Muir  Mackenzie.  He  urged  that  all  that  was 
lost  to  the  trustee  by  neglecting  to  act  on  this  notice 
was  the  right  to  redeem  at  the  assessed  value,  and 
that  that  left  in  the  trustee  the  right  to  redeem  on 
payment  of  principal,  interest,  coats,  and  allowances. 
I  cannot  agree  at  all  in  that.  If  that  was  the  inten- 
tion of  the  Legislature  nothing  was  simpler  than  for 
mem  to  have  said  so,  and  nothing  that  can  be 
imagined  would  be  more  contradictory  to  that  than 
the  words  which  are  actually  used :  "  and  the  equity 
of  redemption,  or  any  other  interest  in  the  property 
comprised  in  the  security  which  is  vested  in  the 
trustee,  shall  vest  in  the  creditor."  It  is  quite  plain 
that  if  the  interest  of  the  mortgagor  is  to  vest  in  the 
mortgagee,  that  negatives  altogether  any  subsequent 
redemption,  either  at  the  assessed  value  or  otherwise. 
I  do  not  think  it  necessary  for  me  to  say  any  more. 
I  hold  that  Mr.  Brandon's  proof  is  in  a  form  that 
he  was  entitled  to  make  it  in,  and  that,  having  made 
it  in  that  form,  he  was  entitled  to  give  the  notioe 
following  the  form  of  proof,  and,  having  given  that 
notioe  following  the  form  of  proof  without  any 
objection,  that  the  result  is  that,  after  this  lapse  of 
time,  the  interest  of  the  trustee,  as  representing  the 
mortgagor  and  his  creditor,  has  become  vested  in  Mr. 
Brandon  as  creditor. 

Motion  dismissed. 

Solicitors  for  the  trustee,  EoUams,  Son*,  Coward,  & 
Hawksley. 

Solicitors  for  Mr.  Brandon,  Q.  S.  &  H.  Brandon. 


Prob.  Div.  &  Adm.  Div. ) 
Admiralty.  j 

"Thb  Abgo.' 


Nov.  7. 


(a.) 


County  court — Ship — Salvage — Practice — Affidavits  of 
value—County  (hurt  Rules,  1892,  ord.  39£,  rr.  30, 
31,  32. 

The  defendant  in  a  salvage  suit  instituted  in  a  county 
court  having  admiralty  jurisdiction,  is  required  in  the 
ordinary  course  of  practice,  to  prove  by  his  affidavit  of 
value  the  value  of  the  property  proceeded  against,  and 
this  practice  is  not  to  be  disparted  from  unless  under  a 
special  order  of  the  judge  made  in  his  discretion,  having 
regard  to  the  special  circumstances  of  any  particular  case 
before  him. 

This  was  an  appeal  from  the  county  court  of  York- 
shire holden  at  Kingston-upon-Hull  (admiralty 
jurisdiction). 

By  the  decree  appealed  against  His  Honour  Judge 
Bed  well,  in  an  action  of  salvage  instituted  in  his  court 
on  behalf  of  the  Humber  Steam  Trawling  Co.  against 
the  British  fishing  smack  Argo  had  awarded  to  the 
plaintiffs  £80  for  salvage  services  rendered  to  The 
Argo,  and  overruled  a  tender  of  £75  made  in  the 
suit  by  the  defendants,  the  owners  of  The  Argo. 

By  the  process  transmitted  from  the  registrar  of 
the  county  court  for  the  purposes  of  the  appeal  it 
appeared  that  the  defendants  had  brought  in  an 
affidavit  of  value  of  their  vessel  stating  her  value  to 
be  £140,  and  that  the  judge  of  the  county  court,  not- 
withstanding objection  taken  on  behalf  ox  the  defend- 
ants, had  allowed  a  witness  called  for  the  plaintiffs  at 
the  hearing  to  give  oral  evidence  as  to  her  value,  and 
that  such  witness  estimated  her  value  in  the  condition 
she  was  then,  to  be  £400,  and  no  more. 

The  judgment  of  the  court  below,  so  far  as  material 
to  this  report,  was  in  substance  as  follows : — 

His  Honour  Judge  Bbdwbll. — 1.  On  the  point  of 
procedure  and  as  to  letting  in  evidence  at  the  hearing 
as  to  value  after  affidavit  once  put  in  under  ord.  39B, 
rr.  31,  32,  of  the  County  Court  Bules  of  1892*,  and 
allowed  to  pass  unchallenged — on  this  point  I  held 
that,  subject  to  granting  an  adjournment  if  required, 
I  was  bound  to  let  the  evidence  in.  It  was  urged 
before  me  that  the  inflexible  practice  of  the  Admiralty 
Division  is  to  reject  such  evidence  at  the  hearing ; 
but,  as  I  pointed  out,  the  jurisdiction  of  the  county 
courts  is  a  mere  creation  of  Acts  of  Parliament  and 
orders,  and  has  no  inherent  rights  of  its  own  as  to 
procedure,  like  those  which  attach  to  the  proceedings 
in  the  High  Court,  and  the  words  of  the  rule  96  I 
have  referred  to  seem  to  me  to  be  solely  connected 
with  the  question  of  arrest ;  and  as  the  rule  does  not 
in  positive  words  say  that  the  county  court  judge  is 
not  to  let  further  evidence  in  at  the .  hearing,  I  feel 
bound  to  admit  it. 

2.  On  the  merits  I  decided  the  value  of  the  vessel 
and  fish  salved  was  £320.  I  allowed  an  eighth  for 
salvage  services  and  added  £40  for  loss  of  fish 
through  absence  from  the  fishing  ground,  making  £80 
in  all,  the  £80  to  include  the  £75  in  oourt,  with 
costs. 

Nov  6. — The  appeal  now  came  on  before  the  Presi- 
dent (Sir  Frances  Jeune)  and  Bruce,  J.  (the  latter 
sitting  as  a  judge  of  the  Probate,  Divorce,  and 
Admiralty  Division  in  the  absenoe  of  Barnes,  J.),  and 
the  hearing  was  continued  on  November  7. 

*  These  rules  are  set  out  in  the  judgment  of  the 
appellate  oourt. 

(a.)  Reported  by  C.  F.  Jkmmett,  Esq.,  Barrister- 
at-Law. 
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High  Coubt. 


1  The  Aboo." 


High  Court. 


Sir  W.  Phillimore  and  Nelson,  for  the  appellants, 
defendants  in  the  court  below. 

Butler  Aapinall,  for  the  respondents. — The  Argo 
was  never  arrested,  and  there  is  no  rule  in  the  County 
Court  Rules,  1892,  requiring  plaintiffs  in  salvage 
suits  to  refrain  in  oases  where  the  salved  property  is 
not  under  arrest  from  bringing  before  the  court  the 
best  evidence  they  can  at  the  trial  as  to  the  value  of 
that  salved  property. 

Sir  W.  Phillimore  was  not  called  on  to  reply. 

Jeune,  P. — In  this  case  the  sum  of  £75  was 
tendered  and  paid  into  court,  and  there  was  an 
affidavit  as  to  the  value  of  the  vessel,  fixing  her  value 
at  £140.  No  agreement  was  come  to  as  to  the  value, 
and  no  appraisement  was  asked  for  by  the  plaintiffs, 
but  it  would  seem,  from  the  notes  of  the  learned  judge 
of  the  court  below,  that,  after  a  time — on  the  22nd  of 
November — the  solicitors  for  the  plaintiffs  wrote  as 
follows  : — "  We  have  received  affidavit.  You  cannot 
expect  us  to  accept  your  affidavit  as  to  value."  To 
this  the  solicitors  for  the  defendants  reply :  "  Our 
estimate  is  ample.  If  you  intend  to  dispute  this  at 
the  trial,  we  must  ask  you  to  give  us  notice,  that  we 
may  be  ready  at  the  trial." 

The  result  is,  I  think,  that  no  formal  notice  was 
given;  but,  when  the  trial  came  on,  evidence  was 
tendered  to  show  that  the  salved  smack  was  of  greater 
value  than  the  value  mentioned  in  the  affidavit.  The 
learned  county  court  judge  considered  whether  or  not 
he  ought  to  receive  the  evidence  as  to  value  then, 
tendered,  and  he  held,  undoubtedly,  that  he  was 
bound  to  receive  it.  After  hearing  it,  he  came  to  a 
conclusion  which  put  the  value  of  the  vessel 
considerably  higher  than  £140. 

The  County  Court  Rules  now  in  force  which  apply 
to  this  case  are  rules  30,  31,  and  32  of  order  33B  of 
the  County  Court  Rules  of  1892,  and  these  rules  pro- 
vide as  follows : — 

Rule  30. — Where,  in  an  admiralty  action,  the 
amount  sued  for  is  paid  into  court,  together  with 
costs,  or  the  security  completed,  or  the  plaintiff 
requires  it,  the  registrar  shall  deliver  to  the  party 
applying  for  the  same  an  order  directed  to  the  high 
bailiff  of  the  court,  authorizing  and  direoting  him, 
upon  payment  of  all  costs,  charges,  and  expenses 
attending  the  custody  of  the  property,  to  release  it 
forthwith. 

Rule  31. — Notwithstanding  the  last  preceding  rule, 
the  property  in  an  admiralty  action  for  salvage  shall 
not  be  released,  except  with  the  consent  of  the  plain- 
tiff, until  its  value  has  been  agreed,  or  an  affidavit 
of  value  filed  on  behalf  of  the  party  seeking  the 
release,  unless  the  court  or  the  judge  shall  otherwise 
order. 

Rule  32.— If  the  plaintiff  is  dissatisfied  with  the 
value  mentioned  in  the  affidavit  filed  under  the  pre- 
ceding rule,  he  shall  be  entitled  to  have  the  value 
ascertained  by  appraisement,  and  for  such  purpose  shall 
file  a  praecipe.  The  costs  of  such  appraisement  shall 
be  in  the  discretion  of  the  court. 

I  do  not  think  it  necessary  to  compare  those  rules 
with  the  earlier  rules.  I  agree  that  the  main  differ- 
ence is  the  addition  in  rule  32,  which  made  it  clear 
that  the  plaintiff  has  the  right  of  appraisement  if  he 
is  dissatisfied  with  the  value  given  in  the  affidavit  of 
value.  Nor  do  I  think  it  necessary  to  compare  these 
rules  with  the  rule  of  the  High  Court,  because  the 
latter  rule  is  not  a  perfect  expression  of  the  law  on 
the  subject,  since  it  is  intended  as  a  complement  to 
the  well-known  practice  of  the  High  Court. 

These  rules  stand  as  the  code  by  which  the  county 
court  is  to  be  governed,  and  it  is  contended  by 
counsel  for  the  respondents,  following  the  view  which 


presented  itself  favourably  to  the  learned  judge,  that 
the  words  of  rule  31  are  solely  connected  with  the 
subject  of  arrest.  I  am  unable  to  agree  with  thai 
view.  The  rules  refer  to  arrest  because  they  pwecribe 
that,  notwithstanding  the  provision  as  to  rebate, 
under  rule  30,  in  the  one  case  of  salvage,  the  idea* 
is  not  to  take  place  until  the  value  has  been  agreed 
upon  or  an  affidavit  of  value  filed;  but  it  appears  to  me 
that  the  power  and  effect  of  the  rules  are  not  ex- 
hausted or  intended  to  be  exhausted  by  their  applica- 
tion to  cases  where  a  release  is  required.  They 
provide,  further,  for  a  determination  of  the  value  oi 
the  res  before  the  trial  in  the  case  of  salvage,  became 
they  lay  down  that,  notwithstanding  that  the  foil 
amount  may  be  paid  into  court  and  security  for  coals 
given,  the  release  shall  in  salvage  cases  not  be  allowed 
until  the  value  has  been  determined  by  agreement, ty 
affidavit,  or  by  appraisement.  Now,  why  is  that 
provision  made  ?  Clearly,  it  seems  to  me,  for  tht 
purpose,  first,  of  tender,  and,  secondly,  of  determining 
what  the  value  of  the  res  is  to  be  taken  to  be  at  the 
trial.  | 

Having  got  so  far,  it  appears  to  me  clear  that  a 

Slaintiff  who  is  dissatisfied  with  the  affidavit  ought  to 
emand  an  appraisement,  and  in  every  ordinary  caae  i 
—I  do  not  like  to  go  so  far  as  to  say  in  every  caae- 
the  judge  ought  to  insist  upon  the  value  being  deter-  j 
mined,  either  by  affidavit  if  the  value  is  uncontested,  & 
by  appraisement  if  the  value  is  contested.  I  do  not  j 
say  that  the  court  has  no  power  to  go  beyond  at  l 
appraisement,  or,  where  there  is  no  appraisement,  that 
the  court  has  no  power  to  try  the  value  of  the  r*.  I 
am  not  saying  that  no  such  case  is  possible,  becans) 
the  circumstances  may  be  such  as  to  justify  thij 
course ;  but  the  rules  appear  clearly  to  me  to  Doiaj 
to  a  regular  course  to  be  pursued,  and  it  ia  wise,  I 
think,  to  insist  that,  as  a  regular  practice,  there  ahal 
be,  in  case  of  dispute,  an  appraisement.  It  is  obnos* 
that,  not  only  is  that  following  as  closely  as  po»* 
what  is  the  practice  in  the  High  Court,  but  it  l 
extremely  important  that  the  value  of  the  ra  shall  W 
determined  at  the  moment  when  it  may  best  he  dst* 
mined,  and  in  a  way  which  is  economical,  rather  thai 
be  left  to  the  disputed  evidenoe  of  experta  at  jtt 
trial.  I  think,  therefore,  that  the  rules  pri^k* 
course  which  ought  to  be  followed  in  almost  «* 
case.  The  learned  judge's  view,  as  expressed  in 
judgment  he  has  delivered,  clearly  was  that  he ' 
bound  to  take  the  evidence,  and,  as  I  have  said 
his  reason  was  that  he  thought  role  31  was 
connected  with  the  release  of  salved  property.  I« 
obliged  to  say  that  the  learned  judge  was  n"8^IJ 
that  view.  He  should,  I  think,  have  ©^^^i 
discretion  whether,  in  the  particular  case,  the  plain" 
should  not  be  held  bound  by  the  affidavit. 

The  learned  judge  did  not  exercise  that  discrete! 
and  therefore,  I  think,  we  are  bound  to  consider  i 
matter,  and  to  exercise  the  discretion  which  he  mm 
have  exercised.  Exercising  that  discretion,  in. 
the  circumstances  of  the  case  it  seems  to  me  dj 
that  the  evidenoe  ought  not  to  have  been  gone  ■ 
The  learned  judge  ought  to  have  said  that  the  ra 


circumstances,  no  injustice  would  be  done  by 
them  bound  by  the  affidavit;  and  that,  on  the  S 
trary,  injustice  would  be  done  to  the  defendants 
taking  the  evidence.  Therefor©,  I  think  he 
to  have  held  the  affidavit  to  have  been  oonolsl 
evidenoe  of  the  value  of  The  Argo* 

But  there  is  another  question.  Assuming  that 
judge  was  light  in  going  into  that  evidenoe,  oaj 
one  to  say  that  his  conclusion  was  not  rig**; 
observe  that  the  only  evidence  given  by  the  pu>" 
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Cotjbt  op  Appeal. 


In  he  Bowling  and  Welby's  Contkaot. 


Coxtet  of  Appeal. 


was  the  evidence  of  a  person  interested,  and  the 
evidence  on  the  other  side  was  the  evidence  of  several 
witnesses;  one,  at  last,  was  disinterested,  and  another 
was  connected  with  the  insurance.  I  am  quite  unable 
to  oome  to  the  conclusion,  on  the  whole  of  the  evi- 
dence, that  the  learned  judge  was  right  in  taking  the 
higher  value ;  and,  if  it  were  necessary,  I  should  be 
prepared  to  decide  that  the  value  given  in  the  affi- 
davit was  approximately  the  real  value. 

There  are  two  grounds  for  allowing  this  appeal — 
first,  that  the  learned  judge  ought  to  have  held  the 
plaintiffs  bound  by  the  affidavit ;  and,  secondly,  that, 
on  the  evidence  taken,  the  value  was  put  too  high  by 
the  learned  judge. 

The  result  is  that,  inasmuch  as  the  learned  judge 
in  taking  the  higher  value  thought  that  £80  was  the 
proper  amount  to  be  awarded ,  if  he  had  considered  that 
the  true  value  of  the  vessel  was  only  £140  he  would 
nndoubtedly  have  considered  that  £75  was  sufficient. 
Therefore  I  think  the  tender  was  sufficient,  and  under 
those  circumstances  the  decision  of  the  learned  judge 
most  be  varied  by  declaring  accordingly. 

Bruce,  J. — I  agree  with  the  President,  and  I  have 
nothing  to  add  to  his  judgment. 

Appeal  allowed;  causeretained  and  tender  pronounced 
f<». 
Solicitors  for  the  appellants,  Laverack  &  Sons, 
Solicitors  for  the  respondents,  Jackson  <fc  Co* 


tftoutt  of  appeal. 

From  Chan.  Div.  \ 

(Lord  Halsbury ;  and  Lindley  \  Maroh  14. 

and  A.  L.  Smith,  L.JJ.)       ) 
In  re  Bowling  and  Welby's  Contract,  (a.) 
Company — Unregistered  building  society — Company  of 
few  than  seven  members — Winding-up  order — Juris- 
diction—Sale by  liquidator— Companies  Act,  1862  (25 
*26  Vict.c.  89),  s.  199. 

The  court  has  no  jurisdiction  under  section  199  of  the 
tympanies  Act,  1862,  to  make  an  order  for  the  winding 
■J>  of  an  unregistered  building  society  whose  members  are 
M  more  than  seven  in  number.  Such  an  order,  if 
tode,  might  be  binding  on  the  society ,  but  would  not  be 
binding  on  an  outsider  who  challenged  it. 

Meld,  therefore,  that  the  liquidator  appointed  in  pur- 
suance of  such  an  order  cannot  make  a  good  title  to 
*Qperty  of  the  society  so  as  to  force  his  title  on  a  pur- 
haser. 

Decision  of  Stirling,  J.,  ante,  p.  216,  affirmed. 
Jn  re  Padstow  Total  Loss,  &c,  Corporation,  30 
F.  R.  326,  20  Ch.  D.  137,  explained. 

Appeal  from   a  decision  of  Stirling,  J.  (reported 
ife,  p.  216),  where  the  facts  sufficiently  appear. 
|  The  liquidator  appealed. 

\  Buckley,  Q.C.,  and  Percy  Wheeler,  for  the  appellant. 
LThe  society  consisted,  in  fact,  of  more  than 
Wen  members,  because  the  estates  of  deceased 
limbers  must  be  reckoned.  The  word  "  members  " 
i  section  199  of  the  Companies  Act,  1862,  does  not 
toessarily  mean  shareholders.  The  past  members 
fan  unregistered  society  remain  liable  all  their  lives 
r  debts  contracted  during  their  period  of  member- 
lp.  Moreover,  the  executors  of  a  deceased  member 
§  liable  to  be  put  on  the  list  of  contributories  to  the 
tent  of  the  assets  in  their  hands. 

l)  Reported  by  W.  Shallcross  Goddabd,  Esq., 
Barrister-at-Law. 


They  referred  to  New  Zealand  Gold  Extraction  Co.  v. 
Peacock,  [1894]  1  Q.  B.  622;  In  re  South  London  Fish 
Market  Co.,  37  W.  B.  3,  39  Ch.  D.  324 ;  In  re  Bolton 
Benefit  Loan  Society,  28  W.  R.  164,  12  Ch.  D,  679; 
Alexander  v.  Mills,  19  W.  R.  310,  L.  R.  6  Ch.  App.  124; 
In  re  Doncaster  Permanent  Benefit  Building  Society,  15 
W.  R.  102,  L.  R.  3  Eq.  158 ;  In  re  Sheffield  and 
South  Yorkshire  Permanent  Benefit  Building  Society, 
22  Q.  B.  D.  470,  37  W.  R.  Dig.  29;  In  re  Blackburn 
and  District  Benefit  Building  Society,  32  W.  R.  159,  24 
Ch.  D.  437 ;  Part's  case,  18  W.  R.  977,  L.  R.  10  Eq. 
622 ;  Ex  parte  BlakeUy's  Executors,  3  Mac.  &  G.  726? 

Warrington,  Q.C.,  and  Dibdin,  for  the  purchaser. — 
The  liability  for  past  debts  may  still  exist,  but  that 
does  not  constitute  continuing  membership :  In  re 
West  Riding  of  Yorkshire  Permanent  Benefit  Building 
Society,  39  W.  R.  74,  45  Ch.  D.  463.  The  executors 
of  deceased  members  cannot  be  members. 

Wheeler  replied. 

Lord  Halsbury. —  I  am  of  opinion  that  this 
appeal  ought  to  be  dismissed,  with  costs.  I  look 
upon  the  199  th  section  as  having  enacted  what 
there  must  be,  in  order  to  start  this  machinery  of 
winding  up—namely,  the  required  number,  that  is 
exceeding  seven,  of  persons  who  are  actually  members* 
I  think  that  the  language  is  susceptible  of  no  other 
construction.  I  cannot  read  it  as  meaning  either 
"  actual  members,  or  persons  who,  once  having  been 
members,  are  liable  to  be  contributories  ";  and  those 
are  the  words  which  must  be  put  in  in  order  to  give 
it  that  construction.  The  statute  itself  draws  a  dis- 
tinction between  past  members,  whether  past 
members  be  persons  once  members,  and  who,  there- 
upon, are  contributories,  and  actual  members.  It  is, 
therefore,  to  my  mind,  impossible  to  give  the  con- 
struction contended  for  to  the  199th  section. 

That  leads  me  to  consider  what  is  the  effect  of  the 
order  that  has  been  made  for  winding  up,  and  which  in 
some  sense  may  be  said  to  have  been  res  judicata. 
I  should  think  it  probable  that  that  order  until 
appealed  against  is  binding  on  the  association  as  an 
association,  and  on  everybody  claiming  under  the 
association  or  taking  a  title  under  it,  but  I  cannot 
agree  that  it  is  binding  or  incapable  of  being  chal- 
lenged by  persons  who  have  rights  outside  the 
association,  and  therefore  I  think  it  cannot  be 
considered  a  judgment  in  rem  for  all  time  and  as 
against  all  persons.  If  it  can  be  challenged  by  an 
outside  person,  of  oourse  the  result  is  conclusive 
against  the  present  application.  I  have  said  that, 
because  that  is  enough  to  decide  this  case,  but  I  do 
not  desire  to  be  understood  to  say  that  if  I  had  come 
to  a  different  conclusion,  all  the  difficulty  would  be 
removed.  I  do  not  wish  to  oonclude  myself  by  any 
abstract  proposition  on  the  subject,  but  in  a  case  of 
this  sort,  bristling  with  difficulties  of  facts  to  be 
determined,  and  then  questions  of  law  to  be  deter- 
mined upon  those  questions  of  facts,  I  should  be 
very  sorry  to  be  a  party  to  a  decision  which  would 
force  upon  an  unwilling  purchaser  any  such  title  as 
this  is.  I  ask  myself  what  would  happen  if  he 
wanted  to  raise  money  on  such  a  title  as  this  with 
regard  to  any  property.  I  know  full  well  the 
practical  answer  of  a  man  of  business  would  be  that 
he  would  not  look  at  such  a  piece  of  property  with 
such  a  title.  Therefore,  I  am  of  opinion  that  the 
judgment  of  Stirling  J.,  is  right,  and  that  this  appeal 
ought  to  be  dismissed,  with  costs. 

Lindley,  L.  J. — I  am  of  the  same  opinion.  This 
case  has  raised  questions  of  some  importance,  and  I 
will  deal  with  those  which  are  really  materia  to  the 
decision  of  the  appeal. 

In  form  the  question  is  whether  the  liquidator  of  the 
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oompany,  which  I  will  refer  to  presently,  oan  make  a 
good  title  to  some  land  which  purports  to  be  vested  in 
him  under  section  203  of  the  Companies  Act,  1862. 
That  will  depend  on  whether  this  oompany  is  one  which 
could  be  properly  wound  up  under  part  8  of  the  Act, 
section  199.  The  liquidator's  case  is  this :  "  Here  is  a 
company  which  has  been  ordered  to  be  wound  up. 
I  have  been  appointed  its  liquidator,  I  have  got  an 
order  under  section  203  vesting  in  me  the  property 
of  the  company  which  is  held  by  trustees  for  the 
oompany,  and  I  desire  to  sell  under  the  direction  of 
the  court ;  I  thereupon  put  this  property  up  for  sale, 
and  the  purchaser  declines  to  complete."  The  pur- 
chaser declines  to  complete  because  he  is  not  satis- 
fied that  he  will  get  a  good  title ;  and  when  I  look 
into  it  I  am  not  satisfied  that  he  will  gee  a  good 
title ;  indeed,  I  think  he  will  get  a  bad  one. 

The  question  turns  on  the  validity  of  the  winding- 
up  order.  If  that  is  right,  no  one  quarrels  with  the 
appointment  of  the  liquidator,  or  with  the  vesting 
order  made  under  section  203.  In  order  to  investi- 
gate this  question  about  the  winding-up  order  we 
must  look  at  the  jurisdiction.  The  oompany  itself  is 
the  Leeds  and  Yorkshire  Benefit  Building  Society, 
which  came  into  existence  in  1851  under  the  provi- 
sions of  the  then  Building  Societies  Act,  &  &  7  Will. 
4,  c.  32.  That  has  been  repealed  by  a  subsequent 
Act  passed  in  1874,  but  the  repeal  need  not  be  further 
alluded  to.  The  society  never  was  registered  under 
the  Companies  Act,  or  any  part  of  it,  and  it  was 
formed  in  the  way  I  have  mentioned.  A  petition 
to  wind  it  up  as  an  unregistered  oompany  was 
presented  under  section  199.  Now,  then,  what 
are  the  conditions  which  must  be  complied  with 
in  order  to  give  the  court  jurisdiction  to  wind 
up  what  is  here  called  an  unregistered  com- 
pany. It  must  be  some  partnership,  association,  or 
oompany  "  consisting  of  more  than  seven  members." 
It  seems  to  me  that  the  only  interpretation  of  that  is 
"  consisting  of  more  than  seven  members  at  the  time 
of  the  winding  up."  I  threw  out  a  suggestion  that 
it  might  have  a  wider  meaning,  but  I  do  not  think,  for 
a  reason  I  will  give  presently,  that  that  oan  be  the 
right  meaning.  What  is  the  meaning  of  * '  members ' '  P 
It  must  mean  members  of  all  partnerships  or  asso- 
ciations (except  railway  companies)  which  are  not 
registered  under  this  Act.  You  must  find  out  what 
is  meant  bv  the  statute.  You  cannot  say  that  there 
is  any  definite  meaning  given  to  "  members "  as 
applying  to  all  particular  societies  to  be  wound  up 
under  this  Act.  The  Building  Societies  Act  of  Will. 
4  does  not  throw  any  light  upon  it.  Building 
societies'  rules  are  not  very  intelligible,  framed  as 
they  usually  are,  and  it  is  not  very  easy  to  find  out 
what  constitutes  a  member  of  this  particular  society ; 
but  if  you  do  look  at  the  rules,  it  means,  I  think,  a 
person  who  subscribes  to  the  funds  of  the  association, 
and  who  is  admitted  a  member  on  the  payment  of  a 
certain  fee ;  and  every  member  who  pays  his  fees  is 
entitled  to  a  share.  Now,  did  this  society  then  con- 
sist of  seven  members  when  this  winding  up  hap- 
pened ?  It  seems  to  me  that  the  answer  to  that  is 
unquestionably,  No.  [His  lordship  then  considered 
the  questions  of  membership  of  deceased  members, 
and  trustees  of  bankrupt  members,  and  pointed  out 
that  they  could  not  become  members,  and  continued : — ] 

The  oonviotion  at  which  I  have  arrived  is  that  which 
was  entertained  by  the  Master  of  the  Bolls  in  the 
Bolton  Society's  case  and  in  The  South  London  Fish 
Market  Co.'s  case.  Then  comes  the  question,  What 
jurisdiction  is  there  ?  I  see  none.  That  raises  another 
question.  Is  the  order  a  binding  order  on  every  one 
as  long  as  it  lasts  ?  If  it  is,  that  will  enable  the 
liquidator  to  go  on.  I  cannot  find  anything  of  the 
kntd.      There  are  some  expressions  of  the  present 


Master  of  the  Bolls  in  the  case  of  In  re  Padstow  TM 
Loss  and  Collision  Association  Corporation,  30  W.  B. 
326,  20  Oh.  D.  145.  There  is  this  passage  which 
I  will  read.  Brett,  L.  J.  (as  he  was  then),  says :  "  In 
this  case  an  order  has  been  made  to  wind  up  an 
association  or  corporation  as  such.  That  order  wai 
the  order  of  a  superior  court,  which  superior  court  has 
jurisdiction  in  a  certain  given  state  of  facts  to  make  a 
winding-up  order,  and  if  there  has  been  a  mistake 
made,  it  is  a  mistake  as  to  the  facts  of  the  particular 
case,  and  not  the  assumption  of  a  jurisdiction  which 
the  court  had  not.  I  am  inclined,  therefore,  to  say 
that  this  order  could  never,  so  long  as  it  existed,  be 
treated  either  by  the  court  that  made  it,  or  by  any 
superior  court  as  a  nullity,  and  that  the  only  way  of 
getting  rid  of  it  was  by  appeal."  I  have  read  that 
passage  because  I  think  that  is  the  strongest  expression 
of  opinion  that  oan  be  found  in  the  books  to  the 
effect  that  a  winding-up  order  oan  only  be  disputed 
on  appeal.  Now  the  court,  in  deciding  that  case, 
was  dealing  with  an  appeal  from  a  winding-up  order, 
and  it  was  an  appeal  by  a  contributory,  it  was  a 
case  of  one  of  those  illegal  companies  which,  being 
illegal,  there  was  no  jurisdiction  to  wind  up ;  and 
the  winding-up  order  having  been  made,  what  I 
think  Brett,  *L.  J.,  must  have  meant  was  that,  until  the 
order  was  set  aside  by  the  appeal,  the  company  could  not 
be  prejudiced,  nor  could  any  person  paying  under  it 
I  do  not  think  he  could  have  intended  to  go  the 
length  of  saying  that  any  person  who  was  no  party 
to  the  litigation  at  all  and  was  not  claiming  through 
the  oompany  at  all  was  to  be  bound  by  a  winding-op 
order  being  made,  which  there  was  no  jurisdiction  to 
make.  A  purchaser  cannot  be  bound  at  all  unless  it 
is  a  judgment  in  rem,  and  I  do  not  think  the  present 
Master  of  the  Bolls  thought  there  was  one.  I  allnae 
to  that  because  it  is  very  important ;  because,  if  the 
liquidator  made  out  that  this  was  unimpeachable,  he 
would  make  out  a  perfectly  good  title ;  bat  a  par- 
chaser  is  entitled  to  look  into  it  and  see  whether  it  is 
so.  If  he  can  show  that  this  order  has  been  made  by 
a  court  which  had  no  jurisdiction  to  make  it,  it  cots 
away  the  title  of  the  liquidator  who  claims  under  it 
The  consequence  is  that  this  appeal  must  be  dis- 
missed. 

A.  L.  Smith,  L. J.  —  In  this  case  the  true 
question  depends  upon  the  true  construction 
of  section  199  of  the  Act  of  1862.  The  point 
may  be  very  shortly  stated.  The  words  are  these, 
"any  partnership,  association,  or  oompany  consistiiig 
of  more  than  seven  members  may  be  wound  up. 
What  is  the  meaning  of  that  ?  Does  it  mean  that 
any  partnership,  association,  or  company  consisting 
of  more  than  seven  persons  who  may  at  one  tune 
have  been  shareholders,  but  have  withdrawn,  and  at* 
still  liable  as  contributories ;  or  does  it  mean  any 
company  consisting  of  seven  members  who  ate 
actually  members  at  the  time  when  the  winding  sp 
order  is  sought  to  be  obtained?  This  section  dost 
not,  in  my  judgment,  stand  alone  on  this  point, 
because  if  you  look  at  section  48  and  if  you  tarn  to 
section  79  it  seems  to  me  that  both  sections  48  and  7f  i 
point  to  the  fact  of  there  being  less  than  seres 
members — that  is,  actual  members — at  the  time  wham 
the  section  points  to ;  and  in  section  199,  of  there  beiafH 
more  than  seven  members  at  the  time  which  is 
suggested.  It  seems  to  me,  therefore,  that  as 
the  construction  of  this  section  the  matter  is  tol 
clear.  I  am  clearly  of  opinion  that  this  order 
made  by  the  learned  county  court  judge 
jurisdiction,  and  that  on  the  true  construction  of 
section  there  were  not  more  than  seven  members. 

But  then  it  is  said  that  the  winding-up  order  is  a 
judgment  against  all  the  world.    It  may  be  thai  it 
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is  s  judgment  binding  on  those  who  were  members 
of  the  company — and  the  company  itself,  but  it  is  not 
a  judgment  binding  on  a  person  who  is  a  stranger, 
and  who  is  now  attempting  to  resist  having  a  title  forced 
upon  him,  through  an  order  which  the  court  holds  to 
be  invalid  and  made  without  jurisdiction.  In  my 
opinion  it  does  not  bind  the  purchaser  at  all,  ana 
under  those  circumstances  the  purchaser  is  entitled 
to  take  the  objection  which  he  does,  and  that,  there- 
fore, the  judgment  of  Stirling,  J.,  should  be  affirmed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  A.  Scott  Lawson,  for 
Jones,  Son,  &  Tannett,  Leeds. 

Solicitors  for  the  respondent,  Vincent  <fc  Vincent,  for 
North  <fe  Sons,  Leeds. 


From  Q.  B.  Div.         , 
(Lord  Esher,  M.R.,  and  [  March  4. 

Lopes  and  Bigby,  L. JJ.  ; 

Guardians  of  West  Ham  Union,  Appellants. 

Churchwardens,  Overseers,  and  Guardians  of 

St.  Matthew,  Bethnal  Green,  Respondents,  (a.) 

Poor  law — Costs — Limit* ttion  of  time — Judgment  order- 
ing guardians  to  pay  costs — Taxation — "  Debt,  claim, 
or  demand  incurred  or  become  due "  —  Poor  Law 
{Payment  of  Debts)  Act,  1859  (22  &  28  Vict.  c.  49), 
s.  1. 

By  section  1  of  22  ifc  23  Vict.  c.  49,  "  With  respect  to 
any  debt,  claim,  or  demand  which  may  be  lawfully  in- 
curred by  or  become  due  from  the  guardians  of  any  union 
or  parish,  such  debt,  claim,  or  demand  shall  be  paid 
within  the  half-year  in  which  the  same  shall  have  been 
incurred  by  or  become  due,  or  within  three  months  after 
the  expiration  of  such  half -year,  but  not  afterwards. 

Held,  that  a  judgment  of  the  House  of  Lords  ordering 
guardians  to  pay  the  costs  of  an  appeal  creates  a  "  debt, 
claim,  or  demand*7  within  the  meaning  of  the  above 
section  from  the  time  when  the  judgment  is  pronounced, 
and  ftfd  from  the  time  when  the  costs  are  taxed  ;  and 
therefore  the  liability  of  the  guardians  to  pay  the  costs  is 
barred  at  the  end  of  three  months  after  the  expiration  of 
the  half-year  within  which  the  judgment  was  pronounced, 
though  the  costs  are  not  taxed  until  after  the  expiration 
of  that  half-year. 

Appeal  from  an  order  of  the  Queen's  Bench 
Division  (Wills  and  Wright,  JJ.) 

On  the  20th  of  March,  1894,  the  House  of  Lords 
reversed  the  decision  of  the  Court  of  Appeal  in  a  poor 
law  settlement  case,  and  ordered  the  respondents  to 
pay  the  costs,  the  cause  to  be  remitted  to  the  Queen's 
Bench  Division  (see  42  W.  B.  573,  [1894]  A.  C.  230). 
A  question  having  arisen  as  to  whether  the  House  of 
Lords  had  power  to  make  any  order  as  to  oosts,  the 
House  refused  to  alter  their  judgment,  saying  that  if 
it  turned  out  that  per  incuriam  costs  had  been  given 
when  there  was  no  power  to  give  them  or  to  enforce 
them  they  would  not  be  enforced  (see  [1894]  A.  C,  at 
p.  242). 

The  judgment  was  accordingly  drawn  up  on  the 
18th  of  June,  being  dated  as  of  the  20th  of  March, 
and  on  the  10th  of  July  the  costs  in  the  House  of 
Lords  were  taxed  at  £298,  and  on  the  3rd  of  August 
the  taxing  officer's  certificate  was  issued. 

On  the  24th  of  October  the  judgment  of  the  House 
of  Lords  was  made  a  rule  of  the  Queen's  Bench 
Division  for  the  purpose  of  enforcing  payment  of  the 
costs  so  taxed. 

(a.)  Reported  by  W.  P.  Barky,  Esq.,  Barrister-at- 
Law. 


The  Divisional  Court  on  the  20th  of  December,  on 
the  application  of  the  respondents,  granted  a  stay  of 
execution  in  respect  of  these  oosts,  upon  the  ground 
that,  as  they  had  not  been  paid  within  the  poor  law 
half-year  in  which  they  were  incurred  (namely,  the 
25th  of  March)  or  within  three  months'  afterwards, 
the  time  for  their  payment  had  elapsed. 

Section  1  of  22  &  23  Vict.  c.  49  :  "  With  respect  to 
any  debt,  claim,  or  demand  which  may,  after  the 
passing  of  this  Act,  be  lawfully  incurred  by  or 
become  due  from  the  guardians  of  any  union  or 
parish,  .  .  .  such  debt,  claim,  or  demand  shall 
be  paid  within  the  half-year  in  which  the  same  shall 
have  been  incurred  or  become  due,  or  within  three 
months  after  the  expiration  of  such  half-year,  but 
not  afterwards.    .     .     ." 

The  appellants  appealed. 

J  elf,  Q.O.,  and  R.  Cunningham  Glen,  for  the 
appellants. — The  judgment  of  the  House  of  Lords  did 
not  make  the  costs  a  "debt"  until  the  oosts  were 
taxed  on  the  10th  of  July.  It  is  similar  to  a  case 
where  an  amount  is  to  be  settled  by  arbitration,  in 
which  case  no  debt  arises  until  the  amount  is  so 
settled.  That  being  so,  the  "  debt "  was  incurred  in 
the  poor  law  half-year  ending;  on  the  29th  of 
September,  and  the  three  months  had  not  expired 
when  the  stay  of  proceedings  was  granted  on  the  20th 
of  December.  •  [Lopes,  L.J.,  referred  to  Seton  on 
Decrees,  5th  ed.,  p.  747,  which  says  that  the  House  of 
Lords  may  enforce  its  own  order  as  to  oosts  while 
sitting.)  The  appellants  could  not  have  taken  any 
steps  to  make  the  judgment  of  the  House  of  Lords  a 
rule  of  the  Queen's  Bench  Division  until  the  formal 
judgment  was  drawn  up  and  the  oosts  taxed.  The 
appellants  used  all  due  diligence  and  took  all  necessary 
proceedings,  and  even  if  they  are  out  of  time  under 
section  1  of  22  &  23  Vict.  o.  49  they  are  protected  by 
section  4. 

Finlay,  Q.C.,  and  Beven,  for  the  respondents,  were 
not  called  upon. 

Lord  Esher,  M.B. — In  my  opinion  the  order  of 
the  Divisional  Court  was  right.  The  judgment  of  the 
House  of  Lords  on  the  20th  of  March  created  a  judg- 
ment debt.  It  was  an  absolute  judgment  the  moment 
the  question  was  put  to  the  House,  and  the  resolution 
taken  upon  it.  The  House  does  not  assume  at  that 
moment  to  state  the  precise  formal  terms  in  which  its 

Sdgment  is  to  be  drawn  up.  The  officer  of  the 
ouse  may  have  to  lay  its  terms  before  the  solicitors 
or  counsel  in  the  case  before  it  is  finally  settled,  but 
when  finally  settled  it  is  the  judgment  of  the  House 
as  originally  pronounced.  That  judgment  in  this  case 
was  pronounced  on  the  20th  of  March,  and  it  created 
the  debt  for  costs.  That  is  a  debt  incurred  by,  or 
become  due  from,  the  guardians  of  the  union  within 
the  meaning  of  *  section  1  of  22  &  23  Vict.  c.  49,  and 
the  guardians  cannot  be  compelled  to  pay  that  debt 
after  the  expiration  of  three  months  from  the  end  of 
the  half-year  within  which  it  was  incurred  or  became 
due.  It  comes  within  the  plain  words  of  the  section, 
and  the  appeal  must  be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The 
question  as  to  whether  the  House  of  Lords  had  power 
to  give  these  costs  does  not  arise.  In  my  opinion  this 
debt  for  costs  became  due  on  the  20th  of  March,  when 
the  judgment  of  the  House  of  Lords  was  pronounced. 
That  was  five  days  before  the  end  of  the  poor  law 
half-year,  and  therefore  the  debt  should  have  been 
paid  within  the  three  months  after  the  expiration  of 
that  half-year.  It  is  said  that  this  creates  a  hardship. 
I  do  not  xnow  whether  it  does  or  net ;  we  have  only 
to  construe  the  statute.  The  object  of  the  statute  is 
to  prevent  subsequent  ratepayers  from  having  to  pay 
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debts  incurred  in  previous  years.  I  am  therefore 
of  opinion  that  the  decision  of  the  Divisional  Court  is 
right. 

Eigby,  L.J. — I  am  of  the  same  opinion.  I  am 
inclined  to  think  that  the  House  of  Lords  had  power 
to  order  the  respondents  to  pay  the  costs  of  the  appeal 
in  that  House,  but  the  question  does  not  arise,  because 
it  seems  to  me  that  the  judgment  of  the  House  of 
Lords  of  the  20th  of  March  created  a  "  debt,  claim, 
or  demand  "  within  the  meaning  of  section  1  of  22  & 
23  Vict.  o.  49,  and  the  time  limited  for  enforcing  pay- 
ment was  three  months  from  the  25th  of  March ;  nor 
have  the  appellants  brought  themselves  within  the 
exemption  contained  in  section  4.  The  truth  is,  that 
the  appellants,  when  they  found  the  time  passing 
within  which  tbey  could  enforce  payment,  ought  to 
have  applied  to  the  House  of  Lords  to  enforce  its  own 
order  as  to  costs.  They  are  now  too  late  to  enforce 
payment. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  F.  E.  Hilleary. 

Solicitor  for  the  respondents,  R.  Voss,  for  IF.  T. 
Howard. 


March  30. 


fttgf)  Court  of  SJuatu*. 

Chan.  Div.  } 
North,  J.  j 

Parkinson  v.  Wainweight  &  Co.  (Limited)  and 

WAINWRIGHT.  (a.) 

Company— Practice  -  Debenture-holder* s    action — Form 
of  order. 

A  debenture-holder  suing  on  his  own  behalf  to  enforce 
his  security  is  not  entitled  as  a  matter  of  course  to  a 
declaration  similar  to  that  in  Perry  v.  Clutton  Coal 
Co.,  Seton,  oth  ed.,  p.  1685;  but,  where  all  persons 
interested  are  parties,  such  a  declaration  is  a  convenient 
preface  to  the  judgment  of  the  court,  and  should  be 
inserted  according  to  Vie  usual  practice  of  the  Chancery 
Division. 

Action  by  a  debenture-holder,  brought  on  as  a 
short  cause. 

Parkinson,  the  plaintiff,  was  the  holder  of  the  bnly 
first  mortgage-debentures  issued  by  the  defendant 
company.  The  defendant,  G.  E.  Wainwright,  was 
the  holder  of  all  the  second  mortgage-debentures 
except  £200,  whioh  was  held  by  one  Church,  who 
was  not  a  party. 

The  defendant  company  were  engaged  in  working 
a  colliery,  and  at  the  beginning  of  1895  made  de- 
fault in  payment  of  the  plaintiff's  interest.  He 
thereupon  commenced  this  action  for  sale  or  fore- 
closure, and,  no  defence  having  been  put  in,  the 
action  now  came  on  upon  motion  for  judgment. 

The  minutes,  as  prepared,  contained  a  declaration 
that  the  plaintiff  was  "  entitled  to  a  charge  upon  all 
the  undertaking,  property,  and  assets  of  the  com- 
pany, including  uncalled  capital,"  and  directed  an 
immediate  sale,  but  directed  no  inquiry  as  to  the 
existence  of  other  incumbrances. 

Wright  Taylor,  for  the  plaintiff. — Williams,  J.,  in 
Charlwood  v.  Leasehold  Investment  Co.,  39  SOLICITORS' 
Journal,  316,  W.  N.,  1895,  p.  47,  refused  to  make 
such  a  declaration  as  is  now  asked  for,  but  in  Brinshy 
v.  Lynton  and  Lynmouth  Hotel  Co.,  W.  N.,  1895,  p. 
53,  such  an  order  was  made. 

(a.)  Beported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


He  also  referred  to  Perry  v.  Clutton  Coal  Co., 
Seton,  5th  ed.,  p.  1685,  and  ord.  51,  r.  15. 

W.  H.  Jackson,  for  both  defendants,  consented  to 
the  order. 

North,  J.,  said  that  the  proDosed  declaration  was 
a  convenient  preface  to  the  judgment  of  the  court, 
and  that  he  would  still  continue  to  follow  the  usual 
practice  of  the  Chancery  Division,  and  insert  such 
declarations. 

The  case  differed  from  Perry  v.  Clutton  Coal  Co., 
because  in  that  case  the  plaintiff  was  suing  on  behalf 
of  himself  and  all  other  debenture-holders,  instead  of 
holding  the  only  first  mortgage  debentures.  The 
inquiry  as  to  persons  interested  could  be  quickly 
answered,  and  leave  to  apply  in  chambers  for  a  sale 
would  be  given.  If  a  consent  brief  on  behalf  of 
Church  could  be  obtained,  the  order  for  an  imme- 
diate sale  might  go,  otherwise  he  must  be  added  as  a 
defendant.  There  must  be  an  inquiry  as  to  other 
incumbrances. 

Solicitors  for  the  plaintiff,  8.  8.  Seal,  for  Wade, 
Bilbrough,  Booth,  <fc  Co.,  Bradford. 

Solicitors  for  the  defendant,  Barton  &  Pearmaa, 
for  Scatcherd  &  Hopkins,  Leeds. 


In  re  Pyle. 
Pyle  v.  Pyle.  (a.) 

Will — Conversion — Specific  devise  of  real  estate— Least 

of  same  by  testator,  with  option  of  purchase— Optic* 

exercised    after    testator's    decease  —  Destination  of 

purchase-money. 

A  testator  by  his  will  specifically  devised  certain  fret- 
holds  to  A.  for  his  life,  with  remainder  over,  oM 
subsequently  made  a  codicil,  in  which  (inter  aha)  he 
confirmed  his  said  will,  but  made  no  reference  to  fk 
specific  devise  aforesaid.  On  the  same  day  that  h% 
executed  the  codicil,  but  whether  before  or  after  that  etfst 
did  not  appear,  he  granted  to  B.  a  lease  of  the  said  fret* 
holds,  with  an  option  of  purchase.  B.  exercised  tic 
option  after  the  testator's  decease. 

On  the  question  whether  the  proceeds  of  the  sale  onsU 
to  be  paid  to  the  tenant  for  life  and  remaindermen  sr 
fall  into  residue, 

Held,  that,  whether  the  execution  of  the  least  prtodd 
that  of  the  codicil  or  not,  it  must  in  either  event  ham 
been  on  the  eve  of  execution,  and  therefore  present  totks 
testator's  mind  when  he  made  the  codicil,  and  this  show* 
a  sufficient  intention  on  the  part  of  the  testator  to  you  d 
his  interest  in  the  said  freeholds  to  the  specific  devise* 
and  took  the  case  out  of  the  general  rule  laid  down 
Lawes  v.  Bennett,  1  Cox,  167. 

Bale  in  Weeding  v.  Weeding,  9  W.  R.  431,  1  /•* 
H.  424,  431,  applied. 

A  testator  by  his  will,  dated  the  20th  of  March,  133* 
specifically  devised  certain  freeholds  to  his  broth* 
John  Pyle,  for  life,  with  remainder  to  hia  sons  abst- 
lutely  as  tenants  in  common  in  equal  shares.  *** 
residuary  real  and  personal  estate  he  gave  to  trostesi 
upon  the  trusts  therein  mentioned.  By  a  codicil 
his  will  dated  the  10th  of  June,  1890,  whioh  did  a* 
contain  any  reference  to  the  freeholds  in  question,  hj 
made  some  slight  alterations  in  the  disposition  of 
residuary  estate,  and  subject  thereto  he  exr"~ 
oonfirmed  his  said  will.    By  an  indenture  of 


(a.)  Beported  by  Arthur  Morton,  Esq.,  Barrister  | 
at- Law. 
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dated  the  said  10th  of  June,  1890  (being  the  date  of 
the  execution  of  the  codicil  above-mentioned),  the 
testator  granted  a  lease  of  the  said  freeholds  to  A. 
for  a  term  of  five  years  from  the  24th  of  June,  1890, 
and  by  the  said  lease  an  option  was  given  to  the  lessee 
to  purchase  the  reversion  in  the  said  premises  for  the 
ram  of  £500. 

There  was  no  evidence  as  to  whether  the  codicil  or 
the  lease  was  executed  first. 

The  testator  died  on  the  30th  of  September,  1890, 
without  revoking  his  said  will  and  codicil,  and  the 
lessee  of  the  said  freeholds  afterwards  exercised  his 
option  of  purchase,  the  property  being  duly  conveyed 
to  him  by  a  conveyance  dated  the  27th  of  September, 
1893.  The  net  proceeds  of  the  sale  amounted  to 
£480. 

This  was  a  summons  taken  out  by  the  executor  of 
the  testator  to  have  it  determined  whether  such  pro- 
ceeds of  sale  ought  to  be  paid  to  the  tenant  for  life 
and  the  remaindermen  the  specific  devisees  of  the 
said  property,  or  whether  such  proceeds  fell  into 
residue. 

D.  Stewart  Smith,  for  the  summons. 

J.  Aihton  Cross,  for  the  specific  devisees. — The 
court  will  not  presume  that  the  lease  was  executed 
after  the  codicil,  but  will  treat  both  instruments  as 
valid,  so  far  as  is  possible:  Tat/lor  d.  Atkyns  v.  Horde, 
2  8m.  L.  C,  9th  ed.,  pp.  632,  699.  I  rely  on  Weeding 
v.  Weeding,  9  W.  B.  431,  1J.  &  H.  424,  and  Emuss  v. 
Smith,  2  De  G.  ft  Sm.  722.  The  principle  is  in  effect 
stated  by  Woods,  V.C.,  in  Weeding  v.  Weeding,  at 
p.  431  of  the  report  in  1  J.  &  H.  as  follows  :  Where  a 
testator  devises  property  which  is  subject  to  an 
option  of  purchase,  knowing  of  that  option,  that  is  a 
sufficient  indication  of  an  intention  to  give  to  the 
devisee  thereof  all  the  testator's  interest  therein.  In 
the  present  case  both  the  lease  and  the  codicil  were 
executed  on  the  same  day,  and  hence  the  testator 
must  have  known  of  the  option  of  purchase  even  if 
the  codicil  were  executed  first. 

R.  M.   Pattison,  for  the  residuary  legatees. — The 

effect  of    the    option  of  purchase  is  to  make   the 

proceeds  of  the  sale  of  the  freeholds  go  as  personalty 

for  all  purposes:    Lawes   v.   Bennett,   1   Cox,    167; 

GoUingwood    v.   Bow,  5  W.  B.  484;   In  re   Adams 

and  The  Kensington,  Vestry,  32  W.   B.  883,  27  Ch. 

D.  394.     The  principle  of  these  decisions  does  not 

depend  on  priority  of  execution  of  the  will  over 

the    instrument   creating  the  option,   or  vice  versa. 

The  authorities— Brant  v.  Vause,  1  Y.  &  0.  C.  C.  580, 

and  Emuss  v.  Smith— to  which  Wood,  Y.C.,  referred 

in  Weeding  v.  Weeding  were  decided  on  the  ground 

that  there  was  an  intention  shown  in  each  case  that 

the  proceeds  of  sale  should  devolve  in  the  same  way 

as  the  property  itself.    The  republication  of  the  will 

by  the   codicil  is  not  enough  in  itself  to  show  an 

intention  to  take  the  case  out  of  the  general  rule  of 

conversion  by  exercise  of  an  option  of  purchase,  and 

I  submit  that  the  general  rule  should  apply. 

D.  Stewart  Smith  in  reply. — I  also  represent  one  of 
the  residuary  legatees,  and  in  that  capacity  I  support 
Mr.  Pattison's  argument.  A  codicil  is  not  a  republi- 
eavtkm  for  all  purposes,  as  it  does  not  revive  a  legacy 
which  has  been  adeemed :  Cowper  v.  Mantell,  4  W.  B. 
100,  22  Beav.  223,  and  Booker  v.  Allen,  2  Buss.  &  Myl. 
*70. 

Sttrung,  J. — The  Question  is  whether  the  devisees 
a£  certain  freeholds  are  entitled  to  the  purohase- 
aaoneys  arising  from  the  exercise  by  the  lessee  thereof 
*f  an  option  to  purchase  vested  in  him  by  the  terms 
if  the  lease.  [His  lordship,  after  stating  the  facts 
KB  above  set  out,  proceeded : — ]  The  general 
principle  is  laid  down  in  Lawes  v.  Bennett,  and  was 


recently  followed  by  Chitty,  J.,  in  In  re  Isaacs,  Isaacs 
v.  Reginall,  42  W.  B.  685,  T1894]  3  Oh.  506. 

In  Lawes  v.  Bennett  the  decision  in  effect  was  that 
where  there  is  a  contract  giving  an  option  to 
purchase  realty,  and  the  option  is  not  exercised  until 
after  the  death  of  the  person  creating  it,  the 
purchase- money  devolves  as  personal  estate ;  but  this 
being  merely  a  rule,  it  may  be  altered  by  an  expres- 
sion of  intention  to  the  contrary  appearing  in  the 
will — e.g.,  by  an  express  direction  that  the  property, 
whether  remaining  in  its  specific  state  or  whether 
sold  under  the  option,  should,  nevertheless,  go  in  the 
same  way.  It  is  not  necessary  for  a  testator  to  use 
exact  language  in  order  to  do  this,  and  in  a  series  of 
oases  where  the  testator  clearly  showed  an  intention 
that  the  general  rule  should  not  apply,  the  court  has 
given  effect  to  that  intention.  This  was  recognized 
in  Weeding  v.  Weeding,  in  which  case  Wood,  V.C., 
thus  states  the  principle  of  the  cases  : — "When  you 
find  that,  in  a  will  made  after  a  contract  giving  an 
option  of  purchase,  the  testator,  knowing  of  the 
existence  of  the  contract,  devises  the  specific  property 
which  is  the  subject  of  the  contract  without  referring 
in  any  way  to  the  contract  he  has  entered  into,  then 
it  is  considered  that  there  is  a  sufficient  indication  of 
an  intention  to  pass  that  property,  to  give  to  the 
devisee  all  the  interest,  whatever  it  may  be,  that  the 
testator  had  in  it." 

The  case  which  is  nearest  to  the  present  case,  and 
which  seems  very  close  to  it,  is  Emuss  v.  Smith.  [His 
lordship  stated  the  facts  and  read  the  judgment  of  the 
case  at  length,  and  proceeded: — ]  That  decision 
was  grounded  upon  three  points  (1)  the  specific  devise 
by  the  will ;  (2)  the  optional  nature  of  the  contract, 
and  (3)  the  republication  of  the  will  by  the  codicil. 
All  these  three  circumstances  exist  in  the  present  case, 
and,  if  anything,  more  forcibly,  for  here  the  testator 
expressly  confirms  his  will  by  his  codicil.  True,  in 
the  present  case  the  lease  and  the  codicil  were 
executed  on  the  same  day,  and  it  is  doubtful  which 
was  executed  first,  but,  whichever  was  first,  it  seems 
to  me  that,  even  if  the  lease  had  not  been  actually 
executed  when  the  testator  made  his  codicil,  yet  he 
must  have  been  on  the  eve  of  executing  it,  and  it 
must  have  been  present  to  his  mind  when  he  executed 
the  codicil.  I  am  of  opinion,  therefore,  that  there  is 
sufficient  to  take  the  present  case  out  of  the  rule  in 
Lawes  v.  Bennett,  and  I  hold  that  the  tenant  for  life 
and  remaindermen  under  the  specific  devise  in  the 
testator's  will  are  entitled  to  the  proceeds  of  the  sale 
of  the  freeholds.    Costs  out  of  the  fund. 

Solicitors,  C.  G.  Algar ;  H.  E.  Barren;  Sismey  A 
Sismey,  for  Arnold,  EsseU,  <fc  Baker,  Boohester. 


bE*£j.\  Feb.  25;  March  12. 

Fairtlotjgh  v.  Whitmorb.  (a.) 

Gaming— Unlawful  game — "  Baccarat  chemin  de  fer  " 
—33  Hen.  8,  c.  9,  s.  11—17  <fe  18  Vict.  c.  38,  s.  4— 
Lessor  and  lessee — Breach  of  covenant. 

The  game  of  "  chemin  defer  "  is  a  form  or  variety  of 
the  game  of  baccarat,  and  is  an  unlawful  game  within 
the  meaning  of  17  <ft  18  Vict.  c.  38. 

Jenks  v.  Turpin,  13  Q.  B.  D.  505,  32  W.  R.  Dig. 
84,  considered  and  approved. 

This  was  a  motion  by  the  plaintiff  for  the  committal 
of  the  defendant  for  a  breach  of  an  undertaking  by 

(a.)  Beported  by  Arthur  Morton,  Esq.,  Barrister* 
at-Law. 
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him  not  to  carry  on  or  allow  or  permit  the  game  of 
baccarat  to  be  played  on  certain  premises,  No.  87,  St. 
James's-street. 

The  plaintiff  was  the  lessee  of  the  house  in 
question,  and  he  had  sublet  to  the  defendant  a 
portion  of  the  premises  for  the  purpose  of  carrying 
on  a  club  called  the  Argosy  Club  under  an  agreement 
made  in  December,  1894,  which  contained  the  follow- 
ing clause :— "  The  tenant  will  not  permit  games  of 
baccarat,  hazard,  or  roulette  to  be  played  in  the  said 
premises,  but  will  use  the  said  premises  as  a  private 
club  only,  and  so  carry  on  the  club  as  not  to  con- 
travene any  laws  of  the  land  for  the  time  being  in 
force." 

The  plaintiff,  who  alleged  that  the  defendant  had 
infringed  this  provision  of  the  agreement,  commenced 
this  action  to  restrain  him  from  so  doing,  and  on  the 
11th  of  January,  1895,  an  order  was  made  by  consent, 
whereby,  inter  alia,  the  defendant  undertook  not  to 
carry  on  or  permit  to  be  carried  on  upon  the  premises 
any  game  of  baccarat,  hazard,  or  roulette. 

The  plaintiff  now  moved  to  commit  the  defendant 
to  prison,  on  the  ground  that  the  latter  had  broken 
the  said  undertaking  by  allowing  baccarat  to  be 
played  in  the  club. 

The  defendant  admitted  that  a  game  resembling 
baccarat  called  "  chemin  de  fer  "  had  been  played  in 
the  club,  but  he  contended  that  the  playing  of  this 
game  was  not  a  breach  of  the  undertaking. 

The  plaintiff  filed  evidence  to  show  that  "  chemin 
de  fer"  was  really  "  baccarat,"  there  being  two 
varieties  of  the  game  of  baccarat — viz.,  "baccarat 
banque  "  and  "  baccarat  chemin  de  fer." 

The  defendant  produced  evidence  to  the  effect  that 
"  chemin  de  fer  "  was  not  "  baccarat "  at  all,  but  was 
a  legal  game,  whereas  "baccarat"  was  illegal,  and 
that  there  were  many  differences  between  the  games, 
"baccarat"  being  played  on  a  specially  prepared 
table  marked  with  certain  lines,  the  banker  holding 
the  bank  so  long  as  he  pleased  or  his  finances  lasted, 
while  "chemin  de  fer"  was  played  on  an  ordinary 
table,  and  the  banker  only  kept  the  bank  so  long  as 
he  won,  the  deal  (viz.,  the  bank)  passing  to  the  player 
sitting  on  his  left  hand  whenever  a  hand  went  against 
the  bank. 

It  was  contended  that  this  constituted  a  material 
difference  between  the  games,  the  reason  being  that 
in  "baccarat"  the  chances  were  in  favour  of  the 
banker,  but  in  "  chemin  de  fer "  they  were  equally 
distributed  amongst  all  the  players. 

Various  authorities  on  the  game  were  referred  to  in 
the  course  of  the  arguments,  inter  alia,  a  book  en- 
titled "Baccarat,  Fair  and  Foul,"  by  Professor 
Hoffmann,  according  to  which  the  two  games  of 
"  baccarat  banque  "  and  "  baccarat  chemin  de  fer  " 
were  merely  varieties  of  the  same  game — i.e., 
"  baccarat." 

The  issue  for  the  court  to  decide  was  whether  or 
not  the  word  "  baccarat "  in  the  undertaking  above 
mentioned  included  "  chemin  de  fer." 

Graham  Hastings,  Q.C.,  and  Elgood,  for  the  motion. 

Buckley,  Q.C.,  and  Shearman,  for  the  defendant. 

March  12. — Stirling,  J.,  after  stating  the  facts  as 
above  set  out,  delivered  judgment  as  follows: — By 
the  terms  of  the  agreement  between  the  plaintiff  and 
defendant  the  defendant  agreed  "not  to  permit 
games  of  baccarat,  hazard,  or  roulette  to  be  played 
on  the  premises,  but  to  use  the  said  premises  as  a 
private  club  only,  and  so  carry  on  the  club  as  not  to 
contravene  any  laws  of  the  land  for  the  time  being 
in  force."  Now  it  is  admitted  by  the  defendant  that, 
after  he  had  given  the  undertaking  not  to  carry  on 
or  permit  the  game  of    "  baccarat "    on  the  said 


premises,  he  took  part  in  playing  thereon  a  game 
which  he  called  "  chemin  de  fer,"  and  the  question 
is  whether  that  game  is  "  baccarat "  within  the 
meaning  of  the  undertaking.  The  first  point  is, 
What  is  the  difference  between  "baccarat"  and 
"  chemin  de  fer"  P  It  is  admitted  that  there  are 
differences,  but  whether  these  differences  constitute  a 
substantial  difference  between  the  two  games  is  dis- 
puted. The  most  material  difference  is  that,  whereat 
in  "baccarat"  the  bank  is  kept  by  one  of  the 
players  until  his  funds  are  exhausted  —  an  event 
which  might  not  happen  in  the  course  of  an  evening 
—in  "  chemin  de  fer "  the  bank  is  kept  by  each 
player  in  turn,  and  might,  and  in  fact  generally 
does,  change  hands  very  frequently.  Moreover,  in 
"  chemin  de  fer  "  the  number  of  players  is  generally 
smaller  than  in  "baccarat,"  and  there  are  other 
differences  of  detail.  Now,  in  my  opinion,  these 
differences  do  not  constitute  a  substantial  distinction 
between  the  two  games,  and  I  think  that  "  chemin 
de  fer"  is  merely  a  form  or  variety  of  "baccarat" 
It  is  said,  however,  that  the  names  of  the  two  games 
are  different,  and  that  "  chemin  de  fer  "  is  not  known 
in  England  as  "baccarat."  As  to  that,  neither 
"baccarat"  nor  "chemin  de  fer"  is  a  name  of 
English  origin,  and  the  latter  is  apparently  of  French 
origin.  [His  lordship  here  referred  at  length  to  the 
definitions  of  "baccarat"  given  in  various  modern 
dictionaries  and  in  treatises  on  the  game,  and  con- 
tinued : — ]  I  am  of  opinion,  after  a  careful  con- 
sideration of  these  definitions,  that  "  baccarat"  as 
ordinarily  understood  in  England  in  1894  (the  date  of 
the  agreement  between  the  plaintiff  and  defendant), 
includes  both  forms  of  the  game,  and  that  there  is 
no  reason  why  the  term  "  baccarat "  should  be 
limited  to  "baccarat  banque."  It  is  contended, 
however,  that,  whereas  "  baccarat "  has  been  held 
to  be  an  unlawful  game,  "chemin  de  fer"  is  » 
lawful  game,  and  that  therefore  the  game  mentioned 
in  the  agreement  must  be  taken  to  refer  to  the 
unlawful  game  only.  It  might  very  well  be,  how- 
ever, that  the  plaintiff  intended  ana  desired  to  pro- 
hibit "  baccarat "  in  every  form,  not  caring  to  ran 
any  risk  on  the  subject  of  its  illegality. 

But  I  go  further  than  this,  for  it  is  clear,  on 
the  authority  of  Jenka  v.  Turpin,  13  Q.  B.  0. 
505,  32  W.  B.  Dig.  84,  that  "chemin  de  fer"  ■ 
just  as  unlawful  as  "baccarat"  —  neither  more 
nor  less.  In  that  case  Hawkins,  J.,  in  reference 
to  "baocarat,"  said:  "All  such  games  (i.e.,  dice 
or  cards),  if  they  are  games  of  chance  or  games 
of  chance  and  skill  combined  (which  cannot  be 
called  games  of  mere  skill),  are,  in  my  opinion, 
clearly  within  the  meaning  of  the  words  'nmavfai 
games'  in  17  &  18  Vict.  o.  38"  ;  and  lower  down  eft 
the  same  page  (p.  524)  he  says :  "  It  is  a  same  of 
cards.  It  is  a  game  of  chance,  and  though,  as  is 
most  other  things,  experience  and  judgment  may ; 
make  one  player  or  banker  more  successful  that 
another,  it  would  be  a  perversion  of  words  to  say  that  ] 
it  was  in  any  sense  a  game  of  mere  skilL  It  * ' 
therefore,  in  my  opinion,  an  unlawful  game  wftsM 
the  meaning  of  the  statute.  It  is  aaid  that  it  *• 
game  of  modern  invention.  That  may  be;  saay 
assuming  it  to  be  so,  it  is  just  what  the  Legislatsat 
intended  to  include  in  the  phraseology  of  the  1UI 
section  of  33  Hen.  8,  c.  9  as  '  a  new  unlawful 
hereafter  to  be  invented.1 "  In  my  opinion  e**J 
word  of  that  judgment  applies  to  "  chemin  de  fev 
which  is  an  unlawful  game  in  the  same  sense  am 
under  the  same  circumstances  as  " 
Whether  either  "baocarat  banque"  or 
chemin  de  fer  "  would  be  an  unlawful  game  if  pis] 
under  the  oircumstances  of  which  evidence  has ' 
given  in  the  present  case  I  am  not  called  upon  to 
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High  Coubt. 


Reg.  v.  Justices  of  Dtoham. 


High  Coubt. 


because  both  forms  of  the  game  are,  in  my  opinion, 
absolutely  prohibited  by  the  covenant 

His  lordihip  granted  an  injunction  restraining  the 
defendant  from  permitting  the  game  of  "oheniin 
de  fer"  to  be  played  on  the  premises,  and  declined 
to  suspend  the  operation  of  the  injunction  pending 
an  appeal. 

Solicitors,  Tyrrell,  Lewis,  Lewis,  A  Broadbent; 
Bagot,  Harte,  &  Co. 


March  29. 


a  B.  Div.  * 

(Cave  and  Wright,  JJ.)  j 

Reg.  v.  Justices  of  Durham,  (a.) 

Justices — Appeal — Recognizance — "A  court  of  summary 
jurisdiction" — Summary  Jurisdiction  Act,  1879  (42 
£43  Vict,  c  49),  «.  31,  sub-section  2. 

The  recognizance  into  which  an  appellant  has  to  enter 
under  section  31,  sub-section  2,  of  the  Summary  Juris- 
diction Act,  1879,  may  be  fixed  and  entered  into  be/ore 
any  court  of  summary  jurisdiction,  even  though  it  is 
done  at  a  court  in  another  county  to  that  in  which  the 
order  or  conviction  was  made. 

It  is  not  essential  that  the  order  or  conviction,  or  a 
copy  thereof,  be  produced  to  the  court  before  whom  the 
recognizance  is  entered. 

Bale  nisi  for  a  mandamus  commanding  the  justices 
of  the  county  of  Durham  to  hear  and  determine  an 
appeal  against  a  bastardy  order. 

The  order  was  made  at  the  petty  sessions  held  at 
Houghton-le-Spring,  in  the  county  of  Durham. 

Section  31,  sub-section  2,  of  the  Summary  Juris- 
diction Act,  1879,  requires  that  a  person  desiring  to 
appeal  from  an  order  of  the  justices  shall,  within  a 
certain  time  after  the  order  was  made,  enter  into  a 
recognizance  before  a  court  of  summary  jurisdiction. 

Within  due  time  the  putative  father  went  before  a 
magistrate  of  the  county  of  Northumberland,  sitting 
in  the  petty  sessional  division  of  Haltwhistle  in  that 
county,  and  entered  into  a  recognizance  with  one 
surety  to  prosecute  the  appeal.  A  copy  of  the  notice 
of  appeal  was  laid  before  the  magistrate  who  took 
flie  recognizance,  and  the  facts  of  the  case  were 
stated  to  him,  but  neither  the  order  nor  a  copy  there- 
of were  shown  to  him. 

The  magistrates  at  quarter  sessions  refused  to  hear 
the  appeal,  on  the  ground  that  the  recognizance  had 
not  been  properly  entered  into. 

Scott  Fox  showed  cause. — The  recognizance  is  bad 
because  it  was  not  entered  into  before  the  court  which 
made  the  order,  or,  at  any  rate,  before  a  court  within 
the  same  county.  The  Act,  it  is  true,  says  that  the 
recognizance  is  to  be  taken  before  "  a  court  of  sum- 
aaary  jurisdiction,"  but  that  cannot  be  taken  to  mean 
any  court.  The  usual  practice  is  to  go  before  the 
aourt  who  heard  the  case.  In  this  case  the  appellant 
gained  a  special  advantage  by  entering  into  his  recog- 
lazanoe  in  another  court,  for  at  Houghton  -le- Spring 
it  was  always  the  practice  to  require  two  sureties. 
father,  the  recognizance  was  bad  because  the  majris- 
faete  before  whom  it  was  made  had  not  sufficient 
Monnation  before  him  on  which  to  fix  the  amount, 
■si  he  should  also  have  heard  the  other  side. 

Strachan,  in  support  of  the  rule. — All  the  require- 
sjonta  of  the  Act  have  been  fulfilled,  and  the  magis- 
amte  had  ample  material  before  him  whereon  to  fix 
h  amount  The  words  of  the  Act  do  not  require 
ft  recognizance  to  be  taken  in  the  court  which 

L)  Reported  by  G.  G.  Wilbbaham,  Esq.,  Barrister- 
J  at-Law. 


heard  the  summons,  for  in  all  oases  where  the  Legis- 
lature requires  the  applicant  to  go  to  the  same  court 
as  the  court  who  heard  the  former  matter,  or  to  a 
court  in  the  same  county  or  petty  sessional  division, 
it  is  careful  to  say  so.  Instances  of  this  are  to  be 
found  in  sections  9,  26,  and  31  sub-section  2.  Under 
8  &  9  Vict.  o.  10,  s.  3,  notice  of  having  entered  into  a 
reoognizanoe  had  to  be  sent  to  the  justices  who  had 
made  the  order,  but  the  Legislature  have  not  re- 
enacted  that  provision.  It  would  be  a  hardship  if  a 
man  who  lived  (say)  in  Cornwall  should  have  to  come 
up  to  Durham  with  his  sureties  to  have  the  amount 
of  his  recognizance  fixed. 

Cave,  J. — The  mandamus  ought  to  go.  The  statute 
which'governs  the  case  is  the  Summary  Jurisdiction 
Act,  1879.  Section  31  provides  that  "  where  any 
person  is  authorized  by  this  Act,  or  by  any  future 
Act,  to  appeal  from  the  conviction  or  order  of  a  court 
of  summary  jurisdiction  to  a  court  of  general  or 
quarter  sessions,  he  may  appeal  to  such  court  subject 
Cinter  alia)  to  the  conditions  and  regulations  follow- 
ing: (3)  The  appellant  shall,  within  the  prescribed 
time,  or,  if  no  time  is  precribed,  within  three  days 
after  the  day  on  which  he  gave  notice  of  appeal, 
enter  into  a  recognizance  before  a  court  of  summary 
jurisdiction,  with  or  without  a  surety  or  sureties,  as 
that  court  may  direct."  The  question  is,  Does  that 
enactment  require  the  recognizance  to  be  taken  before 
the  court  which  made  the  conviction  or  order,  or 
before  a  court  in  the  same  county?  I  think  the 
words  "  a  court "  mean  any  court.  The  rest  of  the 
seotion  makes  it  perfectly  clear.  "The  appellant 
may,  if  the  court  of  summary  jurisdiction  before 
whom  the  appellant  appears  to  enter  into  a  recog- 
nizance think  it  expedient,  instead  of  entering  into  a 
recognizance,  give  such  other  security,  by  deposit 
of  money  with  the  clerk  of  the  court  of  summary 
jurisdiction,  or  otherwise,  as  that  court  deem 
sufficient."  The  "court"  is  qualified.  Sub-section 
4  says :  "  Where  the  appellant  is  in  custody  the  court 
of  summary  jurisdiction  before  whom  the  appellant 
appears  to  enter  into  a  recognizance  may,  if  the  court 
think  fit,  on  the  appellant  entering  into  such  recog- 
nizance or  giving  such  other  security  as  aforesaid, 
release  him  from  custody."  Again,  in  sub-section  5, 
we  have :  "  The  court  may  adjourn  the  hearing  of 
the  appeal,  and  upon  the  hearing  thereof  may  con- 
firm, reverse,  or  modify  the  decision  of  the  court  of 
summary  jurisdiction,  or  remit  the  matter,  with  the 
opinion  of  the  court  of  appeal  thereon,  to  a  court  of 
summary  jurisdiction  acting  for  the  same  county, 
borough,  or  place  as  the  court  by  whom  the  convic- 
tion or  order  appealed  against  was  made  .  .  .' 
So,  in  the  very  same  section,  we  have  the  three 
expressions  "a  court,"  "the  court  before  whom  the 
appellant  appears  to  enter  into  a  recognizance," 
and  "  a  court  of  summary  jurisdiction  acting  for  the 
same  county,  borough,  or  place  as  the  court  by  whom 
the  conviction  or  order  appealed  against  was  made." 
The  Legislature  appears  to  have  been  quite  aware  of 
the  distinction  between  these  expressions,  and  there- 
fore the  words  "  a  court "  must  be  taken  to  have 
been  used  in  their  primd  facie  meaning — namely, 
"any  court,"  and  not  the  same  court  or  a  court  m 
the  same  petty  sessional  division  or  in  the  same 
county,  borough,  or  place. 

Reason  points  in  the  same  direction ;  for  by  the 
time  the  appellant  had  made  up  his  mind  to  appeal  it 
might  be  impossible  to  collect  together  the  same 
court  as  the  court  who  convicted  him.  Again,  he 
might  live  in  a  distant  county,  and  might  have  to 
come  all  the  way  from  Cornwall  with  his  sureties  to 
tender  recognizances  before  a  court  which  neither 
knew  him  nor  his  sureties.    On  the  other  hand,  a 
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magistrate  of  the  county  where  the  appellant  lives  is 
far  better  qualified  to  judge  of  the  means  of  the 
appellant  and  of  his  sureties. 

Wright,  J. — I  am  of  the  same  opinion.  In  the 
absence  of  authority  we  must  be  guided  by  the  bare 
letter  of  the  statute.  The  primd  facie  meaning  of 
"a  court"  is  any  court,  and,  on  general  considera- 
tions, it  is  more  in  accordance  with  the  public  conve- 
nience that  the  appellant  should  be  able  to  resort  to  a 
court  in  the  county  where  he  resides.  I  think  the 
magistrate  had  all  the  materials  before  him  which 
were  requisite — namely,  the  facts  of  the  case,  the 
grounds  of  the  appeal,  and  the  notice  of  appeal. 

Rule  made  absolute. 

Solicitor  for  the  appellant,  H.  Nelson  Paisley. 

Solicitors  for  the  respondent,  Bel/rage  &  Co. 


tn        ^w^li    ttJ  March  28. 

(Cave  and  Wright,  JJ.)  j  -«um.w  *». 

Guardians  of  the  Poor  of  West  Ham  Union  v. 
GUARDIANS  of  the  Poor  of  Cardiff  Union,  (a.) 

Poor  law  —  Settlement  —  Irremovability — Residence  of 
wife — Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876  (39  &  40  Vict,  c  61),  s.  34. 

In  estimating  the  period  of  three  years  during  which 
a  pauper  acquires  the  status  of  irremovability,  there 
cannot  be  included  a  period  during  which  the  pauper's 
wife  resided  by  herself  within  the  union  before  the 
pauper  himself  commenced  his  residence  in  that  union. 

Case  stated  pursuant  to  12  &  13  Vict.  0.  45,  8.  11. 

Richard  Taylor,  whose  occupation  was  that  of  a 
ship's  cook  and  steward,  was  living  in  March,  1888, 
in  Stepney,  together  with  his  wife.  On  the  14th  of 
March  he  started  on  a  voyage  which  lasted  till  the  1st 
of  October,  1889.  In  the  meantime  his  wife  gave  up 
the  lodgings  in  Stepney  and  went  into  service.  After 
other  changes  of  residence  she  went  to  live  with  her 
mother,  and  she  moved  with  her,  on  the  12  th  of 
November,  1888,  to  Id,  Khartoum-road,  in  the  parish 
and  union  of  West  Ham.  Subsequently,  on  the  10th 
of  August,  1889,  she  took  lodgings  by  herself  at  37, 
Braemar-road,  in  the  same  parish.  Taylor,  on  his 
return  from  sea,  went  to  live  with  her  at  37,  Braemar- 
road,  and  continued  to  do  so  till  he  went  to  sea  again. 
Between  this  and  the  3rd  of  September,  1892,  he  went 
on  several  voyages,  but  always  on  his  return  went 
to  live  with  his  wife  at  37,  Braemar-road;  and  on 
the  3rd  of  September  the  residence  in  West  Ham 
terminated. 

Taylor  subsequently  became  a  pauper  lunatic 
chargeable  to  the  union  of  Cardiff,  and  on  the  12th 
of  February,  1894,  the  respondents  obtained  an  order 
from  two  of  the  justices  of  Glamorganshire  adjudg- 
ing that  West  Ham  was  the  place  of  the  last  legal 
settlement  of  Taylor,  and  ordering  the  appellants  to 
pay  certain  sums  of  money  in  respect  of  his  main- 
tenance. 

Notice  of  appeal  was  given,  and  this  case  was 
stated  by  consent  of  both  parties  for  the  opinion  of 
the  High  Court. 

Jdfy  Q.C.,  and  Morten,  for  the  appellants. — The 
residence  of  the  husband  is  said  to  have  commenced  on 
the  12th  of  November,  1888,  when  the  wife  went  to 
reside  in  West  Ham.  But  it  cannot  be  said  in  this 
ease  that  the  residence  of  the  wife  was  the  constructive 
residence  of  the  husband,  for  a  man  cannot  have  an 

(a.)    Reported   by  C.    G.    Wtlbraham,   Esq., 
Barrister-at-Law. 


animus  revertendi  to  a  place  he  has  never  lived  in.  It 
is  not  even  stated  that  the  wife  took  the  lodgings  on 
the  10th  of  August,  1889,  by  the  direction  0!  her 
husband. 

Macmorran  and  C.  F.  Pritchard. — Taylor's  intention 
was  to  return  to  his  wife  wherever  she  might  he 
living.  Therefore  he  had  an  animus  revertendi  to 
West  Ham  :  Reg.  (on  the  prosecution  of  Mtrthyr 
Tydvil  Union)  v.  Stepney  Union,  54  L.  T.  M.  C.  12, 
33  W.  R.  Dig.  152.  [Cave,  J.— You  maintain  ubi 
uxor  ibi  domus  f~\    Yes. 

Cavb,  J. — Our  judgment  must  be  for  the  appellant 
The  cases  with  regard  to  constructive  residence  haw 
gone  a  long  way.  But  I  am  not  aware  of  any  case 
that  has  gone  the  length  of  saying  that  the  residence 
of  the  wife  is  the  residence  of  the  husband.  We  can- 
not in  this  case  assume  even  that  the  wife  went  to 
live  in  West  Ham  by  the  direction  of  her  husband. 
She  might  have  been  residing  in  a  place  her  husband 
had  never  heard  of. 

Wright,  J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Hillearys. 

Solicitors  for  the  respondents,  Orowders  <fc  Vizard. 


in        Q,4B^iVu    tt  J  March  27. 

(Cave  and  Wright,  JJ.)  j 

Jones  v.  Jones,  (a.) 
Husband  and  wife  —  Voluntary  separation— Of  en  to 
resume  cohabitation  by  wife — Alleged  desertion— Lapse 
of  years   between   "desertion"   and  application  far 
maintenance. 

In  1880  the  appellant,  a  labourer,  married  the  ff 
spondent.  In  the  following  year  a  child  was  born,  and  tk 
wife  went,  with  her  husband '« full  consent,  to  herauM'* 
house,  for  her  confinement.  During  her  absence  the  appel- 
lant broke  up  their  home  and  took  a  room  in  his  father^ 
cottage,  where  the  wife  refused  to  live  with  hint,  o»  tie 
ground  that  the  accommodation  there  was  insujfided, 
Subsequently  the  husband  refused  her  requests  to  tsht 
her  back  to  live  with  him  as  his  wife.  The  husband  wsi 
in  1894  convicted  on  a  summons  for  desertion  of  k* 
wife. 

Held,  tliat  the  husband's  wish  that  the  wife  should  Un 
with  him  at  his  parents9  house  was  not  unreasonable,  sni 
that  there  was  no  evidence  of  desertion  within  tht  nwi** 
ing  of  section  1  of  the  Married  Women  Act,  1&3&,  fc 
warrant  the  justices  in  making  an  order  against  Ml 
after  the  lapse  of  so  many  years  from  the  time  &*$ 
ceased  to  live  together. 

Special  case  stated  by  the  justices  of  the  city  o* 
Winchester,  who  had  convicted  Jones  of  deserting  his 
wife,  and  had  made  an  order  against  him  f* 
alimony. 

The  material   facts  were  as  follows : — In  Jvm 
1894,  the  husband  was  summoned  under  sect* 
of  the  Married  Women  Act,  1886,  for  deeertzi 
wife,  and  convicted.     It  appeared  from  the  evi 
that  the  parties  were  married  in  May,   1880. 
lived  as  man  and  wife  in  lodgings.      In  Feb* 
1881,  as  the  wife  expected  her  confinement,  she 
with  her  husband's  approval  to  her  mother's  cotH 
leaving  her  things  in  her  husband's  charge  with  - 
full  intention  of  returning.    The  child  was  bom  ^ 
the  4th  of  March.    Her  husband  on  several  ocowe  v 
came  to  see  her,  but  never  supplied  lier  wit! 

(a.)  Reported  by  Erskine  Reid,  Esq.,  Bam 
at-Law. 
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mosey.    After  the  birth  of  the  child  the  mother  had 
along  illness,  and  daring  that  time  Jones  gave  up 
their  lodgings,   and  removed  her  things  with  their 
furniture  to  a  room  in  his  father's  cottage,  where  he 
arranged  that  she  should  come  and  live  with  him. 
The  wife  refused  to  do  so,  however,  alleging  that  in 
her  then  state  of  health  the  place  was  not  a  suitable 
home  for  her  to  go  to,  because  the  cottage  contained 
only  two  bedrooms,  and  was  occupied  by  the  father, 
mother,  and  an  unmarried  brother  of  her  husband. 
The  child   died  on  the   5th   of  August.     After  she 
regained  her  health,  on  two  or  three  occasions  she 
asked  Jones  to  make  a  home  for  her  elsewhere,  but 
no  dates    when    these    requests    were    made    were 
given.     The  wife  stated   in  her   evidence  that  her 
continued  refusal  to  live  with  her  husband  at  his 
father's   cottage,     was    because    there    were     only 
two  bedrooms,   although    she    admitted    he    never 
told  her    that    if    she    returned    with    him    there 
the  would  occupy  their    room  with  anyone    beside 
himself.      The    husband    in    his  evidence  said  the 
eottage  contained  three  bedrooms.     Some  three  years 
after  the  death  of  the  child  her  husband  again  asked 
his  wife  to  return  to  him,  but  she  again  refused,  say- 
ing she  believed  that  it  was  God's  will  that  they 
should  live  apart.     In  1888  she  wrote  to  her  husband 
&  letter  which  showed  that  she  was  suffering  from  a 
strong  religions  infatuation,    and  while    regretting 
that  her  past  conduct  had  given  him  pain  and  broken 
up  their  happy  home,  stated  that  it  was  impossible 
for  her  ever  to  return  to  him.    The  husband  in  his 
evidence  said  that  on  the  4th  of  May,  1881,  he  asked 
Ms  wife  to  come  back,  and  that  she  then  refused  to 
do  so.    He  subsequently  placed  an  advertisement  in 
the  Hampshire  Chronicle  to  the  effect  that  he  would 
not  be  answerable  for  any  debts  she  might  contract  in 
his  name.     In  1892  they  again  met,  when  the  wife 
expressed  her  desire  to  return  to  him.     In  1894  she 
asked  him  to  come  and  live  with  her,  and  he  replied 
that  he  must  take  time  to  think  about  it.    Lately 
Mrs.  Jones'  health  had  been  failing,  and    it  was 
evident  that  she  would  not  be  able  much  longer  to 
support  herself  by  her  own  exertions  as  hitherto. 
Ana  this  fact  formed  the  ground  of  her  application 
for  maintenance.     Suggestions  of  misconduct  during 
the  period  of  separation  were  made  by  each  party 
against  the  other,  but  the  allegations  were  not  gone 
into  as  counsel  on  neither  side  relied  on  them.     With 
regard  to  the  social  position  of  the  parties,  it  was 
stated  that  at  the  time  of  the  marriage  the  husband 
was  engaged  as  a  farm  labourer,  but  that  he  had  since 
risen,  ana  was  described  on  the  summons  as  a  steam- 
tackle-owner. 

The  justices,  having  regard  to  the  advertisement  in 
the  Hampshire  Chronicle,  the  letter  of  1888  from  the 
wife,  her  subsequent  efforts  to  renew  cohabitation, 
and  the  husband's  evasions,  found  as  facts  that  Mrs. 
Jones  went  to  her  mother's  house  with  the  consent  of 
her  husband;  after  this  the  husband  removed  his 
wife's  property  and  things,  and  broke  up  their  home 
in  lodgings ;  that  the  home  he  offered  at  his  father's 
eottage  was  not  one  that  any  woman,  under  the 
circumstances,  could  be  expected  to  accept;  that 
Mrs.  Jones  had  not  incurred  debts  in  her  husband's 
Same  when  the  advertisement  was  inserted  in  the 
local  paper ;  that  after  the  letter  of  1888  she  wrote 
nd  asked  her  husband  to  make  a  home,  and  he  put 
her  off;  and  that  all  through  he  never  really  intended 
to  live  with  his  wife  again.  They  found,  therefore, 
Hhat  Jones  had  deserted  his  wife. 

Itanlces,  for  the  husband,  contended  that  the  order 
if  the  justices  was  wrong,  for  the  husband's  conduct 
fid  not  amount  to  desertion  within  the  meaning  of 
he  Act  of  1886.     [He  cited  Beg.  v.  Lereeche,  40  W.  B. 


2,  [1891]  2  Q.  B.  418,  where  it  was  held  that  in  order 
to  constitute  desertion  within  the  meaning  of  the  Act 
the  parties  must  be  living  together  as  man  and  wife 
when  the  desertion  took  place.]  If  the  separation 
was  not  voluntary,  it  was  the  wife,  and  not  the 
husband,  that  was  to  blame.  The  fact  that  the 
husband  refused  his  wife's  offers  to  return  to  him 
could  not  be  construed  as  evidence  of  desertion  on 
his  part  in  the  absence  of  other  proof.  [He  referred 
to  Fitzgerald  v.  Fitzgerald,  17  W.  B.  264,  L.  B.  1 
P.  &  D.  694,  where  it  was  laid  down  that  no  one 
could  desert  who  did  not  actually  or  wilfully  bring 
to  an  end  an  existing  state  of  cohabitation.] 

He  cited  also  Fape  v.  Fape,  36  W.  B.  125,  20 
Q.  B.  D.  76.     [He  was  stopped.] 

Sullen,  in  support  of  the  conviction,  relied  on  the 
case  of  Chudley  v.  Chudlev,  62  L.  J.  M.  C.  97,  41 
W.  B.  Dig.  132.  The  husband  sent  his  wife  away, 
not  intending  to  have  her  back  again,  or  he  would 
not  have  got  rid  of  their  home.  [Gate,  J. — A  woman 
leaving  her  husband's  house  for  her  confinement  can- 
not be  construed  as  an  act  of  desertion.  What  you 
have  to  get  over  is  the  number  of  years  that  have 
elapsed.  We  must  be  very  careful  before  making  an 
order  for  maintenance  when  a  long  period  of  separa- 
tion has  intervened,  in  case,  in  the  words  of  an  old 
authority,  the  court  might  unwittingly  set  up  a 
precedent  that  would  encourage  a  woman  to  with- 
draw herself  from  her  husband's  society  for  all  the 
best  years  of  her  life,  and  then,  so  soon  as  she  became 
a  worthless  old  woman,  summons  her  husband  to  sup- 
port her.  That  is  good  law,  and  I  agree  with  it.]  The 
wife  refused  to  go  back  after  her  illness  because  her 
husband  did  not  provide  a  suitable  home  for  her. 
The  justices  have  found  that  was  so.  It  was  a  ques- 
tion solely  of  fact.  It  is  immaterial,  there  being 
evidenoe  of  desertion,  to  fix  the  actual  day  when  that 
desertion  began:  Wilkinson  v.  Wilkinson,  58  J.  P. 
415.  [Wright,  J. — In  deciding  the  question  whether 
the  only  home  the  husband  was  willing  to  provide  for 
the  wife  was  one  which  she  ought  to  have  accepted, 
the  social  position  of  the  parties  at  the  time  that  the 
offer  was  made  must  be  considered.]  There  was  no 
evidence  to  rebut  the  woman's  assertion  that  the 
house  was  unsuitable,  nor  did  the  husband  contend 
that  it  was  the  only  home  his  means  enabled  him  to 
provide  for  her. 

Gave,  J. — In  my  opinion  the  appeal  must  be 
allowed,  because  upon  the  facts  as  stated  there  is  no 
evidence  upon  which  this  court  can  hold  that  the 
justices  could  reasonably  come  to  the  conclusion  that 
the  husband  had  deserted  his  wife.  The  parties  were 
married  as  long  ago  as  1880,  and  in  1881  the  wife 
went  to  her  mother's  house  for  her  expected  confine- 
ment. There  was  nothing  in  her  doing  that  which 
could  be  construed  as  evidence  that  the  parties 
desired  to  live  apart,  and  the  fact  that  she  left  her 
things  behind  at  their  lodgings  was  evidence,  if  any 
were  needed,  that  she  intended  shortly  to  return. 
We  are,  therefore,  only  concerned  with  what  took 
plaoe  afterwards.  The  husband  during  her  absence 
gave  up  the  lodgings  and  moved  his  wife's  things  to 
a  room  in  his  father's  cottage,  and  on  his  wife's 
recovery  from  a  long  illness  made  arrangements  for 
her  to  return  to  him  there.  The  wife  refused, 
alleging  that  there  was  not  sufficient  room  for  them- 
selves and  infant.  Within  reasonable  limits  it  is 
certainly  the  right  of  the  husband  to  decide  in  what 
style  he  and  his  wife  should  live.  If,  therefore,  Mrs. 
Jones  refused  to  go  to  the  house  which  Jones  thought 
was  suitable  to  their  condition,  and  which  in  fact  was 
not  disreputable,  that  was  not  any  act  of  desertion  by 
him.  In  this  particular  case  there  is  no  reason  to 
suppose  that  they  would  have  shared  their  room  in 
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the  cottage  with  anyone  else ;  and  having  regard  to 
the  social  position  of  the  parties,  there  was  nothing 
unreasonable  in  the  husband's  offer.  The  matter, 
however,  did  not  stop  there,  for  later  on  when  her 
husband  asked  her  to  return  she  again  declined,  not 
on  the  ground  this  time  of  want  of  proper  accommo- 
dation, but  because  she  considered  that  it  was  God's 
will  that  they  should  not  live  together. 

We  have  keen  referred  to  the  case  of  Wilkinson  v. 
Wilkinson,  where  the  court  decided  that  it  was  not 
necessary  to  fix  the  actual  date  on  which  the  desertion 
commenced  so  long  as  there  was  evidence  on  which 
they  could  hold  that  there  had  been  actual  desertion. 
With  that  decision  I  agree,  for  I  think  that  the  exact 
fixing  of  the  date  is  immaterial.  In  the  present  case 
the  question  is  not  from  what  date  the  desertion 
should  be  said  to  have  begun,  but  whether  in  fact 
there  ever  was  a  date  at  all  on  which  the  husband 
deserted  his  wife.  No  proof  of  such  a  day  had  been 
given ;  in  fact,  it  was  the  wife  who,  for  some  reason 
or  other,  refused  to  return  to  her  husband. 

Weight,  J. — I  am  of  the  same  opinion.  a  I  see 
nothing  unreasonable  for  a  person  in  the  position  of 
a  labourer  living  with  his  wife  in  a  house  such  as  the 
applicant  offered  to  Mrs.  Jones.  The  husband 
asserted,  indeed,  that  there  were  three  bedrooms  in 
the  cottage.  Then  we  have  his  uncontradicted 
evidence  that  in  1884  or  1885  the  wife  refused  to  live 
with  him,  and  the  letter  of  1888  is  still  stronger 
evidence  against  the  wife.  In  the  special  case,  more- 
over, there  is  no  finding  that  the  wife  really  was 
willing  to  again  live  with  her  husband.  It  seems 
to  me  that  there  was  no  evidence  to  justify  the 
finding  of  the  justices  that  the  wife  was  justified 
in  refusing  to  return  to  her  husband  in  1881,  or  that 
since  that  time  the  husband  had  wilfully  deserted  her. 
The  order  made  by  them  against  the  husband  is 
therefore  wrong,  and  must  be  set  aside. 

Solicitors  for  the  appellant,  Prior,  Church,  & 
Adams. 

Solicitors  for  the  respondent,  Stocken  &  Jupp,  for 
Ed.  Godwin, 


Q.  B.  Div.  )  « -    7 

(Wills  and  Wright,  JJ.)  ]  *et>'  7' 

Singleton  {Appellant)  v.  Ellison  {Respondent),  (a.) 

Criminal  law — Brothel — Meaning  of — House  occupied  by 
one  woman  who  receives  men  for  purposes  of  prosti- 
tution— House    not  frequented     by    other    women — 
Criminal  Law  Amendment  Act,  1885  (48  &  49  Vict. 
c.  69),  s.  13,  sub-section  1. 

A  house  occupied  by  a  woman  who  receives  men  there 
by  day  and  night  for  the  purpose  of  having  illicit  inter- 
course with  her  for  payment,  where  no  other  woman 
resides  in  the  house  or  visits  or  uses  the  same  for  immoral 
purposes,  is  not  a  brothel,  and  such  woman  does  not 
"  keep  a  brothel "  within  the  meaning  of  sub-section  1  of 
section  IS  of  the  Criminal  Law  Amendment  Act,  1885. 

Case  stated  by  justices  of  the  peace  for  the  borough 
of  Preston. 

An  information  was  preferred  by  the  appellant 
against  the  respondent  that  she  did  unlawfully  keep 
a  brothel  in  a  certain  street,  contrary  to  section  1&, 
sub-section  1,  of  the  Criminal  Law  Amendment  Act, 
1885. 

It  was  proved  that  the  respondent,  between  the 
dates  specified  in  the  information,  occupied  a  house, 


(a.)  Reported  by  Sir  Shebston  Bakeb,  Bart., 
Barrister-at-Law. 


numbered  No.  35,  Everton-gardens,  within  theborough 
of  Preston ;  that  the  house  was  frequented  by a 
number  of  men  by  day  and  night,  but  principally  by 
night,  and  that  these  men  came  there  for  the  purpose 
of  having  illicit  intercourse  with  the  respondent,  and 
that  fornication  and  indecent  acts  were  seen  to  ban 
taken  place  between  some  of  the  men  who  resorted 
there  and  the  respondent. 

There  was  evidence  that  the  respondent  received 
money  from  the  men  who  frequented  the  house,  but 
there  was  no  evidence  that  the  house  was  used  by 
women  other  than  the  respondent. 

For  the  respondent  it  was  contended  that  there  was 
no  evidence  that  the  respondent  was  a  prostitute; 
that  the  definition  of  the  words  "  keeping  a  brothel" 
in  Beg,  v.  Justices  of  Parts  of  Holland,  Lincolnshire 
46  J.  P.  312,  was."  a  house  kept  for  people  of  oppo- 
site sexes  to  come  there  and  have  illicit  sexual  inter- 
course " ;  that  the  respondent  did  not  keep  the 
house  for  people  of  opposite  sexes  to  go  and  have 
illicit  sexual  intercourse ;  that  there  was  no  evidence 
that  any  women  were  allowed  to  come  there  te 
sexual  intercourse,  and  that  the  house  was  not  a 
brothel. 

The  justices  were  of  opinion  that,  in  order  to  con- 
stitute the  offence  of  keeping  a  brothel,  it  was 
necessary  for  the  appellant  to  prove  that  the  house 
was  frequented  and  used  for  the  purpose  of  prostito* 
tion  by  men  and  women  other  than  the  woman 
occupying  the  house,  and  they  found  that  no 
woman  other  than  the  respondent  lived  at,  visited, 
frequented,  or  used  the  house  in  question  for  the  pur- 
poses mentioned,  and  they  decided  that  the  house 
was  not  a  brothel  within  the  meaning  of  the  statute, 
and  dismissed  the  information,  subject  to  this  case. 

The  question  for  the  opinion  of  the  court  was 
whether,  on  the  facts  proved  before  them,  the  deciaioa 
of  the  justices  was  correct  in  point  of  law. 

Oeooge  Elliott,  for  the  appellant. — Upon  the  faeti 

S roved  the  justices  ought  to  have  found  that  this 
ouse  was  a  brothel.  The  house  was  used  for  the 
purposes  of  prostitution,  and  that  is  sufficient  to 
constitute  it  a  brothel  within  the  meaning  of  sub- 
section 1  of  section  13  of  the  Criminal  Law  Amend- 
ment Act,  1885.  A  brothel  is  the  same  as  a  bawdy 
house,  and  in  Stephen's  Digest  of  the  Criminal  Law, 
5th  ed.,  p.  142,  a  "  common  bawdy  house "  is 
defined  as  "  a  house  or  room,  or  set  of  rooms,  in  any 
house  kept  for  purposes  of  prostitution."  In  1 
Hawk.  P.  C,  8th  ed.,  p.  717,  it  is  said  that  "a 
lodger  who  keeps  only  a  single  room  for  the  use  of 
bawdry  is  indictable  for  keeping  a  bawdy  house." 

He  referred  to  Beg.  v.  Peirson,  2  Ld.  Baym.  1197, 
and  Beg.  v.  Justices  of  Parts  of  Holland,  Lincolnskin. 

F.  H.  MeUor,  for  the  respondent,  was  not  called 
upon  to  argue. 

Wills,  J. — I  am  of  opinion  that  the  justices  wen 
right  in  their  decision.  A  brothel  is  the  same  as  a 
bawdy  house,  which  is  a  term  well  known  to  our  law 
and  in  Acts  of  Parliament,  and  according  to  its  legal 
meaning  it  is  a  place  resorted  to  by  persons  d 
opposite  sexes  for  purposes  of  prostitution.  It  cer- 
tainly does  not  apply  to  a  place  where  one  woman  is 
accustomed  to  receive  men.  The  appeal  must  therft» 
fore  be  dismissed. 

Wbight,  J.— I  agree. 

Judgment  for  respondent. 

Solicitor  for  the  appellant,  David  Nimmo,  ■* 
Herbert  Lewis  &  Da  vies,  Liverpool. 

Solicitors  for  the  respondent,  Kime  &  Hammmi 
for  W.  A  A.  £facfcAt*rrf,  Preston. 
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In  be  Bassett. 


High  Ooubt. 


IN   BANKRUPTCY. 

Q.  B.  Div.         } 

(Vaughan  Williams  [  April  4. 

and  Kennedy,  JJ.) ) 

In  re  Bassett. 
Ex  parte  Lewis,  (a.) 

Bankruptcy  —  Company —  Petition  by  liquidator  of  a 
limited  company—Bankruptcy  Act,  1883  (46  <ft  47 
Viet,  c  52),  8.  4  (g)— Bankruptcy  Act,  1890  (53  &  54 
Vict.  e.  71),  «.  1— Companies  (Winding-up)  Act,  1890 
(53  <fe  54  Vict.  c.  63),  $.  10  (1)— Companies  (Winding- 
up)  Act,  1893  (56  <fe  57  Ftc*.  c.  58),  s.  I— Bankruptcy 
notice  containing  tvw  judgments. 

The  liquidator  of  a  limited  company  cannot  present  a 
bankruptcy  petition  on  behalf  of  the  company  in  his  own 
name,  but  must  present  it  in  the  name  of  the  company, 
though  he  may  issue  a  bankruptcy  notice  in  his  own 
name  on  a  judgment  making  a  sum  payable  to  him. 

A  bankruptcy  notice  is  bad  which  calls  upon  a  debtor 
to  pay  a  sum  due  under  a  final  judgment  and  also  the 
costs  of  an  unsuccessful  appeal  against  such  judgment. 

Appeal  from  the  refusal  of  the  registrar  of  the 
county  court  of  Birmingham  to  make  a  receiving 
order. 

The  debtor  had  been  a  director  of  Bassett' s  Plaster 
Go.  (Limited),  which  went  into  liquidation  in  October, 
1892.    In  his  capacity  as  a  director  he  had  received 
£139  18s.  lid.,  which  sum  he  retained,  whereupon 
the  liquidator  applied  to  the  court  as  provided  by 
section  10  of  the  Companies  ( Winding-up)  Act,  1890, 
and  obtained  an  order  compelling  the  debtor  to  repay 
the  moneys  so  retained.    The  debtor  failed  to  pay 
these  moneys,  and  the  liquidator,  taking  advantage  of 
•ection  1  of  the  Companies  (Winding-up)  Act,  1893, 
which  makes  an  order  under  section  10  of  the  Com- 
panies (Winding-up)  Act,  1890,  equivalent  to  a  final 
lodgment  for  the  purposes  of  section  4  (g)  of  the 
Bankruptcy  Act,  1883,  issued  a  bankruptcy  notice 
in  the  style  of  "  Joseph  Lewis,  liquidator  of  Bassett' s 
Plaster  Co.   (Limited),''  against  the  debtor,  calling 
upon  the  debtor  to  pay  the  sum  due  under  the  order, 
and  the  costs  of  an  unsuccessful  appeal  to  the  Divi- 
sional Court  against  the  order,  to  "  Joseph  Lewis,  as 
such  liquidator  aforesaid." 

The  debtor  did  not  comply  with  the  requirements 
of  the  bankruptcy  notice,  and  the  liquidator  presented 
a  petition  in  his  own  name  against  nim,  stating  that 
the  debtor  was  "  indebted  to  me  as  such  liquidator 
aforesaid."  The  registrar  held  that  the  petition  ought 
to  have  been  in  the  name  of  the  company,  and  refused 
to  make  a  receiving  order. 
The  liquidator  appealed. 

Muir  Mackenzie,  for  the  appellant. — Although  the 
debt  is  really  owing  to  the  company,  the  liquidator  is 
to  statute  the  proper  person  to  present  the  petition. 
The  order  under  section  10  of  the  Companies  (Wind- 
fag-up)  Act,  1890,  calls  upon  the  debtor  to  pay  to 
fte  liquidator.  By  section  1  of  the  Companies 
[Winding-up)  Act,  1893,  this  order  is  made  equivalent 
to  a  final  judgment.  The  liquidator  is  the  only 
person  entitled  to  enforce  this  final  judgment,  and 
nerefore  by  section  1  of  the  Bankruptcy  Act,  1890, 
•e  "  shall  be  deemed  a  creditor  who  has  obtained  a 
hal  judgment  within  the  meaning  of  section  4  of  the 
Bankruptcy  Act,  1883."  The  bankruptcy  notice  must 
follow  the  terms  of  the  judgment  and  call  upon  the 
lebtor  to  pay  the  sum  due  to  the  liquidator,  otherwise 
t  would  be  bad :   In  re  Howes,  Ex  parte  Hughes,  40 

(«.)  Reported  by  P.  M.  F&ahokb,  Esq.,  Barrister- 
at-Law. 


W.  B.  647,  [1892]  2  Q.  B.  628.  The  Legislature  has 
said  that  he  is  to  be  "  deemed  a  creditor,"  and  has 
thereby  given  him  power,  although  he  is  not  the  real 
creditor,  to  issue  a  bankruptcy  notice  and  present  a 
petition. 

F.  C.  Willis,  for  the  respondent. — These  proceedings 
were  taken  in  the  name  of  the  liquidator  in  order  to 
prevent  the  debtor  from  raising  a  set-off  against  the 
company.  In  proceedings  under  section  10  of  the 
Companies  (Winding-up)  Act,  1890,  no  set-off  can  be 
raised.  There  is  a  further  objection — viz.,  that  the 
bankruptcy  notice  is  bad  because  it  calls  upon  the 
debtor  to  pay  both  the  amount  due  under  the  order 
and  the  costs  of  the  unsuccessful  appeal  against  the 
order.  A  bankruptcy  notice  must  not  contain  two 
judgments:  In  re  Low,  Ex  parte  Central  Argentine 
Qoldfields  Co.  (Limited),  39  W.  B.  181,  7  Morr.  302, 
[1891]  1  Q.  B.  147.  The  registrar's  decision  on  the 
other  point  is  supported  by  In  re  Shirley,  Ex  parte 
Maclcay,  58  L.  T.  N.  S.  237,  36  W.  R.  Dig.  16,  which 
was  cited  to  him  at  the  hearing  of  the  petition. 

Muir  Mackenzie,  in  reply. — The  order  of  the 
Divisional  Court  dismissing  the  appeal  with  costs  is 
not  a  judgment,  and  therefore  the  bankruptcy  notice 
does  not  contain  two  judgments.  If  the  debtor  had 
any  set-off  it  could  have  been  raised  upon  the  hearing 
of  the  petition. 

Vaughan  Williams,  J.— I  understand  that  in  this 
case  the  registrar  dismissed  the  petition  upon  the 
ground  that  the  proceedings  were  in  the  name  of  the 
liquidator,  but  now  we  2nd  that  there  is  another 
objection  to  them — namely,  that  two  sums  are 
demanded  in  the  bankruptcy  notice,  one  due  in 
respect  of  an  order  under  section  10  of  the  Companies 
rWinding-up)  Act,  1890,  which  by  section  1  of  the 
Companies  (Winding-up)  Act,  1893,  is  made  equiva- 
lent to  a  final  judgment,  and  the  other  due  in  respect 
of  an  order  in  the  nature  of  a  final  judgment  in  the 
Queen's  Bench  Division.  Even  if  the  contention  that 
the  latter  order  is  not  a  judgment  were  right  the 
notice  is  bad.  A  bankruptcy  notice  claiming  one  sum 
under  a  judgment  and  another  sum  under  something 
else  is  misleading,  and  cannot  be  allowed  to  stand. 

The  other  objection  to  the  proceedings  is  also  good. 
The  order  was  one  made  under  section  10  of  the  Com- 
panies (Winding-up)  Act,  1890,  which  by  section  1  of 
the  Companies  ( Winding-up)  Act,  1893,  is  equivalent 
to  a  final  judgment  for  the  purposes  of  section  4  (g) 
of  the  Bankruptcy  Act,  1883.  That  does  not  affect 
the  nature  of  the  debt  or  the  mode  of  getting  it  in. 
The  debt  is  only  payable  to  the  liquidator  as  collector 
of  the  assets  of  the  company,  therefore  the  form  of 
proceedings  usual  in  the  Bankruptcy  Court  in  London 
is  the  proper  form,  which  is,  that,  although  the 
liquidator  takes  out  the  summons  and  obtains  the 
order  directing  the  defaulter  to  pay  to  him,  it  is  to 
pay  the  sum  to  him  as  a  contribution  to  the  assets  of 
the  company ;  the  debt  is  to  the  company,  and  the 
bankruptcy  notice  and  petition  should  be  headed 
"  ex  parte  "  the  company. 

As  to  the  bankruptcy  notice,  I  think  that  the 
liquidator  is  the  right  person  to  issue  it,  as  he  is  the 
person  to  whom  the  judgment  goes,  but  I  do  not 
think  he  is  the  right  petitioner.  It  might  be  said 
that  this  is  a  mere  matter  of  form ;  but  I  am  not  of 
that  opinion,  because  in  proceedings  under  section  10 
of  the  Companies  fWincUng-up)  Act,  1890,  the  re- 
spondent has  no  right  of  set-off:  In  re  Anglo-French 
Co-operative  Society,  Ex  parte  PeUy,  32  W.  R.  748. 
If  the  bankruptcy  notice  and  petition  were  made 
out  in  the  name  of  the  liquidator  alone,  without 
"ex  parte"  the  company,  the  debtor  would  think 
he  could  not  raise  a  set-off  against  the  company. 
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In  re  Foster.-— In  the  Goods  of  Anne  Cooke. 


High  Court. 


There  moat  be  something  to  show  that  the  debt  is  due 
to  the  company. 

Kennedy,  J.,  oonourred. 

Solicitors  for  the  appellant,  Charles  Capron. 

Solicitors  for  the  respondent,  F.  Hatton. 


March  19. 


Q.  B.  Div.  ) 

(Yaughan  Williams,  J.) ) 

In  re  Foster. 
Ex  parte  Official  Receiver  v.  Byrne,  (a.) 

Bankruptcy — Deed  of  assignment— Right  of  trustee  of 
deed  to  remuneration — Discretion  of  official  receiver. 

A  trustee  of  a  deed  of  assignment  has  no  right  to 
remuneration  out  of  the  estate  of  the  assignor,  upon  the 
bankruptcy  of  the  latter  within  three  months  of  the  date 
of  the  execution  of  the  deed,  for  services  rendered  to  the 
estate;  but,  if  the  official  receiver  is  of  opinion  that 
valuable  services  have  been  rendered,  he  may,  in  his 
discretion,  grant  the  trustee  some  remuneration,  and  the 
court  will  rarely  override  his  discretion. 

Motion  by  the  official  receiver  for  an  order  that 
Byrne,  the  trustee  of  a  deed  of  assignment  which  was 
the  act  of  bankruptcy  upon  which  the  receiving  order 
in  this  case  had  been  made,  should  hand  over  to  the 
official  receiver  the  balance  of  the  moneys  belonging 
to  the  debtor's  estate  remaining  in  his  hands.  Byrne 
claimed  to  retain  £10  as  remuneration  for  his  services 
while  acting  as  trustee  under  the  deed  of  assignment. 

Muir  Mackenzie,  for  the  official  receiver. — The  cases 
clearly  show  that  the  trustee  has  no  right  to  any 
remuneration:  In  re  Richards,  Ex  parte  Official 
Receiver,  32  W.  R.  1001,  1  Morr.  242;  In  re  Martin, 
36  W.  R.  698,  21  Q.  B.  D.  29 ;  In  re  Hpackman,  38 
W.  R.  497,  24  Q.  B.  D.  728 ;  In  re  Forster,  Ex  parte 
Rawlings,  36  W.  R.  144,  4  Morr.  292. 

0.  Herbert  Smith,  for  Byrne. — I  admit  that  Byrne  is 
not  entitled  as  of  right  to  claim  remuneration,  but  he  has 
rendered  valuable  services  in  this  case,  and  the  official 
receiver  ought  to  allow  him  something.  [Yaughan 
Williams,  J. — The  official  receiver  may  allow  you 
something  in  his  discretion,  which  discretion  the  court 
may,  but  rarely  will,  override.]  The  services  rendered 
in  this  case  were  exceptional.  Byrne  sold  the  good- 
will of  the  business  for  £60  when  the  creditors  thought 
it  quite  unsaleable. 

Muir  Mackenzie  replied. 

Yaughan  Williams,  J.— You  ought  to  pay  him 
something,  though  he  is  not  entitled  to  any  remunera- 
tion of  right;  but  the  official  receiver  may,  if  the 
estate  has  been  benefited  by  the  services  of  a  trustee, 
allow  him  in  his  discretion  some  payment,  though, 
if  the  official  receiver  is  in  doubt,  he  is  quite  right  to 
come  to  the  court.  Here  the  estate  has  been  benefited 
to  some  extent,  and  I  think  Mr.  Byrne  ought  to  have 
£5. 

Respondent  ordered  to  pay  over  the  money  in  his  hands, 
less  £5. 

Solicitor  for  Byrne,  A.  Blott. 

Solicitor  for  the  official  receiver,  The  Solicitor  to  the 
Board  of  Trade. 

(a.)  Reported  by  P.  M.  Francke,  Esq.,  Barrister- 
at-Law. 


Prob.  Div.  &  Adm.  Div. 
Probate. 


Dec.  10, 21. 


In  the  Goods  of  Anne  Cooke,  (a.) 

Probate — Administration — Lunacy  of  sole  adiro'ntdrofor 
—Practice— Lunacy  Act,  1890  (53  <fc  54  Vid.  c  5), 
s.  116. 

Where  letters  of  administration  have  been  granted  to  a 
next  of  kin,  and  such  next  of  kin  becomes  insane,  the 
practice  is :  (1)  where  lunatic  so  found,  grant  to  ami- 
mittee  for  use  of  lunatic  so  long  as  he  shall  remain  to 
{first  grant  not  impounded) ;  (2)  lunatic  not  so  found, 
but  person  appointed  with  general  powers  under  xam 
1 16  of  the  Lunacy  Act,  1890,  such  person  treated  t» 
same  way  as  committee ;  (3)  person  appointed  with  only 
specified  powers  under  section  116,  not  entitled  to  & 
grant,  and  grant  made,  in  this  case,  to  another  of  ike 
next  of  kin  of  the  deceased  for  the  use  of  the  lunatic 
administrator  {the  first  grant  being  impounded). 

Motion  for  a  grant  of  letters  of  administration  of 
the  personal  estate  of  Anne  Cooke  deceased,  to 
Frederick  Cooke,  one  of  her  next  of  kin,  daring  the 
lunacy  of  William  James  Cooke,  the  present  admmii- 
trator. 

The  deceased  died  on  the  5th  of  February,  1891, 
intestate,  a  spinster,  without  parents,  leaving  tw> 
brothers  and  two  sisters.  William  James  Cooke,  otw 
of  the  brothers,  took  out  administration,  and  had  anoe 
become  insane,  but  had  not  been  found  a  lunatic  by 
inquisition.  No  committee  had  been  appointed,  bat 
Otho  William  H.  Cooke  had  been  appointed  under 
section  116  of  the  Lunacy  Act  of  1890  withpowen, 
not  of  general  nature,  but  relating  only  to  certain 
specified  property  of  the  lunatic.  Frederick  Cooke, 
the  present  applicant,  was  the  other  brother. 

Dec.  10. — Deans,  in  support  of  the  motion.— Where  ; 
there  is  a  committee,  the  practice  is  to  make  the 
grant  to  the  committee  for  the  use  and  benefit  of  the  , 
lunatic  during  his  lunacy  (see  In  tht  Goods  of  Pkfflifh 
2  Add.  335,  Note  {b)  on  p.  336),  and  where  there  « 
no  committee,  then  to  the  next  of  kin ;  this  was  the  ; 
practice  of  the  Ecclesiastical  Court :  see  Williams « 
Executors,  9th  ed.,  p.  441 ;  see  also  In  the  Chodt  «f 
Lewis,  19  W.  R.  1038. 

Cur.  adv.  futL 

Dec.  21.— Jbunb,  P.— The  question  is,  Whatgnn*  j 
should,  according  to  the  practice,   be  made?  Tk* 
practice  as  to  administration    where    a   grant  fail 
been  made  to  a  next  of  kin,  and  such  next  of  km 
becomes  insane,  appears  to  be  as  follows  :~Fj»4 
where  such  a  lunatic  has  been  so  found  by  inqmsitkny 
and  there  is  a  committee  of  the  property,  the  grant* 
made  to  such  committee  for  the  use  of  the  lunatics* 
long  as  he  shall  remain  a  lunatic.     The  first  grant  i 
not  in  such  case  impounded.     Secondly,  where  ikl 
lunatic  is  not  so  found  by  inquisition,  bat  and* 
section  116  of  the  Act  of   1890  a  person  has  M 
appointed  with  general  authority  over  the  lnnatisl 
property,  such  person  has  been,  and  it  seems  to  si 
reasonably  so,  treated  in  the  same  way  as  if  he  wnl 
a  committee  of  the  lunatic's  estate.     Thirdly,  if J 
person  appointed  under  section  116  has  conferrt 
upon    him    only    specified  powers   falling  short  i 
general  powers,  such,  person  is  not  to  be  ooossu* 
to  be  in  the  same  position  as  a  committee  of  t 
lunatic,  and  is  not  entitled  to  a  grant.    FoartU 
where  there  is   no  committee,   and    no   person 
the  position  of  a  committee,  the  practice  has  hi 
to  make  a  grant  to  another  of  the  next  of  kin  of  I 

(a.)  Reported  by  J.  Gebabd  Laino,  Esq.,  Barrister* 
at-Law. 
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deceased  for  the  use  of  the  lunatic  next  of  kin  so 
long  as  he  remain  a  lunatic,  and  the  precaution  in 
that  case  is  taken  of  having  the  first  grant  impounded. 
There  is  an  authority  for  this  practice  in  the  case  of 
In  the  Goods  of  B inches,  1  Curt.  286.  Fifthly,  I  am 
informed  that  the  practice  has  not  hitherto  been  to 
inquire  whether  the  lunatio  is  likely  to  recover,  and 
in  the  event  of  its  being  held  that  he  is  not  likely  to 
recover,  to  revoke  the  old  grant  and  to  make  an 
absolute  grant  to  the  other  next  of  kin.  There 
appears  to  me  to  be  good  reason  for  this.  It  must 
always  be  doubtful,  and  often  highly  doubtful, 
whether  an  insane  person  is  or  is  not  likely  to 
recover,  and  the  inquiry  whether  he  be  likely  to 
recover  might  be  one  attended  with  considerable 
difficulty  and  expense,  nor  can  I  see  any  practical 
objection  to  the  grant  being  limited  to  the  use  of  the 
lunatic,  so  long  as  he  remains  such.  He  is  not  likely 
to  seek  again  to  act,  unless  a  marked  improvement 
takes  place  in  his  condition. 

I  think,  therefore,  that  the  proper  course  is,  in  this 
case,  to  make  a  grant  to  Frederick  Cooke  as  a  next  of 
kin  of  the  intestate,  limited  to  the  period  of  lunacy  of 
the  present  administrator;  and  the  present  grant 
of  administration  to  the  lunatio  will  be  impounded. 

The  above  view  is  expressed  with  regard  to  the 
case  of  a  single  administrator  becoming  insane.  It  is 
not  necessary  to  consider  the  case  of  a  defect  in  legal 
representation  occasioned  by  the  lunacy  of  one  of 
several  administrators. 

Motion  allowed. 

Solicitor,  T.  Bowker. 


Prob.  Div.  &  Adm.  Div.  1  t*        t1    .„ 

Probate.  /  Dec-  U>  16' 

Yoitng  v.  Holloway  and  Anothek.  (a.) 

Probate — Practice — Proof  in  solemn  form — Subsequent 
action  —  Knowledge  of  prior  proceedings  —Bight  to 
intervene — Frivolous  and  vexatious  action. 

In  the  Probate  Court  a  person  is  bound  by  proceedings 
to  which  he  is  no  party  only  when  he  was  cognizant  of 
and  capable  of  making  himself  a  party  to,  such  pro- 
ceedings. 

The  plaintiff,  who  knew  of  prior  proceedings  in  which 
a  will  of  1883  was  proved  in  solemn  form  in  an  action 
in  which  undue  execution,  unsoundness  of  mind,  and 
undue  influence  was  alleged,  now  alleged  tliat  will  to  be 
a  forgery,  and  set  up  a  prior  will  of  1876,  the  contents 
of  which  had  come  to  his  knowledge  since  the  first  trial. 
On  a  motion  by  the  defendants,  the  executors  of  the  will 
of  1883,  to  dismiss  this  action  as  frivolous  and  vexatious, 
the  plaintiff  filed  an  affidavit  of  an  expert  in  hand- 
writing,  in  support  of  the  allegation  of  forgery,  and,  in 
support  of  the  will  of  1876,  affidavits  by  himself  by  a 
law  stationer's  clerk,  and  by  a  former  clerk  to  a  solicitor 
in  whose  office  the  will  of  1876  was  alleged  to  have  been 
prepared  and  executed.  The  solicitor  denied  all  knowledge 
of  the  will,  which,  however,  the  plaintiff  alleged  had 
been  fraudulently  suppressed  by  the  defendants. 

The  court  refused  the  application  to  dismiss  the  action 
as  frivolous,  and  held  that  the  plaintiff  was  not  bound 
by  the  prior  proceedings. 

Motion  by  the  defendants  to  dismiss  the  action 
on  the  grounds  that  that  plaintiff  was  bound  by 
prior  proceedings,  and  that  the  action  was  frivolous 
and  vexations. 

The    defendants   were   executors  of   the  will   of 

(a.)  Reported  by  J.  Gerard  Laing,  Esq.,  Ilarrister- 
at-Law. 


Thomas  Holloway,  deceased,  dated  the  11th  day  of 
October,  1883,  of  which  the  court  granted  pro- 
bate in  solemn  form  on  the  27th  of  May,  1887,  in  an 
action  in  which  the  mother  of  the  present  plaintiff 
was  the  plaintiff,  and  in  which  she  alleged  undue 
execution,  unsound  mind,  and  undue  influence.  The 
present  plaintiff  alleged  that  the  will  of  1883  was  a 
forgery,  and  that  he  was  a  legatee  under  an  earlier  will 
of  the  20th  of  April,  1876,  which  the  defendants  had 
fraudulently  suppressed,  and  the  existence  of  which 
only  came  to  his  knowledge  after  the  trial  in  1887 ;  he 
also  claimed  as  nephew  and  one  of  the  next  of  kin  of 
the  deceased.  There  were  contradictory  affidavits  as 
to  whether  the  plaintiff  took  part  in  the  prior  pro- 
ceedings. The  evidence  of  the  execution  of  the  will 
of  April  20,  1876,  was  contained  in  affidavits  of  the 
plaintiff,  a  law  stationer's  clerk,  and  a  former  clerk  to 
the  solicitor  who  it  was  alleged  prepared  the  will  at 
the  request  of  the  deceased,  made  at  an  interview  in 
the  solicitor's  office,  where  the  will  was  subsequently, 
after  being  drafted  by  counsel,  executed.  An  affidavit 
of  this  solicitor  was  filed  on  behalf  of  the  defendants 
denying  these  statements.  The  allegation  of  forgery 
was  supported  by  an  affidavit  of  an  expert  in  hand- 
writing. 

Dec.  11.— Sir  E.  Clarke,  Q.C.,  Bayford,  Q.C., 
and  Bargrave  Deane,  for  the  defendants,  in  support  of 
the  motion,  in  addition  to  the  cases  mentioned  in  the 
judgment,  cited  Lawrance  v.  Norreys,  38  W.  B.  753, 
15  App.  Cas.  210,  and  Willis  v.  Earl  Beauchamp,  34 
W.  B.  357,  11  P.  D.  59. 

B.  H.  Pritchard  {Willis,  Q.C.,  with  him),  for  the 
plaintiff,  contra. 

Inderwich,  Q.  C,  for  the  Corporation  of  London,  who 
were  said  to  be  devisees  under  the  earlier  will,  said  he 
was  instructed  to  take  no  part  in  the  discussion. 

Cur.  adv.  vult. 

Dec.  16.— Jeune,  P. — This  is  an  application  on 
behalf  of  the  defendants  to  dismiss  the  action  with 
costs  and  stay  all  further  proceedings.  The  action  is 
brought  to  try  the  validity  of  the  will  of  Thomas 
Holloway,  dated  the  11th  of  October,  1883.  That 
will  was  established  at  a  trial,  before  Sir  Charles  Butt 
and  a  snecial  jury,  on  the  27th  of  May,  1887.  In 
that  action  the  person  disputing  the  will  was  the 
mother  of  the  present  plaintiff,  and  was  a  sister  and 
one  of  the  next  of  kin  of  Thomas  Holloway.  It  is 
abundantly  clear  to  me  that  the  present  plaintiff  was 
fully  cognizant  of,  and  assisted  in,  these  proceedings. 
But  it  is  also  clear  that,  acording  to  his  affidavits,  ne 
had  not  then,  so  far  as  he  knew,  any  interest  in  the 
suit,  and  could  not  have  intervened.  He  says  that,  in 
fact,  he  had  an  interest  as  being  a  legatee  under  an 
earlier  will  of  1876,  but  that  this  has  come  to  his 
knowledge  only  since  the  trial  in  1887.  This  state  of 
facts  gives  rise  to  the  first  question  to  be  decided.  It 
was  argued  that  by  reason  of  his  connection  with  the 
suit  in  1887  he  is  bound  by  its  result.  But,  on  the 
authorities,  while  it  appears  to  me  to  be  well  estab- 
lished that  if  a  person  who  can  himself  intervene,  and 
take  part  in  proceedings  in  which  a  will  is  questioned, 
abstains  from  doing  so,  he  is  bound  by  them,  though 
he  be  no  party  to  them,  it  would  seem  that  the  reason 
for  this  rule  is  that  such  a  person  has  the  power  to 
intervene. 

In  the  case  of  Newell  v.  Weeks,  2  Phillim.  224,  the 
leading  case  on  the  subject,  one  of  the  next  of  kin, 
who  was  fully  cognizant  of  proceedings  in  which  a 
will  was  contested  by  other  next  of  kin,  was  held 
bound  by  the  decision.  But  the  ratio  decidendi 
of  the  judgment  of  Sir  John  Niooll  is  therein  expressed 
in  this  passage  of  his  judgment :  "  Spectators  to  the 
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whole  and  privy  to  the  whole,  if  they  had  been  dis- 
satisfied, they  might  have  intervened  at  any  moment 
of    the   proceedings.      This    right    of   intervention, 
coupled  with  their  privity  to  the  proceedings,  is  de- 
cisive to  Bhow  that  they  can  have  sustained  no  pre- 
dice  by  not  having  before  been  cited  and  not  having 
ore  given  a  formal   appearance.     In   the  former 
cause  they  had  not  only  a  right,  but   it   was  their 
duty,   to  intervene,   if  they  meant    not    to    abide 
by    the    decision :     their    interests     were    directly 
affected;  if  the  will  had  been  set  aside  they  would 
have  established  their  claim.    The  lis  pendens  served 
as  a  public  notice,  on  which  they  were  bound  to  act." 
This  case  was  followed  in  Ratcliffe  V.  Barnes,  2  Swa.  & 
T.  486,  10  W.  B.  Prob.  Dig.  9,  in  which  Sir  Cresswell 
Cresswell  said : — "  the  general  principle,  as  I  collect 
it,  is  this — that  where  a  party  has  had  full  notice, 
and  has  had  the  opportunity  of  availing  himself  of 
the  contest,  he  will  be  bound  by  the  decision.     That 
was  not  a  mere  dictum,  but  the  express  decision  of  a 
very  learned  judge,  Sir  John  Nicoll."    In  the  case  of 
Wytcherley  v.  Andrews,  19  W.  E.  1015,  L.  E2P.&  D. 
327,  Lord  Penzance  drew  a  distinction  between  a  person 
being  bound  by  the  decision  in  a  suit  and  by  a  com- 
promise made  between  the  parties  to  it,  and  in  the 
course  of  his  judgment  said  :  "  There  is  a  practice  in 
this  court  by  which  any  person  having  an  interest 
may  make  himself  a  party  to  a  suit  by  intervening, 
and  it  was  becauseof  the  existence  of  that  practice 
that  the  judges  of  the  Prerogative  Court  held  that  if 
a  person,  knowing  what  was  passing,  was  content  to 
stand  by  and  see  his  battle  fought  by  somebody  else 
in  the  same  interest   he  should  be  bound  by  the 
result,  and  not  be  allowed  to  reopen  the  case."    The 
learned  judge  proceeded,  indeed,   to  illustrate  this 
rule    by    reference  to  the  practice  in  Chancery,  of 
allowing  one,  as  member  of  a  class  having  common 
interests,    to    represent   the    whole.      Perhaps    the 
principle  on  which  these  representative  actions  are 
permitted  is  somewhat  different  from  that  of  the  rule 
in  the  Probate  Court,  but  I  think  that  Lord  Pen- 
zance clearly  intended  to  lay  down  that  in  the  Pro- 
bate Court  the  rule  of  a  person  being  bound  by 
Eroceedings  to  which  he  was  no  party  depends  on 
is  cognizance  of  the  proceedings  and  his  capacity  to 
make  himself  a  party,  and  further  than  this  I  do  not 
think  the  authorities  go.     I  think,  therefore,  that  as 
the  present  plaintiff  could  not,  so  far  as  he  knew, 
have  intervened  in  the  proceedings  in  1877,  though 
fully  cognizant  of  them,  he  cannot  be  held  bound  by 
them. 

There  are  two  further  points  to  be  considered. 
First,  is  the  case  now  intended  to  be  set  up  against 
the  will  so  clearly  frivolous  that  to  put  it  forward 
would  be  an  abuse  of  the  process  of  the  court  ?  The 
plaintiff  says  in  his  affidavits  that  what  he  purposes 
to  prove  is  not  a  repetition  of  the  case  set  up  in 
1877,  but  an  allegation  that  the  will  is  a  forgery.  I 
will  not  examine  in  detail  the  evidence  by  which  he 
suggests  he  will  seek  to  prove  this,  because  it  may  be 
my  duty  to  try  the  case.  I  will  only  say  that  I  can- 
not, on  the  evidence  as  it  stands,  hold  it  to  be 
frivolous. 

Secondly,  is  the  evidence  by  which  it  is  proposed  to 
show  that  there  was  an  earlier  will  of  1876,  and  that 
under  it  the  plaintiff  took  a  benefit  as  legatee, 
frivolous  ?  This  lies,  of  course,  at  the  foundation  of 
the  plaintiff's  present  proceedings,  because,  inasmuch 
as  he  cannot  assert  any  right  as  next  of  kin,  or  as 
entitled  in  distribution,  he  has  no  interest  to  oppose 
the  will  of  1883  unless  he  can  establish  a  former  will 
in  his  favour.  I  have  had  doubts  on  this  point, 
especially  because,  apparently,  no  will  of  1876  is  likely 
to  be  forthcoming,  and  the  plaintiff  will  have  to  pro- 
duce strong  evidence  of  its  execution  and  contents. 


In  the  words  of  Lord  Herschell  in  Woodward  v. 
Gouldstone,  35  W.  B.  337, 11  App.  Gas.  469,  at  p.  475: 
"  In  order  to  support  a  will  propounded  when  it  is 
proved  by  parol  evidence  only,  the  evidence  ought  to 
be  of  extreme  cogency,  and  such  as  to  satisfy  one 
beyond  all  reasonable  doubt  that  there  is  really  before 
one  substantially  the  testamentary  intentions  of  the 
testator."  At  present  the  plaintiff  produces  some 
evidence  to  establish  the  existence  of  suoh  a  will  con- 
taining a  legacy  to  him,  and  a  conspiracy  to  suppress 
it,  but  there  is  nothing  to  indicate  toe  amount  of  such 
legacy,  nor,  except  in  a  very  general  way,  the  con- 
tents of  the  will.  If,  however,  there  be  any  truth  in 
the  statement  that  such  a  will  was  prepared  in  the 
manner  alleged,  it  may  possibly  be  that  further  de- 
tails of  its  contents  may  come  to  light.  It  is  so  im- 
portant not  to  shut  out  a  litigant  from  what  miy 
even  possibly  be  the  assertion  of  a  just  right  thai  I 
cannot  take  on  myself,  at  this  stage,  to  say  that  this 
part  of  the  case  is  so  clearly  frivolous  that  I  should 
stop  the  proceedings.  If  it  had  been  desired  by  the 
present  defendants,  I  should  have  ordered  that  this 
question  of  the  plaintiff's  interest  should  be  tried 
first ;  but  they  prefer  that  the  whole  matter  should 
be  tried  at  once.  The  motion  will  therefore  be  dis- 
missed, but  the  question  of  costs  will  be  reserved. 

Motion  dismissed. 

Solicitors  for  the  plaintiff,  Douglas,  Norman,  <fc  Oo. 
Solicitors  for  the  defendants,  Clarkson,  GreenweUs, 
&  Co. 


$rib£  Council. 


Nov.  10. 

(On  appeal  from  the  Supreme  Court  of  Victoria.) 

Mayor,  &c,  of  Canterbury  v.  Wyburn  asd 
Others,  (a.) 

Charity — Mortmain — Testator  domiciled  in  colonic*— 
Bequest  to  erect  buildings  in  England — Mortmain  Ad, 
1888  (51  &  52  Vict.  c.  42). 

A  domiciled  Victorian,  who  died  in  June,  18M, 
bequeathed  £10,000  to  the  mayor  and  corporation  of  am 
English  city  for  the  purpose  of  their  buying  a  suMb 
piece  of  land  and  erecting  thereon  a  free  Hbrarf* 
Under  the  law  of  Victoria  the  corporation  were  able  Is 
lawfully  expend  the  money  as  directed  by  the  testator. 

Held,  that  the  English  Mortmain  Act,    1888,  mif 
applied  in  so  far  as  that  the  assurance  of  the  lam* 
purchased  must  be  in  accordance  with  the  provisions  o/ 
the  Act,  and  that  the  bequest  was  valid. 

Attorney-General  v.   Mill,   2  Dow.  <fe   Clark,  399*- 
explained. 

This  was  an  appeal  from  the  Supreme  Court  ofj 
Victoria. 

The  facts  are  given  in  their  lordships'  judgment. 

Sir  J.  Rigby,  A.Q.,  and  Methold,  for  the 
ents,  the  Melbourne  Hospital,  who  represented 
residuary  legatees  under  the  will,  were  by 
heard  first. 

Everitt,  Q.C.,  and  Dauney,  for  the  appellants. 

C.  E.  James  and  Dunlop  Bill,  for  the  executors. 

Sorresby  v.    Rollins,  9    Mod.    221 ;     Oliphant 
Hendrie,  1  Br.  C.  C.  571 ;  Attorney -General  v.    ~ 
Yes.  sen.  218;  Attorney- General  v.  Stewart*  2 

(a.)  Reported  by  Charles  H.  Graftok,  Bsq*, 

Barrister-at-Law. 
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Mayob,  &c,  of  Caittebbuby  v.  Wybtjbn  and  Others. 


Prtvt  Council. 


143;  Mackintosh  v.  Townsend,  16  Yes.  330;  Whicker 
v.  Hume,  6  W.  B.  813,  7  H.  L.  Cas.  124;  Attorney- 
General  v.  Graves,  Amb.  155;  Attorney -General  v. 
MiU,  2  Dow.  &  CI.  393,  were  cited  or  referred  to. 

The  judgment  of  their  lordships  (The  Earl  of 
Sslbobne,  Lords  Watson,  Hobhousb,  Macnaghten, 
Mobris  and  Sh&hd,  and  Sir  Biohabd  Cough)  was 
delivered  by 

Lord  Hobhouse.— On  the  13th  of  June,  1891,  J.  G. 
Beanev,  an  inhabitant  of  Melbourne  and  a  domiciled 
Victorian,  died,  haying  by  a  codicil  to  his  will 
bequeathed  legacies  to  the  appellants  in  the  following 
terms : — "  I  direct  my  said  trustee  to  pay  to  the 
mayor  and  corporation  of  the  said  city  of  Canterbury 
for  the  time  being  the  sum  of  ten  thousand  pounds, 
for  the  purpose  of  their  buying  a  suitable  piece  of 
ground  at  Canterbury  aforesaid  and  erecting  thereon 
with  as  little  delay  as  possible  a  free  library  and 
reading-room  for  the  working  classes ;  such  building 
when  erected  to  be  called  '  The  Beaney  Institute  for 
the  Education  of  Working  Men.'  And  I  also  bequeath 
to  the  said  mayor  and  corporation  of  the  said  city  of 
Canterbury  all  my  medical  diplomas  and  military 
commissions  for  the  purpose  of  their  being  hung  up 
and  exhibited  in  the  principal  hall  of  the  said  building 
so  to  be  erected  as  aforesaid."  By  another  codicil  he 
bequeathed  some  more  articles  of  a  like  kind  in  a  like 
way.  His  residuary  legatees  are  certain  charitable 
institutions  in  Melbourne,  of  whom  the  respondents, 
the  Melbourne  Hospital,  have  been  selected  to  defend 
the  interests  of  all.  They  contend  here  that  the  gift 
ol  £10,000  to  the  appellants  must  fail  by  reason  of 
the  English  statute  law,  which  restricts  gifts  to  charit- 
able uses. 

The  case  was  argued  before  A'Beckett,  J.,  upon 
certain  questions  propounded  for  the  court  to  answer ; 
and  by  his  answers  that  learned  judge  maintained  the 
validity  of  the  gifts  and  directed  the  executors  to 
comply  with  the  directions  of  the  testator.  He  finds 
that  there  is  nothing  in  the  law  of  Victoria  to  forbid 
such  a  testamentary  gift.  He  adds : — • •  If  it  had  been 
shown  that  under  the  law  as  it  stands  in  England  the 
corporation  of  Canterbury  could  not  lawfully  spend 
£10,000  in  buying  land  and  erecting  a  building  as 
contemplated  by  the  testator,  and  therefore  that 
the  object  of  the  testator  could  not  lawfully  be 
accomplished,  I  should  not  direct  the  executors  to 
pay  the  legacy  to  the  corporation.  This  has  not  been 
shown.  It  appears  that  the  corporation  could 
lawfully  have  expended  £10,000  in  this  manner  if  the 
testator  had  sent  the  money  to  them  in  his  lifetime, 
and  that  they  will  have  the  right  to  spend  it  in  this 
manner  if  sent  them  by  his  executors  as  directed  by 
hiswilL" 

The  residuary  legatees  appealed,  and  the  full  court 
varied  the  decision  of  the  nrst  court  by  holding  that 
the  bequest  of  money  was  invalid,  and,  the  residuary 
legatees  consenting,  that  the  bequests  of  chattels  were 
valid.  The  reasons  of  the  three  learned  judges  are  in 
substance  identical.  They  considered  that  as  the 
£10,000  is  given  for  the  purchase  of  land  in  England 
the  case  is  the  same  as  if  the  testator  had  actually 
devised  land  of  his  own  in  England,  and  they  argued, 

Ky  enough,  that  nobody  can  so  operate  on  English 
.  From  their  order,  holding  the  bequest  of  money 
invalid,  the  present  appeal  is  brought;  and  their 
lordships  have  to  consider  whether  it  is  right. 

Of  course  there  is  no  doubt  of  the  competency  of  the 
English  Legislature  to  forbid  such  gifts.  The  question 
is  whether  it  has  done  so.  It  would  seem  that  this  is 
the  first  occasion  on  which  such  a  question  has  come 
into  court  for  decision. 

It  appears  to  their  lordships  that  the  arguments 
relied  on  by  the  full  court,  and  by  the  respondents' 


counsel  at  this  bar,  err  in  exaggerating  the  amount 
of  prohibition  imposed  by  the  English  statutes,  and 
in  ascribing  to  it  a  more  absolute  effect  than  it  really 
has.  The  Attorney-General  indeed,  in  his  argument 
for  the  residuary  legatees,  insisted  on  the  title  of  the 
Act  of  9  Geo.  2,  c.  36,  passed  in  the  year  1736 : — 
"  An  Aot  to  restrain  the  disposition  of  lands,  whereby 
the  same  become  unalienable."  That  title  correctly 
expresses  the  object  of  the  Act ;  but  it  is  manifest 
from  the  preamble  and  the  operative  parts  of  the  Act 
that  it  does  not  purport  to  restrain  every  such 
disposition,  nor  does  the  title  say  that  it  does.  If 
there  were  an  absolute  prohibition  of  all  gifts  of  land 
for  charitable  uses,  Mr.  Beaney' 8  gift  could  not  take 
effect.  But  as  in  fact  the  English  statutes  leave  all 
persons  as  free  as  they  were  by  common  law  to  give 
or  to  receive  any  amount  of  land  for  those  purposes, 
provided  only  that  they  observe  the  positive  rules 
prescribed  for  them,  the  question  in  each  case  is 
whether  the  mode  of  acquiring  land  is  a  lawful  or  a 
forbidden  one. 

The  statute  which  now  governs  this  question  was 
passed  in  the  year  1888  (51  &  52  Vict.  o.  42),  and, 
according  to  a  recent  practice,  it  has  no  preamble  to 
give  the  key  to  its  policy.  But  it  is  mainly  an  Aot 
of  consolidation;  if  it  effects  any  alteration  in  the 
previous  law,  the  difference  does  not  concern  the 
question  now  to  be  decided ;  and  it  must  be  taken 
that  its  provisions  rest  upon  precisely  the  same  policy 
as  those  of  the  statute  9  Geo.  2,  c.  36. 

The  preamble  of  that  statute  refers  to  the  older 
statutes  passed  to  restrain  the  mischiefs  of  gifts  in 
mortmain.  Then  it  proceeds: — "Nevertheless  this 
publick  mischief  has  of  late  greatly  increased  by 
many  large  and  improvident  alienations  or  disposi- 
tions made  by  languishing  or  dying  persons,  or  by 
other  persons,  to  uses  called  charitable  uses,  to  take 
place  after  their  deaths,  to  the  disherison  of  their 
lawful  heirs;  for  remedy  whereof  be  it  enacted." 
This,  then,  was  the  mischief  which  the  Legislature 
desired  to  abate :  the  increase  of  land  held  in  mort- 
main by  gifts  which  may  for  brevity,  and  somewhat 
loosely,  be  termed  death-bed  gifts.  The  mode  taken 
to  restrain  this  mischief  was  to  enact  that  no  land, 
nor  any  money  to  be  laid  out  in  the  purchase  of  land, 
should  be  given  to  any  person  for  the  benefit  of  any 
charitable  use,  unless  the  gift  be  made  by  deed 
executed  twelve  calendar  months  at  least  before  the 
death  of  the  donor,  and  enrolled  in  Chancery  within 
six  calendar  months  of  its  execution,  and  unless  the 
gift  be  made  to  take  immediate  effect.  Another 
section  extends  the  prohibition  to  charges  affecting 
land,  which  is  a  large  class,  at  that  date  a  much 
larger  relative  class  than  now,  of  personal  estate; 
and  it  declares  that  the  prohibited  gifts  shall  be 
absolutely  null  and  void.  Therefore  in  all  cases  of 
wills  to  which  the  statute  applies  such  gifts  are 
prohibited  by  its  express  terms. 

It  is  expressly  enacted  that  the  statute  shall  not 
extend  to  the  grant  of  any  estate  in  Scotland.  After 
a  time  came  the  question  whether  it  extends  to  the 
Colonies,  and  that  question  was  settled  in  the  negative 
in  the  case  of  The  Attorney-General  v.  Stewart,  decided 
by  Sir  Wm.  Grant  in  the  year  1817  (2  Mer.  143). 
He  considered  that  both  the  mischief  struck  at  by  the 
Act  and  the  methods  prescribed  for  lawful  gifts, 
were  of  a  local  character,  peculiar  to  England. 
Therefore  he  held  that  the  Aot  did  not  extend  to 
Grenada,  though  it  is  in  general  terms,  and  though 
the  laws  of  England  had  been  extended  in  general 
terms  to  the  island  when  first  ceded  in  1763,  and 
again  when  recovered  in  1784.  That  opinion  has 
ever  since  prevailed,  and  in  the  case  of  the  Gilchrist 
foundation  (Whicker  v.  Hume,  it  was  applied  to  a 
gift  of  land  in  New  South  Wales. 


482 


THE   WEEKLY  REPORTER,       m****]       Vol.  XLin. 


Pbivy  Council. 


Mayor,  &c.,  of  Canterbury  v.  Wybtjrn  and  Others. 
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In  that  state  of  the  law  the  present  Act  of  1888 
was  passed.  By  section  4,  sub-section  1,  it  is  enacted 
thus  : — "  Subject  to  the  savings  and  exceptions 
oontained  in  this  Act,  every  assurance  of  land  to  or 
for  the  benefit  of  any  charitable  uses,  and  every 
assurance  of  personal  estate  to  be  laid  out  in  the 
purohase  of  land  to  or  for  the  benefit  of  any  charitable 
uses,  shall  be  made  in  accordance  with  the  require- 
ments of  this  Act,  and  unless  so  made  shall  be  void." 

The  requirements  of  the  Act  are  substantially  those 
of  the  Act  of  1736.  If  the  assurance  is  of  personal 
estate  not  being  stock  in  the  public  funds,  it  must  be 
made  by  deed  enrolled  within  six  months  of  the 
execution,  and,  if  it  is  not  made  for  full  valuable 
consideration,  executed  twelve  months  before  the 
death  of  the  assurors.  By  the  interpretation  clause 
the  term  "assurance"  includes  a  will.  This  Act, 
therefore,  subject  to  some  special  exemptions,  pro- 
hibits "  death-bed  "  gifts  as  strictly  as  does  the  earlier 
Act.  But  it  is  impossible  to  suppose  that  the  Eng- 
lish Legislature  intended  to  affeot  a  will  subject  to 
the  law  of  Victoria.  All  the  reasons  against  such  a 
construction  which  were  applied  to  the  earlier 
enactment  apply  to  the  later  one.  It  is  expressly 
declared  that  the  Act  does  not  extend  to  Scotland  or 
Ireland.  To  declare  that  a  bequest  made  by  a  colonial 
will  shall  be  void  on  the  ground  that  it  contravenes 
the  local  law  of  England,  may  not  be  beyond  the 
competence  of  the  Imperial  Parliament,  but  is  quite 
beyond  its  ordinary  scope,  and  such  an  intention 
ought  not  to  be  imputed  to  it  without  very  clear 
grounds.  Seeing,  indeed,  that  the  repealed  and 
consolidated  statutes  did  not  apply  to  the  colonies, 
and  that  Scotland  and  Ireland  are  expressly  excepted 
from  the  new  statute,  it  is  impossible  without  express 
words  to  suppose  that  there  was  any  intention  of 
affecting  the  colonies  by  the  new  statute.  Moreover, 
Sir  William  Grant's  other  reasons  apply  exactly  to 
the  present  question.  It  cannot  have  been  intended 
that  methods  of  a  local  character  prescribed  for 
making  a  lawful  gift  should  be  adopted  in  a 
distant  colony,  or,  if  not,  that  the  gift  should  be 
invalid. 

Indeed  the  case  for  the  residuary  legatees  is  not 
rested  on  any  such  broad  ground  as  this.  The 
courts  below  are  agreed  that  the  Victorian  testator 
is  quite  free  to  make  such  a  gift  as  he  has  made ; 
nor  has  the  contrary  been  contended  here.  But  for 
that  conclusion  the  word  "  assurance "  in  the  Act 
must  receive  the  qualification  that  it  means  something 
which  is  governed  by  English  law. 

Of  course  it  is  a  different  thing  to  say  that  English 
law  must  decide  whether  English  land  can  be  bought 
with  money  coming  from  such  a  source  as  a  foreign 
will;  and  that,  if  it  decides  in  the  negative,  the 
bequest  must  fail;  not  because  it  is  illegal,  but 
because  it  is  impossible  of  execution.  The  Attorney- 
General  stated  broadly  that  the  prohibitions  of  the 
Statutes  of  Mortmain  are  an  integral  part  of  the 
English  law  of  real  property.  So  they  are ;  but  the 
question  is  how  far  they  operate.  The  suggestion  is 
that  they  operate  to  invalidate  gifts  of  money 
coupled  with  an  obligation  to  lay  them  out  in  land, 
if  they  have  their  origin  in  a  will,  though  a  perfectly 
valid  will .  Their  lordships  cannot  find  such  a  prohibi- 
tion in  the  Act.  They  have  reached  the  conclusion 
that  this  will  is  not  invalidated  by  section  4,  sub- ' 
section  (1).  At  what  point,  then,  of  the  transactions 
does  the  English  law  come  in?  Not  between  the  \ 
Victorian  testator  and  his  Victorian  executor.  In 
their  lordships'  view  the  English  law  will  operate 
whenever  a  purchase  of  land  for  the  charitable  uses  is 
effected,  but  no  earlier.  The  assurance  of  that  land 
must  be  made  in  accordance  with  the  provisions  of 
the  Act.    Anybody  may  give  money  for  such  a  pur- 


pose in  the  permitted  mode.  The  testator  might 
himself  have  bought  land  in  Canterbury  and  have 
devoted  it  to  charitable  uses  quite  lawfully.  What 
he  might  do  himself  he  might  do  through  trustees ; 
by  giving  money  to  trustees  for  the  purpose  of 
acquiring  land  in  a  lawful  way.  Is  there  any  tiling 
to  prevent  him  from  ordering  his  executors  to  do  the 
same  thing  ?  The  answer  is  that  his  will  is  not 
affected  by  English  law.  It  is  a  valid  will  binding  on 
his  executors ;  and  a  Victorian  court  of  justioe  should 
direct  them  to  perform  their  obligation. 

It  has  been  conteuded  very  earnestly  that  the 
point  is  settled  by  the  decision  in  Attorney-General 
v.  Mill.      In    that  case  the  testator   was  a  n&tra 


of  Montrose.    He  spent  many  years  in  the  island 
of    Cariacou,    where    he  owned  land  and  amassed 
a  large   fortune.     He  returned    to    Montrose,  and 
stayed   there  about  five   years.    Then  he  came  to 
England,  and  resided  first  in  London  and  after  wards    i 
in  Bath,  up  to  his  death  in  1805,  fourteen  years  after- 
wards.    In  1791  he  executed  a  will  and  a  deed,  by 
which  he  gave  money  to  be  invested  in  the  purchase 
of  land,  ordering  the  income  to  be  paid  to  certain 
Scotch  trustees  for  the  benefit  of  indigent  ladies  in 
Montrose.     His  will,  with  four  codicils,  all  in  English 
form,  was  proved  in  England.     In  his  will  and  con- 
temporaneous deed  he  described  himself  as  of  the 
island  of  Cariacou,  now  residing  in  Marylebone.   His 
codicils,  it  was  stated  at  the  bar,  contained  similar    , 
descriptions.     His  foreign  assets  were  transmitted  to 
England,  and  were  administered  under  the  direction 
of  the  Court  of  Chancery,  and  were  the  subject  of  a 
decree  which  paid  no  regard  to  the  charitable  gift.    I 
Subsequently    an    information    was    filed   by   the    j 
Attorney-General  for  the  establishment  of  the  charity    I 
by  purchase  of  land  in  Scotland.    It  was  held  by   ! 
Lord  Lyndhurst,  first  in  Chancery  and  afterwards  in    ' 
the  House  of  Lords,  that  the  testator  must  be  taken    j 
to  have  directed  the  purchase  of  land  in  England, 
and  that  his  gift  contravened  the  mortmain  laws  and 
was  void. 

It  is  now  argued  that  the  testator  was  a  domiciled 
Scotchman,  and  that  the  case  decides  that  a  bequest 
of  money  in  a  Scotch  will  directing  the  purchase  of 
land  in  England  for  a  charity  is  a  void  bequest    But 
the  assumption  that  the  testator  had  a  Scotch  doniiefl  < 
is  not  warranted  by  anything  to  be  found  in  the 
reports.    In  the  meagre  history  of  his  life  there  is 
much  to  suggest  arguments  for  an  English  doniidl. 
and  the  counsel  for  the  Attorney-General,  who  was 
contending  for  the  validity  of  the  gift,  did  not  suggest 
any  other  domicil.     The  word  "  douricil "  occurs  only 
twice  in  the  reports  of  the  case.     In  one  of  them  [i 
Dow.  &  CI.  •  394)  the  reporter  uses  a  casual  expres- 
sion to  the  effect  that  on  leaving  Cariacou  the  testator  .j 
resumed  his    domicil    in    Montrose,    an    expressiom 
which  Lord  St.  Leonards,  writing  many  years  after*, 
wards,  repeated.    But  the  Scotch  origin  of  the  testa* 
tor,  and  his  connection  with  Montrose,   were  only, 
used  as  arguments  to  show  that  he  contemplated  thftj 
purchase  of  land  in  Scotland,  a  conclusion  which  on* 
of  the  reasons  appended  to  the  appellant's  case  urgei 
the  House  to  adopt  "  even  if  he  were  domiciled  i» 
England."     For  some  reason,  doubtless  a  sufBcieatj 
one,  it  was  the  common  ground  of  argument  that  tht 
will  was  governed  from  first  to  last  by  English  Itf 
There  is  not  a  trace  in  the  reported  statements, 
ments,  or  judgments  that  anybody  asked  what 
be  the  effect  of  a  will  not  governed  by  English  lai 
which  is  the  question  now  propounded  to  their  1< 
ships. 

It  is  true  that  Story,  J.  (Conflict  of  Laws,  s» 
446),  and  Mr.  Westlake  (Private  International  La*% 
s.  165)  both  treat  the  decision  as  covering  the 
of  a  foreign  will.    But,  on  examining  the  case,  ttafti 
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appears  to  their  lordships  to  be  a  misapprehension  of 
the  point  really  decided.  So  far  as  they  know  the 
present  question  is  wholly  untouched  by  authority. 

The  Attorney-General  dwelt  on  the  amount  of  land 
which  might  be  brought  into  mortmain  if  such  be- 
quests as  these  were  allowed  to  take  effect.  Such 
considerations  can  hardly  influence  the  construction 
of  a  statute  except  so  far  as  they  may  appear  to  have 
been  present  to  the  minds  of  its  framers.  Their  lord- 
ships can  hardly  suppose  that  anyone  would  feel 
alarm  at  the  idea  of  foreigners  giving  large  sums  of 
money  to  English  purposes;  and  if  it  be  true  that 
this  is  the  first  case  of  its  kind  to  come  into  court, 
the  experience  of  a  century  and  a  half  tends  to  prove 
the  futility  of  any  such  alarm.  But  however  that 
may  be,  their  lordships  must  construe  the  words  of 
tins  statute  according  to  their  plain  meaning,  and 
leave  it  to  the  Legislature  to  enact  further  prohibi- 
tions, if  found  expedient. 

The  result  is  that  their  lordships  will  humbly 
advise  her  Majesty  to  discharge  the  order  of  the  full 
court,  except  so  far  as  it  deals  with  the  specific 
chattels  and  with  costs.  This  will  in  effect  restore 
the  judgment  of  A'Beokett,  J.  It  has  seemed  right 
to  both  the  courts  below  that  the  costs  of  all  parties 
to  the  litigation  should  be  paid  out  of  the  testator's 
estate ;  those  of  the  plaintiffs,  who  are  the  executors, 
being  taxed  as  between  solicitor  and  client.  Their 
lordships  have  been  asked  to  follow  the  same  course 
in  disposing  of  the  costs  of  this  appeal;  and  the 
residuary  legatees  raise  no  objection.  Their  lordships 
will  order  accordingly. 

Solicitors,    Speechley,    Mumford,    <fc    Co. ;    Phelps, 
Sidgvriek,  <fc  Biddle  ;  Anderson  &  Sons. 


ftunacp. 

In  re  Greqan  (a  Lunatic),  (a.) 

lunacy — Practice — Transmission  of  record  to  Ireland — 
Percentage  on  clear  annual  income — Payment  in  Ire- 
land— Remittance  to  England  of  sum  for  maintenance 
— Lunacy  Regulation  (Ireland)  Act,  1871  (34  Vict.  c. 
22),  ss.  109,  114,  116— Lunacy  Act,  1890  (53  Vict. 
c  5),  ss.  107,  148,  149— Lunacy  Act,  1891  (54  <fc  55 
Vict,  c.  65),  *.  27  (2)  (3)—  Rules  in  Lunacy,  1892, 
r.  126. 

Where  a  transcript  of  the  record  of  an  inquisition  has 
en  transmitted  from  England  to  Ireland,  and  per- 
ntage  has  been  paid  in  Ireland  upon  the  clear  annual 
come  of  the  lunatic,  no  further  percentage  is  payable  in 
%gland  upon  a  sum  ordered  by  the  Lord  Chancellor  of 
eland  to  be  remitted  to  England  for  the  maintenance  of 
t  lunatic. 

/So  held  by  Lord  Halsbury  and  Lindley,  L.  J. ;  A.  L. 
sith,  L-J-,  dissenting. 

Appeal  from  the  decision  of  the  master  in  Lunacy. 
Mutry  F.  Grehan  was  a  lunatic  so  found  by  inquisi- 
o  in  ISagland,  where  she  resided,  and  where  cooi- 
fctees  of  her  estate  and  person  were  appointed.    The  ' 
jperty  of  the  lunatic  was  situated  in  Ireland,  and  > 
order  w&s  made,  under  section  107  of  the  Lunacy  \ 
fc,  180O,   transmitting  a  transcript  of  the  record  of 
t  inquisition  to  the  registrar  in  Lunacy  in  Ireland. 
ftie  income  of  the  lunatio's  estate  was  £1,120,  and 

.j  Jlepox-ted  by  Abnold  Glover,  Esq.,  Barrister- 
at-Law. 


upon  this  sum  percentage  at  the  rate  of  four  per  oent. 
was  charged  and  paid  in  Ireland  under  the  Lunacy 
Regulation  (Ireland)  Act,  187 1 .  The  Lord  Chancellor 
of  Ireland  made  an  order  remitting  to  the  committee 
in  England  a  sum  of  £1,065  for  the  maintenance  of 
the  lunatic. 

The  master  in  Lunaoy  in  England  decided  that 
percentage  was  payable  in  England  upon  the  £1,065 
Tinder  rule  126  of  the  Lunaoy  Rules,  1892. 

The  committee  appealed. 

Section  109  of  the  Lunacy  Regulation  (Ireland) 
Act,  1871,  after  reciting  that  it  would  greatly  facili- 
tate and  simplify  the  practice  in  Lunacy,  and  would 
be  attended  with  convenience,  that  the  charges  inci- 
dent to  the  Lunacy  Office  and  the  administration  of 
the  estates  of  lunatics  should  be  defrayed  by  means 
of  a  percentage,  enacts  that  "  a  percentage  on  the 
respective  clear  annual  incomes  of  all  lunatics  shall  be 
paid  according  to  the  rates  following,  that  is  to  say 
...  (3)  The  rate  of  £4  per  cent,  per  annum  for 
each  annual  income  amounting  to  £1,000  or  upwards." 

Section  114  provides  that  the  provisions  respecting 
percentage  shall  be  applicable  to  the  proceedings 
{inter  alia)  "  in  the  matter  of  and  to  the  property  of 
a  lunatic  under  the  protection  of  the  Lord  Chancellor 
entrusted  as  aforesaid  by  virtue  of  the  transmission 
of  the  record  of  an  inquisition  from  England,  and  its 
entry  of  record  in  the  Chancery  of  Ireland.'* 

Section  148  of  the  Lunacy  Act,  1890,  provides  that 
"  the  Lord  Chancellor,  with  the  concurrence  of  the 
Treasury  may  make  rules  fixing  the  percentage  and 
fees  payable  in  proceedings  relating  to  lunatics  and 
their  estates,  and  regulating  the  mode  in  which  the 
same  are  to  be  ascertained  and  paid.1' 

Section  149  of  the  Lunaoy  Act,  1890,  was  repealed 
by  the  Lunaoy  Act,  1891,  section  27  of  which  provided 
that  "  in  the  case  of  lunatics  under  the  protection  of 
the  judge  in  Lunaoy  by  virtue  of  the  transmission  of 
the  record  of  an  inquisition  from  Ireland  and  its  entry 
of  record  in  the  High  Court  ...  no  percentage 
shall  be  levied  except  upon   income   arising  from 

Property  within  the  jurisdiction  of  the  judge  in 
jtinacy  and  administered  under  his  direction.'* 
Rule  126  of  the  Lunacy  Rules,  1892,  is  as  follows : 
"  There  shall  be  paid  a  percentage  at  the  rate  of  four 
per  oent.  per  annum  on  the  clear  annual  income, 
amounting  to  £100  and  upwards,  of  every  lunatic  so 
found  by  inquisition,  but  so  that  no  larger  sum  shall 
be  payable  in  any  case  in  any  one  year  than  £400." 

Vernon  Smith,  Q.G.,  and  Stewart  Smith,  for  the 
appellant. — The  percentage  has  been  rightly  paid  in 
Ireland  under  the  Irish  Act,  and  is  not  payable  again 
in  England.  The  sum  remitted  to  England  is  not 
"clear  annual  income,'*  but  is  ear-marked  by  the 
order  of  the  Lord  Chancellor  of  Ireland  for  a  par- 
ticular purpose,  the  maintenance  of  the  lunatic. 

They  referred  to  the  Lunacy  Regulation  (Ireland) 
Act,  1871,  ss.  109,  114,  116;  Lunacy  Act,  1890,  ss. 
107,  148,  149 ;  Lunaoy  Act,  1891,  s.  27  (3) ;  Rules  in 
Lunacy,  1892,  r.  126. 

Ingle  Joyce,  for  the  Attorney- General. —A  good  deal 
of  work  is  done  by  the  office  in  England,  and  it  is 
reasonable  that  the  percentage  should  be  charged. 

He  referred  to  In  re  Talbot,  30  W.  R.  386,  20 
Ch.  D.  269. 

Lord  Halsbuey. — I  confess  I  have  had  very  great 
difficulty  indeed  in  construing  these  different  sections. 
Of  course,  on  the  surface,  one  would  say  that  the  Acts 
had  been  passed  without  sufficiently  considering  the 
converse  cases  of  those  that  actually  have  been 
provided  for ;  but  I  doubt  if  that  is  the  proper  mode 
of  construing  an  Act  of  Parliament. 

The  ground  upon  whioh  I  should  proceed  is  this : 
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I  find,  taking  the  two  sets  of  Acts  together,  that  the 
real  substantial  provision  is  this :  that  within  oertain 
limits  the  payment  should  be  made  to  the  Lunacy 
Office,  in  respect  of  the  work  done  there,  by  some 
percentage.  A  question  arises  in  the  present  case, 
where  the  Lord  Chancellor  in  England  has,  by  the 
machinery  by  which  it  is  done,  obtained  the  control 
and  disposition  of  the  lunatic's  property,  the  person 
of  the  lunatic  being  in  England,  and  the  pro- 
perty being  situated  in  Ireland.  When  the  pro- 
perty is  in  Ireland,  there  is  an  Act  of  Parliament 
dealing  with  the  property  there,  and  giving  the  Lord 
Chancellor  power  to  administer,  I  think,  in  the 
strictest  sense  of  that  word,  the  produce  of  that 
>roperty.  Now,  speaking  generally,  without  coming 
:or  the  moment  to  the  particular  difficulty  that 
arises  here,  the  administration  has  to  be  paid  for  by 
a  sum  of  £4  per  cent,  in  this  particular  case,  because 
the  property  exceeds  the  amount  that  is  therein 
described  as  the  limit  upon  which  four  per  cent,  is 
to  be  charged,  and  the  Lord  Chancellor  in  Ireland  has 
accordingly  made  an  order.  When  I  say  he  has  made 
an  order,  I  agree  with  Mr.  Ingle  Joyce's  construction 
of  the  two  Acts  put  together,  that  the  Lord  Chancellor 
in  Ireland  adopts  what  has  been  done  in  England  as 
the  order  for  maintenance,  and  sends  over  to  this 
country  for  the  maintenance  of  the  lunatic  in 
England  the  amount  of  maintenance  which  has  been 
already  ascertained  in  England,  and  which  the  Lord 
Chancellor  in  Ireland  adopts  as  the  basis  of  the  order 
that  he  makes,  and  remits  the  amount,  impressed  with 
the  necessity  of  maintaining  the  lunatic.  That  is  the 
administration  of  the  whole  estate  of  the  lunatic, 
which  is  situated  in  Ireland.  Then  I  find  that  a  rule 
in  England  has  made  subject  to  the  percentage  the 
clear  annual  income  of  the  lunatic.  There  are  two  or 
three  possible  constructions.  Does  that  mean  the 
whole  annual  income  of  the  lunatic  in  England,  in 
which  case  the  four  per  cent,  would  be  charged  in 
England  again,  although  the  whole  estate  had  been 
chargeable  in  Ireland?  Or  does  it  mean  that  you 
must  assume  it  is  but  one  administration,  although 
operated  upon  by  two  equal  authorities,  both  in 
England  and  in  Ireland  P  If  so,  the  sum  which  is 
transmitted  from  Ireland  to  England  is  a  sum  which 
is  not  the  clear  annual  income  of  the  lunatic,  but  is  a 
sum  specially  devoted  by  the  order  to  his  maintenance, 
and  with  respect  to  which  no  power  of  charging  it  is 
given,  because  the  only  power  of  charging  is  the 
power  of  charging  the  whole  clear  annual  inoome. 

I  confess,  looking  at  the  policy  of  the  Act,  and 
what  it  is,  to  my  mind,  apparent  was  intended  to  be 
the  charging  power,  I  have  come  to  the  conclusion, 
although  with  some  difficulty  and  hesitation,  that  the 
rule,  which  is  to  be  treated  as  an  Ace  of  Parliament, 
justifies  us  in  saying  that  the  ''  clear  annual  income  " 
is  that  which  has  already  been  taxed  in  Ireland,  and 
paid  four  per  cent. ;  and  that,  therefore,  there  is  no 
obligation  to  pay  the  four  per  cent,  again,  in  Eng- 
land upon  what  is  not  the  clear  annual  inoome  of  the 
lunatic  in  any  sense,  but  is  a  part  of  that  clear 
annual  income  which  has  been  transmitted  from 
Ireland,  charged  with  the  performance  of  a  particular 
duty.  Under  those  circumstances  I  think  that  this 
four  per  cent,  is  not  again  ohargeable,  but  that  the 
amount  which  has  been  received  must  be  acquired  by 
the  committee  for  the  purpose  for  which  it  has  been 
sent  over  by  the  Irish  Chancellor  to  the  English  com- 
mittee—namely, that  of  the  maintenance  of  the 
lunatic. 

I  say  I  have  come  to  this  conclusion  with  some 
difficulty.  The  principal  difficulty  in  my  mind  is 
not  that  the  words  themselves  and  the  policy  of  the 
Act  would  not  naturally  justify  one  in  coming  to  that 
conclusion,  but  that  the  possibility  of  two  sets  of 


charges  being  made  seems  to  have  been  in  the  mind 
of  the  Legislature,  who  appear  to  have  provided  for 
it  in  some  cases,  and  prevented  the  double  charge 
being  made,  bat  have  not  provided  for  this  case. 
Nevertheless,  looking  at  the  language  of  the  role, 
which  is  equivalent  to  an  Act  of  Parliament,  looking 
at  the  policy  of  the  Act,  and  to  the  machinery  which 
.is  interchangeable  between  the  English  and  the 
Irish  Chancellors,  I  am  justified  in  coming  to  the 
conclusion  that  only  one  percentage  is  chargeable. 

Lindlet,  L.  J. — I  think  this  case  is  one  of  diffi- 
culty.   It  turns  upon  the  true  construction  of  three 
Acts  of  Parliament  passed  by  the  Parliament  of  the 
United  Kingdom— one  of  them  relating  to  Ireland, 
and  two  of  them  relating  to  England.     The  real 
question  is,   What  is  the  true  construction  of  thft 
expression   "clear  annual  income"   in  the  rule  126 
having  regard  to  the  machinery  provided  by  those 
three  Acts  of  Parliament  relating  to  lunatics  ?    Then 
are  sections  which  have  been  referred  to,  sections  109 
and  114  of  what  is  called  the  Irish  Act  of  1871,  bat 
is  really  a  United  Kingdom  statute  applicable  to  Ire- 
land, and  sections  107  and  148  of  the  Lunacy  Act, 
1890.     It  is  obvious  that  wherever  Parliament  fore- 
saw there  was  a  possibility  of  taxing  the  property  of 
lunatics  subject  to  the  jurisdiction  of  England  and 
Ireland  twice,  they  provided  it  should  not  be  dome. 
That  is  obvious.     But  this  is  a  case  which  is  not 
absolutely  foreseen,  not  contemplated,  and  not  pro- 
vided for,  and  it  is  left  out.    Now  we  are  asked  to 
say  that,  because  it  has  been  left  out,  two  percent- 
ages have  to  be  deducted — one  in  Ireland  and  one 
here.     I  think  that  would  be  contrary  to  the  true 
construction  of  the  three  Acts  of  Parliament. 

That  is  the  view  I  have  arrived  at,  not  without 
some  doubt.    Certainly  we  are  not  dealing  with  a 
case  of  money  remitted  from  Paris  or  a  colony  or  any 
place  not  governed  by  these  three  Acts  of  Parna- 
ment.      We  have  to  construe  these  three  Acts  of 
Parliament  together,  and  make  them  work  if  we  can, 
and  it  seems  to  me  it  would  be  contrary  to  the  true 
construction  of  the  Acts  if  we  held  that    role  196 
authorizes  the  masters,  or  the  proper   authority  in 
England,   to  levy  a  percentage  of    four  per  cent 
on   a  portion  of  the  clear  annual  income   already 
charged   under  one   of   the  three  Acta   of    Parlia- 
ment with  four  per  cent,  in  another  country.     In 
other    words,    I    do    not    think    the  words    "clear 
annual  inoome  "  in  rule  126  apply  to  a  sum  remitted 
in  substance  by  the  Irish  authorities  to  England  to 
be  applied  by  the  committee  here.    I  think  there  may 
be  a  little  difficulty  in  it,  but  the  difficulty  on  the 
other  side  is  very  formidable.    The  difficulty  on  the 
other  side  is  to  say :  *  *  There  is  a  transparent  blot,  and 
a  blot  so  difficult  to  get  over  that  we  are  compelled  to 
say  that  two  charges  ought  to  be  made,  when  it  u 
quite  obvious  that  Parliament  never  intended  that." 
The  true  way  out  of  it  appears  to  me  to  be  this,  that 
the  true  construction  of  these  Acts  and  rules  is  that 
the  clear  annual  inoome,  which  is  sought  to  be  made 
the  subjeot  of  the  charge  of  four  per  cent,  in  England, 
having  paid  that  four  per  cent,  onoem  another  country 
under  an  English  Act  of  Parliament,  ought  not  to  be 
made  payable  again  here.    I  think  that  is  the  true 
view,  and  I  think  it  is  sounder,  on  the  whole,  than 
to  say  that  the  Treasury  ought  to  put  it  right. 

A.  L.  Smith,  L.J.— I  am  sorry  to  say  I  cansot 
go  so  far  as  Lord  Halsbury  and  Lindley,  U.,  have 
gone  in  the  construction  of  these  Acts  and  rale*. 
Two  questions  arise  here.  The  first  is,  Can  the  four  pa? 
cent,  be  charged  on  this  sum  of  money  (call  it  £1,000} 
in  Ireland  ?  and  the  second  is,  can  it  be  charged  wttk 
another  four  per  oent.  in  England  ?  Those  two 
questions  are  the  questions  that  have  to  be  decided 
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here.  The  transcript  of  the  reoord  having  been  sent 
to  Ireland  from  England*  where  the  lunatic  was  so 
found  by  inquisition,  I  have  no  doubt,  under  section 
114  of  the  Lunacy  Act  (Ireland),  1871,  that  the  four 
per  cent,  can  be  charged  there.  I  have  no  difficulty 
in  determining  that.  I  do  not  think  there  can  be  any 
mbstantial  doubt  about  that,  considering  the  facts  of 
this  case. 

But  now  comes  the  other  question,  namely,  whether 
the  £1,000,  having  paid  the  four  per  cent,  in  Ireland 
and  being  transmitted  here  to  England  for  the  main- 
tenance of  the  lunatic,  is  within  the  taxing  provision 
of  the  Act  relating  to  lunatics  in  this  country.  I 
wish  to  point  out  that  my  brethren  have  come  to  the 
conclusion  that,  apart  from  the  rule  which  I  will 
deal  with  in  a  moment,  there  would  not  be  the 
exemption  of  four  per  cent,  in  this  country,  or,  in 
other  words,  that  four  per  cent,  would  be  payable  on 
this  £1,000  when  it  came  here.  That  is,  as  I  say, 
apart  from  the  rule.  Taking  the  Lunacy  Act  of  1890, 
as.  148  and  149,  it  appears  to  me  to  be  manifest  from 
those  two  sections  that,  in  the  case  of  a  lunatic 
found  lunatic  by  inquisition  here,  the  four  per  cent, 
is  to  be  levied,  I  will  say  on  the  £1,000  if  it  was 
received  by  his  committee  in  this  country,  and  the 
proviso  which  will  be  found  at  the  end  of  section  149, 
when  read  with  sub-section  (a)  of  section  149,  runs 
thus :  "  Four  per  cent,  is  payable  on  the  property  of 
a  lunatic  found  by  inquisition  in  this  country,  except 
in  a  case  of  transmission  of  the  reoord  from  Ireland 
to  this  country,  in  which  case  the  four  per  cent,  is  not 
to  be  paid  here."  Now,  there  is  no  correlative  sub- 
section to  this  section  exempting  four  per  cent,  in  the 
case  of  a  transcript  of  the  record  of  the  inquisition 
being  sent  from  England  to  Ireland,  as  in  this  case, 
and  although  I  perfectly  agree  with  Lord  Halsbury 
and  Lindley,  L.J.,  as  to  what  I  surmise  to  be  the 
policy  of  the  Legislature,  I  must  say  it  does  seem 
to  me  that  a  blot  has  been  hit  here,  and  I  do  not 
feel  inclined  nor  can  I  bring  myself  to  heal  a  blot 
by  stretching  language  or  giving  to  it  a  construction 
which  I  do  not  think  it  reasonably  bears.  So  much 
for  the  Act  of  Parliament,  and  if  this  case  had  rested 
there,  it  appears  to  me,  in  my  judgment,  this  point 
would  be  absolutely  unarguable.  I  pass  over  the  Act 
of  1891  because,  as  regards  that,  I  infer  it  does  not 
m  any  way  advance  the  point  that  arises  under  the 
Act  of  1890. 

Now  we  come  to  the  rule.    What  is  the  meaning  of 
this    rule?    The  Lord  Chancellor  may  make  rules 
under  the  Act  of  1890,  and  by  the  Act  of  1891  may 
also  make  rules.    Now  what,  in  my  judgment,  is  the 
true  reading  of  this  rule  ?    It  is  a  rule  applicable  to 
a  lunatic  found  lunatic  in  this  country  and  to  his 
property  in  this  country.      It  says,  "  There  shall  be 
paid  a  percentage  at  the  rate  ox  four  per  cent,  per 
annum  on  the  clear  annual  income  "  (I  will  read  in) 
"  of  such  lunatic."     What  does  it  matter  where  his 
income  comes  from  ?    The  four  per  cent,  is  charged 
when  the  income  is  in  this  oountry  of  the  lunatic  so 
found   in  this  country.    It  seems  to  me  that  this 
£1,000,    although    it    may   have   been  taxed    and 
has   been  properly  taxed  in  Ireland  by  this  four 
per  cent.,   and,    although   it  has    paid   that  sum, 
yet  when  it  comes  here  it  is  the  clear  annual  in- 
come   of    the   lunatic   in    this    country,    although 
by    an   order  of  the  Lord   Chancellor  it  has  been 
allocated  to  the  maintenance  of  the  lunatic  whilst 
he    remains    as   a   lunatic  in    this  oountry.      This 
j*  the    difficulty  I  have.    I  cannot  myself  say  that 
this  £1,000  was  not  dear  annual  income  of  the  lunatic 
when  it  came  to  this  oountry  simply  because  it  has 
had    to  pay  four  per  cent,  under  the  Irish  Act  in 
Ireland,   any  more  than  if  there  had  been  any  other 
tax  peculiar  to  Ireland  which  would  have  fallen  upon 


this  income.  It  could  not  make  it  any  the  less,  as  it 
seems  to  me,  clear  annual  income  when  it  comes  here, 
simply  because  it  has  paid  a  tax  that  has  been 
imposed  upon  it  in  the  oountry  in  which  it  has  been 
levied.  That  is  the  difficulty  I  have.  I  think  the 
blot  does  exist,  and  that,  as  the  law  now  stands,  this 
four  per  cent,  is  payable  on  this  £1.000  in  this 
country. 

Appeal  allowed. 

Solicitors,  Palmer,  Eland,  &  Nettteship;  Hare  &  Co. 


©ourt  of  appeal. 


Qdj 


April  2. 


Original  motion. 
(Lord  Esher,  M.R.,  and  J 
Lopes  and  Bigby,  L.J  J.' 

Black  and  Others  v.  Dawson,  (a.) 

Practice — Writ — Service  out  of  jurisdiction — Application 
to  set  aside  order— Ord.  12,  r.  30 — Judicature  Act, 
1894  (57  <ft  58  Vict,  c.  16),  s.  1.  . 

An  application  by  a  defendant  to  set  aside  an  order  of 
the  judge  at  chambers,  made  ex  parte,  giving  leave  to 
serve  the  writ  of  summons  out  of  the  jurisdiction,  must 
now  be  made  at  chambers,  and  not  by  motion  either  in 
the  Divisional  Court  or  in  the  Court  of  Appeal. 

Motion  by  the  defendant  under  ord.  12,  r.  30,  to 
set  aside  an  order  of  the  judge  at  chambers,  made 
ex  parte,  giving  leave  to  serve  the  writ  of  summons 
on  the  defendant  out  of  the  jurisdiction. 

The  notice  of  motion  was  originally  served  for  the 
Divisional  Court,  but  upon  the  motion  coming  on  the 
court  intimated  that  it  was  a  "  matter  of  practice  and 
procedure"  within  section  1  of  the  Judicature  Act, 
1894,  and  should  be  brought  on  in  the  Court  of 
Appeal.  The  motion  was  accordingly  set  down  in 
the  Court  of  Appeal. 

Crump,  Q.C.,  and  Arthur  Russell,  for  the  de- 
fendant. 

Joseph  Walton,  Q.C.,  and  A.  J.  Walter,  for  the 
plaintiffs. 

Lord  Eshee,  M.R.— In  this  case  an  ex  parte 
application  was  made  to  the  judge  at  chambers  for 
leave  to  serve  the  writ  upon  the  defendant  out  of  the 
jurisdiction,  and  the  learned  judge  made  the  order. 
That  was  a  step  in  the  procedure.  We  have  consulted 
the  other  members  of  the  Court  of  Appeal  upon  the 
point,  and  we  all  think  that  the  proper  practice  in 
future  will  be  for  the  defendant  to  take  out  a  summons 
before  the  judge  at  chambers  to  set  aside  the  order 
giving  leave  to  serve  the  writ  and  the  servioe,  and, 
that  being  also  a  matter  of  procedure,  an  appeal  will 
lie  to  this  court  from  the  order  of  the  judge  upon 
that  summons  if  leave  to  appeal  is  granted,  iftat 
will  be  the  practice  in  future,  and  a  motion  ought  not 
to  be  made  either  in  the  Divisional  Court  or  in  this 
court. 

Lopes  and  Bigby,  L.J  J.,  concurred. 

Solicitors  for  the  plaintiffs,  Faithfull  A  Owen. 

Solicitors  for  the  defendant,  Lattey  <fe  Hart. 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 
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Court  of  Appeal. 


Seaton  v.  Deerhurst.— In  rb  Cliffe. 


Court  op  Appeal. 


App.  Bankruptcy.  ) 

(Lord  Eaher,  M.R.,  [  March  27. 

and  Rigby,  L.J.)   ) 

Beaton  v.  Deerhurst.  (a.) 

Bankruptcy — Scheme  of  arrangement — Rejection  of  proof 
on  judgment  debt — Release  of  debtor — '•  Debts  provable 
in  bankruptcy" — Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  18,  subsection  8 ;  s.  37 ,  sub-section  3. 

By  section  18,  sub-section  8,  of  the  Bankruptcy  Act, 
1883,  "  A  composition  or  scheme  accepted  and  approved 
in  pursuance  of  this  section  shall  be  binding  on  all 
creditors  so  far  as  relates  to  any  debts  due  to  them  from 
the  debtor  and  provable  in  bankruptcy." 

The  trustee  under  a  scheme  rejected  a  proof  for  the 
amount  due  under  a  judgment  against  the  debtor  upon  the 
ground  that  the  consideration  for  the  judgment  was  a 
gambling  debt. 
'  Held,  that  the  judgment  debt  was  a  "  debt  provable  in 
bankruptcy "  within  the  meaning  of  section  18,  sub- 
section 8,  and  that  the  scheme  was  binding  upon  the 
judgment  creditor  and  released  the  debU*r,  and  that  the 
judgment  creditor  could  not  issue  execution  upon  the 
judgment. 

Appeal  from  an  order  of  Pollock,  B.,  at  chambers. 

On  the  17th  of  Jane,  1889,  the  plaintiff  signed 
judgment  against  the  defendant  for  £1,021  in  default 
of  defence.  In  July  the  plaintiff  paid  £400  on 
account.  In  February,  1890,  a  receiving  order  was 
made  against  the  defendant,  and  the  defendant  pro- 
posed a  soheme  of  arrangement  which  the  creditors 
accepted,  and  upon  its  approval  by  the  court  the 
receiving  order  was  rescinded.  The  scheme  pro- 
vided for  the  immediate  payment  to  the  trustee 
appointed  under  the  scheme,  of  a  sum  sufficient  to 
pay  the  oreditors  a  dividend  of  10s.  in  the  £  upon  all 
debts  provable  under  the  receiving  order,  and  for  the 
payment  of  the  balance  of  10s.  in  the  £  on  such 
provable  debts  upon  the  defendant  coming  into  pos- 
session of  certain  settled  estates  on  the  death  of  his 
father,  security  being  given  for  such  payment ;  and 
upon  the  scheme  being  approved  by  the  court  it 
should  be  accepted  by  the  creditors  in  full  satisfac- 
tion and  discharge  of  all  debts  due  from  the  debtor 
and  provable  under  the  receiving  order. 

A  proof  for  the  balance  due  under  the  judgment, 
sent  in  by  the  plaintiff,  was  rejected  by  the  trustee 
upon  the  ground  that  the  consideration  for  it  was  a 
gambling  debt,  and  this  decision  was  confirmed  by 
the  judge  in  bankruptcy  and  the  Court  of  Appeal 
(see  In  re  Deerhurst,  Ex  parte  Seaton,  8  Morr.  97,  39 
W.  E.  Dig.  24).  The  defendant  thereupon  issued 
execution  upon  the  judgment.  Pollock,  B.,  at 
chamberp,  made  an  order  setting  aside  the  execution 
and  staying  all  proceedings  by  way  of  execution  of 
thejudgment. 

The  plaintiff  appealed. 

Muat  Mackenzie,  for  the  plaintiff. — The  judgment 
debt,  after  the  decision  of  the  Court  of  Appeal,  was 
not  a  "  debt  provable  in  bankruptcy,'*  and  the  defend- 
ant is  not  released  from  it  under  section  18,  sub  sec- 
tion 8,  of  the  Bankruptcy  Act,  1883.  The  plaintiff 
can  therefore  issue  execution  upon  it. 

He  referred  to  Hardy  v.  Fothergill,  37  W.  R.  177, 
13  App.  Cas.  351. 

Scott  Fox,  for  the  defendant. — A  debtor  is  released 
by  a  scheme  from  the  same  debts  and  liabilities  as  he 
would  be  released  from  by  a  discharge  in  bankruptcy : 
Flint  v.  Barnard,  37  W.  R.  185,  22  Q.  B.  D.  90. 
This  judgment  debt  is  a  debt  or  liability  provable  in 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 


bankruptcy  under  section  37,  sub-section  3,  of  the 
Bankruptcy  Act,  1883  ;  and  by  section  30,  sub-section 
2,  an  order  of  discharge  releases  the  debtor  from  debt* 
and  liabilities  provable  in  bankruptcy.  Section  18, 
sub-section  8,  makes  the  scheme  binding  on  the 
creditors,  and  the  defendant  is  released.  The  rejec- 
tion of  the  proof  merely  meant  that  the  plaintiff  could 
not  be  allowed  to  prove  against  the  estate  in  competi- 
tion with  the  other  creditors. 

He  also  referred  to  Brandon  v.  McHenry,  39  W.  E. 
372,  [1891]  1  Q.  B.  538. 

Muir  Mackenzie  replied. 

Lord  Esher,  M.R.— The  effect  of  the  acceptance 
and  approval  of  the  scheme,  and  the  rescission  of  the 
receiving  order  is  the  same  as  if  a  discharge  in  bank- 
ruptcy had  been  obtained.  The  plaintiff  contend! 
that  the  judgment  debt  is  not  a  provable  debt  That 
depends  upon  section  37,  sub-section  3,  of  the  Bank- 
ruptcy Act,  1883,  which  specifies  what  are  provable 
debts  and  liabilities.  The  defendant  was  subject  to 
this  judgment  debt  at  the  date  of  the  receiving  order. 
It  came  within  the  very  words  of  that  section  as  a 
"  debt  provable  in  bankruptcy. "  By  section  18,  sub- 
section 8,  the  soheme  is  binding  on  the  creditors  so 
far  as  relates  to  any  debts  due  to  them  from  the 
debtor  and  provable  in  bankruptcy.  The  consequence 
is  that  the  scheme  binds  the  plaintiff  as  regards  this 
judgment  debt  and  releases  the  defendant  from  it 
The  effect  of  the  rejection  of  the  plaintiffs  proof  was 
that  the  plaintiff  could  not  claim  to  receive  a  share 
in  the  dividends  under  the  scheme  with  the  other 
creditors.  It  in  no  way  touches  the  provision  in  the 
Act  under  which  a  scheme  of  arrangement  binds  the 
creditors  as  regards  provable  debts,  and  releases  the 
debtor. 

Riobt,  L.J.,  concurred. 
Appeal  dismissed. 

Solicitors    for    the    plaintiff,    Hadden,    Woodward, 
&  Co. 
Solicitors  for  the  defendant,  Williams  <&  James. 


From  Chan.  Div.  } 

(Lindley  and  A.  L.  Smith,  L.JJ.)  > 

and  Chan.  Div.  North,  J.         1 

In  re  Cliffb. 
Edwards  v.  Brown. 


March  25. 


(a.) 


Practice — Originating  summons — Order  made  in  pro- 
ceedings commenced  by  originatins  summons—Scrcics 
out  of  the  jurisdiction- R.  S.  C,  1883,  ord.  16.  r. 
40 ;  ord.  55,  r.  35. 

The  court  has  no  power  to  order  service  out  of  the 
jurisdiction,  upon  a  person  not  a  party  to  an  action,  ef 
notice  of  an  order  made  in  an  action  commenced  by 
originating  summons. 

The  proper  procedure  is  for  the  party  having  <i* 
conduct  of  the  proceedings  to  give  notice  to  the  abtexd 
person  of  the  proceedings  in  the  action,  and  then*  if  suck 
person  fails  to  appear,  upon  proof  that  such  notice  has 
been  given,  the  court  will  dispense  with  service  upon  him, 
under  ord.  55,  r.  35. 
So  held,  a  firming  the  decision  of  North,  J. 

This  was  an  appeal  from  a  decision  of  North,  X-* 
and  raised  the  question  whether  an  order  could  be 
made  for  the  service  out  of  the  jurisdiction  of  noticed 
an  order  made  in  an  action  commenced  by  an  origin- 
ating summons. 

(a.)  Reported  by  Wm.  Scott  Thompson,   Esq., 
jBarriflter-at-Law. 
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Coubt  OP  Appeal. 


In  re  Cliffe. 


Cottot  op  Appeal. 


By  his  will  E.  Cliffe,  who  was  an  English  sub- 
ject) domiciled  in  France,  devised  and  bequeathed 
his  property  upon  trust  for  conversion  into  per- 
sonalty, and  for  division  into  seven  equal  shares.  The 
funds  representing  four  of  such  shares  were  trans- 
ferred to  this  country  and  lodged  in  court.  As  to 
one  of  such  last-mentioned  shares  there  was,  in  the 
events  which  happened,  an  intestacy,  both  according 
to  the  Ihws  of  England  and  of  France. 

The  action  was  commenced  by  an  originating  sum- 
mons, and,  by  an  order  of  the  11th  of  December, 
1893,  it  was  declared  [inter  alia)  that  the  domicil  of 
the  testator  at  the  time  of  his  death  was  French,  and 
inquiries  were  directed  in  order  to  ascertain  who  were 
thepersons  entitled  under  the  intestacy. 

The  inquiries  were  proceeded  with  in  chambers, 
and  by  the  chief  clerk's  certificate  it  was  found  that 
one  of  such  persons  was  a  Mr.  W.  Cliffe,  residing  in 
France.  Owing  to  the  fact  that  the  said  W.  Cliffe 
would  have  to  bring  into  hotchpot  an  amount  exceed- 
ing  the  sum  to  which  he  would  be  entitled  under  the 
intestacy,  he  had  not  taken  any  part  in  the  proceed- 
ings at  chambers,  and  was  in  no  way  bound  by  the 
proceedings  in  the  action. 

In  order  to  bring  the  case  within  ord.  16,  r.  40,  the 
plaintiff  applied  to  North,  J.,  in  chambers  for  leave 
to  serve  notice  of  the  order  of  the  11th  of  December, 
1893,  upon  the  said  W.  Cliffe,  but  his  lordship,  on 
the  23rd  of  March,  refused  such  leave,  and  delivered 
the  following  judgment  in  court : — 

North,  J. — This  case  was  argued  before  me  in 
chambers,  but  as  Mr.  Terrell  desires  to  take  the 
opinion  of  the  Court  of  Appeal,  I  thick  it  better  to 
put  into  writing  and  state  in  court  my  reasons  for 
the  conclusion  at  which  I  have  arrived. 

The  action  was  commenced  by  originating  sum- 
mons, and  the  court  has  declared  that  part  of  the 
property  of  a  testator  goes  to  his  next  of  kin  accord- 
ing to  the  law  of  France,  and  has  directed  certain 
inquiries  to  ascertain  who  are  such  next  of  kin,  and 
who  are  now  entitled  to  their  shares.    In  prosecuting 
the  inquiries  it  transpired  that  a  person  residing  in 
France,  not  a  party  to  the  proceedings,  is  interested 
therein,  and  I  agree  with  the  applicant  that  such 
person  ought  to  have  some  information  as  to  what  is 
being  done.    Indeed  I  might  possibly  decline  to  divide 
the  fund  until  such  information  had  been  conveyed  to 
him,  and  the  party  having  the  conduct  of  the  pro- 
ceedings ought  to  give  him  such  notice  forthwith. 
He  can  do  this  without  any  leave   from  the  court. 
Bat  I  am  now  pressed  to  give  such  leave  in  order  to 
bring  the  case  within  ord.  16,  r.  40.    As  the  person 
in  question  is  out  of  the  jurisdiction,  I  have  no  power 
to  give  leave  to  serve  any  such  order  upon  him.     It 
is  now  quite  settled  that,  apart  from  the  authority  of 
a  statute,  or  of  rules  authorized  by  a  statute,  the  court 
has  no  jurisdiction  to  give  leave  to  effect  servioe  of 
process  abroad;  that  order  11  is,  since  the  orders  of 
1883  came  into  force,  a  complete  code  on  the  subject 
at  service  out  of  the  jurisdiction,   superseding  the 
previous  practice  {In  re  Eager,  Eager  v.  Johnstone,  31 
W.  B.  33,  22  Ch.  D.  86 ;  In  re  BusfieU,  34  W.  R.  372, 
32  Ch.  D.  123),  and  that  such  service  can  only  be 
allowed  when  the  process  is  within  the  precise  language 
of  order  11,  or  is  by  the  rules  directed  to  be  served 
"according  to  the  rules  relating  to  the  servioe  of 
writs  of  summons,*'  as  in  the  case  of  a  third-party 
notice   under  ord.   16,    r.    48,    or    a    counter-claim 
under  ord.  21,  r.  12.     Accordingly  it  was  held  in  In 
re  Bus  field  that  leave  could  not  be  given  to  serve  an 
originating  summons  out  of  the  jurisdiction ;  and  if 
there  is  no  jurisdiction  to  allow  service  of  such  sum- 
mons abroad,  I  do  not  see  how  leave  to  serve  pro- 
ceedings in  an.  action  commenced  by  such  summons 
can  be   given  either.    In  In  re  Gordon's  Settlement 


Trusts,  W.  N.,  1887,  p.  192,  Chitty,  J.,  following  a 
decision  of  Kay,  J.v  gave  leave  to  serve  out  of  the 
jurisdiction  a  petition  for  payment  out  of  court  of 
funds  paid  in  under  the  Trustee  Belief  Act,  pointing 
out  that  the  effect  merely  was  to  intimate  to  the 
parties  served,  that  there  was  a  fund  in  court  in  which 
they  might  be  interested,  and  to  give  them  proper- 
notioe  in  order  that  they  might  be  present  at  the1 
hearing,  but  not  for  the  purpose  of  exercising  any 
jurisdiction  over  them. 

As  to  the  propriety  of  giving  such  notioe  I  heartily 
agree,  and  a  very  convenient  mode  of  giving  it  is  by 
handing  to  the  party  a  copy  of  the  petition ;  but  this 
is  a  very  different  thing  from  serving  him  with  pro- 
cess by  delivery  of  an  order  indorsed  with  a  notice 
(following  ord.  16,  r.  40)  that  he  will  be  bound  by 
the  proceedings  as  if  he  had  originally  been  made  a 
party,  which  the  case  of  In  re  Busfield  decided  could 
not  have  been  done  in  suoh  a  case  as  the  present. 
Respectfully  differing  from  the  view  that  leave  to  serve 
such  a  petition  could  be  given  by  the  court,  I 
in  In  re  JeUaroVs  Trusts,  39  Ch.  D.  424,  37  W.  R. 
Dig.  191  (also  a  case  under  the  Trustee  Relief 
Act),  declined  to  follow  In  re  Gordon's  Settlement 
Trusts  in 'that  respect,  intimating  that  the  parties 
could  give  notice  without  leave  if  they  pleased, 
but  that  I  could  not  fortify  suoh  proceedings  by 
giving  leave  to  serve  the  petition  abroad.  f)n  appeal 
from  that  refusal  the  court  did  not  express  any  dissent 
from  my  view.  But  it  appeared  that  the  funds  be- 
longed to  Mr.  Jellard  and  his  three  children,  who  had 
joined  in  a  petition  under  the  Act,  by  the  order  on 
which  petition  the  funds  had  been  carried  to  separate 
accounts,  with  directions  for  payment  of  income,  and 
the  petition  was  by  the  assignee  of  the  income  and 
part  of  the  capital,  seeking  for  payment  out  to  him. 
The  Jellards  then  being  in  Australia,  the  court  held 
that,  as  the  petition  did  not  seek  to  originate  any 
jurisdiction  against  them,  as  they  had  submitted  to 
the  jurisdiction  by  their  own  petition,  and  as  the 
petition  only  sought  to  give  full  effect  to  an  order 
which  they  had  themselves  obtained,  it  could  be 
served  on  the  solicitors  in  this  country  who  repre- 
sented them  on  the  first  petition,  and  whose  names 
appeared  on  the  record.  The  court  did  not  decido 
that  leave  to  serve  the  solicitors  was  necessary, 
though  to  prevent  ail  difficulty  it  gave  leave,  but 
this  service,  it  will  be  noted,  was  not  out  of  the 
jurisdiction.  I  am  not  aware  of  any  case  of  more 
recent  date  in  which  leave  to  serve  suoh  a  petition 
abroad  has  been  given  by  the  court.  In  In  re  Stan- 
way's  Trusts,  W.  N.,  1892,  p.  11,  Kekewich,  J., 
refused  to  give  such  leave.  In  proceedings  under  the 
Patents,  Designs,  and  Trade-Marks  Acts  it  seems 
quite  settled  that  a  petition  cannot  be  served  out  of 
the  jurisdiction,  but  that  if  the  party  who  would 
have  been  served  if  he  had  been  within  the  jurisdic- 
tion has  notice  of  what  is  going  on,  and  does  not 
think  fit  to  come  in  and  contest  the  case,  it  can  and 
will  be  disposed  of  in  his  absence,  and  the  notice 
given  does  not  require  any  leave  of  the  court,  which 
has  no  jurisdiction  to  give  suoh  leave :  In  re  Drum- 
mwVs  Patent,  43  Ch.  D.  80,  38  W.  R.  Dig.  148 ;  In  re 
Cornpagnie  Generate  d'Eaux  Minerales,  40  W.  R.  89, 
[1891]  3  Ch.  451 ;  In  re  King  &  Co.,  40  W.  B.  580, 
[1892]  2  Ch.  462.  I  do  not  say  that  the  proceedings 
under  those  Acts  are  governed  by  the  general  orders 
and  rules  of  the  High  Court,  but  these  cases  recog- 
nize the  fact  that  the  court  cannot  give  leave  to 
effect  service  abroad,  except  so  far  as  it  is  authorized 
by  statute. 

Again,  under  the  Companies  Acts  it  has  been  held 
that  the  court  has  no  jurisdiction  to  serve  orders* 
notices,  &c.,  upon  persons  resident  out  of  the  juris- 
diction :  In  re  Anglo-African  Steamship  Co.,  84  W.  B« 
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554,  32  Ch.  D.  348 ;  In  re  Nathan  Newman  &  Co.,  35 
W.  R.  293,  35  Ch.  D.  1.  Little  practical  difficulty 
arises  from  absence  of  interested  persons  abroad; 
when  they  have  had  notioe  they  generally  appear.  If 
they  do  not,  the  court  can  dispense  with  servioe  upon 
them,  and  will  feel  no  difficulty  in  doing  so  where  a 
man,  with  full  information  of  what  is  going  on, 
stands  aloof  and  will  not  come  in.  In  the  present 
case  I  should  not,  under  such  circumstances,  feel  the 
slightest  hesitation  in  dispensing  with  servioe  of  the 
order  under  ord.  55,  r.  35,  though  I  could  not  order 
substituted  servioe  in  the  absence  of  evidence  that  the 
party  had  gone  abroad  to  avoid  servioe:  Fry  v. 
Moore,  37  W.  E.  565,  23  a  B.  D.  395 ;  Wilding  v. 
Bean,  39  W.  E.  40,  [18911  1  Q.  B.  100. 

The  embarrassment  winch  does  sometimes  exist 
was  deemed  worthy  of  solution  by  statutory  rule,  «nd 
accordingly  order  7  of  the  Boles  of  the  28th  of 
November,  1893,  provided  that  ord.  16,  r.  40,  should 
be  so  amended  as  to  authorize  servioe  of  notioe  of  a 
judgment  or  order  upon  any  person  interested, 
"  whether  within  or  without  the  jurisdiction,"  but, 
unfortunately,  this  was  undone  by  the  subsequent 
order  of  the  10th  of  January,  1894,  annulling  the 
amendment  I  have  just  referred  to,  and  for  the 
present  the  remedy  has  been  abandoned,  and  the 
former"  defective  proceeding  has  been  restored.  I 
cannot  ignore  the  fact  that,  first,  such  legislation  was 
considered  to  be  requisite  in  order  to  warrant  service 
abroad,  and,  secondly,  that  it  was  subsequently  held 
that  such  legislation  as  to  servioe  abroad  was  not 
desirable,  and  the  provision  authorizing  it  was 
promptly  recalled. 

I  was  asked  to  give  leave  in  the  present  case 
because,  if  it  was  stretching  a  point,  it  could  do  no 
harm.  But,  in  my  opinion,  leave  ought  not  to  be 
Riven  when  the  giving  it  confers  no  advantage,  and 
does  not  enable  a  party  to  do  what,  without  such 
leave,  he  could  not  do.  As  Cotton,  L.J.,  said  in 
In  re  Anglo-African  Steamship  Co.,  "  It  is  not  a  ques- 
tion of  practice  but  of  jurisdiction  whether  this  court 
has  power  to  serve  notioe  of  an  order  upon  persons 
resident  abroad  so  that  the  order  may  be  enforced 
against  them  when  they  do  come  to  this  country.  It 
is  said  that  leave  may  be  given  saving  all  rights  of 
the  persons  served.  But  if  what  is  done  is  wrong, 
in  my  opinion  the  court  ought  not  to  do  it,  leaving 
the  person  served  to  take  an  objection  the  court  itself 
ought  to  have  taken." 

The  applicant  appealed. 

H.  Terrell,  for  the  appellant,  cited  The  Credits 
Gerundeuse  (Limited)  v.  Van  Weeds,  32  W.  B.  414,  12 
Q.  B.  D.  171 ;  In  re  Bw field;  and  In  re  Naylor, 
28  L.  T.  N.  S.  18,  21  W.  B.  Dig.  195 ;  and  argued 
that  upon  the  cases  there  is  the  distinction  that 
where  service  out  of  the  jurisdiction  is  required 
in  order  to  institute  proceedings  leave  will  not  be 
given ;  but  if  the  servioe  is  merely  required  of  some 
order  made  in  an  action  which  has  been  properly 
commenced  in  such  a  case  leave  will  be  given. 

The  Coubt  (TiiNDLET  and  A.  L.  Smith,  L.JJ.) 
dismissed  the  appeal.  Their  lordships  pointed  out 
that  leave  to  serve  an  originating  summons  out  of  the 
jurisdiction  could  not  be  given,  and  that  the  appel- 
lant's proper  course,  if  he  would  not  issue  a  writ, 
was  that  ne  should  give  to  the  person  out  of  the 
jurisdiction  notioe  by  letter  or  otherwise  inform- 
ing him  of  the  proceedings  in  the  action,  and 
pointing  out  that  if  he  failed  to  appear  the  court 
would  act  in  his  absence.  Their  lordships  expressed 
their  opinion  that  upon  proof  being  furnished  to  the 
oourt  that  such  notioe  had  actually  been  received  by 
the  person  out  of  the  jurisdiction,  and  that  he  failed  to 
aftpear,  the  oourt  would  be  able  to  act  in  his  absenoe. 


They  stated  that  in  their  opinion  Wickens,  Y.C.,  in 
In  re  Naylor,  laid  down  the  proper  rule  to  be 
followed  in  such  oases.  The  order  set  out  in  the  5th 
edition  of  Seton,  at  p.  13  (No.  12),  was,  in  their 
opinion,  based  upon  a  misconception  of  the  law. 

Appeal  dismissed. 

Solicitors,  Sawbridge  &  Sons. 


From  Q.  B.  Div.  1 

(Lord  Esher,  M.R.,  and  Lindley  V  March  8.        ! 

and  Bigby,  L.JJ.)  J 

Mayor,  &c,  of  Manchester,  Appellants. 
MoADAM,  Respondent,  (a.) 
Inland  Revenue — Income  tax — Allowances  —  Public 
library —  Urban  authority — 4  *  Building  the  property  of       i 
any  literary  or  scientific  institution  '  * — Public  Librarie* 
Act,  1892  (55  <fe  56  Vict,  c  53)— Income  Tax  Ad,       j 
1842  (5  &  6  Vict.  c.  35),  s.  61,  r.  6  (Schedule  A).  ' 

Section  61,  rule  6,  of  the  Income  Tax  Act,  1842,       . 
provides  for  allowances  to  be  made  in  respect  of  duties 
charged  "  on  any  building  the  property  of  any  literary 
or  scientific  institution  used  solely  for  the  purposes  of 
such  institution."  ' 

Held,  by  Lindley  and  Bigby,  L.JJ.  (Lord  Eeher, 
M.B.,  dissenting)  that  the  above  exemption  does  net 
extend  to  a  public  free  library  established  by  a  municipal 
corporation  as  the  urban  authority  under  the  Public 
Libraries  Acts,  such  library  not  being  the  property  of  a 
"  literary  or  scientific  institution9*  within  the  meaning 
of  the  enactment. 

Andrews  v.  Mayor  of  Bristol,  61  L.J.  Q.  B.  115, 
approved. 

Appeal  from  the  Judgment  of  the  Queen's  Bench 
Division  (Wright  and  Collins,  JJ.)  on  a  special  cue 
stated  by  the  Income  Tax  Commissioners  for  Man- 
chester. 

At  a  meeting  of  the  commissioners  held  on  the  16th 
of  October,  1893,  for  the  hearing  of  income  tax 
appeals,  the  Corporation  of  Manchester  appealed 
against  four  assessments  of  £2,000,  £70,  £150,  sad 
£63  respectively,  made  under  Schedule  A  of  the 
Income  Tax  Act,  1842,  as  the  annual  values  of  four 
buildings — namely,  a  referenoe  library,  two  fires 
libraries,  and  a  public  reading-room,  all  in  the  city  of 
Manchester — which  were  used  as  free  libraries]  and  were 
known  as  the  Manchester  Public  Free  libraries.  The 
annual  values  of  the  several  buildings  were  not  in 
dispute.  It  was  oontended  that  the  appellants  were 
not  liable  to  pay  income  tax  in  respect  of  these  build- 
ings, on  the  ground  that  they  were  exempted  under 
the  Income  Tax  Act,  1842,  s.  61,  r.  6,  by  which  sa 
allowance  is  directed  to  be  made  for  the  duties  charged 
"on  any  building  the  property  of  any  literary  or 
scientific  institution  used  solely  for  the  purnoees  of 
such  institution,  and  in  which  no  payment  is  made 
or  demanded  for  any  instruction  there  afforded  bv 
lectures  or  otherwise,  provided  also  that  the  said 
building  be  not  occupied  by  any  officer  of  rock 
institution,  nor  by  any  person  paying  rent  for  the 
same." 

Each  of  the  four  buildings  was  used  solely  for  the 
purpose  of  a  public  free  library  duly  established  under 
the  JPublic  Libraries  Act,  1850,  and  now  inamtained 
under  the  Public  libraries  Act,  1892.  All  the 
requirements  of  the  said  Acts  had  been  compKad 
with  in  respect  of  each  of  the  four  buildings,  and 
such  buildings  were  now  vested  in  the  appellants  as 

(a.)  Beported  by  W.  P.  Babby,  Esq.,  Barrister  at- 
Law* 
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s  library  authority  under  the  Public  Libraries  Act, 
1892.  The  libraries  were  under  the  management  of 
ft  committee  appointed  in  pursuance  of  section  15, 
lub-eection  3,  of  the  Act  of  1892,  and  all  the  powers 
and  duties  of  the  appellants  as  such  library  authority 
bad  been  delegated  to  the  committee.  Separate 
aocounts  were  kept  of  the  receipts  and  expenditure 
of  the  appellants  as  such  library  authority  under 
section  20,  sub-section  1,  of  the  Act  of  1892,  and  the 
four  buildings  were  maintained  by  a  rate  not  ex- 
ceeding the  prescribed  limit.  No  payment  was  made 
or  demanded  for  any  instruction  there  afforded  by 
lectures  or  otherwise,  nor  for  the  use  of  the  libraries, 
nor  was  any  profit  derived  therefrom.  Each  of  the 
buildings  was,  during  the  day,  in  charge  of  a 
superintendent,  and  at  night  was  unoccupied.  The 
reference  library  was  used  exclusively  for  the  con- 
sultation and  reading  of  books;  the  two  free 
libraries  were  used  as  lending  libraries,  and  for 
reading  books  and  papers  on  the  premises ;  and  the 
public  reading-room  was  a  place  where  books,  maga- 
zines, &c.,  were  read,  but  not  lent  out. 

The  commissioners  considered  that  the  present  case 
was  not  distinguishable  from  Andrews  v.  Mayor,  <£c, 
of  Bristol,  61  L.  J.  Q.  B.  715,  41  W.  R.  Dig.  208,  and 
that  the  appellants  were  not  entitled  to  the  allowance 
claimed,  and  confirmed  the  assessments,  subject  to  a 
case. 

The  Divisional  Court  dismissed  the  appeal. 

The  corporation  appealed. 

T.  Lawion   Walton,  Q.C.,  and  O.  P.  Macdonell,  for 
the  appellants. — The  Divisional  Court  felt  bound  by 
their  own  decision  in  Andrews  v.  Mayor,  &c,  of  Bristol, 
to  held  that  these  libraries  were  not  "  the  property  of 
any  literary  or  scientific  institution  "  within  the  mean- 
ing of  section  61,  rule  6,  of  the  Income  Tax  Act,  1842. 
The  Divisional  Court  held  that  the  buildings  belonged 
to  the  corporation,  who  are  not  a  literary  institution. 
A  municipal  corporation,  however,  is,  by  section  4  of 
the  Public  Libraries  Act,  1892,  the  "library  autho- 
rity," and  as  such  has  a  separate  existence  and  is  a 
"literary  institution."    In  a  rural  district  commis- 
sioners are  appointed  as  the  library  authority  and  the 
property  is  vested  in  them,  and  it  cannot  be  said  that 
they  are  not  a  literary  institution.      In  an  urban 
district  the  corporation  is  the  library  authority  in 
whom  the  property  is  vested,  and  as  library  authority 
they   are  a   literary   institution,   though  they  may 
occupy  other  positions  as  well.     Secondly,  the  words 
"  the  property  of  "  do  not  imply  ownership,  but  mean 
appropriated  to  the  literary  institution.    The  institu- 
tion means  the  thing  instituted — viz.,  the  free  library 
with,  its  governing  body.    In  this  sense  these  build- 
ings were  appropriated  to  the  use  of  a  free  library 
under   the  control  of  the  library  authority.      The 
exemption   in    the    Act  therefore  applies,   and  the 
decision  in  Andrews   v.   Mayor,  &c,  of  Bristol  is 
wrong. 

They  also  referred  to  Bradford  Library  Society  v. 
Churchwardens  of  Bradford,  1  E.  &  E.  88. 

Sir  B.  T.  Beid,  A.Q.,  and  Danckwerts,  for  the 
respondent. — The  buildings  are  the  property  of  the 
library  authority,  who  are  the  representatives  of  the 
ratepayers.  Neither  the  ratepayers  nor  their  repre- 
sentatives are  a  "  literary  institution."  The  library 
authority  is  created  for  the  purpose  of  managing  a 
literary  institution.  A  scientific  or  literary  institution 
mgf"i«  a  body  of  persons  banded  together  for  the 
promotion  of  science  or  literature.  The  library  autho- 
rity is  the  corporation.  It  is  one  body  having  various 
duties  :  Andrews  v.  Mayor,  &c.t  of  Byde,  23  W.  B.  58, 
L.  B.  9  Ex.  302 ;  Pedder  v.  Mayor,  &c,  of  Preston,  10 
W.  B.  773,  12  C.  B.  N.  S.  535.  There  is  no  entity 
called  a  library  authority ;  the  corporation  in  an  urban 


district  and  the  commissioners  in  a  rural  district  are 
the  library  authority.  The  " institution"  cannot 
mean  the  thing  instituted,  as  the  thing  instituted 
cannot  hold  property.  The  building  mus£  be  the  pro- 
perty of  a  body  which  is  itself  a  literary  or  scientific 
nstitution :  Sulley  v.  Boyal  College  of  Surgeons,  Edin- 
burgh, 19  Court  of  Sess.  Cas.,  4th  series,  751.  Therefoie 
neither  the  corporation  in  an  urban  district  nor.  the 
commissioners  in  a  rural  district  are  a  literary  institu- 
tion. Moreover,  these  public  libraries  and  reading- 
rooms  are  provided  for  recreation  and  amusement, 
and  are  not  literary  institutions  :  Bussell  Institution  v. 
Vestry  of  St.  Giles,  2  W.  R.  169,  3  E.  &  B.  416; 
Marylebone  Vestry  v.  Zoological  Society,  2  W.  R.  491, 
3  E.  &  B.  807  ;  Beg.  y..Jones,  8Q.B,  719. 

They  also  referred  to  Blake  v.  Mayor,  Ac,  of 
London,  35  W.  R.  791,  19  Q.  B.  D.  79. 

Cur.  adv.  vult. 

March  S.—LlNDLKY,  L. J.— This  is  an  appeal  from 
the  judgment  of  the  Divisional  Court,  dismissing  an 
appeal  against  certain  assessments  made  in  respect  of 
four  buildings  used  as  free  libraries.  The  question  is 
whether  those  free  libraries  are  within  the  exemp- 
tion contained  in  section  61,  rule  6,  of  the  Income 
Tax  Act,  1842.  Under  the  Public  Libraries  Act, 
1892,  the  corporation,  as  the  urban  authority,  is 
constituted  the  library  authority.  The  Income  Tax 
Commissioners  came  to  the  conclusion  that  these 
buildings  were  not  "  the  property  of  any  literary  or 
scientific  institution,"  though  they  might  be  used 
solely  as  literary  or  scientific  institutions,  and  that 
therefore  the  exemption  did  not  apply.  The  Divi- 
sional Court  held  that  they  were  bound  by  their  own 
decision  in  Andrews  v.  Mayor,  <Stc,  of  Bristol,  and 
dismissed  the  appeal.  The  corporation  thereupon 
appealed  to  this  court. 

I  cannot  think  that  a  municipal  corporation  or 
body  of  ratepayers  who,  by  adopting  the  Public 
Libraries  Act,  have  become  liable  to  be  rated  in  order 
to  maintain  a  free  library,  is  a  literary  institution 
within  the  meaning  of  that  phrase  in  Schedule  A, 
Part  6,  of  the  Income  Tax  Act,  1842.  By  literary  or 
scientific  institutions  were  meant  such  as  were  known 
to  exist  in  1842,  and  such  others  like  them  as  might 
come  into  existence  thereafter.  But  a  literary  or 
scientific  institution  supported  by  rates  is  not,  in  my 
opinion,  such  an  institution  as  was  contemplated  by 
the  Legislature.  The  object  of  exempting  scientific 
and  literary  institutions  from  income  tax  was  to 
encourage  private  landowners  to  give  land  or  allow  it 
to  be  used  by  literary  or  scientific  institutions  sup- 
ported by  voluntary  gifts  or  subscriptions,  and  so  to 
encourage  such  institutions.  Even  if  the  library 
authority  in  this  case  were  a  distinct  corporation, 
which  it  clearly  is  not  (see  Andrews  v.  Mayor, 
&c,  of  Byde),  I  should  still  be  of  opinion  that, 
being  supported  by  rates,  it  was  not  a  literary 
institution  within  the  meaning  of  those  words 
in  the  Income  Tax  Acts.  It  follows  that,  in  my 
opinion,  a  library  authority  in  a  rural  district  is.  not 
such  an  institution.  But  even  if  a  difference,  mate- 
rial for  the  present  purpose,  can  be  drawn  between  an 
urban  library  authority  and  a  rural  library  authority, 
still,  to  call  the  Corporation  of  Manchester,  even  in 
its  character  of  library  authority,  a  literary  institu- 
tion is  to  misapply  that  expression,  and  to  extend 
the  exemption  to  a  class  of  cases  to  which  it  was 
never  intended  to  apply.  This  was  the  view  taken 
by  the  court  below  and  by  the  Scotch  court  in  the 
case  of  Sulley  v.  Boyal  College  of  Surgeons,  Edinburgh. 
The  appeal  must  be  dismissed,  with  costs. 

Rigby,  L.J. — I  am  of   the  same  opinion. .    The 
question  is  whether  the  owners  of  free,  libraries  are 
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exempt  from  inoome  tax.  It  is  argued  that  the  ease 
comes  within  section  61,  rule  6,  of  the  Inoome  Tax 
Act,  1842.  I  must  say  that  I  have  tried  to  bring 
this  oase  within  the  words  of  the  Aot  because  it 
appears  to  me  that,  if  it  had  been  possible  for  this 
oase  to  have  been  present  to  the  mind  of  the  Legis- 
lature, they  would  have  brought  it  within  the 
exemption.  At  the  time  of  the  passing  of  the  In- 
oome Tax  Aot,  1842,  there  were  no  such  things  as 
these  free  public  libraries.  The  first  statute  autho- 
rizing their  creation  was  the  Public  Libraries  Aot, 
1850.  The  several  Acts  on  the  subjeot  are  now 
repealed  and  consolidated  in  the  Public  Libraries 
Aot,  1892.  In  1842,  therefore,  this  particular  sort  of 
public  institution  was  not  in  existence.  No  doubt 
these  free  libraries  are  literary  institutions  within  the 
meaning  of  the  Income  Tax  Act,  1842.  But  that  Act 
does  not  look  merely  at  the  character  of  the  building, 
but  also  at  the  position  of  the  owners  of  the  build- 
ing. If  it  is  right  to  look  at  the  corporation  as  the 
owners  of  these  buildings,  even  on  a  benevolent 
interpretation  of  the  Act  of  1842  I  cannot  call  the 
oorporation,  upon  whom  is  cast  the  management  of 
these  free  libraries,  a  literary  or  scientific  institution 
within  the  meaning  of  that  Aot.  We  have  to  con- 
sider the  nature  and  position  of  the  owners  (and  I 
assume  that  the  oorporation  are  the  owners)  as  dis- 
tinct from  the  nature  and  position  of  the  buildings. 
I  am  unable  to  see  that  a  municipal  corporation  is  a 
"  literary  or  scientific  institution,"  merely  because  as 
library  authority  it  brings  into  existence  that  which 
may  properly  be  called  a  literary  or  scientific  institu- 
tion. I  have  also  considered  the  position  of  com- 
missioners appointed  to  carry  into  execution  the 
Public  libraries  Act,  1892,  in  parishes  not  within  an 
urban  district,  and  it  seems  to  me  that  they  are 
merely  the  representatives  of  the  ratepayers,  and  I 
cannot  see  that  they  have  any  literary  or  scientific 
character  in  themselves,  and  I  do  not  think  that  they 
are  covered  by  the  exemption  in  the  Income  Tax  Aot, 
1842.  For  these  reasons  I  think  that  the  appeal 
should  be  dismissed. 

Lord  Ebheb,  M.Xt. — I  venture  to  differ  from  my 
learned  brothers  in  this  oase,  and  from  the  Divisional 
Court  in  this  oase  and  in  Andrews  v.  Mayor,  <£c,  of 
Bristol,  and  also  from  the  decision  of  the  Court  of 
Session  in  Sulky  v.  Royal  College  of  Surgeons,  Edin- 
burgh. To  my  mind  we  must  first  construe  the  Pub- 
lic Libraries  Aot,  1892.  This  assessment  is  made 
upon  the  Corporation  of  Manchester  as  owners  of  the 
buildings,  the  tax  to  be  paid  out  of  the  general  rates. 
In  my  opinion  the  corporation  are  not  the  owners  of 
the  buildings,  and  are  not,  therefore,  liable  to  pay 
this  tax.  The  oorporation  had  onoe  been  the  owners 
of  the  buildings,  but  they  had  determined  to  convert 
them  into  free  libraries.  It  is  only  because  the  cor- 
poration are  the  urban  authority,  this  being  an  urban 
district,  that  they  are  the  body  to  carry  into  execu- 
tion the  provisions  of  the  Public  Libraries  Act,  1892. 
We  have  to  deal  with  them  as  the  urban  authority, 
and  not  as  the  corporation.  By  section  4  of  the  Act 
of  1692  the  Act  is  to  be  carried  into  exeoution,  if  the 
library  district  is  iu  an  urban  district,  by  the  urban 
authority,  therein  called  the  "  library  authority." 
By  section  11  the  library  authority  of  any  library 
district  may  provide  all  or  any  of  the  following 
institutions — namely,  public  libraries,  &c.  A  public 
library  is  there  described  as  an  institution,  the  very 
word  used  in  the  Inoome  Tax  Act,  1842,  and  there- 
fore, to  my  mind,  referring  to  the  same  kind  of  thing. 
By  section  12  the  library  authority  may  purchase 
land,  and  may,  with  the  sanction  of  the  Local  Govern- 
ment Board,  appropriate  any  land  vested  in  them  for 
the  purposes  of  the  Aot,  and  they  may,  with  the  like 


authority,  sell  any  land  vested  in  them.  By  section 
14  all  land  and  other  real  and  personal  property 
appropriated  for  any  library  under  the  Act  shall  be 
vested  in  the  library  authority.  These  buildings, 
therefore,  which  were  appropriated  by  the  oorporation 
for  free  libraries,  vested  in  the  library  authority. 
The  library  authority  can  receive  no  payment  for  the 
buildings,  but  must  use  them  as  free  libraries.  The 
library  authority,  though  the  legal  owners,  are  bare 
trustees  for  the  persona  who  use  the  library.  I  agree 
that  the  oorporation  itself  cannot  be  called  a  literary 
institution,  but  what  is  the  library  ?  The  library  is 
an  institution  for  the  purpose  of  persons  enjoying 
literary  information.  It  is  therefore  a  literary 
institution.  Of  what  does  that  institution  consist  ? 
It  consists  of  the  legal  owners,  who  are  the  trustees 
and  the  managers,  and  the  persons  for  whose  benefit 
it  is  established.  The  property  in  the  institution  is  in 
law  in  the  trustees,  but  in  truth  it  may  be  said  to  be 
in  the  institution  itself.  It  comes  within  the  very 
words  of  the  exemption  in  the  Income  Tax  Act,  1841 
The  building  is  the  property  of  the  literary  institution 
which  I  have  described,  and  for  the  use  of  which  no 
payment  is  made.  The  Legislature,  in  passing  the 
Publio  Libraries  Acts,  must  be  taken  to  have  had  the 
Income  Tax  Act,  1842,  before  it;  and  it  not  merely 
created  tbe  thing  itself,  but  called  it  by  the  exact 
name  used  in  the  Act  of  1842.  In  my  opinion  tbe 
Legislature  intended  to  bring  it  within  tbe  exemption 
in  the  Aot  of  1842,  and  this  appeal  ought  to  be  ; 
allowed. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Austin  <fc  Austin,  tot 
Town  Clerk,  Manchester.  I 

Solicitor  for  the  respondent,   Solicitor  of  Inlami 
Revenue. 


Prom  Q.  B.  Div.       ) 
(Lord  Esher,  M.B.,  and  [  March  7. 

Lopes  and  Bigby,L.JJ.)  I 

Dykk  v.  Munday.  (a.) 

Master  and  servant — Scope  of  authority — Assault  com- 
mitted by  servant  in  course  of  employment — Convicticm 
of  servant — Liability  of  master — 24  dfe  2d  VicU  c.  100, 
•.45. 

The  defendant,  the  proprietor  of  a  furniture  business, 
appointed  an  agent  to  be  the  manager  of  a  local  branch 
of  his  business.  The  agent,  whilst  engaged  in  remorimy 
from  the  plaintiff's  house  some  furniture  which  he  had 
let  under  a  hire-and-purchase  agreement  to  a  person  irss 
had  been  a  lodger  there,  committed  an  assault  on  ths 
plaintiff,  who  was  trying  to  resist  the  removal.  For  Has 
assault  the  agent  was  convicted  and  fined.  The  piaiatif ' 
then  brought  an  action  against  the  defendant  to  recover 
damages  for  the  assault. 

Held,  first,  that  the  jury  were  justified  in  finding  thmt 
the  agent  was  acting  within  the  scope  of  his  authority; 
secondly,  that  the  conviction  of  the  agent  did  not,  by 
virtue  of  24  &  25  Vict.  c.  100,  s.  45,  operate  so  as  U 
release  the  defendant  from  liability  to  pay  damages.         ' 

Application  for  judgment  or  a  new  trial. 

This  was  an  action  against  two  defendants,  Mon- 
day and  Price,  for  trespass  and  assault.  Monday 
was  the  proprietor  of  a  furniture  business,  and  Prist 
was  the  manager  of  a  branch  of  that  business  at 
Putney.  Price,  in  the  course  of  his  employment  sf  j 
such  manager,  let  some  furniture  under  a  hire- 


(a.)  Beported  by  F.  G.  Bucksr,  Esq.,  Barrister- 

at -Law.  i 
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purchase  agreement  to  a  lodger  residing  in  the  house 

of  the  plaintiffs,  who  were  husband  and  wife.    Before 

all  the  instalments  due  under  the  agreement  had  been 

paid,  the  lodger  left  the  plaintiff*'  house,   and  he 

asked  Price  to  remove  the  furniture.     Price  called 

upon  the  plaintiffs,  but  they  claimed  to  be  entitled  to 

keep  the  furniture  as  security  for  arrears  of  rent. 

Subsequently  Price  and  a  man  named  Simeon  went 

together  to  the  plaintiffs1  house  and  forcibly  removed 

the  furniture,    and  while  so  doing  committed  an 

assault  on  the  female  plaintiff,  who  was  trying  to 

resist  the  removal  of  the  furniture.     On  the  hearing 

of  a  summons  before  a  police  magistrate  Price  and 

Simson  were  convicted  of  the  assault  and  fined.    The 

plaintiffs  having  brought  this  action,  the  defendant 

Monday  pleaded  that  the* acts  complained  of  had 

been  done  without  his  authority  and  without  his 

knowledge,  and  it  was  contended  that,  inasmuch  as 

Price  had  been  convicted  of  the  assault  and  had  paid 

his  fine,  no  damages  for  the  same  assault  could  be 

claimed  by  action  against  either  Price  or  Munday,  by 

virtue  of  the  statute  24  &  25  Vict.  c.  100,  s.  45. 

That  section  enacts  that  if  any  person,  against 
whom  a  complaint  shall  have  been  preferred  for 
assault,  shall  have  obtained  a  certificate  of  dismissal, 
"  or,  having  been  convicted,  shall  have  paid  the  whole 
amount  adjudged  to  be  paid,  or  shall  have  suffered 
the  imprisonment,  or  imprisonment  with  hard  Labour, 
awarded,  in  every  such  case  he  shall  be  released  from 
all  further  or  other  proceedings,  civil  or  criminal,  for 
the  same  cause." 

The  action  was  tried  before  Lawrance,  J.,  and  a 
jwryf  when  a  verdict  was  returned  for  the  plaintiffs, 
the  damages  being  assessed  at  £25  for  the  trespass 
and  £15  for  the  assault,  and  judgment  was  entered 
accordingly. 

The  defendant  Munday  applied  for  judgment  or  a 
sew  trial 

Montague  Lush,  for  Munday. — The  learned  judge 
wrongly  held  that  the  statute  did  not  protect 
Ifonday.  There  is  a  difference  between  being  liable 
as  an  actual  wrongdoer  and  being  liable  as  master  or 
princspal  by  implication  of  law.  If  a  principal  tells 
lis  agent  to  commit  an  assault,  he  is  liable  as  an 
ictnal  wrongdoer ;  and  in  such  a  case  the  conviction 
if  the  agent  would  not  release  the  principal.  But 
rhere  the  agent  has  actually  been  the  only  wrong- 
foer,  and  the  liability  of  the  principal  is  merely 
naplied  by  law,  an  action  will  not  lie  against  the 
rincipal  after  the  conviction  of  the  agent ;  in  such  a 
aae  the  principal  can  only  be  sued  while  there  is  an 
ranting  liability  in  the  person  who  has  actually  done 
se  wrong.  The  case  of  Masper  v.  Brown,  24  W.  B. 
19,  1  C.  P.  D.  97,  shows  that  the  effect  of  the 
eticm.  is  not  confined  to  the  person  who  commits  the 
■nolt  and  the  person  assaulted.  Seoondly,  there 
is  no  evidence  to  justify  the  jury  in  finding  that 
onday  was  liable  for  this  assault;  there  was  no 
idenoe  that  Price  in  committing  the  assault  was 
Ezn^  within  the  scope  of  his  authority.  His 
Ehotrity  was  simply  to  manage  Munday's  branch 
■mess.  The  assault  was  clearly  a  wilful  criminal 
^  as  ciifrtanguished  from  a  mere  negligent  or  illegal 
ifcoocl  of  carrying  out  his  duty. 
Ete   cited  Bolingbroke  v.  Swindon  Local  Board,  23 

JBU  47,  L.  B.  9  C.  P.  575 ;  Poulton  v.  London  and 
&h- Western  Railway  Co.,  16  W.  B.  309,  L.  B.  2 
534;  Lyons  v.  Martin,  8  Ad.  &  B.  512;  Bayley 
icMeeter,  Sheffield,  and  Lincolnshire  Railway  Co., 
&  G  P.  148,  21  W.  B.  Dig.  148 ;  Edwards  v. 
sJSAW  Western  Railway  Co.,  18  W.  B.  834,  L.  B.  5 
If*.    445 ;   Richards  v.  West  Middlesex  Waterworks 

33  W.  B,  902,  15  U.  B.  D.  660. 

l&n&HF*6     Shearman,     for    the     plaintiffs. — The 


question  whether  an  agent  was  acting  within  the 
scope  of  his  authority  is  always  a  question  of  faot, 
and  it  was  rightly  left  to  the  jury  in  this  case.  A 
master  is  liable  even  for  the  wilful  illegal  act  of  his 
servant,  if  it  is  done  in  the  course  of  his  service  and 
for  the  master's  benefit :  Limpus  v.  London  General 
Omnibus  Co.,  11  W.  B.  149,  1  H.  &  C.  526;  Green- 
wood v.  Seymour,  9  W.  B.  785,  7  H.  &  N.  355; 
Bar  wick  v.  English  Joint-Stock  Banking  Co.,  15  W. 
B.  877,  L.  B.  2  Ex.  259;  Houldsworth  v.  City  of 
Glasgow  Bank,  28  W.  B.  677,  5  App.  Oas.  317,  per 
Lord  Selborne. 

Lord  Esheb,  M.B. — This  is  an  action  in  which  it 
was  sought  to  make  the  defendant  Munday  liable 
for  an  assault  and  trespass  committed  by  his  agent. 
The  case  was  left  to  the  jury,  who  found  that  Mun- 
day was  liable.  It  is  now  said  that  there  was 
nothing  which  could  properly  have  been  left  to  the 
jury,  and  that  the  learned  judge  ought  to  have  non- 
suited the  plaintiffs.  The  question  therefore  is,  not 
whether  the  judge  misdirected  the  jury,  but  whether 
there  was  evidence  on  which  it  was  right  for  him  to 
leave  the  case  to  the  jury  with  a  proper  direction. 
Might  he,  on  the  evidence  before  him,  nave  left  the 
case  to  the  jury  with  the  direction  approved  of  by 
the  judges  iu  Limpus  v.  London  General  Omnibus  Co.  ? 
According  to  that  direction  the  questions  to  be  left 
in  this  case  would  have  been  as  follows: — Was  it 
part  of  Price's  employment  to  let  out  furniture  on  the 
hire  principle  ?  And  was  it  part  of  his  employment 
that,  if  the  instalments  due  on  any  furniture  were 
unpaid,  he  was  to  get  the  furniture  back  into  his  own 
possession?  Considering  what  the  business  was 
which  Munday  carried  on,  and  that  Munday  himself 
did  not  live  at  Putney,  where  this  branch  of  his 
business  was,  but  that  he  had  appointed  Prioe  to  be 
the  manager  of  that  branch,  I  should  have  no  diffi- 
culty in  coming  to  the  conclusion  that  it  must  have 
been  a  material  part  of  Price's  employment  to  get 
back  into  his  possession  articles  of  furniture  on 
which  any  instalments  were  due  and  unpaid.  At  any 
rate,  I  have  no  doubt  that  the  jury  might  reasonably 
have  thought  that  that  was  part  of  his  employment. 
Then  the  next  question  would  be,  Did  Price  go  to  the 
plaintiffs'  house  for  the  purpose  of  recovering  posses- 
sion of  furniture  on  which  instalments  remained 
unpaid  P  I  think  it  clear  that  the  jury  might  reason- 
ably say  that  he  did.  He  was  doing  what  he  was 
employed  to  do,  and  though  while  so  doing  he  com- 
mitted an  assault,  a  brutal  assault  for  which  he  was 
afterwards  convicted  and  fined,  still  it  seems  to  me  he 
must  be  taken,  in  going  to  the  plaintiffs'  house  and 
doing  as  he  did,  to  have  been  acting  for  the  purpose 
which  I  have  stated. 

In  my  opinion,  therefore,  the  judge  might  rightly 
have  asked  the  jury,  in  accordance  with  the  direction 
approved  of  in  Limpus  v.  London  General  Omnibvs  Co., 
whether  Price  in  doing  what  he  did  was  acting  iu  the 
course  of  his  employment  with  the  intention  of 
furthering  his  master's  interests  and  of  doing  what 
he  was  employed  by  his  master  to  do,  and  not  for  any 
purposes  of  his  own.  I  think  that  the  evidence  in 
this  case  would  support  those  questions,  and  that  the 
jury  might  well  answer  them  in  the  plaintiffs'  favour. 
It  was  contended  that  if  what  the  agent  did  in  the 
course  of  his  employment  was  a  criminal  act,  that 
took  the  case  out  of  the  general  rule.  But  in  Bayley 
v.  Manchester,  Sheffield,  and  Lincolnshire  Railway  Co., 
and  Greenwood  v.  Seymour,  the  acts  complained  of 
were  criminal  acts,  and  the  courts  did  not  take  the 
ground  that  those  oases  were  taken  out  of  the  general 
rule  for  that  reason.  No  doubt  an  act  done  by  an 
agent  in  the  course  of  his  em  ploy  men  t  might  be  so 
criminal  that  any  jury  would  say  that  it  could  not 
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have  been  done  in  furtherance  of  his  master's  busi- 
ness, and  most  have  been  done  quite  outside  his 
authority.  And  in  that  respect  the  fact  of  its  being  a 
criminal  offenoe  may  be  material  for  the  jury  to  con- 
sider. But  the  mere  fact  of  the  excess  of  authority 
involving  a  criminal  act  does  not  take  the  case  outside 
the  rule.  The  question  is  not  merely  whether  the  act 
complained  of  as  wrongful  was  within  the  agent's 
authority;  for,  of  course,  an  agent's  authority  is 
always  to  do  what  he  has  to  do  rightly  and  not 
wrongfully.  But  if  an  agent  is  authorized  to  do  a 
particular  thing  properly,  and  while  acting  within 
the  scope  of  his  employment  he  exceeds  his  authority 
by  doing  the  thing  improperly,  the  law  of  England 
says,  though  it  may  be  hard  law,  that  the  master  is 
liable. 

As  to  the  other  question,  we  have  merely  to 
construe  the  section  of  the  statute  by  itself.  It  is 
clear  that  it  falls  short  of  saying  that,  where  two 
persons  have  rendered  themselves  liable  to  an  action 
for  assault,  if  one  of  them  obtains  relief  from  further 
liability  by  being  punished  criminally,  the  other  is 
thereby  also  relieved.  On  both  grounds,  therefore,  the 
application  fails. 

Lopes,  L.J. — I  am  of  the  same  opinion.  As  to 
the  question  of  the  construction  of  the  statute,  I  think 
that  it  only  exonerates  the  actual  person  who  has 
been  acquitted  or  convicted.  As  to  the  other 
question,  I  think  the  authorities  show  that  acts  done 
by  an  agent  in  the  conduct  of  his  master's  business 
and  in  furtherance  of  that  which  he  is  employed  to 
do  are  acts  done  within  the  scope  of  his  authority,  for 
the  purpose  of  the  rule  in  question,  even  though  they 
be  done  contrary  to  the  instructions  of  his  master.  I 
have  come  to  the  conclusion  that  for  this  purpose  no 
distinction  is  to  be  drawn  between  a  tortious  act  and 
a  criminal  act,  provided  such  act  be  done  by  the 
agent  in  the  course  of  his  employment  for  the  pur- 
pose of  performing  that  which  he  is  employed  to  do 
and  in  tne  interest  of  his  employer. 

Bjgby,  L.J.,  concurred. 

Application  dismissed. 

Solicitors  for  the  plaintiffs,  Shearman  <fc  Rayner. 

Solicitor  for  the  defendants,  0.  H.  Swann. 


fttgf)  Otoun  of  3Ju0ttce. 


Chan.  Div.    ) 
Kekewich,  J.  j 


'March  2-9. 


In  re  Knox's  Trusts,  (a.) 

Trustee— Practice — Vesting  order — Bequest  to  trustee  to 
transfer  stock — Refusal  of  trustee  to  transfer  within 
twenty-eight  days  after  request — Petition  presented 
within  twenty-eight  days — Jurisdiction  to  hear  petition 
—Liability  of  trustee  for  costs—Trustee  Act,  1893  (56 
<fc  57  Vict.  c.  53),  ss.  35  (1)  (ii.)  (d),  38— Judicature 
Act,  1890  (53  &  54  Vict.  c.  44),  s.  5. 

A  petition  praying  for  a  vesting  order  under  section 
35  of  the  Trustee  Act,  1893,  on  the  ground  that  a  trustee 
has  refused  to  transfer  stock  for  twenty-eight  days  after 
a  request  in  writing  by  the  person  absolutely  entitled, 
will  not  be  entertained  by  the  court  if  presented  before 
the  expiration  of  such  period. 

The  court  has  jurisdiction  to  require  the  defaulting 
trustee  to  pay  the  costs  of  a  petition  claiming  such  an 
order. 

(a.)  Reported  by  C.  C.  HensleY,  Esq.,  Barrister* 
at-Law. 


This  was  a  petition  by  the  beneficiaries,  one  of 
them  being  also  a  trustee  under  the  will  of  George 
Knox,  who  died  in  1874,  stating  that  the  petitioner! 
had  become  absolutely  entitled  to  certain  stocks, 
funds,  and  securities  representing  the  residuary  estate 
of  the  testator  and  vested  in  the  petitioner-trustee,  and 
the  respondent,  who  was  the  other  trustee  of  the  will ; 
that  on  the  14th  of  January,  1895,  the  petitioners  had 
served  upon  the  respondent  a  request  in  writing  to 
transfer  the  said  stocks,  funds,  and  securities  to  them ; 
and  that  the  respondent  had  refused  to  do  so ;  and  the 
petition  prayed  that  the  court  would  make  an  order 
pursuant  to  section  3d  (1)  (ii.)  (d)  of  the  Trustee  Act, 
1893, #  vesting  the  right  to  transfer  or  call  for  a 
transfer  of  the  said  stocks,  funds,  and  securities,  and 
to  receive  the  dividends,  or  income  thereof,  in  the 
petitioner-trustee  either  alone,  or  jointly  with  such 
other  person  as  the  court  might  appoint ;  that  the 
costs  of  the  petitioner-trustee  and  the  respondeat 
might  be  taxed  as  between  solicitor  and  client ;  and 
that  the  costs  of  the  application  might  be  paid  by  the 
respondent. 

The  petition  was  presented  and  served  before  the 
above-mentioned  period  of  twenty-eight  days  had 
expired,  but  it  was  answered  after  the  expiration  of 
that  period. 

0.  Leigh  Clare,  for  the  petitioners. 

T.  T.  MethoU,  for  the  respondent.— The  court  hai 
no  jurisdiction  to  make  a  vesting  order  under 
35  (I)  (ii.)  (d)  of  the  Trustee  Act,  1693,  until  after 
expiration  of  the  period  of  twenty-eight  days  " 
mentioned.      Consequently,  a   petition  praying 
such  an  order,  if  presented  before  the  expiration 
that   period,   ought   not  to  be  entertained  by 
court.    The  case  is  analogous  to  that  of  a 
who  has  been  held  entitled  to  the  full 
twenty-eight  days'  notice  of  action  given  him 
statute :  Young  v.  Higgon,  6  M.  &  W.  49. 

Clare,  in  reply. — The  petition  was  answered 
the  twenty-eight  days.    This  is  merely  a  question 
costs.    If  the  respondent  had  been  willing  to  ' 
before  the   expiry  of  the    twenty-eight    days, 
petitioners  might  have  been  liable  for  the  costs. 
section  does  not  provide  that  the  proceedings  ax 
be  commenced,  but  only  that  the  order  is  to  be 
after    the    twenty-eight     days.      The    proof 
resemble  an  action  against  an  executor,  which,  1 
brought  before  he  proves  the  will,  is  not  irregular 
he  proves  before  judgment.    If  there  is  any  _ 
the  petition  may  be  allowed  to  stand  over,  and  ii 
be  re-presented  and  re-served. 

Kekewich,  J. — This  is  a  small  point,  and  s> 
technical  one;  but  it  is  of  some  importance 
practice.  Section  36  of  the  Trustee  Act,  1893, 
this  jurisdiction  to  the  court.  [His 
read  the  portion  of  the  section  set  out 
That  gives  a  new  right  of  action.  No  doubt  it 
be  enforced  by  petition  in  a  summary  mode ;  but 
it  is  a  new  right  of  action  given  by  the  statute, 
in  addition  to  such  remedies  as  exist  at  commas* 

*  The  Trustee  Act,  1893,  s.  34,  provides:     . 
(1)  If  any  of  the  following  cases,  namely: 
(ii.)   Where  a  trustee  entitled  alone  or  joai 
another  person   to    stock    .     .     .    [d)        _ 
refuses  to  transfer  stock    .     .    .     according 
directions  of  the  person  absolutely  entitled 
for  twenty-eight  days  next  after  a  request  in  ' 
has  been  made  to  him  by  the  person  so 
.     .    .    the  High  Court  may  make  an  order  ' 
the  right  to  transfer  or  call  for  a  transfer  of  \ 
stock,  or  to  receive  the  dividends  or  ino 

.     .     in   any  such  person   as   the   const 
i  appoint," 
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or  under  oilier  statutes.  This  statutory  jurisdiction 
most  be  strictly  construed.  The  petition  cannot  be 
presented — or  to  turn  it  into  an  aotion  the  writ  cannot 
be  issued— till  jurisdiction  has  arisen.  To  say  that 
»  man  may  in  this  case  present  a  petition  before  the 
expiry  of  twenty-eight  days  after  the  request  has 
been  made  to  him,  is  to  say  that  proceedings  may  be 
commenced  before  jurisdiction  has  arisen.  That  is 
pot  the  proper  construction  of  the  Act.  Mr.  Clare 
invokes  the  analogy  of  an  executor  against  whom  an 
action  is  brought  before  he  has  proved  the  will,  which 
ii  properly  brought,  provided  the  probate  is  in  court 
before  the  court  is  asked  to  pronounce  judgment, 
Bat  that  depends  on  the  settled  doctrine  that  the 
appointment  of  an  executor  relates  back  to  the  death 
of  the  testator.  That  fact  distinguishes  the  oases 
completely.  I  think  this  petition  has  been  presented 
before  its  time.  That  is  really  the  only  point  at 
present  raised. 

As  to  the  other  question,  that,  namely,  of  the  costs, 
my  opinion,  subject  to  anything  that  Mr.  Methold 
m»y  hereafter  say,  is  that  expressed  on  page  98  of 
the  5th  edition  of  Mr.  Ellis's  book  on  the  Trustee 
Act,  1893,  in  a  note  on  section  38  of  the  Act.  He 
there  says:  "The  ratio  decidendi  of  In  re  Mills9 
Estate,  35  W.  B.  65,  34  Ch.  D.  24,  turned  mainly  on 
the  fact  that  the  Judicature  Act  was  passed  after  the 
other  Acts  then  under  discussion.  The  position  as 
regards  the  Trustee  Act,  1893,  is  now  reversed,  and 
inasmuch  as  the  above  section  has  been  passed  by  the 
Legislature  with  full  knowledge  of  the  existing  state 
of  the  authorities,  and  with  the  express  addition  of 
the  words,  "and  by  such  persons,"  it  would  seem 
that  the  court  has  now  jurisdiction  in  a  proper  case 
to  order  a  respondent  to  pay  costs."  The  Judicature 
Act,  1890,  now  gives  the  court  the  largest  jurisdiction 
si  to  costs,  and  my  opinion,  therefore,  is  that  if  once 
you  have  a  respondent  properly  here,  the  court  may 
order  payment  of  costs  by  that  respondent  under  the 
Trustee  Act,  1893,  just  as  much  as  in  any  other 
proceedings. 

The  petition  will  be  allowed  to  stand  over,  with 
leave  to  the  petitioners  to  re-present  and  re-serve  it. 

On  the  9th  of  March,  1895,  the  petition,  which  had 
in  the  meantime  been  re-presented  and  re-served  again, 
came  on  for  hearing  before  his  lordship. 

Clare,  for  the  petitioners. 

Methold,  for  the  respondent.— If  the  trustee  wil- 
fully refused  to  transfer,  an  order  might  have  been 
obtained  without  serving  him.  Having  been  served 
tmneoessarily,  he  is,  therefore,  entitled  to  his  costs : 
In  re  Third  Burntree  Building  Society,  Ex  parte 
Armstrong  and  ShaUcross,  16  Sim.  296. 

Kkkewigh,  J.,  after  deciding  on  the  merits  that 
the  respondent  was  not  justified  in  refusing  to  trans- 
far,  said :  The  necessity  of  this  application,  as  now 
heard,  is  entirely  the  result  of  the  respondent's 
obstinacy,  and  he  must  pay  the  costs  of  it.  From 
the  costs  which  he  has  to  pay,  must,  however,  be 
deducted  those  occasioned  by  the  petition  presented 
tot  week;  but  I  refuse  to  give  him  the  costs  of  that 
petition. 

Solicitors,  Chester,  May  hew,  Broome,  &  Griffiths; 
/.  E.  4  H.  Scott. 


Chan.  Div.  I 
Bomer,  J.  J 


March  8. 


In  re  SlLVESTEB. 
Midland  Railway  Co.  v.  Silvester,  (a.) 

Guarantee — Principal  and  surety — Provision  for  notice 
of  withdrawal  by  obligors  or  their  respective  represen- 
tatives— Death  of  obligor — Notice  of  death — Liability 
of  estate — Express  notice. 

In  the  case  of  a  guarantee  determinable  on  the  express 
notice  of  any  of  the  obligors  or  their  personal  representa- 
tives, a  mere  notice  of  the  death  of  an  obligor  is  not 
sufficient  to  exonerate  his  estate  from  the  obligation. 

Trial  of  aotion. 

This  was  an  action  to  determine  the  liability  of  the 
estate  of  William  Silvester,  deceased,  on  a  bond  dated 
the  26th  of  July,  1881.  Under  this  bond  Silvester 
and  others,  who  were  the  directors  of  a  joint-stock 
colliery  company  called  the  Ystradgunalais  and 
Swansea  Colliery  Co.  (Limited),  gave  a  guarantee  for 
the  payment  of  such  sums  as  should  from  time  to  time 
become  due  to  plaintiffs  for  the  carriage  of  coal  and 
other  goods ;  the  bond  to  become  void  if  the  obligors 
or  any  or  either  of  them,  their  or  any  or  either  of 
their  heirs,  executors,  or  administrators,  should  pay  all 
sums  due  on  the  account.  It  was  also  provided  that 
the  obligors  or  anyone  or  more  of  them  or  "their 
respective  representatives  "  might  at  any  time  deter- 
mine their  or  his  liability  under  the  said  bond  by  one 
calendar  month's  notioe  in  writing  to  be  given  to  the 
plaintiffs. 

William  Silvester  died  on  the  20th  of  May,  1866, 
and  on  the  26th  of  August,  1886,  the  plaintiffs 
received  notioe  of  his  death  from  the  defendant,  who 
was  Silvester's  sole  executor.  Down  to  October, 
1892,  the  colliery  company  paid  the  sums  due  from 
them  in  respect  of  the  said  account.  On  the  8th 
of  June,  1893,  they  passed  a  winding-up  resolution, 
and  made  defaults  to  the  plaintiffs  in  the  sum  of 
£594  12s.  7d.  The  plaintiffs  received,  on  account  of 
the  money  due  from  the  other  obligors,  £250,  and 
sued  the  defendant  for  the  balance. 

Neville,  Q.C.,  and  W.  Baker,  for  the  plaintiffs.— 
Silvester's  estate  is  liable  to  make  up  the  amount  due 
on  the  bond.  The  guarantee  did  not  terminate  at  the 
death  of  the  obligor,  and  it  was  the  intention  of  the 
contracting  parties  that  it  should  continue  until  it  was 
terminated  by  the  representatives  of  the  deceased 
obligor  giving  formal  notice  of  the  withdrawal.  It 
is  admitted  that  in  this  case  no  notice  was  given. 

They  cited  Bradbury  v.  Morgan,  10  W.  B.  776,  1 
H.  &  C.  249 ;  Harriss  v.  Fawcett,  21  W.  B.  742, 
L.  B.  8  Ch.  App.  866;  Coulthart  v.  Clementson,  26 
W.  B.  355,  5  a  B.  D.  42. 

Horton  Smith  and  G.  F.  Bull  (IP.  Freeman  with 
them),  for  the  defendant. — The  notice  of  the  death 
and  will  of  the  testator  was  a  sufficient  notioe  to  the 
company,  and  his  estate  is  not  liable.  If  the 
company  had  wished  the  deceased's  guarantee  to  con- 
tinue after  his  death  it  should  have  been  made  clear 
on  the  bond.  [They  referred  to  the  remarks  of 
Bowen,  L.J.,  in  Coulthart  v.  Clementson,  5  Q.  B.  D.,  at 
p.  48.]  It  is  not  certain  that  the  words  "their 
representatives  "  mean  legal  personal  representatives ; 
they  mean,  agents  of  the  obligor  in  his  lifetime. 
In  any  case,  the  plaintiffs  having  had  notioe  of  the 
rights  of  third  parties,  they  could  not  run  up  a  con- 
tinuing account  against  the  estate:  Hopkinson  v. 
BoU,  9  W.   B.   900,   9  H.   L.   Cas.   514 ;    Bradford 

(a.)  Beported  by  J.  Arthur  Price,  Esq,,  Barrister- 
at-Law. 
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Banking    Co.    v.  Briggs,    35  W.    E.   521,   12   App. 
Cas.  29. 

Rombe,  J. — I  think  the  plaintiffs  are  right  in  their 
contention.  The  bond  contains  a  special  provision 
that  the  liability  may  be  determined  if  the  obligors 
or  any  or  more  of  them  or  their  respective  representa- 
tives give  one  calendar  month's  notice  of  withdrawal. 
I  have  first  to  consider  what  meaning  most  here  be 
given  to  representatives,  and  I  am  of  opinion  that  it 
includes  a  legal  personal  representative.  The  obliga- 
tion of  the  representative  of  the  obligor,  in  whom,  as 
I  have  said,  we  must  include  his  executors  and 
administrators,  can  only  be  determined  in  precisely 
the  same  way  as  the  obligation  of  the  obligor  in  his 
lifetime.  The  case  is  exactly  that  put  by  Bo  wen,  L.  J., 
in  Coulthartv.  Clementson,  5  Q.  B.  D.,  at  p.  48.  He 
says :  "  If,  indeed,  the  oontraoting  parties  desire  that 
on  the  death  of  the  guarantor  a  special  notice  shall  be 
necessary  to  determine  the  guarantee,  they  can  so 
provide  in  the  guarantee  itself ;  and  such  a  provision 
will,  of  course,  bind  the  estate."  This  is  exactly 
what  has  been  done  in  this  case,  aud  the  plaintiffs 
can  rely  on  the  provisions  of  the  contract  to  support 
their  claim.  The  plaintiffs  were  not  bound  to  accept 
the  notice  of  the  obligor's  death  as  equivalent  to  a 
notice  of  the  obligor's  representative  to  determine  his 
liability  under  the  contract,  nor  were  they  affected  by 
any  breach  of  trust,  to  the  obligor's  estate  committed 
by  such  representative.  It  cannot  be  disputed  that 
no  notice,  as  stipulated  for  by  the  contract,  was  ever 
given  to  the  plaintiffs  by  the  representative  of  the 
obligor,  and  consequently  the  estate  of  the  deceased 
obligor  is  still  liable  under  the  contraot. 

Solicitors,    Beale  <fe   Co. ;    Makinson,   Carpenter,  <fe 
Son,  for  C.  H.  Twynam,  Stafford. 


ftl?*}  Feb.  24,  25;  March  7. 

Coopeb  v.  Stephens,  (a.) 

Copyright  —  Sale  of  printing  blocks  —  Licence  —  No 
assignment  of  copyright — Injunction — Copyright  Act, 
1842  (5  &  6  Vict.  c.  45),  s.  18. 

The  plaintiffs  were  the  registered  owners  of  the  copy- 
right  in  certain  illustrations  of  carriages.  Their 
business  was  to  print  illustrations  for  carriage  makers. 
Occasionally  they  sold  the  electro  blocks  for  printing  the 
illustrations  to  carriage  builders  who  printed  them  them- 
selves. The  plaintiffs  sold  to  L.  some  of  these  blocks, 
and  he  permitted  the  defendants  to  print  from  these 
blocks. 

Held,  that  the  sale  of  the  blocks  to  L.  did  not  operate 
as  an  assignment  of  copyright,  and  that  L.  could  not 
authorize  the  defendants  to  print  illustrations  from  the 
blocks,  and  that  an  injunction  should  issue  to  prevent 
them  doing  so. 

Trial  of  action. 

The  plaintiffs  carried  on  business  as  designers  of 
carriages,  and  for  this  purpose  executed  designs. 
Some  of  these  designs  they  printed  and  sold  to 
carriage-builders  and  others  for  use  in  their  own 
businesses.  Sometimes  customers  bought  from  them 
electro  blocks  of  the  illustrations  which  they  used  to 
print  illustrations  themselves.  The  plaintiffs  were 
also  the  registered  owners  of  the  copyright  of  certain 
illustrations  of  carriages  published  by  them  in  book 
form.  The  plaintiffs  in  the  course  of  their  business 
supplied  to  one  S.  J.  Lilley,  a  carriage-builder  at 

(a.)  Reported  by  J.  W.  Geeig,  Esq.,  Batrister-at- 
Law. 


Leicester,  two  of  these  blocks.  No  written  agree- 
ment was  made  with  reference  to  them,  nor  was  any 
permission  asked  by  or  conceded  to  him  to  permit 
other  persons  to  print  from  these  blocks. 

The  defendants  in  this  action,  Gibbons  &  Co.  and 
Stephens  &  Mackintosh,  had  obtained  from  Lilley  the 
electro  blocks  in  question  and  had  printed  from  them 
two  illustrations  for  their  own  purposes. 

The  plaintiffs  brought  this  action  timing  an  fa. 
junction  to  restrain  the  defendants  from  printing, 
publishing,  reproducing,  selling,  exhibiting,  or  dis- 
tributing any  print  or  illustration  taken,  copied,  or 
oolourably  altered  or  imitated  from  any  print,  draw- 
ing, or  illustration  oontained  in  the  plaintiffs'  copy- 
right catalogues  or  books  of  designs.  The  evidence 
showed  that  the  five  illustrations  complained  of  were 
copies  of  the  plaintiffs'  designs. 

Scrutton,  for  the  plaintiffs. — To  entitle  the  defend- 
ants to  use  the  defendants'  electro  blocks  they  must 
show  a  written  licence  from  the  plaintiffs  as  required 
by  section  15  of  the  Copyright  Act,  1842.  Lilley 
himself  cannot  license  the  defendants  to  print  from 
blocks  for  which  he  himself  holds  no  written  per- 
mission.  No  assignment  of  the  copyright  has  taken 
place  merely  by  sale  of  the  blocks  to  Lilley. 

Neville,  Q.C.,  and  Dunham,  for  the  defendants.— 
The  plaintiff*  have  sold  their  blocks  out  and  out ;  that 
authorizes  Lilley  to  do  as  he  thought  right  with 
them  :  Sweet  v.  Benning,  3  W.  R.  519,  16  C.  B.  459; 
Grace  v.  Newman,  23  W.  R  517,  L.  B.  19  Eq.  623. 
In  any  event,  no  substantial  part  of  the  plaintiftV 
books  have  been  taken,  and  no  action  therefore  lies: 
Chatterton  v.  Cave,  26  W.  R.  498,  3  App.  Cas.  483. 

Scrutton,  in  reply. — A  substantial  part  of  the  plain- 
tiffs' illustrations  have  been  taken,  and  for  a  purpose 
not  merely  critical,  and  therefore  lays  them  open  to 
an  action :  Campbell  v.  Scott,  11  Sim.  31 ;  Bradbury  v. 
Hotten,  21  W.  R.  126,  L.  R.  8  Ex.  1. 

Roher,  J.— The  plaintiffs  were  undoubtedly  the 
draftsmen  of  the  drawings  of  carriages  forming  the 
books  the  subject  of  this  action,  and  the  owners  of 
the  copyright  in  those  books;  and  there  has  been 
due  registration  under  the  Copyright  Acts  enabling 
them  to  sue  for  infringement  of  their  copyrights.  It 
is  clear  that  the  five  drawings,  the  subject  of  the 
action,  which  have  been  printed  and  published  by  the 
defendants  are  copies  of  the  corresponding  five  draw- 
ings oontained  in  the  plaintiffs'  books.  As  to  three 
of  them  this  was  not  disputed,  and  as  to  the  remain- 
ing two  I  am  satisfied  that  in  fact  they  were  copies 
from  the  plaintiffs'  drawings  made  respectively  by 
the  defendants'  witnesses  Johnson  and  WakerLey,  so 
that  primd  facie  the  plaintiffs  are  entitled  to  succeed 
in  this  action. 

The  plaintiffs'  principal  business  is  to  make  draw-  ! 
ingB  of  carriages  of  novel  shape,  and  to  supply  copies 
of  these  as  required  to  members  or  the  carriage  trad! 
for  advertisement  and  other  purposes  of  their  trade. 
These  copies  are  generally  printed  by  the  plaintiff! 
on  sheets  or  other  advertising  forms,  and  supplied  by 
them  in  that  way.  But  occasionally  some  member  of 
the  trade  wants  to  print  one  or  more  drawings  in  of 
on  some  advertisement  which  is  not  printed  by  thl 
plaintiffs,  and  then,  to  enable  him  to  do  this,  thl 
plaintiffs,  for  a  money  payment,  supply  him  with 
electro  blocks  of  the  drawings  required. 

The  first  ground  of  defence,  which  only  relates  U 
two  of  the  drawings,  is  that  the  defendants  werl 
authorised  to  print  and  publish  these  by  one  Lilley 
whom  the  plaintiffs  had  supplied  in  the  manner  am 
for  the  purpose  above  mentioned  with  electro  block 
of  the  drawings,  and  it  is  said  that  this  authority  k 
an  answer  to  the  plaintiffs'  claim.    But  this  ground, 
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in  my  opinion,  is  untenable.  By  supplying  the 
blocks  to  Lilley  the  plaintiffs  did  not  assign  to  him 
any  copyright  in  the  drawings  which  was  previously 
▼ested  in  them,  and  section  18  of  the  Copyright  Act 
(5  &  6  Vict.  c.  45)  does  not  apply.  The  effect  of  the 
tale  of  the  blocks  to  lilley  was,  in  my  opiniou,  to 
authorize  him  personally  to  print  therefrom,  and  use 
the  copies  for  the  purposes  of  his  advertisement  and 
trade.  It  did  not  authorize  anyone  else  to  print  or 
publish  copies,  and,  in  my  opinion,  oertainly  did  not 
enable  Lilley  to  authorize  the  defendants  as  against 
the  plaintiffii  to  print  and  publish  the  two  drawings 
in  question.  Lilley,  in  fact,  had  a  licence  from  the 
plaintiffs,  which  was  not  assignable  by  him. 

The  defendants  try  to  make  out  that  the  sale  of 
the  blocks  had  the  effect  of  conferring  on  Lilley  the 
copyright  in  the  blocks,  and  not  merely  a  licence  to 
use  them.  But  I  cannot  see  how  this  is  established. 
The  copyright  was  previously  existing  in  the  plain- 
tiffs,  and  the  sale  of  the  blocks  could  not  have  had 
the  effect  of  an  assignment  of  copyright,  and  indeed 
I  am  satisfied  that  the  meaning  and  intent  of  the 
transaction  as  between  the  plaintiffs  and  Lilley  was 
mat  the  sale  of  the  blocks  should  authorize  Lilley 
personally  to  print  therefrom  for  the  purposes  of  his 
advertisements  and  trade,  and  should  confer  no  other 
right  on  him,  and  have  no  other  operation  or  effect. 
It  is  said  that  a  difficulty  arises  if  the  effect  was  only 
a  licence,  or  consent  to  copy,  because  the  licence  or 
consent  was  not  in  writing  as  required  by  the  Copy- 
right Act  (5  &  6  Vict.  c.  45),  but  an  equal  difficulty 
arises  with  regard  to  an  assignment,  for  that  to  be 
valid  must  also  be  in  writing. 

And  in  truth  the  difficulty  as  to  the  licence  is  more 
apparent  than  real,  for  if  the  plaintiffs,  after  selling 
the  blocks  to  Lilley,  had  (which  is  most  unlikely)  tried 
to  prevent  his  personally  using  them  or  sued  him  in 
damages  for  having  used  them  in  his  trade  as 
intended,  the  court,  on  ascertaining  the  facts,  would 
probably  have  considered  the  conduct  of  the  plaintiffs 
fraudulent  and  refused  them  an  injunction  or  any 
substantial  damages,  and  made  them  pay  costs. 

The  other  ground  of  defence  is  that  no  substantial 
part  of  the  books  in  question  has  been  taken  by  the 
defendants.  But  in  considering  a  question  of  infringe- 
ment like  this  it  is  important  to  consider  the  intent  of 
the  copyist  and  the  nature  of  his  work,  as  was 
observed  by  Kelly,  L.C.B.,  in  Bradbury  v.  HoUcn. 
In  the  present  case  I  observe  that  the  defend- 
ants are  using  the  five  drawings  complained  of 
for  the  very  purpose  for  which  the  originals  were 
made  by  the  plaintiffs,  and  so  as  to  escape  from  making 
any  payment  to  the  plaintiffs  in  respect  of  their  rights 
in  the  drawings ;  and  I  cannot  help  seeing  that  if  the 
defendants  were  allowed  with  impunity  to  do  what 
they  have  done  the  plaintiffs'  copyright  will  be 
rendered  practically  valueless,  and,  in  fact,  destroyed. 
Clearly  in  a  great  many  cases  the  trade  only  want  one 
or  two  drawings  for  their  advertisements,  and  if  a 
member  is  allowed  to  steal,  one  or  two  the  result  must 
be  that  the  plaintiffs'  rights  will  be  wholly  lost. 
And  although  in  this  case  there  is  only  one  drawing 
taken  from  each  of  two  books  of  the  plaintiffs  and 
three  from  another  book,  yet  the  total  makes  up  five- 
sixths  of  all  the  drawings  of  carriages  in  the  carriage- 
makers'  advertisements  inserted  in  the  publication 
complained  of.  I  hold,  therefore,  that  this  ground  of 
defence  also  fails,  and  I  accordingly  grant  to  the 
plaintiffs  the  injunction  asked  by  them,  and  40s. 
damages  and  costs. 

Solicitor  for  the  plaintiffs,  W.  Smee. 

Solicitors  for  the  defendants,  Morse  <fc  Simpson,  for 
Parson*  <fe  Davis,  Leicester. 


March  28. 


Q.  B.  Div.  J 

(Cave  and  Wright,  JJ.)  J 

Beg.  v.  Mills,  (a.) 

Local  government — Parish  council — Election  of  parish 
councillors — Mode  of  questioning — Mandamus — Elec- 
tion petition — Powers  of  county  council  with  respect  to 
disputed  elections — Demand  for  a  poll  by  a  candidate 
who  is  not  an  elector — Power  of  chairman — Functus 
officio— Local  Government  Act,  1894  (56  <fc  57  Vict, 
c.  73),  ss.  48  (3)  (5),  80  (1);  Schedule  L,  Part  1,  r. 
7 ;  Schedule  1.,  Part  2,  r.  1 — Municipal  Corporations 
Act,  1882  (45  <ft  46  Vict.  c.  50),  s.  87. 

A  mandamus  is  not  the  proper  mode  of  questioning  an 
election  of  parish  councillors.  In  the  case  of  an  election 
for  the  first  parish  council  there  are  two  ways  of  ques- 
tioning such  election — by  an  election  petition,  or  by 
application  to  the  county  council  under  sections  4$  (5) 
and  80  of  the  Local  Government  Act,  1894. 

Where,  at  a  parish  meeting  held  for  the  purpose  of 
electing  parish  councillors,  upon  a  demand  for  a  poll  by 
an  unauthorized  person,  the  chairman  has  announced 
that  a  poll  will  kike  place,  he  is  functus  officio,  and 
cannot  afterwards  declare  the  candidates  who  received  the 
majority  of  votes  at  the  meeting  to  be  duly  elected ;  and 
the  candidates  who,  notwithstanding  the  irregularity  in 
the  demand  for  a  poll,  subsequently  received  a  majority 
of  votes  at  the  poll  are  the  persons  who  are  properly 
filling  the  office  of  parish  councillors. 

Bule  nisi  for  a  mandamus  commanding  the  chair- 
man of  the  parish  council  of  Langley  Burrell  With- 
out to  convene  a  meeting  of  the  parish  council  and  to 
permit  Messrs.  Daniel  Cole  and  Henry  Dudley 
Scott  to  make  and  sign  a  declaration  under  rule  1, 
Part  1,  of  Schedule  I.  of  the  Local  Government 
Aot,  1894. 

By  section  2,  sub-section  1,  and  section  44,  sub- 
section 1,  of  the  Local  Government  Act,  1894,  it  is 
provided  that  the  parish  meeting  shall  consist  only  of 
persons  whose  names  appear  on  the  register  of 
parochial  electors,  and  that  no  other  persons  should 
attend  or  vote  at  such  meeting.  By  Schedule  I.,  Part 
1,  Bule  9,  a  candidate  for  election  for  the  position 
of  parish  councillor  who  is  not  a  parochial  elector, 
may  speak  at  the  parish  meeting  held  for  the  purpose 
of  electing  councillors  but  may  not  vote. 

The  Parish  Councils  Election  Order,  1894,  provides 
that  at  any  time  before  the  close  of  the  meeting  held 
to  elect  councillors  any  parochial  elector  may  demand 
spoil. 

On  the  29th  of  January,  1895,  a  parish  meeting 
was  held  at  Langley  Burrell  for  the  purpose  of  filling 
two  vacancies  in  the  parish  council.  Four  candidates 
were  nominated,  Daniel  Cole,  R.  T.  Lawrence,  John 
Matthews,  and  Henry  Dudley  Scott.  On  a  show  of 
hands  Messrs.  Cole  and  Scott  received  majorities.    A 

Soil  was  demanded  by  Mr.  Lawrence,  one  of  the 
efeated  candidates,  who  was  not  a  registered 
parochial  elector.  No  objection  was  taken  to  Mr. 
Lawrence's  demand,  and  the  chairman  announced 
that  the  poll  would  take  place  on  the  9th  of 
February,  but  after  the  meeting  had  closed  persons 
whose  attention  was  then  for  the  first  time  directed 
to  a  doubt  as  to  the  validity  of  Mr.  Lawrence's 
demand  declared  that  they  would  have  demanded  a 

Soil  had  Mr.  Lawrenoe  not  done  so.  On  the  same 
ay  the  chairman  issued  a  notice  to  the  candidates 
announcing  that  a  poll  had  been  demanded  and  that 
they  were  respectively  candidates  for  election.  But 
on  the  30th  of  January,  having  come  to  the  conclusion 
that  the  demand  for  a  poll  made  by  Mr.  Lawrence 

(a.)    Reported   by   C.    G.    Wilbbaham,    Esq., 
Barrister-at-Law. 
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was  invalid,  he  made  a  certificate  whereby  he  declared 
that  Messrs.  Cole  and  Soott  had  been  duly  elected  at 
•  the  parish  meeting.  Subsequently,  a  further  notice 
having  been  issued  by  the  returning  officer,  a  poll 
-was  held  on  the  9th  of  February,  and  Messrs. 
Lawrence  and  Matthews  obtained  a  majority  of 
votes.  At  a  parish  council  meeting  held  on  the  18th 
of  February  Mr.  Scott  asked  on  behalf  of  himself  and 
Mr.  Cole  to  be  allowed  to  sign  a  declaration  that 
they  accepted  the  office  of  parish  councillors  as  they 
are  required  to  do  by  the  Act,  but  he  was  not 
allowed  to  do  so  and  was  told  to  sit  down,  and  Mr. 
Lawrence  and  Mr.  Matthews  signed  the  declaration. 

Cyril  Dodd,  Q.C.,  showed  cause. — The  chairman, 
having  ruled  that  a  poll  must  take  place,  was  functus 
officio,  and  whether  he  was  right  or  wrong  in  so 
ruling,  he  had  no  power  to  withdraw  it.  At  any  rate, 
if  a .  mistake  had  been  made  the  proper  course  was 
either  to  institute  an  election  petition  or  to  go  before 
the  county  council  under  section  80  of  the  Local 
Government  Act,  1894.  Section  48,  sub-section  3, 
of  the  Act  incorporates  the  Municipal  Corpora- 
tions Act,  1882,  as  amended  by  the  Municipal 
Elections  Act,  1884,  and  by  those  Acts  it  is 
provided  that  elections  are  not  to  be  questioned 
except  by  election  petition.  And,  further,  sectioo  80 
of  the  Local  Government  Act,  1894,  enacts  that 
where  any  difficulty  shall  arise  with  respect  to  the 
first  election  of  parish  councillors  the  county  council 
shall  have  power  to  make  any  order  they  may  deem 
expedient. 

H.  D.  Greene  and  Caches,  for  Rcott  and  Cole.— This 
is  not  the  sort  of  difficulty  the  county  couDcil  have 
power  to  deal  with,  they  have  not  the  power  to  bear 
evidence  and  adjudicate  as  if  trying  an  election  peti- 
tion. The  council' 8  power  is  confined  to  such  cases  as 
when  a  difficulty  has  been  found  in  obtaining  a  room 
in  which  to  hold  the  meeting  or  to  order  a 
new  election,  if  it  has  not  been  properly  held. 
But  here  there  is  no  need  for  a  new  election. 
Messrs.  Cole  and  Scott  were  elected,  and  are  the  per- 
sons who  fill  the  office  of  parish  councillors.  They 
cannot  petition  either,  for  it  is  only  an  unsuccessful 
candidate  that  can  petition. 

Cave,  J. — The  rule  must  be  discharged.  I  am  of 
opinion  that  the  proper  mode  of  questioning  the  elec- 
tion of  Messrs.  Matthews  and  Lawrence  was  by  pro- 
ceeding under  the  Local  Government  Act  itself.  That 
Act  incorporates  the  Municipal  Corporations  Act,  1882, 
which  by  section  87  provides  that  an  election  may  be 
questioned  by  an  election  petition  on  four  grounds, 
one  of  which  is,  that  the  person  whose  election  is 
questioned  was  not  duly  elected  by  a  majority  of 
lawful  votes,  and  it  goes  on  to  provide  that  "an 
election  shall  not  be  questioned  on  any  of  those 
grounds  except  by  an  election  petition."  I  do  not 
think  that  that  was  the  only  mode ;  for  the  Act  of 
1894  provides  other  means — namely,  those  in  section 
48,  sub-section  5,  and  in  section  80,  and  those  sec- 
tions apply  where  a  mistake  has  been  made.  So 
that  there  was  here  a  choice  of  two  remedies.  Where 
obviously  a  petition  is  the  best  way,  the  county 
council  may,  no  doubt,  decline  to  interfere ;  but  where 
the  time  has  expired  for  that  remedy,  that  might 
be  a  good  reason  for  the  county  council  to  interfere ; 
but  as  to  whether  they  would  have  power  to  do  so 
in  such  a  case,  I  do  not  give  an  opinion. 

In  former  times  the  ordinary  mode  of  questioning 
a  Parliamentary  or  municipal  election  was  by  man- 
damus  or  by  quo  warranto  ;  now  the  proper  way  is  by 
an  election  petition ;  and  as  the  same  rules  apply  to 
the  parish  councils  the  remedy  is  the  same.  But  it 
is  said  that  Mr.  Cole  and  Mr.  Scott  were  the  success- 


ful candidates.  I  doubt  whether  that  is  so.  A  poll 
was  demanded  by  a  person  not  qualified  to  demand 
it.  The  chairman,  however,  acceded  to  the  demand, 
and  everyone  was  under  the  impression  that  a  poll 
was  going  to  take  place.  Other  persons  only 
abstained  from  demanding  a  poll  because  thevimfar- 
stood  it  had  been  demanded  already.  The  chairman 
sent  round  a  notice  that  a  poll  was  to  take  place 
He  was  then  functus  officio.  He  bad  no  power  after- 
wards to  declare  that  the  two  candidates  had  beet 
elected.  It  was  then  that  the  mischief  was  done,  and 
it  was  his  attempt  to  set  matters  right  that  led  to  all 
the  confusion. 

I  do  not  think  that  a  mandamus  would  have  ta* 
the  proper  remedy,  even  under  the  old  rigimt.  Than 
were  already  two  persons  filling  the  office.  Bight- 
fully  or  wrongfully,  they  at  any  rate  appear  to  nam 
been  properly  filling  the  office. 

Wright,  J.— I  am  of  the  same  opinion.    First,  aa 
regards  the  power  of  the  county  council.    Secoon  80 
provides,   among  other  things,  that  "if,  from  so 
election  being  held  or  an  election  being  defectmar 
otherwise,  the  first  parish  or  district  council   .   .  » 
has   not   been    properly   constituted     .     .    .    ttl, 
county  council  may  by  order  make  any  appobtawai 
or  do  anything  which  appears  to  them  necessary* 
I  cannot  conceive  how  it  can  be  said  that  that  sedbT 
does  not  give  the  county  council  power  to  deal  wi 
this  case.      Again,  section  48,   sub-section  5,  ii 
follows :    "If  any  difficulty  arises  as  respects  % 
election  of  any  individual  councillor  or  guardian,  i 
member  of  any  such  local  board  or  vestry  as  aiofl 
said,  or  auditor,  and  there  is  no  provision  for  hotiiq 
another  election,  the  county  council  may  order  a 
election  to  be  held  and  give  such  directions  as 
be  necessary  for  the  purpose  of  holding  the  electa! 
It  seems  to  me  that  those  sections  give  ample  po«i 
to  the  county  council  to  deal  with  every  sot 
difficulty  in  the  case  of  the  first  parish  coanriL 
the  second  place,  the  rule  asks  only  that  a  nw 
should  be  held  for  the   purpose  of  permitting  ! 
Cole    and  Mr.   Scott    to  sign  the    declaration, 
seems  to  me  that  they  had  the  remedy  in  their  < 
hands.    Schedule  I.,    Part    2,  r.   3,  provides  1 
"  every  parishioner  shall,  at  the  first  meeting  i 
his  election,  or  if  the  council  at  the  first  mi  '" 
permit,  then  at  a  later  meeting  fixed  by  the 
sign    ...    a  declaration.     .     .     •"     The 
could  not  prevent  them.    Thirdly,  after  the 
had  made  the  declaration  that  a  poll  was  to  be  I 
it  was  ultra  vires  for  him  to  certify  that  two  of 
candidates  had  already  been  eleoted.     The  osrtial 
was  void,  and  therefore  Mr.  Scott  and  Mr.  Cole* 
never  eleoted. 
Solicitors  for  Messrs.  Scott  and  Cole,  Wallii  Jk 
Solicitors  for  the  chairman  of  the  Ijangley 
Parish  Council,  Collier  &  Bristowe. 


Jan.! 


Q.  B.  Div.  ) 

(Wills  and  Wright,  JJ.)  ) 

Grant  v.  Thompson,  (a.) 
Criminal  law — Maintenance. 
A   criminal  prosecution  cannot   be   tainted 
illegality  of  maintenance. 

Appeal  by  the  defendant  from  a  judgment  d 
Honour  Judge  Lumley  Smith,  Q.C.,  in 
ster  County  Court. 


(a.)  Eeported  by  T. 


Mathbw,  Bsq.,  Barrktt 
Law. 
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The  plaintiff,  a  solicitor,  claimed  a  sum  of  £20 
from  the  defendant  for  work  done  as  a  solicitor 
under  the  following  written  guarantee  : — 

•«  24,  Bride-lane,  London,  E.G., 

"August  11,  1892. 
"Dear  Sir, — In  consideration  of  tout  taking  up 
the  proceedings  against  Nassib  A.  Shibley  on  behalf 
of  Mme.  Holdener,  I  hereby  undertake  to  agree  to 
indemnify  you  to  the  extent  of  £20  toward  the  cost 
of  flaoh  proceedings,  it  being  understood  that  you 
are  not  to  call  upon  me  to  pay  you  that  sum  for  a 
period  of  twelve  months  from  this  date. 
44  Yours  faithfully, 

"T.  Gibson  Thompson. 
"  6.  B.  Grant,  Esq.,  solicitor, 

"  41,  Norfolk-street,  Strand,  W.C." 

The  defendant  had  been  in  the  employment  of  Mr. 
Shibley  as  assistant- editor  of  a  newspaper  of  which 
Mr.  Shibley  was  the  proprietor.  The  newspaper  was 
a  failure,  and  the  defendant  brought  an  action 
against  Shibley  for  his  salary  and  recovered  a  oertain 
sua  from  him.  Shibley  thereupon  prosecuted  the 
defendant  for  theft,  and  the  defendant  was  acquitted. 
The  plaintiff  acted  as  the  defendant's  solicitor  in  the 
action  and  in  the  prosecution.  After  the  defendant's 
acquittal  the  plaintiff  informed  him  that  Shibley  had 
dealt  with  oertain  furniture  belonging  to  one  Bustani 
in  a  way  which  brought  him  within  the  criminal 
law.  With  the  assistance  of  the  plaintiff  the  defend- 
ant opened  communications  with  Bustani,  and,  it 
having  been  discovered  that  the  furniture  dealt 
with  by  Shibley  was  the  property  of  a  Madame 
Holdener,  Shibley  was  charged  with  larceny  as  a 
bailee  on  the  prosecution  of  Madame  Holdener, 
under  24  &  25  Vict.  c.  96,  s.  3,  and  committed  for 
trial. 

The  guarantee  above  mentioned  was  given  by  the 
defendant  after  the  proceedings  had  been  commenced. 
Shibley  was  acquitted,  and  Bustani  and  Madame 
Holdener  disappeared  without  paying  any  part  of 
the  plaintiff's  bill  of  costs,  which  amounted  to 
£72  12s.  7d.  The  plaintiff  thereupon  sued  the  de- 
fendant on  his  guarantee  for  £20. 

At  the  trial  in  the  Westminster  County  Court  it 
was  contended  by  the  defendant  that  the  agreement 
between  the  plaintiff  and  himself  was  void,  on  the 
ground  that  it  was  tainted  with  the  illegality  of 
maintenance.  It  was  argued  for  the  plaintiff  that 
the  maintenance  of  criminal  suits  was  legal. 

The  county  court  judge  gave  judgment  for  the 
plaintiff  for  £20,  and  gave  leave  to  appeal. 

BoxaU  (  Willis,  Q.  C. ,  with  him),  for  the  appellant.— 
Every  person  has  a  right  to  institute  criminal  pro- 
ceedings in  his  own  name,  but  not  in  the  name  of 
another. 

He  cited  Bradiaugh  v.  Newdegate,  31  W.  R.  792, 11 
0.  B.  D.  1  (see  Coleridge,  C.J.,  at  p.  13);  Harris  v. 
Briscoe  34  W.  R.  729,  17  Q.  B.  D.  504;  Stephen's 
Dig.  Crim.  Law,  5th  ed.,  p.  112;  Stephen's  Hist. 
Crim.  Law,  vol.  3,  pp.  234-240;  1  Buss.  Cr.,  pp.  351- 
359;  1  Haw.  P.  C.  pp.  454-466 ;  Vin.  Abr.,  xv.,  147- 
178;  4  Edw.  3,  c.  11 ;  32  Hen.  8,  c.  9. 

Wallace,  Q.C.  (G.  C.  Smith  with  him),  for  the 
respondent. — It  is  the  right  and  duty  of  every  sub- 
ject to  assist  the  execution  of  justice.  Maintenance 
applies  to  civil  actions  only. 

He  cited  Wallis  v.  Duke  of  Portland,  3  Yes.  jun. 
494. 

Wills,  J. — I  am  clearly  of  opinion  that  the 
county  court  judge  was  right.  He  gave  an  excel- 
lent, a  well-considered,  and  a  sound  judgment,  in 
which  was  contained  a  careful  view  of  the  law  of 
Dtenanoe.      When  one   comes  to    consider   the 


matter  it  is  plain  that  there  cannot  be  maintenance 
in  the  prosecution  of  a  criminal  suit.  The  prose- 
cutor is  only  nominally  prosecutor,  and,  in  theory, 
proceedings  are  taken  in  the  name  of  the  Crown. 
The  reason  why  every  member  of  the  community 
has  the  right  to  use  the  name  of  the  Sovereign  is, 
that  it  is  for  the  public  benefit  that  no  impediment 
should  be  thrown  in  the  way  of  a  person  who  wishes 
to  put  the  criminal  law  in  motion.  It  is  said  that 
in  suoh  a  case  as  the  present  one  the  circumstances 
did  not  demand  it ;  but  nobody  can  say  whether  that 
is  so  till  the  case  has  been  tried.  The  real  remedy  of 
a  person  prosecuted,  as  in  this  case,  is  an  action  of 
malicious  prosecution.  If  it  turns  out  that  there  was  ' 
no  reasonable  and  probable  cause  for  the  institution  of 
the  proceedings,  and  that  there  was  malice  on  the 
part  of  the  prosecutor,  the  prosecutor  would  be 
liable.  Therefore  there  is  an  additional  protection  to 
the  person  prosecuted.  But  in  civil  matters  there  is 
no  such  protection,  there  being  no  action  for  the 
malicious  prosecution  of  a  civil  suit.  When  it  is  once 
grasped  that  every  person  is  allowed  to  put  the 
criminal  law  in  motion,  maintenance  in  criminal  suits 
is  gone.  Maintenance  applies  to  the  case  of  a  man 
who  interferes  where  he  has  no  concern ;  but  it  is 
for  the  public  good  that  the  criminal  law  should  be 
set  in  motion.  This  seems  to  be  the  view  that  the 
county  court  judge  took.  I  should  scarcely  have 
thought  it  necessary  to  say  so  much  were  it  not  for 
the  observations  of  Coleridge,  C.J.,  in  Bradlaugh  v. 
Newdegate,  which  Mr.  BoxaJi  relied  upon.  Probably 
he  had  not  the  authorities  before  him  at  the  tyne, 
and  it  was  necessary  for  Mr.  Boxall  to  show  us  foun- 
dations in  the  text-books  for  the  contention  supported 
by  Lord  Coleridge.  It  is  sufficient  to  say  that  all  his 
knowledge  was  not  able  to  support  the  semblance  of 
an  argument.  He  founded  much  of  his  case  on  the 
suggestion  that  criminal  prosecutions  are  "quarrels " 
within  the  meaning  of  that  word  as  used  in  Yiner  and 
in  Comyns.  "Actions,"  in  Corny n's  Digest,  when 
used  with  reference  to  the  Crown,  might  include 
criminal  actions,  but  it  has  never  been  so  held. 
Attainder  cases  are  the  nearest  approach  to  criminal 
actions,  but  they  have  no  analogy  to  ordinary 
prosecutions. 

Weight,  J. — I  agree. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Easton  <fc  Gargill. 

Solicitors  for  the  respondent,  G.  R.  Grant  <fc  Co. 


IN  BANKRUPTCY. 


April  25. 


Q.  B.  Div.  ■ 

(Vaughan  Williams  and  ' 

Kennedy,  JJ.)         j 

In  re  Howell. 
Ex  parts  Maitdlebebg.  (a.) 

Bankruptcy — Landlord  and  tenant — Distress  for  rent — 
Apportionment — Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  S8.  9  (1),  42  (1);  Schedule  II.,  r.  19— Bank- 
ruptcy  Act,  1890  (53  <fe  54  Vict.  c.  71),  s.  28— Ap- 
portionment Act,  1870  (33  &  34  Vict.  c.  35),  a.  4. 

The  bankrupt  had  paid  his  rent  up  to  the  June  quarter 
day,  and  a  receiving  order  was  made  against  him  on  the 
1st  of  September. 

Held,  that  at  the  expiry  of  the  Michaelmas  quarter  the 

(a.)  Reported  by  P.  M.  Franoke,  Esq.,  Barrister- 
at-Law. 
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landlord  was  entitled  to  distrain  on  the  goods  of  the 
bankrupt  for  the  whole  quarter's  rent. 

Appeal  against  an  order  of  the  registrar  of  the 
county  court  of  Huddersfield  restraining  J.  Mandle- 
berg  &  Co.  from  distraining  on  goods  forming  part 
of  the  estate  of  the  bankrupt  at  a  shop  let  by  them 
to  the  bankrupt,  in  respect  of  rent  due  for  the  period 
June  24  to  September  1 ,  1894 ;  and  declaring  that  the 
sum  of  £16  13s.  4d.y  the  apportioned  rent  of  the  said 
shop  for  the  period  September  1  to  29,  1894,  with 
£1  Is.  costs  of  distress,  tendered  to  Mandleberg  by 
the  trustee,  was  a  sufficient  tender  of  all  rent  then 
owing  to  Mandleberg. 

By  an  indenture  dated  the  20th  of  March,  1894, 
J.  Mandleberg  &  Go.  had  let  the  said  shop  to  the 
bankrupt  from  the  25th  of  March,  1894,  for  the 
unexpired  residue  of  a  term  of  fifteen  years  and  one- 
half  from  July,  1891,  less  the  last  seven  days  thereof, 
at  £200  a  year,  payable  quarterly. 

The  bankrupt  paid  the  rent  up  to  the  24th  of  June, 
1894.  A  receiving  order  was  made  against  him  upon 
the  1st  of  September,  1894. 

Upon  the  28th  of  September  Mandleberg  &  Co. 
wrote  to  the  trustee  demanding  that  the  quarter's 
rent  due  September  29  should  be  paid  to  them  on  the 
following  morning.  The  trustee's  solicitors  replied 
that  Mandleberg  &  Co.  were  not  entitled  to  the  whole 
quarter's  rent,  as  it  had  not  accrued  due  prior  to  the 
adjudication,  but  that  the  trustee  was  liable  from 
September  1  to  29,  and  was  willing  to  pay 
£16  138.  4d.  in  respect  of  the  apportioned  rent  for 
that  neriod.  Mandleberg  &  Co.  made  no  reply  to 
this  letter,  but  put  in  a  distress  upon  the  1st  of 
October,  whereupon  the  trustee  applied  to  the  county 
court,  and  obtained  the  order  restraining  Mandleberg 
&  Co.  from  distraining  and  declaring  the  £16  13s.  4 d. 
a  sufficient  tender. 

Mandleberg  &  Co.  appealed. 

Lawson  Walton,  Q.C.,  and  Muir  Mackenzie,  for  the 
appellants. — The  landlord  has  a  right  to  distrain  by 
section  42  (1)  of  the  Bankruptcy  Act,  1883:  "The 
landlord  .  .  .  may  at  any  time  either  before  or 
after  the  bankruptcy  distrain  upon  the  goods  or 
effects  of  the  bankrupt  for  the  rent  due  to  him  from 
the  bankrupt,"  limited  only  by  section  28  of  the  Act 
of  1890  to  six  months'  rent  accrued  due  prior  to  the 
adjudication  if  the  distress  be  made  after  bankruptcy 
has  commenced. 

Herbert  Reed,  Q.C.,  and  A.  H.  Carrington,  for  the 
respondent. — The  point  is  covered  by  authority  :  Ex 

Sirte  Lord  Hastings,  In  re  Wilson,  10  Morr.  219. 
ule  19  of  Schedule  II.  of  the  Bankruptcy  Act, 
1883,  "  Where  any  rent  or  other  payment  falls  due 
at  stated  periods  and  the  receiving  order  is  made  at 
any  time  other  than  one  of  those  periods  the  person 
entitled  to  the  rent  or  payment  may  prove  for  a 
proportionate  part  thereof  up  to  the  date  of  the  order 
as  ii  the  rent  or  payment  grew  due  from  day  to  day," 
makes  the  two  months'  rent  from  June  24  to 
September  1  a  provable  debt,  and  by  section  9  (1)  of 
the  same  Act,  "no  creditor  to  whom  the  debtor  is 
indebted  in  respect  of  any  debt  provable  in  the  bank- 
ruptcy shall  have  any  remedy  against  the  person  or 
property  of  the  debtor."  Therefore,  since  the  land- 
lord can  prove  for  this  rent,  he  cannot  distrain  for  it. 
They  cited  Shackell  &  Co.  v.  Chorlton  (ante,  p.  394), 
[1895]  1  Ch.  378 ;  In  r*  South  Kensington  Stores,  Ex 
parte  Seymour,  29  W.  B.  662,  17  Ch.  D.  161 ;  Sioan- 
sea  Bank  v.  Thomas,  27  W.  B.  492,  4  Ex.  D.  94. 
[Kennedy,  J.,  referred  to  Ex  parte  Hale,  In  re  Binns, 
24  W.  B.  300,  1  Ch.  D.  285 ;  Ex  parte  Hill,  In  re 
Roberts,  25  W.  B.  784.] 

Muir  Mackenzie,  in  reply,  distinguished  the  cases 


dealing  with  companies,  on  the  ground  that  distresi 
is  not  allowed  in  such  oases  without  the  leave  of  the 
court,  and  cited  In  re  Silkstone  and  Dodworth  Coal  and 
Iron  Co.,  29  W.  B.  484,  17  Ch.  D.  158. 

Vaughan  Williams,  J. — In  this  case  a  diatres 
was  put  in  for  one  quarter's  rent  due  at  Michaelmas, 
1894.  The  order  of  the  county  court  assumes  that 
the  landlord  had  no  right  of  distress  except  in  respect 
of  the  one  month's  rent  subsequent  to  the  reoeifing 
order.  In  my  judgment,  that  order  was  wrong. 
Speaking  for  myself,  I  have  no  doubt  that  & 
landlord  had  a  right  to  distrain  for  the  whole 
quarter's  rent.  The  short  ground  of  my  decision  ii 
that  in  respect  of  the  two  months'  rent  before  the 
receiving  order  the  landlord's  common  law  right  of 
distress  is  reserved  by  section  42  (1)  of  the  Bank- 
ruptcy Act,  1883.  In  respect  of  the  one  month's 
rent  after  the  receiving  order  the  landlord's  right 
of  distress  continues  to  exist,  not  because  it  is 
preserved  to  him  by  section  42  (1),  but  because  it  is 
not  taken  away  from  him  by  any  statute.  From  the 
moment  of  adjudication  the  trustee  becomes  assign* 
of  the  lease,  and  by  privity  of  estate  becomes  liable 
for  the  rent  accrued  due  during  his  occupancy  until 
he  disclaims  or  assigns  over.  On  that  ground  I  boVd 
that  the  landlord  is  entitled  to  distrain  for  the  whole 
quarter's  rent. 

I  have  to  examine  why  it  is  contended  that  he  h 
not  so  entitled.  It  is  admitted  that  he  has  a  right  to 
distrain  for  the  last  month's  rent,  but  it  is  said  that 
he  has  no  right  to  distrain  for  the  other  two  months' 
rent  because  it  is  a  provable  debt,  and  by  section  9 
he  has  no  remedy  but  proof.  The  answer  to  that  is 
that  section  9  expressly  saves  the  contents  of  the  Art, 
therefore  section  42  (1)  entitles  him  to  distrain.  Hies 
it  is  said  that  section  42  (1)  applies  only  to  rent  aocroed 
due  before  the  receiving  order.  In  my  judgment  this 
rent  did  accrue  due  before  the  receiving  order  by  the 
Apportionment  Act,  1870,  though  you  could  not  en- 
force payment  of  it  until  the  end  of  the  quarter, 
is  also  urged  that  section  42  (1)  is  a  re-enactment 
section  34  of  the  Act  of  1869.  which  waa  passed  bed 
the  Apportionment  Act  of  1870,  and  that  it  should 
read  as  though  that  Act  were  not  in  existence.  1 
think  we  must  read  section  42  (1)  on  the  basis  ths 
the  Legislature  was  aware  of  the  Apportionment 
1870,  when  section  42  (1)  was  enacted. 

Mr.  Reed  suggested  that  we  were  bound  by 
affirmative  provisions  of  rule  19  of  schedule  2,  bfl 
that  only  re-enacts  section  150  of  the  Act  of  1861 
Prior  to  that  Act  you  could  not  prove  in  a  " 
ruptoy  for  proportionate  parts  of  rent,  but  in  II 
the  Legislature  tried  to  make  all  debts  provable,  i 
therefore  inserted  that  provision. 

I  do  not  think  that  my  decision  in  Ex  park  L* 
Hastings,  In  re  Wilson  was  contrary  to  the  pi 
case.      There  the  landlord    had    lost    his   right  ' 
distrain  by  an  agreement  he  had    made  with  t1 
trustee. 

Kennedy,  J.,  concurred. 

Appeal  allowed. 

Solicitors,   Rowcliffes,   Bawle,  A   Co. ;    Banmder 
Reynolds. 


J 


VoLXLUX      cM.yi8.MB8.]       THE  WEEKLY  REPORTER. 


449 


HOTJBB  OF  LOBDfl. 


Whabton  V.  Mastbbican. 


HousrofLobbs. 


ftoittft  of  lotto. 
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From  C.  A.  1 
(England).  J 

Whabtojet  v.  Mabtbbmak.  (a.) 

Will— Accumulations — Vested  interest  payable  in  futuro 
—Charities — Surplus  income — TheUusson  Act  (39  <fc 
40  Geo.  3,  c.  98). 

flb  principle  of  Saunders  v.  Vautier,  Cr.  <fc  Ph. 
240— that,  where  there  is  an  absolute  vested  interest  made 
payable  to  the  legatee  at  a  future  certain  event,  with 
directions  to  accumulate  the  interest  in  the  meantime 
and  pay  it  with  the  principal,  the  court  will  not  enforce 
the  trust  for  accumulation  in  which  no  other  person  has 
any  interest  but  the  legatee — applies  in  the  case  where 
fks  legatee  is  a  charity. 

A  testator  bequeathed  the  residue  of  his  personal  estate 
upon  trust  out  of  the  annual  income  to  pay  certain 
annuitants  ;  but  when  and  so  often  as  the  annual  income 
should  not  be  sufficient  for  the  payment  of  the  whole 
amount  of  the  annuities,  there  was  to  be  an  abatement 
among  the  annuitants.  The  trustees  were  to  invest  the 
surplus  income  [if  any),  and  after  the  death  of  the 
survivor  of  the  annuitants  to  pay  and  divide  the  residue 
between  certain  public  charities  according  to  the  amount 
set  after  their  respective  names. 

Held,  that  the  charities  were  entitled  to,  and  could 
call  upon  the  trustees  to  hand  over  at  the  end  of  each 
year,  the  surplus  annual  income  of  the  residuary  estate. 

This  was  an  appeal  from  the  Court  of  Appeal 
(reported  as  Harbin  v.  Masterman,  [1894]  2  Ch.  184). 
John  Francis  Duncan,  who  died  on  the  1st  of 
January,  1865,  by  his  will,  dated  the  15th  of  Feb- 
ruary, I860,  gave  the  residue  of  his  personal  estate 
upon  trust  out  of  the  annual  income  to  pay  a  legacy 
and  certain  annuities  to  the  persons  named. 

Then  followed  a  proviso :  "  Provided  always  that 
in  ease  the  annual  income  of  the  said  trust  moneys, 
stocks,  funds,  and  securities  shall  not  be  sufficient  for 
the  payment  of  the  whole  amount  of  the  said  an- 
nuities, then  it  is  my  will  and  desire,  and  I  direct  my 
said  trustees  or  trustee,  when  and  as  often  as  the 
same  shall  happen,  to  apportion  the  deficiency 
between  and  amongst  the  said  annuitants  according 
-  to  the  amount  of  their  respective  annuities,  and  so  as 
that  the  same  shall  rateably  abate  accordingly." 

Then  followed  a  further  trust :  "  In  every  year  after 
my  decease  to  invest  the  surplus  income,  if  any,  of 
the  said  trust  moneys,  stocks,  funds,  and  securities, 
and  from  and  after  the  decease  of  the  survivor  of  the 
annuitants  to  convert  into  money  all  such  parts  of 
the  said  trust  moneys,  stocks,  funds,  and  securities, 
and  the  aooumulations  thereof  respectively,  as  should 
not  consist  of  cash,  and  to  stand  possessed  of  the 
money  to  arise  from  the  conversion,  and  also  such 
parts  of  the  trust  moneys,  stocks,  funds,  and  securi- 
ties, and  the  accumulations  thereof  as  should  consist 
of  cash*  upon  trust  to  pay  and  divide  the  same  "  (as 
had  been  decided  by  Wiokens,Y.O.,  in  1871)  "amongst 
the  charities  named." 

The  ultimate  trust  of  the  residue  was  in  these  terms : 
u  In  trust  to  pay  and  divide  the  same  into  the  several 
public  charities  hereinafter  named  according  to  the 
amounts  set  after  their  respective  names— that  is  to 
say,  to  the  treasurer  for  the  time  being  of  an  institu- 
tion known  by  the  name  of  the  London  Orphan 
Asylum,  for  the  reception  and  education  of  destitute 
orphans,  established  in  London,  £100 ;  to  the  Public 
Dupenaary,  Carey-street,  near  Linooln's-inn,  £100; 


(a.)  Reported   by  Charles  H.  Grafton,  Esq., 
Barrister-at-Law. 


to  the  Boy al  Free  Hospital,  GrayVinn-road,  £100; 
to  the  King's  College  Hospital  in  Carey-street,  lin- 
ooln's-inn, £100;  and  to  an  institution  under  the 
patronage  of  the  late  Lord  Mayor  of  London,  Alder- 
man Wire,  the  sum  of  £100  for  the  benefit  of  persons 
afflicted  with  paralysis." 

In  July,  1871,  Wiokens,  V.C.  (19  W.  B.  1053,  L.B. 
12  Eq.  559),  decided  that  the  charities  were  entitled 
to  the  whole  of  the  residuary  personal  estate  and  the 
accumulations  during  twenty-one  years  from  the 
testator's  death;  but,  being  doubtful  whether 
charities  oame  within  the  principle  of  Saunders  v. 
Vautier,  Cr.  &  Ph.  240,  he  directed  the  aooumulations 
to  be  continued  till  further  order. 

The  period  of  twenty-one  years  from  the  death  of 
the  testator  expired  in  1886,  and  in  1893  the  next  of 
kin  presented  a  petition  before  Stirling,  J.,  asking 
for  payment  to  them  of  so  much  of  the  surplus 
income  as  had  been  accumulated  since  1886.  Stirling, 
J.,  held  that  the  charities— and  not  the  next  of  kin — 
were  entitled  to  the  surplus  inoome  accumulated  after 
the  expiration  of  the  twenty-one  years. 

The  appellants,  the  next  of  kin,  appealed  by  special 
leave  from  the  decision  of  Wiokens,  V.C,  ana  also 
from  that  of  Stirling,  J.;  the  Court  of  Appeal 
affirmed  both  decisions. 

The  next  of  kin  now  appealed  to  the  House  of 
Lords. 

Crackanthorpe,  Q.C.,  and  A.  Hophinson,  Q.C.  (Theo- 
dore Bibton  with  them),  for  the  appellants. 

Ofeen  v.  Qascoyne,  13  W.  B.  371,  4  De  G.  J.  &  S. 
565,  569;  WeatheraU  v.  Thomburgh,  26  W.  B.  593, 
8  Ch.  D.  261 ;  Oddie  v.  Brown,  7  W.  B.  472,  4  De  G. 
&  J.  179;  1  Jarm.  on  Wills,  5th  ed.,  281 ;  Love  v. 
V Estrange,  5  Bro.  P.  C.  59 ;  Saunders  v.  Vautier,  4 
Beav.  115,  Cr.  &  Ph.  240 ;  and  Gosling  y.  Gosling,  John. 
265,  7  W.  B.  Ch.  Dig.  93,  were  cited  or  referred  to. 

Cozens-Hardy,  Q.C,  and  Buckley,  Q.C.  (Samuel 
Dickenson  with  them),  for  the  respondents.— [Their 
lordships  did  not  desire  any  argument  on  the  question 
of  construction.]  Bach  year  stands  by  itself,  and  if 
the  inoome  is  insufficient  the  annuities  abate.  Saunders 
v.  Vautier  applies.  WeatharaU  v.  Thomburgh,  Talbot 
v.  Jevers,  23  W.  B.  741,  L.  B.  20  Eq.  255,  and  Oddie 
v.  Brown  are  distinguishable. 

Orachanthorpe,  Q.C,  replied. 

The  House  took  time  for  consideration, 

Maroh  19.— Lord  Hebsghxll,  L.O.— The  first  ques- 
tion which  arises  in  this  case  is  whether  the  charities 
named  in  the  will  of  J.  F.  Duncan  are  entitled  (subject 
to  annuities  which  he  thereby  created)  to  the  residue 
of  his  estate,  or  only  to  the  sums  specified  in  his  will  in 
connection  with  each  of  the  ohanties.  The  ultimate 
trust  of  the  residue  is  in  these  terms.  [His  lordship 
read  it]  The  matter  oame  before  Wiokens,  V.C,  for 
decision  in  1871.  He  held  that  the  charities  had 
made  good  their  claim  to  be  residuary  legatees  of  the 
testator's  personal  estate,  and  not  merely  legatees  of 
five  sums  of  £100  each.  The  Court  of  Appeal  refused 
to  disturb  that  finding,  and  I  see  no  reason  to  differ 
from  the  view  hitherto  taken.  The  trust  being  to 
"  pay  and  divide  the  residue  into  the  several  chanties 
hereinafter  named  aooording  to  the  amounts  set  after 
their  respective  names,"  it  seems  to  me  impossible  to 
suppose  that  the  testator  intended  to  Emit  their 
rights  to  the  specific  sums  mentioned.  The  only 
reasonable  construction  is,  I  think,  that  which  has 
been  put  upon  the  clause. 

The  other  questions  raised  by  the  next  of  kin,  who 
are  the  present  appellants,  are  not  so  simple.  The 
testator  directed  the  surplus  inoome  Of  his  residuary 
estate,  after  satisfying  the  annuities  which  he  provided 
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for,  to  be  accumulated,  and  after  the  death  of  the 
surviving  annuitant  he  bequeathed  the  capital  and  the 
accumulations  upon  the  trust  the  terms  of  which  I 
have  quoted.  Some  of  the  annuitants  are  still  living. 
:  It  is  contended  for  the  appellants  that  they,  as 
next  of  kin*,  are  entitled  to  all  the  accumulations 
which  have  accrued  subsequently  to  the  period  for 
which,  under  the  provisions  of  Thellusson's  Act, 
accumulation  could  lawfully  be  directed.  It  has  first 
to  be  determined  whether,  upon  the  true  construction 
of  the  will,  the  surplus  income  accumulated,  and  the 
interest  accruing  from  these  accumulations  when 
invested,  were  charged  with  the  payment  of  the 
annuities.  This  depends,  of  course,  upon  the  inten- 
tion of  the  testator,  to  be  derived  from  the  language 
used  in  his  will.  He  bequeaths  to  trustees  all  the 
residue  of  his  personal  estate,  which  he  thereafter 
calls  "the  said  trust  moneys,  stocks,  funds,  and 
securities,1'  and  directs  them,  "  from  and  out  of  the 
annual  income  of  the  said  trust  moneys,  stocks,  funds, 
and  securities,"  to  pay  the  annuities  which  he  speci- 
fies, subject  to  a  proviso  in  the  following  terms : — 
[His  lordship  read  the  proviso  and  the  further  trust, 
and  continued :— ]  Having  regard  to  the  language 
used,  I  do  not  think  it  is  possible  to  hold  that  the 
annuitants  have  any  claim  to  be  satisfied  out  of  the 
-accumulations  of  surplus  income.  But  for  the  pro- 
vision for  abatement  it  might  have  been  contended 
(and  probably  successfully  contended)  that  such  a 
right'  existed,  but  it  seems  to  me  to  be  expressly 
excluded  by  the  abatement  clause.  It  is  true  that 
there  is  no  provision  for  the  investment  of  the  income 
derived  from  the  accumulation  of  the  surplus  income, 
unless  it  be  deduced  from  the  use  of  the  word 
"  accumulation "  in  the  clause  which  precedes  the 
ultimate  trust,  but  whether  this  be  so  or  not,  I  think 
the  income  arising  from  the  investment  of  surplus 
income  must,  in  the  absence  of  any  direction  io  the 
contrary,  follow  the  destination  of  the  investments 
from  which  it  results.  For  these  reasons  it  appears 
to  me  that  the  charities  have  a  vested  interest  in  the 
surplus  income,  and  in  the  accretions  resulting  from 
the  investment  of  that  surplus  income. 

The  testator,  however,  undoubtedly  intended  to 
postpone  the  enjoyment  of  his  bounty  by  these 
beneficiaries  until  the  death  of  the  last  annuitant. 
The  courts  below  have,  notwithstanding  this,  de- 
termined that  the  beneficiaries  are  entitled  to  the: 
immediate  enjoyment  of  all  that  is  not  made  by  the 
will  subject  to  the  payment  of  the  annuities.  This  is, 
to  my  mind,  the  only  point  of  any  difficulty.  The 
courts  proceeded  on  the  doctrine  acted  upon  in 
Saunders  v.  Vautier,  which  has  been  since  often 
recognized.  Wood,  V.C.,  in  Gosling  v.  Ghsling, 
expounded  the  doctrine  thus :  "  The  principle  of  this 
"  court  has  always  been  to  recognize  the  right  of  all 
persons  who  attain  the  age  of  twenty-one  to  enter 
upon  the  absolute  use  and  enjoyment  of  the  property 
given  to  them  by  a  will,  notwithstanding  any  direc- 
tions by  the  testator  to  the  effect  that  they  are  not  to 
enjoy  it  until  a  later  age :  unless  during  the  interval 
the  property  is  given  for  the  benefit  of  another.  If 
the  property  is  once  theirs  it  is  useless  for  the  testator 
to  attempt  to  impose  any  fetter  upon  their  enjoyment 
of  it  in  full,  so  soon  as  they  attain  twenty-one.  And 
upo  1  that  principle,  unless  there  is  in  the  will,  or  in 
some  codicil  to  it,  a  clear  indication  of  an  intention 
on  the  part  of  the  testator  not  only  that  his  devisees  are 
not  to  have  the  enjovment  of  the  property  he  has 
devised  to  them,  until  they  attain  twenty-five,  but 
that  some  other  person  is  to  have  that  enjoyment — or 
unless  the  property  is  so  clearly  taken  away  from  the 
devisees  up  to  the  time  of  their  attaining  twenty -five1 
as  to  induce  the  court  to  hold  that,  as  to  the  previous 
rente  and  profits,  there  has  been  an  intestacy,  the 


court  does  not  hesitate  to  strike  out  of  the  will  any 
direction  that  the  devisees  shall  not  enjoy  it  in  fall 
until  they  attain  the  age  of  twenty- five  yean."  The 
point  seems,  in  the  first  instance,  to  have  been  rather 
assumed  than  decided.  It  was  apparently  regarded 
as  a  necessary  consequence  of  the  conclusion  that  a 
gift  had  vested,  that  the  enjoyment  of  it  must  be 
immediate  on  the  beneficiary  becoming  sui  juris,  and 
could  not  be  postponed  until  a  later  date  unless  the 
testator  had  made  some  other  destination  of  the  in- 
come during  the  intervening  period. 

It  is  needless  to  inquire  whether  the  courts  might 
have  given  effect  to  the  intention  of  the  testator  in 
such  cases  to  postpone  the  enjoyment  of  his  bounty  to 
a  time  fixed  by  himself  subsequent  to  the  attainment 
by  the  objects  of  his  bounty  of  their  majority.   The 
doctrine    has    been    so    long    settled   and  so  often 
recognized  that  it  would  not  be  proper  now  to  ques- 
tion it.    Wiokens,  V.C.,  when  this  case  came  before 
him  in  1871,  intimated  an  opinion,  that  the  rule  in 
Saunders    v.    Vautitr    was    inapplicable   where  the 
beneficiaries    were    charitable    corporations  01  the  ' 
trustees  of  charities.    I  have  carefully  considered  the 
reasons  which  he  adduced  for  this  opinion  with  the 
respect  due  to  any  opinion  of  that  learned  judge,  and 
certainly  with  no  indisposition  to  give  effect  to  the 
intention  of  the  testator  if  I  could  see  my  way  to  do 
so.    But  I  am  unable  to  find  any  sound  basis  upon 
which  a  distinction  can  be  rested   in  this  respect 
between  bequests  to  charities  and    those   made  in  \ 
favour  of  individual  beneficiaries.     I  concur,  there- 
fore, in  the  conclusion  at  which  the  courts  belov  ; 
arrived.    The  Thellusson  Act  has,  in  my  opinion,  for  j 
the  reasons  given,  no  application  to  the  case.    I  think 
the  judgment  should  be  affirmed,  and  the  appeal  j 
dismissed,  with  costs. 

Lord  Maonaghten.— I  am  of  the  same  opinion. 
It  seems  to  me  that  the  order  of  the  Court  of  Appeal 
is  perfectly  right.  j 

As  regards  the  construction  of  the  testator's  will,  I 
do  not  think  that  there  is  any  difficulty.    The  fife 
charities  are  clearly  the  testator's  residuary  legatee*.  j 
The  gift  to  them  is   awkwardly    expressed.     The  | 
awkwardness,  however,  I  think  arises  merely  from  the  i 
fact  that  in  the  result  they  are  found  to  take  equally,  j 
though  the  will  appears  to  have  been  prepared  with*  j 
view  to  an  unequal  distribution.    It  may  be  that  when  ! 
the  instructions  for  the  will  were  given  the  testator  , 
had  not  finally  determined  the  shares  in  which  the 
ultimate  objects  of  his  bounty  were  to  take,  and  that 
he  wished  to  leave  the  matter  open  till  the  Uat 
moment.    But,  however  that  may  be,  there  is  only 
one   result    which  can  be   brought    out   from  the 
language  which  the  testator  has  used. 

Then  I  think  the  testator's  will  shows  an  anno* 
desire  that  the  annuities  should  only  be  paid  out  of 
the  income  accruing  from  year  to  year  on  the  cxwf* 
or  capital  of  the  testator's  residuary  estate  ai 1  ft 
subsisted  at  the  time  of  his  death.  The  intentwa 
seems  to  have  been  that  the  accounts  should  bt 
dosed  at  the  end  of  last  year.  If  there  was  a  defi- 
ciency the  annuitants  were  to  bear  the  loss  and  thi 
annuities  were  to  abate  rateably.  If  there  was  a 
surplus  the  surplus  was  to  be  put  aside  for  the  benefit 
of  the  residuary  legatees.  Under  no  circumstance* 
as  it  seems  to  me,  were  the  annuitants  to  be  si 
liberty  to  resort  to  the  income  of  a  future  year  fiat 
the  purpose  of  making  good  a  past  deficiency.  AI 
the  same  time  it  is  clear  on  tho  face  of  the  will  fl 
the  testator  did  not  mean  the  residuary  legatees 
receive  any  part  of  what  the  will  gives  them  a 
the  death  of  the  last  annuitant. 

Now  if  the  residuary  legatees  were  individidil 
there  could  not  be  the  slightest  doubt  that  thef 
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would  be  entitled  to  oall  upon  the  trustees  to  hand  over 
to  them  at  the  end  of  each  year  the  surplus  inoome  of 
the  testator's  residuary  estate.  Does  the  faot  that 
the  residuary  legatees  are  charities  make  any  differ- 
ence? Notwithstanding  the  doubt  expressed  by 
Wickens,  V.C.,  when  the  oase  was  before  him  in 
1871, 1  do  not  think  that  it  does.  The  charities  alone 
are  interested  in  the  surplus  inoome  accruing  from 
yetrtoyear.  Their  interest  is  vested  and  indefea- 
sible, and  they  may  legally  apply  what  they  take 
under  the  bequest  either  as  capital  or  as  inoome. 
That  being  so,  I  agree  with  the  reasoning  of  Stirling, 
J.,  and  the  Court  of  Appeal.  In  regard  to  the  ques- 
tions which  have  arisen  on  this  will,  I  am  unable  to 
see  any  substantial  distinction  between  the  case  of  an 
incorporated  charity  and  a  charity  not  incorporated, 
or  between  the  oase  of  a  charity  and  an  individual. 

Lord  Davby. — This  oase  arises  on  the  will  of  a  testa- 
tor named  John  Francis  Duncan,  who  died*  on  the  1st 
of  January,  1865.  The  contest  is  between  the  con- 
flicting claims  of  the  testator's  next  of  kin  and  those 
of  five  charitable  institutions  named  in  his  will,  to  the 
accumulations  of  the  surplus  inoome  of  the  testator's 
residuary  estate  subsequent  to  the  1st  of  January, 
1886  (being  the  expiration  of  twenty-one  years  from 
his  death),  and  the  accruing  surplus  inoome  until  the 
death  of  the  surviving?  annuitant  named  in  the  will ; 
and  also  to  the  capital  of  the  estate  on  the  expiration 
ot  that  period.  I  observe  from  the  proceedings  in 
the  suit  that  two  of  the  annuitants  were  infants  on 
the  25th  of  May,  1868 ;  so  that,  on  a  moderate  esti- 
mate of  probabilities,  the  period  in  question  may 
extend  some  way  into  the  next  century. 

The  oase  came  originally  before  Wickens,  V.C.,  in 
the  year  1871.  At  that  time,  however,  the  next  of 
fan  had  not  been  ascertained,  and  their  present  claims 
were  represented  by  the  Grown.  The  next  of  kin 
have  since  been  ascertained,  and  are  the  appellants  at 
your  lordships'  bar. 

The  Court  of  Appeal,  affirming  the  judgment  of 
Starling,  J.,  have  decided : — 

(1)  That  the  five  charities  are  entitled  to,  and, 
when  the  charge  of  the  annuities  om  the  inoome  has 
run  off,  will  be  able  to,  receive  the  corpus  of  the 
residuary  estate. 

(2)  That  the  annuities  are  charged  only  on  the 
annual  income  of  the  estate  de  anno  in  annum,  and 
that  the  annuitants  have  no  right  to  have  the 
deficiency  of  the  inoome  of  any  one  year  to  pay 
their  annuities,  made  good  out  of  the  accumulations 
of  the  surplus  inoome  of  past  years. 

(3)  That  the  surplus  inoome  of  each  year  is  given 
away  to  other  objects  free  from  any  claim  by  the 
annuitants. 

(4)  That  what  is  known  as  the  rule  in  Saunders  v. 
Poofter  is  as  applicable  where  the  donees  or  legatees 
are  charities  as  where  they  are  individuals. 

On  the  first  point  your  lordships  did  not  think  it 
necessary  to  call  upon  the  counsel  for  the  respondents. 
All  the  judges  before  whom  this  case  has  come, 
including  the  late  Wickens,  V.C.,  have  held  that  the 
will  contains  a  gift  of  the  capital  of  the  estate  to  the 
shanties,  and  that  they  are  not  confined  to  £100  per 
•nnum.  I  agree  in  that  conclusion,  and  I  have 
really  nothing  to  add  to  the  reasons  given  in  the 
Bourts  below,  and  what  has  been  said  by  your  lord- 
Atps. 

The  next  point  is  also  one  of  construction.  The 
testator  gives  the  residue  of  his  personal  estate  to 
trustees  upon  trust,  either  to  permit  the  said  residue, 
hereinafter  called  "the  said  trust  moneys,  stocks, 
funds,  and  securities,"  to  remain  in  the  state  of 
nvestment  in  which  the  same  might  be  at  the  time 
if  his  death  ;  but,  if  absolutely  necessary,  to  vary  the 


same,  or  any  part  thereof,  into  or  for  others  of  the 
same  or  a  like  nature.  1  agree  with  the  argument  of 
the  respondents,  that  the  trust  fund  so  constituted 
consists  only  of  the  capital  funds  which  formed  the 
residue  of  his  estate  as  at  the  time  of  the  testator's 
death,  and  does  not  include  any  subsequent  inoome 
or  inoome  of  accumulations. 

The  testator  then  declares  the  trusts  of  the  annual 
inoome  of  his  "said  trust  moneys,  stocks,  funds,  and 
securities ;  "  first  to  pay  a  legacy  of  £100,  then  to  pay 
an  annuity  of  £500  to  his  wife  during  her  life,  by 
half-yearly  payments,  the  first  of  such  payments  to 
be  made  six  months  after  his  decease  (showing 
that  it  is  the  income  of  the  estate  from  his  death  that 
he  is  dealing  with),  and  another  annuity  of  £50.  And 
then  he  directs  that  after  his  decease  the  following 
annuities  be  paid,  and  names  a  number  of  annuitants. 
Pausing  there,  it  might  be  oontended,  consistently 
with  well-known  authorities,  that  the  annuities  are 
charged  upon  the  capital,  or  at  any  rate  upon  the 
inoome  of  every  year  until  they  are  satisfied.  But 
then  oomes  the  abatement  clause,  which  it  is  un- 
necessary to  read  again.  This  clause  points  to  a 
recurring  deficiency  "  when  and  so  often  as  the  same 
shall  happen,"  and  it  appears  to  me  to  negative  any 
charge  upon  the  corpus  of  the  estate,  or  upon  any 
surplus  inoome  of  past  years,  or  right  to  resort  to 
the  accumulations  of  such  surplus  income  to  make 
good  the  deficiency  in  any  year.  Whether  it  does 
not  also  negative  any  right  to  resort  to  the  inoome  of 
any  future  year  to  make  up  the  deficiency  of  past 
years  it  is  immaterial  to  consider,  as  it  would  only 
affect  the  amount  of  what  is  called  the  "surplus 
inoome,"  and  the  question  does  not  arise. 

The  will  then  proceeds  in  these  words:  "And 
upon  further  trust  that  they  my  said  trustees  or 
trustee  do  and  shall  in  every  year  after  my  decease 
invest  the  surplus  income  (if  any])  of  the  said  trust 
moneys,  stocks,  funds,  ana  securities,  whether  such 
surplus  shall  arise  from  the  falling  in  or  determination 
of  any  annuity  or  otherwise." 

Alter  the  decease  of  the  survivor  of  the  annuitants 
he  directs  a  sale  of  such  part  of  the  trust  moneys, 
stocks,  funds,  and  securities,  and  the  accumulations 
thereof,  as  shall  not  consist  of  cash,  and  gives  the 
proceeds,  and  also  suoh  part  of  the  said  trust  moneys, 
&o.,  and  the  accumulations  thereof,  as  shall  consist  of 
cash  upon  trusts  which,  as  I  have  said,  import  a  gift 
to  the  charities. 

In  this  will  I  am  of  opinion  that  the  testator  has 
carefully  oonfined  the  rights  of  the  annuitants  to  the 
annual  inoome  accruing  de  anno  in  annum  of  his 
capital  residuary  estate,  and  has  dealt  with  the 
surplus  income  in  each  year,  as  it  accrued,  upon 
different  trusts,  and  as  a  distinct  subject  of  gift.  It 
is  said  that  the  will  contains  no  direction  to  invest 
the  inoome  of  the  investments  of  the  surplus  inoome. 
There  is  no  express  direction;  but,  in  my  opinion, 
there  is  an  implied  direction  to  be  found  as  well  in 
the  use  of  the  word  "  accumulations,"  which,  in  this 
connection,  imports  a  continuous  process  of  rolling 
up,  as  in  the  general  rule  of  equity,  which  imposes 
upon  trustees  the  duty  of  investing  trust  funds  in 
their  hands,  of  which  the  testator  has  not  direoted 
an  immediate  disposition.  And  I  think  that  the 
accumulations  comprise  the  whole  fund  created  by 
the  investment  and  re-investment  by  way  of  com- 

Sound  interest  of  the  surplus  inoome  and  the  inoome 
erived  from  it.  It  is,  however,  suggested  at  the 
bar  that  the  inoome  of  investments  of  surplus 
inoome  falls  back  into  the  original  trust  fund,  and 
follows  the  destination  of  the  inoome  of  it,  and  is 
therefore  subject  to  a  trust  for  the  annuitants.  In 
my  opinion,  this  is  not  so.  When  there  is  no  express 
trust   declared   of   the  income  of  a    trust  fundx  it 
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follows  the  destination  of,  and  is  an  accretion  to,  the 
fund  from  whioh  it  is  derived  (unless  there  be  words 
excluding  that  implication).  Bat  the  source  of  the 
income  in  question  is  the  investments  of  the  surplus 
income ;  so  that  even  if  it  be  not  impliedly  given  by 
force  of  the  term  "accumulations,  it  would  go  in 
the  same  way  as  the  investments  of  the  surplus 
income — i.e.,  to  the  charities. 

I  am,  therefore,  of  opinion  that  the  annuitants  have 
no  charge  upon  the  surplus  income  or  the  investments 
of  it,  or  the  income  derived  from  such  investments, 
all  of  which,  I  think,  are  included  in  the  accumulations, 
and  the  charities  have  a  vested  title  free  from  any 
claim  by  any  other  person  to  the  surplus  income; 
but,  according  to  the  directions  of  the  will,  their 
enjoyment  is  postponed  to  the  death  of  the  survivor 
of  the  annuitants,  and  an  accumulation  is  directed 
in  the  meantime. 

This  being  so,  the  principle  of  Saunders  v.  Vautier 
would  at  once  be  applicable  if  tins  were  the  case  of  a 
gift  to  an  individual.  That  principle  is  this,  that 
where  there  is  an  absolute  vested  interest  made 
payable  at  a  future  certain  event,  with  direction  to 
accumulate  the  interest  in  the  meantime,  and  pay  it 
with  the  principal,  the  court  will  not  enforce  the 
trust  for  accumulation  in  whioh  no  person  has  any 
interest  but  the  legatee,  or  (in  other  words)  the  court 
holds  that  a  legatee  may  put  an  end  to  an  accumula- 
tion which  is  exclusively  for  his  benefit.  The 
principle  is  stated,  as  well  as  elsewhere,  by  Lord 
Hatherley,  in  the  passage  from  his  judgment,  in 
Gosling  v.  Gosling,  whioh  was  read  by  Lindley,  L.J., 
in  the  Court  of  Appeal.  There  is  no  condition  pre- 
cedent to  happen  or  to  be  performed  in  order  to 
perfect  the  title  of  the  legatees,  and  there  is  no  other 
person  who  has  any  interest  in  the  execution  of  the 
trust  for  accumulation,  or  who  can  complain  of  its 
non-execution.  The  reason  for  the  rule  has  been 
variously  stated.  It  may  be  observed,  however,  that 
the  Court  of  Chancery  always  lent  against  the  post- 
ponement of  vesting  or  possession,  or  the  imposition 
of  restrictions  on  the  enjoyment  of  an  absolute  vested 
interest. 

But  it  is  said  that  there  is  a  difference  in 
the  case  of  charities;  and,  although  there  is  no 
authority  on  the  point,  the  late  Wiokens,  Y.C.,  ex- 
pressed some  doubt  upon  it  when  it  came  before  him 
in  the  year  1871.    What  he  said  was  this : — 

"But  having  regard  to  the  form  of  the  will, 
though  the  annuities  are  amply  secured,  I  do  not 
think  I  can  order  ajdivision  of  the  fund  at  present. 
If  the  residuary  legatees  were  five  indiviauals,  I 
should  probably  do  so,  there  being  nothing  in  the 
Thellusson  Act  to  prevent  it.  But  the  legatees  being 
charities,  am  I  entitled  to  stop  the  accumulation  P 
If  a  sum  of  money  be  given  to  be  accumulated,  say, 
for  ten  years,  and  then  to  a  charity,  is  the  charity, 
whether  corporate  or  uninoorporate,  entitled  to  claim 
the  money  at  once  P  There  may  be  sound  reasons 
for  deferring  the  enjoyment.  A  testator  may  think 
that  the  charity  has  a  certain  provision  during  the 
present  generation  of  subscribers,  and  that  it  will  not 
want  any  additional  provision.  And  it  is  obvious 
that,  though  the  charity  remains  the  same,  yet,  if  the 
gift  is  to  take  effect  ten  years  hence,  a  different  class 
of  persons  will  be  benefited.  It  does  not  appear  that 
all  these  charities  have  perpetual  existence,  but  the 
distinction  between  an  incorporated  and  unincor- 
porated charity  is  too  refined  to  be  relied  on." 

Tour  lordships  will,  I  am  sure,  regard  any  dictum, 
or  even  doubt,  expressed  by  the  Vioe-Chanoellor  on  a 
subject  of  this  land  with  the  greatest  respect  and 
attention.  But  I  must  confess  that  I  do  not,  on  the 
fullest  consideration,  find  sufficient  grounds  for  the 
Vice-Chancellor's  doubt.    It  is  easy,  of  course,  to 


speculate  on  the  testator's  motives  in  postponing 
enjoyment  of  a  vested  interest,  and  it  is  at  least  assety 
to  suggest  motives  for  such  a  direction  in  the  case  of  an 
individual  as  in  the  case  of  a  charity.  Nor  can  the 
possible  difference  in  the  actual  recipients  of  the 
testator's  bounty  make  any  distinction.  An  indivi- 
dual may  die,  or  become  bankrupt,  during  the  period 
of  accumulation.  It  is  difficult  to  attribute  to  the 
testator  a  particular  regard  for  the  objects  of  the 
charity — it  may  be  in  the  middle  of  the  next  century 
— or  respect  for  the  persons  who  may  then  be  the 
trustees  or  managers  of  the  charity.  And  I  think  it 
unsound  to  make  the  application  of  a  canon  of  con- 
struction as  to  the  effect  of  particular  words  in  a  will 
dependent  on  circumstances  affecting  the  quality  or 
character  of  the  donee.  It  will  be  observed  that  in 
the  present  case  the  gift  is  to  each  charity  in  a  form 
which  would  enable  the  managers  to  spend  the 
amount  as  income,  or  deal  with  it  as  they  might  think 
fit.  We  have  not  to  deal  with  a  fund  to  be  created 
by  accumulations  and  settled  as  a  capital  endowment 
at  a  future  time — as  to  whioh  different  oonwdeiraacmt 
would  arise. 

I  am  therefore  of  opinion  that  there  is  no  effective 
direction  for  accumulation  of  any  part  of  the  surahs 
income  in  this  will,  and  therefore  the  Thellusson  Act 
has  no  application  to  it,  and  the  judgment  of  the 
Court  of  Appeal  should  be  affirmed. 

The  appellants'  counsel,  indeed,  argued  that  the 
charities  might  be  entitled  during  the  twenty-one 
years  from  the  testator's  death,  but  in  conaequenoe  of 
the  Thellusson  Act  the  subsequent  surplus  income  was 
undisposed  of.  I  find  a  difficulty  in  grasping  to 
argument,  because  the  Thellusson  Act  does  not  give 
anything  to  anybody,  but  merely  vitiates  the  direc- 
tion for  accumulation  beyond  the  prescribed  period. 
But  the  conclusive  answer  is  that,  if  there  is  no 
effective  or  enforceable  direction  for  aornimnlafaa 
independently  of  the  Act,  then  the  Act  has  no  appli- 
cation to  the  case. 

The  cases  cited  by  Mr.  Craokanthorpe  do  not  seem 
to  me  to  support  his  argument.    They  are  oases  in 
whioh  the  class  could  not  be  determined  until  the 
happening  of  the  event  upon  which  the  fond  vai 
made  payable,  as  in  Green  v.  Gascoyne ;  or  the  shaifli 
of  the  legatees,  though  vested,  were  liable  to  he 
defeated  by  the  happening  of  some  event  before  the 
time  for  payment,  as  in  Eyre  v.  Marsden,  2  Seen, 
364;    or  the  gift  itself   was  contingent  upon  the 
happening  of  an  event  (such  as  the  death  of  a  person 
without  male  issue),  as  in  McDonald    v.   Btyee,  1 
Keen,  276.    In  the  case  of  WeatheraU  v.  T%or*bw$ 
the  fund  and  accumulations  were  made  a  security  kt 
the  payment  of  certain  legacies  on  the  happening  of  \ 
the  given  event,    and  the  persons  claiming  wsn\ 
therefore,  only  entitled  to  an  undetermined  and  un- 
certain surplus  (if  any)  whioh  might  be  left  of  tnt 
fund  after  payment  of  the  legacies.      This  is  the 
ground  stated  by  Cotton,   L.J.,  and,    I  think.  If 
James,  L.J.,  also.    In  Talbot  v.  Jevers  the  _ 

were  clearly  charged  by  the  words  of  the  will  on  tkJ 
whole  estate,  capital,  and  income,  and  the  aeousH1 
lation  was  directed  only  for  a  stated  period,  "  or 
much  of  it  as  the  law  will  allow."  There  was,  then1 
fore,  on  the  face  of  the  will  no  disposition  of  tat 
intermediate  surplus  income  after  the  < 
the  twenty-one  years.  The  doctrine  of 
Vautier  did  not  apply,  because  the  annuitants 
interest  in  the  income,  and,  according  to  the  sehHjfl 
of  the  will,  the  residuary  legatees  could  nottatM 
except  in  the  form  of  accumulations.  I  think  M 
decision  of  Bacon,  Y.C.,  in  Talbot  ▼.  Jevers  oaa  ■ 
supported  on  this  ground. 

In  the  view  which  I  take  of  the  ease  it  is 
sary  to  express  any  opinion  on  the  point  which  «fl 
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argued  by  Mr.  Buckley,  that  even  if  the*  annuitants 
had  a  charge  on  the  income  derived  from  investments 
of  the  surplus  income,  and  the  doctrine  of  Saunders  v. 
Vautier  were  therefore  excluded,  the  charities  would 
still  be  entitled  to  the  surplus  income  after  the  expira- 
tion of  twenty-one  years  under  the  words  of  the  Thel- 
losson  Act. 

I  agree  with  your  lordships  that  the  appeal  should 
be  dismissed,  with  costs. 

Order  appealed  from  affirmed,  and  appeal  dismissed, 
with  costs. 

Solicitors  for  the  appellants,  Hood  Bam  <fe  Co. 

Solicitors  for  the  respondents,  Winter  &  Co. 


Court  of  Appeal. 

From  a  B.  Div.         \  A     .,  0 

(Lopes  and  Bigby,  L JJ.) j  A*nl  *• 

Babtlbtt  v.  Fobd's  Hotel  Co.  (Limited),  (a.) 

Arbitration — Stay  of  proceedings — Submission  to  arbi- 
tration— Summons  for  extension  of  time  to  deliver 
defence — "  Step  in  the  proceedings  " — Arbitration  Act, 
1889  (52  &  63  Vict.  c.  49),  s.  4, 

The  defendants  in  an  action  on  a  contract,  which 
contained  a  general  submission  to  arbitration  of  all  dis- 
putes arising  therefrom^  took  out  a  summons  and  obtained 
an  order  for  an  extension  of  time  to  deliver  a  defence. 
Before  delivering  a  defence  they  applied  to  stay  the  pro- 
ceedings in  the  action  under  section  4  of  the  Arbitration 
Act,  1889. 

Held,  that  the  defendant,  by  taking  out  a  summons 
and  obtaining  an  order  for  an  extension  of  time,  had 
taken  a  "  step  in  the  proceedings  "  within  the  meaning  of 
section  4,  and  the  court  had  no  jurisdiction  to  make  the 
order. 

Appeal  from  Collins,  J.,  at  chambers. 

The  action  was  to  recover  a  sum  of  money  alleged 
to  be  due  from  the  defendant  for  work  done  under 
m  building  contract,  which  contained  a  stipulation 
that  any  disputes  arising  between  the  parties  out  of 
the  contract  should  be  referred  to  arbitration.  The 
defendants  took  ont  a  summons  at  chambers  for  an 
extension  of  time  to  deliver  a  defence,  and  an  order 
was  made  giving  them  fourteen  days  further  time. 

Before  delivering  a  defence  the  defendants  took  out 
»  summons  to  stay  the  proceedings  in  the  action, 
under  section  4  of  the  Arbitration  Act,  1889. 
Collins,  J.,  made  the  order  asked  for. 

The  plaintiff  appealed. 

E.  Boyle,  for  the  plaintiff. — The  defendants,  by 
taking  oat  the  summons  for  and  obtaining  an  exten- 
sion of  time  to  deliver  a  statement  of  defence,  took  a 
i  step  in  the  proceedings"  within  the  meaning  of 
section  4  of  the  Arbitration  Act,  1889,  and  the  judge 
lad  no  jurisdiction  to  stay  the  proceedings  in  the 
lotion. 

He  referred  to  Chappell  v.  North,  40  W.  B.  16, 
[1891]  2  Q.  B.  252. 

Arnold  Statham,  for  the  defendants. — A  summons 
far  time  is  not  a  "  step  "  in  the  proceedings.  The 
■nrmons  was  for  the  purpose  of  avoiding  a  step 
Mug  taken.  A  "  step  in  the  proceedings  "  must  be 
lething  which  advances  the  action.  A  mere 
i  for  time,  so  as  to  leave  things  in  statu  quo, 


{•.)  Reported  by  W.  F.  Babby,  Esq.,  Barrister-at- 
Law. 


cannot  be  called  taking  a  step  in  the  proceedings. 
It  is  the  same  as  if  the  defendants  had  applied  to  the 
plaintiff  and  obtained  his  consent  to  an  extension  of 
time,  which  would  not  have  been  a  step  in  the  pro- 
ceedings :  Brighton  Marine  Palace  and  Pier  (Limited) 
v.  Woodhouse,  41  W.  B.  488,  [1893]  2  Ch.'  486 ;  Ives 
v.  Wittans,  42  W.  B.  396,  [1894]  1  Ch.  68. 

He  also  referred  to  Rein  v.  Stein,  66  L.  T.  N.  8. 
469,  40  W.  B.  Dig.  192. 

Lopes,  L.J.— The  question  we  have  to  decide  is 
whether  the  defendants,  by  taking  out  a  summons 
for  and  obtaining  time,  took  a  ''step  in  the  pro- 
ceedings "  within  the  meaning  of  section  4  of  the 
Arbitration  Act,  1889.  In  my  opinion  they  did. 
The  summons  was  for  an  extension  of  time  to 
deliver  a  defence.  It  was  taken  out  to  invoke  the 
assistance  of  the  court,  so  as  to  enable  the  defendants 
to  continue  their  defence  to  the  action.  It  is  said 
that  if  the  application  for  time  had  been  made  by 
letter  to  the  opposite  party,  and  consented  to,  that 
would  not  have  been  taking  a  step  in  the  proceedings. 
That  seems  to  me  to  be  so,  but  I  oannot  accede  to  the 
further  argument  that  the  two  oases  are  the  same. 
In  this  last  case  the  assistance  of  the  court  would  not 
have  been  invoked  or  obtained.  There  is  authority 
on  this  question.  In  Chappell  v.  North  it  was  held 
that  an  application  at  chambers  for  leave  to  administer 
interrogatories  was  a  step  in  the  proceedings.  It 
was  also  argued  there,  that  obtaining  a  consent  from 
the  other  side  for  an  extension  of  time  for  delivery  of 
a  reply  was  a  step  in  the  proceedings,  but  Denman, 
J.,  drew  a  distinction  between  taking  out  a  summons 
and  "  obtaining  a  consent  which  was  asked  for  for 
the  very  purpose  of  avoiding  the  necessity  of  taking 
a  step."  That  passage  was  cited  with  approval  ana 
followed  by  North,  J.,  in  Brighton  Marine  Palace  and 
Pier  (Limited)  v.  Woodhouse.  In  Ives  ▼.  Willans  the 
defendant  had  given  notioe  that  he  required  a  state- 
ment of  claim,  and  it  was  held  that  he  had  not  thereby 
taken  a  step  in  the  proceedings.  It  was  a  mere 
request  to  have  the  claim  more  precisely  formulated, 
that  he  might  the  better  understand  the  nature  of 
the  case  made  against  him.  The  intervention  of  the 
court  was  not  invoked.  In  the  present  case  the 
intervention  of  the  court  was  invoked,  and  that 
amounted  to  a  step  in  the  proceedings  within  the 
meaning  of  section  4  of  the  Arbitration  Act,  1889. 
The  order,  therefore,  staying  the  proceedings  in  the 
action  must  be  discharged. 

Bioby,  L.J.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  W.  L.  Cooper. 

Solicitors  for  the  defendants,  Munns  &  Long  den. 


April  3,  4. 


From  Q.  B.  Div.  i 
(Lord  Esher,  M.B.,  and  | 
Lopes  and  Bigby,  L. JJ.  ) 

Flood  v.  Jackson,  (a.) 

Master  and  servant — Trade  union — Procuring  dismissal 
of  servant — Intention  to  injure — Malice — Inducing 
third  person  not  to  contract  with  plaintiff— -Delegate  of 
trade  union — Liability  of  members  of  union  for  act  of 
delegate. 

An  action  lies  for  maliciously,  and  with  intent  to 
injure  the  plaintiff,  inducing  the  plaintiff's  employers  to 
dismiss  him  from  their  service,  even  though  such  dit* 
missal  does  not  involve  a  breach  of  contract. 

(a.)  Beported  by  F.  G.  Buokbb,  Esq.,  Barrister- 
at-Law. 
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An  action  lies  for  maliciously,  and  with  intent  to 
injure  the  plaintiff,  inducing  a  third  person  not  to  enter 
into  a  contract  with  the  plaintiff. 

A  delegate  of  a  trade  union  is  not  the  servant  or  agent 
of  the  members  of  the  union  so  as  to  render  them  liable 
for  wrongful  acts  done  by  him. 

Application  by  the  defendant  Allen  for  a  new  trial 
of  an  action  tried  before  Kennedy,  J.,  with  a  jury,  or 
for  judgment,  and  appeal  by  the  plaintiffs  from  the 
judgment  of  Kennedy,  J. 

The  action  was  brought  by  two  members  of  the 
Shipwrights'  Union  against  three  members  of  the 
United  Society  of  Boilermakers  and  Iron  Ship 
Builders.  The  plaintiffs  alleged  that  the  defendants 
maliciously  and  wrongfully,  and  with  intent  to  injure 
the  plaintiffs,  procured  and  induced  a  company  called 
the  Glengall  Iron  Go.  to  dismiss  the  plaintiffs  from 
their  employment,  and  not  to  engage  or  employ  them 
in  the  future. 

The  headquarters  of  the  Boilermakers'  Society  were 
at  Newcastle.  The  defendant  Jackson  was  the  chair- 
man of  the  society,  and  the  defendant  Knight  was  the 
general  secretary;  both  the  said  defendants  were 
resident  at  Newcastle.  The  defendant  Allen  was  the 
London  delegate  of  the  society. 

The  Glengall  Iron  Oo.  carried  on  business  as  ship 
repairers  in  the  port  of  London.  In  April,  1894,  the 
two  plaintiffs  came  to  the  company's  yard  and  were 
engaged  to  do  woodwork  on  a  ship  which  was  then  in 
dry  aook.  There  was  no  formal  contract  of  employ- 
ment, and  the  men  were  liable  to  be  discharged  at  the 
end  of  any  day.  The  plaintiffs  were  immediately 
recognized  by  some  members  of  the  Boilermakers' 
Society,  who  were  engaged  in  ironwork  in  the  same 
yard,  as  being  men  who  had  some  time  previously 
been  doing  ironwork  in  another  yard.  The  boiler- 
makers,  after  talking  the  matter  over,  determined  to 
send  for  Allen,  their  delegate.  Allen  accordingly 
came  to  the  yard,  and,  after  conferring  with  the  iron- 
workers, he  saw  the  manager  of  the  Glengall  Go.,  and 
told  him  that  if  the  plaintiffs  were  not  discharged  all 
the  ironworkers  would  stop  work.  It  appeared  that 
the  view  of  the  Boilermakers'  Society  was  that  all 
ironwork  about  a  ship  ought  to  be  done  by  boiler- 
makers  exclusively,  and  that  shipwrights  ought  only 
to  be  employed  on  woodwork.  It  was  stated  that  this 
practice  was  prevalent  in  the  North,  and  was  also 
followed  in  the  Glengall  Oo.'s  yard.  In  oonsequenoe 
of  Allen's  statement  to  the  manager,  and  in  order  to 
avert  a  strike,  the  two  plaintiffs  were  discharged  from 
the  company's  employment. 

The  plaintiffs  contended  that  Allen,  in  what  he 
had  done,  had  acted  as  the  agent  or  the  servant  of 
the  Boilermakers'  Society,  and  that  therefore  the 
other  defendants  as  well  as  Allen  were  liable. 

At  the  trial  of  the  action  Kennedy,  J.,  left  four 
questions  to  the  jury,  which,  with  their  answers, 
were  as  follows : — 

(1)  Did  the  defendant  Allen  maliciously  induce  the 
Glengall  Go.  to  discharge  the  plaintiffs,  or  either  of 
them,  from  their  employment  P — Yes. 

(2)  Did  the  defendant  Allen  maliciously  induce  the 
Glengall  Co.  not  to  engage  the  plaintiffs,  or  either  of 
them  P— Yes. 

(3)  Did  both  or  either  of  the  defendants  Jackson 
and  Knight  authorize  the  defendant  Allen  in  acting 
as  he  did  P— No. 

(4)  Was  the  settlement  of  this  dispute,  within  the 
rules  of  the  union,  a  matter  within  the  discretion  of 
Allen  P— Yes. 

The  Jury  assessed  the  damages  at  £20  for  each 


Tne  it 
plaintiff. 


The  learned  judge,  after  reserving  the  case  for 
further  consideration,  directed  that  judgment  should 


be  entered  lor  the  plaintiffs  against  Allen  for  £40 
and  costs,  but  held  mat  the  action  failed  as  against 
Jackson  and  Knight,  and  directed  that  judgment 
should  be  entered  for  them,  with  costs. 

Bobson,  Q.C.,  and  Morten,  for  Allen,  in  support  of 
the  application  for  a  new  trial  or  judgment— The 
learned  judge  ought  not  to  have  left  the  case  to  the 
jury  at  all.  There  was  no  evidence  of  any  wrongful 
act  done  by  Allen.  The  jury  found  that  Allen  in- 
duced the  company  to  discharge  the  plaintiff*,  and 
also  induced  them  not  to  employ  them  in  future. 
But  neither  of  those  acts  was  wrongful.  In  Bowen  ?. 
Hall,  29  W.  B.  367,  6  Q.  B.  D.  333,  it  was  held  that 
a  person  who  maliciously  induced  a  servant  to  break 
his  contract  of  personal  service  did  a  wrongful  act, 
and  was  liable  to  an  action.  And  in  TemperUm  t. 
Russell,  41  W.  B.  565,  T1893]  1  Q.  B.  715,  it  was 
held  that  an  action  lay  tor  maliciously  procuring  a  , 
breach  of  contract.  But  there  is  no  authority  fox 
holding  that  an  action  lies  either  for  maliciously 
inducing  a  person  to  discharge  a  servant,  at  least 
where  no  breach  of  contract  is  involved,  or  for 
maliciously  inducing  a  person  not  to  enter  into  a 
contract.  Allen  only  acted  with  the  lawful  object  erf 
promoting  the  interests  of  the  union,  and  he  aid  not 
adopt  any  unlawful  means :  Mogul  Steamship  Co.  ?. 
McGregor,  Qow,  &  Oo.,  40  W.  B.  337,  [1892]  A.  C.  & 
Even  if  he  were  actuated  by  malice,  no  action  woold 
lie  against  him,  because  his  act  was  not  unlawful: 
Corporation  of  Bradford  v.  Pickles,  [1895]  1  Ch,  145. 

Rufus  Isaacs  (Lawson  Walton,  Q.O.,  with  him),  for 
the  plaintiffs,  in  support  of  the  cross  appeal.— Aflet 
was  the  servant  or  agent  of  the  members  of  to 
union,  and  all  the  members  are  liable  for  wroagfrl 
sots  done  by  him  as  such  servant  or  agent.  Tha 
plaintiffs  are  therefore  entitled  to  judgment  against 
Jackson  and  Knight. 

Murphy,  Q.C.,  and  Chester  Jones,  for  the  defendant! 
Jackson  and  Knight,  were  not  called  upon. 

Lord  Esheb,  M.B.— This  is  an  action  brought  by 
two  workmen  to  recover  damages  from  three 
members  of  a  trade  union,  because  they  malickxsJ? 
and  with  intent  to  do  the  plaintiffs  harm  persuaded 
the  employers  of  the  plaintiffs  to  discharge  then 
from  their  employment,  and  also  persuaded  them  to 
undertake  and  promise  not  to  employ  +he  nlaintos 
again.  The  defendant  Allen  is  what  is  called  the 
district  trade  delegate  of  the  Boilermakers'  Union  ■ 
London,  the  principal  seat  of  the  onion  being  «t 
Newcastle.  He  was  not  appointed  to  that  position 
by  the  executive  council  of  the  union,  but  lie  sat 
elected  by  the  majority  of  the  members  of  tht 
union  themselves  to  be  their  trade  delegate.  We 
shall  have  to  consider  what  is  the  meaning  of  beinf 
a  delegate  of  a  trade  union.  He  was  called  in  fcV 
render  assistance,  because  certain  members  of  tht, 
union,  who  were  engaged  at  ironwork  in  the  yard  sf: 
the  Glengall  Iron  Co.,  were  offended  with  tatj 
plaintiffs,  who  were  also  employed  in  the  same  jasV 
not  for  anything  done  by  them  while  in  that  employ- 
ment, but  for  something  which  they  had  done  wf 
they  were  in  the  employment  of  other  masters 
another  place.  It  appears  that  these  ironwori  . 
resolved  that  the  plaintiffs  should  not  be  allowed  it] 
continue  in  the  employment  of  the  Glengall  On* 
and  that,  if  they  "were  not  discharged,  then 
themselves  would  insist  that  their  own  exec 
council  should  order  them  to  go  out,  that  is,  to 
the  employment  of  the  Glengall  Go.  It 
not  be  denied  that  the  men,  if  they  liked, 
themselves  have  gone  out,  but  that  was  not 
object.  What  they  really  wanted,  and  what 
intended  to  insist  upon,  was  that  the  plaintms 
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go  out.    Allen,  being  called  in  to  confer  with  the 
men,  took  upon  himself  to  forward  their  wishes.    It 
is  not  true    to  say  that  he  was  ordered  by  them. 
They  could  not  give  him  any  order.     He  could  give 
them  orders  in  certain  circumstances,  bat  they  could 
not  give  him  an  order  in  any  circumstances.     He  was 
Dot  in  any  way  bound  to  act  as  he  did ;  therefore,  if 
what  he  did  was  wrong,  he  most  be  held  liable  for 
it.   He  adopted  the  view  taken  by  the  men — viz., 
that  as  the  plaintiffs  had  done  ironwork  before,  they 
should  not  be  allowed  to  do  woodwork  now — and,  for 
the  purpose  of  punishing  the  plaintiffs  for  what  they 
had  previously  done,  he  went  to  their  masters  and 
intimated  to  them  that  if  they  did  not  dismiss  the 
plaintiffs  and  promise  further  not  to  employ  them 
again,  all  the  ironworkers  would  go  out.     There  can 
he  no  doubt  that  he  meant  to  put  pressure  on  the 
masters,   and    that    what  he  so  said  to  them  was 
intended  to  be  a  threat.     Such  an  intimation  could 
have  had  no  effect  unless  the  going  out  of  the  iron- 
workers would  have  been  an  injury  to  the  masters. 
The  result  was  that  the  masters  succumbed  to  the 
threat  and  discharged  the  plaintiffs.      If  Allen  did 
that,  it  does  not  matter  whether  he  was  the  agent  of 
other  persons  or  not.    If  he,  as  the  agent  ox  other 
persons,  chose  to  do  that  wrong  thing,  he  is  liable. 
It  is  said  that  he  is  not  liable  because  he  did  not 
ask  anybody  to  break  any  contract.    That,  however, 
is  not  the  proper  test.    Merely  to  advise  a  man  who 
has  entered  into  a  contract  to  break  that  contract 
gives  no  cause  of  action  at  all;  but  if  this  is  done 
maliciously  for  the  purpose  of  injuring  the  man  to 
whom  the  advice  is  given,  or  for  the  purpose  of 
injuring  somebody  else,  the  person  against  whom  the 
malice  is  pointed  and  carried  out  has  a  right  of  action 
without  more,  not  on  the  ground  of  advice  to  break 
the  contract,  but  on  the  ground  of  the  malice  which 
was  exercised  towards  him.    Whether  the  advice  is  to 
break  a  contract  or  not  to  make  a  contract,  the  effect 
is  just  the  same.    A  person  may  be   thinking    of 
making  a  certain  contract,  and  another  person  may 
strongly   advise  him  not   to    make   that  contract. 
There  would  be  nothing  wrong  in  merely  giving  him 
that  advice,  but  if  that  advice  were  given  to  him  with 
the  intent  of  doing  him  an  injury  or  of  doing  an 
injury  to  the  person  with  whom  he  was  going  to  make 
the  contract,  that  would  be  malioe  and  would  make 
Eke  act  unlawful.    The  principle  was  clearly  stated 
m  the  case  of  Bowen  v.  Hall,  where  it  was  distinctly 
mid  that  the  act  complained  of  was  unlawful  because 
£  was  malicious.    The  same  question  came  before  the 
ftoort  again  in  Temperion  v.  Russell,  and  I  cannot  use 
rurds  more  clear  to  express  my  view  of  the  matter 
man   were  used  in  that   case  by  all    the  judges. 
Hfeeref ore,  there  is  authority  binding  on  this  court  to 
how  that  advice  which  may  lawfully  be  given  to  the 
Hjury   of    another,    if   given  without  malioe,  may 
Boome  unlawful  if  it  is  given  with  malice.     I  am  not 
ping  to  give  a  definition  of  malice ;  the  jury  are  the 
sroper  tribunal  to  decide  in  each  case  whether  the  act 
oanplained  of  has  been  done  maliciously.    I  am  of 
ijinion  that  the  evidence  was  such  that  the  jury 
light  find  that  Allen  had  acted  maliciously,  and  they 
ave  so  found.    The  answers  to  the  first  two  ques- 
Ipms  support  the  plaintiffs'  right  of  action  against 
Den. 

As  to  the  case  against  the  other  two  defendants,  I 
jfil  not  attempt  to  lay  down  what  is  the  exact 
ajafckm  of  the  officers  of  a  trade  union ;  but  I  am 
ftapared  to  say  that  the  mere  fact  of  Allen  being  a 
Iflagate,  as  it  is  called  (which  is  a  term  not  known  to 
b  law  at  all),  does  not  make  him  a  servant  of  any- 
ifly.  As  far  as  I  can  understand  the  rules  and  the 
mctioe  of  the. union  it  is  not  intended  that  he  shall 
rthe  servant  of  any  member  of  the  union.    Mem- 


bers of  the  union  do  not  intend  to  make  him  their 
servant,  neither  does  he  intend  to  be  their  servant. 
It  seems  to  me  that  he  is  intended  rather  to  be  their 
adviser  than  their  servant.  In  my  opinion  there  is 
no  evidence  that  Allen  was  a  servant  of  anybody, 
even  of  the  executive  council. 

Then  it  is  said  that  he  is  the  agent  of  the  mem- 
bers of  the  union.  But  the  relation  of  principal  and. 
agent  must  be  brought  about  by  the  consent  of  the 
parties  to  that  relation,  and  if  neither  of  the  parties . 
means  the  relation  to  be  that  of  principal  and  agent, 
they  are  not  principal  and  agent.  It  really  is  pre- 
posterous to  suppose  that  any  member  of  the  union 
thought  that  Allen  was  to  be  his  agent,  or  that  Allen 
intended  that  he  would  be  their  agent.  If  either  of 
them  was  to  be  principal  he  was  to  be  principal,  for 
they  were  to  do  what  he  told  them. 

Therefore  the  answers  to  the  first  two  question* 
make  Allen  liable ;  the  third  question  ought  not  to. 
have  been  asked,  for  there  was  no  evidence  to  support 
it;  and  as  to  the  fourth  question,  I  do  not  know 
what  the  meaning  of  it  is. 

It  seems  dear  to  me  that  Allen  is  liable,  and  that 
therefore  the  first  appeal  fails,  and  that  Jackson  and. 
Knight  are  not  liable,  and  that  therefore  the  second 
appeal  also  fails. 

Lopes,  L.J. — I  am  of  the  same  opinion.    The  jury 
found  that  the  defendant  AUen  maliciously  induced 
the  Glengall  Co.   to  discharge  the  plaintiffs  from> 
their  employment.      It   is    said  that   that   finding 
cannot  be  supported,  because  there  was  no  evidence 
I  of  malioe.    In  my  opinion  any  person  may  lawfully 
j  advise  another  either  to  break  a  contract  or  to  dis- 
|  charge  a  servant ;  but  if  he  gives  such  advice  with 
'  intent  to  injure  the  other  party  to  the  contract,  or 
to  injure  the  servant,  his  act  is  malicious  and  un- 
lawful.   This  seems  to  me  to  have  been  clearly  laid 
down  in  Bowen  v.  Hall  and  Temperton  v.  Russell.    I 
can  see  no  distinction  between  maliciously  inducing 
a  party  to  a  contract  to   break  it  and  maliciously 
inducing  a  person  to  discharge  a  servant.    I  will  not 
attempt  to  give  an  exhaustive  definition  of  malice;* 
but  I  think  that,  for  the  purposes  of  this  case,  it  may 
be  said  that,  where  a  person  wilfully  does  an  act  to 
the  injury  of  another  without  lawful  excuse,  that  is 
evidence  of  malice.    There  can  be   no  doubt  that 
Allen  went  to  the  manager  of  the  company  for  the 
purpose  of  injuring  the  plaintiffs,  and  that  he  had  no 
Lawful  excuse  for  so  doing.    There  was  abundant 
1  evidence  to  justify  the  jury  in  finding  as  they  did 
against  him,  and  therefore  his  appeal  fails. 

As  to  the  other  appeal,  the  jury  found  that  the 
defendants  Jackson  and  Knight  did  not  authorize 
Allen's  act.  That  finding  seems  to  me  to  be  quite 
correct ;  in  fact  I  think  the  learned  judge  would  have 
been  justified  in  holding,  at  the  end  of  the  plaintiffs' 
case,  that  there  was  no  evidence  against  these 
defendants.  They  were  both  at  Newcastle  at  the 
time,  and  there  is  no  evidence  that  they  knew  any- 
thing about  what  was  being  done.  The  law  which 
was  cited  on  the  plaintiffs'  behalf  is  only  applicable  if 
they  are  able  to  show  that  Allen  was  the  agent  or 
servant  of  the  other  defendants.  There  was  no 
evidence  whatever  of  that,  and  this  appeal  fails  also. 

Bigby,  L.  J. — I  am  of  the  same  opinion.  As  to  the 
question  whether,  in  the  class  of  cases  which  we  are 
dealing  with,  or  cases  of  which  this  is  an  instance,  a  legal 
act  may  be  made  an  illegal  act  by  the  addition  of  an 
intention  to  injure  another  person,  who  is  injured,  I 
have  only  to  say  that  I  consider  that  we  are  governed 
by  the  case  of  Temperion  v.  Russell.  In  other  branches 
of  law  as  regards  property  there  are  well-known  oases 
in  which  a  man  exercising  a  right  of  property,  a 
;  perfectly  legal  right,  is  not  made  responsible  because  he 
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did  it  with  a  view  to  injure  another  person.  That  is 
oontrary  to  the  civil  law,  and  appears  to  be  con- 
trary to  the  law  of  Scotland,  but  in  oar  law  that 
is  established,  and  if  the  matter  were  res  iniegra 
there  might  be  something  to  be  said  in  favour  of 
extending  that  principle  to  cases  of  this  kind.  But 
the  question  has  been  decided  in  Temperton  v.  Russell, 
and  we  are  not  at  liberty  to  go  behind  that  decison. 

As  regards  the  cross  appeal,  I  cannot  see  any  prin- 
ciple upon  which  Allen  can  be  treated  as  the  agent  or 
servant  of  each  member  of  the  union,  for  that  is  what 
the  argument  oomes  to.  The  meaning  of  the  rules  of 
the  union  seems  to  me  to  be  that  each  member  should 
>  his  private  opinion  and,  choose  persons  who 
ct  the  opinion  of  the  whole.  They  ohoose 
persons  who  are  more  like  masters  than  servants,  and 
more  like  principals  than  agents.  I  do  not  say  they 
are  either  one  or  the  other,  but  they  are  not  agents 
and  they  are  not  servants  ;  and  if  such  a  general  pro- 
position as  that  which  has  been  argued  before  us  were 
tenable,  I  see  no  reason  why  every  member  of  every 
club  in  London  should  not  be  personally  responsible, 
not  only  for  the  acts  of  the  committee,  but  for  the  acts 
of  the  servants  of  the  club,  when  they  did  anything 
that  was  an  injury  to  an  outside  person.  I  agree  in 
the  opinion  that  the  appeal  should  be  dismissed,  and 
that  the  cross  appeal  should  be  dismissed  also. 

Application  for  new  trial  dismissed;    cross  appeal 
dismissed. 

Solicitors  for  the  plaintiffs,  ft  J.  Smith  &  Go/ton. 

Solicitors  for  the  defendants,  Shaen,  Boscoe,  <fc  Co. 


April  1, 2. 

and  Publishing 
(a.) 

paper — Selections 


From  Chan.  Div.  \ 

(Lord  Halsbury ;  and  Lindley  > 

and  A.  L.  Smith,  L.JJ.)      ) 

Chilton  v.  Progress  Printing 
Co.  (Looted). 

Copyright— Infringement — Sporting 
of  winners. 

The  plaintiff  was  the  registered  proprietor  of  a  sporting 
paper  published  on  Monday  in  each  week,  in  which 
appeared,  under  the  heading  "  One-Horse  Selections"  the 
days  on  which  races  were  to  be  run  during  the  week,  and 
opposite  each  day  the  name  of  the  horse  which,  in  the 
plaintiffs  opinion,  was  likely  to  win  the  race  on  that  day 
for  which  it  was  entered.  The  defendant  published  on 
each  day  upon  which  races  were  run  a  paper  in  which 
appeared,  under  the  heading  "  The  '  Specials9 '  One- 
Horse  Finals"  the  plaintiffs  name  and  the  horse 
selected  by  him.  In  an  action  for  infringement  of  the 
plaintiffs  copyright, 

Held,  that  the  matter  alleged  to  be  infringed  was  not 
a  proper  subject-matter  for  copyright,  and  that,  even  if 
it  were,  there  had  been  no  infringement. 

Decision  of  Kekewioh,  J.,  ante,  p.  136,  affirmed. 

Appeal  of  the  plaintiff  from  the  decision  of  Keke- 
wich,  J.  (reported  ante,  p.  136,  where  the  facts  are 
fully  stated). 

Warmington,  Q.C.,  and  Waaqett,  for  the  appel- 
lant.— First,  the  plaintiff's  publication  is  a  proper 
subject-matter  for  copyright.  A  recipe  or  pre- 
scription is  an  analogous  case,  and  would  clearly 
be  subject-matter.  The  words  of  the  Copyright  Act, 
1842,  are  wide,  and  should  not  be  limited  by  the 
preamble.  The  publication  is  a  book  within  the  Act : 
Trade  Auxiliary  Co.  v.  Middlesborough,  <ftc,  Associa- 
tana,  37  W.  R.  337,  40  Oh.  D.  425 ;  Walter  v.  Stein- 

(a.)  Reported  by  Arnold  Glover,  Esq.,  Barrister- 
at-Law. 


kopff,  40  W.  R.  599,  [1892]  3  Oh.  489;  MapU  <*  Co. 
v.  Junior  Army  and  Navy  Stores,  31  W.  &  70, 
21  Oh.  D.  369.  Secondly,  the  defendant  hag 
infringed  our  copyright.  If  he  had  publiihed  i 
facsimile  of  the  plaintiff's  sheet,  that  would  han 
been  clearly  an  infringement.  He  has  appropriated 
a  material  part,  and  has,  therefore,  infringed. 

They  also  referred  to  Kelly  v.  Morris,  14  W.  E. 
496,  L.  R.  1  Eq.  697  ;  Miller  v.  Wane,  11  Times  L  B. 
136 ;  and  Wilson  v.  Luke,  1  Viotorian  L.  B.  127. 
[Lord  Halsbury  referred  to  Sweet  v.  Bcming,  I 
W.  R.  519,  16  C.  B.  459.] 

Marten,  Q.C.,  and  Gatey,  for  the  defendant,  were 
not  called  upon. 

Lord  Halsbury.— I  confess  I  have  not  bean  able 
to  entertain  a  doubt,  notwithstanding  the  ingeniou 
argument  pressed  upon  us,  that  there  is  no  copyright 
in  this  thing.  It  is  really  difficult  to  know  by  what 
name  to  describe  it.  As  a  matter  of  fact,  what  ii 
really  sought  to  be  restrained  is  the  publication  of 
the  fact  that  the  plaintiff,  who  is  supposed  to  bam 
good  judgment  as  to  winning  horses,  nan  exprewed 
an  opinion  that  that  horse  or  this  horse  will  win. 
That  is  really  the  substance  of  the  matter. 

It  is  idle  to  speak  of  it  as  something  or  another  in 
the  nature  of  literary  composition,  as  to  which,  of 
course,  there  would  be  infinite  difficulty  in  defining  the 
something  in  the  nature  of  literary  composition  which 
is  intended  to  be  protected  by  the  Copyright  Act  I 
do  not  think  it  is  m  the  smallest  degree  mthenataie 
of  literary  composition,  and  if  you  look  at  what  > 
the  real  test  here,  it  is  not  the  casting  into  printed 
words  the  result  of  this  gentleman's  investigation.  B 
is  not  that  which  is  sought  to  be  protected.    Whit  is 
really  sought  to  be  protected  is  his  opinion,  which  a 
susceptible  of  being  handed  down  in  any  way,  at  it 
is  admitted,  except,  said  Mr.  Warmington,  in  writing. 
Is  the  thing  to  be  protected  by  the  Act  such  a  ssh- 
jeot-matter  P    I  am  of  opinion  that  it  is  not.   It  if 
nothing   in   the   nature    of    literary    composition. 
Although,  I  quite  agree,  the  preamble  of  the  Ad 
cannot  control  the  enacting  part  of  the  section  in  Us 
Act  itself,  yet  the  preamble  of  the  Act  may  well 
point  out  what  is  the  subject-matter  within  which  the 
Act  is  intended  to  operate,  and  does  operate,  for  tit 
protection  of  a  book.     Then  oomes  the  extendi 
interpretation  of  what  a  book  is  to  be  for  the  pmpo* 
of  the  Act.     I  can  find  no  word  which  property 
points  out  that  such  a  matter  as  we  are  now  dealing 
with  is  to  be  a  subject-matter  of  protection.    I  there- 
fore think  there  is  nothing  here  which  ougt    to  U 
protected  within  the  policy  of  the  Act.     There  is  » 
subject-matter  of  copyright.    That  is  the  view  that 
occurs  to  me  upon  it. 

Then,  with  reference  to  the  other  question,  I  h*yj 
very  great  difficulty  in  dealing  with  it,  not  thai  » 
this  case  I  have  the  least  doubt.     I  have  not    BsA 
the  difficulty  is  to  give  in  dogmatic  form  a  proposrtt^ 
which  will  justify  my  refusal  to  consider  thk  * 
infringement,  by  any  rule  of  law ;  and  the  real  ii- 
culty  arises  in  this  way,  that  it  is  essentially  a  quart  1 
of  fact.    Assume  a  right  to  be  protected,    what  I 
or  is  not  an  infringement  of  that  right  mutt  in  all 
cases  depend  upon  the  particular  facts  with  which  p* 
are  dealing,  and  any  attempt  to  give  any  spok^r.  k 
written  language  a  definition  which  will  inc  1 :     *3 
cases  must  be  a  failure  from  the  very  nature  d  til 
thing  with  which  one  is  dealing.    I  observe  Jum 
C.J.,  says,  in  the    case    to    which    I    refer: 
Sweet  v.  Benning:    "It  is  undoubtedly  exoeein^T 
difficult,  perhaps  absolutely  impossible,  to  lay  N 
any  general  rule  upon  tins  subject      I  donors 
to  the  argument  urged  by  Mr.  Lash :  "  Th 
publication  of  a  portion  of  a  work  in  which  ti 
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•aborting  copyright  will  afford  a  ground  of  action : 
it  is  a  question  of  degree,  which  must  depend  upon 
the  circumstances  of  each  particular  case.  That  I 
believe  to  be  absolutely  true,  and  it  founds  the  reason 
which  renders  it  impossible  for  me  to  give  any  abstract 
proposition  which  can  comprehend  all  cases.  All  I 
ay  in  this  case  is  that  there  is  no  subject-matter,  and 
if  there  were,  there  is  no  infringement. 

Leetdley,  L.  J. — I  am  of  the  same  opinion.  One's 
instinct  is  not  always  untrustworthy,  and  sometimes 
tails  one  which  is  the  wrong  side  of  the  law.  I  do 
not  think  there  is  copyright  or  infringement  here  at 
alL  What  is  the  plaintiff's  copyright  under  the  Act  P 
The  copyright  is  in  this  sheet  of  letterpress.  That 
does  not  mean  that  he  has  a  copyright  in  every  word 
of  it,  nor  does  it  mean  that  he  has  a  copyright  in 
everything  that  can  be  found  in  it.  Copyright  has 
reference  to  some  literary  composition.  Now!  doubt 
very  much  whether,  extending  literary  composition 
as  widely  as  possible,  and  I  do  not  think  you  can 
extend  it  wider  than  Wood,  V.O.,  did  in  deciding  the 
directory  case  {Kelly  v.  Morris),  you  can  take  the 
wording  here  to  be  a  literary  composition. 

Now,  to  say  a  man  has  a  copyright  in  an  opinion 
which  he  has  expressed  in  writing  or  in  print  appears 
to  me  to  be  going  too  far.  I  may  express  my  opinion 
m  writing.  It  is  not  my  opinion  that  is  copyright. 
It  is  a  mode  of  expression.  It  is  the  composition. 
It  is  the  language  in  which  I  express  it.  Anybody 
may  be  at  liberty,  so  far  as  I  know,  to  publish  my 
opinion,  although,  if  I  publish  it  in  the  shape  of 
literary  composition,  he  must  not  copy  that  com- 
position. Mr.  Chilton  has  published  his  opinion  that 
a  horse  named  "  Priestholme  "  is  likely  to  win  some 
race  or  other.  Unless  you  got  the  "One-Horse 
Selection  "  in  the  shape  inawhioh  he  has  published  it, 
I  doubt  whether  you  can  bring  it  within  literary 
composition  at  alL  Perhaps  the  whole  of  the  paper 
night  be  called  literary  composition  here,  but  there 
is  no  literary  composition  of  the  word  "  Priestholme." 
Now  what  has  the  defendant  done  ?  I  do  not  think 
we  can  call  it  literary  composition.  Suppose  you 
can,  he  appears  to  me  to  have  set  to  work  to  produce 
a  collection  of  opinions.  That  is  not  what  Chilton  is 
doing  at  all.  The  defendant  has  done  some  inde- 
pendent work.  He  thinks  it  will  be  useful.  He  has 
taken  the  trouble  to  collect  the  opinions  of  people  as 
to  the  chances  of  horses  winning  particular  races.  1 
doubt  very  much  whether  he  has  infringed  Mr. 
Chilton's  copyright,  assuming  he  had  one.  What  has 
he  done  with  respect  to  Mr.  Chilton  P  What  has  he 
got?  He  has  got  nothing  except  "Priestholme," 
and  that  is  the  name  of  a  horse.  I  doubt  whether 
that  is  copyright  I  do  not  think  it  is.  On  both 
grounds  I  think  this  fails,  but  I  admit  the  difficulty 
of  nutting  into  language  and  denning  expressly  that 
which  Parliament  nas  left  intentionally  undefined  as 
to  literary  composition.  I  think  here,  one  can  see  on 
which  aide  of  the  line  this  falls,  and  in  my  opinion  it 
mils  on  the  wrong  side,  and  there  is  neither  copyright 
nor  inixmgement. 

A-  I*.  Smith,  L.J.— In  this  oase  Chilton,  the 
plaintiff,  asserts  that  his  copyright  has  been  infrmged 
by  the  defendant.  He  asks  for  an  injunction.  The 
only  thing  he  complains  of  is  that  the  defendant  has 
taken  the  name  of  a  horse  named  "  Priestholme  "  and 
added  thereto  Chilton's  name  and  published  it.  Now, 
to  succeed,  Mr.  Chilton  must  make  out  he  has  a 
copyright  in  the  publication  whioh  he  says  has  been 
infringed,  and,  secondly,  that  what  has  been  done  by 
the  defendant  is  an  infringement  of  the  right  of 
copyright  which  he  has.  I  am  going  to  confine  my 
judgment  entirely  to  the  facts  of  wis  oase,  and  to 
these  only.    My  brother  Halsbury  and  my  brother 


Lindley  have  laid  down  that  it  is  impossible  to  lay 
down  words  of  any  general  definition  whioh  include 
every  case.  I  do  not  say  whether  or  not  that  para- 
graph in  Mr.  Chilton's  paper,  under  the  head  of 
"One-Horse  Selections,"  taking  it  as  a  whole,  con- 
stitutes a  literary  composition  or  not,  because  it  is  not 
to  be  decided  here.  The  question  is  whether  Mr. 
Chilton  has  a  copyright  in  the  word  "  Priestholme  " 
in  that  composition.  It  is  impossible  to  say  that  is 
a  literary  composition.  Therefore  it  appears  to  me  in 
this  oase  Mr.  Chilton  fails  in  the  first  part  of  what  he 
has  to  do,  namely,  to  prove  he  has  a  copyright  in 
what  he  says  is  infringed. 

Then  comes  the  next  point.  Assuming  the  plaintiff 
had  a  copyright  in  "  Priestholme  "—and  in  my  judg- 
ment he  clearly  had  not— what  is  it  the  defendant 
has  done  P  He  has  not  copied  the  paragraph  called 
"One-Horse  Selections"  m  any  shape  at  all  as  a 
paragraph,  but  all  he  has  done  is  to  collect  from  other 
prophets  what  they  say  will  probably  be  the  horse 
to  win  a  given  race,  and  among  many  prophets  which 
the  defendant  has  collected,  he  says  that  Chilton  says 
that  "  Priestholme  "  will  probably  win.  It  seems  to 
me  that  it  is  no  infringement,  even  if  the  whole 
paragraph  were  subject-matter  of  oopyright,  to  take 
the  one  word  out  of  it  and  to  add  Chilton's  name 
to  it. 

For  both  these  reasons  I  think  the  application  for 
an  injunction  fails,  and  that  my  brother  Kekewich 
ought  to  be  upheld. 

Appeal  dismissed. 

Solicitors,  Chester  dfe  Co.,  for  Crofion,  Craven,  <k 
Worthington,  Manchester ;  J.  Amery  Parkes. 


March  14. 
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Chan.  Div.  \ 
North,  J.  f 

In  re  Ecclesiastical   Commissionebs   and   New 
City  of  London  Brewery  Co.  (Limited),  (a.) 

Burial  Ads — Construction— Union  of  Benefices  Act, 
1860  (23  &  24  Vict,  c  U2)— Union  of  Benefices 
Amendment  Act,  1871  (34  <fc  35  Vict.  c.  90)— Metro- 
politan Open  Spaces  Act,  1881  (44  <fe  45  Vict.  c.  34)— 
Disused  Burial  Grounds  Act,  1884  (47  <fc  48  Vict.  c. 
72)— Open  Spaces  Act,  1887  (50  dfe  51  Vict.  c.  32) 
— Sale  of  site  of  church. 

The  site  of  a  church  {in  which  interments  have  taken 
place)  which  vests  in  the  Ecclesiastical  Commissioners 
under  a  scheme  made  under  the  Union  of  Benefices  Act, 
1860,  may  be  sold  by  them  for  building  purposes,  and 
such  power  to  build  is  not  affected  by  the  Amendment  Act 
of  1871. 

The  Disused  Burial  Grounds  Act,  1884,  «.  5,  is  not 
confined  only  to  sales  made  before  the  passing  of  that 
Act. 
Vendor  and  purchaser  summons. 
Under  the  Union  of  Benefices  Aot,  1860,  and  an 
Order  in  Council  dated  the  16th  of  May,  1893,  the  * 
church  of  All  Hallows  the  Great,  Upper  Thames- 
street,  in  the  City  of  London,  became  vested  in  the 
Ecclesiastical  Commissioners  upon  trust  to  pull  down 
the  church,  dispose  of  the  materials,  and  sell  the  site. 
The  commissioners  sold  the  site  to  the  New  City  of 
London  Brewery  The  conditions  described  the  site 
as  suitable  for  building. 

(a.)  Reported  by  B.  SrLLEM,  Esq.,  Barrister-at- 
Law. 
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This  was  a  summons  by  the  purchasers  for  a 
declaration  that  the  site  of  the  church  purchased  by 
them  came  within  the  provisions  of  the  Metropolitan 
Open  Spaces  Act,  1881,  the  Disused  Burial  Grounds 
Act,  1884,  the  Open  Spaces  Act,  1887,  and,  therefore, 
could  not  be  used  for  building,  the  purpose  for  which 
it  was  bought ;  and  that,  therefore,  the  vendors  had 
not  shown  a  good  title. 

It  appeared  that  there  had  been  interments  within 
the  church.  There  had  been  a  scheme  as  provided  by 
the  Act  of  1860  upon  the  union  of  benefices,  and  all 
the  requirements  of  the  Act  complied  with. 

Hall,  Q.C.,  and  W.  B.  Heath,  for  the  purchasers. 
— Although  under  the  Union  of  Benefices  Act,  1860, 
the  commissioners  could  have  sold  the  site  of  the 
church  for  building,  yet  this  is  no  longer  so,  since 
the  amending  Act  of  1871,  s.  4,  taken  in  conjunction 
with  section  3  of  the  Open  Spaces  Aot,  1884,  as 
amended  by  section  4  of  the  Open  Spaces  Act,  1887 ; 
for  the  effect  of  those  enactments  is  to  make  the  site 
of  this  church  a  burial  ground  "  which  is  no  longer 
used  for  interments,"  and  so  within  the  prohibition 
against  building  of  the  later  statutes.  Ecclesiastical 
Commissioners  v.  Kino,  28  W.  B.  544,  14  Oh.  D.  213, 
was  decided  before  the  Open  Spaces  Act,  1884,  was 
in  force,  and  the  point  that  the  amending  Act  of 
1871  applied  was  not  taken.  In  re  Trustees  of  St. 
Saviour's  Rectory,  Southwark,  and  Oyler,  34  W.  B. 
224,  31  Ch.  D.  412,  shows  that  section  5  of  the  Open 
Spaces  Act,  1884,  only  applies  where  the  sale  takes 
place  before  the  passing  of  that  Act. 

Eady,  Q.  G. ,  and  Blakesley,  for  the  vendors.— The  Act 
of  1860  only  applies  to  the  dioceses  of  London  and 
Winchester,  ana  to  cases  of  union  of  benefices  in  those 
dioceses.  The  Act  of  1871  has  not  interfered  with 
the  provisions  in  the  earlier  Act,  and  was  passed  for 
different  purposes,  and  leaves  untouched  the  power  to 
build.  Since  1871  nine  churches  have  been  pulled 
down  and  sites  built  on  for  secular  purposes. 

North,  J. — The  first  Act,  which  is  the  important 
one,  is  the  Aot  of  1860  (c.  142).  It  is  confined 
to  the  metropolis  as  defined  by  one  of  the  Metropolis 
Management  Acts.  It  recites  the  previous  Acts  with 
reference  to  the  union  of  benefices,  and  then  it  pro- 
vides for  the  union  of  contiguous  benefices  under  tins 
Act.  [The  learned  judge  read  the  3rd,  7th,  10th,  14th, 
15th,  and  17th  sections,  and  said  that  the  13th  section 
provided  that  when  the  Orders  in  Council  are  published 
they  are  to  have  the  full  force  of  law,  and  con- 
tinued:— 1  Therefore,  in  those  two  sections,  the 
14th  and  the  17th,  it  is  shown  first  of  all  that  a  church- 
yard and  burial-place  is  dealt  with  quite  differently 
from  the  site  of  a  church,  even  when  the  site  of  a 
church  does  contain  the  remains  of  persons  who  have 
been  buried  there.  The  distinction  is  most  emphatic 
in  this  way — that,  notwithstanding  the  fact  that 
persons  have  been  buried  within  the  site  of  the 
church,  the  site  may  be  sold  subject  to  the  special 
directions  that  are  given  as  to  the  removal  of  the 
remains,  or  putting  them  apart  in  some  vault  in  the 
ground  itself ;  but,  notwithstanding  that  nothing  in 
the  Aot  contained  is  to  legalize  the  sale  of  a  church- 
yard or  burial  ground. 

Then  under  the  29th  section  of  the  Act  it  is  pro- 
vided :  "  Upon  any  Order  in  Council  under  this  Act 
coming  into  full  operation  all  churches,  houses, 
buildings,  land,  and  hereditaments  which  shall  be 
authorized  by  such  order  to  be  pulled  down  or  sold 
shall,  without  any  conveyance  or  other  form  of  law, 
be  and  become  absolutely  vested  in  the  Ecclesiastical 
Commissioners  in  trust  to  deal  with  or  dispose  of  the 
same  and  the  proceeds  and  produce  thereof  as 
directed  by  this  Act,"  then  it  goes  on  to  deal  with 


the  freehold  of  the  parish  church  of  the  united 
parish  and  other  lands  being  vested  as  mentioned  in 
that  section. 

'  Now  under  that  Act,  as  it  stands,  there  can  be  no 
question  whatever  that  the  site  of  this  church  which 
has  been  pulled  down  can  be  used  for  the  purpose 
;of  being  built  upon,  and,  in  point  of  fact,  the  scheme 
provides  that  it  is  to  be  sold  for  building,  and  the 
Act  of  Parliament  says  that  what  is  contained  in  the 
scheme  duly  approved  is  to  have  the  force  of  law. 
Therefore  under  this  section  it  is  to  be  sold,  and 
there  can  be  no  doubt  of  the  title  of  the  Ecclesiastical 
Commissioners  to  sell  it  as  building  land  to  the 
;purohaser,  or  of  the  right  of  the  purchaser  to  braid 
upon  it. 

Then  it  is  said  that  that  has  been  interfered  with 
,by  certain  subsequent  Acts  of  Parliament.  The  first 
is  the  Act  of  1871  (c.  90).  That  is  an  Act  to  amend 
the  law  relating  to  the  union  of  two  benefices.  It 
refers  to  two  Acts  which  are  recited  in  the  Aot  of  I860, 
but  it  does  not  recite  the  Act  of  1860  itself.  It  is 
called  "The  Union  of  Benefices  Amendment  Act," 
and  I  should  say  with  respect  to  this  that  I  do  not 
see  anything  to  confine  it  to  the  limits  of  the 
metropolis.  It  seems  to  me  to  apply  to  England  at 
any  rate.  [The  learned  judge  read  sections,  and 
continued :-— ]  That  seems  to  be  something  different 
from,  and  I  think  I  may  say  less  extensive  than,  the 
provisions  of  the  Aot  of  1860.  It  only  deals  with 
particular  cases,  and  what  is  authorized  to  be  done 
by  this  Act  may  be  done  by  a  bishop  by  a  faculty, 
and  it  is  not  necessary  to  consult  the  Archbishop,  or 
the  Secretary  of  State,  or  the  archdeacon,  or  anybody 
else,  as  it  is  under  the  Aot  of  1860.  So  it  gives  him  a 
special  power  of  doing  something  that  could  not  be 
done  before,  in  that  way  at  any  rate.  Then  tat 
4th  section  is  one  that  is  said  to  apply  here.  It  aaji, 
"  The  site  of  any  church  which  shall  be  wholly  or 
partly  pulled  down,  and  the  churohvard  belonging 
thereto,  shall  be  properly  fenced  and  preserved  and 
kept  free  from  desecration,  and  until  such  churchyard 
shall  be  legally  closed  for  interments  the  persona  for 
the  time  being  having  rights  of  burial  in  such  ohnrofc- 
yard  shall  not  be  entitled  to  rights  of  burial  in  any 
other  churchyard  within  the  limits  of  the  sans 
united  or  separate  benefice."  Then  there  »  a  ■ 
proviso  that  I  ignore  for  the  moment.  Now,  it  ■ 
said  the  phrase  there  "the  site  of  any  church* 
applies  to  the  site  of  this  church  with  which  we  art 
now  dealing.  My  first  answer  is,  that  I  do  not  at 
read  the  Act. 

I  do  not  think  the  Aot  of  1871  means  the  site  of 
church  entirely  independently  of  this  Act.    This  is 
Act,  not  reciting  the  Act  of  1860,  giving  a  limited^ 
to  a  bishop  with  respect  to  a  faculty,  and  that  is 
the  place  in  which  one  would  expect  to  find  a  provi 
made  affecting  the  whole  general  scheme  of  the 
of  1860  without  any  reference  to  it  whatever.    I 
,the  4th  section  as  though  it  ran  thus :    "  in  such 
'the  site  of  any  church.        Those  words  are  not 
;but  I  think  they  follow  from  the  way  in  which 
4th    section    follows  on  the   3rd,  and  goes 
deal  with  what  is  provided  for  in  the  3rd  sec 
a  limited  extent.     It  does  not  mean  that  the  aits 
any  church  wholly  or  partly  pulled  down  under 
Act  of  Parliament,  but  the  site  of  the  church 
the  previous  section  has  contemplated  shall  be 
or  partly  pulled  down.    What  is  to  he  done  with 
a  site  P    It  is  necessary  to  make  some  provision 
respect  to  it,  and  the  words  of  the  4th  sectioa 
clear.    It  says :  "  The  site  of  any  church  which 
be  wholly  or  partly  pulled  down,  and  the  churo! 
belonging  thereto,  shall  be  properly  fenced  in 
preserved  and  kept  free  from  desecration."    I  do 
think  it  would  be  right  to  read  those  two 
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together  and  say  those  first  words  refer  to  anything 
larger  than  the  site  of  a  ohurch  wholly  or  partly 
palled  down  under  the  provisions  of  this  Act.  That 
is  the  first  reason  why  I  think  this  Act  does  not 
apply.  There  is  another  reason  to  be  found  in  the 
proviso  at  the  end  of  the  4th  section:  " Provided 
always  that  nothing  in  this  Act  contained  shall  apply 
to  any  proceedings  for  the  union  of  benefices  taken 
under  the  provisions  of  the  23  &  24  Vict  c.  142." 

Now  the  proceedings  that  have  been  taken  in 
respect  to  the  church  with  which  we  are  now  dealing 
have  not  been  taken  under  this  Act  at  all,  but  they  have 
been  taken  under  the  Act  of  1860 ;  and  when  it  is 
suggested  that  selling  the  site  cannot  be  a  proceeding 
under  the  Act  of  1860  I  cannot  imagine  why  it  is 
nut,  because  it  is  one  of  the  necessary  things  that 
have  to  be  done  under  the  Act  of  1860  in  providing 
for  the  scheme— the  scheme  which  makes  it  essential 
to  proceed  to  a  sale  of  the  church. 

Then  there  is  yet  a  third  reason— namely,  that  I 
think  it   is  settled  what  the  construction  of  that 
section  is  by  the  decision  of  the  Court  of  Appeal  in 
the  case  of  Ecclesiastical  Commissioners  of  England 
v.  Kino.    The  whole  decision  proceeds  on  the  footing 
that  the  land  there  was  to  be  rebuilt  upon.    This  was 
in  1880,  the  Act  I  lastread  having  been  the  Act  of  1871. 
Ithinkitissunlcienttorefertownatwas  said  by  Cotton, 
L.J.,  14  Ch.  D.,  at  p.  226.  "  But  then  it  was  said  here 
that  the  plaintiffs  themselves  cannot  rebuild,  and  that, 
therefore,  what  they  have  to  do  is  to  sell  the  site,  and 
the  site  only.    I  will  deal  with  the  latter  part  of  the 
objection  first.    As  I  understand,  they  have  vested  in 
them  under  the  Act  of  Parliament  the  building  and 
fabric  of  the  ohurch  and  the  ground  on  which  it 
stood,  and  they  have  vested  in  them  that  building 
with  every  right  which  the  church  and  the  owner  of 
the  ohurch  enjoyed.    No  doubt  they  were  required  to 
pull  down  the  anarch  and  sell  the  site,  but  in  selling 
the  site  they  could,  in  my  opinion,  convey  to  the  pur- 
chaser all  the  rights  they  themselves  would  have  had 
if  they  had  been  in  the  position;  of  ordinary  owners, 
having  acquired  the  land  with  the  intention  or  obli- 
gation to  pull  down  the  old  building  and  put  up  a 
new  one,  in  doing  which,  if  they  desired  to  continue 
the  enjoyment  of  the  old  right  of  light,  they  would 
have  to  put  up  the  windows  in  the  same  position  as 
formerly.    Therefore,  although  they  themselves  can- 
not rebuild,  and  are  required  to  sell,  they  can,  in  my 
opinion,  convey  to  the   purchaser  the  same  right 
which,  if  they  had  built,  they  would  have  had  of 
putting  up  a  building  with  windows  in  the  old  places, 
and  entitled  to  the  old  easement."    That  seems  to  me 
conclusive  upon  the  construction  of  the  Acts  of  Par- 
liament in  question.    The  only  thing  that  I  can  see 
suggested  against  it  is  this— that  I  do  not  notice  in 
that  case  that  the  Act  of  1871  was  actually  referred 
to ;  but  the  Act  of  1860  was  fully  commented  upon, 
and  I  cannot  believe  that  the  Act  of  1871  was  entirely 
overlooked  by  all  parties  oonoerned  in  the  case.     In 
my  opinion,  therefore,  that  Act  does  not  interfere 
with  tne  powers  of  the  Ecclesiastical  Commissioners. 

Then  we  come  to  some  other  Acts.  The  first  is 
the  Metropolitan  Open  Spaces  Act,  1877.  That  may 
be  very  shortly  referred  to.  It  does  not  bear  par- 
ticularly upon  the  present  question. 

Then  we  come  to  the  Metropolitan  Open  Spaces 
Act  of  1881  (c.  34),  which  is  called  "An  Act  to 
amend  the  Metropolitan  Open  Spaces  Act"  of 
1877,  which  I  have  just  referred  to.  Then  it 
defines  for  the  purpose  of  the  Act  what  the 
owner  of  a  churchyard,  cemetery,  or  burial  ground 
means;  and  then  comes  this:  "The  term  'burial 
ground'  shall  include  any  ground,  whether  oon- 
secrated  or  not,  which  has  been  at  any  time  set  apart 
lor  the  purposes  of  interment,  and  in  which  inter- 


ments have  taken  place  since  the  year  1800."  [The 
learned  judge  read  sections  4,  5,  9,  and  continued : — ] 
Now,  I  have  read  those  sections  for  the  purpose  of 
showing  how  very  carefully  throughout  the  Act  the 
phrase  used  is — and  a  distinction  is  drawn  between 
the  words  — "  churchyard,  cemetery,  or  burial 
ground,"  and  whatever  the  definition  clause  may  say, 
I  cannot  believe  that  if  it  was  intended  that  the  Act 
should  apply  to  the  site  of  a  church  it  would  have 
been  simply  by  the  use  of  the  words  "  burial 
ground"  when  "  churchyard "  is  expressly  excepted 
from  the  operation  of  the  Act,  and  when,  in  this 
Act,  the  phrase  "  burial  ground  "  does  not  include  a 
churchyard  or  cemetery.  I  do  not  say  that  that 
definition  is  not  big  enough  to  include  them,  but 
when  you  have  the  three  things  provided  for  sepa- 
rately, I  think  it  is  fair  to  say  that  the  Legislature, 
which  did  provide  as  to  churchyards  and  as  to  ceme- 
teries expressly,  did  not  intend  to  deal  with  them  by 
implication  calling  them  a  "  burial  ground." 

Then  we  come  to  the  Act  of  1884.    The  two  last 
Acts  I  have  read  are  the  Open  Spaces  Aots.    The  Act 
of  1884  (o.  72)  is  an  Act  for  preventing  the  erection 
of  buildings  on  disused  burial  grounds.    It  does  not 
refer  to  the  Act  of  1860  for  the  Union  of  Benefices 
in  terms  at  all.    It  is  a  very  short  Act.    It  deals 
with  the  title,  and  it  says  that  a   disused   burial 
ground  shall  mean  something  that  has  been  unbuilt 
on.    I  do  not  stop  to  read  it  now,  except  to  say  that 
there  is  this  passage :  *•  A  disused  burial  ground  shall 
mean  a  burial  ground  in  respect  of  which  an  Order 
in  Council  has  been  made  for  the  discontinuance  of 
burials  therein  in  pursuance  of  the  provisions  of  the 
said  recited  Aots."  In  my  opinion  that  definition  of  a 
disused  burial  ground  does  not  apply  to  the  site  of  a 
church  that  has  been  pulled  down  under  an  Act  of 
Parliament.    Then  section  3  says  this:  "  After  the 
passing  of  this  Act  it  shall  not  be  lawful  to  erect  any 
buildings  upon  any  disused  burial  ground  except  for 
the  purpose  of  enlarging  a  church,  chapel,  meeting- 
house, or  other  places  of  worship."      That  is  the 
section  which  is  relied  upon  here  as  being  the  prin- 
cipal impediment  in  the  way  of   the  purchaser  of 
the  site  of  this  ohurch,  building  on  this  land.   Before 
referring    further    to    it,   I  will  refer    to  the    Act 
of    1887    (o.   32),   which   is  not   a   Disused    Burial 
Ground  Act,  but  an   Open  Spaces  Act,  and   that 
follows  the  lines  of  the  former  Act  in  the  way  I  have 
mentioned.      The   2nd    section  repeals   part  of  the 
definition  which  I  have  read  from  the  Act  of  1881. 
Then  it  provides,  in  section  2,  sub- section  1 :  "  The 
playing  of  any  games  or  sports  shall  not  be  allowed 
in  any  churchyard,  cemetery,  or  burial  ground  in  or 
over  which  any  estate,  interest,  or  control  is  required 
under  section  5  of  the  Metropolitan  Open  Spaces 
Act,  1881."    Again,  there  is  the  same  phraseology — 
churchyard,  cemetery,  or  burial  ground  are  treated 
as  separate  and  distinct  things.    Then  in  section  3 
there  is  a  provision  for  the  removal  of  tombstones, 
and  in  the  same  way  as  to  any  disused  churchyard, 
cemetery,  or  burial  ground.    Then  in  section  4  there 
is  an  alteration  in  the  definition  of  "  disused  burial 
ground,"  and  that  now  is  to  be,  under  the  Act  of 
1884,  any  burial  ground  which  is  no  longer  used  for 
interments,  whether  or  not  it. has  been   partially 
closed  under  an  Order  in  Council.      Then   there  is 
another  provision  in  the   11th  section,  that    "the 
Metropolitan  Board  or  the  sanitary  authority  may 
exercise  all  the  powers  given  to  them  by  the  Metro- 
politan Open  Spaces  Act,  1881,  or  this  Act  respecting 
open    spaces,  churchyards,    cemeteries,    and   burial 
grounds  transferred  to  them  in  pursuance  of  the  said 
Act,  or  of  this  Act  in  respect  of  any  open  spaces, 
churchyards,  cemeteries,  and  burial  grounds  of   a 
similar  nature  which  are  or  shall  be  vested  in  them  in 
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pursuance  of  any  other  statute,  or  of  which  they  are 
otherwise  the  owners."  So  that  the  same  phrase- 
ology is  preserved  in  these  Acts  throughout— church- 
yard, cemetery,  or  burial  ground  are  spoken  of  as 
cognate  but  different  things. 

Now,  I  turn  back  to  the  Act  of  1884,  and  what  we 
have  now  is  the  definition  of  a  burial  ground  con- 
tained in  these  Acts,  and  it  comes  to  this — a  burial 
ground  is  to  include  any  ground,  whether  consecrated 
or  not,  which  has  been  at  any  time  set  apart  for  the 
purpose  of  interment,  and  a  disused  burial  ground 
shall  mean  any  such  burial  ground — that  is,  any  such 
burial  ground  as  is  no  longer  used  for  interments. 
Then  let  me  add  to  that  what  was  pointed  out  in  the 
Court  of  Appeal  in  Poruford  v.  The  Netoport  School 
Board,  42  W.  E.  358,  [1894]  1  Ch.  454,  that  whether 
they  ever  have  been  used  for  interments  or  not,  is 
entirely  immaterial.  It  was  suggested  that  the 
phrase,  "  no  longer  used,"  implied  that  it  had  at  one 
time  been  used ;  but  it  was  pointed  out  that  that  was 
not  the  meaning  of  the  section,  and  the  definition, 
therefore,  contained  in  the  Act  is  explained  to  mean, 
in  addition  to  the  express  words  of  the  Act,  that 
which  I  have  mentioned. 

Then  it  it  said  that  the  building  upon  this  site 
would  be  in  express  disobedience  to  the  3rd  section 
of  the  Act  of  1884.  Now  the  first  question  is  whether 
this  land  comes  within  that  definition.  Is  it  a  piece 
of  ground,  whether  consecrated  or  not,  that  has  been 
at  any  time  set  apart  for  the  purpose  of  interment  P 
Can  it  be  said  that  a  piece  of  land  devoted  to  the 
building  of  a  church  is  set  apart  for  the  purpose  of 
interment  P  In  my  opinion  it  cannot.  It  is  not  set 
apart  for  anything  of  the  kind.  It  is  set  apart  as  a 
building  for  public  worship,  entirely  irrespective  of 
the  question  whether  interments  shall  take  place 
there  or  not.  Interments  have  taken  place  sometimes 
in  churches,  and  they  have  in  this  church ;  but,  in 
my  opinion,  what  is  set  apart  for  the  building  of  a 
church  cannot  be  said  on  any  fair  meaning  of  the 
words  to  be  set  apart  for  the  purpose  of  interment. 
Then  there  is  this  to  be  borne  in  mind — that  many 
pieces  of  land  are  set  apart  for  building  a  church  in 
which  no  interments  ever  take  place,  and  nowadays, 
unless  under  very  special  circumstances  indeed,  when 
a  piece  of  land  is  set  apart  for  a  church  you  cannot 
by  law  have  any  interments  take  place  in  it.  It 
would  be  absurd  to  say  that  the  land  is  not  set  apart 
for  a  church  just  as  much  as  it  ever  was,  although  no 
doubt  an  incidental  use  to  which  it  was  sometimes 
applied  in  former  days  cannot  now  be  applied. 

Then  we  come  to  another  consideration.  Can  it  be 
said  that  by  this  phrase  (section  3  of  the  Act  of  1884) 
the  express  provisions  of  the  Act  of  1860  are  re- 
pealed by  implication  P  Expressly  repealed  they 
are  not.  That  is  quite  clear.N  There  is  no  reference 
to  the  provisions  of  that  Act,  and  it  is  difficult  to 
believe  it  could  be  intended  by  this  Act  of  1884  to 
defeat  entirely  the  object  of  the  Act  of  1860,  so  far  as 
relates  to  the  union  of  the  benefices  under  that  Act, 
where  the  whole  scheme — a  very  expensive  scheme — 
is  to  be  carried  out  by  machinery,  involving  a  refer- 
ence to  a  great  many  persons,  and  considerable  time 
and  great  expenditure,  and  ultimately  culminating  in 
an  Order  of  Council ;  it  is  said  that  that  is  all  done 
away  with  by  implication,  because  this  Act  says  that 
no  building  can  be  erected  on  the  site  of  a  church, 
and,  therefore,  the  whole  machinery  of  the  Act  is 
impliedly  defeated  and  rendered  null.  I  do  not  think 
that  is  the  meaning  of  this  Act.  I  do  not  think  it  is 
intended  to  apply  to  any  such  state  of  things  as  this. 
What  is  more,  I  think  when  one  looks  at  this  Act, 
section  5,  there  is  quite  enough  to  show  that  that  was 
not  intended  to  be  the  operation  of  it.  I  will  read 
3,  which  provides: — "After  the  passing  of 


this  Act  it  shall  not  be  lawful  to  erect  any  buildings 
upon    any    disused   burial    ground,"    with  certain 
exceptions  which  are  not  now  material.    Then  section 
5  is  this : — "  Nothing  in  this  Act  contained  shall 
apply  to  any  burial  ground  which  has  been  sold  or 
disposed  of  under  the  authority  of  any  Act  of  Parlia- 
ment."   Just  see  how  the  matter  stands  as  regards 
this  particular  site.      When  the  conveyance  has  been 
completed  and  the  purchase-money  paid,  the  land 
will  become  vested  in  a  purchaser,  who  shall  proceed 
to  build  upon  it.    What  is  there  to  prevent  him? 
Any  person  who   says  he  will  be  prevented  must 
prove   it.     According  to  the  argument  before  me, 
reliance  is  placed  upon  the  Act  of   1884,  the  3rd 
section   of    which   says   that   this  is   the  site  of 
a  disused   burial  ground,    and   no  building  is  to 
be    erected   upon    it      But    section    5    says  thai 
nothing  in  the  Act  shall  apply  to  a  burial  ground 
which,  like  this,  has  been  sold  or  diposed  of  under 
the  authority  of  any  Act  of  Parliament.    It  most, 
then,  be  contended  that  that  means,  sold  or  dis- 
posed of  before  the  passing  of  this  Act.     For  that  I 
see  no  foundation    whatever.      Where  in  the  3rd 
section  something  is   intended   to   depend  on  the 
passing  of  the  Act,  those  words  are  used.    "Afat 
the  passing  of  this  Act  it  shall  not   be  lawful n 
to    do    so  and  so.       Then    I    look   at   section  4. 
It  is  a  very  important  one  as  throwing  light  on  the 
meaning  of  this  Act :  "  Nothing  in  this  Act  shall  pre- 
vent the  erection  of  any  building  on  a  disused  banal 
Sound  for  which  a  faculty  has  been  obtained  before 
e  passing  of  this  Act."     Therefore,  in  that  case,  if 
a  burial  ground  has  been  disused  and  a  faculty  has 
been  obtained  for  erecting  a  building  upon  it,  thai 
may  be  done  notwithstanding  the  passing  of  the  Act 
And  although  the  obtaining  of  a  faculty,  the  kswr 
thing,    before  the  passing   of   the   Act  is  not  to 
prevent   the   building  on  the  site,    yet  it  is  no* 
said   that   the    greater    thing,    the    obtaining  an 
Act  of  Parliament  before  the  passing  of  the  M 
is    to   be    nullified   by   this   section,    which  asja: 
"Nothing  in  tins  Act  contained  shall  apply  to  any 
burial  ground  which  has  been  sold  or  disposed  of* 
— before  the  passing  of  the  Act,  it  is  suggested— 
"  under  the  authority  of  any  Act  of  Parliament* 
Why  is  it  to  be  confined  in  that  way?     Why,  n't. 
building  can  be  erected  upon  land  with  respect  to 
which  a  faculty  has  been  given,  should  it  not  eqvafy 
be  erected  on  land  in  respect  of  which  an  Act  of  Par- 
liament has  been  passed?     I  cannot  imagine  any 
reason  for  giving  less  power  where  the  land 
dealt  with  under  an  Act  of  Parliament  than  where  ft 
has  been  dealt  with  under  a  faculty. 

It  seems  to  me,  therefore,  that  there  is  no 
whatever  by  which  I  must  limit  this  section  of 
Act  of  1884  to  a  case  in  which  the  sale  or      m     m  ^ 
under  an  Act  of  Parliament  has  taken  place  befall 
the  passing  of  this  Act,  and  it  would  be  " 
something  into  the  section,  not  only  which  is 
found  there,  but  which  is  expressed  in  the  3rd 
4th  sections,  where  any  such  qualification  is 
to  be  imposed.    It  seems  to  me  clear,  therefore, 
the  3rd  section  of  the  Act  of  1884  does  not 
this  case. 

Them  it  was  said  that  the  contrary  had  been 
byBaoon,y.C.,inthecaseof  The  Trustees  of  Si. " 
Rectory,  Southwark,  and  OyUr.     Although  tm 
good  deal  of  similarity  between  the  two  esses, 
my  opinion,  it  does  not  bear  on  the  point, 
no  doubt,   the  point  which  is    raised  here 
have  been  raised — namely,  that  the  5th 
confined  to  sales — before  the   passing  of 
[The  learned  judge  dealt  with   the  facts  and 
ments  of  counsel  in  that  case,  and  then  oootinned 
As  far  as  the  report  goes,  neither  oounsel  nor 
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High  Corner. 


In  bb  Cook's  Mobtqaob.— Iw  bb  Hamilton. 


High  Coubt. 


judge  addressed  themselves  to  the  question  as  to 
whether  it  was  confined  to  a  sale  before  the  Act  or 
not.  In  my  opinion,  although  that  question  might 
he  implied,  yet  when  I  find  it  is  not  raised  in  the 
argument  or  referred  to  by  the  learned  judge  in  his 
decision,  there  is  no  reason  why  I  should  hesitate  to 
oome  to  the  clear  opinion  that  I  do,  namely,  that 
section  5  is  not  confined  to  a  sale  or  disposition  made 
before  the  passing  of  the  Act ;  and  if  it  is  not,  then 
under  the  present  sale,  when  it  has  been  completed 
and  the  purchase-money  paid,  the  purchasers  will 
have  a  clear  right  to  build  upon  this  land.  Under 
those  circumstances,  the  purchasers  are  wrong. 

Summons  dismissed. 

Solicitors  for  the  purchasers,  Western  &  Sans. 

Solicitors  for  the  vendors,  White,  Barrett,  &  Co. 


In  re  Cook's  Mobtgaoe.  (a.) 

Trustee — Vesting  order — WiU  of  surviving  mortgagee 
disputed — Uncertainty  as  to  personal  representative — 
Trustee  Act,  1893,  s.  29  (e). 

Where  a  surviving  mortgagee  has  died  leaving  a  will, 
whereby  executors  are  appointed,  but  the  validity  of  the 
will  is  disputed  and  litigation  is  pending  in  respect  of  it, 
then,  within  the  meaning  of  section  29  (e)  of  the  Trustee 
Act,  1893,  it  is  "  uncertain  who  is  the  personal  repre- 
sentative "  of  the  mortgagee,  and  the  mortgagor  is  entitled 
to  a  vesting  order  under  that  section. 

Petition  by  a  mortgagor  for  a  Testing  order. 

By  a  mortgage  dated  the  18th  of  February,  1882, 
£.  iL  Cook  mortgaged  certain  freehold  hereditaments 
to  W.  Thomson  and  W.  E.  Brooks  to  seoure  the  re- 
payment of  a  sum  of  £8,000  advanced  by  them  out  of 
moneys  belonging  to  them  on  a  joint  account.  Parts 
of  the  mortgaged  property  had  been  sold  from  time 
to  time,  and  the  proceeds  of  sale  paid  to  the  mort- 


,  Thomson  died  on  the  25th  of  March,  1893. 

By  the  10th  of  May,  1894,  the  balance  of  the  money 
remaining  due  on  the  mortgage  had  been  paid  off, 
hut  no  reconveyance  was  executed. 

W.  E.  Brooks,  the  surviving  mortgagee,  died  on 
the  22nd  of  November,  1894,  having  previously  made 
his  will,  whereby  he  appointed  executors.  The  validity 
of  the  will  was  disputed,  and  proceedings  to  establish 
it  had  been  commenced  in  the  Probate  Division,  but 
the  action  would  not  be  heard  for  some  time. 

The  mortgagees  had  never  entered  into  the  posses- 
sion or  into  the  receipt  of  the  rents  and  profits  of  the 
mortgaged  land. 

The  mortgagor  had  contracted  to  sell  the  remaining 
land  comprised  in  the  mortgage  deed,  and  the  pur- 
chasers were  pressing  him  to  complete,  which  he  was 
unable  to  do  owing  to  the  legal  estate  being  out- 


This  was  a  petition  by  the  mortgagor  praying  that 
the  hereditaments  comprised  in  the  mortgage  deed 
and  remaining  unsold  might  vest  in  him  for  the  whole 
estate  therein,  which  would  now  be  vested  in  W.  E. 
Brooks  if  living,  but  freed  and  discharged  from  all 
moneys  secured  by  and  from  all  claims  and  demands 
under  the  mortgage  deed.  The  petition  had  been 
served  upon  the  executors  named  in  the  disputed  will, 
hut  they  did  not  appear. 

(a.)  Beported  by  B.  Sillem,  Esq.,  Barrister-at- 
at-Law. 


J.  Bolt,  in  support  of  the  petition,  submitted  that 
the  litigation  pending  in  the  Probate  Division 
rendered  it  uncertain  who  was  the  personal  repre- 
sentative of  W.  B.  Brooks  within  the  meaning  of 
section  29  (e)  of  the  Trustee  Act,  1893/  and  that  the 
petitioner  was  entitled  to  a  vesting  order. 

Nobth,  J. — I  am  of  opinion  that  in  sub-section  (e\ 
of  section  29  of  the  Trustee  Act,  1893,  the  word 
"  intestate  "  does  not  apply  to  the  latter  part  of  the 
sub-section  so  as  to  confine  it  to  a  mortgagee  who 
died  intestate;  the  sub-section  therefore  covers  the 
present  case,  and  I  make  the  vesting  order  as  prayed, 
omitting,  however,  the  words  "  freed  and  discharged," 
&c.,  as  being  unnecessary,  because  the  payment  of 
the  mortgage  debt  is  by  this  very  section  a  condition 
precedent  to  the  making  of  a  vesting  order. 

Solicitors,  Thomson,  Brooks,  &  Danby. 


Deo.  20. 


Chan.  Div.    I 
Kekewioh,  J.  J 

In  re  Hamilton. 
Trench  v.  Hamilton,  (a.) 

Will — Construction — Absolute   gift — Precatory    trust — 
"  I  wish  them  to  bequeath" 

An  absolute  gift  to  a  legatee  is  not  to  be  reduced  to  a 
life  interest,  nor  is  a  precatory  trust  to  be  created  by  the 
expression  of  a  mere  wish  on  the  part  of  the  testator  as 
to  the  ultimate  disposition  of  the  gift  by  the  legatee. 

Adjourned  summons. 

Susanna  Hamilton,  who  died  on  the  3rd  of  May, 
1857,  by  her  will,  dated  the  5th  of  January,  1856, 
made  bequests  as  follows :  "  I  give,  bequeath,  and 
appoint  to  my  dear  nieces  Mrs.  Gascoigne  and  Lady 
Ash  town  the  sum  of  £2,000  apiece,  for  their  sole  and 
separate  use  and  to  be  independent  of  their  husbands, 
and  I  wish  them  to  bequeath  the  same  equally 
between  the  families  of  my  nephew  Silver  Oliver 
and  my  dear  niece  Mrs.  Fakenham  in  such  mode 
as  they  shall  consider  right." 

The  legacy  of  £2,000  was  duly  paid  or  accounted 
for  to  Lady  Ashtown. 

On  the  23rd  of  February,  1893,  Lady  Ashtown 
died,  having  made  a  will  which  did  not  refer  to  this 
legacy.  Her  executors  held  ample  assets  for  the 
payment  of  £2,000,  if  that  sum  was  held  not  to  belong 
to  her  estate,  and  took  out  an  originating  summons 
against  the  legal  representatives  of  Susanna  Hamil- 
ton and  members  of  the  families  of  Silver  Oliver  and 
Mrs.  Fakenham  to  have  it  decided  whether  Lady 
Ashtown  took  the  legacy  of  £2,000  absolutely,  or 
whether  that  sum  was,  after  her  decease,  subjeot  to 

*  By  section  29 :  "  Where  a  mortgagee  of  land  has 
died  without  having  entered  into  the  possession  or 
into  the  receipt  of  the  rents  and  profits  thereof,  and 
the  money  due  in  respect  of  the  mortgage  has  been 
paid  to  a  person  entitled  to  receive  the  same,  or  that 
last-mentioned  person  consents  to  any  order  for  the 
reconveyance  of  the  land,  then  the  High  Court  may 
make  an  order  vesting  the  land  in  such  person  or 
persons,  in  such  manner,  and  for  such  estate,  as  the 
court  may  direct,  in  any  of  the  following  oases, 
namely  ...(e)  Where  there  is  no  heir  or  per- 
sonal representative  to  a  mortgagee  who  has  died  in- 
testate as  to  the  land,  or  where  the  mortgagee  has  died 
and  it  is  uncertain  who  is  his  heir  or  personal  repre- 
sentative or  devisee." 

(a.)  Beported  by  0.  C.  Hensley,  Esq.,  Barribter- 
at-Law. 
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High  Cotot. 


Is  be  Hamilton. — In  be  Moody. 


High  Coubt. 


any,  and  what,  trusts  in  favour  of  the  families  of  Silver 
Oliver  and  Mrs.  Pakenham,  or  otherwise. 

The  summons,  being  adjourned  into  court,  came  on 
for  argument. 

Cann,  for  the  plaintiff,  the  surviving  executor  of 
Lady  Ashtown.— ^Fhe  gift  is  absolute,  and  the  words 
used  by  testatrix  are  not  sufficient,  in  view  of  the 
later  authorities,  to  constitute  a  precatory  trust: 
Lambe  v.  Eames,  19  W.  B.  659,  L.  B.  6  Ch.  App. 
597 ;  In  re  Adams  and  the  Kensington  Vestry ',  32  W.  K. 
120,  883,  27  Ch.  D.  394 ;  In  re  DiggUs,  Gregory  v. 
Edmonson,  39  Ch.  D.  253,  37  W.  B.  Dig.  205. 
[Kekewiob,  J.,  referred  to  In  re  Hutchinson  and 
Tenant,  26  W.  B.  904,  8  Ch.  D.  540.] 

J.  T.  Prior,  for  one  of  the  defendants,  the  only 
child  of  Silver  Oliver. — There  is  no  absolute  gift  of 
the  sum  of  £2,000.  The  words  "their  sole  and 
separate  use  "  point  to  a  life  interest  only.  The  later 
cases  nowhere  overrule  the  old  doctrine  as  to  precatory 
trusts,  though  they  may  to  some  extent  attack  it. 
The  words  here  are  very  strong.  '  *  Wish  "  is  the  next 
strongest  word  to  "  direct."  Malim  v.  Keighley,  2 
Yes.  jun.  333,  is  almost  on  all  fours  with  this  case. 

J,  L.  Bathurst,  for  another  defendant  in  the  same 
interest,  cited  Cruwys  v.  Colman,  9  Yes.  jun.  319. 

B.  B.  Rogers  and  E.  P.  Hewitt,  for  other  parties. 

Eekewioh,  J. — The  question  to  be  considered  is 
whether  a  precatory  trust  is  created  by  the  words, 
"I  give,  bequeath,  and  appoint  to  my  dear  nieoes 
Mrs.  Gasooigne  and  Lady  Ashtown  the  sum  of  £2,000 
apiece  for  their  sole  and  separate  use  and  to  be 
independent  of  their  husbands,  and  I  wish  them  to 
bequeath  the  same  equally  between  the  families  of  my 
nephew  Silver  Oliver  and  my  dear  niece  Mrs.  Paken- 
ham in  such  mode  as  they  shall  consider  right."  I 
leave  out  of  consideration  the  question  whether 
(assuming  there  be  any  cestuis  que  trust)  the  cestnis 
que  trust  are  sufficiently  designated  to  cause  no 
difficulty  in  giving  effect  to  the  trust  if  declared. 
Without  doubt  a  bequest  of  substantially  the  same 
kind  as  this  one  has  frequently  been  held  to  constitute 
a  precatory  trust.  The  case  of  Malim  v.  Keighley  is 
in  point.  There  the  gift  was  "  unto  such  surviving 
daughter,  her  executors  and  administrators,"  so  there 
were  definite  words  of  absolute  gift — i.e.,  a  proper 
limitation  of  personal  estate  when  it  is  desired  to  give 
an  absolute  interest,  and  a  precatory  trust  was 
raised  on  the  words  which  followed,  "  hereby 
reoommending  it  unto  such  surviving  daughter  to 
dispose  of  the  same  after  her  own  death"  among 
the  children  of  one  of  the  testator's  daughters  and  hu 
nephew.  This  is  only  one  out  of  many  examples,  bnt 
these  oases  have  been  departed  from.  Without  being 
expressly  overruled,  they  have  been  departed  from  in 
such  oases  as  Lambe  v.  Eames  and  in  In  re  Hutchinson 
and  Tenant,  where  Jessel,  M.B.,  followed  Lambe  v. 
Eames,  and  reviewing  the  authorities  observed  that  an 
absolute  gift,  followed  by  something  which  looks  like 
a  super-added  power,  has  been  held  to  be  the  gift  of 
a  life  interest  only.  If  a  precatory  tnist  is  to  be 
extracted  out  of  a  will  like  this,  the  absolute  gift  must 
be  cut  down  to  a  life  interest,  in  order  that  other 
persons  may  enjoy  the  property  after  his  or  her  death. 
There  is  also  another  casp,  In  re  Adams  and  the 
Kensington  Vestry,  in  which  an  expression  of  "full 
confidence  "  followed  on  a  gift  to  the  testator's  wife, 
where  the  Court  of  Appeal  held  that  the  wife  took 
absolutely.  These  are  some  of  the  more  recent  oases, 
and  I  think  that,  without  expressly  overruling,  they 
ignore  the  older  authorities. 

In  my  opinion  the  court  has  taken  a  more  common- 
sense  and  sound  view,  following  more  or  less  the  lines 


laid  down  by  James  and  Mellish,  L.JJ.,  in  Lambe  v. 
Eames,  and  I  am  prepared  to  hold  that  a  gift  pur- 
porting to  vest  the  subject  of  a  testator's  bounty 
absolutely  in  the  legatee  for  his  or  her  own  benefit  it 
not  to  be  reduced  to  a  life  interest,  nor  is  a  precatory 
trust  to  be  created  merely  by  an  expression  of  the 
testator's  wish  that  the  legatee  shall,  by  will  or  other- 
wise, make  a  disposition  in  favour  of  others,  which 
the  legatee  could  equally  effect  through  his  own 
beneficial  ownership. 

The  sole  point  in  this  case  is,  Do  the  words  gives 
full  beneficial  ownership  in  the  first  instance  P  It  u 
said  the  words  "  sole  and  separate  use  and  to  be 
independent  of  their  husbands  "  point  to  a  life  interest 
only.  With  that  I  do  not  agree.  Corpus  as  well  si 
income  may  be  limited  to  the  separate  use  of  t 
married  woman,  and  having  regard  to  the  general 
rule  of  construction  introduced  by  the  Wills  Act,  I 
apprehend  that  this  is  an  absolute  gift  to  these  ladies 
in  the  first  instance.  Consequently  the  rule  which  I 
have  ventured  to  express  applies,  and  the  expression 
of  a  mere  wish  on  the  part  of  the  testatrix  as  to 
ultimate  disposal  by  the  legatees  becomes  immaterial, 
and  does  not  amount  to  a  legal  obligation. 

I  must  declare,  therefore,  that  Lady  Ashtown  took 
an  absolute  interest  in  the  legacy  of  £2,000. 

Solicitors,  Wilkinson  &  Son  ;  Cope  <fe  Co. ;  Hi 
&  Dowson;    Preston,  Stow,  <fe  Preston,  for 
Coker,  Bath. 


Chan.  Div.    >  rw  « 

Kekewich,J.  \  0cLU' 

In  re  Moody. 
Woodboffb  v.  Moody,  (a.) 

In/ant —  Will — Legacy —  Interest — A  dvancement  cknM 
— Provision  for  maintenance — Conveyancing  and  Lnw 
of  Property  Act,  1881  (44  &  45  Vict.  c.  4 1),  s.  43. 

Where  a  testator  had  by  his  will,  made  in  1892,  gi\ 
legacies  to  his  eight  children,  two  of  whom  were  inf 
at  the  date  of  his  decease,  and  had  given  the  rrtidm 
his  estate  equally  among  all  his  children  who,  being 
should  attain  the  age  of  twenty-one  years,  or, 
daughters,  should  attain  that  age  or  marry  ;  and 

Where  the  will  contained  a  power  for  the 
raise  and  apply  for  his  or  her  advancement,  preferi 
or  benefit  a  portion  of  the  expectant  share  of  any 
but  did  not  contain  any  express  provision  for  mm 
ance. 

Held,  that,  though  section  43  of  the  Conveyancing 
1881,  must  be  taken  to  be  incorporated  in  the  wtU, 
the  statutory  power  contained  in  that  section  nor 
advancement  clause  in  the  will  were  such  a  provision 
maintenance  as  to  prevent  a  contingent  legacy  to  an  ' 
by  a  parent  or  person  in  loco  parentis  carrying 
from  the  date  of  the  death,  and  that  the  infants 
accordingly  entitled  to  interest  at  four  per  a 
annum  from  that  date. 

Adjourned  summons. 

B.    M.    Moody   by  his  will,    dated    the 
February,  1892,  appointed  the  plaintiffs  his 
and  trustees,  and  bequeathed  to  his  son,  W. 
Moody,  the  sum  of  £10,000,  to  be  paid  hii 
ing  the  age  of  twenty-one  years ;  and  to  each  of] 
five  married  daughters,  nominatim,  £6,000, 
Kate  and  Theodora,  his  unmarried  daughters, 
each,  with  a  further  legacy  of  £500  each  in  ft 
marriage  portion  if  they  should  be  unmarried 
time  of  his  decease. 


(a.)  Reported  by  C. 


C.  Hensjley,  Esq., 
at- Law. 
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His  residuary  estate  the  testator  gave  on  trust  for 
conversion  and  division  equally  among  all  his 
children  who,  being  sons,  should  attain  twenty-one, 
or,  being  daughters,  should  attain  that  age  or  marry. 

The  trustees  were  expressly  empowered  to  raise  any 
part  or  parts  not  exceeding  one  moiety  of  the  expect- 
ant share  of  any  child  under  the  will,  and  to  apply 
the  same  "for  his  or  her  advancement,  preferment, 
or  benefit,  as  the  trustee  should  think  fit." 

There  was  no  express  provision  for  maintenance  in 
the  will. 

The  testator  had  eight  children.  Theodora  at- 
tained the  age  of  twenty-one  years  eight  months 
after  the  testator's  death,  and  was  still  unmarried; 
W.  H.  J.  Moody  was  an  infant  of  nineteen 
years ;  the  other  six  children  had  attained  the* 
axe  of  twenty- one  before  the  date  of  the  death.; 
The  estimated  share  of  each  child  in  the  income  of. 
the  residue  was  under  £100  a  year.  The  executors 
took  out  this  summons  against  W.  H.  J.  Moody  and 
Theodora  Moody  and  Mrs.  Potter  (a  married  daughter 
of  the  testator)  to  have  the  question  determined 
whether  or  no  the  infants  were  entitled  to  interest  on 
their  legacies  from  the  date  of  the  death. 

J.  D.  Davenport,  for  the  executors. 

Warmington,  Q.C.,  and  R.  H.  Hodge,  for  the 
infants. — There  being  in  this  will  no  express  provi- 
sion for  maintenance  out  of  any  other  fund,  the 
infants*  legacies  carry  interest  from  the  date  of  the 
death  of  their  parent — the  testator:  Beck/ord  v. 
Tobin,  1  Vee.  sen.  308 ;  Heath  v.  Perry,  3  Atk.  101 ; 
Donovan  v.  Needham,  9  Beav.  164.  Even  if  section 
43  of  the  Conveyancing  Act,  1881,  must  be  taken  to 
be  incorporated  in  this  will,  it  is  not  a  provision  for 
maintenance  of  such  a  nature  as  to  prevent  the 
legacies  carrying  interest.  In  the  absence  of  authority 
we  submit  that  no  provision  for  maintenance  can  have 
this  effect  unless  definite  and  adequate. 

Jason  Smith,  for  Mrs.  Potter  (representing  the 
other  married  daughters). — A  legacy  given  by  a 
parent  or  by  a  person  in  loco  parentis  to  a  child  is,  it 
is  true,  an  exception  to  the  general  rule  that  legacies 
carry  interest  from  the  time  of  payment  only ;  but 
this,  in  torn,  is  subject  to  another  exception,  namely, 
that  the  rule  giving  interest  to  a  child  does  not  take 
effect  where  the  testator  has  provided  for  the  child's 
maintenance  from  another  fund :  In  re  George  (per 
James,  L.J.),  26  W.  B.  65,  5  Ch.  D.  837;  May 
v.  Potter  (per  Jessel,  M.B.),  25  W.  B.  507.  Here  pro- 
vision for  the  infant's  maintenance  is  made,  first,  by 
the  clanse  for  "  the  advancement,  preferment,  and 
benefit,"  and,  second,  in  the  statutory  power  of 
section  43  of  the  Conveyancing  Act,  1881,  which  must 
be  read  into  the  will :  In  re  Holford,  42  W.  B.  563, 
[1894]  3  Ch.  30. 

Rekkwich,  J. — The  first  point  to  be  considered  is 
whether,  in  construing  this  will,  the  words  of  the  43rd 
section  of  the  Conveyancing  Act  of  1881  must  be  read 
into  the  will  as  if  actually  written  in  it.  I  think  that 
the  section  must  be  considered  to  be  incorporated  in 
the  will,  and  that  it  would  be  unfortunate  if  drafts- 
men were  obliged  to  insert  in  such  instruments  their 
own  provisions  for  maintenance  because  they  oould 
not  rely  on  the  provisions  in  the  Act  of  Parliament. 

Lord  Cranworth's  Act  (23  &  24  Vict.  o.  145)  was 
expressly  intituled  "An  Act  to  give  to  trustees, 
mortgagees,  and  others  certain  powers  now  commonly 
inserted  in  settlements,  mortgages,  and  wills,"  and 
contained  a  recital  setting  forth  the  convenience  which 
would  result  from  a  general  enactment  of  common 
forms;  and  the  Conveyancing  Act  of  1881,  which 
repealed  it,  must,  I  think,  though  not  intituled  in  the 
ay,  be  taken  to  have  repeated  with  variations, 


its  provisions  for  the  same  purpose,  that  is  to  say,  to 
prevent  repetition  and  to  dispense  with  the  necessity 
of  '  inserting  clauses  in  wills  and  settlements.  I 
therefore  proceed  to  deal  with  this  case  on  the 
footing  that  section  43  of  the  Conveyancing  Act  of 
1881  must  be  taken  to  be  incorporated  in  this  will. 

The  law  as  to  interest  on  legacies  to  infants  by  a 
parent  or  person  in  loco  parentis  is  clear ;  its  object, 
as  laid  down  in  the  cases,  is  to  provide  for  the  main- 
tenance of  those  infants  whom  the  testator  is  under 
either  a  legal  or  moral  obligation,  as  the  case  may  be, 
to  maintain,  and  the  fact  that,  if  income  is  required  to 
maintain  an  infant  child  requiring  maintenance,  less  is 
left  for  another  child  who  does  not  require  main- 
tenance neither  involves  hardship  nor  can  it  alter 
the  application  of  settled  rules  of  law.     - 

Here  are  two  children — one  entitled  to  a  legacy  of 
£10,000  on  attaining  twenty-one,  and  the  other 
entitled  to  legacies  of  £7,000  and  £500  absolutely, 
that  is,  without  attaining  twenty-one.  The  residue 
is  given  to  all  the  children  equally,  and  the  trustees 
are  empowered  to  raise  and  apply  for  the  "  advance- 
ment, perform  ent,  or  benefit "  of  any  child  a  portion 
of  that  child's  expectant  share ;  beyond  this  there  is 
no  express  provision  for  maintenance. 

There  are,  of  course,  cases  where,  on  the  strength  of 
such  a  power  as  this,  the  court  has  allowed  capital  to 
be  applied  for  the  benefit  of  an  infant  by  somewhat 
straining  a  clause  which  was  not  intended  to  be  a 
maintenance  clause,  but  that  does  not  enable  me  to 
call  the  power  here  inserted  a  provision  for  the  main- 
tenance of  children. 

Section  43  of  the  Conveyancing  Act  of  1881  does, 
however,  confer  on  trustees  a  power  to  apply  for  an 
infant's  maintenance  the  income  of  the  infant's  legacy. 
Counsel  were  unable  to  cite  to  me  any  case  in  which 
a  direction  to  apply  the  income  of  a  legacy  to  the 
maintenance  of  a  child  has  been  held  to  defeat  the 
rule  that  a  legacy  given  to  an  infant  by  a  parent 
carries  interest  from  the  parent's  death.  I  should 
have  been  surprised  had  such  a  case  been  found,  for 
such  a  direction  would  seem  to  point  to  interest  run- 
ning from  the  death  rather  than  otherwise. 

As  regards  the  cases  cited,  I  find  that  Wynch  v. 
Wynch,  1  Cox,  433,  is,  as  far  as  is  material,  stated 
by  Lord  Langdale  in  Donovan  v.  Needham.  In  In  re 
George  James,  L.J.,  lays  down  as  a  well-established 
rule  of  law  that  a  contingent  legacy  does  not  carry 
interest  while  it  is  in  suspense,  except  in  the  case  of  a 
legacy  by  a  parent  or  one  standing  in  loco  parentis, 
that  exception  being  also  subject  to  another  excep- 
tion— that  the  rule  giving  interest  to  the  child  does 
not  apply  when  the  testator  has  provided  another  fund 
for  his  maintenance,  so  that  the  income  of  the  legacy 
is  supposed  not  to  be  required  for  the  purpose. 

It  has  been  argued,  however,  that  these  children 
take  the  residue,  and  that  section  43  of  the  Convey- 
ancing Act,  1881,  being  incorporated  in  the  will,  the 
will  does  provide  for  their  maintenance  out  of  another 
fund — i.e.,  the  income  of  the  share  of  residue — and 
that  consequently  the  testator  must  be  deemed  to 
have  provided  for  their  maintenance.  I  know  of  no 
case  in  which  a  share  of  a  gift  of  residue,  given  to 
children  as  a  class,  has  been  held  to  bring  into  effect 
the  exception  mentioned  by  James,  L.J.  All  the 
cases  go  to  this,  that  the  question  must  be  regarded 
with  reference  to  the  money  given  to  the  child.  Here 
the  gift  is  a  share  of  residue,  and  the  amount  is 
unascertained. 

No  doubt  in  Wynch  v.  Wynch  and  in  Donovan  v. 
Needham  the  provision  was  for  payment  out  of  the 
general  estate,  not,  however,  out  of  a  share  of 
residue,  and  I  think  that  such  a  provision  as  I  have 
here — i.e.,  for  maintenance  of  a  child  out  of  the  income 
of    his  share  of  residue — does  not  bring  the  case 
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within  the  exception  mentioned  by  James,  L.J.,  in  In 
re  George. 

I  hold,  therefore,  that  the  legatees  are  entitled  to 
interest  at  four  per  cent,  per  annum  on  their 
legacies  from  the  testator's  death  until  appropriated, 
and  after  appropriation  to  the  income  actually 
realized. 

Solicitors,  Phelps,  Sidgwick,  &  BidcUe ;  T.  Wilkin- 
son; Jennings  <fe  Son. 


May  3. 


Q.  B.  Div.  ) 

(Charles  and  Wright,  JJ.)  j 

M'Habo  v.  Uhivebsax  Stock  Exchange 
(Limited),  (a.) 

Practice— Appeal — "  Matters  of  practice  or  procedure  " 
— Jurisdiction  of  Divisional  Court — Supreme  Court  of, 
Judicature  (Procedure)  Act,  1894  (57  dfe  58  Vict.  c. 
16),  s.  1,  sub-section  4. 

An  appeal  from  the  refusal  of  a  judge  in  chambers  to 
grant  an  interlocutory  injunction  is  an  appeal  in  a 
matter  of  "  practice  or  procedure  "  within  section  1,  sub- 
section 4,  of  the  Judicature  Act,  1894,  and  should  be  to', 
the  Court  of  Appeal. 

Appeal  of  the  plaintiff  from  the  refusal  of  the  judge 
in  chambers  to  grant  an  interlocutory  injunction. 

The  plaintiff  by  his  writ  claimed  that  the  defend- 
ants might  be  restrained  from  proceeding  with  an 
arbitration  pursuant  to  a  notice  given  by  them  to  the 
plaintiff. 

The  plaintiff  took  out  a  summons  for  an  injunction 
in  the  terms  of  the  writ  until  the  trial  of  the  action. 

Day,  J.,  in  chambers,  made  no  order  on  the 
summons. 

The  plaintiff  appealed  to  the  Divisional  Court. 

Stutfield,  for  the  plaintiff.— [Chables,  J.— Is  not 
this  an  appeal  in  a  matter  of  practice  and  procedure, 
which,  under  section  1 ,  sub-section  4,  of  the  Judicature 
Act,  1894,  should  be  to  the  Court  of  Appeal  P]  No ; 
this  is  not  a  matter  of  practice  or  procedure.  The 
sole  object  of  the  action  is  to  obtain  the  injunction,, 
and  if  this  application  succeeds  the  action  is  practi- 
cally decided.  [Pollard,  for  the  defendants. — The 
defendants  do  not  consent  to  treat  this  application  as 
thetrialof  the  action.]  By  section  1,  sub-section  1  (ii.), 
there  is  a  right  of  appeal  without  leave  from  a  refusal 
to  grant  an  injunction,  and  section  1,  sub-section  5, 
provides  that  "  in  all  oases  where  there  is  a  right  of 
appeal  to  the  High  Court  from  auv  court  or  person," 
the  appeal  shall  be  heard  by  a  divisional  court.  This 
appeal  is  from  a  "  person" — viz.,  the  judge  in  cham- 
bers— and,  there  being  the  right  of  appeal,  the  case 
comes  within'section  1,  sub-section  5,  and  the  appeal 
is  properly  brought  to  this  court. 

Pollard,  for  the  defendants,  was  not  called  upon  to 
argue. 

Charles,  J. — I  am  of  opinion  that  this  is  an  appeal 
in  a  matter  "of  practice  or  procedure"  within 
section  1,  sub-section  4,  of  the  Judicature  Act,  1894. 
The  action  is  for  an  injunction,  and  the  order  sought 
to  be  obtained  by  the  plaintiff  is  an  interlocutory 
order  in  the  action.  The  order  cannot  be  treated  in 
any  sense  as  a  final  order  without  the  consent  of  all 
parties,  and  the  defendants  do  not  consent  to  treat  it  as 
such.  Therefore  it  seems  to  me  that  the  summons  is 
merely  a  step  in  the  cause,  it  is  part  of  the  machinery 
by  which  the  action  will  be  worked  out  to  its 
final  result.      I  do  not  say  that  all  interlocutory 

(a.)  Beported  by  F.  O.  RoBHfSON,,Esq.,  Barrister- 
at-Law. 


applications  are  neoessarily  matters  of  practice  or 
procedure,  but  I  am  clearly  of  opinion  that  this 
application  is  such  a  matter.  As  to  the  argument 
based  on  the  language  of  sub-section  5, 1  am  unable  to 
agree  with  it.  I  doubt  whether  sub-section  5  applies 
at  all  to  appeals  from  a  judge  of  the  High  Court  It 
is  true  that  the  word  "  person  "  is  used,  but  I  cannot 
infer  from  the  mere  use  of  that  word,  which  would 
apply  to  other  individuals,  such  as  arbitrators,  that  it 
was  intended  to  mean  a  judge  of  the  High  Court,  tod 
so  to  limit  the  application  of  sub-section  4.  I  am, 
therefore,  of  opinion  that  this  court  hai  no 
jurisdiction  to  hear  this  appeal. 

Weight,  J. — I  am  of  the  same  opinion,  for  the 
same  reasons. 

Appeal  dismissed. 

Solicitor  for  the  plaintiffs,  J.  Banks  Pittman. 

Solicitors  for  the  defendants,  Last  a\  Sons. 


April  a. 
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IN   BANKRUPTCY, 

Q.  B.  Div.  \ 

( Vaughan  Williams  and  J 

Kennedy,  JJ.)         J 

In  re  Hkdlky. 
Ex  parte  Boabd  of  Trads.  (a.) 

Bankruptcy — Discharge  —  "Misdemeanour  or  fd**$ 
connected  with  the  bankruptcy  " — Bankruptcy  Ad, 
1890  (53  <fe  64  Vict.  c.  71),  s.  8  (2). 

It  is  provided  by  section  8  (2)  of  the  Bankruptcy  At 
1890,  "  that  the  court  shall  refuse  the  discharge  is 
cases  where  the  bankrupt  has  committed  any  m 
meanour  under  the  Debtors  Act,  1869,  or  the  pry 
Act,   or   any  other  misdemeanour  connected 
bankruptcy,  or  any  felony  connected  with  his  ~ 
unless  for  special  reasons  the  court  otherwise  determtesC 

Held,  that  a  "  misdemeanour  or  felony  connected 
the  bankruptcy  "  means  an  offence  ejusdem  generis 
the  offences  included  in  the  Debtors  Act,  1869,  and 
Bankruptcy  Act,  1883,  and  would  be—first,  one 
there  was  a  conviction  on  facts'  which  brought 
bankruptcy  ;  secondly,  one  wherein  the  facts 
the  conviction  was  based  were  misconduct  as  a 
or  in  view  of  impending  bankruptcy. 

Appeal  from  an  order  of  his  Honour  the  late 
Digby  Seymour,  in  the  county  court  of  N< 
on-Tyne,  suspending   the  bankrupt's   discharge 
three  years. 

The  bankrupt  had  been  an  estate  agent,  seen 
a  building  society,  and  also  of  a  Wealeyan 
society.    A  receiving  order  was  made  against 
October,  1891,  at  which  time  he  was  in  { 
a  sentence  of  six  weeks'  hard  labour  for 
moneys  of  the  building  society  of  which  he 
secretary.    This  society  proved  in  the  ' 
over  £400,  thirty-eight  persons  for 
rupt  had  collected  rents  proved  for 
of  over  £1 ,200,  and  the  Wealeyan  church 
for  £98,  all  of  which  sums  had  been 
the  bankrupt  to  his  own  use,  and 
successful  building  speculations. 

The  estate  paid   a  dividend   of 
pound. 

In  October,  1894,  the  bankrupt    applied 
discharge,  when  the  official  receiver  repc 
offences  against  him  under  section   8  (3) 
which  were  insufficient  books  and  fraud  or " 
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breach  of  trust,  and  also  that  the  bankrupt  had 
oommitted  a  "  felony  oonneoted  with  his  bankruptcy  " 
within  the  meaning  of  section  8  (2)  of  the  same  Aot. 

The  county  court  judge  accepted  the  official 
receiver's  report  as  to  the  five  offences  under  sub- 
section 3,  but  found  that  the  bankrupt  had  not 
oommitted  a  "  felony  oonneoted  with  his  bankruptcy," 
and  suspended  his  discharge  for  three  years  from  the 
date  of  the  application. 

The  Board  of  Trade  appealed. 

Uuir  Mackenzie,  for  the  appellants. — I  submit  that 
the  offence  of  which  the  bankrupt  was  found  guilty 
vm  a  felony  oonneoted  with  his  bankruptcy.  His 
bankruptcy  was  brought  about  by  speculating  with 
other  persons'  money,  and  he  was  convicted  of 
embezzling  the  money  of  one  of  those  persons.  I 
foggest  that  "connected  with  his  bankruptcy'' 
means  " connected  with  his  dealings  as  a  debtor" 
and  that  the  bankrupt's  offence  was  ejusdem  generis 
with  pledirhiff  property  obtained  on  credit  under 
section  11  (15)  of  the  Debtors  Act,  1869.  Secondly, 
the  suspension  for  three  years  was  too  short  in 
consideration  of  the  serious  offences  found  to  have 
been  properly  reported  against  the  bankrupt;  in 
particular,  keeping  of  insufficient  books  and  fraud : 
Ex  parte  Castle  Mail  Steam  Packet  Co,  In  re  Payne, 
35  W.  B.  89,  18  Q.  B.  D.  164;  Ex  parte  Freeman,  In 
re  Freeman,  7  Morr.  38,  38  W.  B.  Dig.  16 ;  Ex  parte 
The  Board  of  Trade,  In  re  Stalnton,  35  W.  E.  667, 
19  a  B.  D.  182. 

Btrahan,  for  the  respondent. — The  definition  which 
the  Board  of  Trade  seek  to  put  upon  "felony 
connected  with  the  bankruptcy tf  is  altogether  too 
wide,  and  would  cover  any  conviction  which,  however 
indirectly,  could  be  said  to  have  brought  about  the 
bankruptcy. 

Muir  Mackenzie  replied. 

Vauohah  Williams,  J.— In  this  case  the  bank- 
rupt was  convicted  on  his  own  confession  of  em- 
bezzling the  moneys  of  a  building  society.  It  is  said 
that  this  was  a  "felony  oonneoted  with  his  bank- 
ruptcy," and  that  his  discharge  ought  to  have  been 
refused.  The  county  court  judge  was  not  of  that 
opinion,  and  I  am  inclined  to  think  he  was  right.  It 
if  not  very  easy  to  say  what  is  meant  by  the  words 
"or  any  other  misdemeanour  connected  with  his 
bankruptcy,  or  any  felony  oonneoted  with  his  bank- 
ruptcy," but  I  think  one  may  be  guided  in  interpreting 
them  by  considering  the  nature  of  the  misdemeanours 
included  in  the  Debtors  Act,  1869,  and  the  Bank- 
ruptcy Act,  1883.  I  think  that  this  section  (section  8 
(2)  of  the  Bankruptcy  Act,  1890)  ought  to  be  read  as 
meaning  to  extend  the  Debtors  Act,  1869,  and  the 
Bankruptcy  Act,  1883,  to  misdemeanours  ejusdem 
generis  with  those  included  in  those  two  Acts. 

Taking*  that  view,  I  will  try  to  define  such  an 
ttflence.  I  think,  first,  that  certainly  it  would  be  one 
If  there  -were  a  conviction  on  facts  which  brought 
about  the  bankruptcy ;  and  secondly,  if  the  facts  on 
Which  the  conviction  was  based  were  misconduct  as 
a  bankrupt  or  in  view  of  impending  bankruptcy. 
Ae  Debtors  Act,  1869,  %gain  and  again  recognizes 
that  it  may  be  a  crime  to  defeat  the  policy  of  the 
law  in  contemplation  of  impending  bankruptcy. 
Quite  irrespective  of  bankruptcy,  it  was  an  offence 
for  this  man  to  embezzle,  and  on  the  evidence  I  do 
sot  think  it  was  an  offence  oommitted  in  contempla- 
tion of  bankruptcy. 

I  agree  on  the  second  point  with  Mr.  Mackenzie 
hat  the  suspension  was  short  in  view  of  the  offences 
wported,  but  I  do  not  think  we  sit  here  to  correct 
the  decision  of  the  county  court  judge  -beoause  it  is 
ranting  in  severity.  I  therefore  will  not  interfere 
nth  his  discretion. 


Kennedy,  J. — I  concur  on  both  points,  and  adopt 
the  definition  of  Vaughan  Williams,  J.,  as  the  best 
that  can  be  given,  though  necessarily  somewhat 
general  in  its  terms.  I  agree  that  the  bankrupt  was 
treated  very  leniently,  and  I  suppose  there  might  be 
circumstances  under  which  this  court  would  alter  a 
term  of  suspension,  but  only  in  oases  where  the  term 
is  so  plainly  inadequate  or  excessive  that  the  court 
would  be  bound  to  interfere. 

Appeal  dismissed. 

Solicitors,  The  Solicitor  to  the  Boardjof  Trade; 
OriddU. 


Court  of  appeal. 

Prom  Chan.  Div.  \  *     .,  9R  9A 

(Iindley,  Lopes,  and  Kay,  L.JJ.)  ]         APrU  25'  **• 

Stephens  v.  Green. 
Green  v.  Knight,  (a.) 

Trustee— Incwribrance—Priority— Assignments  by  bene- 
ficiary under  derivative  unit— Stop  order  in  suit  ad- 
ministering original  will  —  Notice  to  trustee  of 
derivative  wiU — Ward  of  court — Marriage  without 
consent — Post-nuptial  settlement — Consideration. 

For  the  purpose  of  deciding  the  priority  of  incum- 
brances, a  stop  order  obtained  in  an  action  for  the 
administration  of  an  estate  has  no  greater  effect  than 
notice  to  the  trustee  of  the  estate  would  have  had  if  there 
had  been  no  action  for  administration. 

Where  there  is  a  derivative  settlement  by  a  beneficiary 
under  an  original  settlement,  and  successive  assignments 
are  made  of  the  interest  of  a  beneficiary  under  the 
derivative  settlement,  the  assignees  should  give  notice  to 
the  trustees  of  the  derivative  settlement,  whose  duty  it  is 
to  pay  over  the  fund  to  the  assignor,  and  not  to  the 
trustees  of  the  original  settlement,  though  the  latter  may 
have  the  actual  control  of  the  fund. 

Bridge  v.  Beadon,  15  W.  B.  527,  L.  B.  3  Eg.  664, 
distinguished :  dictum  of  Lord  Bomilly,  M.B.,  dissented 
from. 

Holt  v.  Dewell,  4  Hare,  446,  followed. 

In  re  Booth,  1  W.  B.  444,  overruled. 

A  ward  of  court  who  had  married  without  the  consent 
of  the  court  executed  a  post-nuptial  settlement,  which 
contained  (inter  alia)  a  covenant  by  the  wife  to  settle 
after-acquired  property  and  an  assignment  by  the  husband 
of  a  policy  of  assurance. 

Held,  that  the  wife's  covenant  was  not  merely  volun- 
tary, but  was  founded  upon  valuable  consideration,  and 
might  be  enforced  by  the  trustees. 

Appeal  from  an  order  of  Stirling.  J.,  dated  the  20th 
of  December,  1894. 

This  was  a  petition  by  the  trustees  of  a  settlement 
dated  the  22nd  of  June,  1878,  for  the  payment  out  of 
court  of  a  fund  standing  to  the  credit  of  an  account 
in  the  suit  of  Stephens  v.  Green,  which  was  instituted 
for  the  administration  of  the  estate  of  the  Bev.  Henry 
Green. 

The  Bev.  Henry  Green,  the  testator  in  the  suit, 
died  in  1841,  having  by  his  will,  dated  the  13th  of 
August,  1836,  given  to  his  trustees  therein  named  the 
residue  of  his  estate  upon  trust  (in  the  events  that 
happened)  to  raise  and  set  apart  a  sum  of  £7,000  to 
be  held  in  trust  for  each  of  his  daughters  during  her 
life,  and  after  her  death  in  trust  for  her  children,  and 

(a.)  Reported  by  Arnold  Glover,  Esq.,  Barrister- 
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having  thereby  provided  that  in  case  either  of  his 
said  daughters  should  die  without  leaving  children 
who  should  attain  the  age  of  twenty-one  years  the 
share  of  each  daughter  so  dying  should  go  unto 
and  equally  between  his  son  and  his  surviving 
daughter  and  her  children. 

The  testator  left  three  children — two  daughters, 
Penelope  Ann  Green  (afterwards  Penelope  Ann 
Helicar)  and  Alicia  Green  (afterwards  Alicia  Helicar), 
and  one  son,  the  Rev.  Henry  Armel  Green. 

By  an  order  dated  the  18th  of  December,  1849,  and 
made  in  the  suit  of  Stephens  v.  Green,  certain  funds 
representing  the  residuary  personal  estate  of  the  said 
Henry  Green  were  transferred  into  court  to  the  credit 
of  the  cause:  "  The  account  of  the  legacies  to  the 
testator's  daughters  and  their  children." 

Henry  Armel  Green,  the  son  of  the  said  Henry 
Green,  died  on  the  25th  of  April,  1866.  By  his  will, 
dated  the  10th  of  October,  1862,  he  bequeathed  all 
his  residuary  estate  to  J.  W.  Knight  upon  trust, 
subject  to  the  payment  of  funeral  and  testamentary 
expenses,  debts,  and  legacies,  for  all  his  children 
who,  being  sons,  should  attain  the  age  of  twenty-one 
years,  or,  being  daughters,  should  attain  that  age  or 
marry,  in  equal  shares,  and  the  testator  appointed 
the  said  J.  W.  Knight  executor  of  his  will. 

The  suit  of  Green  v.  Knight  was  instituted  for  the 
administration  of  the  estate  of  Henry  Armel  Green. 

Henry  Armel  Green  left  two  sons  and  a  daughter, 
Alice  Beatrice  Joan  Green,  who,  on  the  13th  of  May, 
1878,  being  an  infant  and  a  ward  of  court,  marrieu 
John  O'Connor  without  having  obtained  the  consent 
of  the  court. 

No  settlement  was  executed  prior  to  the  marriage  of 
Mr.  and  Mrs.  O'Connor,  but  on  the  22nd  of  June, 
1878,  in  order  to  prevent  proceedings  being  taken 
against  the  husband,  an  indenture  of  post-nuptial 
settlement,  made  between  the  said  John  O'Connor 
and  Alice  Beatrice  Joan,  his  wife,  of  the  one  part,  and 
Uvedale  Corbett  and  G.  T.  Woodroffe  of  the  other 
part,  was  executed,  whereby,  after  a  recital  of  an 
agreement  for  a  settlement  made  before  marriage, 
certain  trust  funds,  consisting  of  the  residue  of  certain 
principal  moneys  therein  mentioned  and  a  cash 
Balance  and  certain  bank  annuities,  were  transferred 
to  the  said  Uvedale  Corbett  and  G.  T.  Woodroffe  upon 
certain  trusts  for  the  benefit  of  Mr.  and  Mrs. 
O'Connor,  their  issue,  and  the  said  John  O'Connor  and 
Alice  Beatrice  Joan,  his  wife  (the  latter  so  as  to  bind 
her  separate  estate),  covenanted  with  the  trustees  that 
all  real  and  personal  property  not  thereinbefore 
settled  to  whioh  Mrs.  O'Connor  was  at  the  time  of  her 
marriage  entitled,  or  to  which  she  or  the  said  John 
O'Connor  in  her  right  at  any  time  during  the 
coverture  should  become  entitled,  should  be  settled 
upon  similar  trusts.  The  settlement  also  contained 
an  assignment  by  the  husband  of  a  policy  of  assurance 
on  his  life,  which  he  covenanted  to  keep  up. 

By  an  indenture  dated  the  25th  of  October,  1883, 
Mr.  and  Mrs.  O'Connor  assigned  to  the  Mutual  Life 
Assurance  Society,  by  way  of  mortgage  to  secure 
£400,  all  the  share  to  whioh  she  or  her  husband  in 
her  right  was  then  or  might  thereafter  become 
entitled  under  the  will  of  Henry  Armel  Green ;  and 
on  the  5th  of  November,  1883,  the  society  obtained 
iu  the  suit  of  Stephens  v.  Gretn  a  stop  order  upon  the 
funds  standing  to  the  credit  of  "  the  account  of  the 
legacies  to  the  testator's  daughters  and  their  children." 
On  the  14th  of  December,  1883,  the  trustees  of  Mrs. 
O'Connor's  marriage  settlement  obtained  in  the  same 
suit  a  stop  order  on  the  same  fund. 

On  the  16th  of  January,  1884,  the  said  trustees  gave 
notice  of  the  settlement  to  Selina  Knight,  who  was 
the  sole  executrix  of  J.  W.  Knight  (who  died  in  1878). 
and  had  thus  become  legal  personal  representative  of  J 


Henry  Armel  Green.  No  stop  order  was  obtained  in 
the  suit  of  Green  v.  Knight, 

Penelope  Ann  Helicar  died  in  1888  leaving  children, 
and  subsequently — viz.,  by  an  order  dated  the  25th  of 
August,  1890 — the  funds  standing  to  the  credit  of  the 
above  account  were  divided,  and  a  portion  of  each 
funds  was  carried  to  an  account  in  the  same  suit 
entitled :  "  The  account  of  the  share  of  Henry  Armel 
Green  contingent  on  the  death  of  Alicia  Helicar 
without  leaving  children  and  subject  to  her  life 
interest." 

Alicia  Helicar  died  on  the  30th  of  July,  1894,  with- 
out having  had  any  children. 

The  petition  prayed  that  it  might  be  declared  thai 
the  entire  share  and  interest  of  Mrs.  0:  Connor,  or  Mr. 
O'Connor  in  her  right,  of  and  in  the  funds  in  court  to 
the  credit  of  the  above-mentioned  account,  "  of  the 
share  of  Henry  Armel  Green  contingent  on  the  death 
of  Alicia  Helicar  without  leaving  children,  sod 
subject  to  her  life  interest,"  ought  to  be  transferred 
to  the  petitioners,  Uvedale  Corbett  and  G.  T.  Woodrofe, 
as  trustees  of  the  settlement  of  the  22nd  of  June, 
1878.  The  petition  was  opposed  by  the  Mutual  life 
Assurance  Society,  who  claimed  priority  by  virtue  of 
the  stop  order  obtained  by  them. 

On  the  20th  of  December,  1894,  Stirling,  J.,  made 
an  order  in  the  terms  of  the  prayer. 

The  Mutual  Life  Assurance  Society  appealed. 

Farwell,  Q.C.,  and  Kir  by,  for  the  a] 
Where  there  is  a  sub-settlement  by  bene 
an  original  settlement,  notice  of  assignments  by  bene- 
ficiaries under  the  sub-settlement  should  be  given  to 
the  trustees  of  the  original  settlement :  In  re  Booth,  \ 
W.  E.  444 ;  Bridge  v.  Beadon,  15  W.  E.  527,  L.  B.  3 
Eq.  664  :  see  also  Addison  v.  Cox,  21  W.  R.  180,  L.  B. 
8  Oh.  App.  76.    This  is  in  accordance  with  the  well- 
established  practice,  and  has  always  been  understood 
and  acted  upon.    See  DanielTs  Chancery  Practice,  5th 
ed.,  p.  185 ;  Davidson's  Conveyancing,  4th  ed.,  sab. 
tit.  Mortgage,  pp.  228-30,  and  Lewin  on  Trusts,  9th 
ed.,  p.  800.    [Lctdley,  L.  J.— The  authorities  are  not 
uniform.     In  re  Booth  differs  from  Holt  v.  DeweU,  4 
Hare,  446.]    Bolt  v.  Dewell  is  not  sustainable.    Notice 
should  be  given  to  the  persons  having  legal  dominion 
over  the  fund.     The  Mutual  Life  Assurance  Society  v. 
Langley,  32  Cb.  D.  460,  34  W.  E.  Dig.  124,  shows 
that  a  stop  order,  where  the  funds  are  in  court,  n 
equivalent  to  notice  to  the  trustees  where  the  fundi 
are  in  the  hands  of  the  trustees.      [Lopes,  LJ*i 
referred  to  Pinnoek  v.  Bailey,  31  W.  R.  912,  23  Gk 
D.  497.    Kay,  L.  J.— The  stop  order  could  not  have 
prevented  payment  of  the  fund  to  the  son's  executor. 
Lindley,  L.J.— It  had  this  effect,  that  the  son1! 
executor  could  not  have  got  the  fund  without  notice 
of  the  stop  order.]    The  question  of  notice  as  affect- 
ing the  priority  of  assignments  of  equitable  interests 
was  considered  by  Lord  Macnaghten   in    Ward  v. 
Buncombe,  42  W.  R.  59,  at  p.  62,  [1893]  A.  C.  369,  tt 
p.  384.     (2)  The  settlement  of  the  22cd  of  June,  1878, 
was  voluntary,  and  the  covenant  therein  contained  to 
settle   after-acquired  property  cannot  be  enforced 
See  the  judgment  of  Lush,  J.,  in  Carrie  v.  Ksjo,2S 
W.  E.  450,  L.  E.  10  Ex.  153;  Buckmaster  v.  Bmdc- 
master,  35  W.  E.  438,  35  Ch.  D.  21.     [Kay,  LJ.— 
Might  not  an  action  lie  against  the  wife  for  bresok 
of  the  covenant  P]  Possibly  for  damages,  bat  that  dost 
not  affect  the  argument  that  the  covenant  cannot  bt 
enforced.    The  recital  in  the  settlement  of  an  *jP**~ 
ment  to  settle  is  not  enough :  Warden  v.  Jones,  6W.B. 
180,  2  De  G.  &  J.  76,  followed  by  TroweU  v.  Sfcufea, 
26  W.  E.  837,  8  Ch.  D.  318 ;  Lord   St.   Leonsnfr 
on  Powers,  8th  ed.,  p.  650.    [Lindlby,  L.J.— Tbst 
point  seem 8 •settled.]    Even  if  there  is  in  this  csM 
valuable  consideration  arising  from  the  oircumstanos^ 
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nioh  consideration  cannot  entire  for  the  benefit  of 
children  of  the  marriage :  Green  v.  Paterson,  34  W.  B. 
724,  32  Gh.  D.  95.  Children  are  within  the  con- 
sideration of  marriage,  bnt  are  not  within  suoh  con- 
sideration aa  ifl  alleged  here.  [Kay,  L.  J.— Could  not 
the  trustees  enf oroe  the  covenant  P]  Not  in  favour  of 
children.  [Kay,  L.J.,  referred  to  Davenport  v. 
Bishqpp*  2  Y.  &  C.  C.  C.  451,  1  Ph.  698.]  Green  v. 
Paterson  is  a  decision  of  the  Court  of  Appeal,  and  is 
later  than  Davenport  v.  Bishopp. 

Orosvenor  Woods,  Q.C.,  and  Cordery,  for  the 
trustees  of  the  settlement.— ( 1)  The  person  to  whom 
notice  of  the  assignment  of  a  chose  in  action  should  be 
given  is  the  person  whose  duty  it  is  to  pay  the 
atngnor.  See  the  judgment  of  Lord  Hersohefl,  L.C., 
in  Ward  v.  Duncombe.  If  the  appellants'  contention 
is  right,  a  very  onerous  duty  would  be  thrown  upon 
trustees,  and  numerous  administrations  might  be- 
come necessary.  It  would  also  throw  upon  assignees 
the  duty  of  finding  out  who  are  the  actual  custodians 
of  the  fund  assigned.  It  cannot  have  been  the  in- 
tention of  the  judges  in  Mutual  Life  Assurance 
Society  v.  Langiey  to  lay  down  suoh  a  rule.  In  re 
Booth  is  wrongly  decided.  It  is  inconsistent  with  the 
dictum  of  Lord  Bomilly  in  Board  of  Works  v.  Harby, 
5W,  B,  400,  and  is  in  direct  conflict  with  Holt 
v.  Dewell,  which  is  a  dear  authority  in  favour 
of  the  trustees.  In  re  Booth  is  never  cited,  and  is 
not  found  in  the  text-books  where  it  might  be  expected 
to  appear.  It  is  not  referred  to  in  the  5th  edition  of 
Lewin  on  Trusts,  which  is  the  last  edition  by  Mr. 
Lewin  himself.  [Ldtdley,  L.J.— It  is  referred  to  in 
Fisher  on  Mortgages  and  Coote  on  Mortgages.] 
Tie  law  is  not  settled,  and  it  is  open  to  the  court  to 
decide  the  question  on  principle.  The  funds  divis- 
ible in  the  two  suits  are  not  identical.  The  bene- 
ficiaries under  the  second  will  had  no  right  to  sue  the 
trustees  of  the  first  will  unless  their  own  executor 
refused  to  take  proceedings.  (2)  There  was  ample 
consideration  for  the  settlement,  and  a  Court  of 
Bqmty  would  certainly  enforce  specifio  performance 
of  the  covenant.  On  this  point  they  referred  to 
Watts  v.  Watts,  24  W.  B.  489 ;  MonUfiore  v.  Behrens, 
LB.1  Bq.  171,  14  W.  B.  Ch.  Dig.  44 ;  Mackintosh 
v.  Pogose,  43  W.  B.  247,  [1895]  1  Ch.  505. 

FarweU,  Q.C.,  in  reply. — In  re  Booth  is  cited  as  an 
authority  in  Lewin  on  Trusts,  and  should  be  upheld 
unless  flagrantly  wrong.  Many  assurance  societies 
must  have  lent  money  on  that  view  of  the  law. 

LnrDLET,  L. J.,  after  stating  the  facts,  said : 
Stirling,  J.,  has  decided  that  the  trustees  of  the 
settlement  are  entitled  to  priority  over  the  mort- 
gagees, partly  because  the  settlement  was  prior  in 
point  of  date  to  the  mortgage,  but  more  especially 
because  the  trustees  of  the  settlement  gave  notice  of 
their  settlement  to  the  son's  legal  personal  representa- 
tive, whereas  the  mortgagees  gave  no  notice  at  all, 
except  by  the  stop  order.  Now,  the  question  is, 
whether  that  decision  is  correct. 

The  authorities  upon  the  point  are  by  no  means 
altogether  in  harmony,  and  before  I  turn  to  them  I 
will  consider  the  matter  a  little  in  reference  to  the 
principle  which,  as  far  as  I  understand,  underlies  all 
of  them.  That  principle  is  to  be  found  by  turning  to 
the  leading  case  of  Loveridge  v.  Cooper,  3  Buss.  30. 
That  case  settled,  for  the  first  time,  what  the  principle 
was.There,  as  I  understand,  there  were  various  dealings 
with  a  beneficial  interest,  and  the  priority  was  held 
to  be  in  the  assignee  who  first  gave  notice  to  the 
trustee.  That  was  a  comparatively  simple  case. 
There  was  one  estate,  and  it  was  the  duty  of  the 
trustee  to  distribute  the  estate  among  the  cestui*  que 
truetcnt;  and  the  question  in  Loveridge  v.  Cooper  was, 
whether  by  giving  notice  to  the  trustee  the  assignee 


That 


converted  the  trustee  into  a  trustee  for  him. 
was  the  theory,  and  it  was  so  held. 

Now,  let  us  look  and  see  whether  that  principle 
does  not  show  that  Stirling,  J.,  was  right  here.  Wno 
was  the  trustee  for  Mrs.  O'Connor  ?  Who  was  the 
person  whose  business — whose  duty — it  was  to  pay  her 
her  share  of  her  grandfather's  estate,  her  father's 
estate  first,  and  ultimately  her  grandfather's  estate  f 
Who  was  her  trustee?  I  should  say,  unquestion- 
ably, the  answer  to  that  question  is  that  it  was  her 
father's  legal  personal  representative.  She  had  no 
interest  in  this  estate,  except  subject  to  the  payment 
of  the  debts  and  funeral  and  testamentary  expenses 
of  her  own  father,  and,  unless  there  were  some  very 
extraordinary  ciroumstanoes  on  the  part  of  the 
trustees  of  her  grandfather,  she  had  no  right  to  call 
upon  them  at  all.  They  were  not  her  trustees  in  any 
proper  sense  of  the  expression,  and  the  father's  legal 
personal  representative  was  a  trustee  of  the  son's 
share  for  the  son's  legal  personal  representative.  If 
that  be  so,  in  order  that  the  person  claiming  under 
the  son's  will  should  convert  anybody  into  a  trustee 
for  him  by  notice,  it  must  be  notice  to  the  son's  legal 
personal  representative,  whose  duty  it  was  first  to 
get  in  the  assets,  and  then  to  distribute  them  amongst 
the  beneficiaries  claiming  under  the  son's  wilL 

Now  I  pass  on  to  another  thing  which  bears  upon 
the  same  point.  In  praotioe,  when  cestuis  qui  trustent 
are  going  to  sell  an  interest  or  to  borrow  money  on 
their  shares,  in  what  quarter  do  business  men  make 
inquiries  in  order  to  ascertain  whether  these  shares 
have  been  previously  incumbered  P  They  do  not  go 
back,  nobody  knows  how  far,  to  make  inquiries  of  the 
trustees  of  the  original  settlement.  They  go  to  the 
trustee  for  the  cestui  que  trust  of  that  particular 
settlement,  the  person  whose  business  it  is  to  hand 
over  the  mouey  to  that  cestui  que  trust.  They  make 
inquiries  of  that  person,  and  I  dare  say.  these  mort- 
gagees went  to  the  legal  personal  representative  of 
the  son  and  asked,  "  Have  you  any  notice  of  incum- 
brance P  They  want  to  borrow  money  of  us :  have 
you  received  any  notioe  P  "  They  would  not  go  far 
away  in  order  to  make  inquiries  in  quarters  in  whioh 
business  men  do  not  usually  make  them.  It  appears 
to  me,  then,  that  the  doctrine  and  principle  laid  aown 
in  Loveridge  v.  Cooper  with  regard  to  notioe  and 
priority  would  apply  in  this  case  to  the  legal  per- 
sonal representative  of  the  son ;  and  inasmuch  as  the 
trustees  of  the  settlement  gave  notice  to  the  legal 
personal  representative  of  the  son,  before  the  mort- 
gagees gave  notice,  they  would  have  priority  accord- 
ing to  the  principle  of  that  case.  That  is  as  I  under- 
stand it. 

But  then  it  is  said  there  are  authorities,  suoh  as  the 
case  of  Mutual  Life  Assurance  Society  v.  Langiey  £nd 
Ward  v.  Duncombe,  in  the  House  of  Lords,  to  the 
effect  that  notioe  should  be  given  to  the  holder  of  the 
fund.  Well,  so  it  ought,  if  the  holder  of  the  fund  is 
converted  by  the  notioe  into  a  trustee  for  him ;  and 
when  you  look  into  the  oase  of  Mutttal  Life  Assurance 
Society  v.  Langiey  for  the  explanation,  the  explana- 
tion is  obvious  enough.  There  was  a  fund  of  whioh 
the  person  was  trustee,  and  that  fund  had  come  into 
court.  The  question  was,  whether  an  incumbrancer 
ought  to  give  notioe  to  the  trustee,  or  ought  to  get 
a  stop  order  P  and  the  oourt  said,  Ton  ought  to  get 
a  stop  order ;  you  ought  to  give  notioe  to  the  person 
whose  duty  it  is  to  distribute  the  fund  to  you.  That 
appears  to  me  to  be  perfectly  consistent  with  the 
observations  which  I  am  now  making. 

As  to  the  authorities  of  Holt  v.  DeweU  and  Bridge 
v.  Beadon%  they  are,  I  think,  quite  in  accordance  with 
the  view  I  am  expressing ;  but  on  the  other  hand, 
there  is  the  decision  of  In  re  Booth,  whioh  was  decided 
in   1852  by   Page  Wood,  V.C.,  and   which  is   an 
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authority  in  Mr.  FarwelTs  favour.  In  that  case 
there  was  a  primary  settlement  and  a  seoondary 
settlement,  and  the  Vioe-Chanoellor  held  that  notice 
onght  to  have  been  given  to  the  trustees  of  the 
original  settlement.  When  that  case  was  argued 
before  him  it  does  not  appear  that  the  case  of 
Holt  v.  Dewdl  was  brought  to  his  attention ;  and 
I  confess  that  I  do  not  myself  see  any  difference 
in  principle  between  HoU  v.  Dewdl  and  In  re  Booth. 
There  is  a  difference  in  details,  exactly  as  we  have 
here.  There  was  a  trustee  of  the  seoondary  interest 
whose  duty  it  was  to  get  in  the  estate  for  administra- 
tion, but  I  do  not  think  that  it  is  of  any  real  import- 
ance. 

Then,  again,  in  Mr.  FarwelTs  favour  there  is  a 
dictum  in  the  case  of  Bridge  v.  Beadon,  to  which  I 
will  now  refer.  I  have  not  the  slightest  doubt,  upon 
looking  at  it,  that  that  decision  was  perfectly  oorreot. 
It  was  a  case  in  which  there  was  a  settlement,  and 
there  were  trustees  of  that  settlement,  and  then  there 
was  a  will  made  by  a  cestui  que  trust  under  that 
settlement,  appointing  trustees  for  children,  and  the 
trust  under  the  will  ceased  when  those  children  attained 
wenty-one.  Therefore,  when  they  attained  twenty 
-one,  the  trustees  of  the  will  were  really  not  their 
trustees  at  all,  but  their  trustees  were  the  trustees  of 
the  original  settlement;  and  Lord  Bomilly  points 
that  out  in  the  following  passage.  He  says :  "  I  am 
of  opinion  that  the  trusts  reposed  in  Bridge  and 
Yates  were  intended  to  be  confined  to  the  period  of 
the  infancy  of  the  respective  legatees,  and  that  each 
legatee,  upon  attaining  twenty-one,  would  be  entitled 
to  receive  his  legacy  directly  from  the  trustees  of  the 
settlement.'*  Of  course,  if  that  is  so,  notioe  to  the 
trustees  of  that  settlement  is  quite  right,  and  they 
would  have  priority.  Then  he  goes  on  to  use  this 
language  in  a  passage  which,  I  must  say,  I  think  is 
unfortunate.  . "  But  even  if  the  testatrix  had  ap- 
pointed the  legacies  to  the  trustees  in  trust  for  her 
nephews,  I  am  of  opinion  that  so  long  as  the  trusts  of 
the  settlement  had  not  been  fully  executed,  and  the 
trust  funds  remained  under  the  control  of  the  trustee 
of  the  settlement,  that  trustee  was  the  person  to 
whom  an  assignee  of  the  legacies  was  bound  to  give 
notice.  If,  at  the  death  of  William  Bowoliffe,  these 
legacies  had  been  paid  over  to  the  trustees  under  the 
will,  notice  to  the  trustee  of  the  settlement  would 
from  that  time  have  ceased  to  be  necessary,  but  until 
the  funds  left  his  hands  he  continued  to  be  the  trustee 
for  the  purposes  of  notice." 

Well,  that  has  got  into  the  text-books,  and  par- 
ticularly into  Mr.  Lewin's  book,  which  is  extremely 
valuable.  [His  lordship  referred  to  the  following 
passage,  which  appears  at  p.  800  of  the  9th  edition : 
"  W^ere  there  are  two  settlements,  one  original  and 
the  other  derivative,  notice  should  be  given  to  the 
trustees  of  the  original  settlement  who  bold  the 
property."  ]  Well,  when  one  comes  to  consider  the 
principle,  I  must  say  I  think  that  statement  is  not 
sound,  and  it  would  have  for  its  consequence  the 
imposition  of  duties  upon  trustees  of  an  extremely 
onerous  nature.  Supposing  I  am  a  trustee  of  a 
settlement,  am  I  to  be  supposed  to  have  taken  note  of 
all  the  dealings  of  everybody  who  may  have  taken  an 
interest  in  the  fund  of  which  I  am  trustee  P  It  would 
make  my  position  perfectly  intolerable.  It  is  quite 
enough  to  carry  out,  under  the  trusts  of  some  other 
settlement,  certain  duties  for  cestui*  que  trustent  under 
a  settlement  of  my  own.  But  to  follow  claims  which 
are  being  made  under  some  settlement,  nobody  knows 
how  remote,  would  entail  consequences  which  would 
be  perfectly  intolerable.  It  appears  to  me,  therefore, 
that  that  statement  is  wrong  in  principle,  and  that 
the  true  principle  is  that  whioh  I  have  suggested. 

Now  let  us  look  and  see  what  the  effect  of  the  stop 


order  is,  because  the  mortgagees  obtained  the  stop 
order.  I  am  not  quite  sure  that  that  stop  order  ww 
not  got  a  little  inadvertently.  However,  there  it  is, 
and  we  know  how  easy  it  is  to  get  a  stop  order.  The 
effect  of  that  stop  order  was  not  to  convert  the 
trustees  of  the  father's  will  into  trustees  of  the  person 

fatting  the  stop  order.  It  had  no  effect  of  the  kind, 
ut  it  had  an  effect,  and  a  useful,  good,  and  practioil 
effect,  in  that  it  prevented,  the  legal  personal  repre- 
sentative who  was  entitled  to  the  fund  from  getting 
it  without  giving  notioe  to  the  person  who  got  tke 
stop  order.  That  is  a  very  valuable  protection, 
because,  after  that,  no  one  person  is  enabled  to  get 
the  money  out  of  court.  It  is  necessary  that  thoet 
to  whom  he  is  accountable  should  know  what  he  ii 
about.  It  is  true  that  when  he  went  to  obtain  the 
money  he  would  have  notioe  of  that  stop  order,  and 
if  he  had  had  no  prior  notice  from  the  trustees  of  the 
settlement  the  notioe  so  acquired  by  that  stop  order 
would  be  sufficient  to  protect  Mr.  FarwelTs  client 
However,  unfortunately,  the  legal  personal  represen- 
tative of  the  son  had  notice  of  this  settlement  It 
appears  to  me,  therefore,  that  the  decision  of  Stirling, 
J.,  is  oorreot ;  and  when  we  have,  as  we  must,  to 
choose  between  the  conflicting  authorities,  I  am  of 
opinion  that  the  case  of  Holt  v.  DeweU  is  more  sound, 
on  the  authorities,  than  Bridge  v.  Beadon  or  In  re 
Booth. 

Then  the  other  point  that  was  made  by  Mr.  Farwefl 
is  this.    He  says  the  settlement  is  void  as  against 
him  because  the  trusts  are  such  as  the  court  would 
not  enforce.    I  cannot  agree  with  that.     Here  k  a 
lady  who  was  a  ward  of  court,  and  who  was  married 
without  the  consent  of   the  court.     Her   husband 
afterwards  made  a  settlement  with  her.    That  settle- 
ment contains  covenants  by  both  the  husband  and 
the  wife,  and  it  settles  a  policy  of  assurance.    It 
appears  to  me  impossible  to  say  that  that  is  a  settle- 
ment which  the  court  would  not  take  into  considerar 
tion  and  enforce.    The  consideration  required  is  to  be 
found  in  the  covenants  on  the  part  of  the  husband. 
In  dealing  with  contracts  made  without  consideration 
what  we  have  to  consider  is  this:  Under  ordinary 
circumstances  the  court  of  equity,  of  course,  will  not 
decree  specific  performance  of  a  contract  which  is  not 
made    for    some    consideration.      That    is    common 
knowledge ;  but,  at  the  same  time,  it  would  take  a 
good  deal  to  make  me  refrain  from  enforcing  a  con- 
tract entered  into  by  a  ward  of  court  in  order  to  keep 
her  husband  out  of   gaol.     I  do  not  doubt  for  a 
moment  that  the  court  would  enforce  a  covenant  of 
that  kind  iu  a  settlement  so  executed ;  but  the  real 
answer,  I  think,  to  Mr.  Farwell's  contention  is,  that 
there  is  ample  consideration  Ivre. 

I  think,  therefore,  that  the  appeal  should  be  dis- 
missed. 

Lopes,  L.  J. — This  matter  of  priority  of  notice  m  a 
matter  with  whioh  I  am  not  familiar,  but  I  have  had 
the  opportunity  of  considering  the  cases  and  the 
arguments  whioh  have  been  addressed  to  the  court, 
and  I  agree  with  the  judgment  which  Lindley,  hJ- 
has  delivered.  1  will  only  shortly  state  the  ground 
for  the  conclusion  at  which  I  have  arrived.  It  is 
this :  that  the  only  proper  person  to  whom  to  gne 
notice  is  the  person  who  is  the  trustee  for  the  assignor, 
and  that  the  effect  of  such  notioe  is  to  convert  hie 
into  a  trustee  for  the  assignee.  If  that  is  so,  ws 
have,  in  the  present  case,  the  personal  representative 
of  the  second  testator — namely,  the  son — who  was  a 
trustee  of  the  assignor.  Therefore,  according  to  the  > 
view  whioh  has  been  already  stated  and  acoording  fe- 
rny view,  he  is  the  proper  person  to  whom  tfc» 
necessary  notioe  should  ha?e  been  given.  Undw 
those  ciroumstanoes  the  trustees  of  the  settlement  an -! 
entitled  to  priority. 
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With  regard  to  the  other  point,  it  was  oontended 
by  Mr.  Farwell  that  this  was  a  voluntary  settlement, 
and  for  some  time  I  had  a  donbt  about  that  matter. 
But  when  the  circumstances  of  this  settlement  were 
looked  into  it  became  quite  dear  that  there 
wu  ample  consideration.  There  were  mutual 
covenants,  and  there  was  also  the  provision  with  re- 
gard to  the  policy  of  assurance  to  be  effected  by  the 
husband.  I  cannot  doubt  for  a  moment  that  specific 
performance  of  the  covenants  would  have  been  granted 
by  the  Court  of  Equity.  Under  those  circumstances 
I  am  of  opinion  that  the  decision  of  the  learned  judge 
was  right. 

Kay,  L.J. — I  have  come  to  the  same  conclusion. 
The  stop  order  obtained  in  this  case  was  on  the  fund 
which  was  in  court  in  the  administration  of  the 
estate,  and  it  had  no  greater  effect,  for  the  purpose 
of  the  question  we  have  to  consider  here,  than  notice 

ra  to  the  executor  of  that  will  would  have  had  if 
fund,  instead  of  being  in  court,  had  been  in  his 
hands.  That  was  admitted  in  argument,  and  it  can- 
not be  doubted  that  that  is  the  true  effect  of  the  stop 
order. 

Well,  then,  the  question  is  whether  a  prior  notice 
of  a  subsequent  incumbrance  given  to  the  executors 
of  the  father  would  entitle  that  subsequent  incum- 
brancer to  priority  over  the  incumbrancer  who  was 
prior  in  date  and  who  gave  the  first  notice  to  the 
executor  of  the  son.  In  truth,  it  comes  to  this :  Sup- 
pose there  had  been  a  settlement,  and  then  a  second 
derivative  settlement  of  theinterestof  thecetfut  quetrust, 
the  son,  under  the  first  settlement,  and  then  that  the 
cestui  que  trust  who  made  the  second  settlement  had 
improperly  made  an  assignment  of  the  property  com- 
prised in  that  second  settlement.  If  the  doctrine  here 
oontended  for  be  right,  if  there  had  been  two  assign- 
ments made,  say,  first,  one  to  A.,  and  then  another, 
improperly,  to  B.,  and  A.  had  given  notice  to  the 
trustee  of  the  second  settlement,  B.,  if  he  had  reoeived 
no  notice  of  the  first  assignment,  might  obtain 
priority  over  A.  by  giving  notice  to  the  trustee  of 
the  first  settlement.  I  was  certainly  very  much 
startled  to  hear  that  there  was  any  decision  which  could 
produce  that  result.  The  principle  to  be  followed, 
which  was  distinctly  stated  by  the  Lord  Chancellor 
in  the  case  of  Loveridge  v.  Cooper,  is  this:  "The 
act  of  giving  the  trustee  notice  is,  in  a  oertain  degree, 
taking  possession  of  the  fund:  it  is  going  as  far 
towards  equitable  possession  as  it  is  possible  to  go ; 
for,  after  notice  given,  the  trustee  of  the  fund  becomes 
a  trustee  for  the  assignee  who  has  given  him  notice." 

Now,  applying  that  rule  and  that  principle  to  this 
case,  how  is  it  possible  to  say  here  that  the  executor 
of  the  father,  if  notice  had  been  given  to  him  of  the 
mortgage  by  the  Mutual  Society,  could  have  become 
a  trustee  for  the  Mutual  P  The  executor  of  the 
father  would  say,  "I  have  nothing  to  do  with  an 
assignment  executed  by  the  son.  I  must  carry 
out  the  trust,  and  no  notice  that  you  can  give  me 
can  possibly  interfere  with  my  right  to  do  that ;  no 
notice  that  you  can  give  me  will  affect  that  at  all"  ; 
and  no  stop  order  would  have  had  any  other  effect. 
The  effect  of  obtaining  a  stop  order  would  have  been 
no  greater  than  the  giving  of  such  a  notice  would 
have  been.  I  am  clear,  according  to  principle,  that 
the  person  to  whom  notice  ought  to  have  been  given 
in  this  case  by  the  Mutual  Society,  who  had  obtained 
the  mortgage,  was  the  executor  of  the  son,  who  was 
the  immediate  trustee  for  the  assignor  of  the  debt,  and 
that  the  Mutual  Society  need  not  go  further  and  find 
out  in  whose  hands  the  fund  was,  and  give  him  notice. 
If  that  were  not  the  law,  I  can  see  no  escape  from  this 
result,  that  if  a  settlement  included  a  debt  due  from 
A.,  which  is  the  common  case— if  it  included  a  bond, 


for  instance,  given  by  the  father  of  the  wife  to  the 
trustee — the  person  to  whom  notice  should  be  given 
would  be  the  obligor  under  that  bond,  and  not  the 
trustee.  It  is,  I  think,  impossible  to  say  that,  and 
therefore  I  agree  with  what  has  already  been  said  by 
the  Lord  Justice,  that  the  case  of  In  re  Booth  is  not 
an  authority  which  we  ought  to  follow  or  recognize 
as  binding  upon  this  court,  and  if  that  case  decided, 
as  it  seems  to  have  decided,  that  the  notice  given  to 
the  trustee  of  the  original  settlement  was  a  notice 
which  gave  priority  to  a  subsequent  assignee,  I, 
speaking  for  myself,  am  not  at  all  prepared  to  follow 
that  oase.    So  much  for  the  first  point. 

Upon  the  second  point  it  was  argued  that  the 
settlement  was  voluntary,  and,  seeing  that  this  pro- 
perty was  only  included  in  it  by  reason  of  there  being 
a  covenant  to  settle  after-acquired  property,  that,  the 
covenant  being  in  a  voluntary  settlement,  the  Court 
of  Equity  would  not  decree  specific  performance  of  it; 
consequently  that  it  did  not  bind  this  property  in  any 
way ;  and  that  the  Mutual  Society  haa  a  better  claim 
than  the  trustees  of  the  settlement.  But  when  we  look 
at  this  settlement  we  find  that,  although  it  was  post- 
nuptial, it  contained  not  merely  a  settlement  of  the 
property  of  the  wife  which  then  existed,  but  also  a 
settlement  of  a  policy  of  assurance  effected  by  the 
husband  on  his  own  life,  which  was  assigned  to 
trustees,  and  which  the  husband  covenanted  to  keep 
up,  so  that  between  the  husband  and  wife,  as  in 
many  oi  the  decided  oases,  there  was  quite  sufficient 
consideration,  although  the  settlement  was  not  made 
before  but  after  the  marriage.  Obviously,  as  Lindley, 
L.J.,  said,  it  was  a  settlement  made  in  order  to 
prevent  an  application  being  made  to  the  court  for 
the  committal  of  the  husband  for  contempt  for 
marrying  a  ward  of  court. 

In  such  a  case  the  court  would  have  acted  without  the 
leave  of  the  husband,  and  I  cannot  conceive,  if  such  a 
settlement  had  been  made  under  the  order  of  the 
court,  that  the  Court  of  Chancery  would  have  had 
any  difficulty  whatever  in  supporting  it,  and  in 
decreeing  specific  performance  of  its  covenants. 

Therefore,  I  think,  on  both  points  the  appeal  from 
Stirling,  J.'s  order  fails,  and  that  the  settlement 
ought  to  be  upheld  as  having  priority  over  the 
mortgage.    The  appeal  must  be  dismissed,  with  costs. 

Appeal  dismissed. 

Solicitors,  Burchell  A  Co. ;  Woodroffe  <fc  Burgess. 


(Lord  HaSbury ;  and^Lindley  {         ^^i9^  2° ; 
and  A.  L.  gimith,  L.JJ.)      )  APid  5' 

Marshall  v.  South   Staffordshire   Tram- 
ways Co.  (a.) 

Tramway  company — Debenture-holder — Receiver  and 
manager — Sale  of  undertaking — Winding  up — Tram- 
ways  Act,  1870  (34  A  35  Vict.  c.  78),  s.  44—  Com- 
panies Act,  1862  (25  <fc  26  Vict.  a  89),  s.  199. 

The  right,  which  the  owners  of  an  equitable  charge  or 
lien  on  property  as  a  security  for  money,  nave  to  a  judicial  • 
sale  of  such  property,  in  order  to  satisfy  the  charge  or 
lien,  does  not  extend  to  an  undertaking  which  has  been 
acquired  under  statutory  powers  for  public  purposes,  if 
those  purposes  will  be  defeated  or  seriously  affected  by  a 
judicial  sale. 

The  term  "promoters  "  as  used  in  the  Tramways  Act, 
1870,  does  not  include  debenture-holders. 

(a.)  Reported  by  W.  Shallcross  Goddard,  Esq., 
Barrister-at-Law. 
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Heldy  therefore,  that  the  debenture-holders  have  no 
right  to  exercise  the  statutory  powers  con/erred  by  the 
Tramways  Act,  1870  or  by  provisional  orders,  on  the 
promoters. 

As  regards  the  securities  which  tramway  companies 
can  give,  and  the  remedies  of  their  mortgagees  and 
debenture-holders,  such  companies  are  within  the  prin- 
ciples expounded  by  Lord  Cairns  in  Gardner  v.  London, 
Chatham,  and  Dover  Hallway  Co.,  15  W.  R.  325,  L.  R. 
2  Ch.  App.  201,  and  by  Kay,  L.J.,  in  Blaker  v.  Herts 
and  Essex  Waterworks  Co.,  37  W.  R.  601,  41  Ch.  D. 
399. 

The  power  of  sale  conferred  by  section  44  of  the  Tram- 
ways Act,  1870,  does  not  enable  a  tramway  company  to 
give  its  debenture-holders  a  right  to  sell  the  company's 
tramways  and  undertaking,  nor  a  right  to  a  judicial  sale 
under  the  order  of  the  court  in  an  action  brought  to 
enforce  the  security.  The  court  ought  not  to  appoint 
receivers  and  managers  of  such  an  undertaking,  but  only 
a  receiver  of  the  earnings  thereof. 

Appeal  from  a  decision  of  Kekewioh,  J. 

This  was  an  action  brought  by  the  plaintiffs  on 
behalf  of  themselves  and  all  other  the  holders  of  the 
mortgage  debentures  issued  by  the  South  Stafford- 
shire and  Birmingham  Distriot  Steam  Tramways  Co. 
(Limited),  now  dissolved,  against  the  South  Stafford- 
shire Tramways  Co.,  which  was  the  statutory  suc- 
cessor to  the  dissolved  limited  company. 

The  object  of  the  action  was  to  have  the  property 
of  the  company,  comprised  in  the  debentures  held  by 
the  plaintiffs  and  others,  realized  under  the  direction 
of  the  court  and  applied  in  payment  of  the  deben- 
tures. 

On  the  5th  of  May,  1893,  an  order  was  made 
appointing  reoeivers  and  managers ;  but  on  the  trial 
of  the  action  Kekewich,  J. ,  by  his  judgment,  declared 
that  the  plaintiffs  were  not  entitled  to  the  appoint- 
ment of  a  manager  nor  to  any  order  for  sale,  and  he 
discharged  the  reoeivers  and  managers,  and  appointed 
a  receiver  only  of  the  company's  undertaking  and  of 
the  net  earnings  thereof. 

From  this  decision  the  plaintiffs  appealed,  and 
contended  that  they  were  entitled  to  an  order  for 
a  sale  of  the  company's  undertaking  and  tramways, 
and  the  appointment  of  a  receiver  and  manager  until 
sale. 

The  debentures  held  by  the  plaintiffs,  and  by  those 
on  whose  behalf  they  sued,  were  issued  by  a  limited 
company,  formed  and  registered  in  1883  under  the 
Companies  Act,  1862,  for  the  purpose  of  making  and 
working  certain  tramways.  Power  to  make  and 
work  them  was  obtained  by  the  company  from  the 
Board  of  Trade  under  the  provisions  of  the  Tramways 
Act,  1870.  The  debentures  were  for  £100  each,  re- 
payable on  the  1st  of  August,  1897,  and  were  consti- 
tuted a  charge  on  the  undertaking  and  all  the  pro- 
perty of  the  company  present  and  future,  including 
uncalled  capital. 

The  conditions  upon  which  the  debentures  were 
issued  were  as  follows : — "  (1)  The  mortgage  deben- 
ture is  one  of  a  series  of  mortgage  debentures  issued, 
or  about  to  be  issued,  by  the-eompany  for  securing  an 
aggregate  sum  of  £50,000,  with  interest  at  the  rate 
of  £5  per  cent,  per  annum.  (2)  The  debentures  of 
the  said  series  shall  rank  pari  passu  as  a  first  charge 
upon  the  property  of  the  company,  without  any 
preference  or  priority  one  over  another.  (3)  Not- 
withstanding the  oharge  hereby  created,  the  company 
shall  be  at  liberty  in  the  course  of  its  business,  and 
for  the  purpose  of  continuing  and  carrying  on  the 
same,  to  use,  employ,  sell,  lease,  exchange,  or  other- 
wise deal  with  all  or  any  part  of  the  said  property,  or 
call  up  its  uncalled  capital,  unless  default  shall  be 
made  in  payment  of  any  principal  moneys  or  interest 


hereby  secured  for  the  space  of  three  calendar  month* 
after  the  same  respectively  shall  have  become  das 
according  to  the  tenure  of  this  debenture,  or  the 
company  shall  go  into  liquidation  either  voluntarily  or 
by  the  order  of  a  competent  court.  (4)  In  the  event 
of  such  default  or  such  going  into  liquidation,  which- 
ever shall  first  happen,  the  liberty  and  authority  to 
the  company  hereinbefore  given  shall  cease,  and  the 
oharge  by  the  indenture  created  shall  and  may  be 
immediately  enforceable.  (5)  Nothing  herein  con- 
tained shall  be  taken  to  authorize  the  creation  of  any 
mortgage  or  charge  of  or  upon  the  said  property  or 
any  part  thereof  having  priority  over  the  asid 
oharge." 

In  1889  a  special  Act  (52  &  53  Vict  c  cxcL)  waa 
passed  dissolving  the  limited  company  and  creating  a 
new  company,  which  was  the  defendant  company. 
All  the  rights  and  obligations  of  the  limited  company 
were  vested  by  this  statute  in  the  defendant  company; 
and  whatever  rights  the  debenture-holders  of  the 
limited  company  had  over  its  tramways  and  under- 
taking were  preserved  and  made  applicable  to  the 
larger  undertaking  of  the  new  company,  subject  only 
to  this  qualification — viz.,  that  the  debentures  issued 
by  the  limited  company  and  those  to  be  issued  by  the 
new  company  were  all  to  rank  pari  passu  so  as  to 
exclude  any  question  of  priority  inter  se. 

Warmington,  Q.C.,  and  Willis  Bund,  for  the  appel- 
lants. 

Sir  R.  E.  Webster,  Q.C.,  BramweU  Davis,  Q.Csrt 
C.  E.  E.  Jenkins,  for  the  respondents. 

The  following  cases  were  referred  to  in  the  course 
of  the  argument : — Attorney -General  v.  Great  Easier* 
Railway  Co.,  28  W.  R.  769,  5  App.  Gas.  473 ;  Banmrn 
Wenlock  v.  River  Dee  Co.,  10  App.  Gas.  354,  33  W.  & 
Dig.  228 ;  Potts  v.  Warwick  and  Birmingham  Caasf 
Co.,  Eay,  142,  2  W.  B.  Dig.  18 ;  Barton- upon- Humber 
and  District  Water  Co.,  38  W.  R.  8,  42  Ch.  D.  585; 
Borough  of  Portsmouth  Tramways  Co.%  40  W.  B.  555, 
[1892]  2  Oh.  362 ;  BarOeU  v.  West  Metropolitan  Tram- 
ways Co.,  42  W.  B.  500,  [1893]  3  Ch.  437,  [1894]  2 
Ch.  286;  Edinburgh  Street  Tramways  Co.  v.  lari 
Provost,  &c,  of  Edinburgh,  [1894]  A.  C.  456;  and 
Burt,  Bolton,  <fe  Hayward  v.  BuU,  ante,  p.  180,  [189*] 
1  a  B.  276. 

Cur.  adv.  vtUL 

April  5.— The  judgment  of  the  Court  waa  delivered 
by 

LnrDLEY,  L.J.,  who  stated  the  facta,  and  con- 
tinued :  —  The  question  raised  by  this  appeal  is 
: whether  the  holders  of  the  debentures  had  any  rigkft 
to  enforce  their  securities  by  a  sale  of  the  tramways 
and  the  undertaking  of  the  limited  company.  Tits 
debenture  contains  no  power  of  sale ;  but  it  as* 
questionably  oreates  an  equitable  lien  or  charge  oa 
the  property  of  the  limited  company;  and  if  this 
property  were  ordinary  property  in  which  the  pubot 
had  no  particular  interest,  the  security  would  coaler 
upon  the  holder  the  right  to  have  such  property  soli 
by  the  court  and  applied  in  payment  of  hia  debt  if 
the  principal  and  interest  were  due  and  unpaid. 
Speaking  generally,  the  owner  of  an  equitable  oharaa^ 
or  lien  on  property  as  a  security  for  money  whioa  m  H 
due  and  payable  has  a  right  to  a  judicial  sale  of  task 

Sroperty  in  order  to  satisfy  the  charge  or  lien: 
Teatc  v.  Duke  of  Marlborough,  3  MyL  &  Or.  417. 
this  right  does  not  extend  to  property — or  what 
called  an  undertaking — which  has  been  acquired 
statutory  powers  for  public  purposes  if  those 
poses  will  be  defeated,    or  at  all  events 
affected,  by  a  judicial  sale.    This  exception  to 
general  rule  is  as  well  settled  as  the  rule  itself : 
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Gardner  v.  London,  Chatham,  and  Dover  Railway  Co., 
15  W.  B.  325,  L.  B.  2  Ch.  202.  It  becomes  neces- 
sary, therefore,  to  consider  what  a  tramway  company 
is  and  what  its  undertaking  is,  and  to  determine 
whether  an  equitable  lien  or  charge  upon  its  tram- 
ways and  undertaking  falls  within  the  general  rule  or 
within  the  exception  to  it. 

Tramways  and  tramway  companies,  however 
formed,  are  all  governed  by  the  Tramways  Act,  1870, 
to  which  it  is  necessary  to  refer.  By  this  statute 
provision  is  made  for  obtaining  from  the  Board  of 
Trade  provisional  orders  authorizing  the  construction 
of  tramways  (sections  4  and  8).  Provisional  orders 
so  obtained  have  to  be  submitted  to  Parliament  for 
confirmation,  and  the  Act  confirming  a  provisional 
order  is  to  be  deemed  to  be  a  public  general  Aot^The 
persons  authorized  to  construct  a  tramway,  either  by 
a  provisional  order  or  by  any  special  Act,  are  referred 
to  as  "  the  promoters  "  (sections  4  and  24),  and  they 
may  be  the  local  authority  of  the  district  in  which  the 
tramway  is  to  be  made,  or  any  person,  persons,  cor- 
poration, or  company  (section  4).  But  persons  to 
whom  tramways  have  been  sold  under  those  sections 
which  authorize  their  sale  are  also  deemed  to  be  pro- 
moters (see  sections  43  and  44).  So  that  the  expres- 
sion "  promoters  "  really  means,  not  only  the  persons 
originally  authorized  to  construct  a  tramway,  but 
also  their  permitted  assigns.  It  is,  however,  plain 
that  neither  lessees  (section  19)  nor  licensees  (section 
35)  are  promoters.  Moreover,  the  term  "  promoters  " 
does  not  include  debenture-holders.  JDebenture- 
holders  have  no  right  to  exercise  the  statutory  powers 
conferred  by  the  Act  or  provisional  orders  on  the 
promoters;  nor  are  debenture-holders  liable  to  per- 
form the  statutory  duties  imposed  upon  the  pro- 
moters by  the  Act  or  by  provisional  orders  made 
under  its  authority.  It  is  important  to  bear  this  in 
mind  in  considering  the  right  to  sell  the  tramways. 
The  Tramways  Act,  1870,  is  silent  on  the  subject  of 
borrowing  money  by  the  promoters ;  but  provisional 
orders  sometimes  contain  regulations  on  the  subject. 
The  power  of  the  limited  company  to  borrow  money 
on  the  security  of  their  property  was  not  questioned 
in  this  case.  Nor,  indeed,  can  the  validity  of  the 
debentures  issued  by  the  limited  company  be  disputed 
after  their  express  recognition  in  the  defendant  com- 
pany's special  Act. 

The  Tramways  Act,  1870,  does  not  in  terms  require 
the  promoters  either  to  make  or  maintain  the  tram- 
ways which  they  are  authorized  to  construct.  But 
the  Act,  nevertheless,  enables  the  Board  of  Trade  to 
grant  licences  to  other  persons  to  use  tramways  if  the 
public  are  deprived  of  their  full  benefit  (section  35), 
and  authorizes  the  Board  of  Trade  to  put  an  end  to 
the  powers  of  the  promoters  over  disused  tramways, 
which  may  then  be  removed  at  the  expense  of  the 
promoters  (section  41).  Similar  authority  is  given  to 
the  Board  of  Trade  if  the  promoters  are  insolvent  so 
that  they  are  unable  to  maintain  the  tramway  or  work 
the  same  to  the  advantage  of  the  publio  (section  42). 
But  although  the  Act  itself  assumes  rather  than 
imposes  duties  in  favour  of  the  public,  the  provisional 
orders  made  under  the  Act  frequently  impose  such 
duties  in  express  terms.  For  example,  one  of  the 
provisional  orders  in  this  case  requires  the  promoters 
to  maintain  their  tramways  to  the  satisfaction  of  the 
road  authorities,  and  to  run  carriages  twelve  times  a 
day,  and  to  run  two  carriages  each  way  at  low  fares 
(see  the  Walsall  and  District  Tramways  Provisional 
Order  of  1882,  ss.  10,  33,  36).  The  interest  of  the 
public  in  the  working  of  the  undertaking  of  a  tram- 
way company  is  apparent  throughout  the  whole  legis- 
lation, and  this  circumstance  goes  far  to  bring 
tramway  companies  into  the  same  category  as  railway 
and  other  companies  formed  for  public  purposes,  and 


to  distinguish  them  from  ordinary  trading  companies 
in  whose  property  and  undertakings  the  public  have 
no  interest. 

In  two  important  respects,  however,  railway 
oompanies  differ  from  tramway  companies.  First, 
railway  oompanies  (unless  the  Bail  way  Abandonment 
Acts  apply  to  them)  cannot  be  wound  up  under  the 
Companies  Act,  1862,  and  tramway  companies  can 
(see  Companies  Act,  1862,  s.  199) ;  secondly,  railways 
cannot  be  sold  by  the  oompanies  to  which  they 
belong,  whilst  tramways  can  be  sold  by  the  pro- 
moters, with  the  sanction  of  the  Board  of  Trade  (see 
sections  43  and  44  of  the  TramwayB  Aot,  1870).  But 
when  the  jurisdiction  to  wind  up  is  not  invoked,  the 
first  of  those  differences  is  unimportant,  and  as  the 
debenture-holders  are  not  promoters,  and  cannot 
either  sell  under  the  statutory  powers  conferred  on 
the  promoters  or  require  the  promoters  to  sell  under 
those  powers,  the  second  difference  does  not  assist 
them.  Notwithstanding  those  differences,  it  may 
therefore  be  truly  said  that,  as  regards  the  securities 
which  tramway  oompanies  can  give  and  the  remedies 
of  their  mortgagees  and  debenture-holders,  such  com- 
panies are  within  the  principles  expounded  by  Lord 
Cairns  in  the  case  of  Gardner  v.  London,  Chatham,  and 
Dover  Railway  Co.,  and  by  the  present  Kay,  L.J.,  in 
Blaker  v.  Herts  and  Essex  Waterworks  Co.,  37  W.  B. 
601,  41  Ch.  D.  399.  In  Blaker  v.  Herts  and  Essex  Water- 
works Co.  Kay,  L.J.,  decided  twopoints  which  are  im- 
portant on  the  present  occasion,  first,  he  held  that  sec- 
tion 19  of  the  Conveyancing  Act,  1881,  conferring 
powers  of  sale  on  mortgagees,  did  not  apply  to  deben- 
tures in  the  ordinary  form  ;  and,  secondly,  heheld  that 
the  principle  of  Gardner  v.  London,  Chatham,  and  Dover 
Railway  applied  as  much  to  waterworks  companies  as 
to  railway  companies.  The  fact  that  waterworks 
oompanies  can  be  wound  up  under  the  Companies 
Act,  1862  (see  section  199),  and  that  in  the  winding 
up  the  company's  property  can  be  sold  by  the 
liquidator,  does  not  appear  to  have  been  noticed 
either  by  counsel  or  by  the  court.  But,  whatever  the 
jurisdiction  of  the  court  may  be  under  the  Companies 
Act,  1862,  that  jurisdiction  is  not  invoked  and  cannot 
be  exercised  in  an  ordinary  action  by  a  debenture- 
holder;  and  the  learned  judge  therefore  held,  and 
held  quite  rightly,  that  no  sale  could  be  ordered  in 
such  an  action  of  the  undertaking  and  works  of  a 
waterworks  company.  It  consequently  followed  that 
no  manager  ought  to  be  appointed.  It  is  noteworthy 
that  in  Blaker  v.  Herts  and  Essex  Waterworks  Co.  a 
receiver  and  manager  had  been  appointed  until  the 
trial  of  the  action.  But  when  the  case  was  more 
fully  argued  and  considered  the  judgment  was  that 
no  manager  ought  to  be  appointed. 

Cases,  however,  were  referred  to  in  which  receivers 
and  managers  of  tramways  had  been  appointed  in 
actions  brought  by  the  holders  of  debentures  against 
tramway  oompanies,  and  in  one  of  them  a  sale  was 
directed,  subject  to  the  consent  of  the  Board 
of  Trade.  These  oases  require  notice.  The  first 
was  Hope  v.  Croydon  and  Norwood  Tramways  Co., 
35  W.  B.  594,  34  Ch.  D.  730,  in  which  North,  J., 
appointed  a  receiver  and  manager  by  an  order  dated 
the  4th  of  February,  1887,  and  on  the  24th  of  June, 
1889,  the  undertaking  and  tramways  and  real  and 
personal  property  of  the  company  were  ordered  to  be 
sold  as  a  going  concern  (see  the  order  in  Seton,  vol.  1, 
p.  686).  This  was  apparently  followed  in  1892  by 
Chitty,  J.,  in  City  of  London  Contract  Corporation  v. 
Coventry  and  District  Tramways  Co.  (unreported),  where 
a  conditional  agreement  for  a  sale  of  the  undertaking 
and  property  of  the  company  was  sanctioned.  The 
next  case  is  BarUett  v.  West  Metropolitan  Tramways 
Co.,  where  North,  J.,  first  appointed  a  receiver  and 
manager,  and  afterwards  directed  a  sale  with  the 
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consent  of  the  Board  of  Trade.  These  oases  were  all 
passed  over  very  lightly ;  in  none  of  them  was  there 
any  real  opposition  by  the  company ;  and  they  can 
hardly  be  regarded  as  deliberate  judgments.  Stir- 
line,  J.,  in  Borough  of  Portsmouth  Tramways  Co., 
ordered  a  tramway  company  to  be  wound  up  at  the 
instance  of  a  debenture-holder,  but  the  learned  judge 
evidently  thought  that  the  principle  of  Gardner  v. 
London,  Chatham,  and  Dover  Railway  Co,  was  applic- 
able to  the  debentures  of  tramway  companies,  a 
view  which  is  inconsistent  with  any  right  to  a  reoeiver 
and  manager  and  a  sale  as  incidental  to  the  security 
constituted  by  the  debentures.  The  power  of  sale 
conferred  by  section  44  of  the  Tramways  Act, 
1870,  does  not  enable  a  tramway  company  to 
give  its  debenture  -  holders  a  right  to  sell  the 
company's  tramways  and  undertaking,  nor  a  right 
to  a  judicial  sale  under  the  order  of  the  court 
in  an  action  brought  to  enforce  the  security.  In 
the  event  of  a  sale  under  that  section  the  proceeds 
of  sale  would  form  part  of  the  debenture-holders' 
security,  but  it  does  not  follow  that  the  power  of  sale 
oonf  erred  upon  the  promoters  by  that  section  can  be 
exercised  by  the  plaintiffs  or  by  the  court.  But, 
unless  it  can  be  so  exercised,  the  case  cannot  be  dis- 
tinguished from  Gardner**  case.  The  conclusions 
thus  arrived  at  really  dispose  of  this  appeal.  The 
principle  of  Gardners  case  applies  to  all  tramway 
companies  governed  by  the  Tramways  Aot  of  1870, 
whether  the  promoters  are  local  authorities  or  private 
individuals,  or  companies  formed  under  the  Com- 
panies Aot,  1862,  or  companies  created  by  special  Aot 
of  Parliament. 

In  this  particular  oase,  if  the  old  limited  company 
were  still  subsisting,  the  holders  of  its  debentures 
would  not  be  entitled  to  a  reoeiver  and  manager  and 
a  sale  of  the  tramways  and  undertaking; ;  and  it  is 
unnecessary  to  go  through  the  special  Aot  to  show 
that  it  contains  nothing  to  confer  such  rights  upon 
them.  Nobody  contended  that  it  did.  The  argument 
for  the  appellants  assumed  that  the  debenture-holders 
had  suoh  rights  against  the  limited  company,  and  it 
was  contended  that  they  had  not  been  deprived  of 
those  rights  by  the  special  Act.  This  argument  falls 
to  the  ground  if  the  assumption  on  which  it  is  based 
is  unsound,  as  we  hold  it  to  be.  The  appeal  must  be 
dismissed,  with  costs. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  Spencer  Whitehead,  for 
MU wards,  Birmingham. 

Solicitors  for  the  respondents,  Munns  &  Longden. 


Jan.  17,  18. 
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Chan.  Div. ) 
North,  J.  J 

In  re  Boards. 
Knight  v.  Knight,  (a.) 

WiU— Construction— Blended  fund— Realty  and  per- 
scwdty^Legacics— Rateable  payment. 

When  there  is  a  bequest  of  legacies  followed  by  a 
bequest  of  the  proceeds  of  the  real  and  personal  estate,  the 
legacies  are  primarily  payable  out  of  the  personalty;  the 
real  estate  is  only  charged  in  aid  of  the  personalty.  If 
they  are  directed  to  be  paid  out  of  a  blended  fund,  then 
they  are  payabUrateablyov*  of  the  r<^y  and  personalty. 

(a.)  Reported  by  B.  Stttnc,  Esq.,  Barrister-at- 
Law. 


Elliot  v.  Dearsley,  29  W.  R.  494,  16  Ch.  2).  322, 
followed. 

Gainsford  v.  Dunn,  22  IP.  R.  499,  L.  R.  17  Eq.  405 
(dicta  of  Jessel,  M.B.),  discussed. 

Originating  summons. 

By  his  will,  dated  the  9th  of  January,  1878,  the 
testator,  Edward  Boards,  appointed  H.  A.  Knight, 
Thomas  -Chapman,  and  Alfred  Richardson  execaton 
and  trustees  of  his  will,  and  gave  certain  specific 
legaoies,  and  bequeathed  to  his  wife  a  legacy  of 
£2,000  and  a  life  annuity  of  £400.  He  directed  that 
the  annuity  to  his  wife  should  be  paid  quarterly,  sod 
that  bis  trustees  should  purchase,  appropriate,  sod 
set  apart,  as  soon  as  convenient  after  his  decease,  a 
sufficient  fund  or  funds  to  answer  the  said  annuity, 
and  tftat  such  funds  might  consist  partly  of  any  of 
the  stocks,  shares,  or  securities  forming  part  of  bk 
personal  estate  at  the  time  of  his  decease.  He  deviled 
and  bequeathed  to  his  trustees  all  his  freehold  and 
leasehold  lands  and  hereditaments,  and  directed  Us 
executors  and  trustees  to  sell  the  same  as  soon  at 
convenient  after  his  decease.  Then  he  save  direction! 
to  convert  all  his  residuary  personal  effects  into 
money  so  soon  as  convenient  after  his  decease.  And 
he  directed  his  executors  and  trustees  to  stand  pos- 
sessed of  the  net  proceeds  arising  from  the  sals  and 
conversion  of  his  real  and  personal  estate  and  effieeta 

eier  and  subject  to  the  payment  of  his  debts  sad 
era!  and  testamentary  expenses  and  legacies,  sod 
after  making  due  provision  for  the  said  annuity)  upoa 
trust  for  E.  B.  Knight,  one  of  the  defendants,  and  si 
to  the  funds  and  personal  effects  set  apart  to  answer 
the  annuity  thereinbefore  bequeathed:,  he  directed 
that  the  same,  after  the  death  of  his  wife  or  theecsssr 
of  the  said  annuity,  should  fall  into  and  form  part  of 
his  residuary  estate,  and  be  held  accordingly  upon 
trust  for  the  Boy al  Agricultural  Benevolent  Institu- 
tion of  Great  Britain. 

The  testator  died  on  the  11th  of  November,  1878. 

The  testator's  widow  died  on  the  5th  of  April, 
1894. 

The  summons  was  taken  out  by  the  surviving 
trustees  and  executors  to  know  who  was  entitled  to 
the  funds  set  apart  to  meet  the  annuity,  suoh  funds 
being  partly  the  proceeds  of  the  sale  of  real  estate 
and  partly  of  pure  and  impure  personalty. 

Stewart-Smith,  for  the  plaintiffs,  stated  the  facts. 

Swinfen  Body,   Q.C.,  and   Umohn,  for  residuary 
legatee. — The  legacies  are  payable  rateably  out  of 
the  proceeds  of  the  realty  and  the  personally,  tas 
testator  having  made  a  blended  fund;  and  in  say 
oase,  if  in  fact  it  was  necessary  to  resort  to  the  realtr, 
then  to  that  extent  the  gift  to  the  charity  fsfls: 
Roberts  v.  Walker,  1  Buss.  &  My.  752;  Allan  v.  ft* 
20  W.  B.  427,  L.  R.  7  Ch.  App.  439.    In  Gainsford  r. , 
Z)»n»,  22  W.B.  601,  L.B.  17  ^.408,  Jessel,  M.B.,saitV 
"  The  result  of  the  cases  is  this,  that  where  you  flsd 
a  legacy  followed  by  a  gift  of  the  residue  of  real  asst 
personal  estate,   the  word  residue  is  considered  tri 
mean  that  out  of  which  something  given  before  ***< 
been  taken,  and  the  result  is  to  make  the 
mixed  fund,  and  to  distribute  the  legacy  proesT* 
tionably  and  rateably,  as  taken  out  of  the  — ~* 
fund." 

Cozens-Hardy,  Q.C.,  and  Rowden,  for  the  charity.* 
We  admit  that  the  legacy  must  abate  in  the 
tion  which  the  impure  personalty  bears  to  t 
personalty.    The  realty  is  only  charged  in  aid  of" 
personalty.    There  is  no  direction  to   pay  oat  of  J 
blended  fund,  and  the  personalty  is  primarily  liable  ™ 
Elliott  v.  Dearsley,  29  W.  B.  494, 16  Ch.  D.  322,  Ja 
L. J.,  said  (p.  329) :  "  The  rule  of  rateable  pay 
does  not  extend  beyond  the  things  which  the  ' 
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has  expressly  directed  to  be  paid  out  of  the  fund. 
Here  the  legacies  are  no  doubt  charged  on  the  real 
estate  by  force  of  the  word  residue,  but  there  is  no 
direction  to  pay  them  out  of  the  mixed  fund.  There 
is  nothing  therefore  to  disturb  the  ordinary  rule  that 
they  are  primarily  payable  out  of  the  personal  estate." 
That  case  governs  this,  and  overrules  the  dicta  of 
Jessel,  M.B.,  in  Gainsford  v.  Dunn, 

Upjohn  replied. 

Micklem,  for  devisees  in  trust  and  personal  repre- 
sentatives of  the  testator's  heir-at-law. 

Nobth,  J. — In  my  opinion,  under  the  terms  of  the 
will,  the  personal  estate  is  primarily  liable  to  the  pay- 
ment of  the  annuity  fund.  [The  learned  judge  read 
and  commented  on  the  will,  and  continued : — ]  Having 
regard  to  a  long  series  of  cases,  of  which  Greville  v. 
Browne,  7  W.  B.  673, 7  H.  L.  Cas.  689,  is  an  example, 
it  cannot  be  disputed  that  the  direction  to  the  trustees 
to  hold  the  proceeds  of  the  sale  and  conversion  of  tbe 
testator's  real  and  personal  estate  after  and  subject 
to  the  payment  of  his  debts  and  funeral  and  testa- 
mentary expenses  and  the  legacies,  and  after  making 
due  provision  for  the  annuity,  upon  trust  for  £.  B. 
Knight,  has  the  effect  of  throwing  the  legacies  and 
the  annuity  upon  the  real  estate ;  but  whether  they 
are  to  be  thrown  upon  the  real  estate  pari  passu  with 
the  personalty,  or  only  in  aid  of  the  personalty,  if  the 
personalty  is  insufficient,  is  not  indicated  by  the  words 
here  used.  What  is  the  meaning  of  them  P  By  the 
will  down  to  this  point  the  annuity  is  made  payable 
out  of  the  personalty  only.  Then  comes  this  gift. 
Construing  the  words  strictly,  the  gift  is  only  of  the 
net  proceeds  of  the  sale  and  conversion  after  some- 
thing has  been  taken  out  of  them ;  it  is  not  a  gift  of 
the  whole  fund  subject  to  certain  deductions  being 
made,  but  it  is  a  gift  of  the  "  net  proceeds  "  after 
certain  deductions  have  been  made.  There  is  nothing 
to  show  when  those  deductions  are  to  be  made ;  that 
is  provided  for  in  another  part  of  the  will.  I  cannot 
see  any  direction  that  these  sums  are  to  be  paid  out  of 
the  entire  fund. 

It  has  been  settled  by  authority  that,  where  the 
personalty  is  insufficient,  the  real  estate  may  be  either 
charged  in  aid  of  the  personal  estate,  or  there  may  be 
a  direction  to  make  the  payments  out  of  realty  and 
personalty  pari  passu  ;  but  I  do  not  see  that  this  gift 
of  what  is  described  as  the  "  net  proceeds  "  can  mean 
the  entire  proceeds,  ox  anything  but  what  is  left  after 
all  the  other  payments  have  been  made.  I  think  those 
words  "  net  proceeds  "  are  used  here  in  precisely  the 
same  sense  as  that  in  which  James,  L.J.,  used  them 
in  EUioU  v.  Dearsley,  I  refer  to  what  he  said,  not  as 
deciding  a  point  of  law,  but  as  illustrating  the  use  of 
language.  He  said  (16  Ch.  D.),  at  the  foot  of 
p.  329 :  "  The  reasonable  view  of  his  intention  is, 
that  he  considered  that  the  mortgages  on  the  estates 
which  were  to  be  immediately  sold  would  be  paid  out 
of  the  proceeds  of  the  sale  of  those  estates,  and  that 
the  net  proceeds  only  would  go  into  the  mixed  fund 
out  of  which  the  estates  that  were  not  to  be  sold  at 
once  would  be  exonerated."  He  there  used  the  words 
"net  proceeds "  as  indicating  what  was  left  after 
particular  payments  which  had  to  be  provided  for  had 
been  taken  from  the  gross  proceeds;  exactly  as  the 
same  phrase  is  used  in  the  present  case.  It  seems  to 
me  that  there  is  not  in  these  words  any  direction  for 
the  payment  of  legacies  or  of  the  annuity  fund  out  of 
the  net  proceeds  of  the  whole ;  and,  that  being  so, 
Elliott  v.  Dearsley  is,  I  think,  precisely  in  point.  The 
annuity  is  not  directed  to  be  paid  out  of  a  mixed  fund 
arising  from  the  conversion  of  the  real  and  personal 
estates,  but  out  of  a  sum  for  which  provision  has  to 
be  made  out  of  the  personal  estate.    There  is  nothing, 


in  my  opinion,  in  the  clause  now  under  consideration 
to  show  more  than  that,  if  necessary,  the  real  estate  is 
to  be  resorted  to  in  aid  of  the  personalty.  I  can- 
not find  any  words  which  indicate  that  payment  is  to 
be  made  out  of  the  real  estate  and  the  personal  estate 
pari  passu.  Under  these  circumstances  Elliott  v. 
Dearsley  is  directly  in  point ;  and  so  far  as  the  obser- 
tions  of  Jessel,,  M.B.,  in  Qainsford  v.  Dunn  are,  as 
they  seem  to  me  to  be,  inconsistent  with  Elliott  v. 
Dearsley,  I  must  follow  the  later  decision  of  the  Court 
of  Appeal.  I  hold  that  the  annuity  fund  is  primarily 
payable  out  of  the  personal  estate,  and  is  oharged 
on  the  real  estate  only  in  aid  of  the  personal  estate. 

Order  accordingly. 

Solicitors,  Rooks,  Spiers,  &  Wales;  Motley,  Shirreff, 
A  Co,;  G,  0,  Humphreys,  Son,  &  Kershaw, 


Chan.  Div, 
Eekewich. 


IT.      I 


March  30. 


In  re  Fbeme's  Contract. 
Fbeme  v.  Hall,  (a.) 

Vendor  and  purchaser — Land  sold  subject  to  incumbrance 
— Future  interests  in  incumbrance — Jurisdiction  of 
court  to  discharge  incumbrance — Conveyancing  Act, 
1881  (44  £  45  Vict,  c.  41),  s,  5. 

Where  land  has  been  sold  subject  to  an  incumbrance, 
the  court  has  jurisdiction,  under  section  5  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  to  discharge 
such  incumbrance,  even  though,  in  doing  so,  it  may  be 
deciding  as  to  future  interests  therein. 

William  Purser  Freme  by  his  will,  dated  the  27th 
of  February,  1877,  appointed  executors  and  trustees, 
and  after  making  certain  specific  bequests  to  his  son 
James  Freme,  gave  and  devised  to  his  granddaughter 
Anna  Helena  Hall,  the  wife  of  Samuel  Anton  Hall, 
"  an  annuity  of  three  hundred  pounds  a  year,  to  be 
paid  to  her  half-yearly,  for  her  sole  and  separate  use, 
and  to  be  a  charge  upon  my  property  in  John-street, 
Liverpool;  and  after  the  death  of  my  said  grand- 
daughter ....  I  direct  that  the  said  sum  of 
three  hundred  pounds  shall  be  raised  and  paid  unto  and 
amongst  all  her  children  as  she  shall  by  deed  or 
will  appoint,  and  in  default  of  such  appointment 
amongst  all  the  ohildren  of  my  said  granddaughter 
.  .  .  in  equal  shares  during  their  respective 
lives,"  and  testator  gave  and  devised  to  his  grand- 
daughter Ellen  Elizabeth  Graham  Lloyd,  the  wife  of 
Henry  Graham  Lloyd,  "a  like  annuity  of  three 
hundred  pounds  to  be  a  charge  upon  the  said  pro- 
perty in  John-street  aforesaid,  and  to  be  paid  to  her 
and  her  ohildren  in  the  same  manner  in  all  respects  " 
as  the  annuity  thereinbefore  given  to  his  grand- 
daughter Anna  Helena  Hall.  The  testator  also  gave 
and  devised  an  annuity  of  £160  per  annum  to  his 
grandson  Sidney  Clement  and  his  assigns  for  his 
natural  life,  to  be  paid  half-yearly,  such  annuity  to 
be  charged  upon  such  part  of  his  Liverpool  property 
as  was  not  thereinbefore  specifically  devised  to  the 
testator's  son  James.  And  after  making  divers 
specific  and  pecuniary  bequests,  the  testator  devised 
to  his  executors  all  estates  vested  in  him  on  trust  or 
by  way  of  mortgage,  subject  to  the  trusts  and 
equities  affecting  the  same  respectively,  and  gave, 
devised,  and  bequeathed  all  his  real  and  personal 
estate  of  whatever  kind  and  wheresoever  situate,  not 
thereinbefore  disposed  of,  unto  his  said  son  James 
absolutely. 

(a.)  Reported  by  C.  C.  Hbnsley,  Esq.,  Barrister- 
at-Law. 
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By  a  codicil  dated  the  22nd  of  March,  1877, 
the  testator,  after  reciting  that  he  had  by  his  said 
will  given  and  devised  to  each  of  his  grand- 
daughters, Anna  Helena  Hall  and  Ellen  Elizabeth 
Graham  Lloyd,  an  annuity  of  £300  per  annum,  and 
had  also  by  his  said  will  given  to  his  grandson 
Sidney  Clement  an  annuity  of  £150  per  annum,  the 
said  three  several  annuities  being  payable  and 
charged  in  the  manner  and  on  the  hereditaments  in 
his  said  will  particularly  mentioned,  thereby  revoked 
the  devises  of  the  said  several  annuities,  and  instead 
thereof  gave  and  devised  as  follows — namely :  "To 
each  of  my  said  granddaughters  ...  an  annuity 
of  £150  per  annum,  to  be  payable  and  charged  in  the 
same  manner  and  on  the  same  hereditaments  as  the 
said  several  annuities  of  £300  each  were  in  and  by 
my  said  will  respectively  made  payable  and  charged, 
and  to  his  said  grandson  an  annuity  of  £100  per 
annum,  to  be  payable  and  charged  in  the  same 
manner  and  on  the  Same  hereditaments  as  the  annuity 
of  £150  was  in  and  by  his  said  will  made  payable  and 
charged. 

The  testator  died  on  the  10th  of  September,  1878. 
The  testator's  property  in  John-street  (the  name  of 
which  was  afterwards  changed  to  North  John- street), 
Liverpool,  passed  by  virtue  of  the  residuary  devise 
in  his  will  to  his  son  James  Freme. 

The  testator's  granddaughter,  Anna  Helena  Hall, 
had  five  children  by  her  marriage,  the  youngest  of 
whom  was  born  on  the  26th  of  July,  1883,  and  four 
of  whom  were  surviving. 

His  granddaughter  Ellen  Elizabeth  Graham  Lloyd 
had  four  children  by  her  marriage,  the  youngest  of 
whom  was  born  on  the  1st  of  February,  1870,  and 
three  of  whom  were  surviving. 

The  annuitant  Sidney  Clement  sold  and  assigned 
his  annuity  of  £100  per  annum  to  John  Bowden 
Freme. 

The  testator's  son  James  Freme  died  on  the  21st 
of  April,  1888,  intestate,  the  said  John  Bowden 
Freme  being  his  eldest  son  and  heir-at-law. 

By  a  contract  in  writing,  dated  the  18th  of 
January,  1895,  and  made  between  the  said  John 
Bowden  Freme  of  the  one  part  and  the  Royal 
Insurance  Co.  of  the  other  part,  the  said 
John  Bowden  Freme  agreed  to  sell  to  the 
said  company,  who  agreed  to  purchase  for 
£30,200,  the  said  property  in  North  John-street, 
Liverpool,  subject  to  certain  conditions  of  sale,  one 
of  which  was  that  the  vendor  would  immediately 
after  the  sale  apply  to  the  Chancery  Division  of  the 
High  Court  of  Justice  under  section  5  of  the  Con- 
veyancing Act,  1881,  and  endeavour  to  obtain  an 
order  discharging  the  property  from  the  annuities ; 
but  if  the  court  should  refuse  to  make  such  an  order, 
or  should,  as  a  term  thereof,  require  payment  into 
court  of  a  sum  exceeding  the  purchase-money,  the 
vendor  was  to  be  entitled  to  rescind  the  contract  in 
the  same  manner  and  upon  the  same  terms  as  if  the 
purchasers  had  made  and  insisted  on  a  requisition 
which  the  vendor  was  unable  to  comply  with. 

Neither  of  the  testator's  said  granddaughters  had 
ever  executed  any  deed  purporting  to  exercise  the 
power  of  appointment  contained  in  the  said  will. 

This  waft  an  originating  summons  intituled  "  in  the 
matter  of  the  contract  and  of  the  Conveyancing  Act, 
1881,"  by  John  Bowden  Freme  against  Anna  Helena 
Hall  and  her  surviving  children,  Ellen  Elizabeth 
Graham  Lloyd  and  her  surviving  children,  and  the 
Boyal  Insurance  Co.,  for  an  order  that  he  might  be 
at  liberty  to  transfer  into  court  to  the  credit  of  the 
matter  the  sum  of  £12.000  £2  10s.  per  Cent.  Consols, 
or  such  other  sum  of  like  Consols  as  the  court  should 
direct,  and  that  the  costs  of  the  respondents,  other 
than  the  Boyal  Insurance  Co.,  might  be  taxed,  and 


that  upon  such  transfer  into  court  and  payment  of 
the  said  costs  and  expenses  the  applicant  might  be  at  I 
liberty  to  apply  that  the  hereditaments  comprised  in  the  j 
above-mentioned  contract  might  be  declared  free 
from  the  annuities  charged  thereupon  by  the  above- 
mentioned  will  and  codicil  other  than  the  annuity 
by  the  said  codicil  given  to  the  testator's  grandson 
Sidney  Clement,  and  that  directions  might  be  given 
for  the  payment,  out  of  the  dividends  on  the  said 
Consols  so  transferred,  of  the  said  annuities  to  the 
persons  entitled  thereto,  and  for  payment  of  the 
balance  of  such  dividends  to  the  applicant. 

When  the  summons  came  on  for  hearing  the  plain- 
tiff obtained  leave  to  amend  it  by  intituling  it  "  In 
the  matter  of  the  estate  of  William  Purser  Freme, 
deceased,"  so  as  to  enable  him  to  submit  question! 
arising  on  the  construction  of  the  will  and  codicil  ai 
to  the  existence  and  amount  of  the  incumbranoet 
charged  upon  the  land  sold.  These  questions  were 
argued  and  decided,  but  it  is  sufficient  to  say,  ta 
regards  them,  that  his  lordship  was  of  opinion  that 
the  land  sold  was  charged  with  an  annuity  of  £150 
per  annum  in  favour  of  each  of  the  testator's  said 
granddaughters  for  life,  and  after  her  death  for  her 
children. 

Warrington,  Q.C.,  and  Arkle,  for  the  applicant. 

Marten,  Q.C.,  and  Ingle  Joyce,  for  Anna  Hall  and 
her  children. 

Benshaw,  Q.C.,  and  E.  8.  Ford,  for  Ellen  Lloyd  and 
her  ohildren,  submitted  the  question  whether  the 
court  had  jurisdiction  to  discharge  the  annuities, 
seeing  that  other  persons  might  possibly  be  interested 
in  them  in  future,  and  referred  to  Curtit  v.  Sheffield, 
30  W.  B.  581,  21  Ch.  D.  1. 

Kekewich,  J. — It  is  somewhat  strange  that  appli- 
cations under  tins  section  of  the  Conveyancing  Act, 
1881,  are  so  seldom  made  to  the  court.  I  speak,  of 
course,  only  from  my  own  experience.  Though  I 
have,  no  doubt,  had  several  of  these  applications 
before  me,  I  remember  at  present  only  one  case 
which  came  on  in  chambers.  That  only  goes  to  show 
that  the  section  is  not  so  useful  as  the  Legislate™ 
contemplated.  It  is  a  remedial  enactment  far 
facilitating  the  sale  of  land.  Until  the  Act  was  pa=s*^ 
a  purchaser  might  object  to  complete  the  sale  if  the r* 
happened  to  be  any  incumbrance  such  as  a  small 
annuity  charged  upon  the  land  sold,  and  in  that  *aj 
got  off  his  bargain  untQ  an  indemnity  was  offered 
him.  It  is  possible  that  purchasers  do  not  make  th- 
diffioulty  often  because  they  know  that  it  can  b 
remitted  to  the  court  and  cleared  away,  and  that  is 
perhaps,  why  applications  of  this  kind  are  not  more 
frequent. 

I  am  bound  to  regard  it  as  a  remedial  Act,  to  whkh 
I  should  give  such  elasticity  as  the  words  pent:'. 
The  section  contemplates  the  existence  of  a  "  ch 
— in  the  earlier  part  of  the  section  it  is  cell*>i  m' 
'*  incumbrance."    It  presupposes  the  existence  til  »a 
incumbrance.    Whether  there  is  an  incumbrance   j 
not  cannot  be  determined  under  this  section      l£r 
Warrington  anticipated  that  objection,  and  ask  4  -  M 
an  amendment  of  the  summons  in  order  to  aJKulessfl 
first  from  the  construction  of  the  will  whether 
is  an  incumbrance.    That  is  quite  right,  and  I  d^  noC 
see  why  I  should  not  construe  it,  and  when  con 
then  use  the  Act  for  its  remedial  purpose. 

The  objection,  however,  is  taken  that  I  would  »jw 
be  deciding  as  to  future  interests.  But  however  "i±i 
may  be,  and  notwithstanding  the  distinction  in  \ 
v.  Sheffield,  the  court  has  of  late  years  been  disp  *al 
to  be  far  less  strict  than  formerly  with  regard 
interests,  and  has  recognized  the  advantage  of  d^oti  isg 
the  question  at  once  and  enabling  the  estate  hi  be 
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divided.  I  have  done  it  often  myself,  and  other 
judges  have  also  done  it  (sometimes  on  the  fiction  that 
it  is  intended  to  sell  at  onoe).  The  court  has  been  of 
late  yean  very  mnch  more  ready  to  decide  questions 
in/tduro  than  it  formerly  was.  Of  course  this  should 
pot  be  done  except  where  it  is  necessary ;  but  where 
is  it  more  necessary  than  where  a  vendor  wants  to  sell 
land  and  a  title  cannot  be  cleared  up  without  the 
unction  of  the  court  P 

The  section  itself  seems  to  support  that  view,  for  it 
ipealcs  of  land  subject  to  a  oharge  "  whether  payable 
or  not."  That  is,  it  contemplates  a  charge  payable 
tn  futuro.  It  provides  that  you  are  to  make  provi- 
sion for  a  charge  that  is  not  immediately  payable. 
Thus  the  section  seems  to  come  in  aid  of  the  greater 
elasticity  of  view  of  modern  times.  Therefore  I  think 
that  I  am  obliged  to  go  into  the  matter,  it  being  a 
great  convenience  to  enable  this  propertv  to  be  sold, 
and  on  the  other  hand  to  enable  the  vendors  to  get 
the  purchase -money.  There  will  be  a  declaration  that 
the  plaintiff  is  at  liberty  to  transfer  into  court  £6.250 
%b  per  cent.  Consols  to  the  account  of  each  of  the 
annuities  to  the  testator's  granddaughters  and  their 
respective  children ;  that  the  costs  of  these  ladies  and 
their  children  be  taxed  as  between  solicitor  and  client 
and  paid  by  the  applicant ;  and  that  on  such  transfer 
into  court  and  payment  of  costs  liberty  be  given  to 
apply  for  release  of  the  land  from  the  annuities. 

Solicitors  for  the  applicant,  Gibbons  &  Arkle,  Liver- 
pool. 

Solicitors  for  the  Halls,  Rowcliffes,  Rawle,  &  Co.,  for 
Holland  <fc  Rigby,  Ashbourne. 

Solicitors  for  the  Lloyds,  Paterson,  Snow,  Bloxam, 
4  Kinder,  for  Peele  &  Peele,  Shrewsbury. 


March  1. 


Chan.  Div.    i 
Kekewich,  J.  ) 

Groom  v.  Cheesewright.  (a.) 

Solicitor  and  client — Security  for  costs — Charging  order 
—Solicitors  Act,  1860  (23  &  24  Vict.  c.  127),  s.  28. 

The  court  will  not  make  a  charging  order  for  costs 
under  section  28  of  the  Solicitors  Act,  1860,  where  the 
solicitor  has  already  accepted  security  for  the  costs. 

Motion 

This  was  an  application  by  the  plaintiff's  solicitor 
for  a  charge  upon  certain  shares  and  other  property 
recovered  in  this  action  in  respect  of  his  costs  in  this 
action  as  the  plaintiff's  solicitor. 

The  action  had  been  commenced  to  recover  from 
the  defendants,  Cheesewright  and  Peterson,  certain 
shares  and  sums  of  money. 

Daring  the  continuance  of  the  action  the  plaintiff 
had  executed  a  mortgage  to  one  Maocall,  whereby  he 
assigned  to  Maocall  (inter  alia)  the  cash  and  shares 
cooung  from  the  defendants  upon  trust  in  the  first 
place  to  secure  to  the  applicant  the  payment  of  his 
costs,  charges,  and  expenses  due  or  to  become  due  in 
the  said  action,  and  afterwards  for  securing  payment 
of  certain  scheduled  debts. 

The  action  was  continuing  as  against  the  defendant 
Paterson,  but  had  been  settled  so  far  as  regards 
Cheesewright  by  the  delivery  of  a  certain  number  of 
the  shares  in  question  to  the  applicant  on  behalf  of 
the  plaintiff. 

Benshaw,  Q.C.,  and  Macpherson,  for  the  applicant. 
—We  are  entitled  to  a  oharge  under  section  28  of  the 
Solicitors  Act,  1860. 

(a.)  Reported  by  F.  T.  Dtjka,  Esq.,  Barrister-at- 
Law. 


C.  E.  E.  Jenkins,  for  the  plaintiff. 

Renshaw,  Q.C.,  replied. 

Kekewioh,  J. — In  this  case  I  have  before  me  a 
point  not  covered  by  authority.  The  plaintiff  gave 
his  solicitor,  during  the  progress  of  the  action,  a 
oharge  for  his  costs  on  the  property  to  be  recovered 
in  the  action,  and  by  the  deed  he  assigned  to  a 
trustee  not  only  the  property  which  might  be 
recovered  in  the  action,  but  also  other  property  upon 
trust  in  the  first  place  to  secure  to  the  solicitor  his 
costs,  charges,  and  expenses  in  connection  with  the 
action.  Subject  to  the  trustee's  costs,  charges,  and 
expenses,  the  solicitor  has  accepted  a  first  oharge  unon 
this  property  and  he  is  now  asking  for  a  charging 
order  upon  the  same  property. 

The  intention  of  the  Legislature  under  this  Act  is 
to  give  the  solicitor  an  ancillary  right,  and  not  to 
displace  the  liability  of  the  client  to  pay  the  solicitor 
out  of  his  own  pocket,  and  it  has  been  doubted 
whether  a  charging  order  ought  to  be  made  at  all 
where  the  client  is  a  responsible  person  well  able  to 
pay.  It  was  not  intended  that  the  right  of  the 
solicitor  to  a  charging  order  should  be  absolute,  but 
that  it  should  be  a  right  ancillary  to  his  right  to  be 
paid  on  his  retainer.  On  the  general  principle  that 
for  a  solicitor  to  accept  security  for  his  costs  is 
inconsistent  with  his  right  to  payment  otherwise,  it 
Beems  to  me  that  the  applicant  has  put  it  out  of  his 
power  to  get  the  order  he  now  asks. 

Application  refused,  without  costs. 

Solicitors,  E.  Kimber ;  H.  W.  Christmas. 


April  5. 


Chan.  Div.  I 

Eomer,  J.  (for  Chitty,  J.)  J 

In  re  Wylie. 
Wylie  v.  Moffat,  (a.) 

Married  woman—Will— Wills  Act,  1837  (1  Vict.  c.  26), 

s.  24— Married  Women's  Property  Act,  1893  (56  <ft 

57  Vict.  c.  63),  s.  3. 

Section  3  of  the' Married  Women's  Property  Act,  1893, 
applies  to  every  wiU  of  a  married  woman  who  dies  after 
the  coming  into  operation  of  the  Act, 

Held,  therefore,  that  the  will  of  a  married  woman 
dying  after  the  Married  Women's  Property  Act,  1893, 
made  during  coverture  and  before  the  Act%  and  not  re- 
executed  or  republished  after  the  death  of  Iter  husband, 
passed  all  the  estate,  whether  separate  or  other,  of  the 
testatrix. 

Summons. 

The  testatrix  was  married  to  Mr.  Wylie  in  1834. 
By  her  wiU,  made  in  1862,  and  a  codicil  made  in 
1884,  she,  in  the  event  of  her  surviving  her  husband,  in 
effect  gave  all  her  property  upon  trust  for  the  defend- 
ant, her  nephew,  for  life,  and  after  his  death  for  his 
eldest  son  absolutely.  Mr.  Wylie  died  in  1887. .  The 
testatrix  died  in  May,  1894.  She  was  at  the  date  of 
her  death  entitled  to  some  £30,000,  including  savings 
out  of  her  income,  which  were  not  her  separate  pro- 
perty at  the  dates  of  the  will  and  codicil. 

The  question  arose  whether  the  will  and  codicil  of 
the  testatrix  operated  to  pass  all  the  personal  estate 
of  which  the  testatrix  was  possessed  at  her  death, 
or  only  so  much,  if  any,  as  was  her  separate  estate  at 
the  time  of  her  making  the  will  and  codicil. 

By  section  24  of  the  Wills  Act,  1837,  it  was  enacted 
that  every  will,  with  respect  to  the  property  com- 

(a.)- Reported  by  J.  F.  Waley,  Esq.,  Barrister- 
at-Law. 


4?6 


THE  WEEKLY  REPORTER.      [u**,**.]     VoLXLm. 


High  Cottbt. 


Is  bjs  Wtleb. — Is  re  London  Metallurgical  Co. 


High  Ootot. 


prised  in  it,  shall  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the 
will.  By  section  3  of  the  Married  Women's  Property 
Act,  1893,  it  is  provided  that  section  24  of  the  Wills 
Act,  1837,  shall  apply  to  the  will  of  a  married  woman 
made  during  coverture,  whether  she  is  or  is  not 
possessed  of  or  entitled  to  any  separate  property  at 
the  tone  of  making  it ;  and  such  will  shall  not  require 
to  be  re-executed  or  republished  after  the  death  of  the 
husband. 

Davenport,  for  the  plaintiff,  the  executor  and  trustee 
of  the  will. 

FarwelU  Q.C.,  and  F.  L.  Wright,  for  the  bene- 
ficiary.— Section  3  of  the  Act  of  1893  amends  the 
Wills  Act,  and  the  testatrix  having  died  after  the 
amending  enactment,  that  enactment  applies,  and  all 
the  testatrix's  property  passes  to  her  legatees. 
There  are  no  words  in  section  3  like  "  hereafter  "  in 
section  1,  and  "  now  or  hereafter"  in  section  2. 

They  referred  to  the  Married  Women's  Property 
Aot,  1882,  ss.  1,5,  and  the  oases  of  Willock  v.  Noble, 
23  W.  E.  809,  L.  B.  7  H.  L.  580 ;  In  re  Cuno,  Mans- 
field  v.  Mansfield,  43  Ch.  D.  12,  38  W.  B.  Dig.  125 ; 
In  re  Bowen,  James  v.  James,  [1892]  2  Ch.  291,  40 
W.  E.  Dig.  142 ;  and  In  re  Bridget,  Brompton  Hospital 
v.  Lewis,  42  W.  E.  179,  [1894]  1  Ch.  297. 

Byrne,  Q.C.,  and  Claustm,  for  the  next  of  kin. — 
The  Act  of  1893  cannot,  in  the  absence  of  express 
words  showing  such  an  intention,  affect  an  instru- 
ment made  before  it  came  into  operation.  It  only 
applies  to  wills  executed  after  the  Act.  Moreover, 
the  cases  show  that  the  section  should  be  construed  as 
confined  in  its  operation  to  the  separate  property  of 
the  wife. 

Eombb,  J. — In  my  opinion  section  3  of  the  Act  of 
1893  applies  to  every  will  of  a  married  women  who  dies 
after  the  coming  into  operation  of  the  Act.  This  is  a 
beneficial  enactment,  and  its  operation  ought  not  to 
be  cut  down  without  cogent  reason.  Having  heard 
all  that  can  be  urged  to  the  contrary,  I  can  see  no 
good  or  cogent  reason  for  outting  down  the  section. 
I  am  asked  to  construe  the  section  as  if  the  words 
"  made  after  the  passing  of  this  Act"  were  inserted 
after  the  word  "  will."  I  do  not  think  that  construc- 
tion right.  There  is  nothing  which  justifies  the 
insertion  of  any  words.  I  therefore  make  a  declara- 
tion that  the  will  and  codicil  passed  all  the  property, 
whether  separate  or  other,  of  the  testatrix. 

Solicitors,  Edward  F.  Turner;  Stileman,  Neate,  & 
Toynbee,  for  Toynbee,  Larken,  <fc  Toynbee,  Lincoln. 


The  liquidator  had  a  sum  of  money  in  hand,  but  tin 
costs  of  realization  in  the  winding  up  had  not  been  paid, 
and  a  similar  order  to  the  applicants,  and  prior  in  date, 
had  been  obtained  by  another  person.  There  were  also 
some  claims  put  forward  by  the  liquidator,  in  resped  of 
which  he  had  to  give  security  for  costs. 

Held,  that  the  matter  ought  to  be  referred  back  to  j 
chambers,  with  liberty  to  the  liquidator  to  bring  to  tfe 
attention  of  the  registrar  any  present  claims  or  right*  to  . 
immediate  payment,  and  that,  if  there  was  a  sufieiest  j 
sum  to  warrant  payment  to  tlte  applicant  of  his  cotfe,  it 
was  to  have  them ;  if  there  was  not  such  a  sum,  then 
could  be  no  order  for  immediate  payment ;  but,  even  w 
the  latter  case,  the  right  of  payment  ought  not  to  be  post- 
poned indefinitely. 

In  re  Home  Investment  Society,  28  W.  R.  576,  14 
Ch.  D.  167,  and  In  re  Dominion  of  Canada  Plumbago 
Co.,  32  W.  B.  425,  27  Ch.  D.  SS,  followed. 

Ex  parte  Peroival,  L.  B.  6  Ea.  519,  17  W.  E.  GL 
Dig.  76 ;  and  In  re  Dronfield  Sukstone  Coal  Co.,  31 
W.  R.  671,  23  Ch.  D.  511,  notfoUowed. 

This  was  a  summons  taken  out  in  the  winding  up  of 
the  above-named  company  by  George  Marcos  Pinnr, 
asking  for  an  order  that  the  liquidator  might  \» 
ordered  forthwith  to  pay  to  the  applicant  out  of  tat 
assets  of  the  company  the  sum  of  £J  3  2s.  2<L,  tfc  , 
amount  of  the  applicant's  taxed  costs  under  an  ordsr 
dated  the  11th  of  April,  1894,  and  also  to  pay  to  tat 
applicant  the  oosts  of  this  application  personally.  Tbft 
order  to  wind  up  the  company  was  made  on  the  18tk 
of  May,  1893.  The  applicant,  on  the  23rd  of 
February,  1894,  took  out  a  summons  to  have  his 
removed  from  the  list  of  oontributories  of  the 
pany. 

On  the  11th  of  April,  1894,  an  order  was 
acceding  to  bis  application,  and  it  was  ordered  that  ■ 
the  liquidator  should,  Out  of  the  assets  of  the  con-! 
P^y.  P*y  to  the  applicant  his  taxed  oosts  of  tat 
application ;  and  the  liquidator's  costs  of  the  apptiofj 
taon,  including  what  he  should  so  pay  to  the  a^sV 
cant  in  pursuance  of  that  order,  were  to  be  his  A~ 
in  the  winding  up  of  the  company. 

The  liquidator  had  a  sum  of  £974  13s.  in  hand,  bsJ 
the  oosts  of  realization  in  the  winding  up  had  M 
been  paid,  and  a  .similar  order  to  the  applicant's  a* 
prior  in  date  had  been  obtained.  The  liquidator  ai 
commenced  three  actions,  in  each  of  which  he  sfl 
been  required  to  pay  into  court  money  aa  security " 
oosts. 


Chan.  Div.  \  Feb.  27; 

Vaughan  Williams,  J.  $  March,  13,  20,  21. 

In  re  London  Metallurgical  Co.  (a.) 

Company — Winding  up — Successful  litigant — Costs  of — 
Priority — Immediate  payment—  Companies  ( Winding- 
up)  Bules,  1890,  r.  31. 

A.  obtained  an  order  that  his  name  sKould  be  removed 
from  the  list  of  contributories  of  a  company  which  was 
being  wound  up,  and  that  the  liquidator  should,  "  out  of 
the  assets  of  the  company,"  pay  the  applicant  his  taxed 
costs  of  the  application.  The  liquvlator  having  refused 
to  pay,  except  in  due  course  of  administration  in  the 
winding  up,  A.  took  out  a  summons  asking  that  the 
liquidator  might  be  ordered  to  make  immediate  payment. 

(a.)  Reported  by  V.  de  S.  Fowxe,  Esq.,  Barrister- 
at-Law. 


Younger,  for  the  summons,  referred  to  In  re 
Investment  Society,  28  W.  B.  576,  14  Ch.  D.  167,  Vt 
In  re  Dronfield  Silkstone  Coal  Co.,  31  W.  K.  671, 
Ch.  D.  511 ;  In  re  Dominion  of  Canada  Plumbago  d 
32  W.  B.  425,  27  Ch.  D.  33 ;  In  re  Staffordshire  tf 
and  Coke  Co.,  [1893]  3  Ch.  523 ;  Companies  ' 
1862,  s.  110. 


Ashton  Cross,  for  the  liquidator. — When  ax 
made  to  pay  out  of  the  assets,  all  persons 
such  orders  are  entitled  to  be  paid  rateably  oat  of  1 
assets  as  soon  as  they  are  ascertained,  bat  1 
"  forthwith."  The  assets  are  a  fund  the  court  fcefl 
administer,  and  ought  to  be  distributed 
with  regard  to  the  statutory  priorities^  If  this  «i 
not  so  there  would  be  a  scramble  to  get  orders,  I 
sections  35  and  87  of  the  Companies  Act,  1862,  w 
enacted  to  prevent  such  a  scramble.  Orders  to] 
out  of  the  assets  give  no  priority.  la.  Ex  p 
Perceval,  L.  B.  6  Eq.  519,  17  W.  R.  Ch.  Dig. 
the  facts  were  similar  to  those  in  the  present  ej 
The  right  is  only  a  right  to  be  paid  in  doe  em 
of  administration:  Cape  Breton  Co,  v.  Fen*, 
W.  B.  386,  17  Ch.  D.  198,  205.  It  can  never  \ 
been  meant  that  each  successive  applicant  she 
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help  himself  out  of  the  assets.  The  liquidator  must 
vui  to  see  if  the  assets  are  sufficient  for  all  the 
hoHen  of  such  orders,  as  in  the  present  case,  for 
if  they  are  not  sufficient  they  will  have  to  be 
reduced  rateably.  The  decision  of  Chitty,  J.,  in 
In  re  Dronfield  Silkstone  Coal  Co.  is  a  composite 
decision.  One  part  of  the  decision  has  been  ques- 
tioned, but  the  main  part  of  the  decision  stands, 
tint  all  costs  to  be  paid  out  of  assets  must  be  paid 
mi  passu,  without  regard  to  the  dates  of  the  orders. 
[Fatohak  Williams,  J. — Supposing  the  winding  up 
extends  over  ten  years,  what  happens  then  P]  Special 
cncomstances  must  be  dealt  with  on  special  applica- 
tions. Here  the  question  is  as  to  the  common  prac- 
tice. If  the  first  comer  is  allowed  to  seize  on  the 
assets  it  would  be  impossible  to  do  equity  between 
tfo  successive  comers.  In  re  Dronfield  Silkstone  Co. 
applies  to  costs  incurred  in  the  winding  up  that  can 
he  dealt  with  without  bringing  aotions  outside  the 
winding  up.  The  case  of  In  re  Dominion  of  Canada 
PUmbago  Co.,  relied  on  by  the  other  side,  is  based  on 
two  misunderstandings,  and  is  not  consistent  with 
ater  decisions  of  Pearson,  J.  The  first  misunder- 
itanding  is  that  of  the  decision  of  Lord  Cairns  in 
hulk's  case,  16  W.  B.  170,  L.  E.  3  Ch.  App. 
26.  That  is  a  decision  in  external  litigation  where 
be  company  itself  is  litigant.  Secondly,  Pear- 
si,  J.,  treats  an  order  on  the  liquidator  to  pay 
nd  recoup  himself  as  if  it  were  the  same  thing 
I  an  order  to  pay  out  of  the  assets.  The  Court  of 
(peal  disapproved  of  the  learned  judge's  grounds 
frhis  decision.  Pearson,  J.,  in  Batten  v.  Wedgwood 
brf  Co.,  33  W.  B.  303,  28  Ch.  D.,  at  p.  325,  directs 
sts  of  realization  to  be  paid  first,  as  being  a  neces- 
*y  preliminary  to  constitute  the  fund  to  be  distri- 
tfea.  This  is  inconsistent  with  the  former  decision 
Pearson,  J.,  but  is  correct.  See  also  Smallpage 
d  Rrandoris  case,  30  Ch.  D.,  at  p.  604,  34  W.  E.  Dig. 
.  [Vaughan  Williams,  J.— The  different  kinds  of 
lers  were  never  intended  to  give  different  priorities.] 
tiering  payment  at  once,  without  regard  to  subse- 
ent  comers,  is  to  give  priority,  and  to  order  a  liquida- 
r  to  pay  personally  is  an  order  for  immediate  pay- 
si,  which  would  give  priority.  [Vaughan  Williams, 
referred  to  section  1,  sub-sections  2  and  3,  of  the 
fafisrential  Payments  in  Bankruptcy  Act,  1888] 
■ftWy-Jbnes  &  Dale's  case,  [1895]  1  Ch.  333,  shows 
ft  the  Court  of  Appeal  recognizes  a  broad  distinction 
ween  an  order  to  pay  out  of  the  assets  and  an 
er  that  the  liquidators  pay  personally.  The  case 
me  applicant  is  based  on  a  confusion  of  these  two 
prs.  Perhaps  all  the  cases  are  now  superseded  by 
>  31  of  the  Companies  (Winding-up)  Rules,  1890. 
ttder  to  ascertain  what  the  assets  are  you  must 
S  recourse  to  the  statutory  definition  contained  in 
\  31.  The  liquidator  must  provide  for  the  Board 
hade  fees  before  he  pays  anyone,  except  there  is 
s  special  order  of  the  court.  [Vaughan  Wil- 
is, J. — The  onus  of  showing  special  circumstances 
I  the  liquidator.]  It  would  be  most  inconvenient 
|seloee  the  state  of  the  liquidation.  The  time  of 
sent  under  an  order  to  pay  out  of  the  assets 
■  only  when  it  can  be  ascertained  what  the  prior 
bps  are,  and  that  there  are  assets  to  meet  them. 
Esse  orders  are  treated  as  orders  for  immediate 
sent  winding  up  will  become  impossible. 

tasger,  in  reply. — Ex  parte  Percival  is  no  longer 
parity.  Bule  31  of  the  Rules  of  1890  contains 
turds  '*  subject  to  any  order  of  the  court.*1 
store  the  old  practice  remains. 
\  also  referred  to  In  re  South  Kensington  Co- 
(fee  Stares,  29  W.  B.  662,  17  Ch.  D.  161. 

OT2HA2T     Williams,    J. — Before   dealing    with 
application    I    will    endeavour    to   state   the 


principles  on  whioh  the  court  proceeds  in  these 
matters,  because  oases  in  which  the  court  has  to  deal 
with  the  costs  of  litigants,  who  are  successful  as 
against  the  liquidator,  are  of  frequent  occurrence. 
If  what  I  state  is  in  accordance  with  what  has  been 
laid  down  in  the  Court  of  Chancery  and  the  Chancery 
Division  it  will  be  a  guide  in  the  future,  and  if  not, 
the  liquidator  can  obtain  a  review  of  my  decision 
elsewhere.  It  was  at  one  time  contended  that  the 
terms  of  the  Companies  Act,  1862,  were  such  that  a 
successful  litigant  m  proceedings  with  the  liquidator, 
or  with  the  company  through  its  liquidator,  or  with 
the  company  after  liquidation  had  begun,  had  to 
come  in  and  prove  in  respect  of  his  claim  with  the 
creditors  of  the  company  who  were  such  at  the  date 
of  the  order  for  winding  up.  But  that  contention 
was  disposed  of  by  Matins,  V.C.,  in  In  re  Home 
Investment  Society. 

I  start,  therefore,  with  the  proposition  that  suc- 
cessful litigants  and  other  persons  who  become 
creditors  after  the  winding-up  order  are  primd 
facie  entitled  to  be  paid  in  full,  and  I  do  not  under- 
stand that  this  is  disputed  by  Mr.  Ashton  Cross. 
Thus  two  steps  have  been  taken  in  the  line  of  reason- 
ing—(1)  that  the  successful  litigant  is  not  in  com- 
petition with  the  creditors,  and  (2)  that  primd  facie  he 
is  to  be  paid  in  full.  Questions  of  priority  may  arise, 
but  they  can  only  do  so  when  there  is  a  deficiency  in 
the  estate,  and  not  where  everybody  can  be  paid  in 
full.  Then  out  of  what  are  the  successful  litigants  to 
be  paid  P  They  are  to  be  paid  out  of  the  assets  of  the 
company,  though  of  course  an  order  may  be  made 
going  beyond  that,  and  directing  the  liquidator  to 
pay  them  personally.  The  assets  of  the  company 
are  being  administered  by  the  court;  and  thus  one 
arrives  at  a  fund  to  be  applied,  having  regard  to 
the  rules  by  whioh  the  administration  is  to  be 
governed.  In  this  way  questions  of  priority  have 
arisen.  Ex  parte  Smith,  L.  B.  3  Ch.  App.  125, 
decides  at  least  this  —  that  a  successful  litigant 
in  proceedings  commenced  after  a  winding-up  order 
has  been  made,  has  priority  over  the  general  costs  of 
liquidation.  To  my  mind  that  is  laid  down  in  the 
very  plainest  manner  by  Lord  Cairns,  and  subsequent 
cases  recognize  that  he  did  so.  That  proposition  was 
affirmed  in  In  re  Home  Investment  Society  and  also  in 
In  re  Dominion  of  Canada  Plumbago  Co.,  certainly  by 
Pearson,  J.,  and,  as  I  read  it,  by  the  Court  of  Appeal 
also.  I  am  only  concerned  here  to  show  that  by  a 
long  and  uninterrupted  stream  of  authority  a  success- 
ful litigant  has  been  held  entitled  to  be  paid  his  costs 
in  priority  to  the  general  costs  of  liquidation,  and, 
that  being  so,  I  will  not  at  present  consider  what 
particular  costs  come  before  or  rank  pari  passu  with 
his  costs.  If  there  are  any  such  other  costs,  what  is 
the  right  of  the  successful  litigant,  and  has  he  a  right 
to  immediate  payment  F  Primd  facie  he  has.  If  the 
•state  is  solvent,  in  practice  he  obtains  immediate 
payment,  although  that  does  net  show  that  he  has  a 
right  to  it.  I  cannot  understand  why  he  should  not 
be  paid  at  once.  If  the  estate  is  insolvent  there  must 
necessarily  be  an  abatement;  but  even  then,  until 
insolvency  is  shown,  the  right  of  the  successful  liti- 
gant is  to  be  paid  in  full ;  although  I  recognize  that 
the  fact  of  the  fund  being  in  court  makes  a  difference, 
because  the  litigant  has  not  to  stretch  his  hand  to 
seize  the  property  of  the  company,  and  the  court 
must  be  satisfied  as  to  his  right  before  it  allows  him 
to  be  paid.  That  being  his  primd  facie  right,  the 
onus  is  on  the  liquidator  to  show  that  the  condition 
of  the  assets  is  such  that  the  successful  litigant  is  not 
entitled  to  what  would  primd  facie  be  his  right.  It 
may  be  that  the  costs  of  the  winding-up  petition 
have  not  been  paid,  in  which  case  the  court  will  post- 
pone payment  of  his  costs  till  those  costs  have  been 
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paid.  But  the  onus  is  on  the  liquidator  to  show  that 
the  convenient  course  of  immediate  payment  should 
not  be  followed.  If  the  liquidator  shows  that  there 
are  persons  who  have  a  prior  right  to,  or  who  are 
entitled  part  passu  with,  the  successful  litigant,  the 
court  will  not  make  any  order  in  his  favour  without 
providing  for  their  claims. 

In  the  present  case  I  am  told  that  there  is  some 
gentleman  who  has  obtained  an  order  for  payment  of 
costs  which  is  prior  in  date  to  the  order  obtained  by 
the  applicant.  I  quite  agree  that  priority  in  the 
date  of  the  order  makes  no  difference.  When  once  a 
person  is  in  a  position  to  say,  "lam  entitled  to  rank 
on  this  fund  "  he  and  all  other  persons  in  the  same 
position  must  be  dealt  with  on  a  footing  of  equality 
irrespective  of  the  dates  of  their  judgments.  The 
obtaining  of  the  order  for  costs  creates  no  sort  of  a 
charge  on  the  assets,  but  I  cannot  'see  that  Cape 
Breton  Co,  v.  Fenn  decides  more  than  that.  Jessel, 
M.R.,  said  in  that  case:  "  Upon  that  application  an 
order  was  made  that  Mr.  Rooney's  costs  should  be 
paid  to  him  out  of  the  assets  of  the  company.  It  is 
well  known  that  such  an  order  does  not  create  a 
charge  on  the  assets ;  it  limits  the  right  of  the  person 
in  whose  favour  it  is  made  to  payment  out  of  the 
assets,  but  it  does  not  create  a  oharge  on  them.  If  it 
did,  the  persons  in  whose  favour  such  orders  were 
made  would  have  priority  according  to  the  dates  of 
their  orders,  but  that  is  not  so.  In  many  cases  the 
liquidator  has  priority  over  all  these  orders,  even  for 
subsequent  costs.  The  order  does  not  create  a  oharge 
on  the  assets,  but  gives  a  right  to  get  paid  out  of  the 
assets  in  due  course  of  administration."  The  remarks 
of  Jessel,  M.B.,  in  that  case  only  show  that  when 
there  is  an  insolvent  fund,  and  various  claimants  are 
entitled  to  rank  on  that  fund,  the  date  of  the  order 
gives  no  priority.  The  liquidator  seeks  to  treat  that 
case  as  a  decision  that  a  successful  litigant  who  gets 
an  order  for  costs  is  not  entitled  to  payment  until 
provision  has  been  made  for  the  whole  costs  of  the 
liquidation,  including  contingent  debts,  and  fresh 
debts  incurred  and  to  which  priority  is  given  under 
rule  31  of  the  Rules  of  1890,  or  the  general  practice 
of  the  Chancery  Division.  I  do  not  understand  the 
case  to  decide  anything  of  the  kind,  and  I  am  not 
going  to  hold  that  the  right  to  payment  is  post- 
poned until  all  the  claims  in  the  winding  up  have 
come  in.  I  hold  that  the  order  gives  the  right  to 
immediate  payment  in  full,  primd  facie,  or  that  if 
there  are  other  persons  who  have  existing  claims 
prior  in  right  or  equal  to  his  own,  then  he  can 
only  get  payment  subject  to  their  priority  or  on  an 
equality  with  them.  It  is  said  that  Lord  Romilly 
decided  in  Ex  parte  Percival,  that  the  litigant 
was  not  entitled  to  immediate  payment,  and  that 
no  order  for  payment  to  him  could  be  made  while  the 
liquidator's  remuneration  remained  unpaid;  and  it 
seems  to  me  that  he  did  so  decide.  But  I  cannot 
agree  that  that  decision  was  recognized  as  correct  by 
the  Court  of  Appeal  in  In  re  Dominion  of  Canada 
Plumbago  Co.  When  that  case  was  before  Pearson,  J., 
he  said  in  terms  that  the  litigant  was  entitled  to  be 
paid  forthwith,  and  that  means,  of  course,  in  con- 
junction with  others  in  the  same  position  and  subject 
to  abatement  in  case  of  deficiency. 

But  it  is  said  that  the  Lords  Justices  went  on  a 
different  principle,  and  followed  Ex  parte  Percival.  It 
seems  to  me  that  they  did  nothing  of  the  kind.  [His 
lordship  discussed  the  facts  of  In  re  Dominion  of 
Canada  Co.,  and  continued : — ]  Smallpage  and 
Brandon*8  cases,  were  then  relied  on,  but  have 
nothing  whatever  to  do  with  the  present  case. 
If  a  trustee  in  bankruptcy  is  a  litigant  and  is 
unsuccessful,  he  is  made  personally  liable  for  costs, 
but  it  is  not  so  with  liquidators.    The  person  who  has 


dealt  with  the  syndicate  or  estate  is  left  to  come  upon 
the  estate ;  but,  even  in  bankruptcy,  cases  sometimes 
arise  of  trustees  declining  to  embark  in  Htig&tuA, 
because  they  may  be  made  personally  responsible  for 
costs,  in  which  case  the  creditors  often  come  forwwd 
and  indemnify  them.  It  is  said  that  if  liquidates 
were  bound  at  once  to  pay  the  costs  of  suooenfol 
litigants,  windings  up  would  soon  come  to  an  end 
But  that  is  not  so.  If  necessary  creditors  in  liquida- 
tions, as  in  bankruptcy,  must  provide  an  indemnity 
fund.  If  the  result  of  the  rule  of  practice  I  am  laying 
down  is  that  where  liquidators  start  proceedingi 
knowing  there  is  no  estate  on  which  the  advene 
litigant  can  come,  creditors  should  find  that  liquidator 
will  not  go  on  without  an  indemnity  fund,  so  much 
the  better.  I  am  not  to  be  deterred  by  being  told 
that  liquidators  of  insolvent  estates  will  be  detemA 
from  bringing  actions  which  may  swallow  up  the 
assets. 

Having  laid  down  the  rule  which  I  think  oogtt 
to  prevail,   I  now  propose  to  say  a  word  or  two 
about  the  practice  as   now  existing  under  rale  31 
of    the    Companies    (Winding-up)   Rules   of  1890. 
What  I  have  said  before  relates    to    the  pnotiee 
before  that  time.    As  I  understand  the  decisioQtto 
which  I  have  referred,  the  result  was  that,  prior  to  1890, 
if  oosts  were  ordered  to  be  paid  out  of  the  assets  to  » 
successful  litigant,  such  litigant  was  entitled  to  pay* 
ment  in  full,  and  if  the  estate  was  insolvent  or  insuffi- 
cient, then  his  right  was  to  be  paid  in  priority  to  the 
general  oosts  of  the  liquidation,  and  also  in  priority 
to  the  remuneration  of  the  liquidator.     Practically, 
therefore,  such  costs  came  first  after  the  costi  of  the 
petition  to  wind  up  the  company.      When  those  were 
once  paid  there  was  nothing  else  before  those  ooas. 
A  question  sometimes  arises  with  regard  to  the  cost  * 
of  the  realization.      Of  course  no  one  would  suppost 
that  he  could  go  against  the  gross  assets ;  the  ost 
assets  are  all  that  he  could  go  against,  and  the  oossv 
of  a  8ucces8f  ul  litigant  would  thus,  if  the  oosts  of  Is* 
realization  be  taken  into  account,  come  in  the  thai 
place,  not  in  the  second.      Subject  to  those  costs,  "* 
seems  to  me  that  the  position  of  a  successful  litif 
was,  as  regards  priority,  before  the  rules  of  I 
in  the  second  place.      Then  was  there  any  ~~ 
to  his  right  of  immediate  execution  ?    The 
that  question  is  that  if  there  were  other 
with  an  equal  or  a  prior  right  to  him  he  could 
have    had   execution    without   providing    far 
claims.      Then  came  rule  31  of  1890.       It  is  to 
observed  that  the  costs  of  a  successful  litigant  are 
mentioned  there  at  all,  nor,  in  my  opinion,  wen  I 
intended  to  be  mentioned.     They  were  provided 
by  the  words  "  subject  to  any  order  of  the  oo 
The  question  is  what  a  litigant  gets  when  his 
are  ordered  to  be  paid  out  of  the  assets  of  the 
pany,   and  the  whole  of  the  rule  as  to  prion 
subject  to  that.      So  the  costs  of  a  suooe 
come  in  the  same  place  as  before  the  roles  were 
Then,  as  regards  the  present  case,  it  has  been  ~ 
to  my  attention  that  there  are  certain  persons 
have  got  orders  which  will  rank  in  equality  with 
of  the  present  olaimant.     It  has  also  come  to 
notice  that  there  are  outstanding  claims;  them 
said  to  be  three,  put  forward  by  the  liquidator*] 
respect  of  which  he  had  to  give  security  for 
suppose  he  did  that  out  of  the  estate.     £  do  not 
how  that  is,  and  I  decide  nothing  as  to  his 
do  so.     I  am  also  told  that  there  are  other 
which  may  have    to  be    gone  into.       There 
hand  a  sum    of  a  little  more  than  £1,000, 
would    be    primd   facie    sufficient     to    pay 
oosts,  but    I  do  not  dispose  of   that  matter 
What  I  propose  to  do  is  to  order  that  this  e_ 
be  referred  back  to  chambers,  with  liberty  to 
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liquidator,  to  bring  to  the  attention  of  the  registrar 
any  present  claims,  or  present  orders,  or  rights  to 
immediate  payment ;  and  if  it  appears,  after  taking 
all  that  into  consideration,  that  there  is  a  sufficient 
nun  to  warrant  the  payment  to  this  applicant  of  his 
cost*,  then  he  may  have  them.  If  it  appears  that 
there  is  not  a  sufficient  sum,  then  I  cannot  make  any 
order  for  immediate  payment.  At  the  same  time  I 
do  not  think  that,  even  in  such  case,  the  present 
applicant,  who  has  got  an  order  for  payment,  is  to 
have  his  right  of  payment  postponed,  while  the  whole 
of  the  assets  may  be  wasting  away  in  the  sunshine  of 

S nidation.  I  think  that  the  applicant  and  those 
to  are  in  the  same  position  as  he  is,  ought  to  have 
an  opportunity  of  having  some  time  fixed  when  the 
fund  available  should  be  distributed,  so  I  order  that, 
in  case  the  registrar  comes  to  the  conclusion  that 
there  is  not  a  sufficient  sum  to  allow  payment  of  these 
costs,  he  should  send  the  matter  back  to  me  with  a 
certificate  of  what  the  sum  is  and  what  claims  on  it 
there  are,  and  I  will  then  see  what  can  be  done.  The 
costs  of  both  applicant  and  liquidator  must  be  paid 
out  of  the  assets. 

His  lordship  added  that  if  there  were  Board  of 
Trade  fees  immediately  payable  the  registrar  was  to 
take  them  into  account,  but  he  was  not  to  regard 
future  Board  of  Trade  fees. 

Solicitors,  Wynne,  Holme,  &  Wynne ;  <?.  R.  Grant 
&Co. 


Q.  B.  Div.  I  .     A  oa 

(Day  and  Wright,  JJ.)  J  A*™  26- 

Mobgan  v.  Jackson,  (a.) 
Landlord  and  tenant  —  Game—  Agreement  by  tenant 
occupier  to  let  the  t%  sole  right  of  killing  all  winged 
game,  hares,  and  rabbits  "  on  farm  land  to  a  person 
Uher  than  his  landlord— Ground  Game  Act,  1880  (43 
*  44  Vict.  c.  47),  88.  1-3. 

Section  3  of  the  Ground  Game  Act,  1880,  applies  only 
to  an  agreement  made  as  between  a  tenant  and  his  land- 
lord whereby  the  tenant  agrees  to  divest  himself  of  his 
right  to  take  the  ground  game,  and  does  not  prevent  a 
tenant  occupier  from  assigning  any  sporting  rights  he 
may  have  to  a  third  party  for  money  value. 
^  Appeal  from  a  decision  of  his  Honour  Judge  Owen, 
sitting  at  the  Monmouth  County  Court,  who  had 
nonsuited  the  plaintiff  in  an  action  in  which  he 
•ought  to  recover  from  the  defendant  £40,  being 
the  balance  due  for  rent  under  a  lease  of  the 
•porting  rights  over  a  farm  of  which  the  plaintiff  was 
the  tenant. 

The  facts,  which  were  not  in  dispute,  were  as 
follows: — Llantellan  Farm,  in  Monmouthshire,  was 
the  property  of  a  Mrs.  Beavan,  and  some  years  ago 
the  plaintiff  Morgan  became  her  tenant  from  year 
to  year,  having  the  right  of  shooting  over  the  farm 
independently  of  the  Ground  Game  Act,  1880.  In 
1889  Morgan  agreed  with  Jackson,  a  neighbour- 
ing farmer,  to  lease  him  his  snorting  rights,  and 
an  agreement  was  made  by  the  parties  themselves 
which  contained  agreements  to  the  effect  that  the 
defendant  Jackson  should  have  the  "sole  right  of 
tilling  all  winged  game,  hares,  and  rabbits"  on 
Uantellan  Farm ;  that  the  lessor  should  preserve  the 
game;  that  the  defendant  should  pay  him  for  the 
•hooting  £15  at  the  end  of  each  season.  Each  party 
had  the  right  to  terminate  the  agreement  by  giving 
two  years*  notice  in  writing.      Such  a  notice  was 

(a.)  Reported  by  Ebskike  Beid,  Esq.,  Barrister- 
at-Law. 


duly  given  by  the  plaintiff  in  February,  1892.  Jack- 
son had  shot  over  the  farm  for  five  years,  and  paid 
as  rent  at  different  times  £35.  It  was  admitted  by 
the  defendant  at  the  trial  that  if  the  lease  was  not 
void  under  section  3  of  the  Ground  Game  Act,  1880, 
the  amount  claimed  was  due.  That  section  provides 
that  "every  agreement,  condition,  or  arrangement 
which  purports  to  divest  or  alienate  the  right  of  the 
occupier,  as  declared,  given,  and  reserved  to  him  by 
this  Act,  or  which  gives  to  such  occupier  any  ad- 
vantage in  consideration  of  his  forbearing  to  exercise 
suoh  right,  or  imposes  upon  him  any  disadvantage 
in  consequence  of  his  exercising  such  right,  shall  be 
void." 

A.  G wynne  James,  for  the  appellant. — The  county 
court  judge  was  wrong  in  deciding  that  the  agree- 
ment was  made  for  an  illegal  consideration  and  was 
void  under  the  provisions  of  the  Ground  Game  Act, 
1880.  Section  3  of  that  Act  does  not  apply  to  the 
present  case  at  all.  It  is  applicable  only  to  a  case  in 
which  a  tenant  and  his  landlord  combine  to  defeat 
the  rights  of  the  former.  Here  the  agreement  to  kill 
game  was  made  between  a  tenant  occupier,  who  had 
an  unrestricted  right  to  kill  the  game  on  the  farm, 
and  a  third  party.  The  agreement,  therefore,  is  not 
affected  by  the  statute  at  all,  and  the  rent  can  be 
recovered. 

J.  Corner,  for  the  respondent. — Under  the  Act 
the  agreement  is  void,  at  any  rate  so  far  as  it  pur- 
ports to  assign  to  Jackson  the  sole  right  to  kill 
the  ground  game  on  the  farm.  Section  2  must  be 
read  with  section  3.  Section  2  enacts  "  that  where 
the  occupier  of  land  is  entitled  otherwise  than  in 
pursuance  of  this  Act  to  kill  and  take  ground  game 
thereon,  if  he  shall  give  to  any  other  person  a  title 
to  kill  and  take  such  ground  game  he  shall  never- 
theless retain,  and  have,  as  incident  to  and  insepar- 
able from  such  occupation  the  same  right  to  kill  and 
take  ground  game  as  is  declared  by  section  1  of  this 
Act.'  The  contract  to  permit  Jackson  to  kill  the 
winged  game,  hares,  and  rabbits  on  the  farm  must  be 
read  as  oue  entire  contract.  That  part  of  it  which 
refers  to  the  ground  game  is  clearly  made  illegal  by 
the  statute,  and  therefore  the  whole  contract  is  bad, 
and  money  agreed  to  be  paid  under  it  cannot  be 
recovered. 

A.  Gywnne  James  replied. 

Day,  J. — I  think  the  decision  of  the  county  court 
judge  is  wrong,  and  must  be  set  aside.  In  my 
opinion  section  3  is  intended  to  prevent  a  tenant 
and  his  landlord  combining  together  to  defeat  the 
object  of  the  Act,  which  was  passed  for  the  better  pro- 
tection of  occupiers  of  land  against  injury  to  their  crops 
from  ground  game.  Morgan,  in  the  present  instance, 
comes  within  section  2  of  the  Aot  as  the  person  who 
occupies,  and  is  "  entitled  otherwise  than  in  pursu- 
ance of  the  Act  to  kill  and  take  the  ground  game." 
There  is  nothing  in  any  part  of  that  section,  or  in 
fact  in  any  part  of  the  Act  which  makes  it  illegal 
for  such  a  tenant  occupier  to  enter  into  an  agreement 
with  some  third  party  for  money  value  to  enjoy  his 
right  of  killing  the  game  on  the  farm  land.  A  tenant 
occupier  was  free  to  make  suoh  an  agreement  before 
the  Aot  was  passed,  and  there  is  nothing  in  the  Act 
whioh  prevents  his  doing  so  still. 

Weight,  J. — I  agree,  for  I  think  that  the  words  of 
the  agreement  may  be  read  conjointly  with  those  of 
the  Act.  There  is  nothing  in  the  agreement  incon- 
sistent with  the  provisions  or  intention  of  the  Act. 
The  express  object  of  the  Aot  was  to  secure  for  the 
occupier  an  inalienable  right,  which  he  could  not  part 
with  even  if  he  wished  to,  of  keeping  down  the  game 
on  the  land  he  paid  rent  for,  in  spite  of  any  attempt 
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that  his  landlord  might  make  to  prevent  him.  That 
I  take  to  be  the  object  of  section  3— that  a  tenant 
shall  not  part  with  his  personal  right  to  take  game. 
Section  1  sets  ont  that  in  pursuance  of  the  Act  the 
occupier  shall  have  the  right  to  kill  and  take  ground 
same  concurrently  with  any  other  person  who  may 
be  entitled  to  kill  and  take  ground  game  on  the  same 
land,  and  if  he  is  unable  or  does  not  desire  to  do  so 
himself,  there  are  provisions  made  in  the  sub-sections 
that  follow  for  his  setting  the  game  taken  by  an 
authorized  servant  and  certain  members  of  his  family. 
Under  the  agreement,  Jackson  was  in  the  position  of 
a  person  duly  authorized  by  Morgan  to  kill  the  game 
as  provided  by  sub-section  (1)  of  section  1,  and  it 
would  be  wrong  to  hold  that  because  Jackson  agreed 
to  pay  Morgan  for  the  privilege  of  shooting  his 
game,  therefore  the  agreement  came  within  the 
meaning  of  section  3,  and  Jackson  was  released  from 
any  liability  to  pay  for  the  shooting  which  he  had 
enjoyed.  Moreover,  I  am  inclined  to  think  that 
under  section  2,  Morgan  would  still  retain  his 
personal  right  to  kill  the  ground  game  concurrently 
with  Jackson's  right  to  do  so  under  an  agreement 
such  as  the  one  we  have  been  asked  to  consider. 

Order  far  new  trial. 

Solicitors  for  the  appellant,  Thomas  White  &  Sons, 
for  Oarrould,  Hereford. 

Solicitors  for  the  respondent,  Saunders,  Hawks  ford, 
A  Bennett^  for  Corner  &  Co.,  Hereford. 


Q.  B.  Div.  \ 

t,  JJ.) ) 


March  21,  22,  30. 


(Cave  and  Wright, 

Norris  v.  Craig,  (a.) 

Landlord  and  tenant — Lease — Sub-lease  for  a  longer 
term — Assignment  by  lessee — Reversion  by  estoppel, 

B.  demised  certainpremises  to  W.  for  a  term  of 
twenty-one  years.  TV.  demised  the  premises  to  the 
defendant  for  a  term  of  forty  years  less  three  days. 
Subsequently  W.  assigned  to  the  plaintiff  the  premises 
demised  by  B.,  subject  to  the  under-lease  by  W.  to  the 
defendant.  In  an  action  brought  by  the  plaintiff  against 
the  defendant  to  recover  arrears  of  rent, 

Held,  that,  assuming,  but  not  deciding,  that  W.  had  a 
reversion  by  estoppel  subject  to  the  under-lease  for  forty 
years  less  three  days,  that  reversion  was  not  purported  to 
be  conveyed  to  the  plaintiff  by  the  assignment  from  W., 
and  therefore  the  right  to  sue  on  the  covenants  in  the 
under-lease  remained  in  W,,  and  did  not  pass  by  the 
assignment  to  the  plaintiff. 

Appeal  of  the  plaintiff  from  the  judgment  of  the 
Beooraer  of  the  City  of  London,  sitting  at  the  Mayor's 
Court,  nonsuiting  the  plaintiff. 

The  facts  of  the  case  were  as  follows : — 

By  a  lease  dated  the  1st  of  February,  1893,  one 
Bolton  demised  certain  premises  in  Fleet-street  to 
one  Wilson  for  a  term  of  twenty-one  years  from  the 
29th  of  September,  1885,  at  a  yearly  rent  of  £180. 

On  the  15th  of  February,  1893,  Wilson  demised  the 

S remises  to  the  defendant  for  a  term  of  forty  years 
MS  the  last  three  days  thereof,  from  the  29th  of 
September,  1885,  i.e.,  for  a  longer  term  than  Wilson 
himself  had. 

On  the  16th  of  January,  1894,  Wilson  assigned  to 
the  plaintiff  all  the  said  land  and  premises  demised 
by  the  lease  of  the  1st  of  February,  1893,  to  Wilson, 
to  hold  for  the  residue  of  the  term  of  twenty-one 
years  subject  to  the  indenture  of  under-lease  of  the 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


15th  of  February,  1893,  between  Wilson  and  the 
defendant. 

On  the  30th  of  January,  1894,  the  defendant  paid 
the  rent  which  had  become  due  at  Christmas  to  the 
plaintiff,  who  was  then  acting  as  Wilson's  solicitor. 
After  the  next  quarter's  rent  (i.e.,  that  due  on  Lady 
Day,  1894)  had  become  due,  the  plaintiff  gave  the 
defendant  notice  in  writing  of  the  assignment  by 
Wilson  to  him,  and  requested  the  defendant  to  pay 
the  rent  to  him.  The  defendant  refused  to  pay  the 
rent  due  at  Lady  Day,  1894,  on  the  ground  that 
Bolton,  the  lessor  to  Wilson,  had  previously  to  the 
demand  of  the  plaintiff,  viz.,  on  the  30th  of  March, 
re-entered  on  the  premises  for  various  breaches  of 
covenant  in  the  head  lease. 

The  plaintiff,  as  assignee  of  Wilson,  commenced 
this  action  to  recover  the  quarter's  rent  due  at  Lady 
Day,  1894. 

The  defendant  by  his  fourth  plea  pleaded  that  at 
the  time  of  the  alleged  assignment  by  Wilson  to  the 
plaintiff,  Wilson  was  not  entitled  to  any  estate  or 
interest  of  or  in  the  said  premises.  The  defendant 
also  pleaded  that  Wilson  did  not  assign  to  the 
plaintiff. 

At  the  trial  an  application  was  made  by  the  plain- 
tiff to  the  recorder  for  leave  to  join  Wilson  as  plaintiff. 
This  application  was  refused,  and  the  reoorder  non- 
suited the  plaintiff. 

The  plaintiff  appealed. 

McCall,  Q.C.,  and  Austin  Metcalf,  for  the  plaintift 
—If  the  action  had  been  brought  by  Wilson,  there 
could  have  been  no  defence,  because  the  defendant 
could  not  have  denied  his  lessor's  title.  The  plaintiff, 
by  reason  of  the  assignment  to  him,  stands  in  the 
same  position,  and  has  the  same  rights,  as  Wilson, 
his  assignor.  Although  there  was,  in  fact,  no  reversion 
to  assign,  there  was  in  law  a  reversion  by  estoppel 

They  cited  Wollaston  v.  HakewiU,  3  Man.  &  G.  323; 
Williams  v.  Hayward,  7  W.  B.  563,  1  E.  ft  B.  1040; 
CuthberUon  v.  Irving,  8  W.  B.  704,  4  H.  ft  N.  742, 6 
H.  ft  N.  135;  Doe  v.  Bateman,  2  B.  ft  Aid.  168; 
Beardmore  v.  Wilson,  17  W.  R.  54,  L.  R.  4  C.  P.  57; 
Hyde  v.  Warden,  26  W.  B.  201,  3  Ex.  D.  72. 

Lawson  Walton,  Q.C.,  and  Frank  Oover,  for  the 
defendant. — The  nonsuit  was  right.  Assuming  thit 
there  was  a  reversion  by  estoppel  between  Wilson 
and  the  defendant  on  the  sub-lease  of  the  15th  of 
February,  1893,  or,  in  other  words,  assuming  that,  si 
between  Wilson  and  the  defendant,  the  defendanteonld 
not  deny  that  Wilson  had  a  reversion  on  the  term  of 
forty  years  less  three  days  from  the  29th  of  Septem- 
ber, 1885,  still  there  is  no  estoppel  between  the 
defendant  and  the  plaintiff.  The  plaintiff  is  not  an 
assignee  of  that  reversion  which  the  defendant  is 
estopped  as  against  Wilson  from  denying;  for  the 
assignment  of  the  16th  of  January,  1894,  by  Wilson  to 
the  plaintiff  purported  to  assign,  not  the  reversion  on 
forty  years  (less  three  days),  but  the  premises  for  the 
term  of  twenty-one  years  (subject  to  the  sub-lease  to 
the  defendant).  But  the  defendant  is  not  estopped 
from  denying  any  reversion  in  Wilson  for  an  interest 
passed  by  the  lease  of  the  15th  of  February,  1893. 
In  point  of  law  and  fact  Wilson  had  no  reversion,  for 
he  had  underlet  the  premises  for  a  term  which  left  no 
part  of  twenty-one  years  in  him. 

In  addition  to  the  authorities  mentioned  above  they 
cited  Hill  v.  Saunders,  4  B.  ft  0.  529;  Longford  v. 
V  Stlmes,  3  K.  ft  J.  220,  6  W.  B.  Oh.  Dig.  34 ;  Weld 
v.  Baxter,  5  W.  B.  113,  1  H.  ft  N.  568;  -Doe  v, 
Seaton,  2  C.  M.  ft  B.  728 ;  Thorn  v.  Woolcombe,  3 
B.  ft  Ad.  586;  Carvick  v.  Blagrove,  1  B.  ft  B.  531. 


Metcalfe  replied. 


Cur.  adv.  vult.    I 
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Nobbis  v.  Craig.— In  be  London  and  Gknbbal  Bank. 


Coubt  of  Appeal. 


March   30.— The  judgment  of  the  Coubt  (Cayb 
tnd  Weight,  JJ.)  was  read  by 

Cayb,  J. — This  is  an  appeal  from  a  nonsuit  in  the 
Lord  Mayor's  Court.    On  the  1st  of  February,  1893, 
one  Bolton  granted  to  Wilson  a  lease  of   certain 
property  for  twenty-one   years.      On  the   15th   of 
February,    1893,  'Wilson  granted  to  the  defendant 
Craig  what  purported  to  be  a  sub-lease  of  the  same 
property  for  forty  years  less  three  days.     On  the  15th 
of  January,  1894,  Wilson  assigned  to  the  plaintiff. 
After  that,  this  action  was  brought  by  the  plaintiff 
against  the  defendant  to  recover  arrears  of  rent  under 
the  lease  of  the  15th  of  February,  1893.    For  the 
defendant  it  was  objected  that  Wilson  had  no  rever- 
sion to  convey  to  the  plaintiff,  and  that,  if  he  had,  he 
had  not  assigned  it.    For  the  plaintiff  Mr.  MoOall 
relied  on  a  tenancy  by  estoppel,  which  he  alleged 
waa  created  by  the  leaseof  the  15th  of  February,  1893, 
between  Wilson  and  Craig.      Much   learning    was 
displayed,  and  many  authorities  were  cited  on  the 
question.      It   is   not,  however,  neoessary    for   us 
to  consider  that  point,  for,  assuming  that  Wilson  had 
a  reversion  by  estoppel  subject  to  the  lease  of  forty 
years  less  three  days,  that  reversion  was  not  assigned 
to  the  plaintiff  by  the  deed  of  January,  1894,  as 
that  deed  only  assigned  to  the   plaintiff,  Wilson's 
interest  in  the  lease  for  twenty-one  years,  and  oonveys 
to  the  plaintiff  the  property  in  question  to  hold  for 
the  residue  of  the  term  of  twenty-one  years.    It  is 
,  true  that  the  assignment  is  expressed  to  be  subject  to 
jibe  under- loase  to  Craig,  but  it  nowhere  purports  to 
[eonvey  any  reversion  on  the  determination  of  that 
and    consequently   the    plaintiff   is   not    the 
of  the  reversion  (if  any)    created  by  the 
der-lease  to  Craig.    Now  as  the  rent  runs  with  the 
■ersion,  and  as  it  is  only  where  the  reversion  passes 
>  the  assignee  that  the  benefit  of  the  covenants  runs 
bith  it,  in  the  position  of  affairs  existing  here  the 
light  to  sue  on  the  covenants  remained  in  Wilson, 
jsnd  did  not  pass  to  the  plaintiff,  consequently  the 
feismtiff  could  not  sue  in  his  own  name,  and  the  non- 
suit was  right. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Norris  <fe  Son. 

Solicitors  for  the  defendant,  Martin  <£  Nicholson. 


Court  of  Appeal. 

From  Chan.  Div. ) 

(Iindley,  Lopes,   J  April  24,  25,  30. 

and  Kay,  L.JJ.)  ) 

In  re  London  and  Genebal  Bank,  (a.) 

vmpany — Winding  up — Officers  of  company — Auditor 
—Payment  of  dividends  out  of  capital — Misfeasance — 
Companies  (  Winding-up)  Act,  1890  (53  &  54  Vict.  c. 

:<3),  s.  10— Companies  Ad,  1879  (42  <fc  43  Vict.  c.  76), 

*•  7,  sub-section  1. 

The  articles  of  a  joint-stock  banking  company  provided 
at  the  auditor  should  be  elected  by  the  company  in 
Ural  meeting.  They  also  expressly  declared  that  the 
dUor  should  be  an  officer  of  the  company. 
The  Companies  Act,  1879,  s.  7,  provides  (1)  for  the 
Umination  of  the  accounts  of  every  banking  company 
at  least  in  every  year  by  an  auditor  or  auditors 
]  annually  by  the  company  in  general  meeting  ;  and 
a  director  or  officer  of  the  company  shall  not  be 
*,  of  being  elected  auditor  of  such  company. 

Reported  by  W.  Shalloboss  Goddabd,  Esq., 
Barrister-at-Law. 


Held,  that  a  person  duly  appointed  auditor  in 
pursuance  of  the  articles  and  the  Companies  Act,  1879, 
is  an  officer  of  the  company  within  the  meaning  of  section 
10  of  the  Companies  (Winding-up)  Act,  1890,  and,  as 
such,  is  liable  for  any  misfeasance  or  breach  of  duty  on 
his  part. 

In  this  case  there  were  four  appeals  from  a  decision 
of  Yaughan  Williams,  J.,  in  the  winding  up  of  the 
above  company,  whereby  the  judge  made  the  directors 
and  auditors  liable  for  the  improper  payment  of 
dividends  out  of  capital. 

The  directors  and  one  of  the  auditors  appealed. 

CoJien,  Q.C.,  Cozens-Hardv,  Q.O.,  and  Whinney, 
for  the  auditor.— An  auditor  is  not  a  trustee  or  quasi- 
trustee  of  the  company,  so  that  he  cannot  misapply 
the  moneys  of  the  company.  He  has  nothing  to  do 
with  the  funds  or  assets  of  the  company,  and  is  not  a 
salaried  officer  under  the  control  of  the  directors.  In 
In  re  Imperial  Land  Co.  of  Marseilles,  19  W.  B.  223, 
L.  B.  11  Bq.  478,  a  banker  of  the  company  was  held 
not  to  be  an  officer  of  the  company ;  so  in  In  re  Great 
Western  Forest  of  Dean  Coal  Consumers9  Co.,  Carter1  s 
case,  34  W.  B.  516,  31  Ch.  D.  496,  the  solicitor  to  the 
company  was  held  not  to  be  an  officer;  though  in 
In  re  Liberator  Permanent  Benefit  Building  Society,  71 
L.  T.  N.  S.  406,  the  solicitor,  who  was  also  financial 
manager,  was  held  to  be  an  offioer  of  the  society : 
see  also  In  re  Canadian  Land  Reclaiming  and  Coloni- 
zing Co.,  28  W.  B.  775,  14  Ch.  D.  660,  and  In  re  The 
Great  Wheal  Polaooth  (Limited),  32  W.  B.  107. 
Misfeasance  is  in  the  nature  of  a  Dreaoh  of  trust,  and 
the  auditor  must  hold  a  fiduciary  position,  so  as  to  be 
brought  within  the  "  misfeasanoe "  section  (10)  of 
the  Companies  ^Winding-up)  Act,  1890 ;  whereas  here 
he  occupies  an  independent  position. 

Finlav,  Q.C.,  E.  8.  Ford,  and  Muir  Mackenzie,  for 
the  official  receiver  and  liquidator. — The  fact  that  the 
auditor  is  independent,  makes  his  position  as  an  offioer 
more  important.  We  rely  upon  Leeds  Estate  Building 
and  Investment  Co.  v.  Shepherd,  36  W.  B.  322,  36 
Ch.  D.  787,  where  an  auditor  was  held  liable  for 
dividends  improperly  declared. 

Cohen,  Q.C.,  replied. 

Cur.  adv.  vuli. 

April  30. — Linduet,  L.J. — The  question  in  this 
case  is  whether  an  auditor  of  this  bank  can  be 
properly  regarded  as  an  offioer  within  the  meaning 
of  section  10  of  the  Winding-up  Act,  1890.  That 
section  runs  thus: — "Where  in  the  course  of  the 
winding  up  of  a  company  under  the  Companies  Acts 
it  appears  that  any  person  who  has  taken  part  in  the 
formation  or  promotion  of  the  company,  or  any  past 
or  present  director,  manager,  liquidator,  or  other 
officer  of  the  company,  has  misapplied  or  retained,  or 
beoome  liable  or  accountable  for  any  moneys  or 
property  of  the  company,  or  been  guilty  of  any  mis- 
feasance or  breach  of  trust  in  relation  to  the  company, 
the  court  may,  on  the  application  of  the  official 
receiver,  or  of  the  liquidator  of  the  company,  or  of 
any  creditor  or  contributory  of  the  company,  examine 
into  the  conduct  of  such  promoter,  director,  manager, 
liquidator,  or  other  officer  of  the  company,  and 
compel  him  to  repay  any  moneys  or  restore  any 
property  so  misapplied  or  retained,  or  for  which  he 
has  become  liable  or  accountable,  together  with 
interest  after  such  rate  as  the  court  thinks  just,  or  to 
contribute  such  sums  of  money  to  the  assets  of  the 
company  by  way  of  compensation  in  respect  of  such 
misapplication,  retainer,  misfeasance,  or  breach  of 
trust  as  the  court  thinks  just." 

Now  it  is  urged  by  Mr.  Cohen  that  the  auditor  of  a 
company  is  not  an  officer  within  the  meaning  of  that 
section.   It  appears  to  me  that  in  order  to  <Jecride  that 
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question  we  must  examine  and  consider  what  an  auditor 
is,  how  he  is  appointed,  by  whom  he  is  paid,  and  what  his 
duties  are.  This  is  a  banking  company,  and  the  auditor 
is  required  to  be  appointed  under  the  Companies  Aot 
of  1879.  Now  section  7  of  that  Act  runs  thus :  [His 
lordship  read  the  seotion,  which  deals  with  the  audit 
of  accounts  of  banking  companies,  and  continued : — ] 
And  seotion  8  says  the  auditor  shall  sign  a  balance- 
sheet,  and  so  on.  Now,  reading  section  7  alone  it 
seems  to  me  impossible  to  deny  that  for  some  pur- 
poses and  to  some  extent  an  auditor  is  an  officer  of 
the  company.  He  is  appointed  by  the  company,  he 
is  paid  by  the  company,  and  his  position  is  described 
in  the  seotion  as  that  of  an  officer  of  the  company. 
He  is  not  a  servant  of  the  directors.  On  the  contrary, 
he  is  appointed  by  the  company  to  check  the  direc- 
tors, and  for  some  purposes  and  to  some  extent  it 
seems  to  me  quite  impossible  to  say  that  he  is  not  an 
officer  of  the  oompany.  If  we  pass  to  the  articles  of 
this  particular  company  we  shall  find  there  are  some 
which  are  important.  [His  lordship  read  the  material 
articles,  and  continued : — ]  I  do  not  know  that  those 
articles  carry  the  matter  very  much  further  than  the 
seotion  of  the  Aot  to  which  I  have  alluded,  and  my 
observations  upon  the  articles  and  that  Act  are  those 
which  I  have  already  made— viz.,  that  for  some 
purposes,  and  to  some  extent  at  all  events,  an  auditor 
is  an  officer  appointed  by  the  company,  although  in 
no  sense  a  servant  of  the  directors. 

Then  it  is  said  that  for  all  that,  he  is  not  an  offioer 
of  the  oompany  within  the  meaning  of  section  10. 
And  it  is  put  in  this  way,  that  an  officer  within  the 
meaning  of  section  10  is  an  offioer  who  in  some  way 
or  other  has  control  over  the  assets  of  the  company. 
Now  it  is  quite  obvious  that  this  section  applies  to 
something  more  than  the  misapplication  of  assets. 
Misapplication,  or  retainer,  or  becoming  liable  or 
accountable  for  the  assets  is  provided  for  by  the  first 
part  of  the  section  which  I  have  read,  but  in  addition 
to  that  there  is  mention  made  of  misfeasance  or 
breach  of  trust  in  relation  to  the  company ;  and  with 
reference  to  that,  provision  is  made,  by  the  words 
which  authorize  the  court  to  compel  the  person  guilty 
of  misfeasance  or  breach  of  trust  to  repay  any  moneys 
or  restore  any  property,  and  to  contribute  such  sums 
of  money  to  the  assets  of  the  company  by  way  of 
compensation  in  respect  of  such  misapplication, 
retainer,  misfeasance,  or  breach  of  trust  as  the  court 
thinks  just. 

I  know  nothing  at  all  about  the  charges  against 
this  auditor  upon  the  facts ;  but  I  suppose  that  when 
an  auditor,  whose  business  it  is  to  audit  accounts  and 
sign  balance-sheets,  and  who  knows  perfectly  well 
that  a  balance-sheet  so  signed  by  him  will  be  acted 
upon,  shows  profits  properly  divisible  as  dividend,  a 
dividend  will  be  declared.  Suppose  that  he  purposely 
and  fraudulently  prepares  and  signs  such  a  balance- 
sheet.  It  appears  to  me  that  that  is  a  distinct  mis- 
feasance within  the  meaning  of  the  Act,  leading  to 
and  intended  to  lead  to  a  misapplication  of  the  assets. 
Although  that  does  not  show  that  he  is  an  officer  of 
the  oompany,  yet,  having  regard  to  the  articles  of 
association  of  this  oompany  and  the  provisions  I  have 
just  referred  to,  I  do  not  see  how  it  can  be  said  that, 
as  a  matter  of  law,  this  gentleman  is  not  an  officer  of 
the  oompany  and  cannot  be  liable  for  misfeasanoe. 
In  my  opinion  he  is  an  offioer,  and  may  be  within  the 
mischief  contemplated  by  section  10. 

Now  it  is  said  that  is  very  hard  upon  persons  who 
are  auditors,  and  that  if  they  are  guilty  of  negligence, 
fraud,  or  misconduct  the  proper  remedy  is  by  an 
action.  But  suppose  an  action  were,  brought  against 
an  auditor  upon  the  ground  that  the  accounts  had 
been  fraudulently  audited,  how  could  that  be  possibly 
tried  by  a   jury  P      It  would   demand  and  would 


necessitate  a  prolonged  investigation  of  the  accounts, 
and  no  one  who  has  any  experience  of  trial  by  jury 
would  for  a  moment  pretend  that  it  could  be  so  tried, 
and  therefore  it  must  be  referred  to  some  other 
tribunal.  Therefore  the  point  made  by  Mr.  Cohen, 
that  you  are  going  to  deprive  him  of  his  constitutional 
right,  really  does  not  apply,  and  it  appears  to  me  that 
the  objection  fails ;  and  therefore  we  are  not  prepared 
to  say,  and  cannot  say,  that  the  auditor  of  a  oompany 
in  a  case  like  this  is  not  an  offioer  of  the  company 
within  section  10. 

Lopes,  L.J. — I  am  of   the  same  opinion.    The 
question  is  whether  an  auditor,  such  as  the  auditor  in 
this  case,  is  an  officer  within  the  true  meaning  of  section 
10.    It  is  to  be  observed,  in  respect  of  this  seotion, 
that  it  does  not  create  any  new  rights,  but  it  give™ 
very  summary  mode  of  procedure  in  enforcing  rights 
already  existing.    Now,  if  it  were  not  for  the  word 
"  misfeasance "  in  section  10    I    should   not  hafe 
thought  that  an  auditor,  such  as  the  auditor  in  the 
present  case,  came  within  the  meaning  of  that  sec- 
tion.   I  should  have  thought  that  the  section,  if  that 
word  had  been  absent,  was  rather  directed  aninit 
those  who  had  the  conduct  of  the  business  and  par- 
poses  of  the  oompany,  who  had  the  control  over  the 
assets  of   the  company,  and  who  might  have  the 
money  or  the  property  of  the  oompany  in  their  hands 
which  they  might  misapply  or  retain.    But  I  find  the 
word  "  misfeasanoe,"  and,  as  I  understand  the  word, 
in  this  section  it  means  a  breach  of  duty.    Now,  if  it 
means  a  breach  of  duty,  one  can  quite  understand  a 
breach  of  duty  which  might  be  committed  by  an 
auditor.    For  instance,  he  might,  in  collusion  with 
his  directors,  prepare  a  false  account  which  would 
involve  a  misapplication  of  the  assets.    Now  in  sw* 
a  case  it  seems  to  me  that  that  would  be  one  of  the 
mischiefs  which  the  seotion  was  intended  to  prevent 
I  come,  therefore,  to  the  oonolusion  that  am  auditor, 
such  as  that  of  a  banking  oompany,  i 
within  the  meaning  of  that  section ;  and  I  am  forti- 
fied in  that  view  by  the  words  of  the  section  of  the 
Companies  Act   of    1879 ;    because  it  seems  to  n* 
that  that  seotion  recognizes  the  auditor  of  a  banting 
oompany  as  an  officer.    If   you  look  at  the  auh- 
seotion  it  says,  "If  any  casual  vacancy  occurs  in  th* 
office  of  auditor,"  and  throughout,  the  seotion  seat* 
to  contemplate  that  the  auditor  is  an  officer  of  tfej 
company.    That  fortifies  the  view  that  I  have  forme*; 
with  regard  to  seotion  10,  and  I  am  also  confirmed 
that  view  by  the  fact  that  the  articles  of  an    ""^ 
of  this  very  banking  company  recognise  the 
as  an  offioer.  m_^ 

Now,  there  was  a  case  referred  to — In  re  Liberal* 
Permanent  Benefit    Building    Society  —  which    en 
before    Cave  and  Collins,  JJ.      That   was  not  1 
case    of   an    auditor.       That    was    the    case  of 
solicitor.    It  was  not  the  case  of  a  banking  com], 
but  of  a  building  society ;  and  it  is  true  that  Oaaj 
J.,  in  the  course  of  his  judgment,  says :  "  It  seems 
me  that  merely  because  he  was  appointed  solicitor 
the  society,  without  more,   the   solicitor  doss  ■ 
become  an  offioer  of  the  society  any  more  than  it 
been  held  that  a  banker  does  if   he  ia 
banker  to  the  society,  or  a  broker  if  he  is 
broker  to  the  society,  or  an  auditor  if  he  ia 
auditor  to  the  society."    I  do  not  think  that 
tionof  Cave,  J. ,  was  drawn  to  the  word  * ' 
but  however  that  may  have  been,  that 
case  of  an  auditor,  but  the  case  of  a  so 
and  it  may  be  again  said  that  the  section  of 
of  1879  which  relates  to  the  auditor  of  a 
company  would  not  relate  in  the  same  v 
solicitor ;  and  for  anything  I  know  (I  have 
able  to  find  it  out)  it  does  not  appear  that  the 
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of  association   in  that  case,   so  far  as  I  can   see, 
leoognize  the  auditor  as  an  officer. 

I  oome,  therefore,  to  the  conclusion  that  the 
auditor  of  this  banking  company  was  an  officer 
within  the  true  meaning  of  section  10  of  the  Companies 
(Winding-up)  Act  of  1890. 

Kay,  L.  J. — I  oome  to  the  same  conclusion,  but  I 
wish  to  guard  myself  against  being   understood  to 
hold  that  in  every  case  of  a  joint-stock  company  the 
auditor  employed  by  the  joint-stock  company  is  an 
officer  of  the  company.    I  do  not  at  present  hold  that 
opinion.    It  will  be  observed  on  looking  at  the  Act  of 
1879,  s.  7,  that  the  auditor  is  to  be  appointed  by  the 
company  in  general  meeting.    The  1st  sub-section  of 
section  7  says  that  "  once  at  the  least  in  every  year 
the  accounts  of  every  banking  company  registered 
after  the  passing  of  this  Act  as  a  limited  company 
shall  be  examined  by  an  auditor  or  auditors  who  shall 
be  elected  annually    by  the    company    in    general 
meeting."     So  that   the  election   is  not,  like   the 
election  of    the    ordinary   officers    of    the  society, 
delegated  to  the  directors  of  the  company,  but  it  is 
prescribed  by  statute  that  there  shall,  in  this  case,  be 
an  auditor  elected  by  the  company  in  general  meet- 
ing.    Then  I  find,  turning  to  the   articles  of  this 
society,  that  they  recognize  distinctly  their  duty,  and 
by  the  interpretation  clause  of  their  articles  they  do 
define  expressly  that  the  auditor  of    this  company 
shall  be  an  officer  of  this  oompany.    The  words  have 
been  read,  but  I  will  just  refer  to  them  again  for  a 
moment.      The  first  of  the  articles  is  "  Auditors  and 
secretary  means  those  respective  officers  from  time 
to  time  of  the  oompany."    Then,  again,  we  find  in 
article  73  a  recognition  of  the  fact  that  auditors  duly 
appointed  by  the  oompany  are  officers  of  the  oompany, 
and  then  oome  the  articles  which  speak  of  the  duties 
of  auditors,  articles  107  and   108;  and  artiole  108 
(some  comments  were  made  with  regard  to  the  words 
and  the  language  of  that  article)  provides  that  no 
director    or  officer  of  the  oompany  shall  during  his 
oontinnanne  in  office  be  eligible  as  auditor.      It  was 
said  that  that  shows  plainly  that  an  auditor  is  not 
to  be  an  officer  of  the  company,  but  somebody  who 
is  not    an  officer.    I  do  not  read  it  in  that  sense. 
That  is  a  copy  of  the  language  of  the  Act  of  1879, 
which  provides  in  section  7,  sub-section  2,  that  "a 
director  or  officer  of   the   oompany   shall   not   be 
capable  of  being  elected  an  auditor  of  such  company." 
Here   the    auditor   is  treated  as  an    officer   of  the 
company.    They  provide  also  in  their  articles  that 
the  auditor  shall  not  hold  any  other  office   in  the 
company.     At  the  same  time  I  take  article  108  not 
to  contradict  that  which  has  been  said  in  the  earlier 
oart  of  these  articles,  that  an  auditor  of  this  oompany 
is  an  officer  of  the  oompany,  but  merely  to  provide, 
as  the  atatute  provides,  that  while  he  is  an  auditor  he 
shall  not  hold  any  other  office  in  the  company.    The 
object    of  that  section  is   that  he   might  not  hold 
mnuB    other  office,  the  duties  of  which    might   bias 
him  in  his  conduct  as  an  auditor,  and  therefore,  to 
prevent  the  danger  of  that  it  is  provided  by  that 
Statute  and  repeated  by  the  articles  that  he  cannot 
hold     At  the   Bame   time    any  other   office   of  the 
iy.  ^   That    seems  to   me   to    reconcile  these 
\  with   the    statute,    and  dealing   with   this 
tjcnlar     clause,     which    is     all     we    have    got 
consider     now,     I    come     to     the    conclusion 
in    this   case  the   oompany   in   its   oonstitu- 
jneoognized    the    necessity    of     having    audi- 
duly  appointed  under  the  statute  of  1879,  and 

b    these   provisions,  that  auditors  so  appointed 

jfccmUl  be  treated  by  this  oompany  as  being  officers  of 
toe  oompany.  In  the  face  of  that  it  seems  to  me 
pate  impossible  to  hold  that  auditors  are  not  officers 


of  the  company.  Then  whether  they  are  officers 
within  section  10  or  not  seems  to  be  almost  concluded 
when  you  come  to  the  fact  that  this  company  did 
appoint  its  auditors  as  officers  of  the  company.  For, 
after  all,  all  that  the  section  provides  is  only  a 
convenient  mode  of  dealing  with,  amongst  other 
things,  the  misapplication  of  the  funds  of  the  oompany 
by  its  officers.  On  the  other  hand  also,  as  to  mis- 
feasance (misfeasance  other  than  misapplication  of 
the  money  of  the  company,  which  may  lead  to  an 
injury  and  damage  to  the  oompany,  and  which  is  to 
be  met,  not  by  replacing  the  misappropriated  funds, 
but,  as  the  section  says,  by  compensation  to  the 
oompany),  the  words  "  misfeasance  and  "  compen- 
sation" as  used  in  that  section  seem  to  me  to  be 
clearly  correlative ;  and  when  that  section  speaks  of 
the  misfeasance  of  an  officer  of  the  oompany  it  must 
mean,  looking  to  the  collocated  words,  misfeasance 
other  than  the  misapplication  or  misappropriation  of 
the  funds  or  property  of  the  company.  And  to 
remedy  that  misfeasance  the  power  which  that 
section  gives,  requires  that  persons  convicted  of 
misfeasance  shall  make  compensation  to  the  company. 
In  the  case  of  this  auditor  it  seems  to  me  that  he 
does  come  within  the  section,  and  that,  as  I  read  the 
terms  of  this  section  10,  he  can  be  made  liable  for 
misfeasance,  and  can  be  obliged  to  make  compensation 
to  the  company. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Waltons,  Johnson,  Bubb, 
&  Whatton. 

Solicitors  for  the  official  reciever  and  liquidator, 
Phelps,  Sidgwick,  A  Biddle. 


Feb.  28; 
March  1,  14. 


From  Chan.  Div.  \ 

(Lord  Halsbury ;  and  Lindley  > 

and  A.  L.  Smith,  L.JJ.)       ) 

In  re  Newman  &  Co.  (Limited),  (a.) 

Company  —  Director  —  Misfeasance  —  Winding  up— 
Presents  made  to  director  out  of  borrowed  money — 
Consent  of  sliareholders  —  "  Private  "  company — 
Companies  {Winding-up)  Act,  1890  (53  &  54  Vict. 
c.  63),  s.  10. 

Directors  cannot  pay  themselves  or  each  other,  or  make 
presents  to  themselves,  out  of  the  company$s  assets,  unless 
authorized  so  to  do  by  the  instrument  which  regulates  the 
company,  or  by  the  sliareholders  at  a  properly  convened 
meeting. 

N.%  the  chairman  of  a  company,  purchased  on  behalf 
of  the  company  the  right  to  a  building  agreement  for 
£16,000.  In  consequence  of  an  objection  to  the  acceptance 
of  the  company  as  tenants*  N.  was  substituted  as  tenant, 
and  he  then  sold  the  agreement  to  the  company  for 
£26,000,  an  advance  of  £10,000.  Of  this  £10,000  it 
appeared  from  the  evidence  that  £7,000  was  part  of  the 
cost  of  acquiring  the  contract,  and  £3,000  was  profit 
actually  made  by  N.  A  sum  of  £3,500  was  spent  by 
N.  out  of  moneys  borrowed  by  the  company  for  the 
purpose  of  its  business  in  decorating  his  private  house. 
Nearly  all  the  shares  in  the  company  were  held  by  N. 
and  his  family,  and  these  transactions  were  entered  into 
with  the  knowledge  and  approval  of  all  the  shareholders. 
The  company  being  wound  up,  a  summons  under  section 
10  of  the  Companies  (Winding-up)  Act,  1890,  was  taken 
out  by  the  liquidator. 

Held  (affirming  the  decision  of  Yaughsn  Williams, 
J.),  that  N.  was  not  liable  for  the  £7,000 ;  but 

(a.)  Reported  by  Arnold  Glover,  Esq.,  Barrister  • 
at-Law. 
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Court  of  Appeal, 


In  bx  Newman  &  Co.  (Limited). 


Ooubt  of  Appeal. 


Held  (reverting  the  decision  of  Vaughan  Williams,  J.), 
that  he  was  liable  for  the  £3,000  and  the  £3,500. 

Appeal  from  Vaughan  Williams,  J. 

This  was  a  summons,  under  section  10  of  the  Com- 
panies (Winding-up)  Act,  1890,  taken  out  by  the 
official  receiver  and  liquidator  of  the  above-named 
company,  asking  for  a  declaration  that  George  New- 
man, the  chairman  and  managing  director  of  the 
company,  was  liable  to  contribute  to  the  assets  of  the 
company  the  following  sums — viz.,  (a)  the  sum  of 
£10,000,  being  a  profit  or  commission  improperly 
made  or  retained  by  him  upon  the  purchase  by  the 
company  of  a  certain  building  agreement  relating  to 
land  in  the  rear  of  the  Albert  Hall,  Kensington ;  (b) 
the  sum  of  £2,500,  being  the  amount  of  a  cheque 
drawn  by  the  Liberator  Permanent  Benefit  Building 
Society  on  the  12th  of  June,  1891,  in  favour  of  the 
company,  and  converted  by  the  said  George  New- 
man to  his  own  use ;  (c)  two  sums  of  £3,292  16s.  lid. 
and  £204  Is.  5d.  expended  by  the  said  George  New- 
man out  of  assets  of  the  company  in  altering  and 
adapting  his  private  residence.  Vaughan  Williams, 
J.,  dismissed  the  summons.  The  official  receiver  and 
liquidator  appealed. 

The  facts  of  the  case  and  the  arguments  sufficiently 
appear  in  the  judgment  of  the  court. 

H.  8.  Theobald,  for  the  liquidator,  referred  to  In  re 
Wheal  Emily  Mining  Co.,  Cox's  case,  12  W.  B.  92,  4 
De  G.  J.  &  S.  53,  and  In  re  British  Seamless  Paper 
Box  Co.,  29  W.  B.  690,  17  Ch.  D.  467,  as  being  dis- 
tinguishable. [Lord  Halsbttby  referred  to  Society  of 
Practical  Knowledge  v.  Abbott,  2  Beav.  559,  and  In  re 
Crenver  and  Wheal  Abraham  United  Mining  Co.,  21 
W.  B.  46,  L.  B.  8  Ch.  App.  45.] 

Dunham  and  Johnston  Edwards,  for  George  New- 
man, referred  to  In  re  Canadian  Land  Co.,  Coventry 
and  Dixon's  case,  28  W.  B.  775,  14  Ch.  D.  660. 

Theobald  replied. 

Cur.  adv.  vuU. 

March  14.— The  judgment  of  the  Cottbt  was 
delivered  by 

Lutduet,  L.J.— This  is  an  appeal  from  the  refusal 
of  Vaughan  Williams,  J.,  to  make  an  order  under 
section  10  of  the  Companies  (Winding-up)  Act,  1890, 
for  the  payment,  by  Mr.  George  Newman,  of  certain 
sums  of  money  to  the  liquidator  of  the  above-named 
oompany. 

The  company  was  formed  in  January,  1886,  under 
articles  of  association  made  between  George  New- 
man, a  builder,  of  the  one  part,  a  Mr.  Bromham 
of  the  second  part,  and  the  several  persons  who 
had  executed,  or  should  execute,  the  said  articles 
of  the  third  part ;  and  the  company  was  registered 
under  part  7  of  the  Companies  Act,  1862,  as  an 
existing  company  governed  by  these  articles.  Why 
the  oompany  was  not  formed  and  registered  as  it 
ought  to  have  been  under  Part  1  of  the  Companies 
Act,  1862,  does  not  appear.  Seven  persons  executed 
the  articles  as  parties  of  the  third  part.  Four  of 
them  were  brothers  of  George  Newman ;  another  was 
a  builder  named  Morgan;  and  the  seventh  was  a 
clerk  named  Shotter.  All  of  them  signed  in  respect 
of  one  share  each.  The  articles  themselves  were  142 
in  number.  Those  to  which  it  is  necessary  to  refer 
are  as  follows: — (3)  States  the  objects  of  the  oom- 
pany. The  first  object  is  declared  to  be  to  carry  on 
the  business  of  builder  and  contractor  in  all  its 
branches,  and  also  all  ancillary  businesses.  This 
general  description  is  followed  by  a  long  enumeration 
of  other  objects  in  order  to  enable  the  company  to  do 
anything  connected  with  land  and  buildings. 
Amongst  the  enumerated  objects  are    buying  and 
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taking  on  lease  any  land  or  buildings;  bafldine 
operations  of  every  description ;  lending  money  with 
or  without  security;  making  arrangement  for 
sharing  profits  with  other  persons  or  companies  and 
financing  them;  borrowing  money;  selling,  leasing, 
mortgaging,  or  otherwise  turning  to  account  any 
property  of  the  oompany.  (4)  The  nominal  capital 
is  £50,000,  divided  into  5,000  shares  of  £10  cms. 
(5)  George  Newman  is  entitled  to  2,500  shares,  and 
each  of  the  persons  of  the  third  part  to  the  number 
opposite  his  name  (i.e.,  one  share  each).  (6) 
These  are  to  be  treated  as  fully  paid  up  in 
consideration  of  the  transfer  to  the  company  of 
certain  assets  of  George  Newman,  and  which  mar 
be  described  as  his  building  property  and  the  goodwill 
of  his  business  which  the  oompany  is  to  takeover 
with  its  debts  and  liabilities.  (13)  The  conduct  of 
the  oompany' s  business  is  exclusively  vested  in  ike 
directors.  (25)  Authorizes  members  to  transfer  their 
shares  to  children  and  others.  (26)  Gives  the 
directors  power  to  refuse  to  register  certain  transfers, 
but  not  any  made  under  article  25,  or  by  George 
Newman.  (32)  Provides  for  the  transfer  of  shares  of 
members  who  are  infants,  lunatics,  dead,  or  bank- 
rupt. (51-54)  Belate  to  borrowing,  and  power  is 
given  to  the  directors  to  borrow  from  themselves. 
(55,  &o.)  Provision  is  made  for  holding  general 
meetings  of  the  shareholders.  (73)  Guardians  may 
vote  for  infant  shareholders.  (80)  The  number  of 
directors  is  to  be  not  more  than  seven,  and  the 
first  directors  are  George  Newman,  William  Newman, 
and  a  Mr.  Wright.  (82)  Their  remuneration  is  to 
be  determined  by  the  oompany  in  general 
(87)  No  director  is  disqualified  from  contracting 
the  oompany,  nor  is  any  director  making  any 
out  of  any  contract  with  the  company 
account  to  the  oompany  for  such  profit  by 
only  of  his  office  or  fiduciary  relation.  (88)  The 
directors  may  appoint  one  of  their  body  a  managmr 
director  (90)  and  may  fix  his  remuneration  by  way  at 
salary,  commission,  or  a  share  of  profits.  (102  and 
103)  The  management  of  the  business  and  control 
of  the  oompany  is  vested  in  the  directors,  and 
amongst  other  powers  specially  enumerated  an 
powers  to  acquire  for  the  oompany  any  property 
on  any  terms  they  think  fit,  to  pay  for  any  serviosi 
rendered  to  the  company,  to  give  any  officer  or  other 
person  employed  by  the  oompany  a  commissions* 
the  profits  of  any  transaction  and  to  pay  commission! 
and  to  make  allowances  to  any  persons  introdnemf  j 
business  to  the  oompany  or  otherwise  promoting  tin*  | 
business  thereof.  (141)  Is  a  general  indemnity  < 
in  favour  of  directors  and  other  officers  for  what  tnsy  | 
may  do  on  behalf  of  the  oompany. 

ft  appeared  from  the  evidence  before  the 
that  there  never  were  more  than  fourteen 
holders    in    this    oompany — viz.,    George    Ne 
and    five    brothers   and   six   sons   of     his,    all 
whom    were    infants,    and   Shotter   and 
There  never  were  more   than  2,500  shares, 
were  issued  to  George  Newman  as  fully  paid  sfj 
under  article    5.      He   distributed    1,831  of  tfca 
amongst  his  brothers   and  sons   and   Shotter  as 
Morgan,  each  of  these  two  last-named  persona  hsvii 
one  each.    The  directors  of  the  oompany  wen 
Newman  and  his  brothers,  William,  Charles, 
and  John  Henry,  and,  I  suppose,  Wright,  who 
named  in  the  articles. 

The  business  of  the  oompany  was  transacted  1 
these  persons.  Debts  were  contracted  to  a  Ian 
amount ;  no  profits  were  ever  made.  The  ootspsi 
was  ordered  to  be  wound  up  in  November,  1892,  si 
it  was  then  found  that  the  assets  of  the  oomfj* 
were  practically  nil,  whilst  the  debts  andhafaiflll 
of  the  oompany  amounted  to  £88,000  or  tbereabos 
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COUBT  OF  APPBAL. 


In  be  Nbwicajt  &  Co.  (Ldotbd). 


Cotjbt  of  Appeal. 


in  respect  of  money  borrowed  from  the  liberator 
Building  Society  and  other  oompanies  conneoted 
with  it.  The  company,  so  far  as  it  appears,  never 
had  any  assets  exoept  those  taken  over  from  George 
Newman  and  such  as  were  acquired  with  borrowed 
money.  Such  being  a  short  aooount  of  the  company, 
it  is  necessary  to  allude  to  the  circumstances  which 
give  rise  to  the  present  application  on  the  part  of  the 
liquidator.  He  seeks  to  obtain  an  order  for  the 
payment  by  George  Newman  of  three  sums  of  money 
—viz.  (1)  £10,000  in  respect  of  what  is  called  the 
Albert  Hall  purchase;  (2)  £2,500  in  respect  of  what 
is  called  the  Albert  Hall  advances;  (3)  £3,500  in 
respect  of  money  of  the  company  expended  on 
George  Newman's  own  house.  First,  as  regards 
the  £10,000,  the  facts  are  as  follows  :—The  Com- 
missioners of  the  Exhibition  of  1851  had  some  land 
near  the  Albert  Hall,  and  in  1890  they  agreed  with  a 
person  named  Sari  for  the  erection  of  buildings  on 
this  land  and  for  granting  leases  of  the  buildings  when 
erected.  This  agreement  imposed  heavy  liabilities  on 
the  builder,  but  the  ground-rents  were  at  first 
nominal,  although  ultimately  they  were  to  be  £8,000 
a  year.  The  agreement,  however,  was  so  beneficial 
to  Sari  that  beamed  to  sell  the  benefit  of  it  to  George 
Newman  for  £16,000,  and  George  Newman  got 
£36,000  for  it  from  the  company.  The  company  paid 
him  £26,000  for  it  out  of  money  borrowed  by  the 
company  for  the  purpose,  and  the  difference  between 
tins  sum  and  the  £16,000  paid  for  it  by  Newman  to 
Sari  is  the  £10,000  which  the  liquidator  seeks  to 
recover.  The  mode  in  which  this  transaction  was 
carried  out  is  stated  in  the  report  and  affidavits  filed 
in  this  matter,  and  the  truth,  though  obscured,  seems 
to  me  as  follows: — George  Newman  was  to  obtain 
the  benefit  of  Sari's  agreement  for  the  company,  but 
8arl  had  not  got  any  formal  agreement  which  he  could 
assign,  and  the  commissioners  would  not  enter  into 
any  agreement  with  the  company.  It  was  therefore 
agreed  that  George  Newman  should  himself  enter  into 
a  formal  agreement  with  the  commissioners.  On 
the  3rd  of  December,  1889,  George  Newman  wrote  a 
letter  to  the  Liberator  Society  informing  them  that 
the  company  had  resolved  to  take  over  the  agreement, 
and  asking  for  an  advance  on  its  security,  which  the 
liberator  Society  afterwards  agreed  to  make  and  did 


On  the  6th  of  December,  1889,  the  directors  met 
and  discussed  the  matter  and  resolved  to  buy  the 
agreement  from  George  Newman  for  £26,000  and  to 
pay  the  commissioners  £7,500  for  rent  in  advance, 
ana  to  indemnify  George  Newman  from  all  liability 
under  the  agreement.  On  the  18th  of  December, 
1889,  the  building  agreement  was  executed  by  New- 
man, and  the  commissioners  and  Newman  then  paid 
8arl'e  solicitor,  Mr.  Johnson,  £16,000,  as  agreed,  and 
he  also  paid  £7,500  to  the  commissioners,  to  their 
solicitors,  for  rent  in  advance.  This  completed  the 
matter  so  far  as  Sari  and  the  commissioners  were 
concerned.  These  moneys  were  paid  by  means  of 
cash  and  bills  supplied  by  the  company,  and  it  is 
plain  that  in  point  of  law  George  Newman  was  a 
mere  trustee  of  this  agreement  for  the  company.  On 
the  18th  of  December,  1889,  another  instrument  was 
executed  by  George  Newman  and  the  company,  by 
which  George  Newman  assigned  the  benefit  of  the 
agreement  to  the  company  for  £26,000,  and  the 
company  agreed  to  indemnify  him  from  all  liabilities 
under  the  same.  £10,000,  being  the  difference 
between  the  price  paid  to  Sari  and  that  paid  by  the 
company,  was  obtained  by  George  Newman  from  the 
company  in  the  manner  detailed  in  the  receiver's 
report.  George  Newman  says,  and  his  brothers  say 
also,  that  the  directors  of  the  company  knew  perfectly 
well  that  in  order  to  obtain  this  agreement  for  the 


company  he  would  have  to  pay  a  great  deal  more 
than  £16,000  to  Sari,  and  that  he  did  in  fact  have  to 
pay,  and  did  pay,  large  sums  of  money  for  commis- 
sions, introductions,  and  other  matters,  and  that  only 
£3,000  out  of  the  £10,000  was  in  fact  got  by  George 
Newman  out  of  the  transaction.  Having  regard  to 
the  affidavits  it  must  be  taken  that  the  directors  knew 
that  large  sums  beyond  the  £16,000  payable  to  Sari 
would  have  to  be  paid  in  order  to  obtain  the  agree- 
ment from  the  commissioners,  and  that  the  board 
gave  George  Newman  £10,000  to  cover  whatever 
might  have  to  be  paid  for  that  purpose,  with  Liberty 
to  retain  what  he  could  for  himself. 

The  question  then  arises  whether  the  company  can 
now,  by  its  liquidator,  recover  this  sum,  or  any  part 
of  it,  from  George  Newman.  Vaughan  Williams,  J., 
has  decided  this  question  against  the  company,  and 
as  regards  everything  exoept  the  £3,000  profit 
actually  made  by  George  Newman  the  learned  judge 
was  correct.  Exoept  as  to  that  sum  the  evidence  is 
not  sufficient  to  prove  any  misapplication  of  the 
company's  assets.  The  money  spent  appears  to  have 
been  part  of  the  cost  of  acquiring  the  contract,  and 
that  expenditure  having  been  necessary  for  its 
acquisition  and  authorized  by  the  directors  the 
company  cannot  treat  it  as  a  misapplication  of  its 
assets. 

It  was  suggested  that  the  money  went  in  bribes, 
and  that  the  expenditure  was  therefore  ultra  vires, 
but  although  this  suggestion  may  be  true,  there  is  no 
proof  of  it  on  whioh  the  court  can  judicially  act.  It 
must  be  taken  that  the  company  acquired  the  benefit 
of  the  contract  on  certain  terms  whioh,  as  regards  the 
sums  expended,  are  not  shown  to  have  involved  a 
breach  of  trust,  and  it  would  not  be  just  to  compel 
Mr.  George  Newman  to  repay  more  than  the  £3,000 
which  he  actually  retained  for  his  own  benefit. 
Whether  he  can  be  made  to  aooount  for  this  sum  is 
another  matter,  whioh  will  be  examined  later  on. 
The  £2,500  is  claimed  as  the  amount  of  a  cheque 
belonging  to  the  company  and  improperly  given  by 
George  Newman  to  Wright,  and  applied  by  him  for 
his  own  purpose  i  with  the  knowledge  and  consent  of 
George  Newman.  It  appears,  however,  from  the 
affidavits  in  answer  to  this  charge,  and  especially  from 
Mr.  Stocks'  affidavit,  that  Newman  gave  the  cheque 
to  Wright,  who  was  the  solicitor,  not  only  of  the 
oompany,  but  also  of  the  Liberator  Society,  in  order 
that  he  might  take  or  send  it  to  the  company's 
bankers,  to  be  placed  to  the  credit  of  the  company 
after  he  had,  as  solicitor  to  the  Liberator  Society, 
indorsed  a  memorandum  of  it  on  that  society's 
security.  It  further  appears  that  the  cheque  was 
afterwards  misapplied  by  Wright  or  Jabez  Balfour 
without  George  Newman's  knowledge.  Under  these 
oircumstanoes  George  Newman  cannot  be  charged 
with  this  sum.  When  he  found  that  the  cheque  had 
been  misapplied  he  did  not  know  what  to  do,  and 
although  he  ultimately  told  the  secretary  to  write  the 
amount  off  and  put  it  to  the  fees  aooount,  it  would 
not  be  just  to  infer  from  this  that  George  Newman 
sanctioned  or  approved  of  what  had  been  done.  No 
part  of  this  sum  ever  came  to  Newman;  he  is  no 
way  benefited  by  the  misapplication  of  the  oheque, 
and  on  the  evidence  Wright  or  Jabez  Balfour,  and  not 
Newman,  is  responsible  for  the  loss  of  this  cheque. 
The  last  sum  claimed  by  the  liquidator  is  £3,500. 
The  facts  relating  to  this  are  correctly  set  out  in  his 
report,  and  are  not  contradicted  or  explained.  George 
Newman  applied  assets  of  the  company  to  this 
amount  in  decorating  his  own  house,  and  the 
directors  afterwards  resolved  that  no  charge  should 
be  made  for  it,  and  it  was  accordingly  written  off. 

In  answer  to  the  liquidator's  claim  for  this  sum, 
and  in  answer  to  his  claim  to  the  £3,000  already 
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referred  to,  Mr.  George  Newman  relies  on  the  articles 
of  the  company  and  on  the  fact  that  all  the  directors 
and  shareholders  knew  and  sanctioned  what  was 
done.  It  remains  to  consider  this  defence  with  refer- 
ence to  both  of  these  sums.  When  the  facts  are 
understood  both  these  sums  were  in  truth  presents 
by  the  directors  out  of  the  company's  assets  to  G. 
Newman  with  the  consent  of  the  other  shareholders 
who  were  of  age ;  and  the  question  is  whether  these 
presents  can  be  treated  as  valid  against  the  liquidator 
on  the  winding  up  of  the  company,  which  is  hope- 
lessly insolvent,  and  which  was  largely  in  debt  when 
these  presents  were  made.  Vaughan  Williams,  J., 
has  held  that  they  are  unimpeachable,  and  he  referred 
to  the  case  of  The  British  Seamless  Box  Co.  as  support- 
ing his  view.  But  that  case  is  very  unlike  this.  The 
directors  there  Had  allotted  shares  to  some  of  them- 
selves as  fully  paid  up.  The  shares  were,  in  fact, 
allotted  in  consideration  of  some  patents  taken  over 
by  the  company;  and  an  agreement  to  issue  the 
shares  as-  paid  up  was  registered.  Hie  transaction, 
therefore,  was  intra  vires,  and  it  was  taken  to  be  so 
both  by  counsel  and  by  the  court.  Further,  the 
transaction  was  perfectly  honest  throughout,  and  it 
was  sanctioned  by  a  general  meeting  of  the  company, 
which  then  consisted  of  only  the  directors  and  one 
other  person,  who  assented  to  what  was  done.  More 
than  a  year  afterwards  shares  were  issued  to  other 
people,  and,  the  company  being  ultimately  wound 
up,  the  liquidator  sought  to  recover  the  nominal 
value  of  the  shares,  treating  them,  in  fact,  as  not 
paid  up.  The  court  held  that  this  could  not  be 
done,  because  the  transaction  (being  intra  vires)  was 
honest,  and  was  sanctioned  by  all  the  members  of  the 
company  at  the  time.  But  in  this  case  the  presents 
made  by  the  directors  to  Mr.  Newman,  their  chair- 
man, were  made  out  of  money  borrowed  by  the  com- 
pany for  the  purposes  of  its  business ;  and  this  money 
the  directors  had  no  right  to  apply  in  making  presents 
to  one  of  themselves.  The  transaction  was  a  breach 
of  trust  by  the  whole  of  them ;  and  even  if  all  the 
shareholders  could  have  sanctioned  it  they  never  did 
so  in  such  a  way  as  to  bind  the  company.  It  is  true 
that  this  company  was  a  small  one,  and  is  what  is 
called  a  private  company ;  but  its  corporate  capacity 
cannot  be  ignored.  Those  who  form  suoh  companies 
obtain  great  advantages,  but  accompanied  by  some 
disadvantages.  A  registered  company  cannot  do 
anything  which  all  its  members  think  expedient,  and 
which,  apart  from  the  law  relating  to  incorporated 
companies,  they  might  lawfully  do.  An  incorporated 
company's  assets  are  its  property,  and  not  the  pro- 
perty of  the  shareholders  for  the  time  being;  ana,  if 
the  directors  misapply  those  assets  by  applying  them 
to  purposes  for  which  they  cannot  be  lawfully  applied 
by  the  company  itself,  the  company  can  mace  them 
liable  for  such  misapplication  as  soon  as  any  one  pro- 
perly sets  the  company  in  motion.  All  this  is 
familiar  law  and  must  be  borne  in  mind  in  deciding 
the  present  case.  Mr.  George  Newman  and  his  co- 
directors  evidently  ignored  their  legal  position 
entirely.  They  regarded  Mr.  George  Newman  as  the 
company,  and  it  never  seems  to  have  occurred  to  them 
that  he  and  his  brothers  could  not  do  as  they  liked 
with  what  they  regarded  as  their  own  property,  or 
rather  as  his,  for  he  and  his  ohildren  held  the  bulk  of 
the  shares.  If  this  view  were  oorreot  in  point  of 
law,  if  the  corporate  body  could  be  disregarded,  it 
would  follow  that  Mr.  George  Newman  and  his 
brothers  would  be  liable  without  limit  for  the  debts 
which  were  contradicted  in  the  name  of  the  company. 
This  would  be  a  just  and  proper  result  to  arrive  at ; 
but  the  court  is  precluded  by  the  terms  of  the  Com- 
panies Act,  1862,  ss.  191  and  192,  from  adopting  it. 
The  court  is  bound  to  recognize  the  company  as  in- 


corporated, and  to  give  effect  to  all  the  consequences 
of  such  incorporation.     What,   then,  are  the  con- 
sequences as  regards  presents  to  directors  ?  The  oases 
on  the  subject  are  few.    The  law  will  be  found  dis- 
cussed in  The  York  and  North  Midland  Railway  Co.  ?. 
Hudson,  1  W.  B.  187,  16  Beav.  485,  and  Htrtton  ?. 
West  Cork  Railway  Co.,  31  W.  B.  827,  23  Ch.  D.  6Mt 
but  there  is  no  case  which  quite  covers  this.   Director! 
have  no  right  to  be  paid  for  their  services,  and  cannot 
pay  themselves  or  each  other  or  make  presents  to 
themselves  out  of  the  company's  assets  unless  autho- 
rized so  to  do  by  the  instrument  which  regulates  the 
company  or  by  the  shareholders  at  a  properly-convened 
meeting.  The  shareholders,  at  a  meeting  duly  convened 
for  the  purpose,  can,  if  they  think  proper,  remunerate 
directors  for  their  trouble  or  make  presents  to  them 
for  their  services  out  of   assets    properly  divisible 
amongst  the  shareholders  themselves.'   Further,  if  the 
company  is  a  going  concern,  the  majority  can  bind 
the  minority  in  such  a  matter  as  this.    But  to  make 
presents  out  of  profits  is  one  thing,  and  to  make  them 
out  of  capital  or  out  of  money  borrowed  by  the 
company  is  a  very  different  matter.      Suoh  money 
cannot  be  lawfully  divided  amongst  the  shareholder! 
themselves,  nor  can  it  be  given  away  by  them  for 
nothing  to  their  directors  so  as  to  bind  the  company 
in  its  corporate  capacity.      But  even  if  the  share- 
holders in  general  meeting  could  have  sanctioned  tin 
making  of  these  presents,  no  general  meeting  to  con- 
sider the  subject  was  ever  held.    It  may  be  true,  and 
Srobably  is  true,  that  a  meeting,  if  held,  would  have 
one  anything  whioh  Mr.  George  Newman  desired; 
but  this  is  pure  speculation,  and  the  liquidator,  si 
representing  the  company  in  its  corporate  capacity,  is 
entitled  to  insist  upon  and  to  have  the  benefit  of  the 
fact  that  even  if    a   general   meeting   could  have 
sanctioned  what  was  done  suoh  sanction  was  never 
obtained.    Individual  assents  given  separately  mar 
preclude  those  who  give  them  from  complaining  of 
what  they  have  sanctioned;  but  for  the  purpose  of 
binding  a  company  in  its  corporate  capacity  individual 
assents  given  separately  are  not  equivalent  to  the 
assent  of  a  meeting.    The  company  is  entitled  to  the 
protection  afforded  by  a  duly-convened  meeting  tad 
by  a  resolution  properly  considered  and  carried  and 
duly  recorded.    The  articles  of  this  company,  wide  as 
they  are,  do  not  authorize  such  presents  as  those 
impeached  by  the  liquidator,  and  the  result  is  that 
his  appeal  must  be  allowed  as  to  £3,000,  part  of  the 
£10,000,  and  as  to  the  £3,500,  and  Mr.  Newman  mast 
be  ordered  to  pay  these  sums,  with  interest  at  4  per 
cent.    He  ought  also  to  pay  the  costs  of  the  appeal 
and  the  costs  of  the  summons  except  so  far  as  they 
have  been  increased  by  the  claims  to  the  £2,500  aai 
to  the  £7,000,  part  of   the   £10,000.      The   cos* 
occasioned  by  these  olaims  ought  to  be  allowed  Una 
and  be  set  off  against  those  which  he  is  ordered  to 
pay- 
Solicitors,  Thome  &  Welsford;  W.  Brookes)  Palmer. 


From  Chan.  Div. 
(Lord  Halsbury ;  and  Lindley  J 
and  A.  L.  Smith,  L.JJ.) 

County  of  Gloucester  Bank  v.  Budbt 
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Mortgage — Colliery— Mortgage  of  leaseholds  and  j 
— Implied  mortgage  of  coUiery  business — F 
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manager— Mortgagee  in  possession — Validity  of  in- 
strument— Seal  of  company — Quorum  of  directors  not 
present* 

The  defendant  company,  who  were  the  lessees  of  a 
coUiery,  and  carried  on  the  business  of  a  colliery,  granted 
to  the  plaintiffs  by  sub-demise  a  first  mortgage  of  the 
prtmses  comprised  in  the  lease;  the  movable  plant 
and  some  of  the  machinery  being  excluded  from  the 
mortgage,  and  no  mention  being  made  of  the  business  or 
goodwill  of  the  colliery.  Default  having  been  made  in 
the  payment  of  the  money  due  under  the  mortgage,  the 
plaintiffs  went  into  possession  and  appointed  a  receiver  of 
the  income  of  the  property.  Upon  a  motion  by  the  plain- 
tiffs for  the  appointment  of  a  receiver  and  manager, 

Held  {reversing  the  decision  of  North,  J.),  that  the 
mortgage  included  and  implied  the  business  carried  on  by 
the  colliery,  and  that,  in  spite  of  the  plaintiffs  having 
gone  into  possession,  a  receiver  and  manager  ought  to  be 
appointed. 

Whitley  v.  Chaffig,  40  W.  B.  291,  [1892]  1  Ch.  64, 
distinguished. 

The  articles  of  association  of  the  defendant  company 
provided  that  the  directors  should  fix  the  number  of 
directors  to  form  a  quorum,  and  the  directors  had  fixed 
three  as  the  number.  Only  two  directors  were  present  at 
the  meeting  which  sanctioned  the  mortgage  to  the  plain- 
tiffs  and  at  the  meeting  at  which  the  seal  of  the  company 
was  affixed  to  the  mortgage. 

Held,  that,  as  between  the  defendant  company  and  the 
plaintiffs,  the  mortgage  was  validly  executed. 

D'Aroy  v.  Tamar,  Kit  Hill,  and  Callington  Railway 
Co.,  14  W.  B.  968,  L.  B.  2  Ex.  158,  distinguished. 

Boyal  British  Bank  v.  Turquand,  6  Ell.  A  B.  327, 
4  W.  R.  Dig.  148,  and  Mahony  v.  East  Holyford 
Mining  Co.,  L.  B.  7  H.  L.  869,  24  W.  B.  Dig.  10, 
followed. 

Appeal  from  North,  J. 

This  was  a  foreclosure  action.  By  an  indenture  of 
mortgage,  dated  the  14th  of  March,  1893,  the  defend- 
ant company,  being  the  lessees  of  a  colliery,  granted 
to  the  plaintiffs  a  first  mortgage,  by  sub-demise,  of 
the  land,  mines,  beds,  and  seams  of  coal  and  other 
premises  comprised  in  the  leases  and  certain  fixtures 
to  secure  £6,000.  The  mortgage  excepted  some  of 
the  machinery  and  all  the  movable  plant,  and  made 
no  mention  of  the  colliery  business.  The  original 
leases  provided  for  the  forfeiture  of  the  colliery  on 
the  leases  ceasing  to  be  worked. 

The  articles  of  association  of  the  defendant  com- 
pany provided  that  the  directors  should  fix  the 
number  of  directors  to  form  a  quorum,  and  the 
iirectors  had  accordingly  fixed  that  number  at  three. 
At  the  meetings  of  the  company  at  which  the  mort- 
gage was  sanctioned  and  the  secretary  was  autho- 
£sed  to  affix  the  seal  of  the  company  to  the  mortgage 
teed  only  two  directors  were  present. 

Default  was  made  in  the  payment  of  the  mortgage 
Honey,  and  on  the  9th  of  October,  1894,  the  plain- 
iffs  went  into  possession  of  the  premises,  ana  they 
obsequently  appointed  a  receiver  of  the  income  of 
he  property.  After  the  plaintiffs  went  into  posses- 
ion no  work  was  done  except  to  keep  the  water  out 
f  the  mines. 

The  plaintiffs  moved  for  the  appointment  of  a 
Boervex  and  manager  of  the  colliery.  The  motion 
rem  opposed  bv  second  mortgagees,  and  North,  J., 
Baling  himself  bound  by  Whitiey  v.  Challis,  40  W.  B. 
91,  £1892]  1  Ch.  64,  refused  the  motion. 
The  plaintiffs  appealed. 

Burin/en  Eady,  Q.C.,  and  A.  dB.  Terrell,  for  the 
pjpellstnts. —  Whitley  v.  Challis  is  distinguishable, 
a  the  present  case  the  security  is  useless  unless  the 
iartgra&ees  have  power  to  work  the  colliery.  The 
ffiery  xuust  be  impliedly  included  in  the  mortgage, 


though  not  mentioned  therein.  [They  referred  to 
Campbell  v.  Lloyd's  Bank,  [1891]  1  Ch.  136n,  37 
W.  B.  Dig.  96J  As  to  the  validity  of  the  mortgage, 
the  seal  was  affixed  by  the  secretary,  and  the  mort- 
gagees are  entitled  to  assume  that  it  was  affixed  by 
proper  authority. 
M.  L.  Bomer,  for  third  mortgagees. 

J.  O.  Wood,  for  second  mortgagees. — This  is  not  a 
demise  of  a  colliery,  but  of  a  seam  of  coal  included  in 
a  colliery  lease.  The  mortgage  did  not  include  per- 
sonal chattels  nor  part  of  the  fixed  machinery.  It 
cannot,  therefore,  have  been  intended  to  include  the 
colliery  business.  The  court  will  not  assist  a  mort- 
gagee in  possession  to  relinquish  his  possession :  In 
re  Prytherch,  38  W.  B.  61,  42  Ch.  D.  590.  The 
plaintiffs*  mortgage  is  improperly  executed.  A 
quorum  of  directors  was  not  present  at  the  meeting 
which  sanctioned  the  mortgage:  D'Arcy  v.  Tamar, 
Kit  Hill,  and  Callington  Bailway  Co.,  14  W.  B.  968, 
L.  R.  2  Ex.  158.  [Lord  Halsbttry  referred  to  Boyal 
British  Bank  v.  Turquand,  6  Ell.  &  B.  327,  4  W.  B. 
Dig.  148,  and  Mahony  v.  East  Holyford  Mining  Co., 
L.  B.  7  H.  L.  869,  24  W.  B.  Dig.  10]. 

Lord  Halsbttby. — Upon  the  point  that  has  been 
argued  last,  which  stands  first  in  order,  namely, 
whether  this  was  a  valid  mortgage  or  not,  I  am  of 
opinion  that  nothing  has  been  urged  before  us  which 
would  induce  us  to  say  that  the  authority  of  the 
company  was  not  given  to  the  making  of  this 
mortgage.  At  least  in  this  case,  when  the  company 
was  dealing  with  an  outside  person  who  had  no  other 
means  of  knowledge,  he  is  entitled  to  regard  the 
company  as  having  performed  its  functions  in  the 
making  of  this  mortgage,  by  whatever  means  it  can 
lawfully  do  so. 

The  case  relied  on  was  a  case  in  which  a  bond 
given  by  a  company  was  held  not  to  be  the  bond  of 
the  company  for  this,  among  other  reasons,  that  by 
a  section  of  a  special  Act  the  business  of  the  com- 
pany was  to  be  conducted  by  directors,  and  by  a 
particular  quorum  therein,  by  the  special  Act  pre- 
scribed ;  and  it  was  held  that  all  persons  dealing  with 
the  company  were  bound,  therefore,  to  know  what 
were  the  provisions  of  the  special  Act  in  respect  to 
that  matter.  If  that  case  were  identical  in  its  facts 
with  the  case  now  before  us  one  would  be  bound  by 
that  decision,  but  I  think  the  facts  are  not  the  same 
at  all.  Looking  at  the  decision  in  The  Boyal  British 
Bank  v.  Turquand,  and  the  case  in  the  House  of 
Lords,  Mahony  v.  East  Holyford  Mining  Co.,  a  pro- 
position of  a  very  different  character  is  affirmed. 
Persons  dealing  with  joint-stock  companies  are 
bound  to  look  at  what  one  may  call  the  outside  posi- 
tion of  the  company,  that  is  to  say,  they  must  see 
that  the  Acts  which  the  company  is  purporting  to  do 
are  Acts  within  the  general  authority  of  the  company, 
and  if  those  public  documents,  which  everyone  has  a 
right  to  refer  to,  disclose  an  infirmity  in  their  action, 
they  take  the  consequences  of  dealing  with  a  joint- 
stock  company  which  has  apparently  exceeded  its 
authority.  But  the  case  here  is  exactly  the  other 
way.  All  the  public  documents  with  which  an  out- 
side person  would  be  acquainted  in  dealing  with  the 
company  would  only  show  this,  that  by  some  regula- 
tions of  their  own,  what  Lord  Hatherley  described 
as  their  "indoor  management,"  they  were  capable, 
if  they  had  thought  right,  of  making  any  quorum 
they  pleased,  and  an  outside  person,  knowing  that, 
and  not  knowing  the  internal  regulations,  when 
he  found  a  document  sealed  with  the  common 
seal  of  the  company,  and  attested  and  signed  by  two 
of  the  directors  and  the  secretary,  I  think  was 
entitled  to  assume  that  that  was  the  mode  by  which 
authority  was  conferred  on  the  company  to  make  an 
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instrument  of  that  description.  It  turns  out  that  by 
an  authority  they  had  the  power,  but  that  their  own 
internal  regulations  were,  that  the  number  of 
directors  should  exceed  two,  and  that  there  ought  to 
have  been  three.  But  then  that  is  a  matter  which, 
as  Lord  Hatherley  says,  was  known  to  them,  and  to 
them  alone.  The  only  internal  management  of  the 
company  of  which  an  outside  person  would  be 
cognisant  would  be  that  they  had  power  to  make 
any  quorum  they  pleased,  and  having  those  documents 
before  them,  I  think  we  should  assume,  and  that  we 
should  be  entitled  to  assume,  that  the  proper  quorum 
had  been  properly  summoned  and  attended  to  effect 
the  completion  of  that  instrument.  That  disposes  of 
the  first  point  as  to  the  validity  of  the  mortgage. 

As  to  the  second,  which  I  may  call  really  the  sub- 
stantial part  of  this  case,  it  altogether  depends  upon 
what  is  involved  in  a  mortgage  of  colliery  leases.  It 
does  not  appear  to  be  denied  that  if  the  business  had 
been  transferred,  subject  to  a  question  whioh  I  will 
deal  with  in  a  moment,  as  to  whether  the  present 
applicants  have  put  themselves  in  a  worse  position  by 
taking  possession  under  the  mortgage — subject  to  that 
question,  with  whioh  I  will  deal  separately,  it  does 
not  appear  to  be  denied  that  if  the  business  is  sought 
to  be  conveyed  by  the  mortgage,  and  intended  by  the 
parties  to  be  conveyed,  this  is  a  proper  and  usual 
application,  and  one  whioh  would  be,  as  a  matter  of 
course,  granted.  The  management  of  the  colliery 
business,  if  that  was  granted,  is  one  which  essentially 
required  the  appointment  of  a  manager,  and  it  would 
be  proper  and  usual  to  come  to  the  court  to  aid  the 
persons  who  were  invoking  its  assistance  for  the 
purpose  of  carrying  on  the  business.  But  there  are 
two  objections  made.  It  is  said,  first,  the  business 
is  not  intended  to  be  conveyed,  and  it  is  only  a  naked 
mortgage  of  a  certain  quantity  of  land  and  seams  of 
coal.  That  appears  to  me  to  rest  entirely  on  a  false 
foundation.  It  may  be  that  the  mortgage  does  not 
contain  the  words  "the  colliery"  or  "the  colliery 
business,"  and  I  assume  they  do  not,  but  it  is  im- 
possible to  disregard  the  nature  of  the  thing  itself. 
What  is  a  colliery  ?  What  are  the  seams  of  coal  P 
What  is  the  motive  power  P  What  does  all  that 
mean  but  that  industrial  occupation  which  we  com- 
pendiously call  a  colliery  P  ana  what  is  the  meaning 
of  the  transfer  of  these  rights  of  taking  away  the 
coal  and  of  working  the  coal  which  are  involved  in 
the  leases  P  More  than  that,  there  is  the  right  of  the 
lessors  to  terminate  all  interest  in  these  things  if  the 
coal  is  not  properly,  continuously,  and  uninter- 
ruptedly worked,  and  worked  according  to  the  best 
manner  of  working  in  the  district  in  whioh  mining 
goes  on.  It  appears  to  me  that  when  one  looks  at 
the  nature  of  the  thine  itself  it  is  impossible  to  doubt 
that  what  was  intended  by  the  instruments,  and  by  the 
parties  executing  them,  was  that  what  we,  as  I  say, 
compendiously  call  "the  colliery"  was  intended  to 
be  transferred,  with  the  right  of  managing  the 
business. 

If  I  am  right  in  my  construction  of  what  the 
transfer  of  a  colliery  means,  then  this  case  is  covered 
distinctly  by  authority,  and  by  authority  which  Mr. 
Wood  does  not  seem  to  contest,  if  that  view  of  the 
mortgage  is  well  founded.  That,  therefore,  to  my 
mind,  disposes  of  that  question,  as  I  am  very  clearly 
of  opinion  that  a  colliery  means  a  business,  and  a 
conveyance  of  colliery  leases,  under  the  circumstances, 
includes  and  implies  in  its  terms  the  business  which 
is  carried  on  by  a  colliery. 

But  then  there  is  this  further  question.  It  is 
said  that  the  parties  cannot  now  make  this  ap- 
plication, because  they  have  put  themselves  in 
the  wrong  by  taking  possession,  and  if  they  have 
got  possession  themselves,   and  have  exercised  the 


power  to  take  possession  whioh  a  mortgagee  has, 
they  are  in  this  difficulty,  that  they  cannot  apply 
to  the  court  to  appoint  a  manager,  because  if 
they  chose  to  manage,  they  can  manage  themselves. 
I  do  not  deny  the  difficulty,  and  it  is  possible  that 
they  have  done  what  was  ill-advised,  and  that  they 
ought  to  have  made  this  application  before  they  had 
themselves  taken  possession.  But  then  that  is  not  an 
objection  at  law,  it  is  an  objection  only  of  discretion, 
and  if  we  see  that  they  have  got  into  a  difficulty  by 
doing  that  whioh  was  ill-advised  perhaps,  but  that 
it  is  for  the  advantage  of  all  the  parties  that  we 
should  appoint  a  manager  and  a  receiver,  there  is  no 
case,  as  Mr.  Wood  candidly  admitted,  which  could 
stop  us  doing  it.  The  only  question  is,  that  in  an 
appeal  to  our  discretion  we  should  not  interfere  under 
ordinary  oircumstanoes  if  the  parties  themselves  have 
taken  possession.  Well,  I  should  agree  to  that,  but 
it  appears  to  me,  from  what  I  have  already  said,  that 
the  oircumstanoes  of  this  case  are  extremely  peculiar, 
and  that  we  ought  to  cure  the  mistake  that  the  parties 
have  made  if  we  can,  and  to  put  them  in  a  position 
whioh  will  be  to  the  advantage  of  all  parties  and  will 
prevent  the  subject-matter  of  this  security  being 
forfeited,  as  it  probably  would  be  if  we  were  to  hold 
our  hands.  I  am,  therefore,  of  opinion  that  this 
appeal  ought  to  succeed,  and  that  my  brother  North 
ought  to  have  made  the  order  that  was  requested. 

IiiNDLEY,  L.  J. — I  am  of  the  same  opinion.  As  to 
the  question  of  the  validity  of  the  mortgage,  whioh 
was  the  point  raised  before  us,  and  not  before  North, 
J.,  I  have  not  the  slightest  doubt  that  the  mortgage 
is  perfectly  good  upon  the  evidence  as  it  stands.  Mr. 
Wood  has  relied  upon  the  case  of  D'Arcy  v.  The 
Tamar,  Kit  Hill,  and  Cattington  Railway  Co.9  which 
is  always  referred  to  when  there  has  been  any  irregu- 
larity in  affixing  the  seal  of  the  company.  But  that 
case  does  not  reach  this  by  a  very  long  way.  The 
Court  of  Exohequer  there  held  that,  in  an  action  om 
the  bond  and  a  plea  of  non  est  factum,  they  could  not 
say  that  a  bond  executed  under  the  seal  of  the 
company  was  good,  because  there  were  two  Acts  of 
Parliament,  one  a  special  one,  which  rendered  it 
absolutely  essential  that  in  the  case  of  any  bond 
issued  by  the  company  there  should  be  a  quorum  of 
directors  present  at  that  particular  meeting,  and  that 
there  was  no  such  quorum  and  no  such  meeting,  and 
the  court  came  to  the  conclusion  that,  upon  the  true 
construction  of  those  Acts,  non  est  factum  was  a  good 
defence.  That  case  has  never  been  applied,  that  I 
know  of,  to  these  registered  companies,  where  the 
quorum  and  so  on,  depend  entirely  upon  the  regula- 
tions whioh  the  directors  may  choose  to  make 
themselves.  The  case  is  governed,  not  by  IfArcy  v. 
The  Tamar,  Kit  Hill,  and  Oallington  Railway  Cb.,  tat 
by  Royal  British  Bank  v.  Turquand,  followed,  as  it 
has  been,  by  a  string  of  cases  too  numerous  to  refer 
to,  the  principal  one  of  whioh  is  the  Irish  case  in  the 
House  of  Lords  to  which  Lord  Halsbury  has  referred. 
Here  the  directors  are  directors  who  may  make  amy 
quorum  they  like— it  may  be  two  or  it  may  be  tinea 
They  did  appoint,  apparently,  three.  The  dot 
in  question  is  under  the  seal  of  the  company, 
by  two  directors,  and  countersigned  by  the  s 
Now,  what  could  anybody  think  of  that?  What 
there  to  put  them  upon  inquiry  ?  What  is  there  to 
give  them  notice  of  anything  irregular  if  there  m 
anything  irregular  P  If  a  person  looked  at  that  m 
looked  at  the  articles  of  association  there  does  i 
seem  to  be  anything  irregular  at  all ;  he  would  be 
liberty  to  infer,  and  probably  anyone  in  the 
course  of  business  would  infer,  that  if  the 
had  appointed  a  quorum  they  had  appointed  the 
who  signed  the  deed*    But  supposing  that  three  i 
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wanted,  he  is  not  bound  to  go  and  look  at  the 
directors' minutes.  He  has  no  right  to  look  at  them 
except  as  a  matter  of  bargain.  That  does  not  affeot 
him  at  all.  There  is  nothing  irregular  on  the  face  of 
it— there  is  nothing  illegal  in  it.  As  to  a  plea  of 
wn  eat  factum,  that  could  not  be  raised  for  a  moment, 
and  I  have  not  the  slightest  doubt  myself  that  that 
dead  is  as  good  as  any  other  deed  that  ever  was  sealed. 
So  much  for  that 

Now,  as  to  the  other  point,  which  is  an  important 
matter.  North,  J.,  has  declined  to  appoint  a  receiver 
and  manager  in  this  case,  because,  he  says,  the  first 
mortgagees,  who  ask  for  a  receiver  and  manager,  are 
not  mortgagees  of  the  business  of  the  oolliery.  In 
one  sense  that  is  right;  that  is  to  say,  they  are  not 
mortgagees  of  the  business  in  so  many  words.  But 
what  is  a  oolliery?  What  does  it  mean?  This 
colliery  was  granted  by  a  lease  to  the  mortgagors, 
and  that  lease  contained  powers  to  win  and  get  the 
coal,  and  it  was  a  lease  of  a  colliery  to  be  worked ; 
that  is  to  say,  the  lessees  were  to  dig  out  the  ooal  and 
sell  it — take  so  much  of  the  ground  away  and  get 
rid  of  it  for  money.  There  were  royalties  to  be  paid, 
and  there  were  clauses  for  re-entry,  and  as  to  the 
ordinary  dead  rent,  and  so  on.  That  lease  was  sub-let. 
What  does  that  mean  ?  What  is  the  sub-lessee  to  do 
with  such  property  as  that  ?  It  is  perfectly  familiar 
to  everybody  in  this  court,  I  suppose,  that  for  years 
and  years  oolliery  property  has  not  been  property  of 
so  much  land.  Ever  since  the  days  of  Lord  Eldon, 
and  probably  long  before,  there  was  a  distinction 
drawn  between  colliery  property  and  ordinary  landed 
property,  and  in  Jeffreys  v.  Smith,  1  J.  &  W.  302, 
which  is  one  of  the  leading  cases  on  this  point,  the 
Chancellor  makes  this  observation  about  collieries. 
It  was  there  a  question  with  regard  to  a  receiver. 
There  were  some  tenants  in  oommon  of  a  oolliery. 
One  tenant  in  oommon  wanted  a  receiver  of  the 
colliery  appointed,  and  it  was  familiar  law  in  those 
days  that  if  one  tenant  in  oommon  wanted  a  receiver 
of  the  property  in  oommon  he  could  not  get  it  He 
must  go  and  enter,  and  the  law  allowed  all  tenants 
in  oommon  to  enter  into  possession.  What  does  Lord 
Eldon  say  about  this?  He  says:  "The  question  is 
whether  mines  have  not  been  always  considered,  not 
altogether,  but  in  some  sort,  as  a  species  of  trade. 
How  it  may  be  in  Wales  I  do  not  know,  but  in 
my  country,  where  there  are  frequently  twenty 
owners  of  the  same  mine,  if  each  is  to  have  a  set 
of  miners  going  down  the  shaft  to  work  his  twentieth 
part,  it  would  be  impossible  to  continue  working  the 
mine.  Must  not  a  contract  be  implied  that  it  was  to 
be  carried  on  in  a  practical  and  feasible  way  ?  I 
believe  I  have  a  note  of  a  case  before  Lord  Hardwioke 
which  confirms  me  in  the  idea  that  where  there  are 
part  owners  of  a  mine,  and  they  cannot  by  contract 
agree  to  appoint  a  manager,  this  court  will  manage  it 
for  them.  That  doctrine  never  applied  to  tenants 
in  oommon  of  ordinary  land,  and  the  reason  of  it  is 
obvious  when  you  come  to  think  of  it.  Let  us  see 
what,  in  effect,  is  the  mortgage  of  this  oolliery. 
What  are  they  doing  ?  It  is  intended,  of  course,  as  a 
security ;  that  is  the  object  of  the  whole  transaction. 
What  are  they  to  do  ?  Are  they  to  prevent  any- 
body going  into  it,  are  they  to  leave  the  mortgagor 
alone,  whether  he  pays  the  interest  or  not,  or  whether 
he  makes  default  or  not?  If  they  go  into 
possession,  what  are  they  to  do  with  it  ?  Bear  in 
mind  that  if  they  do  nothing  the  mine  will  be 
iwamped  with  water,  and  the  property  will  not  be  to 
them  what  it  was  intended  to  be—namely,  a  security 
for  this  repayment  It  is  absolutely  essential  that  a 
■ab-lossoo  of  a  going  concern  like  this  is  to  be  at 
Hberty  to  dig  and  work  the  ooal  and  sell  it,  and 
leduoe  what  is  due  to  him  on  his  mortgage.    That  is 


a  necessary  part  of  the  transaction.  It  has  been  so 
treated  in,  I  should  think,  almost  every  case  of  this 
kind  which  has  come  before  the  courts.  It  was  so 
treated  in  that  case  before  Chitty,  J.,  which  Mr. 
Swinfen  Eady  has  referred  to :  Campbell  v.  Lloyd's 
Bank.  That  case  was  substantially  like  this,  I 
may  say  exactly  like  this,  except  there  the  sub- 
lease included  the  loose  plant  and  materials, 
which  this  sub-lease  does  not.  That  does  not  alter 
the  real  substantial  character  of  the  transaction,  and 
it  would  be  a  mere  mockery  to  a  mortgagee  of  a 
oolliery,  whether  by  assignment  or  a  sub-lease,  to  tell 
him  he  is  not  to  touch  the  minerals.  It  is  ridiculous. 
Now  it  appears  to  me  that  this  is  a  matter  in  which, 
I  will  not  say  there  is  a  goodwill,  but  in  which  it  is 
absolutely  essential  to  the  mortgagees*  security  that 
the  mine  should  be  worked.  If  not,  it  may  be  for- 
feited at  any  moment,  and  if  the  mortgagees  had  not 
embarrassed  themselves  by  taking  possession,  I  should 
have  thought  that  under  section  10  of  the  Judicature 
Act,  1873,  it  would  be  almost  a  matter  of  course  to 
appoint  a  receiver  and  manager.  I  say  under  that 
section,  because  before  that  I  rather  think  the  first 
mortgagee  was  told  to  go  and  enter.  That  practice 
has  been  altered,  it  maybe  beneficially,  by  section  10 
of  the  Judicature  Act.  The  mortgagees  have  entered, 
and  of  course  they  find  themselves  in  a  difficulty ; 
they  find  they  have  made  a  false  move;  they  have 
got  themselves  into  a  state  of  embarrassment  by 
entering  into  possession,  because  the  second  mort- 
gagees attack,  and  they  say,  "  If  you  are  going  to  be 
mortgagees  in  possession,  you  have  no  right  to  work 
this ;  you  must  do  it  at  your  own  peril ;  you  must 
lay  out  a  lot  of  money  in  keeping  the  mine  going 
and  then  be  disallowed  it  on  accounts."  Of  course, 
that  is  very  awkward,  and  of  course  the  first 
mortgagees  want  to  know  where  they  are,  to  say 
the  least  of  it.  It  appears  to  me  that,  there 
being  ample  jurisdiction  to  do  it,  we  ought  not 
to  abstain  from  doing  it  simply  because  they 
have  made  what  now  appears  to  be  a  false  step, 
and  have  taken  possession.  Their  mortgagors  are 
being  wound  up,  and  will  not  have  anything  to  do 
with  it,  but  the  third  mortgagees  support  them. 
The  second  mortgagees,  finding  that  the  first  mort- 
gagees, having  taken  possession,  have  got  into  a 
difficulty,  want  to  keep  them  there.  I  do  not  think 
that  is  fair.  I  think  the  case  for  a  receiver  and 
manager  is  amply  made  out,  and  that  the  order  ought 
to  be  discharged,  and  the  receiver  and  manager 
appointed. 

A.  L.  SMITH,  L.J. — The  firstquestion  that  appears 
to  me  to  arise  in  this  case  is,  What  was  the  security 
which  was  given  by  the  defendants  to  the  plaintiffs  ? 
Was  it  a  mere  security  of  bare  land  ?  was  it  a  mere 
security  of  a  seam  of  coal  ?  or  was  it  a  security  which 
they  had  themselves  to  dispose  of — namely,  the  value 
of  the  leases  and  the  leases  themselves  which  they 
held  from  the  Marquis  of  Bute?  Apart  from  the 
phraseology  of  this  mortgage  deed,  I  cannot  have 
any  doubt  myself  that  the  intention  of  the  parties 
was  that  one  should  convey  to  the  other,  by  way  of 
security,  the  security  which  they  had  to  grant — 
namely,  the  leases  that  were  subject  also  to  the 
covenants,  that  unless  the  seams  of  ooal  were  worked 
the  Marquis  of  Bute  might  enter  into  possession.  It 
does  seem  to  me  that  the  subject  of  security  in  this 
case  is  not  the  bare  seams,  but  that  it  is  also  the 
ooal  and  the  rights  which  the  mortgagors  had  to 
work  those  seams  under  their  leases.  If  they  were 
not  granted  under  this  mortgage  deed,  I  do  not  see 
what  security  the  plaintiffo  took  at  all,  because  if 
they  did  not  work  it  might  well  be,  and  probably 
would  be,  that  the  landlord— namely,  the  Marquis  of 
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Bute — might  re-enter  for  a  forfeiture,  and  the  whole 
of  the  security  would  be  gone,  because  the  lease 
would  be  put  an  end  to  by  that  re-entry.  I  think 
that  this  is  the  true  meaning  of  this  colliery  lease. 
It  is  entirely  unlike  the  case  of  WhiUey  v.  Challis, 
which  my  brother  North  found  himself  bound  by. 
It  is  a  different  thing  altogether  to  mortgage  a  house 
or  a  hotel,  and  in  that  case  this  court  held  that  the 
business  of  the  hotel  and  the  goodwill  of  the  hotel 
was  not  added  to  the  security — it  was  not  comprised 
in  the  security — and,  that  being  so,  this  court  held 
that  the  mortgagee,  by  asking  for  a  receiver,  could 
not  enlarge  the  security  which  he  had  not  got,  and 
they  refused  to  order  a  receiver  or  manager  to  be 
appointed. 

For  the  reasons  given,  and  for  the  reasons  which 
have  already  fallen  from  Lord  Halsbury  and  Lindley, 
L.J.,  I  am  of  opinion  that  the  subject-matter  of  the 
security  in  this  case  is  the  colliery  and  the  right  to 
work  it,  as  contended  for  by  the  plaintiffs.  If  the 
matter  had  rested  there,  and  nothing  had  taken  place 
except  that  on  the  10th  of  January,  1895,  this 
originating  summons  had  been   taken  out  by  the 

flaintiffs  for  foreclosure  of  their  mortgage  and  sale, 
suppose  that  under  the  10th  section  of  the  Judica- 
ture Act  it  would  have  been  held  by  any  court  that  it 
was  "just  and  convenient"  that  a  receiver  and 
manager  should  be  appointed.  But  it  is  said  that 
something  did  occur  between  the  granting  of  a 
mortgage  in  March,  1893,  and  January,  1895,  namely, 
that  the  plaintiffs  entered  into  possession,  and  that, 
therefore,  they  are  not  entitled  to  ask  for  a  receiver. 
For  reasons  whioh  have  been  given  by  Lord  Halsbury 
and  Lindley,  L.J.,  in  my  judgment  the  mere  fact  of 
their  having  entered  into  possession  as  they  did  does 
not  render  it  unjust  or  not  convenient  in  the  present 
circumstances  in  this  case  that  a  receiver  and 
manager  should  be  appointed. 

For  these  reasons  I  think  that  the  judgment 
appealed  against  should  be  reversed,  and  the  appeal 
allowed. 

There  is  one  other  point  about  the  mortgage  not 
having  been  duly  executed  so  as  to  be  binding  upon 
the  defendant  company.  I  have  nothing  to  add 
except  to  say  this,  that  the  cases  which  were  cited, 
the  Royal  British  Bank  v.  Turquand  and  the  case  in 
the  House  of  Lords  in  which  Lord  Hatherley  gave 
judgment,  are  conclusive  upon  the  point  that  this 
was  a  duly  executed  deed.  I  think,  therefore,  that 
the  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors,  BiddeU,  Vaitey,  <£  Smith,  for  VacJieU  <fc 
Son,  Cardiff;  Ince,  Colt,  <fc  lnce,  for  Ingledew  &  Sons, 
Cardiff. 


March  29. 


ftfgf)  atom*  of  Shurtia. 

Chan.  Div.  \ 
North,  J.  f 

In  re  A  Solioitob.  (o.) 

Solicitor— Attachment— Debtors  Act,  1869(32  &  33  Vict. 
c.  62),  s.  4,  sub-section  4. 

The  balance  found  due  from  a  solicitor  upon  the 
taxation  of  his  billy  and  the  costs  of  the  taxation,  are 
within  the  exception  of  sub-section  4  of  section  4  of  the 
Debtors  Act,  1869. 

In  re  Rush,  18  W.  R.  331,  X.  B.  9  Eq.  147,  followed. 

(a.)  Reported  by  G.  B.  Hamilton,  Esq.,  Barrister* 
at-Law. 


Motion. 

An  order  was  made,  upon  the  client's  application, 
for  the  taxation  of  a  solicitor's  bill,  and  for  payment 
by  the  solicitor  of  the  balance,  if  any,  due  from  him 
within  four  days  of  the  issuing  of  the  taxing  master*! 
certificate. 

The  taxing  master  certified  that  £20  17s.  5d.  vu 
due  from  the  solicitor. 

Upon  the  8th  of  August,  1892,  an  order  was  mtde 
that  the  costs  of  the  taxation  and  of  the  order  should 
be  taxed  and  paid  by  the  solicitor. 

On  the  16th  of  April,  1894,  the  client  gave  notioe 
of  intention  to  proceed,  and  on  the  21st  of  January, 
1895,  the  taxing  master  certified  the  costs  taxii 
under  the  order  of  the  8th  of  August,  1892,  sfc 
£25  12s.  2d.  Neither  the  £20  17s.  5d.  nor  ti» 
£25  12s.  2d.  had  been  paid,  and  the  present  applica- 
tion was  for  leave  to  issue  a  writ  of  attachment  m 
respect  of  both  sums. 

R.  F.  Norton,  for  the  client,  cited  In  re  Rush,  18 
W.  B.  331,  L.  B.  9  Eq.  147,  in  support  of  the  pro- 
position that  a  writ  of  attachment  may  be  iansi 
against  a  solicitor  for  the  non-payment  of  the  balsa* 
found  due  from  him  upon  taxation,  and  submitted 
that  a  writ  might  also  be  issued  for  the  non-payment 
of  the  costs  of  the  taxation. 

He  distinguished  In  re  Hope,  20  W.  R.  694,  L.  B. 
7  Ch.  App.  523,  because  in  that  case  the  solicitor  wm 
moving  party. 

The  solicitor  did  not  appear. 

North,  J.,  said  that,  in  his  opinion,  the  writ  of 
attachment  must  go  in  respect  of  costs  as  well  alia' 
respect  of  the  other  sum  due.  In  In  re  Hope  no  otdsr 
was  made  for  the  payment  of  costs,  because  it  *** 
uncertain  what  the  result  of  the  taxation  would  bfc 
but  the  dicta  of  the  Lords  Justices  in  that  case  shone! 
that  the  writ  might  issue  in  respect  of  the  costs. 

Solicitors,  Edmonds  A  Jubb,  for  Ford  &  ITaraa, 
Leeds. 


April  7. 


Chan.  Div.    ) 
Kekewioh,  J.  | 

Wabbkn  v.  Wabjuot.  (a.) 

Inland    revenue — Income   tax — Husband    and  wifr 
Divorce — Annuity  to  wife — Recovery  of  past 
tax. 


The  trustees  of  a  deed  of  arrangement  made  _ 
to  an  order  of  the  Divorce  Court,  by  which  dssi  i 
annuity  was  secured  to  a  wife  on  wliosc  petition  the 
has  been  obtained,  may  deduct  income  tax  in  ret 
the  annuity,  but  cannot  recover  income  tax  which 
have  neglected  to  deduct  in  the  past. 

Summons. 

By  a  decree  absolute  of  the  Divorce  Court, 
the  29th  of  October,  1889,  and  made  on  the  pee* 
of    Catherine  Warren,  her  marriage  with  BeM 
Warren  was  dissolved. 

By  an  order  of  the  said  court  made  on  Hie 
August,  1890,  it  was  ordered  that  the  said  1 
Warren  should  secure  to  the  said  Catherine  wi 
the  annual  sum  of  £700  as  from  the  date  of  the 
for  the  term  of  her  life,  and  that  for  such  pi 
settlement  made  by  him  on  the  marriage 
varied  and  that  the  trustees  thereof  ahould  pay 
for  life  the  income  of  the  trust  property  c 
therein  up  to  £700  per  annum,  and  thai  lor 

(a.)  Eeported  by  C.  0.  Hensley,  Esq.,  ] 
at~Law. 
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pose  of  seoaring  the  deficiency,  if  any,  between  such 
income  and  the  said  amount  of  £700  per  annum  it 
should  be  referred  to  one  of  the  conveyancing  oounsel 
of  the  Chancery  Division  to  settle  and  approve  of  a 
proper  deed  to  be  executed  by  all  necessary  parties. 

By  a  deed,  dated  the  1st  of  May,  1891,  and  duly 
made  pursuant  to  the  said  order,  it  was  agreed  and 
declared  that  the  trustees  of  the  said  settlement 
should,  as  from  the  date  of  the  said  deed,  pay  to  the 
said  Catherine  Warren  during  her  life  the  annual 
income  from  the  investments  subject  to  the  trusts  of 
the  said  settlement  to  the  extent  of  and  not  exceed- 
ing £700  a  year  as  from  the  date  of  the  said  deed, 
and  should  pay  the  residue  to  the  said  Herbert  Warren 
during  his  life,  and  afterwards  should  hold  the  said 
investments  and  the  income  thereof  in  accordance 
with  the  trusts  of  the  settlement;  and  that  the 
trustees  of  the  said  deed  should  thenceforth,  and  so 
long  as  the  annual  income  from  the  investments  for 
the  time  being  subject  to  the  trusts  of  the  said  settle- 
ment should  not  amount  to  the  sum  of  £700,  receive 
the  income  of  certain  investments  set  out  in  the 
schedule  to  the  deed,  and  pay  thereout  for  if  such 
income  should  be  insufficient  they  should  raise  the 
deficiency  out  of  the  principal  thereof)  so  much  of  the 
said  annual  sum  of  £700  as  should  not  be  paid  by 
means  of  the  annual  income  of  the  investments  held 
under  Hie  said  settlement,  and  subject  thereto  should 
stand  possessed  of  the  said  scheduled  investments  and 
income  thereof  in  trust  for  the  said  Herbert  Warren 
absolutely. 

Since  the  date  of  the  said  order  the  trustees  of  the 
settlement  had  paid  the  whole  income  of  the  invest- 
ments held  thereunder  to  the  said  Catherine  Warren. 

That  income  did  not  amount  to  £700  a  year,  and 
■bee  that  date  the  trustees  of  the  deed  had  paid  to 
her  so  much  of  the  income  arising  from  the  invest- 
ments under  the  deed  as  along  with  the  income  under 
the  settlement  amounted  to  £700  a  year  net  down  to 
June,  1894,  when  they  received  a  notice  from  Herbert 
Warren,  in  consequence  of  which  they  deduoted  from 
the  next  instalment  the  whole  amount  of  the  income 
tax  payable  in  respect  of  the  annuity  since  the  date 
of  the  said  order. 

This  was  an  originating  summons  by  Herbert 
Warren  against  Catherine  Warren  and  the  trustees 
of  the  deed  to  have  it  declared :  (1)  That  the  income 
tax  at  the  rates  current  from  time  to  time  upon  the 
said  annuity  ought  to  be  paid  by  the  said  Catherine 
Warren  out  of  the  annuity,  and  not  out  of  the  residue 
of  the  income  of  the  said  investments.  (2)  That  the 
amount  of  income  tax  properly  payable  out  of  the 
annuity  since  the  date  of  the  deed,  and  which  had 
seen  paid  out  of  such  residue,  might  be  repaid  to  the 
plaintiff  as  being  entitled  to  the  residue  of  the  income 
of  the  said  trust  funds  by  the  defendant,  Catherine 
Warren,  or  otherwise  that  the  same  might  be  deduoted 
from  the  future  payments  of  the  annuity  and  paid 
over  to  the  plaintiff.  (3)  How  the  income  tax  on  the 
said  annuity  ought  to  be  borne  and  paid. 

T.  T.  Methdd,  for  the  plaintiff. 

Raphael,  for  the  wife ;  and 

Gode/roi,  for  the  trustees,  argued  the  case  in 
chambers,  and  referred  to  Pemberton  v.  Pemberton, 
%  Notes  of  Cases,  17;  Browne  and  Powles  on 
Divorce,  5th  ed  ,  p.  118;  Robinson  on  Income  Tax. 

Kbkkwigh,  J.,  having  adjourned  the  case  into 
court,  delivered  the  following  judgment: — There 
seems  to  be  no  settled  practice  in  the  Probate  Divi- 
sion as  to  whether  income  tax  should  be  deduoted 
from  an  annuity  payable  by  way  of  alimony.  It  is 
stated  in  several  of  the  books  of  practice  that  it 
should  be  deducted ;  but  I  do  not  find  that  the  state* 


ment  is  borne  out  by  any  decision.  There  is  no 
reason,  however,  why  that  should  affect  this  case, 
because  here  the  annuity  is  payable  under  a  deed, 
and  it  must  be  governed  by  the  law  of  deeds,  and  has 
no  special  reference  to  the  practice  in  the  Probate 
Division.  [His  lordship  read  the  deed.]  It  is  a  deed 
of  trust  securing  an  annuity  of  £700.  I  cannot  find 
anything  in  it  which  exempts  the  annuity  from  pay- 
ment of  inoome  tax.  Nothing  points  that  way. 
Then,  that  being  so,  I  am  at  a  loss  to  see  why  it 
should  not  be  governed  by  the  general  law  according 
to  which  inoome  tax  ought  to  be  deducted. 

Then  what  happened  P  For  a  time  the  trustees 
paid  the  annuity  free  of  inoome  tax.  Then  the  hus- 
band insisted  on  income  tax  being  deduoted.  That 
was  right  as  regards  future  payments.  But  the 
trustees  have  not  only  deduoted  inoome  tax  from  the 
last  payment,  but  have  deduoted  that  of  previous 
years  also.  In  doing  that  it  seems  to  me  that  they 
were  wrong.  There  are  no  doubt  some  conflicting 
decisions  on  the  point,  which  may  be  found  on  pp. 
242,  243  of  Robinson  on  Inoome  Tax.  But  to  my 
mind  there  is  no  doubt  that  the  trustees  cannot 
deduct  what  might  have  been  deduoted  before.  The 
lady  is  not  liable  to  repay  to  the  trustees  what  has 
already  been  paid  to  her.  If  she  had  declined  to  give 
it  up  on  the  trustees  demanding  it,  they  might  have 
been  entitled  to  deduct  it,  but  they  cannot  get  it  back 
now.  There  is  nothing  like  set  off.  They  must  pay 
back  to  the  lady  the  inoome  tax  which  they  neglected 
to  deduct  in  the  past,  and  can  only  deduct  it  in  the 
future.  They  are  both  entitled  and  bound  to  give  up 
the  inoome  tax  whioh  they  have  retained.  I  have 
nothing  to  do  at  present  with  her  rights  as  against 
her  husband.  I  am  concerned  only  with  her  rights  as 
against  the  trustees.  As  regards  costs,  the  husband 
has  come  here  to  have  a  deed  explained  to  which  he 
was  himself  a  party,  and  by  whioh  it  is  to  be 
observed  he  is  providing  for  his  wife's  maintenance. 
Further,  he  might,  if  he  had  chosen,  have  required 
the  trustees  to  render  an  account  of  each  half-yearly 
payment  of  the  annuity,  but  did  not  do  so.  Slither 
ground  seems  sufficient  to  make  him  liable  for  the 
costs  of  the  proceedings. 

The  trustees  are  entitled  to  deduct  inoome  tax 
from  future  instalments  of  the  annuity.  They  must 
repay  to  the  wife  the  inoome  tax  deduoted  in  respect 
of  past  instalments,  and  the  husband  must  pay  the 
costs  of  the  action. 

Solicitors,  Buddy  Johnson,  <fe  Jecks;  W.  Smee; 
Valpy,  Chaplin,  &  Peckham. 


Chan.  Div.    1  A     -i  «  ± 

Kekewich,J.J  Apnl  3,  4. 

In  re  England. 
Steward  v.  England,  (a.) 

Limitations,  Statute  of— Charge  on  lands— Settlement  of 
charge — Devise  of  lands  charged  to  tenant  for  life  of 
charge— Real  Property  Limitation  Act,  1874  (37  &  38 
Vict.  c.  67),  s.  8. 

A  father  charged  a  certain  real  estate  in  favour  of  the 
trustees  of  his  son's  marriage  settlement  (the  son  being 
tenant  for  life  thereunder),  and  covenanted  to  pay  the 
money  charged.  The  estate  he  subsequently  devised  in 
fee  to  the  son,  who  took  possession  of  ike  lands,  but  made 
no  claim  on  the  personal  estate  for  twelve  years. 

Held,  that  the  claim  was  barred  against  the  personal 
estate. 

(a.)  Reported  by  C.  C.  Hensley,  Esq.,  Barrister- 
at-Law. 
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Coope  v.  Cresswell,  16  W.  B.  252,  L.  R.  2  Ch.  App. 
112,  followed. 

Burrell  v.  Lord  Egremont,  7  Beav.  205,  and  Topham 
v.  Booth,  35  W.  R.  715,  35  Ch.  D.  607,  distinguished. 

By  a  settlement  dated  the  20th  of  September,  1870, 
William  England  covenanted  to  pay  (in  the  events 
which  subsequently  happened),  within  twelve  calendar 
months  after  his  death,  to  the  trustees  of  the  settle- 
ment a  sum  of  £4,000  sterling,  together  with  interest 
thereon  at  4  per  cent.,  and  that  the  hereditaments 
specified  in  the  schedule  and  known  as  the  Hindring- 
ham  Estate  should  be  charged  with  the  sum  and 
interest.  The  trusts  of  this  sum  were  declared  by  a 
deed  of  even  date,  and  under  them  William  George 
England,  the  son  of  the  settlor,  took  the  first  life 
estate. 

By  his  will  William  England  devised  the  Hmdring- 
ham  Estate  to  his  said  son  absolutely.  The  testator 
died  on  the  1st  of  June,  1871,  and  his  will  was  proved 
on  the  2nd  of  September  following.  Of  this  will  the 
son,  William  George  England,  was  an  executor  and 
trustee. 

The  son  took  possession  of  the  Hindringham  Estate 
on  the  death  of  his  father,  and  had  been  in  posses- 
sion or  receipt  of  the  rents  and  profits  ever  since. 
The  land  had  fallen  considerably  in  value,  and  was, 
according  to  a  valuation  recently  made,  worth  no 
more  than  £3,500. 

The  present  summons  was  taken  out,  and  asked, 
inter  alia,  that  it  might  be  determined  whether 
the  residuary  real  and  personal  estate  of  the  tes- 
tator, W.  England,  was  liable,  and  to  what  extent 
and  in  what  proportions,  to  make  good  the  £4,000 
covenanted  to  be  paid  and  charged  by  the  settle- 
ment. 

L.  8.  Bristowe,  for  the  trustees  of  the  settlement. — 
The  fact  that  there  was  no  payment  of  interest  is 
immaterial :  Topham  v.  Booth,  35  W.  B.  715,  35  Ch. 
D.  607.  There  has  been  what  amounts  to  payment 
of  interest,  and  the  covenant  is  kept  alive :  Dxbb  v. 
Walker,  41  W.  B.  427,  [1893]  2  Ch.  429.  The 
personal  estate  is  in  the  position  of  surety :  In  re 
Frisby,  Allison  v.  Frisby,  38  W.  B.  65,  43  Ch.  D.  106 ; 
In  re  Powers,  LindeeU  v.  Phillips,  30  Ch.  D.  291, 
34  W.  B.  Dig.  108.  Section  8  of  the  Beal  Property 
limitation  Act,  1874,  applies.  The  remedy  against 
the  real  and  personal  estate  are  co-extensive  in  point 
of  time :  Button  v.  Sutton,  81  W.  B.  369,  22  Ch. 
D.  511. 

He  also  referred  to  Burrell  v.  Lord  Egremont,  7 
Beav.  205. 

Ingpen,  for  W.  G.  England  and  the  other  bene- 
ficiaries under  the  will.—!  do  not  dispute  that  the 
charge  is  valid  as  against  the  land. 

He  referred  to  Feamside  v.  Flint,  31  W.  B.  318,  22 
Ch.  D.  579,  but  took  no  further  part  in  the  argument. 

Warmington,  Q.C.,  and  Badeock,  for  the  residuary 
legatees. — The  case  is  really  within  Coope  v.  GressweU, 
15  W.  B.  252,  L.  B.  2  Ch.  App.  112,  which  followed 
Dickenson  v.  Teasdale,  1  De  G.  J.  &  S.  52,  11  W.  B. 
Ch.  Dig.  55.  The  former  case  established  that  where 
a  mortgagor  of  two  estates  devises  one  to  A.  and  the 
other  estate  to  B.,  payment  of  interest  by  A.  will  not 
keep  the  charge  alive  as  against  B.  Burrell  v.  Lord 
Egremont  and  Topham  v.  Booth  do  not  apply.  A 
tenant  for  life  is  under  an  obligation  to  those  entitled 
in  remainder  not  to  allow  interest  to  accumulate ;  but 
a  tenant  in  fee  cannot  be  said  to  owe  a  duty  to  any 
one. 

Bristowe,  in  reply,  cited  Forsyth  v.  Bristowe,  1 W.  B. 
356,  8  Ex.  716;  Francis  v.  Qrover,  5  Ha.  39;  Roddam 
v.  Morley,  5  W.  B.  510,  1  De  G.  &  J.  1 ;  and  Pears  v. 
Laing,  19  W.  B.  653,  L.  B.  12  Eq.  41. 


Badeock  replied  on  the  oases  cited. 

Eekewioh,  J.,  stated  the  facts,  and  continued:— 
It  is  common  ground  that  the  £4,000  still  remains 
unpaid.    It  is  also  common  ground  that  interest  has 
not  been  paid  for  more  than  twelve  years  before  the 
commencement  of  these  proceedings,  so  that  if  section 
8  of  the  Act  of  1874,  which  is  the  statute  now  applic- 
able, touches  the  case,  there  is  no  remedy  open  to 
those  who   are  entitled  to  the  £4,000  and  interest 
As  often  happens  in  these  oases,  there  is  an  over* 
lapping  interest  between  the  person  entitled  to  the 
charge    and    the    person    entitled     to     the    pro- 
perty charged,    and  in  addition  the  tenant  for  life 
of  the  charge  under  the  settlement  is  also  devisee  in 
fee  of  the  estate  charged,  and  he  has  been  so  for 
many  years.     He  has  not  actually  paid  interest,  but 
in  one  sense  he  may  be  properly  said  to  have  peid 
interest  to  himself.     It  is  not  argued  that  the  charge  is 
gone  as  against  the  real  estate,  notwithstanding  that  no 
payment  has  been  made  and  no  acknowledgment  has 
been  given.  Probably  the  case  is  within  JPufreB  v.  Lord 
Egremont  and  the  cases  of  Roddam  v.  Morley,  Dickon 
son  v.  Teasdale,  and  Topham  v.   Booth.     There  sis 
numerous  other  cases  besides  those  which  I  have  men- 
tioned in  which  payment  by  a  tenant  for  life  has  been 
held  to  be  sufficient  to  keep  the  charge  alive  as 
against  the  personal  estate,  and  the  oases  go,  farther 
to  this,  that  where  the  tenant  for  life  has  to  room 
and  to    pay,  there  is  no   necessity  for  any  cross 
cheques,  or  other  sham  payments,  entries  in  books  or 
the  like.    The  mere  fact  that  the  hand  to  pay  and 
the  hand  to  receive  is  the  same  is  sufficient.     The 
novelty  of  the  present  case  is  that  the  person  m. 
possession  is  not  tenant  for  life,  but  tenant  in  fee. 
Every   tenant  for  life   owes  to   those    entitled  m 
remainder  a  dear  duty,  which  consists  in  keeping 
down  the  interest,  and  that  duty  those  entitled  m 
remainder  can  enforce.    But  a  tenant  in  fee  does  not: 
owe  any  duty  to  anyone,  and  he  may,  if  he  pieasev 
allow  the  charge  to  drop.    It  has  also  been  put  on  the? 
ground  of  agency,  as  was  done  by  Ghitty,  J.,  in  DieV 
v.  Walker,  where  he  says:    "The  additional  reason 
given  by  Lord  Wensleydale  in  Forsyth  v.  Bristcmn 
not  a  mere  dictum,  but  a  ground  of  the  decision  itself. 
He  lays  it  down  that  payment  of  interest  by  the 
assignee  of  the  equity  of  redemption  (which  plainly 
includes  the  tenant  for  life  of  the  equity  of  redemp- 
tion) is  clearly  payment  of  interest,  and  that  the 
statute  3  &  4  Will.  4,  c.  42,  s.  5"— the  rule  is  not 
altered   by   the   more    modern    statute — "did  not 
expressly  require  that  it  should  be  made  by  the  parly 
liable  or  his  agent,  and  that  if  it  implied  it,  the 
assignee  of  the  equity  of  redemption  who  cove 
pay  is  sufficiently  an  agent  tor  that  purpose, 
regard  to  this  doctrine  of  agency,  it  is  to  be 
that  payment  of  interest  by  an  agent  is  not 
mentioned  in  the  5th  section  of  the  statute 
consideration,  but  it  appears  to  be  imported  from 
other  part  of  the  section,  which  speaks  of 
ment  made  by  writing  by  the  party  liable  by 
of  the  indenture  or  specialty  or  his  agent ;  or  by 
general  tenor  of  the  section,  which  treats  pv 
interest  as  an  acknowledgment.9'    Looked  at  i 
point  of  view,  it  may  be  that  the  tenant  in  fee  of 
charged  estate  is  the  agent  having  a  duty  to  i 
or,  putting  aside  the  duty  and  independently  < 
consideration,  a  tenant  in  fee  may  be  the  agent  < 
persons  entitled  to  the  personal  estate,  and  Hal 
pay  because  the  real  estate  is  insufficient  to  i 
charge.     In  reality  there  is  no  connection 
them.    They  claim  possibly  through  the  i 
but  under  different  lines  of  inheritance,  and! 
see  how  a  tenant  in  fee  can  in  any  way  be  said  to  1 
the  agent  of  these  parties.    If  the  tenant  far  Efe  < 
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a  duty,  it  would  be  easy  to  say  he  is  agent  for  the 
purpose  of  doing  it,  bat  it  seems  to  me  extremely 
difficult  to  say  that  there  is  a  duty  or  agency. 

Now  I  am  not  entirely  without  authority,  although 
I  have  not  one  directly  in  point  In  Coope  v.  Cress- 
well  the  question  was  not  whether  the  statute  was  in 
operation  so  as  to  bar  the  claim  as  against  the  per- 
sonal estate  by  means  of  any  payment  or  acknow- 
ledgment of  the  owner  of  the  real  estate,  but  whether 
a  payment  by  those  entitled  to  the  personal  estate 
had  kept  alive  the  charge  as  against  the  real  estate. 
That  came,  in  the  first  instanoe,  before  RLndersley, 
Y.C.  (14  W.  B.  668,  L.  B.  2  Eq.  106),  and.it  is  as 
well,  when  reading  a  decision  of  the  Court  of  Appeal, 
from  so  learned  and  accurate  a  judge  as  the  Vice- 
Chancellor  was,  to  see  how  he  treated  it.  He  states 
the  question  in  this  way :  '  *  The  question  resolves  itself 
into  this,  whether  payment  of  interest  within  twenty 
s  " — it  was  twenty  years  then — "  by  those  whose 
'  it  was  to  apply  the  personal  estate  and  the  pro- 
i  of  sale  of  the  Pinkney  estate,  in  payment  of 
debts,  prevents  the  devisee  of  the  Devon  estate  from 
setting  up  the  statute."  That  case  is  therefore  pre- 
cisely in  point  with  the  one  before  me.  In  the 
course  of  his  judgment,  which  deserves  attention, 
the  Vioe-Chaiioellor  said  that  he  intended  to  decide 
according  to  Roddam  v.  Morley,  and  not  to  decide 
adversely  to  Dickenson  v.  Teasdale  ;  and,  on  the 
authorities,  felt  justified  in  holding  that  the  defend- 
ants could  not  plead  the  Statute  of  Limitations* 
This  judgment  was  carefully  examined  by  the  Lord 
Chancellor,  who  had  therefore  before  him  Roddam  v. 
Morley  and  Dickenson  v.  TeasdaU,  and  the  Vice- 
chancellor's  remarks  upon  them.  Upon  the  appeal 
the  Lord  Chancellor  held,  reversing  the  decision  of 
below,  that  the  payment  on  account  of  the  personal 
estate  had  not  kept  the  charge  alive  as  against  the 
real  estate.  It  seems  to  me  that  I  have  a  decision  of 
the  highest  importance,  and  as  I  cannot  see  any 
difference  in  principle  between  Coope  v.  CressweU  and 
the  present  case,  I  hold  that  the  claim  of  the  trustees 
of  toe  settlement  are  barred  by  the  statute  against 
the  real  estate. 

Solicitors,  Rhodes  <fc  Son  ;   Blount,  Lynch,  <fc  Petre  ; 
8.  W.  Johnson  <fe  Son. 


Aprils. 


Chan.  Div.  ] 

Vaughan  Williams,  J.  j 

Mabwiok  v.  Lobd  Thtjblow.  (a.) 

Company  —  Practice  —  Debenture  -  holder's     action  — 
Declaration  of  charge* 

R  is  the  practice  of  the  judges  of  the  Chancery  Division 
to  allow  a  declaration  of  charge  to  be  inserted  in  the 
judgment  in  a  debenture-holder's  action;  but,  after  a 
winding-up  order,  the  declaration  will  not  be  made 
without  the  assent  of  the  official  receiver  and  liquidator. 


This  was  a  debenture-holder's  action. 

No  defence  was  put  in,  and  the  statement  of  claim 
was  delivered  and  notice  of  motion  served  for  judg- 
ment together  with  a  declaration  that  the  debenture- 
holders  were  entitled  to  a  charge  upon  the  under- 
taking of  the  company  and  upon  all  its  property, 
present  and  future,  including  uncalled  capital. 

The  official  receiver  was  ex  officio  provisional 
liquidator.  The  action  was  set  down  as  a  short 
and  the  minutes  of  judgment  containing  the 


(a.)  Beported  by  V.  de  S.  Fowxe,  Esq.,  Barrister- 
at-Law. 


declaration  of  charge  were  approved  by  the  solicitors 
to  the  trustees  for  the  debenture-holders  and  the 
official  receiver,  but  no  one  except  the  plaintiff 
appeared  on  the  motion. 

A.  dBeckett  Terrell,  for  the  motion. 

Vaughan  Williams,  J. —  Some  time  since 
Bomer,  J.,  declined  to  make  such  a  declaration  as  is 
now  asked  for,  on  the  ground  that  there  ought  first 
to  be  an  inquiry  as  to  the  validity  of  the  debentures. 
There  being  a  doubt,  however,  I  have  consulted  the 
judges  of  the  Chancery  Division,  Bomer,  J.,  himself 
being  present,  and  they  think  that,  however 
advantageous  the  omission  of  the  declaration  might 
be,  it  is  not  in  accordance  with  the  practice.  I  feel 
bound  to  follow  the  practice.  But  I  do  not  feel 
bound  to  make  the  declaration  in  the  present  case,  in 
the  absence  of  the  official  receiver.  I  do  not  wish  to 
have  his  hand  tied  too  tightly  by  the  practice.  I  do 
not  like  it  much,  and  for  this  reason :  Debenture- 
holders'  actions,  commenced  before  a  winding-up 
order  has  been  made,  are  often  transferred  to  me  after 
judgment  had  been  given.  One  of  the  matters  to 
be  inquired  into  in  the  winding  up  is  frequently  the 
validity  of  the  debentures.  While  the  company  is 
solvent  and  a  going  concern,  those  who  have  the 
direction  and  management  of  it  do  not  always  take 
the  same  view  as  that  which  I  might  take,  especially 
where  the  directors  are  the  nominees  of  the  vendors. 
And  after  a  winding-up  order  the  liquidator  does  not 
invariably  take  the  same  view  as  that  previously 
taken  by  the  directors.  But  when  an  inquiry  as  to 
the  validity  of  the  debentures  is  suggested,  the  court 
is  frequently  hampered  by  the  existence  of  a  declara- 
tion, perhaps  made  on  a  short  cause,  which — it  is 
said— establishes  beyond  hope  of  recall  the  validity, 
though  of  course  not  the  priority,  of  the  debentures. 
I  have  often  and  often  felt  that  it  would  be  to  the 
interest  of  everybody  that  inquiry  should  not  be 
burked  in  this  way.  The  present  case,  at  any  rate, 
is  not  one  in  which  the  declaration  ought  to  be  made 
without  due  consideration.  So  much  do  I  regard 
a  company  insolvent  and  in  winding  up,  and  there- 
fore plus  its  creditors,  as  a  different  entity  from  a 
going  company  not  in  liquidation,  that  after  a 
winding-up  order  I  will  not  make  the  declaration 
asked  for  without  the  assent  of  the  official  receiver 
and  liquidator  being  placed  on  record.  The  official 
receiver  must  attend  in  court.  Expense  may  be 
incurred  by  his  so  doing,  but  I  will  take  care  that  it 
shall  be  so  small  as  to  be  unworthy  of  consideration. 

Later  in  the  day  one  of  the  assistant  official 
receivers  attended  and  gave  an  explanation  to  his 
lordship. 

Vaughan  Williams,  J. — I  am  informed  that  it 
was  doubted  whether  the  debentures  could  be 
disputed,  having  regard  to  the  fact  that  the  petition 
had  been  presented  by  a  debenture-holder.  I  do  not 
think  that  that  fact  is  material,  and  under  the 
circumstances  I  shall  not  at  present  make  a  declara- 
tion of  charge,  but  I  will  order  the  trusts  of  the  deed 
to  be  carried  into  execution  and  direct  the  inquiries  * 
asked  for. 

Solicitor,  O.  M.  Folkard. 
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H.  C.     Mayor,  &o.,  of  Wolverhampton  (Appllts.)  v.  County  Council,  op  8ai»p  (Baron.).     H.  C. 


(Charles  and  Wright,  JJ.)  J  ***?  * 

Mayor,  &c,   of  Wolverhampton  (Appellants)  v. 
County  Council  of  Salop  (Respondents),  (a.) 

Highway — Extraordinary  traffic — Mode  of  conducting 
traffic — Highways  and  Locomotives  (Amendment)  Act, 
1878  (41  &  42  Vict.  c.  77),  s.  23. 

The  carting  of  coal  along  a  main  road  in  carts  driven 
every  weekday  in  strings  of  four  or  five  carts  at  a  time, 
each  cart  being  drawn  by  one  horset  with  only  two  or 
three  drivers  in  charge,  the  number  of  journeys  per  day 
being  five  each  way,  and  the  carts  being  so  driven  that 
they  keep  the  same  track,  and  thus  do  not  distribute  the 
wear  of  the  road,  is  "  extraordinary  traffic,'*  as  it  is  a 
carriage  of  articles  over  a  road  in  a  mode  which  substan- 
tially increases  the  burden. 

This  was  a  case  stated  by  the  justices  of  the  peace 
for  the  county  of  Salop  under  the  statutes  20  &  21 
Vict.  c.  43  and  42  &  43  Vict.  o.  49,  s.  33,  for  the 
purpose  of  obtaining  the  opinion  of  the  court  upon 
questions  of  law. 

At  a  petty  sessions  holden  at  the  police  court  in 
Shifnal  in  and  for  the  division  of  Shifnal,  in  the  county 
of  Salop,  on  the  5th  of  October,  1894,  a  complaint 
was  preferred  by  the  county  council  of  the  county 
of  Salop  (the  respondents)  against  the  mayor,  alder- 
men, and  burgesses  of  the  oounty  borough  of  Wolver- 
hampton (the  appellants)  under  section  23  of  the 
Highways  and  Locomotives  (Amendment)  Act,  1878 
(41  &  42  Yiot.  o.  77),  complaining  that  by  the 
certificate  of  Alfred  Thomas  Davis,  the  surveyor  to 
the  respondents,  dated  the  28th  of  July,  1894,  it 
appeared  that,  having  regard  to  the  average  expense 
ox  repairing  the  highways  in  the  neighbourhood, 
extraordinary  expenses  amounting  to  the  sum  of 
£174  had  been  incurred  by  the  oounty  council  from 
the  25th  of  March,  1893,  to  the  25th  of  March,  1894, 
in  repairing  a  certain  portion,  in  length  1  m.  2  fur. 
115  yds.,  or  thereabouts,  of  the  main  road,  com- 
monly called  or  known  as  the  Hatton-road,  leading 
from  Shifnal  to  Wolverhampton  (being  a  main  road 
and  repairable  by  the  said  oounty  council)  within  the 
said  oounty  by  reason  of  the  damage  caused  by  extra- 
ordinary traffic  thereon,  and  that  suoh  extraordinary 
traffic  had  been  conducted  by  or  by  order  of  the 
appellants. 
From  the  case  stated  it  appeared  that : — 

(1)  The  said  road  was  a  main  road. 

(2)  The  appellants  were  the  owners  of  the  Cosford 
Waterworks,  situate  at  Cosford,  in  the  parish  of 
Albrighton,  in  the  county  of  Salop,  a  distance  of 
about  nine  miles  from  the  town  of  Wolverhampton. 

(S)  The  appellants  in  connection  with  the  said 
Cosiord  pumping  station  used  a  large  quantity  of  coal 
for  their  engines,  and  such  coal  had  for  a  period  of 
sixteen  years  been  conveyed  in  trucks  to  a  siding  of 
the  Great  Western  Bail  way  Co.,  near  Bonemill  Bridge, 
and  thence  carted  along  a  lane  called  Bonemill -lane 
to  a  point  where  the  main  road  is  joined  by  the  said 
lane,  and  thence  to  the  point  where  the  said  main 
road  passes  the  entrance  to  the  Cosford  pumping 
station. 

(4)  The  coal  so  conveyed  for  the  use  of  appellants 
was,  in  the  years  1893  and  1894,  carted  along  the 
said  main  road  in  carts  belonging  to  them,  the  same 
being  driven  on  all  weekdays,  either  five  carts  or 
four  carts  at  a  time  (each  cart  being  drawn  by  one 
horse)  following  in  a  string  with  only  three  or  two 
drivers  in  charge,  the  average  number  of  journeys  per 
day  being  five  each  way.      Thus  the  expenses  of 

(a.)  Reported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 


labour  were  economised,  and  the  carts  kept  the  same 
track,  and  the  wear  of  the  road  was  not  distributed. 

(5)  The  quantity  of  coal  conveyed  during  the  yen 
ending  the  31st  of  March,  1894,  was  7,865  tons  or 
thereabouts. 

(6)  By  reason  of  the  traffic  of  the  appellant*  in 
manner  aforesaid,  and  the  frequent  daily  journeys  by 
a  number  of  carts  driven  in  the  same  track,  the  said 
road  became  much  broken  up  and  damaged,  and 
heavy  extraordinary  expenses  were  incurred  by  the 
respondents  in  necessary  repairs. 

(9)  The  traffic  of  the  appellants  was  not  in  connec- 
tion with  a  recognized  industry  of  the  neighbour- 
hood, but  was  purely  incidental  to  the  appellants' 
undertaking  in  supplying  the  town  of  Wolverhampton 
with  water  from  a  local  source. 

The  justices  found  that  the  traffic  of  the  appellant! 
was  extraordinary  traffic  within  the  meaning  of  the 
Highways  and  Locomotives  Amendment  Act,  1875. 

The  question  for  the  opinion  of  the  court  wis 
whether,  under  the  oiroumstanoes  stated,  the  justices 
were  right  in  deciding  that  the  appellants'  traffic  wis 
extraordinary  traffic. 

Bosanauet,  Q.C.,  for  the  appellants. — The  traffic  ss 
described  in  the  stated  case  does  not  amount  to 
" extraordinary  traffic"  within  HiU  v.  Thomas,  42 
W.  B.  85,  [1893]  2  a  B.  333.  There  was  nothing 
excessive  in  the  weight. 

Jelf,  Q.C.,  and  A.  Graham,  for  the  respondents, 
were  not  called  upon. 

Charles,  J. — In  this  case  the  magistrates  have 
come  to  the  conclusion  that  the  traffic  of  the  appel- 
lants along  the  main  road  described  in  the  special 
case  was  extraordinary  traffic  within  the  meaning  of 
section  23  of  the  Highways  and  Locomotives  (Amend- 
ment) Act  of  1878.  Now  many  decisions  have  been 
given  as  to  the  meaning  of  the  words  of  that  section; 
all  of  them  are  fully  dealt  with  in  the  judgment  of 
the  Court  of  Appeal,  which  was  delivered  by  Bowen, 
L.J.,  in  Hill  v.  Thomas,  and  it  is  unnecessary  to 
refer  to  any  of  those  cases,  inasmuch  as  the  case  of 
Hill  v.  Thomas  is  now  the  last  and  most  authoritative 
declaration  as  to  what  the  meaning  of  the  words 
"  extraordinary  traffic  "  is  in  the  section  in  question. 
At  p.  340  of  his  judgment,  [1893]  2  Q.  B.,  Bowen,  L.J., 
says  this :  "  Extraordinary  traffic  is  really  a  carriage 
of  articles  over  the  road  at  either  one  or  more  times, 
which  is  so  exceptional  in  the  quality  or  quantity  of 
articles  carried  or  in  the  mode  or  time  of  user  of  the 
road  as  substantially  to  alter  and  increase  the  burden 
imposed  by  ordinary  traffic  in  the  road,  and  to 
cause  damage  and  expense  thereby  beyond  what  is 
common."  In  other  words,  there  must  be  an  excep- 
tional user  of  the  highway  by  a  person  who  uses  the 
road  of  some  sort  or  other. 

Now,  keeping  in  mind  what  was  there  laid  down  ss 
to  the  real  meaning  of  "  extraordinary  traffic,"  I  find 
that,  although  the  appellants  for  a  period  of  sixteen 
years  had  been  in  the  habit  of  conveying  quantities 
of  goods  in  carts  along  the  road  in  question,  it  is  not 
until  the  years  1893  and  1894  they  adopted  the  plan 
which  in  those  years  they  did  adopt  for  carrying  the 
goods,  and  in  those  years  the  magistrates  said  that 
coal  was  carted  along  the  main  road  in  carts  belong- 
ing to  them,  "  the  same  being  driven  on  all  weekdays, 
either  five  carts  or  four  carts  at  a  time  (each  cart 
being  drawn  by  one  horse)  following  in  a  string  with 
only  three  or  two  drivers  in  charge,  the  average 
number  of  journeys  per  day  being  five  each  way. 
Thus  the  expenses  of  labour  were  economized,  sad 
the  carts  kept  the  some  track,  and  the  wear  of  the 
road  was  not  distributed."  They  further  state  that 
by  reason  of  the  traffic  of  <  the  appellants  in  manner 
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aforesaid,  and  the  frequent  daily  journeys  by  a 
number  of  carts  driven  in  the  same  track,  the  road 
became  much  broken  up,  and  under  those  circum- 
stances they  were  of  opinion  that  the  traffic  was 
"extraordinary  traffic."  It  appears  plain  to  my 
mind  that  the  magistrates  were  warranted  in  con- 
sidering that  this  was  a  carriage  of  articles  over  a 
road  in  a  mode  which  substantially  increased  the 
burden  of  expenses  which  otherwise  would  not  have 
been  imposed  upon  them.  That  being  so,  we  come  to 
the  same  decision  at  which  they  have  arrived. 

Weight,  J.— I  agree. 

Judgment  for  the  respondents,  with  costs. 

Solicitors  for  the  appellants,  Sharpe,  Parker,  &  Co., 
for  Horatio  Brevett,  Town  Clerk,  Wolverhampton. 

Solicitors  for  the  respondents,  Chester  &  Co.,  for 
S.  C.  Peele,  Clerk  of  the  Council,  Shrewsbury. 


C.  C.  B.  A 

(Lord  Bnssell  of  Killowen,  O.J.,  (  w  i    « 

Pollock,  B.,  and  Wills,  Charles,  (  ^eD-  *m 

and  Lawrance,  JJ.)  / 

Beg.  v.  Munslow.  (a.) 

Criminal  law — Libel — Form  of  indictment — Absence  of 
averment  of  malice— Libel  Act,  1843  (6  &  7  Vict.  c. 
96),  s.  5. 

Section  5  of  the  Libel  Act,  1843,  which  enacts  that 
"if  any  person  shall  maliciously  publish  any  defamatory 
libel,'*  he  shall  upon  conviction  be  liable  to  fine  or  im- 
prisonment, does  not  create  or  define  the  offence,  and  an 
indictment  for  libel  which  does  not  contain  an  averment 
of  malice  is  not  bad  by  reason  of  the  omission  of  such  an 
averment. 

Semble  (per  Lord  Bussell  of  Killowen,  C.J.,  and 
Charles,  J.),  even  if  the  averment  of  malice  be  necessary, 
the  omission  of  it  is  a  defect  which  may  be  cured  by 
verdict. 

Case  stated  by  Cave,  J.,  as  follows  :— 

Qeorge  Munslow  was  tried  before  me  at  the  last 
assizes  at  Warwick,  on  an  indictment  for  libel  under 
section  5  of  6  &  7  Vict.  o.  96.  The  indictment  con- 
tained three  counts,  each  setting  out  a  separate  libel. 
The  language  of  each  count,  so  far  as  it  affects  the 
question  of  law  raised  before  me,  was  identical,  and 
for  the  purpose  of  the  present  case  it  is  only  neces- 
sary to  set  out  the  material  words  of  the  first  count, 
which  were  as  follows : — "  The  jurors  of  our  Lady, 
the  Queen,  upon  their  oath,  present  that  George 
Munslow  unlawfully  did  write  and  publish  a  certain 
defamatory  libel  of  and  concerning  Henry  Truslove, 
according  to  the  tenor  and  effect  following— that  is 
to  say  (here  follow  the  specific  words  of  the  particular 
libel  complained  of)." 

The  prisoner  pleaded  not  guilty,  whereupon  coun- 
sel, on  his  behalf,  applied  to  me  to  quash  the  indict- 
ment, on  the  ground  that  it  did  not  contain  any 
averment  that  the  prisoner  published  the  libels,  or 
any  of  them,  maliciously,  and  did  not,  therefore, 
sufficiently  disclose  any  offence  under  the  aforesaid 
section. 

I  refused  this  application,  and  allowed  the  case  to 
proceed,  and  the  prisoner  having  been  convicted  on 
all  the  counts,  his  counsel  again  raised  the  same 

foestion  by  way  of  motion  in  arrest  of  judgment, 
thereupon  postponed  sentence,  and  took  bail  for 
the  prisoner  to  come  up  for  judgment,  if  called  upon, 

[a.)  Beported  by  T.  B.  Colquhoun  Dill,  Esq., 
Barrister-at-  Law. 


at  the  next  assizes,  and  consented  to  state  a  case  for 
the  consideration  of  this  court. 
The  question  for  the  opinion  of  the  court  is  whether 

t'udgment  ought  to  be  arrested  on  the  ground  taken 
>y  the  prisoner's  counsel. 

The  Libel  Act,  1843,  s.  5,  enacts  that  "  if  any  per- 
son shall  maliciously  publish  any  defamatory  libel, 
every  such  person  being  convicted  thereof  shall  be 
liable  to  fine  or  imprisonment,  or  both,  as  the  court 
may  award,"  &c. 

Stanger,  for  the  defendant. — The  indictment  is  bad 
for  want  of  an  averment  that  the  libel  was  published 
maliciously.  That  word  is  used  in  section  5  of  the 
Libel  Act,  1843,  while  in  seotion  3,  which  deals  with 
publication  "  with  intent,"  it  is  omitted,  the  intent 
supplying  the  malice.  The  omission  of  this  material 
word  is  fatal :  Reg.  v.  Harvey,  19  W.  B.  446,  L.  B. 

1  C.  C.  B.  284.  [Lord  Bussell  of  Killower, 
C.J. —In  that  case  the  indictment  was  under  a 
seotion  which  defines  the  offence,  here  the  sec- 
tion merely  prescribes  the  punishment,  and  con- 
tains no  definition.]  The  section  applies  only  to 
"malicious  publication,"  and  at  least  gives  the  correct 
description  of  the  common  law  offence,  and  shows 
that  malice  is  an  essential  ingredient.  The  omission 
of  such  an  ingredient  cannot  be  cured  by  verdict: 
Reg.  v.  AspinaU,  25  W.  B.  283,  2  Q.  B.  D.  48 ;  Reg. 
v.  Mayor  of  Poole,  36  W.  B.  239,  19  Q.  B.  D.  602. 
[Lord  Bussell  of  Killowen,  C.J.— The  offence  is 
a  common  law,  and  not  a  statutory  offence,  and 
the  malice  may  be  proved  by  inference,  and  need 
not  be  specifically  alleged :  Rex  v.  Harvey,  2  B.  &  C. 
257 ;  Bromage  v.  Prosser,  4  B.  &  C.  247.]  Although 
malice  may  be  proved  by  inference,  it  must  be  found 
by  the  jury,  and  must,  therefore,  be  alleged.  Indict- 
ments have  been  held  to  be  bad  for  want  of  such 
words  as  u  wilfully  "  or  '•  unlawfully  " :  Rex  v.  Ryan, 

2  Moo.  C.  C.  15 ;  Rex  v.  Cox,  1  Leach,  71 ;  Rex  v. 
Davis,  Ibid.  493.  Neither  is  the  indictment  made 
good  by  14  &  15  Vict.  o.  100,  s.  24,  which  provides 
that  indictments  are  not  to  be  held  insufficient  for 
want  of  the  averment  of  any  matter  "  unnecessary  to 
be  proved."  The  precedents  in  books  of  pleading  all 
give  the  word  "  maliciously  "  :  Archboid's  Criminal 
Pleading,  21st  ed.,  pp.  69-73. 

Hugo  Young,  for  the  prosecution.— Even  if  malice 
must  be  proved  and  ought  to  have  been  alleged, 
the  verdict  necessarily  involves  a  finding  of 
malice,  and  cures  the  defect  (if  any)  in  the  indict- 
ment :  Heymann  v.  Reg.,  21  W.  B.  357,  L.  B.  8  Q.  B. 
102.  But  the  indictment  itself  is  good,  and  even  if 
it  was  intended  to  be  framed  under  the  statute  the 
jury  could  convict  of  the  common  law  offence :  Boaler 
v.  Reg.,  37  W.  B.  29,  21  Q.  B.  D.  284.  It  is  dear 
that  in  a  civil  action  for  libel  at  common  law,  malice 
need  not  be  alleged :  Mercer  v.  Sparks,  Noy.  35 ; 
Bromage  v.  Prosser,  and  the  same  rule  applies  to 
criminal  proceedings  for  libel.  [He  was  stopped  by 
the  court.] 

Stanger  replied. 

Reg.  v.  Goldsmith,  21  W.  B.  791,  L.  B.  2  C.  C.  B. 
74;  Rex  v.  Abingdon,  I  Bsp.  226;  and  Emmens  v. 
PoWa,  34  W.  B.  116,  16  Q.  B.  D.  354,  were  also 
referred  to. 

Lord  Russell  of  Killowen,  C.J.— This  indict- 
ment contained  three  counts,  and  the  language 
of  each  count  may  be  taken  to  be  identical.  The 
defendant  was  charged  with  having  unlawfully 
written  and  published  a  defamatory  libel,  the  word 
"maliciously"  being  omitted :  had  the  words  "un- 
lawfully and  maliciously"  been  employed  the  case 
would   not   now   be   before  us.     To  my  mind   it 
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ia  a  deplorable  state  of  the  law  if  such  an  omis- 
sion could  not  have  been  then  and  there  cured  by 
the  judge.  However,  the  point  whioh  we  have  to 
determine  is  whether  the  indictment  was  bad.  The 
case  was  presented  to  the  jury  as  being  within  section 
5  of  the  libel  Act,  1843,  but  how  and  for  what  pur- 
pose was  it  said  to  be  within  that  section?  [His 
lordship  read  the  section,  and  continued: — ]  The 
section  does  not,  as  its  language  discloses,  create  a  new 
offence,  nor  does  it  purport  to  give  a  definition  of  an 
existing  offence ;  but  it  merely  states  what  is  to  be  the 
punishment  following  on  conviction  for  what  was 
already  an  offence  at  common  law.  It  follows,  there- 
fore, that  that  class  of  oases  in  whioh  the  language  of 
a  statute  creating  an  offence  has  been  required  to  be 
followed,  many  of  which  have  been  cited  to  us,  have 
no  application.  The  word  "  maliciously  "  was  intro- 
duced into  the  section  because  without  it  the  section 
would  have  worked  gross  injustice.      Anyone  who 

Sublishes  defamatory  matter  of  another,  tending  to 
amage  his  reputation  or  expose  him  to  contempt,  is 
guilty  of  publishing  a  defamatory  libel,  and  the  word 
"  maliciously  "  was  introduced  in  order  to  show  that, 
though  the  accused  may  be  prima*  facie  guilty,  yet  if 
he  can  rebut  the  presumption  of  malice  attached  to 
such  publication  he  is  not  liable.  It  is  for  the  judge 
to  determine  whether  the  alleged  libel  is  capable  of 
being  regarded  as  a  libel ;  his  function  is  then  ended, 
and  it  is  for  the  jury  to  find  whether  it  is  in  fact  a 
libel  or  not :  if  the  jury  determine  it  to  be  a  libel, 
then,  in  the  absence  of  evidence  of  the  motive  for 
publication,  the  law  attaches  to  the  fact  of  publica- 
tion the  inference  that  the  publication  was  malicious. 
But  the  accused  may  be  able  to  show  that,  though  the 
matter  is  defamatory,  it  was  published  on  a  privileged 
occasion,  or  that  the  matter  complained  of  was  true, 
and  that  its  publication  was  for  the  public  benefit ; 
and  that  class  of  case  is  meant  to  be  excluded  from 
the  purview  of  the  section  by  the  use  of  the  word 
"  maliciously." 

Here  the  case  went  to  the  jury  after  the  objection 
was  taken,  and  we  must  assume  that  the  judge 
thought  the  language  capable  of  bearing  the  innuendo 
placed  on  it  and  wag  capable  of  being  a  libel ;  the  jury 
found  that  it  was  in  fact  a  libel,  and  that  there  was  no 
lawful  excuse  for  its  publication.  In  that  state  of 
facts,  is  the  prisoner  to  be  absolved  from  the  conse- 
quences of  the  verdict  and  is  the  conviction  to  be 
quashed  merely  because  the  word  "  maliciously  "  was 
not  used  in  the  indictment  ?  The  argument  for  the 
defendant  is  that  the  indictment  was  framed  under 
the  statute,  and  is  in  respect  of  an  offence  under  the 
statute.  In  my  judgment  that  is  a  mistaken  view; 
the  indictment  is  for  a  common  law  offence,  but  it 
was  no  doubt  intended  to  be  so  framed  as  to  bring  it 
within  the  section  for  the  purpose  of  punishment.  It 
is  common  ground  that  the  rules  of  pleading  in  civil 
and  criminal  oases  are  the  same;  if,  therefore,  the 
authorities  show  that  in  an  action  for  libel  the 
declaration  is  good  on  demurrer  although  the  word 
"  maliciously"  is  omitted,  it  follows  that  an  indict- 
ment is  not  bad  by  reason  of  a  similar  omission. 

The  first  authority  to  which  I  need  refer  is  Bex  v. 
Harvey,  decided  in  the  year  1823.  In  that  case  the 
defendants  were  indicted  for  a  libel  imputing  mental 
insanity  to  George  IV.,  and  though  this  precise  point 
did  not  arise,  the  language  of  the  judges  upon  a 
motion  for  a  new  trial  on  the  ground  of  misdirection 
throws  great  light  upon  the  subject.  The  jury  at  the 
trial  required  to  know  from  the  Lord  Chief  Justice 
whether  it  was  necessary  that  there  should  be  a 
malicious  intention  in  order  to  constitute  a  libel,  and 
the  answer  given  was:  "The  man  who  publishes 
slanderous  matter,  in  its  nature  calculated  to  defame 
and  vilify  another,  must  be  presumed  to  have  intended 


to  do  that  whioh  the  publication  is  calculated  to 
bring  about  unless  he  can  show  the  contrary ;  and  h 
is  for  him  to  show  the  contrary."  Upon  the  motion 
for  a  new  trial,  Bayley,  J.,  said  that  in  his  opinion 
that  direction  was  right.  And  Holroyd,  J.,  said: 
"  It  is  not  necessary  to  aver  in  such  an  indictment 
any  direct  malice,  because  the  doing  of  such  an  set 
without  any  excuse  is  indictable  "  ;  and  again:  "It 
appears,  therefore,  that  it  was  not  absolutely  essential 
to  aver  malice  in  the  indictment  or  to  prove  it  at  the 
trial ;  but  it  is  unnecessary  to  discuss  that  point! 
because  I  think,  upon  the  rules  and  principles  of  the 
common  law,  malice  was  to  be  inferred  from  the 
evidence  laid  before  the  jury."  I  will  only  observe 
that  the  proof  at  the  trial  would  be  the  proof  of 
publication  of  a  libel  of  such  a  nature  that  the  lav 
would  infer  malice  from  the  fact  of  its  publication. 

That  case  was  followed  by  Bromage  v.  Proeeer,  which 
was  an  action  of  slander ;  but  on  this  point  there  wu 
no  difference  between  actions  for  slander  and  for  libel 
In  delivering  the  judgment  of  the  court  Bayley,  J., 
says :  "  If  in  an  ordinary  case  of  slander  (not  a  cue 
of  privileged  communication)  want  of  malice  is  t 
a ueetion  of  fact  for  the  consideration  of  a  jury,  the 
direction  was  right ;  but  if  in  such  a  case  the  law 
implies  such  malice  as  is  necessary  to  maintain  the 
action,  it  is  the  duty  of  the  judge  to  withdraw  the 
question  of  malice  from  the  consideration  of  the  jury; 
and  it  appears  to  us  that  the  direction  in  this  case  vm 
wrong."  And  again  he  says :  "In  an  ordinsrj 
action  for  words  it  is  sufficient  to  charge  that  ft* 
defendant  spoke  them  falsely ;  it  is  not  necessary  to 
state  that  they  were  spoton  maliciously.  This  ii » 
laid  down  in  Styles  (p.  392"),  and  was  adjudged  spot 
error  in  Mercer  v.  Sparks.  Those  decisions  seem  Is 
me  to  be  direct  authorities  upon  the  present  easa 
The  last  case  I  shall  mention  is  Heumann  v.  Beg., 
it  is  laid  down  that  at  common  law  there  is  no  &» 
tinotion  in  pleading  in  civil  and  criminal  prooee&sjl 
for  libel ;  and  the  general  principle  is  that  civil  aa* 
criminal  pleadings  are  the  same  where  the  crimisal 
proceedings  are  not  taken  under  a  statute  defining  tit* 
offence  in  particular  language. 

I  have  come,  therefore,  to  the  conclusion  flal 
this  indictment  is  perfectly  good;  it  would  si 
monstrous  if  it  were  held  bad.  For  myself, 
should  be  ready,  if  it  were  necessary,  to  say  fM 
an  indictment  whioh  begins  by  alleging  that  ! 
defendant  "  unlawfully  wrote  and  published "  t 
defamatory  libel  may,  when  it  is  being 
after  verdict,  be  treated  as  an  imperfect  _ 
whioh  has  been  cured  by  verdict  I  do  not 
however,  upon  that  ground,  but  upon  the 
ground  that  the  indictment  is  good,  that  it  is  not  J 
respect  of  an  offence  under  or  created  by  the  secti 
and  that  the  true  view  of  the  section  is  that  it  d 
not  define  or  describe  the  offence,  but  enjoins 
character  of  the  punishment  to  be  awarded  to 
existing  offence.  ! 

J 

Pollock,  B. — I  concur  in  thinking  that  thecosj 
viotion  should  stand,  upon  the  ground  that  the  isi 
dictment  was  sufficient  m  law.     It  is  not  an  tafia* 
ment  whioh  is  framed  under  any  particular 
a  statute  which  creates  a  crime,  and  we  must  si 
bear  in  mind  that  the  rules  of  pleading  as  to  Ubsl  1 
the  same  in  criminal  and  in  civil  proceedings. 
may  be  generally  stated  as  a  proposition  of  law  ' 
when  an  action  for  libel  lies  without  special 
an  indictment  may  charge  the  document  a* 
libel,  and  the  person  who  publishes  the  libel " 
the  criminal  law,  although  he  had  no 
tention  in  the  publication.    The  principle  has 
followed  out  in  all  the  oases  referred  to, 
with  Mercer  v.  Sparks  ;  but  I  may  mention  osae 
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which  affords  a  peculiar  illustration  of  it — that  of 
Jfotre  j.  Wilson,  9  B.  &  0.  643— in  whioh  the  jury 
were  directed  to  find  for  the  plaintiff  if  they  thought 
that  the  defendant  intended  to  injure  him  by  publish- 
ing the  libel.  But  the  court  in  banc  said :  "  The 
judge  ought  not  to  have  left  it  as  a  question  to  the 
jury  whether  the  defendant  intended  to  injure  the 
plaintiff,  for  every  man  must  be  presumed  to  intend 
the  natural  and  ordinary  consequences  of  his  own  act. 
If  the  judge  thought  the  tendency  of  the  publication 
injurious  to  the  plaintiff,  he  ought  to  have  told  the 
jury  it  was  actionable,  and  the  plaintiff  was  entitled 
to  a  verdict."  That  principle  was  adopted  in 
Bromage  v.  Prosser  and  other  cases,  and  the  authori- 
ties come  to  this,  that  it  is  not  necessary  in  law  that 
such  an  indictment  as  the  present  should  aver  as  a 
fact  what  is  a  necessary  inferenoe  of  law.  And  it  is 
clear  that  when  the  facts  are  sufficiently  alleged  in  an 
indictment  in  such  a  manner  as  that,  if  proved  at  the 
trial,  the  judge  would  direct  the  jury  that  the  offenoe 
was  oommitted,  unless  the  presumption  of  malice  was 
displaced,  it  is  not  necessary  to  aver  malice  in  the 
indictment,  for  it  is  not  necessary  to  prove  it  by  direct 
evidence.  I  think,  therefore,  that  this  indictment  is 
good. 

Wills,  J. — I  am  of  the  same  opinion.  It  is  dear 
to  me  that  this  is  a  good  indictment  at  common  law. 
The  use  of  the  word  "  unlawfully  "  excludes  all  such. 
esses  as  publication  on  a  privileged  occasion,  and  the 
words  "libel "  and  "  publish  "  exclude  what  is  called 
an  accidental  publication,  for,  as  I  understand  the 
judgment  of  Lord  Esher,  M.B.,  in  Emmens  v.  PotUe, 
an  accidental  publication  is  no  publication  at  all. 
And  in  Bex  v.  Abingdon  Lord  Kenyon  treats  an 
accidental  publication  as  not  being  a  libel ;  but  if  I 
had  to  decide  between  the  two  views  I  should  prefer 
that  of  Lord  Esher  as  being  the  more  technically 
correct;  either  view,  however,  excludes  all  notion 
of  an  accidental  publication,  tit  seems,  therefore, 
that  every  case  is  excluded  in  which  the  law  would 
not  supply  the  inferenoe  of  malice ;  and  if  that  is  so, 
the  averment  of  malice  cannot  be  the  less  effectually 
made  because  it  is  made  by  inevitable  inferenoe. 

Chables,  J. — I  agree  that  the  indictment  is  good, 
and  have  nothing  to  add  to  the  reasons  already  given. 
For  myself,  however,  I  may  say  that  I  agree  with  my 
lord  that  if  the  absenoe  of  the  word  "  maliciously 
is  a  defect  the  defect  has  been  cured  by  verdict. 

Lawbahox,  J. — I  am  of  the  same  opinion. 

Conviction  affirmed. 

Solicitors  for  the  prosecution,  Wood  &  Bourne, 
Southam. 

Solicitors  for  the  defendant,  W.  B.  Sanderson, 
Warwick. 


Court  of  Appeal. 


•} 


April  24. 


From  Q.  B.  Div. 

(Lord  Esher,  M.B.,  and  A.  L. 

Smith  and  Rigby,  L.JJ.) 

Kelly  v.  Metropolitan  Railway  Co*  (a.) 

Oounty  court — Practice — Costs— Action  founded  on  eon' 
trad  or  tort — Personal  injury  to  passenger  on  railway 
—Negligence  of  railway   company —Less   than  £50 


(a.)  Reported  by  W.  F.  Bahby,  Esq.,  Barrister-at- 
Law. 


recovered—  County  Courts  Act,  1888  (51  3c  52  Vict.  c. 
43),  *.  116. 

An  action  by  a  passenger  lawfully  travelling'  in  a  tram 
belonging  to  a  railway  company  for  personal  injuries 
caused  by  the  negligence  of  the  company  is  an  action 
"founded  on  tort "  within  the  meaning  of  section  116  of 
the  County  Courts  Act,  1888,  whether  the  statement  of 
claim  be  framed  in  contract  or  in  tort;  and  a  plaintiff 
who  recovers  £20  or  upwards  is  entitled  to  costs  on  the 
High  Court  scale. 

Taylor  v.  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Co.,  ante,  p.  120,  [1895]  1  Q.  B.  134,  dis- 
cussed. 

Appeal  from  chambers. 

The  action  was  brought  in  the  High  Court  to 
recover  damages  for  personal  injuries.  The  statement 
of  claim  alleged  that  the  plaintiff  was  a  passenger 
upon  the  defendants'  railway  for  reward,  and  the 
defendants  agreed  to  safely  and  securely  carry  him 
from  Northwood  Station  to  Baker-street  Station ;  yet 
the  defendants,  in  breach  of  their  duty  and  agreement, 
so  negligently  managed  the  train  that  it  came  into 
collision  with  the  dead  end  of  Baker-street  Station, 
whereby  the  plaintiff  was  injured.  The  defendants 
admitted  that  the  collision  was  caused  by  the 
negligence  of  the  engine  driver  in  not  applying  the 
brake  or  shutting  off  steam  soon  enough,  and  at  the 
trial  the  jury  assessed  the  damages  at  £25,  and  judg- 
ment was  entered  for  the  plaintiff  for  that  amount 
with  costs. 

Upon  the  taxation  of  the  costs  the  master  was  of 
opinion  that  the  action  was  founded  on  contract, 
and  that  the  plaintiff,  having  recovered  less  than  £50, 
was  only  entitled  to  costs  upon  the  county  court  scale 
under  section  116  of  the  County  Courts  Act,  1888. 

Day,  J.,  at  ohambers,  affirmed  the  decision  of  the 
master. 

The  plaintiff  appealed. 

Kemp,  Q.C.  (Cagney  with  him),  for  the  plaintiff.— 
The  plaintiff  had  to  prove  negligence  in  the  defend- 
ants, and  it  was  not  necessary  to  prove  a  contract  to 
give  him  a  cause  of  action.  That  Doing  so,  the  action 
was  founded  on  tort.  It  makes  no  difference  in  such 
a  case  whether  the  negligence  consists  in  an  aot  of 
omission  or  of  commission.  In  Taylor  v.  Manchester, 
Sheffield,  and  Lincolnshire  Bailway  Co.,  ante,  p.  120, 
[1895]  1Q.B.  134,  the  court,  in  drawing  a  distinction 
between  active  negligence  and  negligence  consisting 
of  nonfeasance,  was  dealing  with  a  case  in  which,  to 
get  the  duty,  there  must  be  a  contract. 

J.  Lawson  Walton,  Q.C.  (Q.  Elliott  with  him),  for 
the  defendants. — The  foundation  of  this  action  is 
contract.  The  plaintiff  took  a  ticket,  and  thereby 
the  defendants  undertook  to  take  due  care  of  him  as  a 
passenger.  The  act  of  negligenoe  was  an  aot  of 
omission  in  not  putting  on  the  brake  or  shutting  off 
the  steam  soon  enough.  That  was  the  omission  to 
take  such  care  of  the  plaintiff  as  by  the  contract  the 
defendants  were  bound  to  take :  per  Lindley,  L. J.,  in 
Tayhr  v.  Manchester,  Sheffield,  and  Lincolnshire 
Bailway  Co.  In  Foulkes  v.  Metropolitan  and  District 
Bailway  Co.,  28  W.  B.  526,  5  C.  P.  D.  157,  Bramwell, 
B.,  says  that  where  there  is  no  duty  of  contract  there 
is  no  cause  of  action  for  a  nonfeasance.  The  plaintiff, 
therefore,  is  only  entitled  to  county  court  costs. 

Lord  Eshxe,  M.R.— In  this  case  the  plaintiff  was 
a  passenger  on  the  defendants'  railway,  and  he  was 
injured  by  an  aot  of  the  defendants'  servants.  The 
case  was  tried  upon  the  assumption  that  the  defend- 
ants* servants  were  guilty  of  negligenoe.  Upon  the 
one  hand  it  is  said  that,  as  the  plaintiff  has  brought 
his  action  in  contract,  he  can  only  recover  costs  on 
the  county  court  scale.    Upon  the  other  hand  it  is 
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■aid  that,  whatever  may  be  the  form  of  the  pleadings, 
the  action  in  really  an  action  of  tort  In  old  tunes  it 
was  a  disputed  question  whether  such  an  action  as 
this  was  an  action  of  contract  or  tort.  It  was  settled 
in  the  end  that  a  plaintiff  mis;  ht  maintain  an  action 
on  either  view.  He  may  auege  that  the  company 
contracted  to  carry  him  with  reasonable  care  and 
skill,  and  that  they  failed  to  do  so,  and  he  may 
maintain  the  action  upon  that  ground.  He  may  also 
allege  that  he  was  lawfully  in  the  train  with  the 
consent  of  the  railway  company,  and  that  they  were 
bound,  whether  they  carried  him  under  a  contract  or 
not/  not  to  injure  him  by  negligenoe  on  their 
part.  The  plaintiff  may  sue  in  either  form, 
and  to  determine  the  question  before  us  the 
form  of  the  pleadings  is  immaterial.  In  either 
view  the  question  to  be  determined  is  the 
same,  namely,  whether  the  defendants  were  guilty  of 
negligence,  and  in  such  a  case  any  distinction  between 
active  or  passive  negligenoe  is,  to  my  mind,  wholly 
immaterial.  There  must  be  the  negligent  omission 
to  do  that  which  it  was  reasonably  right  for  the 
defendants  to  do,  or  the  negligent  doing  of  some- 
thing which  it  was  wrong  for  them  to  do.  If  the 
jury  find  negligenoe  in  the  defendants,  and  that  the 
negligenoe  is  the  cause  of  the  injury  to  the  plaintiff, 
the  cause  of  action  is  complete.  The  action,  there- 
fore, no  matter  how  the  pleadings  are  framed,  is  an 
action  of  tort.  If  that  is  so,  then  the  plaintiff,  having 
recovered  £25  in  an  action  of  tort,  is  entitled  to  full 
oosts. 
The  appeal  must,  therefore,  be  allowed. 

A.  L.  Smith,  L.J. — There  appears  to  have  been 
some  misapprehension  as  to  what  was  decided  in  the 
case  of  Taylor  v.  Manchester,  Sheffield,  and  Lincoln- 
shire Railway  Co,,  to  which  I  was  a  party.  The 
Slaintiff  in  the  present  case  was  a  passenger  on  the 
efendants'  railway,  and  whilst  lawfully  riding  in 
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Day,  J.,  that,  because  the  negligenoe  consisted  in 
the  omission  of  the  driver  to  turn  off  steam,  that 
constituted  a  nonfeasance  or  omission  within  what 
was  said  in  the  above-mentioned  case,  and,  as  the 
plaintiff  had  recovered  £25  and  no  more,  he  was 
only  entitled  to  county  court  oosts.  I  am  dearly  of 
opinion  that  this  is  not  what  was  decided  in  that 
case,  nor  is  any  such  statement  to  be  found  in  the 
judgment.  The  distinction  between  acts  of  com- 
mission and  misfeasanoe,  and  acts  of  omission  and 
nonfeasance,  does  not  depend  on  whether  a  driver  or 
signalman  of  a  defendant  company  has  negligently 
turned  on  steam  or  negligently  hoisted  a  signal,  or 
whether  he  has  negligently  omitted  to  do  the  one  or 
the  other.  The  distinction  is  this:  if  the  cause  of 
complaint  be  for  an  act  of  omission  or  nonfeasance, 
which,  without  proof  of  a  oontraot  to  do  what  has 
been  left  undone,  would  not  give  rise  to  any  cause  of 
action  at  all,  because  no  duty  apart  from  oontraot  to 
do  what  is  complained. of  exists,  then  the  action  is 
founded  upon  contract  and  not  upon  tort ;  if,  on  the 
other  hand,  the  relation  of  the  plaintiff  and  the 
defendants  be  such  that  a  duty  arises  from  the  rela- 
tion only,  irrespective  of  contract,  to  take  due  care, 
and  the  defendants  are  negligent,  then  the  action  is 
one  of  tort.  This  is  what  was  laid  down  in  the 
above-mentioned  case  as  regards  the  County  Court 
Acts  and  oosts. 
The  appeal  must  be  allowed. 

Eioby,  L.J. — I  agree.  It  seems  to  me  that  the 
attempt  to  dissect  the  acts  of  the  engine  driver,  and  to 
say  that  this  is  a  mere  omission  to  turn  off  steam, 
fails.    The  engine  driver  of  the  defendant  company 


was  in  charge  of*  the  train*  A  passenger  in  tint 
train,  lawfully  there  with  the  permission  of  the 
company,  apart  altogether  from  any  oontraot,  wu 
injured  in  consequence  of  the  train  being  negligently 
brought  into  collision  with  the  dead  end  of  tat 
station.  ,  In  my  opinion  you  cannot  take  the 
immediate  act  and  say  that  the  omission  to  torn 
off  steam  was  a  mere  nonfeasance  within  the  meaning 
of  the  cases  relied  upon.  The  act  of  negligenoe  via 
the  entire  act  of  so  managing  the  train  as  to  allow  it 
to  come,  by  negligenoe,  into  contact  with  the  dead 
end  of  the  station  and  so  cause  the  accident.  It  is  t 
oase  in  which  the  company,  by  their  servant*, 
neglected  a  duty  which  they  owed  to  the  plaintiff- 
that  is  to  say,  it  was  an  action  of  tort. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  B.  E.  Van  Tromp. 

Solicitor  for  the  defendants,  C.  A.  Mason. 


From  Prob.  Div.  &  Adm.  Div.  "J 

(Lord  Bsher,  M.B.,  and      [  March  28,  ffl. 

Lopes  and  Bigby,  L.J  J.)    ) 

"The  Satahita."  (a.) 
Shipping— CoUision— Liability— Statutory  limitation- 

Special  contract — Merchant  Shipping  Act  Amendment 

Act,  1862  (25  <fe  26  Vict,  c  63),  s.  54. 

The  owners  of  yachts,  in  entering  them  for  a  race  of  a 
regatta,  undertook  to  be  bound  by  certain  rules  wkdt 
engaged  in  the  race.  The  rules  provided  that  the  own* 
of  a  yacht  which  disobeyed  the  rules  should  be  liable  f<* 
all  damages  resulting  from  the  breach  thereof. 

Held,  that  the  rules  constituted  a  contract  between  tk 
owners  of  competing  yachts,  and  that  the  damages  re- 
coverable for  a  breach  of  the  rules  were  not  eonfind 
within  the  statutory  nmitation  of  damages  enacted  b$ 
section  8  of  the  Merchant  Shipping  Act  Amendment  Ad, 
,1862. 

,    Appeal  of  the  defendant  from  the  judgment  of 
Bruoe,  J. 

The  action  was  brought  by  the  Bar!  of  Dunmm 
against  Mr.  A.  D.  Clarke  to  recover  damages  re- 
tained by  reason  of  the  collision  of  the  dfltendsnt^ 
yacht,  The  Satanita,  with  the  plaintiff's  yacht,  H 
Valkyrie. 

The  collision  took  plaoe  whilst  the  two  yachts  wm 
» cruising  about  in  the  river  Clyde  preparatory  to  ib. 
start  of  a  raoe  at  the  Mudhook  Yacht  Club  Regitta. 
for  which  race  both  yachts  had  entered. 

It  was  admitted  at  the  trial  that  the  collision  *" 
caused  by  the  failure  of  The  Satanita,  when  dam 
hauled  on  the  port  taok,  to  keep  out  of  the  w»t  d 
The  Valkyrie,  she  being  close  hauled  on  the  starboard 
tack.  It  was  also  admitted  that  the  collision  occurred 
without  the  actual  fault  or  privity  of  the  defends 
The  only  question  between  the  parties  was  whether 
the  plaintiff  could  recover  as  damages  the  wiK^ 
[amount  of  the  loss  sustained  by  him,  or  whether  tte 
liability  of  the  defendant  was  limited  by  section  5i 
of  the  Merchant  Shipping  Act  Amendmeot  Act,  1S& 
to  £8  per  ton  of  the  tonnage  of  The  Sakmtin.  fc 
this  latter  basis  the  amount  recoverable  would  b 
been  £952  7b.  4cL,  which  sum  the  defendant  had  p*  I 
into  court. 

By  the  entry  forms  for  the  regatta,   which  »«• 
signed  by  the  master  of  The   Valkyrie  and  by  tl 
owner  of   The  Satanita,  the  owners  of  the 


(a.)  Reported  by  P.  O.  Bobhtson,  Esq.,  Bam** 
at-lAw. 
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agreed  to  be  bound  by  the  sailing  roles  of  the  Yacht 
Baring  Association,  which  roles  were  by  the  bye-laws 
of  the  Modhook  Yacht  Club  to  govern  all  matches  at 
the  regatta. 

It  was  admitted  that  at  the  time  of  the  collision 
the  yachts  were  amenable  to  the  sailing  roles. 

The  following  are  the  material  roles :— 18.  When 
two  yachts  are  approaching  one  another  so  as  to 
involve  risk  of  collision,  one  of  them  shall  keep  out 
of  the  way  of  the  other  as  follows— viz :  A  yacht 
whioh  is  dose  hauled  on  the  port  tack  shall  keep*  out 
of  the  way  of  a  yacht  whioh  is  close  hauled  on  the 
starboard  tack. 

24.  Each  yacht  must  go  fairly  round  the  course, 
and  must  not  touch  any  buoy,  boat,  or  vessel  used  to 
mark  it  out,  but  shall  not  be  disqualified  if  wrongfully 
compelled  to  do  so  by  another  yacht.  Any  yacht 
causing  a  mark  vessel  to  in  any  way  shift  her 
position  to  avoid  being  fouled  by  such  yacht  shall  be 
disqualified.  If  a  yacht  in  consequence  of  her  neglect 
of  any  of  these  rules  shall  foul  another  yacht  or 
compel  other  yachts  to  foul,  she  shall  forfeit  all  claim 
to  the  prize,  and  shall  pay  all  damages. 

32.  Any  yacht  disooeying  or  infringing  any  of 
these  rules,  which  shall  apply  to  all  yachts,  whether 
ssihng  in  the  same  or  different  races,  shall  be  dis- 
qualified from  receiving  any  prize  she  would  otherwise 
have  won,  and  her  owner  shall  be  liable  for  all 
damages  arising  therefrom. 

Bruce,  J.,  pave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

Sir  W.  PKOlvmort,  Q.C.,  and  J.  Walton,  Q.C.  (Z.  L. 
Batten  with  them),  for  the  plaintiff.— The  defendant 
is  not  entitled  to  the  statutory  limitation  of  damage, 
for  the  parties  have  contracted  themselves  out  of  the 
statute.  The  contract  is  between  the  owners  of  all 
yachts  competing  in  the  regatta,  they  having  all 
agreed  to  be  bound  by  the  regatta  rules.  Under  the 
rules  the  owner  of  the  yacht  in  fault  is  to  be  liable 
for  "  all  damage."  Those  words  must  be  construed 
in  their  ordinary  sense,  and  are  wider  than  the  words 
of  the  statute. 

Sir  B.  Webster,  Q.C.,  and  Pollard  {Hon.  C.  Q. 
GolviUe  with  them),  for  the  defendant.— There  is  no 
such  contract  as  suggested  between  the  owners  of 
competing  yachts,  and  no  consideration  for  any  such 
contract.  The  only  obligation  of  the  yacht-owner  is 
with  the  regatta  committee.  The  words  "all 
damages  "  mean  all  damages  which  can  be  recovered 
at  law — i.e.,  as  provided  by  statute. 

They  referred  to  Wahlberg  v.  Young,  24  W.  B.  847 ; 
The  Warkworth,  33  W.  B.  112,  9  P.  D.  145. 

Walton,  Q.C.,  replied. 

Lord  Esheb,  M.B. — In  this  case  the  owner  of  a 
yacht  has  brought  an  action  against  the  owner  of 
another  yacht,  and  although  the  action  is  brought  in 
the  Admiralty  Court  it  really  turns  on  the  question 
whether  the  latter  yacht  has  broken  the  rules  of  a 
regatta  in  which  the  two  yachts  were  competing,  and, 
if  so,  can  her  owner  be  sued  for  that  breach  by  the 
owner  of  the  damaged  yacht  ?  The  question,  there- 
fore, is  whether  there  was  any  contract  between  the 
nrners  of  these  two  competing  yachts,  and  it  may  be 
sat  in  this  way :  Did  the  owner  of  The  Sataniia  enter 
nto  any  obligation  with  the  owner  of  The  Valkyrie 
hat  if  The  Sataniia  broke  any  of  the  rules  of  the 
qgatta  and  thereby  injured  The  Valkyrie  he  would 
my  damages  to  the  owner  of  The  Valkyrie  for  the 
■fory  so  caused  ?  In  my  opinion  it  is  clear  that  he 
■a  undertake  such  an  obligation,  and  the  way  in 
rhich  he  did  so  was  this:  The  regatta  committee 
prises  for  sailing  matches.  They  promulgate 
,  rules,  and,  in  effect,  tell  the  owners  of  yachts 


that  if  they  sail  their  yachts  in  any  of  the  matches  at 
the  regatta  they  must  submit  to  the  committee's 
conditions.  One  of  those  conditions  is  that  the 
owners  of  competing  yachts  must  enter  in  an 
obligation  with  each  other  that  if  by  a  breach  of  the 
rules  one  yacht  damaged  another,  the  owner  of  the 
yacht  in  fault  must  make  good  all  the  damage  so 
done.  If  that  was  so,  that  constitutes  a  relation  between 
the  yacht-owners.  There  are  other  conditions  with 
regard  to  these  sailing  matches  which  create  a  rela- 
tionship between  the  yacht-owners  and  the  committee, 
but  the  fact  of  that  relation  does  not  affect  the  other 
relation  existing  between  the  various  yacht  owners 
themselves.  In  this  case,  therefore,  the  defendant 
entered  into  a  relation  with  the  plaintiff,  when 
sailing  their  yachts  in  the  regatta,  whioh  relation 
contained  an  obligation  that  if  the  defendant's  yacht, 
through  a  breach  of  the  regatta  rules,  injured  the 
plaintiff's  yacht,  the  defendant  should  be  liable  to 
the  plaintiff  for  all  damages  thereby  sustained.  It  is 
admitted  that  The  Satanita,  broke  one  of  the  rules,  and 
that  the  consequence  of  the  breach  was  the  sinking  of 
The  Valkyrie. 

The  question  now  arises,  What  damages  is  the 
plaintiff  entitled  to  P  By  reason  of  the  particular 
relation  existing  between  the  parties,  that  question 
depends  on  considerations  different  from  those  whioh 
apply  to  an  ordinary  case  of  collision  between  two 
ships  on  the  ocean.  We  have  to  apply  to  this  case  the 
rules  of  the  regatta  committee,  which  include  the 
rules  of  the  Sailing  Association.  These  rules  are 
binding  on  all  the  yachts  sailing  in  the  regatta,  but 
on  no  other  vessels.  The  governing  rule  whioh  we 
have  to  construe  is  rule  32.  [His  lordship  read  the 
rule.]  Now,  that  liability  to  pay  all  damages 
cannot  be  an  obligation  undertaken  by  the  yacht 
owner  towards  the  committee,  for  if  one  yacht 
is  run  into  by  another  yacht,  the  damage  done  does 
not  in  any  way  affect  the  committee,  who  have  no 
interest  in  any  of  the  yachts,  except  that  of  giving 
the  prize  to  the  winner.  Clearly,  therefore,  it  must 
be  the  owner  of  the  yacht  who  can  claim  the  damage, 
and,  if  rule  24  is  referred  to,  it  becomes  obvious  that 
that  must  be  the  meaning.  [His  lordship  read  rule 
24.]  Now,  what  is  the  meaning  of  "  shall  pay  all 
damages"?  If  it  had  been  "shall  pay  damages," 
the  rule  would  have  been  futile,  because,  apart  from 
any  rule,  that  would  have  been  the  liability  of  the 
yacht  in  default  on  negligence  being  proved.  Why, 
then,  was  the  word  "  all "  inserted  F  No  one  has 
been  able  to  give  any  meaning  to  the  rule,  except 
that  "all  damage"  must  refer  to  all  the  damage 
sustained  by  the  owner  of  the  yacht  fouled.  Of 
coarse,  if  the  owner  of  a  yacht  chose  to  take  on  board 
his  yacht  such  things  as  his  wife's  jewels,  he  could 
not  recover  for  the  loss  of  them,  such  a  loss  not  being, 
in  the  contemplation  of  the  parties,  a  possible  result 
of  a  breach  of  the  rules. 

I  therefore  come  to  the  conclusion  that  the  effect 
of  the  word  "all"  in  these  rules  is  to  do  away  with 
the  limitation  of  liability  contained  in  section  54  of 
the  Merchant  Shipping  Act,  1862.  There  is,  more- 
over, a  very  reasonable  foundation  for  the  rule, 
because  one  of  the  conditions  of  the  regatta  was  that 
yachts  should  be  steered  either  by  their  owners  or  by 
other  amateurs.  The  owners  of  yachts  who  are 
intending  to  compete  have  not,  therefore,  the  same 
means  of  judging  of  the  sailor-like  capacity  of  their 
opponents  as  they  would  have  if  the  yachts  were  to 
be  sailed  by  certificated  masters.  For  these  reasons 
I  am  of  opinion  that  the  decision  appealed  from  was 
wrong,  and  ought  to  be  reversed. 

Lopes,  L.J. — If  we  were  not  differing  from  the 
judgment  of  the  judge  in  the  court  below  I  should 
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not  think  it  necessary  to  deliver  a  separate  judgment 
in  this  case,  hut  under  the  circumstances  I  will 
shortly  state  my  views. 

There  are  two  questions  to  be  considered.  First, 
was  there  any  contract  between  the  plaintiff  and  the 
defendant  P  secondly,  if  so,  what  was  the  contract? 
It  is  admitted  that  The  Satanita  and  The  Valkyrie 
entered  for  a  race  at  the  regatta  in  question,  and 
that  their  owners  had  agreed  to  be  bound  by  the 
rules  of  the  Yacht  Racing  Association,  and  that  The 
Satanita  violated  one  of  these  rules,  and  damaged 
The  Valkyrie.  In  my  opinion  there  was  a  oontraot 
between  each  yacht-owner  and  the  committee  in 
certain  oases,  but  there  was  also  a  contract  between 
the  owners  of  each  competing  yacht  to  this  effect, 
that  each  owner  undertook  to  pay  damages  to  the 
owner  of  any  other  yacht  for  injury  sustained  through 
his  infringement  of  the  rules.  That  contract  attached 
directly  a  yacht  was  entered  for  and  sailed  in  one  of 
the  races.  Then  it  was  said  that,  even  if  there  was 
such  a  contract  as  I  have  stated,  the  amount  of 
damages  recoverable  is  limited  by  reason  of  section 
54  of  the  Merchant  Shipping  Act,  1862.  On  that 
point  I  turn  to  rule  32.  I  do  not  neglect  rule  24, 
but  I  prefer  to  base  my  judgment  on  rule  32.  Now 
it  is  said  by  Sir  Richard  Webster  that  the  word  "  all " 
in  rule  32  means  all  the  damages  recoverable  by  law, 
and,  therefore,  the  damages  must  be  limited  by  the 
Act.  If  that  is  the  true  construction,  I  can  see  no 
necessity  whatever  for  the  insertion  of  the  word 
"  all,"  because  the  same  result  would  have  followed 
without  the  use  of  the  word.  Again,  this  anomaly 
would  happen,  that  there  would  be  one  scale  of 
damages  where  there  was  no  improper  navigation, 
and  another  scale  where  the  injury  was  caused  by 
improper  navigation. 

I  am  unable  to  see  why  no  effect  is  to  be  given  to 
the  words  "  all  damages,"  and  I  think  that  any  other 
construction  would  be  contrary  to  the  intention  of 
the  rule.  Now,  does  that  meaning  given  to  the 
word  "  all "  lead  to  any  absurdity  ?  No,  it  does  not. 
I  think  the  word  was  used  deliberately  and  for  a 
purpose,  because  the  yachts  are  to  be  steered  by  the 
owners  or  other  amateurs,  but  not  by  professional 
sailors,  and  therefore  it  is  reasonable  that  an  owner 
should  not  be  exposed  to  a  great  risk  through  other 
yachts  being  steered  by  incompetent  persons,  whose 
skill  the  owner  has  no  means  of  judging  beforehand. 

Rigby,  L.J.— I  am  of  the  same  opinion.  All  that 
is  necessary  in  this  case  to  constitute  a  contract 
between  the  plaintiff  and  defendant  is  to  bring  home 
to  them  knowledge  that  the  race  was  to  be  sailed  under 
the  rules  in  question,  and  that  they  then  entered  their 
yachts  for  the  race  and  sailed  them  in  it.  With 
regard  to  the  amount  of  damages  recoverable,  the 
words  "  all  damages  "  in  rule  32  must  be  construed 
according  to  their  ordinary  legal  meaning,  and  that 
includes  the  value  of  a  yacht  which  has  been  sent  to 
the  bottom.  It  was  argued  that  if  the  full  meaning 
is  given  to  the  word  "all,"  that  would  include 
matters  which  are  not  legal  damages  at  all.  That 
argument  is  met  by  saying  that  "all  damages" 
means  all  damages  according  to  law.  We  are  not 
bound  |by  our  construction  of  the  rule  to  include 
everything  which  resulted,  however  indirectly,  from 
a  breach  of  the  rules.  As  to  the  statutory  limitation, 
all  that  the  section  in  question  says  is  that  under 
certain  circumstances  the  owner  of  the  ship  in  default 
shall  not  be  answerable  in  damages  beyond  a  oertain 
amount.  But  if  the  statutory  limit  be  applied  to  the 
construction  of  the  words  "all  damages"  in  these 
rules,  the  effect  would  be  that  these  words  must  be 
construed  to  mean  those  damages  which  would  have 
been  the  legal  consequences  if  there  had  not  been  any 


such  oontraot  as  in  fact  exists  between  the  partis 
There  is,  in  my  opinion,  no  justification  for  adding 
any  such  words  to  the  rule,  nor  can  I  see  any  reason 
for  supposing  that  the  draftsman  of  the  rain 
intended  to  confine  the  damages  recoverable  within 
the  amount  of  the  statutory  limitation.  There  is  no 
reason  why  the  Act  should  be  referred  to  when  the 
rules  use  perfectly  plain  language  which  is 
inconsistent  with  the  application  of  the  Act. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Waltons,  Johnson,  Butt, 
&  Whatton. 

Solicitors  for  the  defendant,  Thomas  Cooper  &  Co. 
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In  re  Salt. 
Bbothwood  v.  Kebung.  (a.) 

Administration — Marshalling  assets — Debts — Pecuniary 
legacy — Real  estate  charged  with  debts. 

A  testator,  after  directing  payment  of  his  funeral  and 
testamentary  expenses  and  debts,  gave  a  pecuniary  legacy 
and  devised  the  residue  of  his  personalty  and  all  kU 
realty  to  his  executors  upon  trust  for  realisation  and 
conversion.  The  general  personal  estate  was  insufidest 
to  pay  the  legacy  in  full  after  payment  of  the  funeral 
and  testamentary  expenses  and  debts,  but  there  was  a 
surplus  arising  from  the  proceeds  of  real  estate. 

Heldfthat  the  legatee  was  entitled  to  have  the  assets 
marshalled,  so  as  to  stand  in  the  shoes  of  crcditon 
against  proceeds  of  real  estate. 

In  re  Stokes,  Parsons  v.  Miller,  67  L.  T.  N.  S.  223, 
41  W.  R.  Dig.  3,  followed. 

In  re  Bate,  Bate  v.  Bate,  43  Ch.  D.  600,  38  If.  JL 
Dig.  6,  not  followed. 

Summons. 

By  his  will,  dated  in  1891,  Samuel  Salt,  brewer, 
after  directing  payment  of  his  funeral  and  testamen- 
tary expenses  and  debts,  gave  to  his  son  Samuel 
£1,500  in  addition  to  his  share  of  the  said  testator's 
estate,  and  gave,  devised,  and  bequeathed  all  his  red 
and  the  residue  of  his  personal  estate  to  the  executors 
named  in  his  will  upon  trusts  for  realisation  and  con- 
version and  investment  of  net  proceeds,  and  to  pay 
the  income  to  his  wife  during  her  life,  and  after  Mr 
death  to  convert  his  whole  estate  into  money  and 
divide  the  same  equally  between  his  children,  in- 
cluding his  said  son  Samuel.  The  testator  died  on 
the  15th  of  December,  1891,  and  his  will  was  shortly 
afterwards  proved  by  the  executors  named  therein. 

The  testator's  widow  died  on  the  10th  of  December, 
1893.  The  realization  of  the  testator's  estate  did  not 
take  place  until  after  the  widow's  death,  when  it  wet  ' 
found  that  the  personal  estate  was  not  sufficient  far 
the  payment  of  the  testator's  funeral  and  testamentary 
expenses  and  debts,  which  included  considerable  1?a4* 
liabilities.  The  real  estate  of  the  testator  reafiaei 
nearly  £8,000  net.  The  testator's  son  Samuel  <ne4 
on  the  23rd  of  October,  1893,  and  his  administratrix 
was  made  a  defendant  in  the  above-named  applioatkjsu 

The  personal  estate  amounting  to  less  than  £l,£0V 
the  question  arose  whether  the  administratrix  «4j 
Samuel  was  entitled  to  have  the  estate  of  the  testator 


(a.)  Reported  by  J.  F.  Walky,  Esq., 
at-Law. 


Vol.  XLm, 

[Jane  8, 1806.] 

THE  WEEKLY  REPORTER 

501, 

High  Coubt. 

IW  BB  OTWAY. 

High  Court. 

marshalled  so  as  to  throw  the  whole  of  the  funeral 
and  testamentary  expenses  and  debts  upon  the 
testator's  real  estate. 

Beddon,  for  the  exeoutor  and  trustee. 

Levett,  Q.C.,  and  Clare,  for  the  administratrix  of 
StnraeL — The  debts  are  charged  on  two  funds,  the 
legacy  on  one  fond.  The  assets  ought,  therefore,  to 
be  marshalled  in  our  favour :  In  re  Stokes,  Parsons  v. 
Miller,  67  L.  T.  N.  S.  223, 41 W.  B.  Dig.  3.  [Chittt, 
J.— Is  it  admitted  that  the  general  direction  to  pay 
debts  constitutes  a  charge  on  the  real  estate  P]    Yes. 

Byrne,  Q.C.;  Dunham;  and  Wads  worth,  for  other 
defendants.— In  re  Bate,  Bate  v.  Bate,  43  Ch.  D. 
000,  38  W.  E.  Dig.  6,  is  conclusive  against  marshall- 
ing. [Chitty,  J. — The  authorities  were  not 
brought  before  the  oourt  in  that  case.  In  In  re 
Stokes  not  only  were  the  older  oases  cited,  but  In  re 
Bate  itself  was  considered.]  Except  in  one  instanoe 
all  those  cases  were  oases  in  which  the  property  was 
made  expressly  subject  to  legacies,  and  that  is  not  so 
here. 

Chittt,  J. — In  my  opinion  the  legatee  is  entitled 
to  have  the  assets  marshalled.  The  creditors  have 
two  funds  to  which  they  can  resort;  the  legatee  has 
one  fund  only.  The  creditors  ought  not  to  be 
allowed  to  disappoint  the  legatee  by  their  election. 
I  follow  the  decision  of  Stirling,  J.,  in  In  re  Stokes, 
whose  masoning  appears  to  me  to  be  entirely  in 
eeoord  with  the  principles  of  the  oourt. 

Solicitors,  Charles  Robinson  <fc  Co.,  for  A.  (7.  Hooper, 
Dudley ;  Harmon,  Ward,  <fc  Collier. 


SSfr^j:}  April  24.  25. 

In  re  OTWAY. 
Otway  v.  Otway.  (a.) 

Will— Life  interest— Forfeiture  clause— Liable  to  be 
deprived — Bankruptcy — Annulment. 

Under  the  will  of  his  mother  H  O.  was  entitled  to  a 
reversionary  life  interest  expectant  on  the  death  of  his 
father,  but  subject  to  a  proviso  for  the  cesser  thereof  in 
case  he  should  do  or  suffer  any  act  or  thing  whereby  he 
would  be  deprived  or  be  liable  to  be  deprived  of  the  bene- 
ficial enjoyment  thereof. 

In  October,  1894,  H.  O.  committed  an  act  of  bank- 
ruptcy, and  a  petition  in  bankruptcy  was  presented 
against  him.  In  November,  1894,  his  father  died.  In 
February,  1895,  the  Court  of  Appeal  dismissed  the 
bankruptcy  petition  under  section  7,  sub-section  (3),  of 
the  Bankruptcy  Act,  1883. 

Held,  that  H.  O.  had  forfeited  his  life  estate. 

White  v.  Chitty,  14  W.  R.  366,  and  Samuel  v. 
Samuel,  12  Ch,  D.  153,  discussed. 

This  summons  raised  the  question  whether  one  of 
the  sans  of  the  testatrix,  Mr.  Harold  B.  Otway,  had 
incurred  a  forfeiture  of  his  life  interest  under  the 
terms  of  the  will. 

The  testatrix,  Mrs.  Otway,  left  certain  property 
upon  trust  to  pay  the  income  to  her  husband 
for  his  life,  and  after  his  death  she  gave  a  cer- 
tain share  to  her  son  Harold  Otway,  for  his  life ; 
but  that  life  interest  was  made  subject  to  a  pro- 
viso for  the  determination  of  it  in  the  following 
terms— namely,  That  if  the  said  Harold  E.  Otway 
should  at  any  time  beoome  bankrupt,  or  assign  or 
attempt  to    assign  or  incumber  or  anticipate   the 

(a.)  Reported  by_  Wic.  Soon  Thompson,  Esq., 
-at-Law. 
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income  directed  to  be  paid  to  him,  or  do  or  suffer  any 
act  or  thing  whereby  either  directly  or  by  operation 
of  law  he  would  be  deprived  or  be  liable  to  be 
deprived  of  the  Deneficial  enjoyment  thereof,  then  the 
trustees  should  apply  the  income,  or  such  part  thereof 
as  they  should  think  fit  for  the  benefit  of  the  said 
H.  E.  Otway,  his  wife  and  children,  in  manner  therein 
mentioned. 

The  testatrix  died  in  the  year  1885.  Her  husband 
survived  until  the  10th  of  November,  1894. 

On  the  6th  of  October,  1894,  Harold  Otway  was 
served  with  a  bankruptcy  notice  requiring  him  to 
satisfy  a  judgment  debt  which  had  been  recovered 
against  him.  He  failed  to  do  so,  and  ou  the  26th  of 
October  a  petition  in  bankruptcy  was  presented 
against  him.  That  petition  was  pending  at  the  death 
of  his  father,  the  tenant  for  life.  On  the  2nd  of 
December  a  second  petition  was  presented  against 
him  in  bankruptcy,  and  this  petition  was  founded  on 
the  same  non-compliance  with  the  said  bankruptcy 
notice.  The  present  summons  was  taken  out  on  the 
7  th  of  January,  1895,  under  the  above  circumstances. 
Meetings  of  the  creditors  of  Harold  Otway  were 
held,  and  ultimately  on  the  18th  of  January,  1895,  the 
creditors  passed  a  resolution  that  the  affairs  of  Harold 
Otway  should  not  be  wound  up  in  bankruptcy. 

On  the  18th  of  February,  1895,  the  first  petition 
was  brought  on,  and  resulted  in  the  registrar  making 
an  order  upon  it.  The  debtor  appealed  from  that 
order,  and  the  Court  of  Appeal  set  aside  the  registrar's 
order  and  dismissed  the  petition. 

Brinton,  for  the  trustees,  stated  the  case,  and 
referred  to  Oldham  v.  Oldham,  15  W.  B.  300,  L.  B.  3 
Eq.  404,  at  p.  409,  and  to  In  re  Sartoris,  40  W.  B.  82, 
[1892]  1  Ch.  11. 

Buckley,  Q.C.,  and  Hart,  for  Harold  Otway,  arpued 
that  "  liable  "  meant  "  necessarily  "  in  this  forfeiture 
clause ;  and,  further,  that  if  Harold  Otway  had  in  fact 
become  "  liable  "  yet  that  such  liability  had  oeased  to 
affect  him  when  the  summons  was  heard,  and  that 
White  v.  Chitty,  14  W.  B.  366,  L.  B.  1  Eq.  372 ; 
Samuel  v.  Samuel,  12  Ch.  D.  152,  28  W.  B.  Dig. 
250;  and  In  re  Parnham's  Trusts*  46  L.  J.  Ch.  80, 
25  W.  B.  Dig.  326,  therefore  applied,  and  the  life 
estate  was  not  forfeited. 

Costelloe,  for  Mrs.  Harold  Otway,  argued,  having 
regard  to  the  bankruptcy  petitions,  founded  upon  the 
failure  of  Harold  Otway  to  oomply  with  the  bank- 
ruptcy notioe,  he  had  "  become  liable  to  be  deprived  " 
within  the  meaning  of  the  proviso.  That  "  liable  " 
meant  "  in  peril,"  not  certainty,  and  that  if  at  any 
point  of  time  he  put  himself  in  peril  of  being  deprived 
the  forfeiture  would  take  effect. 

He  referred  to  Ex  parte  Dawes,  34  W.  B.  752,  17 
a  B.  D.  275 ;  In  re  Parnham.  20  W.  B.  396,  L.  B.  13 
Eq.  413;  Ex  parte  Eyston,  26  W.  B.  181,  7  Ch.  D. 
145 ;  In  re  Amherst's  Trusts,  20  W.  B.  290,  L.  B.  13 
Eq.  464,  at  p.  469,  and  In  re  Sartoris. 

Methold,  for  the  children  of  Harold  Otway,  adopted 
the  arguments  urged  by  counsel  for  Mrs.  Otway,  and 
also  cited  Yarnold  v.  Moorhouse,  1  Buss.  &  Myl.  364. 

Buckley,  Q.C.,  in  reply. — "  Liable  "  here  means  that 
the  person  taking  under  the  will  has  effectually  made 
himself  liable  to  lose  his  interest.  [Stirling,  J. — 
The  words  are  "  would  be  deprived  or  liable  to  be 
deprived."]  Within  the  meaning  of  those  words 
Harold  Otway  has  never  made  himself  liable. 
[Stirling,  J.— Costs  are  in  the  discretion  of  the 
court,  yet  a  person  is  liable  to  pay  them.]  The 
question  really  is,  whether  the  case  is  within  Samuel 
v.  Samuel.  [OTTBLTNG,  J. — Where  is  the  limit  of  time 
to  be  drawn  P    In  White  v.   Chitty  the  person  who 
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became  bankrupt  got  the  bankruptcy  annulled  before 
any  rent  was  paid.  In  Samuel  v.  Samuel  Sir  George 
Jewel  says  that  the  annulment  must  take  place 
before  the  period  of  distribution :  12  Ch.  D.,  pp.  158, 
159.] 

He  referred  to  Ex  parte  Eyston,  and  also  to  Hill  v. 
Cowdery,  4  W.  B.  681, 1  H.  &  N.  360. 

Stirling,  J.,  stated  the  facts,  and  proceeded  as 
follows :— The  Court  of  Appeal  dismissed  the  bank- 
ruptcy petition  on  two  grounds :  first,  the  Want  of 
good  faith  on  the  part  of  the  petitioner;  and, 
secondly,  that  the  petition  was  not  one  which  would 
benefit  the  creditors,  because  it  appeared  that  the 
only  property  of  the  debtor  which  was  brought  to 
the  notice  of  the  court  was  this  property,  and  that 
one  of  the  events  on  which  his  interest  was  determin- 
able was  his  bankruptcy.  That  dismissal  was  granted 
under  the  7th  section  of  the  Bankruptcy  Act,  1883, 
sub-section  3.  [His  lordship  read  the  sub-section.] 
The  court  therefore  exercised  its  judicial  discretion 
as  to  making  the  order  on  this  bankruptcy  petition. 

Now,  it  was  contended  before  me  on  behalf  of 
Harold  Otway,  first,  that,  under  these  circumstances, 
he  never  at  any  time  did  or  suffered  any  act  or  thing 
whereby,  or  in  consequenoe  whereof,  either  directly  or 
by  operation  of  law,  he  would,  if  absolutely  entitled 
for  life  to  the  inoome,  be  liable  to  be  deprived  of  the 
beneficial  enjoyment  thereof  within  the  meaning  of 
the  proviso  in  question ;  and,  seoondly,  it  was  said 
that,  even  if  he  did  at  any  time  become  so  liable,  that 
liability  ceased  to  exist  at  a  period  which  calls  for  the 
application  of  the  principle  laid  down  in  White  v. 
Ohitty,  and  followed  by  the  late  Master  of  the  Bolls 
in  In  re  Parnham  and  in  Samuel  v.  Samuel.  These 
two  points  have  to  be  considered. 

The  first  question  is,  What  is  the  meaning  of  the 
words  "be  liable  to  be  deprived  of  the  beneficial 
enjoyment"  P  It  is  contended  that  a  person  is  not 
"  liable  to  be  deprived  "  within  the  meaning  of  that 
clause  unless  it  is  a  necessary  consequenoe  of  the  act 
that  he  should  be  "  deprived  " ;  that  is  to  say,  that 
the  act  should  be  such  that  the  court,  upon  the 
facts  being  brought  to  its  notice,  would,  without  any 
exercise  of  its  discretion,  be  compelled  to  adjudge 
that  the  act  was  one  which  deprived  Mr.  Otway  of 
the  beneficial  enjoyment  of  this  inoome.  Now,  it  is 
important  to  observe  the  language  of  this  particular 
clause,  which  is  in  terms  that  have  not  occurred  in 
any  instrument  which  has  called  for  judicial  deter- 
mination. [His  lordship  read  the  clause.]  The 
words  are  not  merely  "be  deprived,"  but  "be 
deprived  or  be  liable  to  be  deprived."  The  words 
"be  liable  to  be  deprived"  are  meant  to  add 
something  to  the  words  which  go  before.  It 
seems  to  me  that  the  earlier  words  apply  to  acts 
of  the  nature  of  those  which  it  is  said  on  behalf  of 
Mr.  Harold  Otway  would  make  him  liable  to  be 
deprived — that  is  to  say,  the  necessary  consequenoe 
of  which  is  that  he  will  be  deprived.  It  seems  to  me 
that  the  second  clause  must  be  read  as  including  acts 
which,  so .  far  as  the  person  who  commits  them  is 
concerned,  put  it  out  of  his  power  to  have  any  voioe 
in  the  matter,  and  "  leave  "  it  to  a  court  of  justice  to 
say  whether  he  is  or  is  not  to  be  deprived.  It  seems 
to  me  that  the  act  of  bankruptcy  followed  by  two 
bankruptcy  petitions  was  an  act  which  rendered  him 
liable  to  be  deprived  of  the  beneficial  enjoyment  of 
the  property.  If  that  be  so,  and  a  liability  did  exist 
at  the  death  of  the  tenant  for  life,  was  that  liability 
got  rid  of  at  a  time  to  bring  the  case  within  the 
doctrine  of  White  v.  Chitty.  [His  lordship  stated  the 
facts  in  that  case.]  What  Lord  Hatherley  says  there 
(14  W.  B.,*tp.  376)  is :  "  The  question  is,  Has  a  for- 
feiture oocurred  when,  before  any  actual  demand  made, 


or  possession  taken  by  the  official  assignee,  before  one 
sixpence  had  accrued  to  him,  the  bankrupt,  by  his 
diligence  and  activity,  obtained  an  annulment  of  the 
bankruptcy,  so  that  at  the  time  when  the  first  rents 
accrued  there  was  no  hand  but  his  to  receive  them?" 
[His  lordship  then  stated  the  facts  in  both  the  cam 
of  In  re  Parnham  and  also  of  Samuel  v.  Samuel,  and 
read  the  portion  of  Sir  G.  Jessel's  judgment  in 
Samuel  v.  Samuel  beginning  with  the  words  "then 
is  a  general  principle"  on  page  158  (12  Ch.  D.)and  end- 
ing with  the  words  "  points  expressly  to  the  death  of 
the  tenant  for  life  "  on  page  159  (12  Ch.  D.),  and 
proceeded  as  follows: — ]  There  appears,  therefore, 
to  be  a  difference  of  opinion  between  Lord  Hatherler 
and  Sir  George  Jessel  as  to  the  exact  line  at  which 
the  operation  of  the  doctrine,  admitted  by  both  the 
learned  judges  to  be  a  sound  one,  is  to  be  applied. 
According  to  Sir  George  Jessel's  views  the  liability 
ought  to  have  ceased  at  the  time  of  the  death  of  the 
tenant  for  life.  According  to  Lord  Hatherley  it  ought 
to  cease  before  the  arrival  of  the  first  time  of  pay- 
ment. I  am  not  oonoerned  to  decide  which  of 
these  two  views  ought  to  prevail.  Having  regard  to 
what  is  said  by  Sir  George  Jessel,  I  think  I  should 
follow  Lord  Hatherley  if  it  were  necessary  to  form 
an  opinion.  It  seems  to  me  that,  adopting  Loid 
Hatherley's  views,  the  liability  ought  to  have  best 

£)t  rid  of  before  the  31st  of  January,  1895,  at  the 
test.  It  had  not  been  got  rid  of  then,  as  I  have 
already  pointed  out.  On  the  31st  of  January  both 
petitions  were  still  pending,  and  at  that  moment  the 
liability  in  my  opinion  existed  within  the  meaning  of 
the  proviso. 

I  am  therefore  of  opinion  that  the  forfeiture  dame 
has  taken  effect,  and  that  the  discretionary  trust  hsi 
come  into  operation  as  from  the  death  of  the  tenant 
for  life. 

Solicitors,  Ellis  &  Elite;  Michael  Abraham  &  8m; 
Lumley  &  Lumley  ;  The  Official  Solicitor. 


BOffHOTB  V.  HERDBB80V.  (a.) 
Settlement — Voluntary  settlement — Bect\fication— Inten- 
tion— Satisfactory  evidence — Oral  evidence. 

The  court  is  not  disposed  to  rectify  a  voluntary  t 
ment  where  the  evidence  of  the  settlor's  intention  < 
of  his  statement  alone,  unsupported  by  written  \ 
tions  or  the  like,  notwithstanding  that    the 
rectification  would  bring  the  settlement  more  into  harmotf 
with  precedent. 

In  such  a  case  the  court  wiU  not  in  general  dupM 
with  oral  evidence. 

Action. 

This  was  an  action  to  rectify  a  voluntary  deed,  the 
ciroumstanoes  being  as  follows : — 

By  a  declaration  of  trust  dated  the  15th  of  Jnfyt 
1880,  executed  by  the  plaintiffs  and  the  defendant, 
which  recited  that  by  a  deed  poll  of  even  date  it  was 
declared  that  two  several  sums  of  £8,000,  subsequent)* 
increased  to  £9,000,  should  be  paid  to  the  defendant 
to  be  held  by  him  upon  the  trusts  in  favour  of  tie 
of  the  plaintiffs'  unmarried  nieces  respective!? 
declared  by  the  said  declaration  of  trust*  it  neft 
provided  that  the  defendant  should  stand  possessed  of  I 
one  of  the  said  sums  upon  trust  for  investment,  ani 
upon  further  trust  to  pay  the  income  to  the  elder  ot 


(a.)  Reported  by  0.  0.  HmfBLKY,  Esq., 
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the  plaintiffs'  said  nieoee  during  her  life  for  her  sole 
and  separate  use  without  power  of  anticipation,  and 
after  her  decease,  as  to  as  well  the  capital  as  the 
income,  upon  trust  for  the  children  of  such  niece  as 
she  should  by  deed  or  will  appoint,  and  in  default  of 
such  appointment  upon  trust  for  such  of  her  children 
as  should  attain  twenty-one  as  tenants  in  common, 
and  in  case  she  should  die  without  leaving  a  child 
who  should  attain  that  age,  then,  if  she  should  have 
survived  her  sister,  the  younger  of  the  plaintiffs'  said 
nieces,  upon  trust  for  her  next  of  kin  as  tenants  in 
common ;  but  if  she  should  be  survived  by  such 
younger  niece,  then  upon  trust  to  pay  the  inoome  of 
such  sum  to  such  niece  during  her  life,  and  after  the 
decease  of  such  niece,  as  to  as  well  the  capital  as  the 
inoome,  upon  trust  for  such  of  her  children  as  she 
should  appoint,  and  in  default  of  appointment  upon 
trust  for  such  of  her  children  as  should  attain 
twenty-one,  and  in  case  she  should  die  without 
leaving  a  child  who  should  attain  that  age,  upon 
trust  for  such  person  or  persons  as  she  should  by  will 
appoint,  and,  in  default  of  appointment,  then  upon 
trust  for  her  next  of  kin.  And  that,  as  to  the  other 
sum  of  £8,000,  the  defendant  should  stand  possessed 
thereof  upon  similar  trusts  to  those  thereinbefore 
expressed,  the  name  of  each  of  the  plaintiffs'  said 
nieces  being  substituted  for  that  of  the  other. 

Kekewich,  J.,  on  the  case  coming  on  as  a  non- 
witness  action,  was  not  satisfied  that  a  case  for 
rectification  was  made  out  by  the  affidavit,  and 
directed  the  case  should  be  put  in  the  witness  list 
in  order  that  the  several  deponents  should  be  cross- 
examined  on  their  affidavits,  and  the  case  now  came 
on  for  hearing. 

The  circumstances  in  which  the  deed  was  prepared 
and  executed  are  fully  set  forth  in  the  judgment;  and 
it  is  only  necessary  to  say,  further,  that  the  plaintiffs, 
whose  infirmity  prevented  them  from  giving  oral 
evidence  in  court,  stated  in  an  affidavit  that  the  deed 
was  prepared  by  George  Dawes,  since  deceased, 
their  solicitor ;  that  previous  to  its  preparation  they 
gave  him  verbal  instructions  to  the  effect  that  their 
intention  was  that  in  the  event  of  either  of  their 
said  nieces  dying  without  a  child  she  should  have 
the  right  to  dispose  as  she  pleased  of  the  sum  of 
£9,000  to  which  she  had  been  entitled  for  life;  that  it 
was  not  their  intention  and  that  they  never  instructed 
him  that  in  that  event  the  destination  of  the  income 
and  capital  of  the  fund  to  which  such  niece  had  been 
entitled  for  life  should  be  as  it  was  by  the  deed ;  that 
they  did  not  understand  nor  was  it  ever  explained  to 
them  that  such  would  be  their  destination ;  that  after 
the  preparation  of  the  deed  they  advised  their  said 
nieces  to  make  their  wills,  believing  that  they  had 
power  to  dispose  by  will  of  the  said  funds ;  that  had 
the  effect  of  the  document  been  explained  to  them  at 
the  time  it  was  brought  to  them  for  signature  they 
would  not  have  signed  it  in  its  existing  form,  but 
would  have  required  it  to  be  altered  to  meet  their 
views  as  above  expressed,  and  that  they  were  desirous 
that  it  should  be  altered  accordingly. 

Warmington,  Q.C.,  and  Kirby,  for  the  plaintiffs.— 
James  v.  Gouchman,  33  W.  R.  452,  29  Ch.  D.  212. 

Badcock,  for  the  defendant. — This  is  a  family  matter, 
and  the  defendant  does  not  oppose  the  proposed 
rectification. 

Warmingion,  Q.C.,  and  Kir  by,  in  reply. — The  plain- 
tiffs are  only  desirous  of  inserting  in  the  deed  what 
every  settlement  of  a  lady's  property  would  contain 
in  the  absence  of  instructions  to  the  contrary. 

Kekkwich,  J. — The  jurisdiction  of  the  court  to 
reform,  or , -ae  the -phrase  generally  goes,  to  rectify 
deeds,  is  ancient  and  original.  The  principles  on 
which  it  depends   and   according   to   which  it  is 


exercised  have  been  so  often  and  so  fully  stated,  and 
moreover  are  so  familar  to  all  practitioners,  that  it 
would  be  waste  of  time  to  attempt  exposition  here. 
Suffice  it  to  say  that  a  judgment  reforming  a  deed 
proceeds  on  the  basis  that  the  deed,  as  it  stands* 
does  not  express  the  real  bargain  between  the  parties, 
of  which  real  bargain  the  court  has  satisfactory 
evidence.  This,  of  course,  is  not  directly  applicable 
to  voluntary  deeds,  that  is,  deeds  made  without 
valuable  consideration,  where,  therefore,  there  is  no 
bargain  capable  of  proof.  It  is  within  my  knowledge 
that  the  extension  of  the  jurisdiction  to  deeds  of  this 
character  was  not  always  regarded  with  favour  or  as 
being  sound,  but  it  was  upheld  by  the  Court  of  Appeal 
in  Walker  v.  Armstrong,  4  W.  R.  770,  8  De  G.  M.  & 
G.  531.  I  myself  assisted  to  establish  it  in 
Courthope  v.  Daniel,  reported  with  Daniel  v. 
Arkwright,  2  Hem.  &  M.  95,  12  W.  R.  Ch.  Dig.  75. 
Given  the  jurisdiction,  it  is  obvious  that  the  court 
must  approach  the  exercise  of  it  with  caution,  at 
least  equal  to  that  required  in  dealing  with  the 
investigation  of  bargains,  and  the  difficulty  is 
necessarily  increased  by  the  oircumstance  that  in  the 
nature  of  things  the  court  cannot  have  the  same 
advantages  oi  criticism  and  opposition.  If  there  are 
documents,  such  as  written  instructions,  evidencing 
the  intention  of  the  parties,  the  course  may  be  clear, 
but  if  that  intention  rests  on  statements  of  settlors, 
made,  perhaps,  long  after  the  date  of  the  deed,  when 
haply  precise  memory  is  wanting  and  circumstances 
have  changed,  it  behoves  the  court  to  act  warily. 
It  may  be  too  much  to  say  that  no  effect  is  to  be 
given  to  a  statement  on  oath  that  if  the  settlor  had 
known  the  deed  to  be  what  it  is,  he  or  she  would 
not  have  executed  it.  But  the  operation  of  the 
human  mind  is  so  complex,  so  easily  swayed  first  by 
one  motive  and  then  by  another,  that  I  hesitate  to 
attribute  much  effect,  and  I  decline  to  attribute 
cogent  force,  to  the  belief  and  opinion,  for  really  it  is 
no  more,  that  something  would  or  would  not  have 
been  done  in  years  gone  by,  in  possible  events  which 
did  not  in  fact  occur. 

Before  dealing  with  the  merits,  it  is  well  to  men* 
tion  one  point  of  procedure.  The  case  was  first  heard 
as  a  non-witness  action  on  affidavit  evidence.  I 
declined  to  grant  the  relief  asked,  not  only  because 
not  satisfied  that  a  case  for  rectification  was  made  on 
the  evidence  as  it  stood,  but  also  because  I  am 
extremely  reluctant  to  hear  any  case  of  this  character 
on  affidavit  evidence.  I  must  not  be  understood  as 
saying  that  it  never  can  be  done.  On  the  contrary, 
I  have  often  done  it,  and  am  prepared  to  do  it  again, 
where  the  drcumstanoes,  in  my  judgment,  justify 
that  course — as,  for  instanoe,  where  written  instruc- 
tions are  proved,  and  the  deed  as  executed  departs  from 
them,  and  there  is  no  reason  to  doubt  that  they  were 
final.  It  must,  too,  be  remembered  that  in  the 
Court  of  Chancery,  on  which  we  depend  for  our 
authorities  on  this  branch  of  the  law,  suits  were 
heard  and  determined  on  evidence  of  this  character. 
But  I  am  satisfied  that  in  a  large  majority  of  oases  it 
is  unsafe  and  unwise  to  dispense  with  oral  evidence, 
and  I  frequently  decline  to  do  it.  ^hat  it  is  com- 
petent for  the  court  to  require  oral  evidence  is  settled. 
The  question  was  fully  discussed  in  Lovell  v.  Wallti, 
53  L.  J.  Ch.  494,  32  W.  R.  Dig.  77,  and  although  I 
then  entertained,  and  still  entertain,  some  doubt 
whether  Kay,  J.,  was  right  in  refusing  relief,  I  am 
sure  that  he  took  the  proper  course  in  having  the 
evidence  thrashed  out  in  the  witness-box.  A  perusal 
of  the  report  on  the  trial  fully  supports  this  conclu- 
sion. 

Unfortunately,  in  the  present  case  the  infirmities  of 
the  plaintiffs  have  rendered  it  impossible  to  cross- 
examine  them,  or  to  obtain  from  them  information  on 
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the  points  which  their  affidavit  leaves  at  large,  and 
Mir.  Qeorge  Dawes  being  dead,  the  only  available 
witness  was  Mr.  Trotter,  his  former  clerk.  I  must, 
{therefore,  do  my  best  with  the  affidavit  evidence  and 
exhibits  supplemented  by  such  information  as  Mr. 
Trotter  was  able  to  give.  These  materials  were  fully 
considered  when  the  case  first  came  before  me,  and 
have  been  reconsidered  in  connection  with  the 
cross-examination  of  Mr.  Trotter.  But,  although 
involving  some  details  worth  investigation,  they 
may  for  the  present  purpose  be  briefly  stated. 
The  plaintiffs  were  minded  to  make  provision  for 
their  three  nieces,  one  married  the  other  two 
unmarried,  and  it  was  determined  to  do  this  by 
settlement  rather  than  by  absolute  gift.  They  had 
the  assistance  of  a  thoroughly  competent  solicitor, 
and  also  of  the  defendant  Mr.  Henderson,  an  equity 
counsel,  a  nephew,  and  a  trusted  friend,  who  gave 
them  the  full  oenefit  of  his  experience  and  advice  in 
that  character.  The  relative  positions  of  the  plain- 
tiffs and  defendant  were  well  Known  to  the  solicitor, 
Mr.  George  Dawes,  and,  it  may  be  assumed,  also  to 
his  clerk,  Mr.  Trotter,  and  this  fact  accounts,  I 
think,  for  the  absence  of  explicit  entries  and  letters 
which  might  otherwise  be  expected  to  throw  light  on 
the  transaction.  Indeed,  the  inference  from  the 
proved  circumstances  is  that  in  the  later  stages  of  the 
transaction  Mr.  Dawes  and  his  clerk  treated  them- 
selves as  doing  little,  if  anything,  more  than  carrying 
out  ministerially  arrangements  made  between  the 
plaintiffs  and  defendant.  On  the  facts  before  me  it  is 
impossible  to  say  that  they  were  not  in  this  perfeotly 
right.  Both  drafts  were  carefully  settled  by  the 
defendant.  There  appears  to  have  been  more 
discussion,  both  before  this  and  subsequently,  respect- 
ing the  settlement  in  favour  of  Mrs.  Wilson,  but 
looking  at  the  drafts  themselves  and  the  defendant's 
letters  to  be  presently  mentioned,  it  is  clear  that  both 
drafts  had  the  defendant's  best  attention  and  care. 
It  seems  to  me  to  be  useless  narrowly  to  inquire  what 
had  been  previously  said  respecting  the  contents  of 
the  particular  settlement,  because  confessedly  the 
point  now  in  question  had  not  then  really  been 
considered.  In  returning  the  settled  drafts  to  Mr. 
Dawes  on  the  12th  of  July,  1880,  the  defendant 
wrote  the  first  letter  of  that  date,  in  which  alterations 
in  both  drafts  were  referred  to  and  an  interview 
between  Mr.  Dawes  and  the  settlors  thereon  was 
suggested.  He  added  that  he  was  about  to  have  a 
little  talk  with  the  plaintiffs  that  afternoon.  If 
the  matter  had  rested  there  I  should  have  been  at  a 
loss  to  understand  why  Mr.  Dawes  did  not  see 
the  plaintiffs  before  having  the  settlements  engrossed 
and  executed  and  take  their  instructions  on  the  alterna- 
tives made,  or  why  no  entry  of  any  such  attendance  or 
explanation  is  to  be  found  m  the  day-book  of  the  firm. 
But  later  in  the  day  a  second  letter  was  addressed 
by  the  defendant  to  Mr.  Dawes.  In  this  letter  he 
states  that  since  writing  the  former  letter  he  had  had 
a  long  conversation  with  the  plaintiffs  about  the 
proposed  settlement,  and  as  regards  the  point  now  in 
question  says,  "The  settlement  on  my  unmarried 
sisters  will  remain  as  settled  by  me,  unless  you 
think  it  advisable  to  consult  them  yourself  on  my 
alterations  before  execution."  It  is  dear  from  the 
entries  that  Mr.  Dawes  did  not  think  it  necessary  to 
consult  the  plaintiffs,  and  that  both  settlements  were 
engrossed  without  further  instructions.  It  must  be 
concluded,  too,  that  no  explanation  of  the  particular 
settlement  was  given  at  the  time  of  execution,  and 
that  it  was  not  even  read  over,  although  that  in  favour 
of  Mrs.  Wilson  apparently  was.  Mr.  Henderson's 
recollection  of  what  took  place  at  his  interview  with 
the  ylaintiffiw  on  the  12th  of  July  is  not  precise. 
This  is  not  unreasonable.    Far  from  it.    But  it  leaves 


a  void  in  the  history  which  cannot  otherwise  be  sop- 
plied.  I  understand  from  his  affidavit  that  he  did 
not  fully  explain  the  particular  settlement,  sod 
probably  did  not  dwell  on  it,  if  he  at  all  pointed  oat 
the  testamentary  power  which  has  given  rise  to  the 
present  litigation. 

Is  it  possible  for  me  to  say  that  the  plaintiffs  did 
not  assent  to  the  settlement  as  altered  by  the 
defendant,  or  to  hold  that  they  are  now  entitled  to 
have  it  rectified,  according  to  what  they  state  their 
intention  to  have  then  been,  though  it  was  in  no 
wise  expressed.  It  is  possible,  and  indeed  probable, 
that  they  did  not  thoroughly  understand  how  the 
provisions  of  the  settlement  would  or  might  work  out 
and  even  careful  explanation  might  have  failed  to  mab 
themgraspthepossibleresultB.  V^tltiimkmostlikelj 
is,  that  they  were  content  to  adopt  and  act  on  Mr. 
Henderson's  advioe,  and  to  believe  that  the  settle- 
ment was  best  in  the  form  into  which  he  had  altered 
it. 

At  any  rate,  I  do  not  see  my  way  to  reforming  » 
deed  on  these,  the  only  available  materials,  notwith- 
standing that  now  it  operates  otherwise  than  a 
wished,  and  even  though,  as  was  strongly  urged,  the 
proposed  rectification  would  bring  the  settlement 
more  into  harmony  with  reoognisea  precedents,  sod 
the  reasonable  views  of  ladies  desiring  to  make  pro- 
visions for  unmarried  nieces. 

Action  dismissed. 

Solicitors,  Dawes  A  Sons. 


MayR 


a  B.  Div.  1 

(Lord  Russell  of  Killowen,  I 
C.J.,  and  Charles,  JJ.)     ) 
Barry  and  Cadoxton  Local  Boabd  v.  Parby.  (a) 

Local  government — Paving  expenses — A  street  not  bem§ 
a  highway  repairable  by  the  inhabitants  at  large- 
Liability  of  the  frontager — Works  done  to  the  satisfw 
tion  of  the  urban  authority — Public  Health  Act,  1871 
(38  &  39  Vict,  c  55),  s.  150. 

Section  150  of  the  Public  Health  Act,  1875  providm 
that  "  where  any  street  within  an  urban  distrid  (set : 
being  a  highway  repairable  by  the  inhabitants  at  brss); 
•  .  •  is  not  sewered,  levelled,  paved,  metalled,  fla&*\. 
channelled,  and  made  good,  or  is  not  lighted  to  the  satis*, 
faction  of  the  urban  authority,"  such  authority  may,  H 
notice,  require  the  adjoining  owners  to  make  it  good* 

So  long  as  a  street  has  not  become  repairable  by  tk 
inhabitants  at  large  under  section  152,  the  mrbm 
authority  are  not  precluded  from  requiring  the  owners  tr 
level,  pave,  dbc.,  the  street  under  section  150  by  rm 
only  that,  on  a  former  occasion,  the  street  hms  < 
levelled,  payed,  <&c,  to  their  satisfaction,  whether 
pressed  or  implied. 

Appeal  from   the  decision   of   the  judge  of 
Cardiff  County  Court. 

In  1886  the  owner  of  certain  property  within 
jurisdiction  of  the  rural  sanitary  authority  of  Carol 
Union  proposed  to  lay  oat  two  streets,  Dban-stzM 
and  Kenil  worth-road.  Plans  of  the  streets,  indarf 
the  necessary  sewers,  paving,  and  channelling, « 
laid  before  that  authority,  and  were  approved 
them. 

In  1887  the  work  was  done  in  accordance  with 
plans. 

In   1888    the   jurisdiction   over  the    district ' 
transferred  to    the   plaiutifb,    who  axe 


(a.)    Reported   by   C.    G.    W] 
Barrister-at-Law, 


ILBRAHAM,    &0>, 


VaLXLm.      ptaMumi       THE  WEEKLY  REPORTER. 


605 


High  Court. 


Babbt  and  Cadoxtoh  Local  Boabd  v.  Pabey. 


High  Coubt. 


authority.  They  did  not  express  either  approval  or 
disapproval  of  the  work,  but  in  1891,  the  paving  and 
channelling  of  the  streets  being  in  a  bad  oondition, 
the  plaintiffs  served  the  defendant,  who  was  a 
frontage-owner  in  the  streets,  with  notice  to  metal, 

Sve,  and  channel  the  two  streets.  This  notice  not 
ring  been  complied  with,  the  plaintiffs  did  the 
work,  and  sought  to  charge  the  defendants  with  the 
expenses  under  section  100  of  the  Public  Health  Act, 
1875.  The  county  court  judge  found  for  the 
planting  in  respect  of  the  metalling,  but  with  regard 
to  the  other  matters  held,  on  the  authority  of 
Bonetia  v.  The  Twickenham  Local  Board,  36  W.  E.  50, 
20  a  B.  D.  63 ;  fformey  Local  Board  v.  Davis,  [1893] 
1  a  B.  765,  41  W.  B.  Dig.  127  ;  and  Fulham  Board 
of  Work*  v.  Goodwin,  1  Ex.  D.  400,  25  W.  B.  Dig.  150, 
that,  the  work  having  been  originally  done  in  accord- 
ance with  the  plan,  as  approved,  the  plaintiffs  must  be 
taken  to  have  been  satisfied  therewith  and  to  have 
taken  over  the  streets,  and,  further,  that  the  plaintiffs, 
not  having  expressed  dissatisfaction  within  a  reason- 
able time,  must  be  taken  to  have  been  satisfied. 
The  plaintiffs  appealed. 

Lowe  (Plews  with  him),  for  the  appellants. — The 
cases  cited  before  the  learned  judge  dealt  with  sewers. 
The  sewers  are  in  a  different  position  to  streets. 
Sections  13  and  15  provide  for  their  vesting  in  the 
authority  so  soon  as  they  are  constructed,  provided 
they  are  built  to  the  satisfaction  of  the  authority. 
But  there  are  no  sections  which  show  that  a  street 
is  to  come  under  the  control  of  the  local  authority 
in  the  same  way.  The  plaintiffs  never  approved  of 
the  work,  and  it  is  not  found  that  their  predecessors, 
the  rural  authority,  approved  of  the  work,  but  in  any 
case  that  approval  would  not  bind  the  plaintiffs. 

Jackmm,  for  the  respondent.  —  I  submit  that  the 
word  "reasonable"  ought  to  be  read  into  the 
section  before  the  words  "  satisfaction  of  the  urban 
authority,"  and  that,  once  the  local  authority  has 
been  reasonably  satisfied  with  the  road,  the  owners 
are  relieved  from  further  responsibility,  otherwise 
there  would  be  no  limit  to  the  owners'  liability.  The 
Private  Streets  Works  Act,  1892  (55  &  56  Vict.  c.  57), 
s.  20,  is  only  adoptive,  and  does  not  apply  in  the  case 
of  this  district.  The  authority  in  this  case  expressed 
their  satisfaction  with  the  work  in  the  sense  that  they 
did  not  express  any  dissatisfaction  with  it  for  three 
years,  and,  at  any  rate,  the  rural  authority  who 
preceded  them  had  approved,  and  they  were  bound  by 
that  approval* 

Lord  Russell  of  Killowien,  C.J.— I  think  the 
county  court  j  udge  was  wrong.  The  best  course  for  us 
to  pursue  will  be  to  remit  the  case  to  him  with  a  state- 
ment of  our  views.  The  facts  are  these.  The  defend- 
ant is  the  owner  of  property  abutting  upon  two  streets, 
Kenilworth-road  and  Oban-street.  In  1886  the  land 
now  occupied  by  these  streets  was  within  the  jurisdic- 
tion of  the  rural  sanitary  authority  of  Cardiff  Union. 
At  that  time  the  owner  desired  to  lay  out  the  streets, 
and  it  seems  clear  that  plans  were  submitted  to  the 
authority  then  existing,  setting  forth  the  manner  in 
which  the  owner  proposed  to  deal  with  the  sewering, 
paving,  channelling,  &c.  It  also  appears  that  those 
plans  were  approved,  but  it  is  suggested  by  the 
counsel  for  the  appellants  that  that  authority  had 
no  power  to  approve  of  the  plans  so  as  to  bind  them. 
It  further  appears  that  following  on  that  approval 
the  work  was  done.  It  does  not  appear  that  there 
wis  any  express  approval  of  the  work ;  but  it  is  found 
as  a  fact  that  the  work  was  done  in  accordance  with 
fte  plana,  and  there  is  no  evidence  that  the  then 
existing  authority  did  not  approve  of  the  work. 

The  area  continued  within  the  jurisdiction  of  that 


authority  till  1888.  Then  the  present  authority, 
which  is  not  a  rural  authority,  but  an  urban  authority, 
oame>into  existence.  It  is  suggested  that  they  ought 
straightway  to  have  made  up  their  minds  as  to 
whether  they  were  satisfied  with  the  manner  in 
which  the  streets  had  been  paved  and  channelled.  I 
do  not  think  so.  Very  great  moonvenienoe  would 
result  from  their  having  to  do  this,  even  if  a  reason- 
able time  were  allowed. 

But  they  did  not  do  so,  and  on  the  25th  of  August, 
1891,  they  gave  notice  to  the  respondent  to  do 
certain  things  with  regard  to  the  streets  in  question. 
The  work  was  not  done.  Whereupon  the  appellants 
did  it  themselves.  The  work  consisted  of  several 
items.  With  regard  to  the  metalling,  the  respondent 
admits  his  liability  to  do  that  part  of  it ;  therefore 
our  consideration  is  confined  to  the  paving,  channel- 
ing, &o.,  the  question  being  whether  the  local  board 
are  entitled  to  enforce  payment  of  the  money 
expended  by  them  in  respect  of  those  items. 

That  question  depends  upon  section  150  of  the 
Public  Health  Act,  1875.  To  get  at  the  meaning  of 
that  section  we  roust  contrast  it  with  section  149. 
Section  149  is  addressed  to  streets  which  are  then 
highways  repairable  by  the  inhabitants  at  large.  As 
regards  such  streets,  the  effect  is  to  vest  them  in  the 
board,  and  place  them  under  their  control,  and  to 
put  upon  the  board  the  expense  of  levelling,  paving, 
Ac.  Section  150  deals  with  streets  which  are  not 
repairable  by  the  inhabitants  at  large.  HEQs  lordship 
read  the  section,  and  continued: — ]  What  is  the 
proper  construction  of  that  section  P 

It  is  said  by  the  respondent's  counsel  that  satisfac- 
tion had  been  expressed  with  the  work  in  the  time  of 
the  rural  authority,  and  that,  satisfaction  once 
expressed,  there  was  an  end  to  the  obligation,  and 
anything  else  must  be  done  by  the  local  authority 
itself.  This  is  not  so  unreasonable  as  at  first  sight 
might  appear,  for  though  it  is  the  case  that  the 
better  the  roads  are  kept  the  greater  the  value  of  the 
adjoining  property,  yet  there  are  also  oertain  public 
considerations  which  would  give  the  local  board  an 
interest  in  the  proper  maintenance  of  the  streets. 

But  I  see  no  room  for  that  contention  in  the  words 
of  the  section ;  nor  do  I  see  from  the  words  of  the 
section  any  reason  why  paving,  channelling,  Ac, 
should  not  be  in  the  same  category  as  sewers,  were 
it  not  that  the  latter  are  dealt  with  in  another  Dart 
of  the  Act,  and  put  in  an  entirely  different  nosition.  • 
I  read  the  section  to  mean  in  its  grammatical  and 
literal  sense,  "  So  long  as  a  street  is  not  repairable 
by  the  inhabitants  at  large,  and  that  street  is  not 
repaired,  paved,  channelled,  &o.,  in  such  a  way  as  to 
meet  with  the  reasonable  satisfaction  of  the  local 
authority,  that  authority  may  require  the  owners  to 
do  the  necessary  repairs."  But  with  regard  to 
sewers,  sections  13  and  15  show  how  differently  they 
are  to  be  treated.  All  sewers  are  to  vest  m  the 
authority,  and  any  future  repairs  are  to  be  done  by 
them. 

It  is  said  that  it  is  a  great  hardship  that  owners 
should  be  subjected  to  recurring  demands  to  repair. 
But  we  ought  not  to  presume  that  this  would  be  so ; 
and  in  any  case  there  is  a  safeguard,  for  if  the  street 
is  in  a  condition  with  which  a  reasonable  person 
ought  to  be  satisfied  it  is  sufficient  Then  it  is 
pointed  out  that  that  state  of  things  might  go  on  for 
ever.  But  it  must  be  borne  in  mind  that  in  many 
cases  it  is  an  advantage  to  the  owners  to  retain  con- 
trol over  the  street,  and  they  sometimes  have  reason 
to  object  to  its  being  taken  over  by  the  publio 
authority.  However,  those  are  more  arguments  for 
the  Legislature  than  for  us.  We  must  give  effect  to 
the  section  according  to  its  grammatical  meaning. 

In  the  present  case,  if  I  saw  any  reason  for  saying 
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that  the  county  court  judge  thought  that  the 
authority  were,  in  fact,  satisfied  with  the  road,  I 
should  be  slow  to  disturb  his  decision ;  but  it  seems 
to  me  his  decision  amounts  to  this,  that  because 
the  road  was  onoe  in  a  satisfactory  condition  that 
was  enough,  and  the  owner  was  discharged  from 
further  liability,  and  on  that  ground  I  think  he  was 
wrong.  The  reference  I  made  to  sections  13  and  15, 
distinguishing  the  case  of  sewers,  makes  it  unneces- 
sary for  me  to  deal  with  any  of  the  cases  cited. 

Charles,  J. — I  am  unable  to  agree  with  the  view 
the  learned  county  court  judge  took  of  seotion  150. 
It  seems  to  me  that  unless  and  until  a  street  is 
declared,  under  section  152,  to  be  a  highway,  the 
provisions  of  seotion  150,  with  regard  to  levelling, 
&c,  apply.  The  case  of  sewers  is  different.  There 
is  in  the  same  statute  a  seotion  which  vests  all  sewers 
in  the  urban  authority,  and  a  further  section  imposes 
on  them  the  liability  to  repair;  but  streets  do  not 
vest  in  the  authority  until  they  have  become  high- 
ways repairable  by  the  inhabitants  at  large.  The 
cases  cited  only  apply  to  sewers,  and  with  regard  to 
sewers  the  position  of  the  authority  is  exactly  analo- 

fous  to  the  position  of  the  commissioners  under  the 
owns  Improvement  Clauses  Act,  1847  (10  &  11  Viot. 
c  34),  s.  53.  In  the  case  of  Corporation  of  Portsmouth 
v.  Smith,  32  W.  B.  123,  13  Q.  B.  D.  184,  it  was  held, 
under  that  Act,  that  when  onoe  an  owner  had  repaired 
at  the  instanoe  of  the  authority,  the  authority  could 
not  again  require  him  to  do  so,  because  when  onoe  the 
street  was  made  good  the  duty  of  repairing  fell  upon 
the  authority.  A  similar  duty  arises  under  the  Metro- 

Solis  Management  Acts.  But  here  there  is  no  such 
uty,  and  I  cannot  see  any  reason  why,  with  regard 
to  paving,  &c.,  the  urban  authority  should  not  call 
on  the  owner  to  pay  as  often  as  required. 

Case  remitted. 

Solicitors  for  the  appellant,  Burton,  Yeates,  <&  Hart, 
for  J.  Arthur  Hughes,  Cadoxton. 

Solicitors  for  the  respondent,    BeU,  Brodrick,   <fc 
Gray,  for  W.  Cousins,  Cardiff. 


Q.  B.  Div.  )  « _  o 

^  (Charles  and  Wright,  JJ.)  j  y    ' 

County  Council  of  Kent  {Appellants)  v.  Humphbey 
(Respondent),  (a.) 

Local  government — Weights  and  measures — Validity  of 
bye-law  of  county  council  as  to  the  providing  and 
carrying  of  correct  weighing  machines  by  vendors  of 
coal— Weights  and  Measures  Act,  1889  (52  <fc  53  Vict, 
c.  21),  a.  28. 

By  section  28  of  the  Weights  and  Measures  Act,  1889, 
any  local  authority  may  from  time  to  time  make, 
revoke,  and  alter  bye-laws  (a)  regulating,  for  the  pur- 
poses of  this  Act,  the  sale  of  coal  in  quantities  not  exceed- 
ing two  hundredweight ;  and  (b)  requiring,  either 
in  or  generally  specified  classes  of  cases,  a  weighing 
instrument  of  a  form  approved  by  the  local  authority  to 
be  carried  with  any  vehicle  in  which  coal  is  carried  for 
sale  or  delivery  to  a  purchaser. 

Under  this  section  the  Kent  County  Council  made  the 
following  bye-law :  "  Every  coal  dealer  shall  provide, 
and  every  person  employed  by  him  who  shall  convey  or 
carry  coal  for  sale  or  delivery  to  a  purchaser  from  or  out 
of  any  vehicle  shall  carry  therewith,  a  correct  and 
stamped  weighing  machine  of  the  form  approved  by  the 
county  council,  and  such  person  shall  re-  weigh  the  coal 

(a.)  Beported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 


upon  being  requested  to  do  so  by  the  purchaser  or  anyone 
on  his  behalf,  or  by  an  inspector  of  weights  and 
measures." 

On  an  appeal  from  the  decision  of  Justices  refuting  k 
convict  a  coal  merchant  for  not  providing  a  weujhina 
machine,  on  the  ground  that  the  bye-law  was  invalid, 
indivisible,  and  ultra  vires, 

Held,  that  so  much  of  the  bye-law  as  required  (he  art 
dealer  to  provide  and  carry  a  weighing  machine  vm 
valid,  ana  that  it  was  within  the  competency  of  & 
appellants  to  make  such  bye-law.  The  bye4aw  was 
divisible;  whether  the  latter  part  of  the  bye-tamos  is 
re-weighing  coal  was  good  or  not,  it  was  not  necessary  u 
decide. 

Case  stated. 

At  a  petty  sessions  held  at  Dartford  in  and  for  tat 
county  of  Kent  on  the  5th  of  January,  1805,  flit  ' 
defendant,  George  Humphrey,  the  respondent  in  fa*  j 
case,  was  charged  by  George  Tucker,  an  inspected 
weights  and  measures  to  the  complainants,  toe  Kan 
County  Council,  the  appellants  in  this  case,  "for  that 
he,  the  said  George  mimphrey,  on  the  1st  of  Deoae* 
ber,  1894,  being  a  coal  dealer,  did  unlawfully  fail  a», 
provide  for  one  Albert  Watts,  being  a  person  tbar 
employed  by  him,  and  who  was  then  on  his  bebaat 
conveying  coal  for  delivery  from  a  vehicle  to  tq 
purchaser,  one  John  Bowe,  for  carriage  therewith  a 
correct  and  stamped  weighing  machine,"  contrary  to, 
the  bye-law  of  the  said  county  council. 

Upon  the  hearing  of  the  said  information  ftl 
following  facts  were  proved : — 

(a)  That  the  said  George  Tucker  was  an  i 
of  weights  and  measures  to  the  appellants,  who 
the  local  authority  for  the  county  of  Kent. 

(b)  That  the  bye-law  hereinafter  set  forth  was 
made  and  published  by  the  appellants  as  required  i 
the  52  &  53  Vict,  c  21,  s.  28,  and  that  the  sai 
approved  by  the  Board  of  Trade  as  by  the  said 
provided. 

(c)  That  the  appellants  had  duly  approved  aiol 
of  weighing  machine  for  the  purposes  ox  the  said  bf 
law. 

(d)  That  the  respondent  was  a  coal  dealer,  tad  si 
in  his  employ  on  the  1st  of  December,  1894,  fl 
Albert  Watts,  who  was,  on  the  said  1st  of 
1894,  as  servant  to  the  respondent, 
wagon  half  a  ton  of  coal  for  delivery  to  a 
John  Bowe. 

(e)  That  on  the    said    1st   of  December,  1 
George  Tucker  saw  Albert  Watts  delivering  the 
to  John  Bowe,  and  asked  him  to  weigh  the  awns* 
which  Albert  Watts  replied  that  he  could  not,  at" 
had  no  scales  or  weights. 

(/)  That  the  said  George  Tucker  thereupon 
and  saw  the  respondent,  and  told  him  in      ^ — 
facts  statedmthelastpreoedmgpajrannraT 
the  respondent  replied,  "  Yes.    I  told  1 
the  said  Albert  Watts)  to  leave  them 
scales  and  weights)  on  the  wharf." 

52  &  53  Vict  c.  21  provides,  by 
(which  seotion  is  farther  divided  under  heads 
c,  and  d)  that  any  local  authority  may  from 
to  time  make,  revoke,  and  alter  bye-laws. 

(b)  Requiring  either  generally  or  in 
of  cases  a  weighing  instrument  of  a  form 
by  the  local  authority  to  be  carried  with  ai _ 
in  which  coal  is  earned  for  sale  or  delivery  to 
dhaser. 

The  appellants,  under  and  by  virtue  of  1 
sions  of  the  seotion  aforesaid,  made  the 
bye-law : — 

"  Every  coal  dealer  shall  provide,  and  any 
employed  by  him  who  shall  oonvey  or  carry  < 
sale  or  delivery  to  a  purchaser  from  or  ant 
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pddde  shall  oarry  therewith,  a  oorreet  and  stamped 
ingoing  machine  of  the  form  approved  by  the 
sonnty  council,  and  suoh  person  shall  re- weigh  the 
ml,  upon  being  requested  to  do  so  by  the  purchaser  or 
anyone  on  his  behalf,  or  by  an  inspector  of  weights 
admeasures." 

Any  person  failing  to  observe  this  bye-law  is  liable 
oa  penalty  of  £5. 

It  was  contended  on  the  part  of  the  respondent 
bat  he  had  oommitted  no  offence  against  the  bye- 
nr  because  the  said  bye-law  was  uUrd  vires  and 
sratid  on  the  grounds  that  (1)  the  power  of  the 
ppeUants  to  make  bye-laws  is  strictly  confined  to 
Ee  matters  set  out  under  headings  a,  b,  c,  and 
of  section  28 ;  (2)  section  28  (6)  does  not  authorize 
be  making  of  so  much  of  the  said  bye-law  as 
spores  that  the  respondent  should  provide  a  weigh- 
ig  instrument,  and  that  the  person  employed  by 
hB  respondent  should  re- weigh  the  ooal  upon  being 
Iqaested  to  do  so  by  the  purchaser  or  anyone  on  his 
aSalf,  or  by  an  inspector  of  weights  and  measures ; 
)  inasmuch  as  section  26  (6)  enacts  that  the  local 
rthority  may  erect  and  maintain  fixed  weighing 
sfeuments  at  convenient  places  for  the  purpose 
:  weighing  ooal,  and  may  provide,  furnish,  and 
amtain  portable  weighing  instruments  for  the 
me  purpose,  the  duty,  if  any,  of  providing  weighing 
Iteuments  is  cast  upon  the  appellants  themselves ; 
)  inasmuch  as  section  27  provides  for  the  weighing 
coal,  and  afterwards  provides  that  where  any 
»1  has,  at  the  instance  of  the  purchaser,  been 
aghed  and  found  to  be  of  the  weights  stated  in 
It  behalf  by  the  sellers  of  the  coal  or  person  in 
Kge  of  the  vehicle,  the  purchaser  shall  be  liable  to 
l  payment  of  all  reasonable  costs  actually  incurred 
1  incidental  to  the  weighing  or  re-weighing,  the 
S-law  was  bad  in  so  far  as  it  required  that  every 
k  person  shall  re-weigh  the  ooal  upon  being 
(tested  to  do  so  by  the  purchaser  or  anyone  on  his 
toll,  or  by  an  inspector  of  "  weights  and  measures," 
being  made  without  authority,  and  was  beyond  the 
pe  of  section  28  (b),  and  was  oontrary  to  the  pro- 
ms of  section  27  (6).  It  was  further  contended 
I  the  bye-law  if  bad  in  part,  was  bad  in  its 
Krety  and  indivisible,  and  that  even  if  the  said 
iJaw  was  good  there  was  no  evidenoe  that  the 
undent  had  not  provided  a  weighing  machine  in 
krdanoe  therewith. 

t  was  contended,  on  the  part  of  the  appellants,  that 
offence  had  been  committed  by  the  respondent 
bat  the  said  bye-law,  and  that  the  same  was  valid : 
because  there  was  no  obligation  on  the  appellants 
ar  section  26  or  27  of  the  Act,  or  at  all,  to  pro- 
rhing  instruments  for  the  purposes  of  a  bye- 
le  under  section  28   (6),    and  that   as  the 

had  the  power  under  section  28  (b)  by 
b  of  a  bye-law,  and  in  the  circumstanoes  of 
case,  to  require  a  weighing  instrument  to  be 
Bd,  it  was  the  duty  of  the  respondent  to  provide 
weighing  instrument  for  the  purpose  of  the  said 
bw,  whether  the  delivery  was  effected  by  the 
indent  or  his  servant;  (2)  because  so  much  of 
said  bye-law  as  required  that  "  every  suoh 
n  shall  re-weigh  the  coal  upon  being  requested 
i  ao  by  the  purchaser,  or  anyone  on  his  behalf, 
a  inspector  of  weights  and  measures,"  was 
ajsed  by  and  within  the  scope  of  section  28  (6), 
farther,  that,  the  Act  of  section  28  (b)  heme  for 
coteetion  of  the  purchaser,  it  was  impossible  to 
ad,  it  being  lawful  for  the  appellants  to  require 
jffrg—g  machine  to  be  carried,  that  it  was  unlaw- 
require  the  said  machine  to  be  used  by  the 
ident  for  re- weighing  the  ooal,  without  which  no 

Iras  anbroed;  (3)  that  in  any  event  the 

i  divisible* 


'  The  justices  were  of  opinion  that  the  bye-law  was 
uUrd  vires,  invalid,  and  indivisible,  and  dismissed  the 
information. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  upon  the  above  statements  of 
facts  came  to  a  correct  determination  and  decision  in 
point  of  law. 

G.  F.  Hohler,  for  the  appellants. 
.    No  one  appeared  on  behalf  of  the  respondent. 

Charles,  J. — In  this  case  I  am  of  opinion  that  the 
magistrates  did  not  arrive  at  a  right  decision.  I 
think  that  the  county  council  dearly  have  the  power 
to  make  the  bye-law  in  question,  by  which  it  is 
provided  that  the  coal  dealer  shall  provide  and  oarry 
with  the  vehicle  a  correct  weighing  machine,  and 
that  such  bye-law  is  without  doubt  perfectly  valid, 
and  I  am  of  opinion  that,  having  regard  to  the 
language  of  section  28  of  the  Weights  and  Measures 
Act,  1889,  the  bye-law  is  within  their  competency. 
As  to  the  validity  of  the  second  part  of  the  bye-law — 
namely,  that  part  requiring  that  the  dealer  shall 
re- weigh  the  ooal  at  the  request  of  the  purchaser  or 
inspeotor,  I  think  it  is  unnecessary  to  pronounce  any 
decision.  The  contention,  however,  that  the  whole 
bye-law  is  bad  because  the  requirement  as  to  re- 
weighing  might  be  bad,  is,  I  think,  without  founda- 
tion and  cannot  be  supported.  I  think,  therefore, 
that  this  appeal  must  be  allowed,  and  the  oase  be 
remitted  to  the  justices. 

Wright,  J. — I  am  of  the  same  opinion.  I  may 
add  that  I  think  it  is  quite  possible  that  the  proviso 
requiring  that  weighing  machines  should  be  carried 
may  imply  that  the  appellants  have  authority  to 
make  a  bye-law  as  to  their  use.  That  however  it  is 
not  necessary  for  us  at  present  to  deoide,  as  there  is 
no  need  to  go  beyond  the  first  part  of  the  bye-law. 

Appeal  aUowed  and  case  remitted. 

Solicitors,  Palmer  <fc  Bull,  agents  for  Brennan  & 
Turner,  Maidstone. 


Feb.  14. 


Q.  B.  Div.  i 

(Wills  and  Lawranoe,  JJ.) ) 

HAJLB8TRAP  V.  GREGORY,  (a.) 

Contract — Agistment — Accident  arising  from  ^negligence 
of  agister's  servant — Damage  too  remote  or  not — 
Liability  of  agister  if  accident  is  a  "  natural  conse- 
quence    of  such  negligence. 

Under  a  contract  of  agistment  the  defendant  put  the 
plaintiff's  mare  to  graze  with  three  horses  of  his  own  in 
afield,  part  of  which,  divided  off  by  a  wire  fence,  was 
let  to  a  cricket  club.  Through  the  negligence  of  the 
defendants  servant  the  gate  in  the  fence  dividing  the 
two  parts  of  the  field  was  left  open,  and  the  four  horses 
strayed  through  it  on  to  the  cricket  ground.  Some 
cricketers  attempted  to  drive  the  horses  back,  and  three  of 
them  passed  quietly  through  the  gate,  but  the  plaintiff's 
mare,  becoming  frightened,  ran  against  the  wire  fence 
and  was  seriously  injured. 

Held,  that  the  damage  to  the  mare  was  not  too 
remote,  but  was  the  natural  and  probable  consequence  of 
the  servant's  negligence  in  leaving  the  gate  open,  and  that 
the  defendant  was  liable  for  damages  under  the  contract* 

Appeal  by  the  plaintiff  from  the  decision  of  his 
Honour  Judge  Lushington,  sitting  at  the  Wands- 
worth County  Court. 

(a.)  Beported  by  Brskine  Betd,  Esq.,  Barrister- 
at-Law. 
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The  action  was  brought  upon  a  contract  of  agist- 
ment to  recover  damages  to  a  mare  under  the  follow- 
ing circumstances : — 

The  mare  was  placed  to  graze  by  the  defendant 
with  three  horses  belonging  to  him  in  a  field,  part  of 
which  was  divided  off  by  a  wire  fence,  in  which 
there  was  a  gate,  and  was  let  by  the  defendant 
to  a  club  for  the  purposes  of  a  cricket  ground. 

On  the  morning  ox  the  day  in  question  the  defend- 
ant's servant  left  the  gate  open  between  the  two 
parts  of  the  field,  and  some  time  afterwards  the 
four  horses  found  their  way  through  it  on  to  the 
cricket  ground.  Some  cricketers,  seeing  the  horses 
on  their  ground,  and  fearing  they  would  injure  the 
pitch  if  allowed  to  remain  there,  tried  to  get  them 
to  go  back.  Three  of  the  horses  went  offthrough 
the  gate  quietly  enough  to  their  proper  part  of  the 
field,  but  the  plaintiff's  mare  became  frightened,  and 
in  attempting  to  jump  the  wire  fenoe  was  seriously 
injured. 

The  plaintiff  sued  for  damages.  The  learned 
county  court  judge  held  that  he  had  no  case,  for 
although  the  defendant's  servant  had  been  guilty  of 
negligence  in  leaving  the  gate  unfastened,  the 
crioketers  had  only  done  what  was  reasonable  in 
attempting  to  turn  the  horses  off  their  ground,  and 
the  injury  sustained  by  the  mare  could  not  be 
considered  as  the  natural  and  probable  consequence  of 
the  negligent  act  of  the  defendant's  servant. 

The  plaintiff  appealed. 

W.  Addington  WiUis,  for  the  appellant. — I  submit 
that  the  decision  of   the  county  court  judge  was 
wrong.    Under  a  contract  of  agistment  the  agister  is 
bound  to  take  all  reasonable  care  of  the  animal  en- 
trusted to  him.    Here  the  plaintiff  did  not  do  so,  as 
admittedly  he  was,  through  the  act  of  his  servant, 
guilty   of   negligence.      As   soon  as   negligence  is 
admitted  or  proved  on  the  part  of  the  agister,  he  will 
be  liable  for  any  damage  that  may  result  to  the 
animal  as  a  natural  oonsequenoe  upon  such  a  breach 
of  his  contract  to  take  all  reasonable  care  that  the 
animal  is  properly  looked  after.     That  is  laid  down 
in  the  case  of  Smith  v.  Cook,  24  W.  E.  206, 1  Q.  B.  D. 
79 ;  McMahon  v.  Field,  7  Q.  B.  D.  591,  29  W.  B.  Dig. 
70 ;  Broadwater  v.  Blot,  Holt's  N.  B.  Bep.  547, 17  B.  B. 
677.    Here  the  damage  was  certainly  not  more  remote 
than  it  was  in  the  case  of  Powell  v.  Salisbury,  2 
Y.   &  J.   391,  decided  in  1828.     In  that  case  the 
defendant  was  bound  under  a  contract  to  keep  in 
repair  the  fences  of  his  field,  but  neglected  to  do  so, 
"per  guod   the  plaintiff's  horses  escaped  into  the 
defendant's  close  and  were  there  killed  by  the  falling 
of  a  haystack."  The  court  there  held  that  the  damage 
was  not  an  unnatural  oonsequenoe  of  the  defend- 
ant's negligence  and  that  the  action  was  maintain- 
able. Lawrence  v.  Jenkins,  21  W.  B.  577,  L.  B.  8  Q.  B. 
274,  is  another  case  equally  in  my  favour.    There 
some  cows  belonging  to  the  plaintiff  died  from  eating 
the  leaves  of  a  yew  tree  growing  upon  the  defendant's 
dose,  and  the  evidence  showed  that  there  was  a  pre- 
scriptive obligation  on  the  part  of  the  defendant  to 
maintain  in  repair  the  party  fenoes  so  as  to  keep  the 
plaintiff's  cattle  off  his  dose.    Through  the  negligent 
felling  of  a  tree  by  the  defendant  the  fence  was 
broken.    The  court  hdd  that  the  damage  was  not 
too  remote,  and  that  the  defendant  was  liable  for  the 
oost  of  the  cows.     [He  cited  also  Burrows  v.  The 
March  Gas  and  Coke  Co.  {Limited),  20  W.  B.  493,  L.  B. 
7>Ek.  96,  to  the  same  effect.]    There  are  numerous 
authorities  which  show  that  the  defendant  ia  liable 
for  such  an  act  of  negligenoe  by  his  servant  from  the 
time  that  Scott  v.  Shepherd,  1  Smith's  L.  C,  9th  ed., 
480,  was  decided,  down  to  that  of  Clark  v.  Chambers, 
26  W.  B.  613,  a  Q.  B.  D.  327,  where  the  oases  on  this 


subject  are  discussed  at  length  in  a  considered  judg- 
ment by  Oookburn,  C.J. 

Hammond  Chambers,  for  the  respondent. — I  submit 
that  the  injuries  to  the  mare  were  the  result  of  span 
aocident,  and  that  the  judge  was  absolutely  right  in 
nonsuiting  the  plaintiff.  Such  questions  as  tail 
must  be  decided  on  the  facts  of  each  particular  cm, 
and  the  learned  judge  has  hdd  that  the  accident  wu 
not  one  which  could  reasonably  be  held  to  be  tat 
natural  oonsequenoe  of  the  negligent  act  complained 
of.  The  damage  could  not  have  been  foreseen  as  tin 
natural  oonsequenoe  of  the  horses  straying  thronga 
the  gate,  and  there  is  no  proof  that  it  was  oaosn 
by  the  fault  or  carelessness  of  the  cricketers.  Tfce 
contract  with  the  defendant  was  that  the  mareehosH 
be  put  to  Rrase  in  this  particular  field.  The  plaintiff 
saw  the  field,  and  knew  of  the  wire  fenoe,  and  knew 
also  that  the  adjoining  portion  of  the  field  was  nasi 
as  a  cricket  ground.  The  defendant  took  the  sta* 
care  of  the  mare  as  he  did  of  his  own  horses,  and  tat 
risk  of  injury  from  the  wire  fenoe  was  just  as  greet 
for  them  as  for  the  mare. 

Wills,  J.—- I  think  that  the  learned  county  own* 
judge  was  wrong,  as,  in  my  opinion,  this  iaoneof 
those  cases  in  this  class  of  action  in  which  the  oosnY 
may  reasonably  hold  that  the  damage  was  snob  af 
would  be  likdy  to  follow  from  the  negligent  set  si 
the  defendant's  servant.  For  my  Dart,  I  seldom  get 
any  assistance  from  oases  in  questions  of  this  kiaaj 
for,  assuming  that  negligenoe  is  admitted  or  nrovatt 
then  in  every  case  the  court  has  to  consider  whether 
under  the  particular  droumstanoes  of  the  onseftarit 
there  is  evidence  upon  which  it  may  reasonably  v~ 
hdd  that  the  damages  resulted  as  a  natural 
probable  oonsequenoe  of  that  act  of  negligenoe. 
utmost  that  the  authorities  dted  to  us  to-day  can 
said  to  assist  us  in  forming  our  judgment  in  ' 
present  case  is  this :  they  show  that  it  has  been 
that  far  more  remote  damage  than  that  in  the  pn 
case  has  been  held  to  be  not  too  remote,  and  to  se 
natural  oonsequenoe  of  the  negligent  act  of 
defendant.  In  other  words,  they  show  that  the 
contended  for  by  the  respondent  is  much  too 
This  is  very  dearly  laid  down  by  the  rei 
oases  of  Powell  v.  Salisbury  and  Lawrence  v.  Jt 

It  seems  to  me  that  where  there  are  two  i  . 
fields  bdonging  to  A.  and  B.  respectively,  and  A 
servant  carelessly  allows  the  cattle  to  stray  out  of  A 
field  onto  B.'s  field,  B.  is  within  his  rights  if  he  on* 
those  cattle  back  again,  and,  provided  he  do»< 
with  reasonable  care,  A.,  and  not  B.v  is  the  pen! 
answerable  to  the  owner  for  any  aocident  that 
happen  to  the  cattle.  It  was  a  very  natural  tl 
that  the  cricketers  should  wish  to  protect  their  ni 
and  it  was  also  natural  that  the  animals  when  M 
driven  should  follow  their  natural  and 
instinct  That  the  horses  of  the  defendant, 
tomed  to  graze  on  the  field,  should  q^uastiy  _ 
would  be  expected ;  but  that  the  plaintiff's  sal 
strange  to  the  place  and  her  companions,  when! 
found  herself  being  driven  should  make  a  boh  i 
try  to  set  through  the  fence  seems  to  me  an  eqal 
probable  and  natural  oonsequenoe  of  the  neghgai 
and  where  there  was  wire  fencing  about  damage  i 
very  likely  to  be  done. 

In  my  opinion  the  aocident  was  the  natural  col 
quenoe  of  the  servant's  negligenoe,  and  the  agffl 
therefore,  must  be  allowed. 

Lawbanob,  J.— I  agree. 

Order  for  new  trial. 

Solicitors  for  the  appellant,  Alps  <fc  Ward. 

Solicitors  for  the  respondent,  Clemmt,  Cats* 
Qreen* 
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IN   BANKBUPTOT, 


Q.  B.  Div.         i 
(Vsughan  Williams  [  April  2,  4. 

sod  Kennedy,  JJ.) ) 

In  re  Bdwabdbs. 
Ex  parte  Bdwabdbs.  (a.) 

Bankruptcy  —  Married  woman  carrying  on  a  trade 
separately  from  her  husband  —  Married  Women* 8 
Property  Act,  1882  (45  <fe  46  Vict.  c.  75),  s.  1  (5). 

A  married  woman  can  be  made  a  bankrupt  in  respect 

to,  business  carried  on  by  her,  but  entirely  managed  by 
'husband,  provided  that  he  has  no  control  over  the 
■mey  At,  or  assets  of,  the  business. 
In  re  Helsby,  Ex  parte  Helsby,  1  Manson,  12,  ex- 


Appeal   against  a  receiving  order  made  by  the 
•nrtzar  of  the  county  court  at  Pontypridd. 

The  debtor,  Mrs.  Florence  Bdwardes,  had,  upon 
be  bankruptcy  of  her  husband  some  years  ago, 
orrowed  a  sum  of  money,  placed  it  in  a  bank  in  her 
vn  name,  and  used  it  to  start  a  business  in  her  own 
me.  This  business,  however,  was  almost  entirely 
Waged  by  her  husband,  she  herself  only  assisting 
len  there  was  unusual  pressure  of  work. 
In  1894  a  receiving  order  was  made  against  her  in 
nect  of  her  separate  property  as  a  married  woman 
paing  separately  from  her  husband. 
fihe  appealed  upon  the  ground  that  she  was  not 
suing  separately  from  her  husband. 

Slascodine  and  H.  G.  Snowden,  for  the  appellant. — 
p  husband  had  the  entire  management  of  this 
■inimff,  which  was  really  carried  on  by  him  in  his 
fb's  name.  She  cannot  be  said  to  have  been 
dmg  separately  from  him :  In  re  Helsby ,  Ex  parte 
jsfty,  1  Manson,  12. 

Jfswr  Mackenzie,  for  the  respondent. — This  case  is 
Kngirishable  from  In  re  Helsby,  for  the  business 
(been  started  with  the  wife's  money  alone,  and 
bgh  the  husband  may  have  managed  it,  he  was 
f  the  servant  of  the  wife. 

F.  <?.  Snowden  replied. 

[ivohah  Williams,  J. — This  case  really  depends 
a  a  question  of  fact.  The  principle  upon  which 
bare  to  decide  it  was  laid  down  by  us  in  In  re 
£y  .-  *•  A  married  woman  cannot  be  made  a  bank- 
t  m  respect  of  a  business  carried  on  by  her  if 
I  business  is  either  wholly  or  partially  under  the 
tol  of  her  husband."  By  "  control^'  I  did  not 
a  control  as  manager  of  the  business  or  servant 
E*»  wife,  but  control  of  money,  of  the  assets  of 
pnainees.  In  this  case  it  does  not  appear  that  the 
jand.  could  have  called  upon  his  wife  to  account 
the  profits,  or  that  he  had  any  interest  in  the 
^  of  the  business.  She  started  the  business  with 
nr  el*e  had  herself  borrowed,  and  has  carried  it 
i  her  own  name,  and  T  think  she  was  trading 
pfeely  from  her  husband. 
BjonEDT,  J.,  concurred. 
factors  for  the  appellant,  Davis  <fc  Ingram,  Ponty- 

[eators  for  the  respondent,  Gibson,  WeUdon,  £ 

Reported  by  P.  M.  Fbanokb,  Esq.,  Barrister- 
at-Law. 


Prob.  Div.  &  Adm.  Div.  )  -,.      ± 

Admiralty.  J  ***-  *' 

"  Thb  Tyjtwald."  (tt.) 

County  court  —  Admiralty  —  Jurisdiction  —  Appeal — 
Damage — Practice — Hearing  by  judge  assisted  by 
nautical  assessors — County  Courts  Admiralty  Juris- 
diction Act,  1868  (31  <fe  32  Vict.  c.  71),  s.  10— County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  101. 

Notwithstanding  the  provisions  of  the  101st  section  of 
the  County  Courts  Act,  1888,  enabling  a  plaintiff  to 
require  a  jury  to  be  summoned  "  in  any  action "  where 
the  claim  exceeds  £o,  and  the  action  is  not  one  of  the 
nature  of  the  causes  or  matters  assigned  to  the  Chancery 
Division  of  the  High  Court  of  Justice,  causes  of  collision, 
salvage,  or  towage  appointed  to  be  heard  in  a  county 
court  having  admiralty  jurisdiction  must,  on  the  request 
of  either  party  to  the  cause,  be  heard,  not  by  a  judge  and 
jury,  but  by  the  judge  of  the  court  assisted  by  nautical 
assessors. 

This  was  an  appeal  from  the  county  oourt  of  Lan- 
cashire holden  at  liverpool. 

By  the  order  appealed  against,  the  judge  of  the 
court  below  (His  Honour  Judge  Collier)  had,  in  a 
cause  of  damage  instituted  on  behalf  of  the  flat 
Gibson  against  the  Isle  of  Man  Steam  Packet  Co.,  the 
owners  of  the  steamship  Tynwald,  to  recover  the  sum 
of  £275  7s.  for  damage  sustained  in  a  collision 
between  the  two  vessels,  refused  the  defendants' 
application  for  directions  as  to  the  mode  of  trial  of 
the  cause. 

From  the  process  transmitted  to  this  oourt  by  the 
registrar  of  the  court  below  it  appeared  that  suoh 
registrar  had  given  notice  that  the  cause  "  would  be 
tried  by  a  jury,  the  plaintiffs  having  summoned  a 
jury  therein,"  and  that  the  defendants  had  requested 
that  nautical  assessors  should  be  summoned  to  assist 
the  judge  at  the  hearing  of  the  action,  and  that  the 
judge  of  the  oourt  below  had  expressed  an  opinion, 
when  the  application  as  to  the  mode  of  trial  had 
been  before  mm,  that  as  a  jury  had  been  demanded 
by  the  plaintiffs,  and  a  request  made  by  the  defendants 
that  nautical  assessors  should  be  summoned,  he  was 
bound  "  to  allow  the  questions  of  fact  to  be  tried  by 
a  jury,  and  that  nautical  assessors  being  summoned 
did  not  exclude  a  jury." 

Leave  to  appeal  having  been  given,  and  the 
defendants  having  asserted  their  appeal,  the  appeal 
was  heard  on  the  10th  of  November  last  before  the 
President  (Sir  Francis  Jeune)  and  Bruce,  J. 

Sir  Walter  PhiUimore,  Q.C.,  and  Steel,  for  the 
appellants. 

Walton,  Q.C.,  and  Horridge,  for  the  respondents. 

Their  arguments  fully  appear  from  the  judgment. 

The  following  cases,  not  there  mentioned,  were 
referred  to  during  the  hearing :—  The  Temple  Bar,  34 
W.  B.  68, 11  P.  D.  6;  Beg.  v.  Judge  of  the  Southend 
County  Court,  13  a  B.  D.  142;  The  Princess  Boyul, 
LR.3A.&E.  27, 18  W.  B.  Adm.  Dig.  22. 

Cur.  adv.  vult. 

Deo.  4.— Jbthoe,  P.— In  this  case  a  question  arises 
as  to  the  mode  of  trial  in  a  county  oourt  of  a 
cause  of  collision  within  the  admiralty  jurisdiction  of 
the  court.  The  question  is  whether,  where  one  party 
asks  for  a  jury,  and  the  other  party  asks  for  asses- 
sors, the  trial  should  be  by  a  judge  and  jury,  by  a 
judge  and  assessors,  or  by  a  judge,  jury,  and  asses- 
sors.   The  learned  judge  of  the  county  court  has 


(a.)  Beported  by  C.  F.  Jbmmbtt,  Esq.,  Barrister- 
at-Law. 
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decided  in  favour  of  the  third  of  these  modes  of 
trial,  and  accordingly  he  has  expressed  no  opinion  as 
between  the  other  two. 

The  question  turns  on  the  construction  of  the 
County  Courts  Admiralty  Jurisdiction  Act,  1868,  and 
the  County  Courts  Act,  1888.  By  the  former  of 
these  Acts  jurisdiction  was  given  to  the  county  courts 
to  try  admiralty  causes,  and  by  the  3rd  section  of 
the  Act  claims  relating  to  salvage,  towage,  neces- 
saries, wages,  damage  to  cargo,  or  damage  by  colli- 
sion were  enumerated  as  admiralty  causes.  By  sections 
10  and  11  of  the  Act  it  was  provided  as  follows : — 

Section  10 :  "In  an  admiralty  cause  in  a  county 
court  the  cause  shall  be  heard  and  determined  in  like 
manner  as  ordinary  civil  causes  are  now  heard  and 
determined  in  county  courts ;  save  and  except  that 
in  any  admiralty  cause  of  salvage,  towage,  or  colli- 
sion the  county  court  judge  shall,  if  he  thinks  fit,  or, 
on  the  request  of  either  party  to  such  oause,  be 
assisted  by  two  nautical  assessors  in  the  same  way  as 
the  judge  of  the  High  Court  of  Admiralty  is  now 
assisted  by  nautical  assessors." 

Section  11 :  "In  any  such  admiralty  oause  as  last 
aforesaid  it  shall  be  lawful  for  the  judge  of  the 
county  court,  if  he  thinks  fit,  and  he  shall,  upon 
request  of  either  party,  summon  to  his  assistance,  in 
such  manner  as  General  Orders  shall  direct,  two 
nautical  assessors,  and  such  nautical  assessors  shall 
attend  and  assist  accordingly." 

The  effect  of  these  two  sections  appears  to  me  to 
be  clear  so  far  as  is  necessary  for  the  decision  of  this 
case.  With  regard  to  admiralty  causes  other  than 
causes  of  salvage,  towage,  or  collision,  the  cause  is  to 
be  heard  and  determined  in  the  same  manner  as 
ordinary  civil  causes  were  heard  and  determined  in 
county  courts.  I  do  not  think  it  is  necessary  to 
decide  what  the  phrase  "ordinary  civil  causes" 
imports.  We  are  dealing  with  an  admiralty  oause  of 
collision,  and  with  regard  to  admiralty  causes  of 
salvage,  towage,  or  collision  the  rule  appears  to  me 
to  be  clearly  laid  down  by  the  words  of  the  exception. 
In  these  causes  the  trial  is  to  be  by  the  judge,  unless 
either  party  or  the  judge  desire  that  there  should  be 
assessors. 

It  is  clear  that  the  exception  in  section  10  modified 
any  right  to  a  jury  which  the  previous  words  may 
have  been  supposed  to  have  given.  It  could  modify 
such  right  only  in  one  of  two  ways,  that  is  to  say,  by 
allowing  assessors  either  as  an  addition  to  or  in  sub- 
stitution for  a  jury.  Now,  I  confess  it  seems  impos- 
sible to  suppose  that  it  was  intended  by  the  words  of 
this  exception  to  introduce  into  our  judicial  system 
trial  by  a  judge,  plus  assessors,  plus  a  jury.  The 
words  do  not  appear  to  be  apt  for  the  purpose, 
because  it  is  the  judge  who  is  to  be  assisted  by 
assessors,  and  he  is  to  be  assisted  by  them  in  the 
same  way  as  the  judge  of  the  High  Court  of  Admi- 
ralty is  assisted  by  them.  But  I  cannot  for  a  moment 
suppose  that  it  was  intended  by  this  provision  to 
create  so  novel  a  tribunal  as  a  judge,  jury,  and 
assessors. 

I  am  not  sure  that  a  jury  and  assessors  are  not 
inconsistent  in  principle,  because  assessors  exclude 
expert  evidence,  at  least  in  the  courts  of  admiralty, 
and  a  jury  is  bound  to  decide  according  to  the 
evidence,  so  that  they  must  give  a  verdict  without 
any  evidence  on  the  most  material  points.  The 
only  answer  suggested  to  this  is  that  the  advice  of 
assessors,  which  the  judge  would,  I  suppose,  convey 
to  the  jury,  is  evidence,  but  it  is  not.  It  is  a 
substitute  for  evidence.  I  am  sure,  however,  that 
the  practical  difficulties  in  trying  a  oause  of 
collision  or  salvage  with  a  jury  as  the  sole  judge  of 
fact  would  be  great.  I  do  not  say  the  thing  would 
be   impossible,  but   it   implies  a   novel  system   of 


procedure  in  the  conduct  of  such  a  trial  on  which  flu  ' 
Act  is  wholly  silent. 

Trial  by  judge  and  assessors  has,  I  think,  alwiyi 
been  regarded  by  the  Legislature  as  an  alternatm  of 
trial  by  jury.  It  is  so,  I  think,  under  section  5  d 
the  County  Courts  Admiralty  Jurisdiction  Amend- 
ment Act,  1869,  and  under  section  103  of  the  Comity 
Courts  of  1888,  and  it  is  so  in  terms  under  theft 
section  of  the  Employers'  Liability  Act,  1880,  ui 
the  Rules  of  the  Supreme  Court  (see  ori  % 
r.7(«)).  *  *l 

It  is  not  worth  while  further  to  elaborate  ftkl 
point,  because  it  does  not  appear  that  a  oonatrno&a 
compelling  a  county  court  judge  to  sit  with  ajar 
and  assessors  in  admiralty  causes  has  ever,  nil  lift 
case,  been  placed  on  the  Act  of  1868,  and  indeed  it  ^ 
only  faintly,  if  at  all,  suggested  before  us  that  tuba 
construction  could  be  maintained.  I  think,  therefa% 
that  it  follows  that  the  exception  in  section  10  ensissJ 
any  party  or  the  judge  in  cases  of  collision,  toM 
or  salvage  to  say  that  the  trial  shall  be  by  a  jofi 
and  assessors,  and  so  the  law  stood  from  18631 
1888. 

But  it  is  said  that  the  language  of  section  101 
the  County  Courts  Act,  1888,  gives  to  either 
an  absolute  right  to  a  jury  where  the  claim  is 
£5  in  all  actions  other  than  the  Chancery 
which  are  specially  excepted,  and  that,  therefore, 
on  the  view  above  taken,  trial  by  judge,  jury, 
assessors  cannot  be  supposed  to  be  intended,  " 
must,  at  the  demand  of  a  party,  be  a  trial  by  judge! 
jury.  [His  lordship  read  section  101,  and  eontmn^ 
I  do  not  think  it  is  possible  to  say  that  the  1 
" action"  as  defined  by  section  186,  which 
provides  that  action  shall  include  suit,  and 
mean  every  proceeding  in  the  court  which  may  j 
commenced  by  plaint,  does  not  include 
causes.  Nor  does  it  appear  to  me  that  there  s*d 
inferences  to  be  drawn  from  the  rules  which  i 
throw  light  on  the  matter.  It  is  also  an 
of  force  that  the  single  exception  of  certain  ( 
actions  appears  to  shew  that  the  section  was 
otherwise  to  be  exhaustive.  It  is  farther  o 
the  decision  of  this  court  in  The  Eden,  40  W.  JLi 

S1892]  P.  67,  and  in  The  Hero,  40  W.  B.  143, 
\  294,  and  from  the  recent  decision  of  the  ( 
Appeal  in  The  Delano,  ante,  p.  65,  [1895]  P. 
as  regards  admiralty  causes  the  Act  of  1868,  i 
is  not  one  of  those  expressly  repealed  by  the  j 
1888,  must  be  read  with  it. 

Must,  then,  'section  101  of  the  Act  of  18 
construed  to  repeal  section  10  of  the  Act  of  1 
to  establish  a  new  rule  for  the  trial  of 
causes  of  collision,  towage,  and  salvage.    I 
think  that  it  need  be  so  read,  and  I  think  ' 
exception  in  section  10  of  the  Act  of  1868  : 
as  an  exception  to  the  general  provision  of" 
101  of  the  Act  of  1888.    I  agree  that  this  (  ~ 
section  101  the  general  application    of 
words  in  themselves  are  capable.     Bat  II 
on  principles  similar  to  those  approved  by  a  i 
of  their  lordships  in  the  House  of  Hiorda  in  \~ 
Cox  v.  Hakes,  39  W.  B.  145, 15  App.  Gas.  506,  < 
as  stated  by  Lord  Halsbury,  a  limitation  < 
placed  on  the  generality  of  the  language  of  i  _ 
In  that  case,  although  the  words  of  section  1 
Judicature  Act,  1873,  gave  in  terms  jn 
hear  appeals  from  any  judgment  or  onU 
High  Court,  and  also  made  an  exception  ii 
cases   afterwards   mentioned,  it  was  held 
appeal    lay   from  an  order  of  the  Queen's 
Division  in  a  matter  of  habeas  oorpac     Tfce 
may   be   stated    generally    to   have 
the   nature    and    history    of   the   writ 
corpus,  and  on  this  ground,  that  it  could 
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opposed  that  the  Legislature  intended  by  general 
woraa  to  alter  previous  procedure  without  more 
ipeoifio  provision  than  to  be  found  in  the  Act.  On 
oniikr  principles  it  appears  to  me  impossible  to 
suppose  that  the  Legislature  intended  that  whenever 
iny  party  so  desired  admiralty  causes  of  collision, 
salvage,  and  towage  in  county  courts  should  be  tried 
by  a  jury.  Such  an  enactment  would  have  worked 
a  change  more  complete  than  I  can  believe  would 
have  been  carried  out.  It  is  true  that  cases  of 
ooUisbn  between  ships  have  in  some  oases  been  tried 
at  oommon  law  by  juries,  and  it  is  also  true  that 
there  was  a  power  under  the  Act  of  3  &  4  Vict.  c.  65 
(though,  I  believe,  only  once  employed)  to  send  an 
woe  from  an  Admiralty  Court  for  trial  by  a  jury, 
and  quite  recently  my  learned  brother,  Barnes,  J., 
tried  an  admiralty  cause  of  collision  in  which  no 
scientific  question  was  involved  with  a  jury,  but  the 
whole  matter  turned  on  an  alleged  conspiracy* ;  but 
in  the  Admiralty  Court  collision  oases  have  with  this 
exception  invariably  been  tried  by  a  judge,  and 
almost  invariably  oy  a  judge  with  assessors.  It 
cannot,  I  think,  have  been  intended  at  the  option  of 
any  party  to  a  cause,  not  only  to  bring  a  jury,  but 
alio  (if  I  am  right  in  thinking  assessors  and  jury 
incompatible)  to  oust  the  assessors,  and  thus  provide 
for  the  trial  of  admiralty  collision  oases  in  the 
oounty  court  in  a  manner  wholly  different  to  that  in 
force  in  the  High  Court  of  Justice.  The  difficulty 
appears  to  me  to  be  greater  still  as  regards  salvage 
cases.  An  action  for  salvage  services  at  common 
law  proceeds  on  a  quantum  meruit,  and  I  should 
suppose  the  compensation  would  be  assessed  on  the 
same  principles  as  in  any  other  case  of  implied  con- 
tract. But  in  the  Admiralty  Court  salvage  services 
are  remunerated  on  principles  of  a  special  kind,  into 
which  considerations  of  public  policy  largely  enter, 
and  which  do  not  proceed  on  any  such  basis  as  that  of 
oantract  between  the  parties.  Such  principles  have 
never  yet,  bo  far  an  I  know,  been  submitted  to  a  jury, 
audit  would  be  extremely  difficult,  if  not  impracticable, 
to  submit  them  to  that  tribunal . 

It  is,  perhaps,  only  another  way  of  expressing  the 
views  I  have  just  indicated  to  say  that  there  is  some- 
thing in  the  subject  of  certain  admiralty  causes 
within  the  meaning  of  the  definition  clause  of  the 
Act  of  1888,  s.  186,  repugnant  to  the  inclusion  of 
tueh  causes  in  the  actions  referred  to  in  section  101  of 
me  Act 

For  these  reasons  I  think  that  in  an  admiralty 
cause  of  collision  in  a  county  court,  if  one  party  asks 
lor  a  jury  and  the  other  for  assessors  the  trial  must 
be  by  judge  and  assessors.  The  judgment  of 
the  county  court  must  accordingly  be  reversed. 

Bbucb,  J. — I  agree  with  the  President,  and  perhaps 
I  might  be  content  to  add  nothing  to  the  judgment 
he  has  delivered.  But  as  I  have  arrived  at  the  same 
eoDclosion  by  a  somewhat  different  method,  it  is,  I 
think,  right  that  I  should  state  my  reasons  for  eon- 
earring  in  his  judgment.  In  order  to  arrive  at  a 
right  conclusion  as  to  the  construction  of  the  County 
Courts  Act,  1888,  we  must  consider  the  earlier 
statute. 

The  Act  of  1868  (31  &  32  Vict  c.  71)  conferring 
admiralty  jurisdiction  on  the  county  courts  enacts 
(section  10) :  [His  lordship  read  the  section  and  pro- 
ceeded : — J  By  the  34th  section  of  the  same  Act  it 
■  enacted  that  the  Act  "  shall  be  read  as  one  with  so 
Men  of  the  County  Courts  Act,  1846,  and  the  Acts 
|  amending  or  extending  the  same  as  is  now  in  force." 

The  69th  section  of  the  County  Courts  Act,  1846, 
|  ebove  referred  to  (9  &  10  Vict.  o.  95)  enacts  "  that 

1     •  See  the  case  of  The  Ibis  (1893— S— Folio  400), 
asud  flie  13th,  14th,  and  15th  of  March,  1894. 


the  judge  of  the  county  court  shall  be  the  sole  judge 
in  all  actions  brought  in  the  said  court,  and  shall 
determine  all  questions  of  fact  as  well  as  of  law, 
unless  a  jury  shall  be  summoned  as  hereinafter  men- 
tioned." The  70th  section  of  the  last-mentioned  Act 
enacts  that  in  all  actions  where  the  amount  claimed 
shall  exoeed  £5,  it  shall  be  lawful  for  the  plaintiff  or 
defendants  to  require  a  jury  to  be  summoned  to  try 
the  action;  and  in  all  actions  where  the  amount 
claimed  shall  not  exoeed  £5,  it  shall  be  lawful  for  the 
judge  in  his  discretion,  on  the  application  of  either 
party,  to  order  that  such  action  shall  be  tried  by  a 

The  28  &  29  Vict.  c.  99  conferred  on  the 
county  oourts  a  limited  equitable  jurisdiction,  and 
by  section  (1)  of  that  Act  the  county  courts  were 
given  all  the  powers  and  authority  of  the  High  Court 
of  Chancery  m  the  suits  or  matters  which  fell  within 
the  equitable  jurisdiction  so  conferred.  It  followed, 
therefore,  that,  as  the  Court  of  Chancery  had  in 
certain  cases  the  power  to  summon  a  jury  for  the 
trial  of  certain  matters,  the  county  court,  in  the 
exercise  of  its  equitable  jurisdiction,  had  a  similar 
power,  but  as  in  the  Court  of  Chanoery  the  usual 
mode  of  trial  was  by  the  judge  alone,  so  also  in  equity 
proceedings  in  the  county  court  the  usual  mode  pf 
trial  was  by  the  judge  alone. 

The  24  &  25  Vict.  c.  134,  which  in  1868  regulated 
the  proceedings  in  bankruptcy,  conferred  by  the  3rd 
section  upon  the  judge  of  every  county  court  other 
than  the  metropolitan  county  courts  the  jurisdiction 
in  bankruptcy  previously  vested  in  the  commissioners 
of  the  district  oourts  of  bankruptcy.  And  I  cannot 
find  that  any  provision  was  in  force  at  the  time  for 
the  trial  of  bankruptcy  matters  by  a  judge  and  jury. 
There  was  therefore  vested  in  the  oounty  courts  at 
the  time  of  the  passing  of  the  County  Courts 
Admiralty  Jurisdiction  Act  jurisdiction  to  hear  and 
determine  civil  causes  of  various  kinds. 

There  can,  I  think,  be  no  doubt  that  the  phrase 
"  civil  causes  "  is  wide  enough  to  comprehend  all  the 
various  matters  included  in  the  jurisdiction  of  the 
county  courts.  Lord  Selborne,  in  the  case  of  Green 
v.  Lard  Penzance,  30  W.  B.  218,  6  App.  Cas.,  at  p. 
671,  says  of  the  word  "cause":  "It  is  not  a 
technical  word  signifying  one  kind  or  another ;  it  is 
causa  jurisdictumti  any  suit,  action,  matter,  or  other 
similar  proceeding  competently  brought  before  and 
litigated  in  a  particular  court." 

What,  then,  is  the  meaning  of  the  provision  of  the 
10th  section  of  the  County  Courts  Admiralty  Juris- 
diction Act,  1868,  which  enacts  that  admiralty  causes 
shall  be  tried  in  like  manner  as  ordinary  civil  causes. 
It  would  be,  I  think,  to  put  a  very  narrow  and  strained 
construction  upon  the  words  •* ordinary  civil  causes" 
to  hold  that  they  applied  only  to  oommon  law  causes, 
they  obviously,  as  it  seems  to  me,  apply  to  all  the 
causes  or  matters  over  which  the  judge  ordinarily 
exercised  jurisdiction.  Then  if  these  words  apply  to 
all  classes  of  causes,  in  what  manner  were  such  causes 
heard  or  determined.  The  "manner,"  no  doubt, 
refers  to  the  procedure  of  hearing  causes  in  a  summary 
way  without  pleadings,  but  I  think  it  also  refers  to 
the  mode  of  trial,  and  as  the  mode  of  trial  is  now  the 
matter  to  be  determined  we  must  consider  what  was 
the  mode  of  trial  common  to  all  classes  of  cases.  The 
only  mode  of  hearing  and  determining  oommon  to  all 
classes  of  oases  was  the  hearing  and  determining  by 
the  judge  alone. 

In  some  common  law  actions  a  jury  might  be 
demanded  by  either  of  the  parties,  and  in  some  causes 
on  the  equity  side  the  court  in  its  discretion  might 
order  a  trial  by  judge  and  jury.  But,  unless  special 
application  was  made  by  either  party,  the  judge  him- 
self determined  all  matters  brought  in  the  court,  and 
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many  of  the  matters  brought  in  the  court  could  not  in 
any  case  be  determined  save  by  the  judge  alone.  I 
think,  therefore,  that  where,  in  the  first  part  of  the 
section,  the  Legislature  referred  to  the  manner  in  whioh 
ordinary  civil  causes  were  then  heard  and  determined 
in  oounty  courts,  it  meant  to  refer  to  the  hearing  and 
determining  of  causes  by  the  judge  alone.  That  was 
the  ordinary  manner  of  trial,  it  was  the  method  by 
whioh  many  causes  could  alone  be  tried,  and  by  which 
all  causes  were  tried  in  the  absence  of  any  special 
application  by  one  of  the  parties. 

But  for  the  purpose  of  the  question  now  before  the 
court,  it  is  not,  I  think,  necessary  to  rest  alone  upon 
the  earlier  words  of  the  section.  The  provision  for 
the  judge  being  assisted  by  nautical  assessors  is,  as  it 
seems  to  me,  absolutely  inconsistent  with  trial  by 
jury.  The  section  provides  that  the  judge  shall,  if 
he  think  fit,  or  on  the  request  of  either  party,  be 
assisted  by  nautical  assessors,  "in  the  same  way  as 
the  judge  of  the  High  Court  of  Admiralty  is  now 
assisted  by  nautical  assessors."  But  if  the  judge  is 
not  to  determine  the  facts,  it  is  difficult  to  understand 
how  assessors  could  assist  him,  certainly  they  could 
not  assist  him  in  the  same  way  as  assessors  assist 
the  judge  of  the  Court  of  Admiralty. 

Assessors  could  not  assist  him  in  charging  the  jury, 
because  the  jury  can  only  give  their  verdict  in 
accordance  with  the  evidence  before  them,  and  I 
apprehend  it  would  be  in  contravention  of  their  oaths 
if  the  jury  were  to  be  guided  in  their  verdict  by  the 
opinion  of  the  assessors  on  matters  of  nautical 
skill.  Questions  of  nautical  skill  are  matters  of  fact, 
not  of  law,  and  if  they  are  to  be  determined  by  a 
jury,  are  matters  upon  which  the  evidence  of  experts 
should  be  received,  but  if  these  questions  are  to  be 
determined  by  a  jury  upon  the  evidence  of  experts, 
there  can  be  no  advantage  in  having  assessors. 
According  to  the  practice  of  the  Admiralty  Court, 
where  the  judge  is  assisted  by  assessors,  evidence  is 
not  admissible  on  points  on  which  it  is  tile  province 
of  the  assessors  to  advise  the  court :  The  Kirby  Hall, 
31  W.  B.  658,  8  P.  D.,  at  p.  75. 

One  of  the  great  advantages  of  the  presence  of 
assessors  is  the  saving  of  the  expense  and  diffi- 
culties whioh  almost  always  arise  upon  the  recep- 
tion of  the  conflicting  evidence  of  experts  on 
technical  questions.  For  these  reasons  I  cannot 
resist  the  conclusion  that  the  Legislature,  when  it 
conferred  the  right  to  have,  in  certain  Admiralty 
causes,  nautical  assessors  to  assist  the  judge,  intended 
the  mode  of  trial  by  judge  and  assessors  to  exclude 
the  mode  of  trial  by  judge  and  jury.  But  apart  from 
these  reasons  some  of  the  matters  to  be  tried  are, 
from  their  very  nature,  unsuitable  for  trial  by  judge 
and  jury.  It  is  impossible  to  suppose  that  the 
Legislature  could  have  contemplated  the  trial  of  a 
cause  of  salvage  by  a  judge  and  jury.  What 
directions  would  it  be  possible  for  the  judge  to  give 
to  the  jury  as  to  the  principles  to  guide  them  in  the 
assessment  of  the  amount  of  the  salvage  award  ?  It 
cannot,  I  think,  be  said  that  the  salvage  award  is  to 
be  assessed  upon  the  principle  of  a  quantum  meruit, 
because  the  causes  mentioned  in  the  County  Court 
Admiralty  Jurisdiction  Act,  1868,  are  spoken  of  as 
"  admiralty  causes,"  and  the  very  title  of  the  Act  is 
"An  Act  for  conferring  admiralty  jurisdiction." 
The  value  of  the  property  salved,  the  nature  of  the 
risk  incurred,  and  all  the  various  elements  which  have 
been  recognized  as  fit  for  the  consideration  of  the 
court  in  awarding  salvage  must  be  dealt  with  by  the 
tribunal  whioh  is  charged  with  the  fixing  of  the 
amount  of  salvage  reward,  and  it  seems  to  me  to  be 
incredible  to  suppose  that  Parliament  could  have 
intended  to  enact  that  such  a  question  should  be  de- 
termined by  a  jury. 


The  County  Courts  Admiralty  Jurisdiction  Ari, 
1868,  s.  26,  provides  that  an  appeal  may  be  made  to 
the  High  Court  of  Admiralty  from  a  final  decree  or 
order  of  a  county  court  in  an  admiralty  cause.  Tim 
right  of  appeal,  which  still  exists,  is  not  limited  to 
matters  of  law,  but  includes  matters  of  fact.  But  ft 
would  be  contrary  to  all  experience  and  principle  to 
allow  an  appeal  from  a  finding  by  a  jury  on  matbn 
of  fact.  From  1868  down  to  the  passing  of  ti» 
County  Courts  Act,  1888,  the  practice,  so  far  as  I  on 
ascertain,  was  universal,  to  have  admiralty  cam* 
in  the  oounty  court  tried  before  a  judge  atone,  or 
before  a  judge  assisted  by  nautical  assessors. 

The  question  to  be  decided  is  whether  the  Court? 
Court  Act,  1888,  whioh  is  entitled  "  an  Act  to  con- 
solidate and  amend  the  County  Courts  Acte,* 
operates  to  abrogate  the  practice  which,  founded  upas 
the  Act  of  1868,  regulated  up  to  1888  the  procedim 
in  admiralty  causes.  I  may  observe,  in  passing,  tint 
I  am  not  prepared  to  expect,  in  an  Act  which  is  ssV 
stantially  a  consolidation  Act,  a  change  of  so  vital) 
character  as  that  involved  in  the  substitution  of  to' 
by  jury  in  the  place  of  trial  by  a  judge  with 
without  assessors.  But  the  particular  provisions 
the  statute  of  1888  demand  consideration. 

The  101st  section  provides  that  in  all  actions  wi 
the  amount  claimed  shall  exceed  £5  it  shall 
lawful  for  the  plaintiff  or  defendant  to  require 
jury  unless  the  action  is  of  the  nature  of  the  cam 
or  matters  assigned  to  the  Chancery  Division  of  i 
High  Court  of  Justice.  The  word  "  action M  is  by  i 
interpretation  or  supplementary  section  (section  II 
to  mean  "every  proceeding  in  the  court  which  ss 
be  commenced  as  prescribed  by  plaint,"  This  k, 
think,  wide  enough  to  include  an  admiralty  est 
But  the  supplementary  section  is  introduced  by  a  | 
vision  that  the  words  used  in  the  statute  shall  a 
the  prescribed  meaning,  unless  there  is  anything  in 
subject  or  context  repugnant  thereto.  Is,  then, 
application  of  the  word  "  actions  "  to  admiralty  oil 
in  the  101st  section  repugnant  to  the  subject  or  oontd 
For  the  reasons  I  have  already  given  I  think  it 
I  think,  therefore,  that  the  interpretation  clause  " 
not  apply  to  extend  the  word  "  actions  "  to  admo 
causes,  and  that  the  words  in  the  101st  section  of 
County  Courts  Act,  1888,  have  no  more  application 
admiralty  causes  than  had  the  same  words  in  the  ~~ 
section  of  the  earlier  Act  of  1846,  which  has  air 
been  referred  to. 

But  the  same  result  may,  I  think,  be  arrived  at 
another  way. 

The  Aot  of  1888,  by  section  188, 
enacts  that  any  enactment  "  referring  to 
enactment  hereby  repealed  shall  be  construed  to 
to  this  Act  or  to  the  corresponding  enactment  is 
Aot."    The  84th  section  of  the  Aot  of  1868  enafl 
before  stated,  that  the  Aot  of  1868  shall  be  reads 
Act  with  so  much  of  the  County  Courts  Act, 
and  the  Acts  amending  or  extending  the  same, 
now  in  force. 

The  Act  of  1846  and  all  the  Acts 
extending  the  same  referred  to  in  the  Aot  of  1 
34,  are  repealed  by  the  Aot  of  1888. 

The  County   tiourts  Admiralty   Jurisdiction 
1868,  is  therefore  to  be  read  as  one  with  the 
1888,  and  as  if  the  Aot  of  1888  were  refer«*i  to 
34th  section  of  the  former  Act. 

We  therefore  find  in  the  earlier  of  two 
special  provision  giving  a  complete  rale  as 
manner  of  hearing  and  determining  ** 
causes,"  and  in  the  later  of  the  two  Acta,  * 
be  read  as  part  of  the  earlier  Act,  a  general 
as  to  the  mode  of  trial  of  "  actions."  It  wool 
be  contrary  to  all  the  reoogniaed  principles  of 
pretation  to   treat   the    special    provisions   of 
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earlier  Act  as  repealed  by  the  general  provisions  of 
the  later  Aet  incorporated  with  it  It  is  to  be 
observed  that  it  is  not  merely  that  the  two  Aots 
are  to  be  read  as  one,  but  the  earlier  Act,  the  Aot  of 
1868,  is  to  be  read  as  if  it  incorporated  the  later  Aet 
of  1888.  It  would  be  doing  violence  to  the  rules  of 
construction  to  hold  that  the  provisions  of  an  Aot 
which  specially  provides  for  the  trial  of  admiralty 
eauaes  •*  Dy  a  judge  or  by  a  judge  assisted  by  assessors 
an  to  be  overruled  and  in  many  cases  rendered 
nugatory  by  a  general  enactment  contained  in  the 
suae  Act,  providing  for  the  trial  of  actions  "  by  a 
judge  or  jury " :  see  the  observations  of  Lord 
Selbome  in  the  Vera  Cruz,  33  W.  B.  477,  10  App. 
Gas.,  at  p.  68,  and  the  remarks  of  Lord  Westbury 
in  Ex  parte  St.  Sepulchre's,  12  W.  B.  499,  33  L.  J. 
Ch.  372.  The  conclusion  at  which  I  have  arrived 
is,  I  think,  not  in  conflict  with  the  decision  of  this 
court  and  the  Court  of  Appeal  in  the  case  of  The 
Delano.  That  decision  was  on  the  fcoth  section  of 
the  County  Courts  Act,  1888,  whioh  took  the  place 
of  the  6th  section  of  the  County  Courts  Act,  1875. 
That  section  was  held  to  apply  to  appeals  in  admiralty 
eauaes :  see  The  Number,  32  W.  B.  663,  9  P.  D.  12 ; 
because  it  was  considered  that  the  appeal  given  by 
the  County  Courts  Act,  1875,  might  well  co-exist 
with  the  mode  of  appeal  provided  by  sections  26  and 
27  of  the  County  Courts  Admiralty  Jurisdiction 
Aot,  1868.  The  decision  in  The  Delano  determined 
that  the  word  "  actions  "  in  the  120th  section  of  the 
Act  of  1888  included  all  those  proceedings  which 
were  included  in  the  Act  of  1875,  and  was  in  accord- 
ance with  the  established  practice  and  the  previous 
course  of  legislation. 

-  Solicitors  for  the  appellants,    Batesons,    Warr,  & 
Wimshurst. 

Solicitor  for  the  respondents,  J,  W.  Thompson. 


May  16. 


(Court  of  Appeal. 


Prom  Q.  B.  Div.  ) 

(Lord  Eeher,  M.B.,  and  A.  L.  J 

Smith  and  Bigby,  L.JJ.)      I 

Abbott  &  Co.  v.  Wolsey.  (a.) 

Sale  of  goods  —  Contract — Acceptance — Recognition  of 
pre-existing  contract — Sale  of  Goods  Act,  1893  (56  cfc 
57  Vict.  c.  71),  s.  4,  subsections  1,  3. 

The  plaintiffs  and  the  defendant  agreed  orally  that  the 
plaintiffs  should  sell,  and  the  defendant  should  buy,  a 

C  titty  of  hay  over  £10  in  value.  The  plaintiffs 
ng  delivered  the  hay  at  the  defendant's  wharf,  the 
defendant  went  on  board  the  barge  in  which  the  hay  had 
seen  conveyed,  took  a  sample,  and  said,  "  This  hay  is 
tut  up  to  my  sample,  and  I  won't  have  it."  In  an 
odion  in  the  county  court  for  non-acceptance  of  goods, 
the  county  court  judge  found  that  the  defendant  had  done 
an  act  which  recognized  a  pre-existing  contract  of  sale, 
**d,  therefore,  there  had  been  an  acceptance  such  as  to 
Mtii/y  section  4  of  the  Sale  of  Goods  Act,  1893. 

Held,  that  there  was  evidence  on  which  the  county  court 
judge  might  reasonably  so  find. 

Decision  of  the  Queen's  Bench  Division  (ante,  p. 
270)  reversed. 

Appeal  from  the  judgment  of  a  divisional  court 
(Wills  and  Wright,  JJ.)  on  an  appeal  from  a  county 
ttwrt,  reported  ante,  p.  270. 

(c)  Reported  by  F.  G.  Bucker,  Esq.,  Barrister- 
at-Law. 


This  was  an  action  for  non-acceptance  of  goods. 
In  July,  1894,  the  plaintiffs,  having  received  an  order 
from  the  defendant  for  the  purchase  of  a  quantity  of 
hay,  sent  the  defendant  a  sale  note  in  the  following 
terms :— "  Sold  to  W.  H.  Wolsey,  Nine  Elms,  about 
twenty  tons  second ,  quality  Dutch  hay  at  72s.  6d. 
per  ton,  delivered  alongside  Wolsey's  Wharf,  two 
clear  days  allowed  for  discharging  .  .  .  barge 
to  be  alongside  before  Saturday,  the  21st  of  July,  or 
order  cancelled."  The  plaintiffs  were  unable  to 
deliver  the  hay  by  the  21st  of  July,  but  on  the  4th  of 
August  they  sent  a  message  by  word  of  mouth  to  the 
defendant  asking  whether  he  would  still  take  the  hay. 
He  sent  back  an  oral  answer,  "  I  will  take  the  hay 
if  the  barge  is  alongside  by  Wednesday,  the  8th  of 
August.'1  Accordingly  the  plaintiffs'  lighterman 
took  the  hay  to  the  defendant's  wharf  on  the  8th  of 
August,  and  handed  a  delivery  note  to  the  man  in 
charge  of  the  wharf.  No  corresponding  receipt  note 
was  given  in  return.  The  defendant  came  on  board 
the  barge,  looked  at  the  hay,  rolled  over  a  portion, 
and,  taking  a  sample,  said,  "  This  hay  is  not  [up  to 
my  sample,  and  I  won't  have  it."  The  defendant 
subsequently  wrote  to  the  plaintiffs,  saying  that  he 
stood  on  the  terms  of  the  contract  for  delivery  on  the 
21st  of  July,  and  declaring  the  contract  cancelled. 
The  plaintiffs,  having  sold  the  hay  at  a  loss,  brought 
this  action  in  the  county  court  to  recover  damages 
from  the  defendant.  The  question  raised  at  the  trial 
was  whether  there  was  any  contract  between  the 
parties  as  to  which  there  had  been  a  compliance  with 
the  requirements  of  section  4  of  the  Sale  of  Goods  Act, 
1893.  The  county  court  judge  found  that  though  the 
original  contract  had  become  cancelled  there  was  a 
new  oral  contract  to  take  delivery  on  the  8th  of 
August,  and  that  the  goods  were  accepted  and 
received  under  that  contract  within  the  meaning  of 
section  4  of  the  Sale  of  Goods  Act,  1893.  He  gave 
judgment  for  the  plaintiffs  for  £23. 

Section  4  of  the  Sale  of  Goods  Act,  1893,  enacts  as 
follows : — "  (1)  A  contract  for  the  sale  of  any  goods 
of  the  value  of  ten  pounds  or  upwards  shall  not  be 
enforceable  by  action,  unless  the  buyer  shall  accept 
part  of  the  goods  so  sold  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  con- 
tract, or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  of  the  contract  be  made  and 
signed  by  the  party  to  be  charged  or  his  agent  in 
that  behalf.  (3)  There  is  an  acceptance  of  goods 
within  the  meaning  of  this  section  when  the  buyer 
does  any  act  in  relation  to  the  goods  which  recog- 
nizes a  pre-existing  contract  of  sale,  whether  there 
be  an  acceptance  in  performance  of  the  contract  or 
not." 

Section  35,  which  is  included  in  Part  III.  of  the 
Act,  under  the  heading,  Performance  of  the  Contract,  is 
as  follows : — "  The  buyer  is  deemed  to  have  accepted 
the  goods  when  he  intimates  to  the  seller  that  he  has 
accepted  them,  or  when  the  goods  have  been 
delivered  to  him,  and  he  does  any  act  in  relation  to 
them  which  is  inconsistent  with  the  ownership  of  the 
seller,  or  when,  after  the  lapse  of  a  reasonable  time, 
he  retains  the  goods  without  intimating  to  the  seller 
that  he  has  rejected  them." 

The  Divisional  Court  were  of  opinion  that  there 
was  no  evidence  of  such  a  dealing  with  the  goods  by 
the  defendant  as  to  constitute  an  acceptance  of  them 
by  him  within  section  4,  sub-section  3,  of  the  Sale  of 
Goods  Aot,  and  they  accordingly  reversed  the  judg- 
ment of  the  county  court  judge :  see  ante,  p.  270. 

The  plaintiffs  appealed. 

Channell,  Q.C.,  and  Forman,  for  the  plaintiffs. — 
The  county  court  judge  decided  in  the  plaintiffs' 
favour,  the  only  question  which  whs  seriously  dis- 
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puted,  viz.,  whether  there  was  an  acceptance  within 
the  meaning  of  section  4  of  the  Sale  of  Goods  Act, 
1893,  which  is  now  substituted  for  section  17  of  the 
Statute  of  Frauds.  The  intention  of  the  new  enact- 
ment is  to  confirm  the  decision  of  Page  v.  Morgan, 
33  W.  R.  793,  15  Q.  B.  D.  228.  An  examination  of 
goods  by  a  purchaser  to  see  if  they  are  in  accordance 
with  a  pre-existing  contract  is  an  acceptance  within 
the  Act,  though  the  examination  results  in  his 
coming  to  the  conclusion  that  they  are  not  in  accord- 
ance with  the  contract.  Acceptance  of  goods  as 
being  in  accordance  with  the  contract  is  quite  a 
different  matter;  that  is  the  acceptance  which  is 
spoken  of  in  section  35  of  the  Act.  The  county  court 
judge  having  found  that  the  defendant  did  an  act 
which  recognized  a  pre-existing  contract  of  sale, 
the  Divisional  Court  had  no  power  to  set  that 
finding  aside,  unless  it  could  be  said  that  there  was 
no  evidence  at  all  to  support  it.  But  it  is  clear  that 
there  was  ample  evidence  to  justify  the  finding. 

Witt,  Q.C.,  and  8.  J.  Fraeer  Macleod,  for  the 
defendant. — The  act  referred  to  in  sub-section  3  as 
being  a  compliance  with  the  statute  is  an  act  which 
is  only  consistent  with  a  pre-existing  contract  of 
sale.  There  was  no  such  act  here.  The  Divisional 
Court  rightly  preferred  the  authority  of  Taylor  v. 
Smith,  40  W.  B.  486,  [1893]  2  Q.  B.  65,  to  that  of 
Page  v.  Morgan, 

Lord  Esheb,  M.B.— In  my  opinion  the  judges  of 
the  Divisional  Court  missed  the  point  which  was 
before  them  in  this  case.  This  was  an  appeal  from 
a  judgment  of  a  county  court.  Therefore  the  only 
jurisdiction  which  the  Divisional  Couit  had  was  to 
determine  a  question  of  law,  that  is,  some  question  of 
law  which  had  been  raised  before  the  county  court 
judge.  The  only  point  which  was  really  disputed 
before  the  county  court  judge  was  whether  there  had 
been  such  an  acceptance  of  goods  as  is  mentioned  in 
section  4  of  the  Sale  of  Goods  Act,  1893 ;  no  question 
was  raised  as  to  whether  there  had  been  delivery  or 
not,  or  as  to  whether  the  goods  were  equal  to  sample 
or  not.  Therefore  the  only  question  of  law  was 
whether  there  was  evidence  on  which  the  county 
court  judge  oould  reasonably  find,  as  he  had  found, 
that  there  had  been  such  an  acceptance  as  is  men- 
tioned in  sub-section  3  of  section  4. 

Cases  have  been  cited  to  us  which  were  decided 
before  the  passing  of  this  Act,  and  which  show  that 
there  was  some  difference  of  opinion  as  to  the  meaning 
of  acceptance  in  section  17  of  the  Statute  of  Frauds. 
But  any  doubt  on  this  point  was  intended  to  be  done 
away  with  by  the  recent  enactment ;  the  Legislature 
have  now  declared  what  the  law  is,  and  we  are  bound 
by  this  statute  alone.  'Our  attention  has  been  called 
to  section  35,  and,  I  think  that  that  section  helps  to 
show  the  meaning  of  section  4.  Section  4  requires,  as 
the  Statute  of  Frauds  required,  that  one  or  other  of 
certain  conditions  must  be  fulfilled  before  the  court 
can  enforce  a  contract  for  the  sale  of  goods  of  the 
value  of  £10  or  upwards.  One  of  the  conditions  is 
that  the  buyer  shall  accept  part  of  the  goods  so  sold 
and  actually  receive  the  same.  The  questions,  there- 
fore, in  a  oase  where  this  condition  is  in  dispute,  are : 
First,  did  the  seller  deliver  and  the  buyer  receive  part 
of  the  goods  P  Secondly,  did  the  buyer  accept  them  ? 
Delivery  alone  was  never  considered  to  amount  to 
acceptance ;  therefore  it  is  necessary  to  ask  also  the 
second  question,  Was  there  acceptance  ?  Now 
"  acceptance ".  is  used  in  two  senses  in  this  Aot  of 
Parliament.  First,  there  is  such  an  acceptance  as  will 
satisfy  the  Statute  of  Frauds  or  this  section ;  and  next, 
there  is  such  an  acceptance  as  binds  the  person  who 
takes  goods  to  pay  for  them.  The  first  sort  of  accept- 
ance, with  which  we  here  have  to  deal,  is  merely  that 


acceptance  which  is  requisite  in  order  to  show  tint 
there  is  a  contract  into  which  the  court  may  inquire. 
And  section  4  itself  declares  what  that  acceptance  ii ; 
sub-section  3  says,  "  There  is  an  acceptance  of  goods 
within  the  meaning  of  this  section  when  the  buyer 
does  any  act  in  relation  to  the  goods  which  recognizes 
a  pre-existing  contract  of  sale."  Section  35,  on  the 
other  hand,  speaks  of  the  seoond  kind  of  acceptance, 
that  acceptance  which  binds  a  person  who  takes  goods 
to  pay  for  them. 

The  question,  therefore,  which  the  Divisional  Court 
had  to  determine  was  not  whether  there  was  evidence 
of  an  acceptance  such  as  would  bind  a  person  taking 
goods  to  pay  for  them,  but  whether  there  ww 
evidence  of  an  acceptance  within  the  meaning  of 
sub-section  3,  that  is  to  say,  evidence  of  any  set 
which  reoognized  a  pre-existing  contract  of  sals. 

The  evidence  showed  that  the  plaintiffs,  having 
been  unable  to  perform  a  contract  to  deliver  hay  to 
the  defendant  by  a  certain  date,  sent  a  verbal  mowngn 
to  the  defendant  after  that  date  to  ask  whether  1m 
would  still  take  the  hay,  and  that   the   defendiat 
replied  verbally  that  he  would  take  it  if  it  wen 
delivered  by  the  following  Wednesday.    The  plamufi 
thereupon  sent  the  hay  to  the  defendant's  wharf  witk 
a  delivery  note.      That  was  an  act  which  was  only 
consistent  with  the  fact  of  there  being  a  conk** 
between  the  parties.     The  sending  of  such  a  deliver? 
note  is  an  intimation    that  the    sender    therewith 
delivers  the  goods  named  therein.      If  the  person  to 
whom  the  note  is  sent  keeps  it,  that  is  an  aoceptonea 
of  the    delivery  of    the  goods  in  pursuance    of  a 
contract,  though  not  of  course  an  acceptance  of  tb§ 
goods  themselves  as  being  in  accordance  with  tat 
contract.    The  defendant  went  and  looked  at  the  hay; 
That  alone  was  not  an  aot  which  recognised  a  pre- 
existing contract.     But  he  did  something  more,  aft 
took  a  sample  out  of  the  bulk  delivered  to  him,  awl 
said,  "  This  is  not  up  to  my  sample."    That  seems  te 
refer  to  some  sample  previously  taken.      He  took  a 
sample  of  this  hay  to  see  if  it  was  equal  to  the  otasi 
sample.      That  act  of  the  defendant  as  explained  tg 
his  words  appears  to  me  to  have  been  an  act  win 
reoognized  a  pre-existing  Toontraot  of  sale.     At 
rate  I  am  of  opinion  that  it  cannot  be  contended 
there  was  no  evidence  on  which  the  county  e 
judge  oould  reasonably  find  that  the  defendant  didi 
act  in  relation  to  the  goods  which  recognized  a  pw 
existing  contract  of  sale.      I  therefore  think  that! 
was  not  open  to  the  Divisional  Court  to  say  that  1 
section  3  had  not  been  satisfied.    They  seem  to  s 
have  treated  the  case  as  if  it  had  depended  on.  set 
35.    In  my  opinion  the  appeal  must  be  allowed. 


A.  L.  Smith,  L.J.—The  defendant's 
there  was  no  acceptance  to  satisfy  section  4  of  tin©  £ 
of  Goods  Act.  And  as  an  appeal  from  a  county  ofl 
only  lies  on  a  matter  of  law,  the  question  before 
Divisional  Court  was  whether  there  was  any  evidi 
at  all  before  the  county  court  judge  on  winch. 
could  find  that  there  had  been  such 
What  sort  of  acceptance  of  goods  is  it  that 
the  Aot  ?  It  is  unnecessary  to  go  to  the  case 
have  been  cited,  for  the  Act  itself  codifies  the  law 
the  matter.  Sub-section  3  of  section  4  says,  "  Tk 
is  an  acceptance  of  goods  within  the  meaning  of  i 
section  when  the  buyer  does  any  act  in  relation  to 
goods  which  recognizes  a  pre-existing  contrast 
sale,  whether  there  be  an  acceptance  in  perform 
of  the  contract  or  not."  The  acceptance  spoken 
the  last  clause  of  this  sub-section,  an  accept 
performance  of  the  contract,  is  dealt  with  in 
35.  We  have  here  to  deal  with  the  acot 
of  at  the  beginning  of  the  sub-section,  ine  qi 
therefore,  is  whether  there  is  any  evidence  that 
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buyer  did  any  act  which  recognized  a  pre-existing 
contract  of  sale.  I  am  of  opinion,  on  a  consideration 
of  the  facts,  that  there  was  evidence  on  which  the 
county  court  judge  oould  so  find,  and  that  the 
Queen's  Bench  Division  could  not  properly  overhaul 
his  finding. 

Eigby,  L.J.,  concurred. 

Appeal  allowed* 

Solicitor  for  the  plaintiffs,  W.  Batham. 

Solicitor  for  the  defendant,  Henry  Foskett. 


April  29,  30. 


From  Chan.  Div.  ) 

(lindley,  Lopes,  [ 

and  Kay,  L.  JJ.) ) 

In  re  Densham  &  Sons'  Tradb-Mark.  (a.) 

Trade-mark  —  Registration —  Word  "  Mazawattee  " — 
Motion  to  expunge — Deceptive  word — Descriptive  word 
— Geographical  name — Patents,  Designs,  and  Trade- 
Marks  Ads,  1883  (46  A  47  Vict.  c.  57),  ss.  64,  73 ; 
1888  (51  &  52  Vict.  c.  50),  s.  10. 

In  1887  D.  <fc  Sons  registered  the  word  "  Mazatvattee  " 
as  a  trade-mark  for  tea,  and  in  1890  they  registered  the 
same  word  as  a  trade-mark  for  all  goods  in  class  42 
except  tea.  The  word  "Mazawattee"  was  compounded 
of  two  words — •*  mazadhar"  a  Hindoo  word  meaning 
"luscious"  and  "ivattee,"  a  Singalese  word  meaning 
"garden"  or  "growth";  the  suffix  "dhar"  in  the 
former  word  being  omitted.  It  appeared  from  the 
evidence  that  the  names  of  some  tea  estates  in  Ceylon  ended 
i«  "  wattee"  such  as  "  Mariawattee "  and  "  Agra- 
wattee,"  but  there  was  no  such  estate  as  "  Mazawattee" 

Upon  a  motion  to  rectify  the  register  by  expunging 
these  marks,  upon  the  ground  that  the  word  "  Maza- 
wattee "  was  deceptive  or  descriptive, 

Held  (affirming  the  decision  of  Bomer,  J.),  that  the 
marks  were  rightly  registered,  the  word  being  a  "fancy 
word  not  in  common  use  "  within  the  meaning  of  section 
64  of  the  Patents,  Ac,  Act  of  1883,  and  an  "  invented 
word  having  no  reference  to  the  character  or  quality  of 
the  goods,  and  not  being  a  geographical  name"  within 
the  meaning  of  section  10  of  the  Patents,  &c,  Act  of 
1888. 

Appeal  from  Bomer,  J. 

In  1887  Densham  &  Sons  registered  the  word 
"  Mazawattee  "  as  a  trade-mark  for  tea,  and  in  1890 
they  registered  the  same  word  as  a  trade- mark  for  all 
the  goods  in  class  42  except  tea. 

In  1892  A.  H.  Deakin  applied  to  register  the  word 
"  Marza  "  in  class  42  among  others.  This  application 
was  opposed  by  Densham  &  Sons,  on  the  ground  that 
"Marza"  had  such  a  resemblance  to  the  word 
" '  Maza,' "  by  which  (as  the  abbreviated  form  of 
"Mazawattee")  the  tea  sold  by  the  " opponents 
...  is  so  largely  known,  as  to  be  calculated  to 
deceive." 

In  support  of  this  opposition  a  declaration  was  filed 
by  a  member  of  the  firm  of  Densham  &  Sons,  which 
stated  that  the  word  "  Mazawattee  "  was  arrived  at 
in  the  following  manner :  "  In  or  about  the  beginning 
of  the  year  1886,  my  said  firm  determined  to  establish 
a  separate  branch  of  their  business  for  the  purpose  of 
selling  teas  in  packets,  and  were  advised  that  for  their 
protection  it  would  be  necessary  to  identify  their  trade 
with  a  particular  name,  and  to  register  it  as  a  trade- 
mark, and  they  then  determined  to  get  a  word  or 
combination  of  words  which  would  express  as  nearly 
ss  possible  the  wording  in  the  body  of  the  label  they 

(a.)  Reported  by  Arnold  Glover,  Esq.,  Barrister- 
at-Law. 


intended  to  adopt,  especially  the  word  'luscious.* 
One  of  the  firm  accordingly  went  to  the  Guildhall 
Library  and  searohed  in  the  books  there  for  the  pur- 
pose of  obtaining  some  word  or  combination  of  words 
for  the  purpose,  and  upon  his  report  they  took  the 
Hindoo  word  '  Mazadhar '  as  meaning  *  luscious '  and 
the  Singalese  word  *  wattee '  as  meaning  '  garden '  or 
'  growth.'  First  of  all  they  joined  these  two  words 
together,  making  the  word  '  Mazadharwattee.'  But 
on  the  suggestion  of  the  printer  they  struck  out  the 
'  dhar '  at  the  end  of  the  first  word,  making  it '  maza/ 
and  the  compound  word  '  Mazawattee.'  " 

The  label  referred  to  in  this  declaration  contained 
the  following  words :  "  Mazawattee  Blend,  principally 
composed  of  tea  from  the  sweet  scented  island  Ceylon, 
which  produces  the  most  luscious  tea  in  the  world." 

It  also  appeared  from  the  evidence  that  there  were 
in  Ceylon  certain  tea  estates  the  names  of  whioh 
ended  in  " wattee,"  such  as  "Mariawattee"  and 
"  Agrawattee." 

Deakin's  application  to  register  the  word  "  Marza  " 
in  olass  42  was  not  proceeded  with,  and  the  comp- 
troller allowed  the  registration  of  the  word  in  other 
classes. 

On  the  19th  of  December,  1893,  Deakin  gave  notice 
of  motion  to  rectify  the  register  by  expunging  the 
"Mazawattee"  marks,  upon  the  ground  that  the 
word  was  deceptive  or  descriptive. 

On  the  3rd  of  February,  1894,  Deakin  again 
applied  to  register  the  word  "  Marza  "  in  class  42  as 
a  trade-mark  for  certain  goods  in  that  class  other  than 
tea.  This  application  was  directed  to  stand  over  till 
after  the  motion  for  rectification  had  been  disposed 
of. 

Bomer,  J.,  refused  the  motion,  with  costs. 

Deakin  appealed. 

Moulton,  Q.C.,  Hopkinson,  Q.C.,  and/.  Cutter,  for 
the  appellant. — First,  as  to  the  registration  under  the 
Act  of  1883,  the  word  "  Mazawattee "  is  not  "  a 
fancy  word  not  in  common  use."  In  In  re  Van 
Duzer,  35  W.  B.  294,  34  Oh.  D.  623,  Lindlev,  L.J., 
said  that  a  "fancy  word"  must  be  "obviously 
meaningless  when  used  as  a  trade-mark,"  and 
Cotton,  L.J.,  said  that  it  must  be  "a  word  which 
obviously  cannot  have  reference  to  any  description  or 
designation  of  where  the  article  is  made,  or  of  what 
its  character  is."  In  the  present  case  the  word  has  a 
definite  meaning.  The  termination  "wattee"  is  a 
common  one  in  the  names  of  tea  estates  in  Ceylon, 
and  a  Singalese  would  assume  that  the  word  was  the 
name  of  an  estate.  The  whole  word  conveys  the  idea 
of  luscious  tea  coming  from  some  particular  estate  in 
Ceylon.  Not  only  is  that  so,  but  the  word  was 
chosen  for  the  express  purpose  of  conveying  that 
sense,  as  appears  from  Mr.  Densham's  declaration. 
This  case  comes  within  the  principle  of  In  re  Jackson 
<jfc  Co.  (Kokoko),  6  P.  B.  80,  37  W.  B.  Di$.  186. 
[Lindley,  L.J.— That  case  was  something  like  the 
Bed  Star  case.  In  re  SociitS  Anonyme  des  Verreries  de 
Vetoile  Marchienne  Trade-Mark,  42  W.  B.  420,  [189412 
Ch.  26 ;  In  re  Vignier,  6  Pat.  Cas.  Rep.  490,  38  W.  B. 
Dig.  198,  where  "  Monobrut "  was  considered  to  mean 
"  very  dry  "  and  therefore  not  to  be  a  fancy  word ; 
Davis  v.  Stribolt,  6  Pat.  Cas.  Rep.  77,  37  W.  B.  Dig. 
186  ;  In  re  Talbot's  Trade-Mark  (•«  Emolliolorum  ")  42 
W.  B.  501, 11  Pat.  Cas.  Bep.  207.  Lopes,  L. J.,  referred 
to  Hodason  v.  Sinclair,  9  Pat.  Cas.  Bep.  22,  where  it 
was  held  that  no  word  was  a  fancy  word  unless  the 
word  considered  by  itself  was  a  fancy  word.  Kay, 
L.J.,  referred  to  the  "  Anatolia  "  case,  Mc Andrew  v. 
Bassett,  12  W.  B.  777,  4  De  G.  J.  &  S.  380.]  With 
regard  to  the  registration  under  the  second  Act,  the 
case  is  still  stronger.  It  is  not  an  "  invented  word  " 
any  more  than  a  '*  fancy  word."    But  even  if  it  were, 
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it  certainly  has  reference  to  the  character  and  quality 
of  the  goods.  In  In  re  Farbenfabriken,  <fcc,  Applica- 
tion, 42  W.  B.  488,  [1894]  1  Gh.  645,  registration  of 
the  word  "  Somatose  "  was  refused  because,  though 
the  word  had  no  meaning  even  to  educated  persons, 
the  proprietors  themselves  said  that  it  was  descriptive. 
[Kay,  Li.J. — It  is  quite  possible  that  if  the  word 
"Somatose"  had  been  on   the   register  for  many 

Sears,  as  "  Mazawatte  "  has  been,  the  decision  might 
are  been  different.]  The  word  "Monobrut"  was 
struck  off  though  it  had  been  on  the  register  for  five 
years.  Moreover,  the  word  "Mazawattee"  is  a 
geographical  name.  For  a  word  to  be  a  geographical 
name  it  is  not  necessary  that  it  should  be  the  name 
of  an  actual  place.  There  is  an  estate  called 
"  Maria wat tee."  That  word,  of  course,  could  not  be 
registered.  It  is  impossible  to  lay  down  a  line  upon 
one  side  of  which  would  be  "  Maria wattee  "  and  on 
the  other  "  Maza wattee." 

SirB.  Webster,  Q.C.,  Cozens-Hardy,  Q.C.,  Neville, 
Q.C.,  and  Sebastian,  for  the  respondents,  were  not 
called  upon. 

Lindley,  L. J. — I  confess  I  had  thought  that  this 
appeal  was  about  as  hopeless  a  one  as  I  have  ever 
heard,  and  I  think  so  still.  I  think  there  is  nothing 
in  it  at  all.  The  reasons  given  by  Homer,  J.,  cannot, 
I  think,  be  very  well  improved  upon  by  me,  but  I 
will  make  one  or  two  observations  upon  the  case  to 
show  that  I  understand  it,  and  the  reasons  why  I 
concur  in  his  view. 

The  application  is  to  take  off  the  register  of  trade- 
marks a  word  which  has  been  on  ever  since  1887. 
Messrs.  Densham  &  Sons  registered  this  word 
"  Maza  wattee  "  in  respect  of  tea  in  that  year.  Later 
on,  some  time  in  1890,  they  registered  it  for  other 
goods  in  class  42. 

Now  it  appears,  for  the  reasons  which  have  been 
explained  by  Mr.  Moulton,  that  the  present  appli- 
cants desire  to  have  that  removed.  They  say  they  are 
persons  aggrieved  because,  in  attempting  to  register 
some  other  word,  they  have  been  embarrassed  by  the 
existence  upon  the  register  of  this  word  "  Maza- 
wattee."  ^  I  do  not  pause  to  consider  whether  they 
are  aggrieved  or  not,  or  whether  they  have  a  locus 
standi  to  appeal. 

Now,  what  is  the  objection?  First  of  all,  let  us 
take  the  original  word,  which  was  registered  in  1887. 
That  was  registered  under  the  Aot  then  in  force,  which 
was  the  Patents,  &c,  Aot  of  1883,  and  under  that 
Messrs.  Denshams  were  entitled  to  register  a  word 
under  the  head  in  section  64,  sub-section  1,  clause  C, 
of  "  a  distinctive  device,  mark,  brand,  heading,  label, 
ticket,  or  fancy  word  or  words  not  in  common  use." 
Thev  say  this  was  a  "  fancy  word  not  in  common 
use/'  Now,  was  it  P  The  answer  to  that,  I  think,  is 
clear.  It  certainly  was  a  word  not  in  common 
use.  As  to  its  being  a  fancy  word,  did  any- 
body ever  hear  of  it  before?  That  is  one  test. 
Then  it  is  asked,  How  is  it  compounded  ?  I  do 
not  care  how  it  is  compounded.  It  is  said  it  is  com- 
pounded of  the  word  "  wattee,"  which,  in  Singalese, 
means  "estate"  or  " garden,"  and  " maza,"  which 
is  part  of  a  larger  word,  "mazadhar,"  meaning 
"  delicious,"  which  it  was  proposed  to  have.  Now, 
let  us  look  at  the  word,  and  ask  anybody  who  knows 
Hindustani,  who  knows  Singalese,  who  knows 
English,  who  knows  the  tea  trade,  whether  he  knows 
or  ever  heard  of  such  a  word,  and  he  would  tell  you, 
No.  To  say  that  such  a  word  as  that  is  not  a  fancy 
word  is,  I  confess,  beyond  me  altogether.  If  it  is 
not  a  fancy  word  I  should  like  to  know  what  is.  I 
do  not  believe  that  any  human  being  could  invent  a 
word  which  would  be  a  fancy  word  if  this  word  is 


not  one.    I  say  no  more  about  that,  and  if  I  talked 
for  a  month  I  oould  say  no  more. 

Now,  with  regard  to  the  Act  of  1888,  in  which  the 
language  is  a  little  different,  what  is  requisite  there 
is  an  •'  invented  word,"  subject  to  this  qualification, 
that  it  must  have  no  reference  to  the  character 
or  quality  of  the  foods,  and  must  not  be  a  geo- 
graphical name.  As  to  its  being  invented,  I  have 
said  enough  about  its  being  that  in  the  sense  which  1 
have  mentioned,  and  I  cannot  think  there  can  be  any 
dispute  about  its  being  an  invented  word.  The  real 
question  is  whether  it  comes  within  the  qualification; 
that  is  to  say,  whether  it  refers  to  the  character  or 
quality  of  the  goods  and  is  not  a  geographical  name. 

Now  let  us  take  the  character  or  quality  of  His 
goods.  With  regard  to  that,  I  have  heard  ingeniow 
remarks  made  by  Mr.  Moulton  and  Mr.  Hopkmm 
upon  this  point,  and  I  can  only  put  it  in  the  shape 
of  a  question.  What  character  or  what  quality  k 
referred  to  P  If  you  talk  about  its  being  a  descriptive 
word,  I  ask  what  it  describes.  That  is  the  best  way 
to  get  at  it.  The  answer  is  that  it  describes  nothings 
It  does  not  refer  to  the  character  of  the  goods  or  t*; 
any  quality  of  the  goods.  Then  Mr.  Hopkinson  bag 
made  this  point.  He  says  Mr.  Densham  hiinsfty 
tells  us  that  he  wanted  a  word,  if  he  could  find  cm 
— a  nice  fanoy  word — which  would  describe,  as 
as  possible,  what  he  has  got  on  his  packets; 
what  he  has  got  on  his  packets  is  this :  [His  " 
read  the  label  above  set  out,  and  continued :] 
Densham  says  he  would  like  something  which 
more  or  less  imply  all  that,  and  he  found  the 
"  Mazadharwattee."  Well,  says  Mr.  Hopkinson, 
is  a  combination  of  a  Hindustani  word  and  a  ~* 
word ;  and  Mr.  Hopkinson'*  argument  is  that 
word  must  be  taken  to  denote,  more  or  less,  what 
wanted— that  is  to  say,  to  refer  more  or  1 
very  distinctly,  perhaps,  to  the  character  or 
of  the  goods.  The  simple  answer  is  that  that  is 
the  word  adopted ,  and  that  is  what  made  me 
a  little  while  ago  that  possibly  this  gentleman 
something  to  his  printer.  He  has  not  ta" 
word  '•  Mazadharwattee,"  which  possibly 
with  a  certain  amount  of  ingenious  explanation ,_ 
held  to  refer  more  or  less  to  the  character  orqi  * 
of  the  goods.  He  has  not  taken  that.  He " 
taken  a  word  which  is  so  descriptive  as  that, 
has  taken  a  word  which  you  cannot  find 
and  which  you  cannot  compound  except 
ingenious  way  suggested,  tnat  there  is  now 
Hindustani,  the  word  "  Maza,"  and  there 
Singalese  the  word  "  wattee"  ;  the  word  "  Mi 
known  as  signifying  "  taste  "  or  "  pleasure." 
what  is  suggested.  Such  reasoning  is  real 
childish  for  serious  argument. 

Then  with  regard  to  the  Aot  of  1888,  let 
ourselves:  Does  this  word  "Maza wattee" 
the  character  or  quality  of  the  goods  P     My 
is,  certainly  not  in  any  sense  which,  having  re 
the  evidence,  is  at  all  intelligible  to  my  mind. 

Then  it  is  said  if  it  does  not,  it  is  at  all  events  a 
graphical  name.  The  name  of  what  ?  There  is 
place.     It  is  said  you  can  make  it  out  in  this 
M  Wattee"  means  an  "estate"  or  •«  garden," 
refers  more  or  less  to  Ceylon.  That  is  not  the  qi 
The  question  is  whether  this  word  *'  Mazawattee 
geographical  name.     The  answer  is  "  No ;  there 
such  place  known  ;  there  is  no  such  place 
Then  it  is  suggested  that  a  name  may  be 
graphical  name  although  there  is  no  such  place 
Mr.  Hopkinson  put  it  that  if  Ptolemy  had 
mistake  and  had  used  some  geographical  name 
bound  to  be   so  considered    and   regarded, 
nobody  oould  find  the  place.    I  do  not  know  wl 
that  would  be  so  or  not;   bat  when  you 


refer I 


YoLXLm.     [JtaiiM«L]       THE  WEEKLY  REPORTER. 


517 


Court  of  Afp.      In  be  Densham  &  Sons'  Trade-Mark.— In  be  Dbeley's  Patent.     Court  of  App. 


modem  times  and  call  "  Mazawattee  "  a  geographical 
name,  a  place  which  cannot  be  found  and  which  has 
never  acquired  by  reputation  or  otherwise  a  geo- 
graphical name,  the  thing  is  really  absurd.  I  think 
is  is  a  ridiculous  appeal.  I  do  go  this  length,  and  I 
wish  it  to  be  distinctly  understood  that  it  is  not  our 
tariness  to  fritter  away  this  Act  of  Parliament.  If 
we  were  to  accede  to  the  argument  pressed  upon  us  I 
defy  anybody  to  invent  a  word  which  would  satisfy 
the  provisions  of  the  Act  of  Parliament. 

Lopes,  L.  J. — I  am  quite  of  the  same  opinion.  I  quite 
agree  with  what  has  been  said  by  my  learned  brother 
Lmdley,  L.J.,  that  the  oases  have  gone  quite  far 
enough ;  and  if  they  go  any  further  I  think  the  effect 
will  be  to  entirely  nullify  the  provisions  of  the  Act  of 
Parliament  with  regard  to  these  trade-marks. 

Now  I  do  not  propose  to  give  any  definition  of 
"fancy  word"  beyona  that  which  I  gave  in  Van 
DvaerJs  Trade- Mark  case,  I  am  by  no  means,  I  hope, 
as  a  general  rule,  enamoured  of  a  general  definition 
oi  my  own.  Quite  the  contrary ;  but  I  think,  as  far 
as  I  can  judge,  that  that  definition  was  not  an  in- 
accurate one,  and  I  am  the  more  confirmed  in  that 
view  because  I  think  the  definition  in  that  case — I  do 
not  mean  given  by  myself — has  been  followed  in  sub- 
sequent cases  which  have  arisen.  It  merely  comes  to 
this :  to  be  a  fancy  word  it  should  be  meaningless,  it 
should  be  obviously,  notoriously  inappropriate  to  the 
article  to  which  it  is  applied.  I  am  dealing  now,  at 
the  present  moment,  with  the  Act  of  1883. 

Now,  is  not  this  a  "fancy  word"  within  that 
definition  ?  I  do  not  know  any  better  way  of  dealing 
with  that  point  than  to  read  what  was  said  by  the 
learned  judge  of  the  court  below.  He  says :  "  Now 
I  have  to  consider  this.  Has  the  term  '  Mazawattee ' 
any  meaning  in  England  in  the  first  place  P  I  come 
to  the  conclusion  that  in  English  it  is  meaningless. 
It  conveys  no  meaning  to  any  ordinary  Englishman 
or  to  any  class  of  Englishmen.  It  has  no  definite 
meaning  in  Hindustani  because,  though  a  Hindoo 
would  recognize  the  first  half  of  the  word,  he  would 
be  utterly  at  a  loss  to  understand  the  meaning  of  the 
latter  half.  It  would  have  no  meaning  to  a  Singalese, 
because,  though  he  would  give  a  meaning  to  the 
latter  half  he  would  see  that  the  former  half  was 
wholly  unconnected  with  his  language  or  with 
Ceylon,  and  he  could  give  no  possible  meaning  to  it. 
I  believe  that  the  word  'Mazawattee'  has  no 
meaning,  therefore,  in  any  known  language."  I 
entirely  agree  with  that.  I  think  that  that  conclu- 
sively shows,  at  any  rate,  this  was  a  "  fancy  word  " 
within  the  meaning  of  the  Trade-Marks  Act,  1883, 
and  that  it  is  not  descriptive  of  the  article,  I  think, 
is  perfectly  clear. 

Then  I  come  to  the  Act  of  1888.  That  substitutes 
a  new  definition.  Instead  of  "  a  fancy  word  or 
words  not  in  common  use,"  the  Act  of  1888  (section 
10)  has  these  words :  "  An  invented  word  or  invented 
words,  or  a  word  or  words  having  no  reference  to  the 
character  or  quality  of  the  good?,  and  not  being  a 
geographical  name."  The  effect  of  sub-sections  (d) 
and  («)  of  that  section  of  the  Act  is  that  it  may  be 
an  invented  word,  but  that  that  will  not  do,  if  it  has 
>  any  reference  to  the  character  or  quality  of  the  goods 
or  is  a  geographical  name. 

Now,  is  this  an  invented  word  P  I  have  already 
said  that  I  agree  with  what  was  said  by  the  learned 
judge  of  the  court  below  in  the  passage  I  have  just 
lead  from  his  judgment.  If  anything  could  show 
that  this  is  an  invented  word  I  think  that  does — a 
word  that  does  not  exist  in  any  language,  and,  as  far 
as  all  the  evidence  goes,  and  as  far  one's  own 
common  sense  goes,  a  word  that  had  no  previous 
before  it  was  used  for  the  purpose  of  the 


Trade-Marks  Acts  by  the  person  who  then  had  it 
registered.  Then  it  is  an  invented  word.  But  then, 
as  I  have  said,  that  will  not  do,  if  it  has  reference  to 
the  character  or  quality  of  the  goods.  Has  it  P  In 
my  opinion,  as  I  have  said,  it  has  no  reference  what- 
ever to  the  character  or  q  uality  of  the  goods.  Then 
it  is  suggested  —I  hardly  know  what  is  suggested — 
that  it  means  a  luscious  quality  of  tea.  I  cannot 
believe  that  that  is  intended  in  any  way.  Then  it  is 
suggested  that  it  has  some  reference  to  locality.  I 
cannot  find  that.  It  is  said  that  it  has  reference  to 
locality  because  it  means  tea  coming  from  some 
pleasant  garden  in  Ceylon.    I  cannot  find  that. 

I  come,  therefore,  to  the  conclusion  that  in  no 
sense  can  it  be  said  to  be  anything  else  but  an 
invented  word,  and  an  invented  word  that  has  no 
reference  to  the  quality  or  character  of  the  tea,  and 
is-  not  a  geographical  description  of  the  place  from 
whence  it  comes. 

I  think  the  judgment  of  the  learned  judge  below 
was  absolutely  correct,  and  I  entirely  agree  with 
him. 

Kay,  L.  J. — I  agree,  and  I  have  nothing  to  add. 

Appeal  dismissed. 

Solicitors,  Ernest  Salaman,  Fort,  <fc  Co.  ;  Wynne- 
Baxter  db  Keeble. 


/T^w°iI1lChan,^iT-  m„)    March  15, 18, 21,  22; 

In  re  Dbeley's  Patent:  (a.) 
Patent — Validity — Estoppel — Petition  for  revocation — 
Action  for  infringement — Patent  declared  invalid — 
Patents,  Designs,  and  Trade-Marks  Act,  1883  (46  <fc 
47  Vict.  c.  57),  s.  26  (4). 

In  a  petition  for  the  revocation  of  a  patent  the  patentee 
is  not  estopped  from  setting  up  the  validity  of  the  patent 
by  the  fact  that,  in  an  action  for  infringement  in  which 
the  petitioner  was  the  defendant,  the  patent  had  been 
declared  invalid. 

Appeal  from  Bomer,  J. 

This  was  a  petition  for  the  revocation  of  a  patent, 
No.  14,526  of  1884,  for  improvements  in  the  mechan- 
ism for  ejecting  spent  cartridges  from  guns,  the 
patent  having  been  taken  out  on  the  3rd  of  November, 
1894,  by  J.  Deeley  tile  younger. 

In  1891  an  action  was  brought  for  infringement  of 
the  patent.  Kay,  L.J.,  who  tried  the  action,  held 
that  claim  1  had  been  anticipated  by  a  prior  patent 
of  the  defendant,  and  claims  3,  4,  and  5  by  a  gun 
previously  made  by  one  Bigby.  This  decision  was 
affirmed  by  the  Court  of  Appeal  upon  the  strength  of 
the  anticipations  of  claims  3,  4,  5,  but  they  gave  no 
decision  upon  claim  1. 

The  patentee  subsequently,  by  leave,  amended  his 
patent  by  striking  out  claims  3, 4,  and  5,  and  claiming 
only  the  special  form,  arrangement,  and  combination 
of  the  parts  of  the  mechanism  set  forth  in  claims  1 
and  2. 

The  defendant  in  the  action  for  infringement, 
having  obtained  the  authority  of  the  Attorney- 
General,  presented  a  petition  for  the  revocation  of  the 
patent. 

When  the  petition  came  on  for  hearing  before 
Bomer,  J.,  the  point  was  taken  by  the  petitioner  that 
the  plaintiffs  were  estopped  by  the  judgment  of  Kay, 
L.  J.,  from  setting  up  the  validity  of  the  patent.    His 

(a.)  Reported  by  W.  Shallcross  Goddabd,  Esq., 
Barrister-at-Law. 
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Coubt  of  Appeal. 


lordship  held  that  the  patent  had  not  been  substan- 
tially altered  by  the  amended  specification  and  ordered 
it  to  be  revoked,  bat  he  expressed  no  opinion  on  the 
point  taken  as  to  estoppel. 
The  plaintiffs  appealed. 

MouUon,  Q.C.,  and  Roger  Wallace,  for  the  appel- 
lants. 

Sir  B.  Webster,  Q.C.,  and  T.  Terrell,  for  the 
petitioner.— Section  26  (4)  of  the  Patents  Act,  1883, 
has  introduced  a  new  procedure  in  cases  of  revocation. 
The  petitioner  is  now  a  party,  and  consequently  the 
ordinary  rule  of  estoppel  applies,  that  the  same  issue 
should  not  be  tried  again  between  the  same  parties : 
In  re  Bank  of  Hindustan,  China,  and  Japan,  Ex  parte 
Alison,  22  W.  B.  113,  L.  B.  9Ch.  App.  124 ;  Priestman 
v.  Thomas,  32  W.  B.  842,  9  P.  D.  70,  210. 

MouUon,  Q.C.,  in  reply. — The  petition  for  revoca- 
tion is  presented  by  one  of  the  public  and  it  is 
immaterial  that  he  happens  to  have  been  the  defend- 
ant in  a  previous  action  for  infringement. 

Cur,  adv.  vult. 

April  5. — The  judgment  of  the  Coubt  was  de- 
livered by 

A.  L.  Smith,  L.J.,  who  dealt  with  the  facts  of  the 
case,  and  the  conclusions  upon  them,  and  continued : — 
A  point  was  taken  by  Sir  Richard  Webster  that  the 
finding  of  Kay,  L.J.,  upon  the  fact  that  claim  1  of 
Deeley's  specification  had  been  anticipated,  acted  as  an 
estoppel  in  this  petition.  In  the  view  above  taken  of 
the  facts  it  is  unnecessary  to  decide  this  point,  but  as 
it  is  new  and  important  and  has  been  fully  argued  and 
considered,  we  will  give  our  opinion  upon  it.  We  are 
of  opinion  that  there  is  no  estoppel.  A  petition  to 
revoke  a  patent,  by  whomsoever  presented,  is  a  petition 
on  behalf  of  the  public,  and  is  not  personal  to  the 
petitioner,  and  in  a  legal  point  of  view  it  is  a  mere 
accident  that  in  this  case  the  petitioner  was  a  party  to 
a  former  litigation. 

Under  the  old  procedure  by  scire  facias  it  is  plain 
that  there  would  be  no  estoppel,  and  although  the 
procedure  is  altered,  the  principle  underlying  it  and 
the  effect  of  it  are  the  same,  and,  as  in  the  case  of  a 
scire  facias,  so  in  this  petition,  there  is  no  estoppel. 
For  the  reasons  above  we  think  that  the  appeal  falls, 
and  must  be  dismissed  with  oosts,  except  so  far  as  they 
may  have  been  incurred  by  the  issue  raised  upon  claim 
2  and  the  Bigby  gun. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Btibbard,  Gibson,  <fc 
Co. 

Solicitors  for  the  respondent,  Wakeford,  May,  & 
Woutfe. 


From  Chan.  Div. 


) 


(Lord  Halsbury ;  and  Lindley  I      Jan.  25 ;  Feb.  6. 
and  A.  L.  Smith,  L.JJ.)       ) 

MORLEY  V.  BBNNOLDSON.  (a.) 

Will — Construction — Condition  in  restraint  of  marriage 
—  Void  gift. 

B.  by  his  will  gave  and  bequeathed  his  residuary 
personal  estate  to  his  trustees  upon  trust  for  his  daughter 
M.  on  attaining  twenty-one  or  marrying,  for  her  separate 
use  for  life,  remainder  for  her  children,  and,  in  default 
of  issue,  over.  By  a  codicil  B.  declared  his  will  to  be 
that  his  daughter  should  not  marry,  and,  in  case  of  her 

(a.)  Reported  by  W.  Shalloboss  Goddabd,  Esq., 
Barrister-at-Law. 


marriage  or  death,  there  was  a  gift  over  of  his  residuary 
estate  to  the  persons  who  took  under  the  gift  over  in  hit 
original  wiU. 

After  B.'s  death  M.  married  and  had  children. 

Held,  that  the  true  construction  of  the  two  instrument 
was  that,  on  her  death  or  marriage,  whichever  should 
first  happen,  or  on  her  death  without  issue,  the  property 
should  go  over.  An  illegal  condition  (as  Wigram,  V.C., 
decided,  2  Hare,  570)  in  general  restraint  of  marriage 
having  been  imposed  as  to  the  life  interest,  it  followed 
that  the  same  condition  was  void  as  to  the  cAiJdm'i 
interest,  and  that,  therefore,  the  children  were  entitled  to 
the  fund  in  court. 

This  was  an  appeal  from  a  decision  of  Kekewich,  J. 

William  Bennoldson,  by  his  will  dated  the  4th  of 
November,  1834,  gave  and  bequeathed  his  residuary 
personal  estate  to  his  trustees  upon  trust  for  hi 
daughter,  Margaret  Bennoldson,  on  attaining 
twenty-one  or  marrying,  for  her  separate  use  for  life, 
and  after  her  death  in  trust  for  all  and  every  her 
ohild  and  children  as  therein  mentioned,  and  in 
default  of  such  Issue  upon  trust  for  certain  other 
persons. 

By  a  codicil,  dated  the  30th  of  October,  1836,  the 
testator  declared  that,  in  consequence  of  the  con- 
tinued nervous  debility  of  his  said  daughter  Margaret, 
his  will  was  that  she  should  not  at  any  time  contract 
matrimony,  and  in  case  of  the  marriage  or  death  of 
InVsaid  daughter  there  was  a  gift  over  of  his  residuary 
estate  to  the  persons  taking  under  the  gift  over  in 
his  will. 

Margaret  Bennoldson  survived  her  father,  and  in 
1842  married  Robert  Linkson.  Shortly  afterwsrdi 
a  suit  was  instituted  for  the  administration  of  the 
testator's  estate,  and  Wigram,  Y.C.,  decided  that  the 
limitation  over  by  the  codicil,  being  in  general 
restraint  of  marriage,  was  void  as  to  the  life  interest 
of  the  daughter:  see  2  Hare,  570.  The  question 
whether  the  interest  in  remainder  bequeathed  to  the 
children  of  the  daughter  by  the  will  was  revoked  by 
the  codicil  was  expressly  left  open  by  the  Vice- 
Chancellor. 

Mrs.  Linkson  died  on  the  10th  of  June,  1894, 
having  had  ten  children  by  her  marriage,  of  whom 
six  were  still  living.  The  testator's  residuary  estate 
was  represented  by  a  sum  of  £4,561  4s.  6cL  New 
Consols  paid  into  court  to  the  credit  of  the  action. 
The  persons  entitled  under  the  gift  over  petitioned 
for  the  payment  out  of  such  sum  to  them.  Keke- 
wich, J.,  decided  that  the  sum  in  court  must  be  paid 
out  to  the  six  surviving  children  in  equal  shares 
after  payment  of  the  oosts  of  all  parties. 

The  petitioners  appealed. 

Haldane,  Q.C.,  and  Hadleu,  for  the  appellants.— 
The  Vice-chancellor  intended  the  appellants,  as  the 
persons  entitled  under  the  sift  over,   to  have  the 

Property  on  marriage  or  death,  whichever  first 
appened,  and  the  testator  gave  it  to  them  on  hie 
daughter's  marriage  or  death  —  not  necessarily 
whichever  first  happened.  There  is  no  suspension 
of  the  gift  between  marriage  and  death :  the 
gift  vested  in  the  appellants  on  the  marriage. 
The  question  of  motive  must  be  disregarded  by  the 
court  in  construing  an  executed  instrument,  there 
being  nothing  executory.  The  gift  is  good,  however 
bad  the  motive  may  be,  and  there  is  nothing  in  the 
law  of  England  to  invalidate  the  gift :  Occleston  v. 
Fullalove,  22  W.  B.  305,  L.  B.  9  Ch.  App.  147  ;  Aycrst 
v.  Jenkins,  21  W.  B.  878,  L.  B.  16  Eq.  275.  There  is 
no  case  in  which  a  gift  to  A.,  going  over  to  B.  on  the 
marriage  of  C,  has  been  held  to  be  bad :  BtUairt  v. 
BeUairs,  22  W.  B.  942,  L.  B.  18  Eq.  510;  Scott  t. 
Tyler,  2  Dick.  712. 

Benshaw,  Q.  C,  and  Barnard  Lailey,  for  the  respond- 
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eats,  the  children. — " Death"  most  mean  without 
having  been  married :  the  testator  excludes  the  idea  of 
marriage  altogether,  having  forbidden  his  daughter 
to  many.  The  whole  codicil  is  on  the  footing  of  her 
marriage  being  forbidden.  "  Marriage  or  death  "  is 
not  an  alternative  expression :  the  clear  intention  was 
that  the  gift  should  go  over  on  marriage.  [They  were 
stopped  by  the  court.] 

Haldane,  Q.C.,  in  reply. — The  gift  became  vested  on 
the  testator's  death.  The  interest  was  suspended  during 
the  daughter's  lifetime,  and  the  possession  accelerated 
on  her  death  or  marriage.  The  children  never  took  any 
interest  at  all ;  it  is  not  a  case  of  the  interest  being 
divested.  The  interposition  of  the  life  interest  does 
not  suspend  the  vesting.  The  true  effect  is  to  remove 
the  disposition  in  the  will  in  favour  of  the  ohildren, 
and  substitute  by  the  codicil  the  disposition  in  favour 
of  the  appellants. 

Lord  Halsbttbt. — I  am  of  opinion  that  this  appeal 
must  be  dismissed*  Notwithstanding  all  that  we  have 
heard,  the  question  turns  on  a  very  narrow  point  of 
construction.  If  we  were  reading  this  codicil  as  an 
original  and  independent  document,  Mr.  Haldane's 
construction  might  be  right,  but  we  have  to  read  the 
will  and  the  codicil  together.  The  testator  tries  to 
impose  a  condition  that  his  daughter  Margaret  shall 
not  marry.  The  true  construction  of  the  instruments 
is  that  on  her  death  or  marriage,  whichever  shall  first 
happen,  or  on  her  death  without  issue,  the  property 
shall  go  over.  She  has  not  died  without  issue,  and  a 
condition  was  imposed  to  vest  the  property  elsewhere 
on  her  marriage.  That  is  an  illegal  condition ;  the 
law  will  not  allow  such  a  condition,  and  therefore  the 
original  gift  to  the  children  of  Margaret  takes 
effect. 

Ldtolbt,  L.J. — I  am  of  the  same  opinion,  though 
I  was  much  struck  with  the  ingenuity  of  the  reply. 
If  you  could  throw  the  will  into  the  fire,  and  treat 
the  codicil  as  the  original  will,  Mr.  Haldane  would 
no  doubt  be  right;  but  we  cannot  do  that;  we  must 
read  the  will  and  the  codicil  together.  By  his  will 
the  testator  gives  his  residuary  estate  to  his  daughter 
Margaret  for  her  life,  with  remainder  over  to  her 
children,  but  by  the  codicil  he  says  that  for  the 
reasons  there  stated  his  will  was  that  she  should  not 
marry.  Now  his  object  was  unmistakable ;  in  case 
of  marriage  or  death  the  estate  was  to  go  over ;  but 
it  cannot  go  over  in  the  event  which  has  happened, 
and  if  not  in  that  event,  can  it  go  over  at  all  ?  I 
think  not.  If  we  could  start  from  this  codicil  Mr. 
Haldane's  contention  would  be  right.  We  accept 
the  Vice-Chancellor's  decision  and  apply  it  to  the  will. 
It  could  not  have  been  the  testators  intention  that 
file  appellants  should  have  the  property  in  the  events 
which  have  happened. 

A.  L.  Smith,  L.  J.— The  Vioe-Chanoellor  held  that 
the  condition  imposed  was  a  restraint  on  marriage  in 
general,  and  could  not  be  enforced,  therefore  the 
original  will  remained  in  force.  The  result  is  that 
the  appellants  never  took  at  all,  and  the  children  of 
Hargaret  are  now  entitled. 

Appeal  dismissed,  with  cost*. 

Solicitors  for  the  appellants,  A.  W.  Pearce,  for 
Pearced;  Keele,  Southampton. 

Solicitors  for  the  respondents,  Eaynes  &  Claremont. 


W&)  ©outt  of  $u0ttce. 

33£5:}        ~~         Apri16'26- 

Wilmeb  v.  MoNamaba  &  Co.  (Looted),  (a.) 

Company — Capital— Dividend— Depreciation  of  capital 
— Liability  of  company  to  make  good  same  out  of 
profits  on  year's  working. 

The  articles  of  a  company  provided  that  the  profits 
made  during  the  financial  year  should  he  applicable  to 
the  payment  of  dividends  on  the  shares  of  the  company, 
and  that  no  dividend  should  be  payable  except  out  of 
profits  arising  out  of  the  business  of  the  company. 

At  the  end  of  a  financial  year  the  value  of  the  assets 
of  the  company,  including  the  goodwill,  were  less  than 
the  nominal  capital  of  the  company,  but  the  profit  and 
loss  account  showed  a  balance  of  profit  after  all  proper 
and  usual  allowances  had  been  made.  No  allowance  was 
made  for  depreciation  in  the  value  of  the  goodwill. 

On  a  motion  to  restrain  the  company  from  applying 
the  said  balance  of  profit  in  payment  of  dividends  so 
long  as  the  value  of  the  company's  assets  was  less  than 
the  nominal  amount  of  its  capital, 

Held,  thatthe  word  "profits  "in  the  articles  was  intended 
to  mean  the  excess  of  receipts  over  the  expenditure  properly 
attributable  to  the  year;  that  the  depreciation  in  the 
value  of  the  goodwill  was  loss  of  fixed  capital ;  that  the 
company  was  not  bound  to  make  any  allowance  in  respect 
of  such  depreciation,  and  was  acting  within  its  powers 
in  applying  the  said  balance  of  profit  in  payment  of  a 
dividend  on  its  shares. 

Motion. 

This  was  a  motion  on  behalf  of  the  ordinary  share- 
holders of  the  defendant  company  asking  for  an 
injunction  to  restrain  the  directors  from  acting  upon 
a  resolution  passed  at  a  general  meeting  of  the 
company  that  a  sum  of  £5,816  12s.  6d.  should  be 
applied  in  payment  of  a  dividend  to  the  preference 
shareholders,  and  also  from  declaring  or  paying  any 
dividend  for  the  year  ending  the  30th  of  June,  1894. 
The  real  object  of  the  action,  which  was  a  friendly 
one,  was  to  ascertain  whether  or  not  the  dividend  in 
question  could  be  lawfully  paid. 

The  company  was  formed  in  1887  with  the  objects 
(1)  of  acquiring  the  business  of  carriers,  theretofore 
carried  on  under  the  firm  or  style  of  Arthur 
MoNamara  &  Co.;  (2)  of  carrying  on,  developing, 
and  extending  the  business  thus  to  be  acquired,  and 
generally  of  carrying  on  the  business  of  general 
carriers.  The  capital  of  the  company  was  to  be 
£120,000,  divided  into  12,000  shares  of  £10  each,  of 
which  7,000  shares  were  to  be  preference  shares, 
entitling  the  holders  thereof  to  a  fixed  preferential 
cumulative  dividend  at  the  rate  of  8  per  cent,  per 
annum  on  the  capital  paid  up  thereon,  and  the 
remaining  5,000  were  to  be  ordinary  shares,  the 
holders  whereof  were  to  take  all  the  surplus  profits 
subjeot  to  the  payment  of  the  said  preferential  divi- 
dend and  subject  to  the  company's  articles  of 
association. 

The  material  articles  were : 

116.  Subjeot  to  the  provisions  of  these  presents  the 
profits  made  during  the  financial  year  or  other  period 
comprised  in  the  accounts  submitted  to  each  ordinary 
general  meeting  shall  be  applicable  first  to  the 
payment  of  the  fixed  preferential  dividend  on  the 
preference  shares  to  the  dose  of  that  year  or  other 
period,  and  the  surplus  shall  be  applicable  to  the 
payment  of  dividends  on  the  ordinary  shares. 

(a.)  Reported  by  Arthur  Morton,  Esq.,  Barrister- 
at-Law. 
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117.  No  dividend  shall  be  payable  except  out  of 
profits  arising  out  of  the  business  of  the  company, 
and  capital  paid  up  in  advance  of  calls  shall 
not,  whilst  carrying  interest,  confer  a  right  to  a 
dividend. 

118.  The  directors  may,  if  they  think  fit,  from 
time  to  time  determine  on  and  declare  an  interim 
dividend  to  be  paid  to  the  members. 

119.  The  directors  may,  before  recommending  any 
dividend,  set  aside  out  of  the  profits  of  the  company 
such  sum  as  they  may  think  proper  as  a  reserve  fund 
not  exceeding  10  per  cent,  of  such  profits.  Providing 
always  that  the  action  of  the  directors  in  setting  aside 
such  sum  as  a  reserve  fund  be  approved  by  the 
company  at  the  ordinary  general  meeting  held  next 
after  the  same  shall  have  been  so  set  aside.  This 
reserve  fund  shall  be,  at  the  discretion  of  the  directors, 
applicable  for  meeting  contingencies,  for  the  gradual 
liquidation  of  any  debt  or  liability  of  the  company, 
or  for  repairing  or  niaintaining  the  works  and  for 
preserving  in  efficiency  the  stock  and  plant  connected 
with  the  business  of  the  company,  or  any  part 
thereof,  or  shall,  with  the  sanction  of  the  company 
in  general  meeting,  be  as  to  the  whole  or  in  part 
applicable  for  equalizing  dividends  or  for  distribution 
by  way  of  bonus  among  the  members  of  the  company 
for  the  time  being  on  such  terms  and  in  such  manner 
as  the  company  in  general  meeting  shall  from  time  to 
tini**  determine. 

124.  The  directors  shall  cause  true  accounts  to  be 
kept — (a)  of  the  stock-in-trade  of  the  company ;  (b) 
of  the  sums  oi  money  received  and  expended  by  the 
company,  and  the  matter  in  respect  of  which 
such  receipt  and  expenditure  takes  place ;  and  (c)  of 
the  assets  and  liabilities  of  the  company. 

126.  The  directors  shall  lay  before  the  court  in 
general  meeting  (commencing  with  the  ordinary 
general  meeting  in  the  year  1888)  a  statement  of  the 
income  and  expenditure  for  the  past  year  made  up  to 
the  30th  day  of  June  then  last  past.  The  statement 
so  made  shall  show,  under  the  most  convenient  heads, 
the  amount  of  gross  income,  distinguishing  the 
several  sources  from  which  it  has  been  derived,  and 
the  amount  of  gross  expenditure,  distinguishing  the 
expense  of  the  establishment  salaries  and  other  like 
matter.  Every  item  of  expenditure  fairly  chargeable 
against  the  year's  income  shall  be  brought  into 
account,  so  that  a  just  balance  of  profit  and  loss  may 
be  laid  before  the  meeting ;  and  in  oases  where  any 
item  of  expenditure,  which  may  in  fairness  be  distri- 
buted over  several  years,  has  been  incurred  in  any 
one  year,  the  whole  amount  of  such  item  shall  be 
stated,  with  the  addition  of  the  reasons  why  only  a 
portion  of  such  expenditure  is  charged  against  the 
income  of  the  year. 

127.  A  balance-sheet  shall  be  made  out  in  every 
year  and  laid  before  the  company  in  general  meeting 
(commencing  with  the  ordinary  general  meeting  in 
1888),  and  such  balance-sheet  shall  contain  a  sum- 
mary of  the  property  and  liabilities  of  the  company 
arranged  under  the  heads  appearing  in  the  form 
annexed  to  Table  A  in  the  1st  Schedule  to  the 
Companies  Act,  1862,  or  as  near  thereto  as  circum- 
stances will  admit. 

Uy  an  agreement  dated  the  8th  of  July,  1887,  the 
company  agreed  to  purchase  and  take  over  as  from 
the  1st  of  July,  1887,  the  aforesaid  business  of  Arthur 
McNamara  &  Co.,  and  the  goodwill  thereof,  together 
with  the  leasehold  hereditaments,  plant,  stock,  &c., 
generally  used  in  and  belonging  to  the  said  business 
for  the  consideration  of  £54,000  in  cash,  and  the 
allotment  to  the  vendor  or  his  nominees  of  5,000 
ordinary  £10  shares  in  the  capital  of  the  company, 
which  were  +o  be  deemed  to  be  fully  paid  up.  Cer- 
tain stores  and  other  property,  not  material  to  be 


here  set  out,  were  to  be  paid  for  at  cost  price  to  the 
persons  who  supplied  the  same*    The  whole  of  the 
7,000  preference  snares  were  subscribed  for  and  issued 
and  fully  paid  up  in  cash,  and  out  of  the  £70,000    i 
which  thus  came  into  the  hands  of  the  company 
£54,000  were  paid  to  the  vendor  under  the  agree- 
ment of  the  8th  of  July,  1887,  and  after  certain  other    j 
payments  the  balance  was  partly  invested  and  partly    : 
placed  on  deposit.    The  5,000  ordinary  shares  were    ! 
allotted    as    fully    paid   up    to    the   vendor  or  his 
nominees. 

For  the  year  ending  the  30th  of  June,  1888,  u  j 
allowance  was  made  in  the  accounts  for  depreciation 
on  leases,  goodwill,  and  plant  of  £3,810,  and  in  each 
of  the  years  ending  the  30th  of  June,  1889,  1890,  sad 
1891  an  allowance  of  £2,000  was  made  for  the  lib 
purpose.  In  all  those  years  (down  to  and  including 
the  year  ending  the  30th  of  June  1892)  substantial 
charges  were  made  against  income  for  van  main- 
tenance, horse  renewal,  and  repairs  to  buildings.  In 
the  spring  of  1893  a  valuation  made  by  order  of  the 
directors  showed  the  total  value  of  the  assets  of  the 
company  (exclusive  of  the  goodwill)  to  be  in  round 
figures  £62,800.  The  goodwill  was  estimated  st 
£20,000,  whilst  the  liabilities  to  creditors  amounted  - 
in  round  figures  to  £12,400,  leaving  a  balance  of 
£70,400  on  the  credit  side. 

In  the  year  ending  the  30th  of  June,  1894,  the  vah» 
of  the  assets  (including  goodwill  estimated  as  before) . 
was  found  to  be  £86,750,  the  liabilities  to  creditor  j 
£10,500,  leaving  a  surplus  of  £76,250  in  rosai' 
figures.  The  receipts  (after  allowing  for  hom 
renewal  £5,025.  for  van  maintenance  £3,753,  and 
repairs  to  buildings  £334)  exceeded  the  expenditure 
by  £6,582.  After  deducting  a  sum  of  £200  fiff* 
depreciation  on  leases,  a  reserve  for  bad  debts,  6c* 
the  profit  and  loss  account  showed  a  sum  of 
£5,816  12s.  6d.  to  the  credit  of  profit.  At  a  meeting 
of  the  company  held  on  the  11th  of  September,  18*4* 
it  was  resolved  that  this  sum  be  applied  by  the  direo- 
tore  in  paying  a  dividend  to  the  preference  share*.1 
holders. 

The  object  of  the  motion  was  to  restrain  the  directcai 
of  the  company  from  acting  on  this  resolution, 
the  ground  that  until  the  loss  of  capital  had  * 
made  up  no  dividends  ought  to  be  paid.    The 
pany  was  solvent,  and  the  subject  in  dispute 
the  shareholders  alone.    A  scheme  had  been  p 
for  the  reduction  of  the  capital  of  the  company, 
it  had  fallen  through. 

Graham  Hastings,  Q.C.,  and  S.  0.  Backmaster, 
the  motion. — The  capital  ought  to  be  made  up " 
any  dividends  are  paid :  Lubbock  v.  The  British 
of  South  Americv,  41  W.  B.  103,  [1892]  2  Ch. 
The  remarks  of  Kay,  L.J.,  in  Verner  v.   The  G 
and  Commercial  Investment  Trust,  [1894]  2  Ch. 
268,  support  this  view.    True  the  company  in 
case  was  an  investing  company,  and  not  a  h 
company,  as  is  the  case  here,  but  his  remarks 
nevertheless. 

Buckley,    Q.C.,    and    Howard     Wright,    for 
company. — Lubbock  v.    The  British   Bank  of 
America  is  not  an  authority  for  the  proposition  t 
depreciation  in  a    company's    capital   ought  to 
debited  in  the  profit  and  loss  account :   Lee  v.  ' 
Neuchatel  AsphaUe  Co.,  37  W.  R.  821,  41  Ch.  D. 
and  Verner  v.  The  General  and  Commercial 
Trust. 

B.  Burleigh  Muir,  for  the  preference  sharehokkAf 
We  are  entitled  to  this  dividend.  It  is  being  paid  I 
of  profits,  and  not  out  of  capital. 


Hastings,  Q.C.,  in 
Co.  is  not  in  point. 


ly. — Lee  v.  Neuchatel 
that  case  the 
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High  Cotjbt. 


WlLMKE  V.  MCNAMAEA  &  Co.  (LIMITED).— BOLTON  V.  CURBS. 


High  Coubt. 


company  were  of  a  greater  value  at  the  time  of  the 
action  than  at  the  formation  of  the  company. 

Cur.  adv.  vult. 

April  26. — Stirling,  J.  (after  stating  the  facts, 
continued :). — The  question  for  me  to  decide  is  whether 
the  proposed  dividend  oan  be  lawfully  paid.  From 
an  affidavit  filed  by  the  secretary  of  the  company  it 
appears  that  the  horses  and  rolling  stock  of  the  com- 
pany have  been  folly  maintained  oat  of  income,  and 
are  now  of  greater  value  and  in  better  condition  than 
they  were  when  the  company  was  formed.  Nothing 
is  said  in  that  affidavit  as  to  the  value  of  the  lease- 
holds and  goodwill,  so  it  may  fairly  be  inferred  (as  I 
think)  that  these  are  now  of  less  value  than  when  the 
company  was  formed.  The  nominal  share  capital 
amounts  to  £120,000,  and  the  assets  fall  short  of  this 
by  upwards  of  £43,000.  Of  this  capital,  however, 
the  sum  of  £70,000  only  was  raised  in  cash ;  the 
balance  of  £50,000  was  issued  in  payment  to  one 
vendor  for  the  business,  &c.,  purchased  by  the  com- 
pany. Under  these  circumstances  the  case  of  Lee  v. 
Neuchatel  AsphaUe  Co.  applies  to  this  extent,  that  it  is 
.a  distinct  authority  that  dividends  may  be  paid 
although  the  assets  are  not  sufficient  to  make  up  the 
share  capital  (see  per  Cotton,  L.  J.,  41  Ch.  D.,  at  d.  15). 
Beyond  this  Lee  v.  Neuchatel  Co.  does  not  assist  in 
point  of  decision,  for  there  it  was  held,  as  a  con- 
clusion of  fact,  that  the  assets  of  the  company  were, 
at  the  period  in  question,  of  greater  value  than 
when  it  was  first  formed.  I  think,  however, 
as  has  already  been  pointed  out  and  acted  upon 
in  Verner  v.  General  Investment  Trust,  that  the 
Court  of  Appeal  there  laid  down  (see  [1894]  2 
Ch.,  p.  255)  principles  which  go  far  beyond  what 
was  required  for  the  decision  of  that  particular 
case,  ana,  among  others,  that,  in  determining  whether 
a  dividend  may  or  may  not  be  paid,  regard  is  to  be 
had  to  the  constitution  of  the  company  and  the 
articles  of  association.  As  it  is  put  by  Iindley,  L. J., 
in  the  same  case  (see  p.  265),  "  a  company  may  be 
formed  upon  the  principle  that  no  dividends  shall  be 
declared  unless  the  capital  is  kept  undiminished ;  or  a 
company  may  contract  with  its  creditors  to  keep  its 
capital  or  assets  up  to  a  given  value;  but  in  the 
absence  of  some  special  article  or  contract  there  is  no 
law  to  this  effect"  Later  on  he  adds:  "Even  a 
sinking  fund  to  replace  lost  capital  by  degrees  is  not 
required  by  law." 

In  the  present  case  no  contract  with  creditors  has 
been  brought  to  my  notice.  I  have  therefore  only  to 
consider  the  articles  of  association,  which  closely 
resemble  those  in  Table  A  of  the  1st  schedule  to  the 
Companies  Act,  1862.  Now,  article  117  says:  "No 
dividends  shall  be  payable  except  out  of  profits 
arising  out  of  the  business  of  the  company."  What 
are  the  profits  referred  to  P  On  this  point  the  follow- 
ing observations  of  Iindley,  L.J.,  are  to  be  borne  in 
mmd.  [His  lordship  here  read  from  the  judgment 
of  the  Lord  Justice,  [1894]  2  Ch.,  at  p.  266,  beginning 
at  the  words,  "It  has  been  already  said,"  and  pro- 
ceeded : — ]  Apart  from  the  use  of  the  word  "  profits  " 
in  article  1 17, 1  see  nothing  in  these  articles  which  could 
lead  to  the  inference  that  their  framers  intended  the 
capital  of  the  company  (or  rather,  assets  of  the  value 
of  those  acquired  by  the  company  at  its  formation)  to 
be  kept  up,  and  article  126  seems  to  me  to  show  that 
what  was  contemplated  as  " profits"  was  the  excess 
of  receipts  over  all  expenditure  properly  attributable 
to  the  year.  This  view  appears  to  have  been  acted 
upon  in  Bolton  v.  Natal  Land  and  Colonization  Co., 
[1892]  2  Ch.  124,  40  W.  B.  Dig.  37. 

It  is  necessary,  however,  to  consider  whether  the 
depreciation  of  goodwill  and  leases  is  to  be  treated  as 
loss  of  "fixed*  capital,  or  of  "floating  or  circu- 


lating "  capital.  Depreciation  of  goodwill  seems  to 
me  to  be  loss  of  "fixed"  capital.  It  closely 
resembles  the  loss  which  a  railway  company  might 
be  said  to  suffer  if  it  were  found  that  the  line  which 
was  made  say  ten  years  before  at  a  certain  cost  could 
now  be  made  for  a  much  smaller  amount.  On  this 
point  I  refer  to  what  is  said  in  Lee  v.  Neuchatel 
Aephalte  Co.  by  Iindley,  L.J.,  at  pp.  22-3  (41  Ch.  D.), 
and  by  Lopes,  L.J.,  at  pp.  26-7.  I  think,  therefore, 
that  the  balance-sheet  cannot  be  impeached  by  reason 
of  its  not  charging  anything  against  revenue  in  respect 
of  depreciation  of  goodwill. 

I  confess  that  I  have  felt  more  doubt  whether  the 
sum  actually  charged  for  depreciation  of  leaseholds — 
viz.,  £200— is  sufficient.  The  evidence  filed  on  behalf 
of  the  plaintiff  does  not,  however,  in  any  way 
ohallenge  the  accuracy  of  the  accounts  rendered  by 
the  directors,  nor  was  it  suggested  in  argument  that 
they  were  improperly  framed.  I  must  take  it,  there- 
fore, that  the  amount  thus  charged  is  that  which,  in 
the  judgment  of  the  directors,  honestly  exercised, 
ought  fairly  to  be  charged  against  the  year's  income. 
Under  these  cirouuistanoes  I  think  that  a  case  has  not 
been  made  such  as  would  justify  the  grant  of  an 
injunction. 

My  attention  was  pointedly  called  to  the  opening 
sentences  of  the  judgment  delivered  by  Kay,  L.J.,  in 
Verner  v.  General  and  Commercial  Investment  Co., 
[1894]  2  Ch.,  at  p.  268.  The  observations  there 
found  are  certainly  deserving  of  the  utmost  attention, 
and  I  have  carefully  considered  them.  They  appear, 
however,  to  be  mainly  directed  to  the  case  of  a  com- 
pany engaged  in  buying  and  selling,  and  one  not 
treated  by  the  Lord  Justice  himself  as  applicable  to 
the  case  actually  before  him,  where  the  business  of 
the  company  consisted  in  making  investments.  In 
the  present  case  the  defendant  company  carries  on 
the  business  of  carriers ;  it  does  not  buy  and  sell,  and 
such  loss  as  has  occurred  does  not  arise  from  the 
company  having  received  a  less  price  than  it 
originally  gave  for  a  portion  of  its  assets.  I  think 
that  under  these  circumstances  I  ought  not  to  apply 
the  observations  in  question  to  the  present  case,  any 
more  than  they  were  applied  by  Kay,  L.J.,  in  Verner 
v.  General  Investment  Co.  to  the  case  before  him. 
The  result  is  that  the  motion  must  be  refused,  and  I 
declare  that  the  resolution  of  the  11th  of  September, 
1894,  was  within  the  power  of  the  company,  and  the 
motion  being  treated  as  the  trial,  I  dismiss  the 
action. 

Motion  refused. 

Solicitors,  M.  William  C.  Smelt;  Freshfields  <fc 
Williams. 


Deo.  1,  3. 


Chan.  Div.  \ 
Bomer,  J.  J 

Bolton  v.  Cubes,  (a.) 

Trustee — Breach  of  trust  —  Request  of  beneficiary  — 
Equity  to  have  beneficiary's  interest  impounded  as 
against  subsequent  assignee — Removal  of  restraint  on 
anticipation— Trustee  Act,  1888  (51  <fc  52  Vict.  c.  59) 
s.  6— Trustee  Act,  1893  (56  <fc  57  Vict.  c.  53)  s.  45. 

Where  a  trustee  has  committed  a  breach  of  trust  at  the 
instigation  of  a  beneficiary,  his  equity  to  have  the  bene' 
ficiartfs  interest  impounded,  even  as  against  a  subsequent 
assignee  of  that  interest,  is  the  same  as  before  the  Trustee 
Acts,  1888  and  1893.  Those  Acts  have  not,  in  such  a 
case,  rendered  the  trustee's  rights  merely  statutory,  but 

(a.)  Reported   by   C.  Hebbebt  Bbown,  Esq., 
Barrister-at-Law. 
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Bolton  v.  Curbs. 


High  Count. 


have  enlarged  the  discretion  of  the  court.  The  refusal  of 
a  trustee,  when  committing  a  breach  of  trusty  to  take  a 
mortgage  of  a  beneficiary's  interest  as  additional  security 
for  the  improper  investment  does  not  constitute  a  waiver 
of  his  equity  to  have  the  beneficiary's  interest  impounded. 
The  court  will  be  loth  to  remove,  in  the  exercise  of  its 
discretion,  the  restraint  on  anticipation  of  the  interest' of 
a  married  woman  at  whose  request  a  trustee  has  com" 
mitted  a  breach  of  trust,  so  as  to  enable  such  interest  to 
be  impounded  to  recoup  the  trustee.  Such  removal  of 
restraint  on  anticipation  was  refused  where  the  married 
woman  did  not  know,  and  was  not  informed  by  the 
trustees,  that  the  transaction  was  a  breach  of  trust,  and 
had  participated  in  the  benefit  arising  from  the  breach 
of  trust. 

Ricketts  v.  Ricketts,  64  L.  T.  N.  8.  263,  39  W.  R. 
Dig.  243,  explained. 

Trial  of  action. 

On  the  25th  of  July,  1877,  a  settlement  was  executed 
on  the  marriage  of  a  Mr.  and  Mrs.  Blood.  The 
trustees  of  the  settlement  were  W.  E.  C.  Curre,  H.  R. 
Peake,  G.  T.  L.  Bolton,  and  J.  Browning.  By  this 
settlement  Mr.  Blood  settled  £5,000,  bearing  interest 
at  5  per  cent,  per  annum,  and  secured  by  a  mortgage 
of  certain  Irish  estates  belonging  to  him,  upon  trust 
for  himself  for  life,  and  after  his  death  for  his  wife  for 
life,  and  after  the  death  of  the  survivor  upon  the 
usual  trusts  for  the  issue  of  the  marriage. 

Mrs.  Blood  settled,  inter  alia,  a  legacy  of  £5,000  to 
which  she  was  entitled  under  her  father's  will,  upon 
trust  for  herself  for  life,  for  her  separate  use  without 
power  of  anticipation,  and  after  ner  death  for  her 
husband  for  life  or  until  forfeiture  as  therein  men- 
tioned, and  thereafter  upon  the  usual  trusts  for  the 
issue  of  the  marriage. 

The  legacy  of  £5,000  settled  by  Mrs.  Blood  was 
satisfied  by  the  transfer  to  the  trustees  of  the  settle- 
ment of  a  sum  of  Consols.  The  trustees  subsequently 
sold  the  Consols  and  invested  the  proceeds  in  the  pur- 
chase in  their  names  of  £4,000  Great  Western  Railway 
5  per  Cent.  Rent-Charge  Stock. 

In  the  year  1885  Mr.  Blood,  being  in  embarrassed 
circumstances,  requested  the  trustees  to  sell  the  Great 
Western  Stock  above  mentioned,  and  to  advance  to 
him  the  proceeds  on  the  security  of  an  equitable  mort- 
gage of  nis  Irish  estates,  subject  to  the  above-men- 
tioned mortgage  for  £5,000  and  some  other  charges. 
The  trustees  acceded  to  this  request,  and  sold  the  said 
£4,000  Great  Western  Stock  for  £5,372  17s.  6d.,  which 
sum  they  advanced  to  Mr.  Blood  on  the  security  of  a 
mortgage  of  his  said  Irish  estates  dated  the  23rd  of 
March,  1885.  The  trustees  at  the  time  declined  an 
offer  made  to  them  by  Mr.  Blood  of  a  mortgage  on  his 
life  interest  in  the  £5,000  settled  by  him  by  way  of 
additional  seourity  for  the  £5,372  17s.  6d.  The 
written  oonsent  of  Mrs.  Blood  to  this  change  of  invest- 
ment was  obtained,  but  the  trustees  did  not  inform 
her,  nor  was  she  aware  of  the  fact,  that  the  transac- 
tion constituted  a  breach  of  trust. 

The  Great  Western  Stock  above  mentioned  was 
within  the  range  of  investments  authorized  by  the 
settlement,  but  an  investment  on  equitable  or  second 
mortgage  was  not  so  authorized. 

In  the  month  of  August,  1893,  Mr.  Blood  assigned  to 
Catherine  J.  Studdert,  one  of  the  defendants,  for  valu- 
able consideration  his  life  interest  in  the  £5,000  settled 
by  him  as  aforesaid.  The  defendant  Mrs.  Studdert  had 
notice  of  the  mortgage  of  the  23rd  of  March,  1885,  and 
also  that  the  amount  then  advanced  formed  part  of  the 
funds  settled  by  the  said  marriage  settlement ;  and  it 
was  stated  to  her  solicitors  by  tne  trustees  that  Mr. 
Blood's  life  interest  was  unincumbered  except  to  the 
extent  of  £500,  which  sum  was  intended  to  be  paid 
off. 


J.  Browning  died  insolvent ;  and  G.  T.  L.  Bolton, 
who  survived  him,  died  in  May,  1893,  the  plaintiff 
being  his  legal  personal  representative.  The  other 
two  trustees,  the  defendants  Curre  and  Peake,  gsfe 
notice  to  the  plaintiff  that  the  estate  of  Bolton  ww 
liable  to  make  good  the  loss  arising  from  the  breach  of 
trust  above  mentioned.  This  action  was  thereupon 
commenced  by  the  plaintiff  against  Carre  and  Peib, 
Mr.  and  Mrs.  Blood,  E.  M.  Blood  the  only  child  of 
the  marriage,  and  Mrs.  Studdert  the  assignee  of  Mr. 
Blood's  life  interest,  claiming  that  the  sum  of  £4,000 
Great  Western  Stock  sold  in  breach  of  trust  and. 
advanced  to  Mr.  Blood  as  above  mentioned  should  b» 
replaced,  and  that  any  moneys  expended  in  replacing 
the  same,  with  interest,  should  be  recouped  by  or  rat 
of  the  property  of  the  beneficiaries  at  whose  request* 
and  for  whose  benefit  the  breach  of  trust  was  < 
mitted. 

In  June,  1804,  under  an  order  of  the  court, 
plaintiff  and  the  defendant  trustees  paid  into  court  tin 
sum  of  £5,372  17s.  6cL,  being  the  proceeds  of  sale  oi 
the  £4,000  Great  Western  Stock  above  mentioned. 

By  his  statement  of  claim  the  plaintiff  claimed  I 
declaration  that  he  was  entitled  to  a  lien  upon  Mr, 
Blood's  life  interest  under  the  settlement  for  tin 
moneys  expended  in  replacing  the  £4,000  Greel 
Western  Stock,  and  that  in  respect  of  such  Hen  he  wti 
entitled  to  priority  over  the  defendant  Mrs.  Studded 
the  assignee  of  Mr.  Blood's  life  interest  Hie  ak 
claimed  that  Mrs.  Blood's  life  interest  under 
settlement  should  be  impounded  by  way  of  indemnifc 
to  himself  and  the  defendant  trustees  against  thai 
liability  to  replace  the  stock. 

Neville,  Q.C.,  and  F.  L.  Wright,  for  the  plaintiff.- 
This  action  is  to  enforce  the  right  of  the  trustee!  ' 
be  recouped  out  of  Mr.  and  Mrs.  Blood's  life  inters 
under  the  settlement,  under  the  Trustee  Act,  1893. 
45,  which  is  substantially  a  re-enactment  of  tl 
Trustee  Act,  1888,  s.  6.  The  breach  of  trust  w 
instigated  by  Mr.  Blood,  with  his  wife's  concurrence 
and  the  change  of  investment  was  consented  to  * 
both  husband  and  wife,  who  have  enjoyed  the ' 


of  income  arising  therefrom.     [They  referred  to  Ail 
v.   Bidehalgh,  3  W.  R.  344,  7  De  G.  M.  AG.  1W 
DoeHng  v.  Doering,  37  W.  R.  796,  42  Ch.  D.  203; 
re  Somerset,  42  W.  R.  145,  [1894]  1  Ch.  231 ;  GriJ 
v.  Hughes,  40  W.  R.  524,  [1892]  3  Ch.  105.]    The 
sion  in  Ricketts  v.  Ricketts,  64  L.  T.  N.  S.  263,  was 
the  special  facts  of  that  case  and  is  not  applicable 
the  present.      Mrs.  Studdert  can  stand  in  no  br" 
position  than  Mr.  Blood,  from  whom  she  took 
assignment. 

J.  R.  Brooke,  for  the  defendants  Curre  and 

BetheU,  for  the  defendant  E.  M.  Blood,  tne  < 
ohild  of  the  marriage. 

Butcher,  for  the  defendants  Mr.  and  Mrs.  Blood. 
Mr.  Blood's  life  interest  has  been  assigned  to  I 
defendant  Mrs.  Studdert     As  to  Mrs.  Blood,  site  e 
restrained  from  anticipating,  and  the  Uuatees 
to  have  proteoted  her  interest.    Her  consent  to  1 
change  of  investment  was  merely  formal,  and 
had  no  knowledge  that  it  constituted  a  " 
trust.    The  court  will  not  under  these 
impound  her  life  interest :  Ricketts  v.  Ricketts  ; 
v.  Sawyer,  33  W.  R.  103,  28  Ch.  D.  595. 

Fellows,  for  the  defendant  Mrs.  Studdert---! 
rights  of  trustees  to  be  indemnified  by  benefidi 
are  not,  since  the  passing  of  the  Trustee  Act,  1888* 
re-enacted  by  the  Trustee  Act,  1893,  equitable,  1 
statutory ;  and  before  such  rights  can  attach  an  or 
of  the  court  must  be  made  impounding  the  * 
of  the  beneficiaries.     No  order  had  " 
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proceedings  taken  to  impound  Mr.  Blood's  life  interest 
at  the  time  when  it  was  assigned  to  Mrs.  Studdert, 
and  no  claim  by  the  trustees  can  affeot  her  title :  In 
re  Somerset ;  In  re  Knapman,  30  W.  B.  395, 18  Ch.  D. 
300 ;  Priddy  v.  Rose,  3  Mer.  86 ;  Woodyatt  v.  Greeley, 
8  Sim.  180.  Mrs.  Studdert  is  not  a  beneficiary  within 
section  45  of  the  Trustee  Act,  1893.  Her  solicitors 
were  not,  when  the  assignment  was  made,  informed 
of  all  the  circumstanoes.  The  trustees  weired  their 
equity  against  Mr.  Blood  when  they  refused  his  offer 
of  his  life  interest  by  way  of  additional  security,  and 
they  cannot  now  set  up  their  equity  against  Mrs. 
Studdert,  who  took  an  assignment  of  the  life  interest 
for  valuable  consideration. 

Neville,  Q.C.,  replied. 

Bomer,  J. — First,  as  to  the  claim  against  the  life 
interest  of  the  defendant  Mr.  Blood,  now  assigned  to 
Mrs.  Studdert.  He  instigated  the  breach  of  trust 
and  received  the  money  advanced  in  pursuance  of  it, 
and  became  a  debtor  to  the  estate  in  respect  of  that 
money.  The  trustees  would  dearly  have  a  right  to 
have  his  life  interest  impounded  under  the  circum- 
stances if  he  still  retained  that  interest.  It  is  also,  I 
think,  clear  that  before  the  passing  of  the  Trustee 
Act,  1888,  the  equity  of  the  trustees  and  of  the  other 
beneficiaries  against  the  life  interest  would  affeot  it 
in  the  hands  of  Mrs.  Studdert,  who  purchased  it 
subsequently  to  the  breach  of  trust.  But  it  is  now 
contended  on  her  behalf  that  section  6  of  the  Trustee 
Act,  1888,  substantially  re-enacted  by  section  45  of 
the  Trustee  Act,  1893,  has  altered  the  law. 

It  is  said  that  the  law  as  to  impounding  interests 
is  now  contained  in  those  sections,  that  the  formerly 
existing  law  on  the  subject  was  put  an  end  to  by  the 
Act  of  1888,  and  that  by  section  6  of  the  Act  of  1888, 
and  section  45  of  the  Act  of  1893,  the  impounding  is 
now  put  absolutely  in  the  discretion  of  the  court; 
and  that,  consequently,  the  iuterest  of  a  beneficiary 
is  not  affected  by  any  equity  in  favour  of  the  trustees 
until  the  court  orders  that  interest  to  be  impounded. 
The  consequence  of  this  would  be  that  Mrs.  Stud- 
dert would  be  entitled  to  hold  her  purchased  interest 
free  from  any  claim  by  the  trustees.  But  I  think 
this  contention  cannot  be  sustained.  In  my  opinion, 
section  6  of  the  Act  of  1888  was  intended  to  enlarge 
the  power  of  the  court  as  to  indemnifying  trustees, 
and  not  to  curtail  the  previously  existing  rights  and 
remedies  of  trustees,  or  to  alter  the  law  except  in 
the  direction  of  giving  greater  power  to  the  court. 
The  discretion  given  to  the  court  by  that  section  as 
to  impounding,  is  a  judicial  discretion ;  and  if  before 
the  Act  the  court  would  in  a  proper  case  enforce  the 
equity  of  the  trustee  by  impounding  the  interest  of  a 
beneficiary  in  the  hands  of  an  assignee,  the  court 
ought  to  do  the  same  in  a  similar  case  since  the  Act. 
It  was  also  said  on  Mrs.  Studdert's  behalf  that  in  some 
way  the  trustees'  equity  against  Mr.  Blood's  life 
interest  was  waived  or  lost  owing  to  their  not 
having  taken  an  express  charge  on  his  life  interest  as 
originally  offered  by  him.  But  I  do  not  think  that 
the  fact  that  they  did  not  take  an  express  charge 
could  be  treated  as  an  abandonment  of  the  right  to 
enforce  the  equity;  and  I  hold  that  there  was  no 
intention  of  abandoning  and  no  abandonment  of  the 
equity.  Nor  do  I  see  that  the  trustees  have  lost 
their  rights  because  of  any  answers  to  the  inquiries 
by  Mrs.  Studdert's  solicitors  in  contemplation  of  her 
purchase.  No  untrue  statement  or  unfair  oonduot  on 
the  part  of  the  trustees  is  proved,  and  I  do  not 
think  that  the  trustees  are  estopped  by  the 
correspondence  at  that  time,  from  now  raising  their 
present  claim.  Moreover,  Mrs.  Studdert,  when  she 
bought  the  life  interest,  knew  of  the  mortgage  by 
Mr.  Bloody  and  that  he  was  a  debtor  in  respect  of 


the  money  borrowed;  and  she  took  subject  to  the 
equities  whioh  arose.  For  these  reasons  I  hold  that 
the  trustees'  right  to  have  the  interest  of  Mr.  Blood 
impounded  is  established,  and  that  the  life  interest 
must  be  impounded  accordingly. 

Next,  as  to  the  life  interest  of  Mrs.  Blood  which 
she  is  restrained  from  anticipating.  All  that  that 
lady  has  done  in  the  matter  of  the  breach  of  trust 
was  to  consent  in  writing  to  the  change  of  investment. 
She  did  not  instigate  it,  or  in  fact  know  that  the  new 
investment  was  a  breach  of  trust.  Under  these  cir- 
cumstanoes, in  the  exercise  of  my  judicial  discretion, 
I  shall  not  remove  the  restraint  on  anticipation  in 
order  that  the  trustees  may  impound  her  life  interest. 

I  desire  to  say  a  word  about  my  decision  in  the  case 
of  Ricketts  v.  Ricketts,  which  appears  to  have  been 
misunderstood.  No  general  rule  was  in  that  case 
laid  down  to  the  effect  that  a  trustee  who  has 
knowingly  committed  a  breach  of  trust  can  never 
have  his  beneficiary's  interest  impounded.  But  one 
of  the  facts  to  be  borne  in  mind  by  the  court  in 
the  exercise  of  its  discretion  is  whether  the  breach 
of  trust  was  committed  by  the  trustee  know- 
ingly ;  and  in  that  case,  the  trustee  having  acted 
knowingly,  and  having  regard  to  the  other  circum- 
stances of  the  case,  I  refused  to  remove  the  restraint 
on  anticipation  in  favour  of  the  trustees.  I  adhere 
to  what  I  said  then,  and  I  do  not  think  a  trustee 
should  be  allowed  deliberately  to  commit  a  breach  of 
trust  at  the  request  or  with  the  consent  of  a  bene- 
ficiary restrained  from  anticipation,  in  the  expectation 
that  the  court  will  afterwards  remove  the  restraint 
on  anticipation  and  give  him  a  security  for  the  breach 
of  trust  which  at  the  time  he  had  no  right  to  look  to. 
The  restraint  on  anticipation  would  be  practically 
rendered  inoperative  if  such  were  the  practice  of  the 
court.  For  these  reasons  I  decline  to  allow  the 
trustees  to  impound  Mrs.  Blood's  life  interest. 

Solicitors,  Patersons,  Snow,  &  Co,,  for  Wilson, 
Wright,  &  Wilsons,  Preston;  Booty  &  Bayliffe ; 
Latiey  &  Hart;  H.  Wharton. 


Chan.  Div.  ]  F  b  27     Marcn  6   13, 

Vaughan  Williams,  J. J  *       '  auuiM  °'  *"• 

In  re  New  Oriental  Bank  Corporation  (No.  2).  (a.) 
Company — Winding  up— Lease— Bankruptcy— Proof- 
Claim  by  lessee — Future  and  contingent  liability  under 
lease— Judicature  Jet,  1875  (38  db  39  Vict.  c.  77),  s.  10. 

A  limited  company  were  lessees  under  a  lease  for  a 
term  of  fourteen  years  at  a  quarterly  rent  determinable 
at  the  end  of  seven  years,  they  paying  the  rent  and  per- 
forming and  observing  the  covenants  in  the  lease  down  to 
the  date  of  the  determination  of  the  term.  The  company 
went  into  liquidation  before  the  end  of  the  seven  years 
and  was  insolvent. 

Held,  that  the  lease  was  a  subsisting  lease;  that 
Hardy  v.  Fothergill,  37  W.  R.  177,  13  App.  Cos.  351, 
had  no  application,  and  that  the  principle  of  In  re  Hay  tor 
Granite  Co.,  14  W.  R.  186,  L.  R.  I  Ch.  App.  77,  and 
Horsey's  Claim,  16  W.  R.  577,  L.  R.  5  Eq.  561, 
applied. 

Summons. 

The  above-named  corporation  were  lessees  under  a 
lease,  dated  in  October,  1890,  for  fourteen  years, 
from  the  1st  of  April,  1890,  at  a  yearly  rent.  The 
lease  contained  covenants  by  the  lessees  to  pay 
the  rents  and  to  keep  the  premises  in  repair,  and 

(a.)  Reported  by  Y.  de  S.  Fowxe,  Esq.,  Barrister- 
at-Law. 
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provided  that  the  lessees  might  determine  the  lease  at 
the  end  of  the  seventh  year  of  the  term  by  giving  six 
months'  notice  in  writing,  thev  paying  the  rent  and 
performing  and  observing  the  covenants  by  the 
lessees  contained  in  the  lease  np  to  the  date  of  the 
determination  of  the  term. 

The  corporation  entered  into  possession  and  paid 
rent  down  to  May,  1892. 

The  corporation  passed  in  June,  1892,  a  resolution 
for  voluntary  winding  up,  which  on  the  5th  of  July, 
1892,  was  continued  under  supervision  of  the  court. 
The  corporation  was  insolvent. 

The  liquidator  paid  rent  and  remained  in  posses- 
sion down  to  October,  1893,  when  he  went  out  of 
possession. 

The  lessors  took  out  the  present  summons  to  deter- 
mine what  amount  they  were  entitled  to  prove  for 
under  the  lease. 

Buckley,  Q.C.,  and  W.  E.  Capron,  for  the  lessors.— 
An  insolvent  company  will  not  be  allowed  to  distri- 
bute its  assets  without  regard  to  a  landlord's  claim 
for  future  rent,  and  he  is  entitled  to  prove  for  future 
rent :  In  re  Haytor  Granite  Co.,  14  W.  R.  186,  L  R. 
1  Ch.  App.  77;  Honey's  Claim,  16  W.  R.  577,  L.  R. 
5  Bq.  561 ;  In  re  Gartness  Iron  Co.,  18  W.  R.  1103, 
L.  R.  10  Eq.  412 ;  Elphinstone  v.  MonUand  Iron  and 
Coal  Co.,  35  W.  R.  17,  11  App.  Cas.  332. 

B.  J.  Parker,  for  the  liquidator.— The  prior  cases 
must  be  considered  as  overruled  by  Hardy  v.  Fother- 
gill,  37  W.  R.  177,  13  App.  Gas.  351,  and  section  10 
of  the  Judicature  Act,  1875.  The  amount  cannot 
exceed  what  the  lessor  might  reasonably  take  for  a 
surrender.  The  question  of  the  effect  of  the  decision 
in  Hardy  v.  Fothergill  on  the  right  of  a  lessor  to  have 
the  assets  of  a  limited  company  in  liquidation  im- 
pounded was  left  open  by  the  Court  of  Appeal  in 
Craig's  claim,  ante,  p.  244,  [1895]  1  Ch.  267. 

He  also  cited  Ex  parte  Blake,  27  W.  R.  901,  11  Ch. 
D.  572. 

Buckley,  Q.C.,  replied. 

Yauohan  Williams,  J.,  said  that  the  matter 
must  be  dealt  with  on  the  footing  that  the  lease  was 
a  subsisting  lease,  and  that  to  such  a  case  Hardy  v. 
Fothergill  had  no  application.  Proof  could  only  be 
allowed  for  breaches  which  had  occurred  up  to  the 
present  time.  If  a  company  in  liquidation  remained 
in  beneficial  occupation  of  premises  comprised  in  a 
lease  the  court  ought  to  do  its  best  to  make  them  pay 
the  rent  in  full.  The  principle  of  In  re  Haytor 
Granite  Co.  and  Horsey'*  claim  applied  to  the  present 
case.  The  lessors  could  not  be  forced  to  accept  a 
surrender,  and  could  claim  for  the  whole  of  the 
future  rent. 

Solicitors,  Trinder  &  Capron;  HoUams,  Sons, 
Coward,  &  Hawksley. 


Q.  B.  Div.  \  a      i  ia 

(Lord  Russell  of  Killowen,C.J.) )  ADnl  10- 

Baynes  &  Co.  v.  Lloyd  and  Another,  (a.) 
Landlord  and  tenant—Lease  under  seal— Implied  cove- 
nantfor  title — Implied  covenant  for  quiet  enjoyment — 
Expiration  of  lessor's  term — Duration  of  covenants 
after  such  expiration. 

A  covenant  for  title  sensu  strioto  is  not  imported  or 
implied  by  law  from  a  lease  under  seal,  nor  from  the 
relation  of  lessor  and  lessee ;  but  a  covenant  for  quiet 


(a.)  Reported  by  Sir  Sherston  Baker,  Bart.,  Bar- 
rister-at-Law. 


enjoyment  is  so  implied  by  law,  though,  where  the  least 
has  been  granted  oy  the  lessor  in  good  faith,  such  im- 
plied covenant  for  quiet  enjoyment  endures  only  during 
the  continuance  of  the  interest  of  the  lessor,  aid  deter- 
mines with  such  interest. 

Action  tried  before  Lord  Russell  of  Killowen,  C.J., 
in  which  the  learned  judge  took  time  to  consider  his 
judgment,  which  he  now  delivered  in  writing.  The 
facts  and  oases  cited  appear  fully  in  the  judgment 

English  Harrison,  for  the  plaintiffs. 

Gully t  Q.C.,  and  H.  Sutton,  for  the  defendants. 

Cur.  adv.  vuH 

April  10.— Lord  Russell  of  Etllowen,  C.J.,  read 
the  following  judgment : — In  this  case  the  plainufi 
sued  the  defendants  for  damages  for  breach  of  an 
alleged  covenant  for  title,  and  in  the  alternative  far 
breach  of  a  covenant  for  quiet  enjoyment  said  to  be  im- 
plied in  a  lease  under  seal  of  the  31st  of  March,  1883, 
whereby  the  defendants  let  to  the  plaintiffs  the  beae- 
ment  of  No.  21,  Bush-lane  for  a  term  of  ten  and  a 
half  years  less  one  day  reckoning  from  the  25th  of 
March,  1885,  at  a  net  yearly  rental  of  £40,  payable 
quarterly.  The  defendants'  superior  landlord  com- 
menced an  action  against,  and  recovered  possession 
with  costs  from,  the  plaintiffs,  whereby  they  lost  the 
benefit  of  about  two  years  of  the  term  of  ten  nod  s 
half  years,  suffered  damage,  and  were  put  to  expense, 
for  which  they  sued.  The  substantial  defences  were 
that  there  were  no  such  implied  oovenants  or  cove- 
nants in  law,  and,  further,  that,  if  there  were  any 
such  implied  oovenants  or  oovenants  in  law,  they 
endured  only  during  the  continuance  of  the  defend- 
ants' (the  lessors')  estate. 

The  lease  in  question  was,  so  far  as  material,  in  the 
following  terms : 

"1.  The  landlords  agree  to  let  and  the  tenants 
agree  to  take  that  part  of  the  basement  of  No.  21, 
Bush-lane  from  the  north  end  thereof  to  the  fireproof 
room  and  partition  now  already  erected  across  th* 
said  basement,  together  with  the  free  right  of  nosesf 
thereto  by  the  door  and  passage  now  used  therewith, 
for  the  term  of  ten  and  a  half  years  less  one  day  horn 
the  25th  day  of  March,  1885,  and  at  a  net  yearly* 
rental  of  £40  payable  by  equal  quarterly  payments 
on  the  24th  day  of  June,  the  29th  day  of  September, 
the  25th  day  of  December,  and  the  25th  day  of 
March  in  each  year,  the  first  payment  to  be  made  as 
the  24th  day  of  June  next,  and  the  last  payment ' 
be  made  in  advance  one  calendar  month  before  i 
expiration  of  the  term." 

"  2.  The  tenants  to  pay  the  said  rent  on  the  da^ 
and  in  the  manner  aforesaid  and  to  pay  the  gas 
and  to  keep  the  inside  of  the  premises  (inch 
fixtures)  in  good  and  sufficient  repair  and  conditio] 
and  properly  painted  and  coloured  during  the  1 
conformity  with  the  terms  of  the  lease  under 
the  said  premises  are  held  by  the  landlords." 

It  will  thus  be  seen  that  the  lease  contained 
express  covenants  on  the  points  here  in 
The  draft  of  this  lease  was  prepared  by  the 
ants'  solicitors  in  the  ordinary  course,  and  sent  to  i 
plain  tiffs'    solicitors    for    approval    on    the  7th 
March,  1885,  and  was  executed  on  the  date,  31st 
March,  1885,  which  it  bears.    As  a  matter  ef  is 
the  premises  demised  were  and  ought  to  have  be 
described  as  No.   22,  Bush-lane  instead  of  No.  i 
Bush-lane.    There  was,  however,  no  mistake  as 
the  identity  of  the  parcels,  and  both  parties  agreed 
treat  the  insertion  of  the  wrong  number,  21,  as  a  on 
clerical  error  for  No.  22. 

It  is  important,  however,  to  note  that  whue  t 
defendants?  estate  in  the  premises  No.  22,  which  was 
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in  fact  intended  to  be  demised,  and  were  in  fact 
occupied  by  the  plaintiffs,  expired  on  the  29th  of 
September,  1893  (that  is  to  say,  about  two  years 
before  the  expiration  of  the  term  in  the  sub-lease  to 
the  plaintiffs),  the  defendants  had  in  respect  of  the 
premises  No.  21,  Bush-lane  an  estate  sufficient  to 
enable  them  to  grant  the  term  of  ten  and  a  half 
Tears.  I  call  attention  to  this  in  order  to  make  it 
dear  that  there  was  in  fact  a  hond  fide  mistake,  and 
that  there  was  no  intention  on  the  part  of  the  defend- 
ants to  mislead  the  plaintiffs,  or  to  misrepresent  the 
facte.  In  other  words,  this  case  must  be  dealt  with 
on  the  assumption  that  there  was,  on  the  part  of  the 
defendants,  no  fraud  or  wilful  misrepresentation,  but, 
on  the  contrary,  that  they  executed  the  lease  in  good 
faith. 

The  question  which  then  arises  is,  Is  there  any  im- 
plied covenant — or,  more  correctly,  any  covenant  in 
law — either  for  title  or  for  quiet  enjoyment,  and,  if 
there  be  one  or  the  other,  does  it  endure  beyond  the 
continuance  of  such  estate  as  the  defendants,  the 
lesson,  in  fact  had  P 

It  was  contended  for  the  plaintiffs  that  Stranks  v. 
8t.  John,  15  W.  B.  678,  L.  B.  2  C.  P.  376,  was  an 
authority  in  support  of  their  contention.     In  my 
opinion  it  is  not.    The  headnote  in  the  Law  Reports 
dots  not,  I  think,  accurately  convey  what  was  in 
fact  decided  in  Stranks*  case.    There  it  appeared  that 
the  defendant  purported  to  grant  a  lease  for  seven 
years  by  writing,  not  under  seal,  as  required  by  the 
statute  8  &  9   Vict.   o.    106,  and  the  first  question 
was  whether  the  instrument,  being  void  as  a  lease, 
could,  nevertheless,  be  held  to  be  operative  as  an 
executory  agreement  to  grant  a  lease  under  the  4th 
section  of  the  Statute  of  Frauds.    The  court,  follow- 
ing the  authorities,  held  that  it  might  be  so  regarded 
as  an  agreement  to  grant  a  lease.    The  question 
arose  on  demurrer  to  the  declaration,  and  the  facts 
stated  in  the  declaration  were  therefore  admitted  to 
be  true.     It  was  there  alleged  that  the  defendant 
never — not  merely  at  the  time  of  the  agreement,  but 
never — had  any  right  or  title  to  let  the  premises  to 
the  plaintiff.    The  court  having  decided   the   first 
point,  that  the  instrument  was  good  as  an  executory 
agreement  to  let — that  is,  to  grant  a  lease — the  next 
point  was  whether  a  person  who  admitted  that  he 
never  bad  any  right  to  make  such  an  agreement  was 
not  liable  for  damages  for  breach  of  contract.     The 
court  held  (and  it  is  difficult  to  see  how  it  could 
have  held  otherwise)  that  he  was  so  liable.     But  has 
mat  case  any  bearing  on  this  ?    I  think  it  has  not. 
That  was  an  executory  agreement  to  lease.   This  is  an 
indenture  under  seal— a  lease  executed  with  all  due 
legal  formalities.     Had  the  instrument  in  Stranks* 
ease  been  sealed  it  would  also  have  been  perfectly 
valid  as  a  lease;    but  in  that  case  the  authorities 
there  cited  would  not  have  been  relevant.     The  ques- 
tion then  would  have  been,   as    it   is  here,   What 
remedy,  if   any,   has  the  plaintiff  under  the  lease 
under  seal  as  formally  executed  ?  and  any  preliminary 
contract  to  grant  the  lease  would  have  no  relevance 
to  that  question,  for  the  plain  reason  that  the  parties 
are  bound  (except  in  circumstances  of  fraud  or  mis- 
representation) by  the  final  instrument  validly  exe- 
cuted.   It  is  clear  that  under  such  an  agreement  as 
in  Stranks'   ease  the  intending  lessee  was  entitled, 
before  he  accepted  a  lease  tendered  under  the  agree- 
ment, to  be  satisfied  that  the  intending  lessor  had  a 
good  title  to  grant  it,  and  for  this  purpose  he  had  a 
right  (if  he  chose  to  insist  upon  it)  to  require  full 
disclosure.     As  was  said  by  Lord  Mansfield  in  Ketch 
v.  Hall,   1  Doug.  22,  "  whoever  wants  to  be  secure 
when  he  takes  a    lease    should   inquire    after    and 
examine  the  title  deeds."     But  it  is  an  entirely  differ- 
ent question  what  is  the  legal  effect  of  a  lease  when  ( 


perfected:  Gosling  v.  Wool/,  41  W.  B.  106,  [1893]  1 
O.  B.  39 :  see  also  Clayton  v.  Leech,  37  W.  B.  663,  41 
Ch.  D.  103;  Bandy  v.  Cartwright,  1  W.  B.  415,  8  Ex. 
913;  Hall  v.  City  of  London  Brewery  Co.,  2  B.  &  S. 
737,  11  W.  B.  C.  L.  Dig.  86. 

There  being,  then,  in  this  case  no  express  covenant 
in  the  lease,  the  next  question  is  whether  the  law 
will  annex  any,  and  what,  covenant  or  covenants. 
As  I  have  pointed  out,  the  plaintiffs  allege  an  implied 
covenant  or  covenant  in  law  for  title,  and  alterna- 
tively for  ojriet  enjoyment.  The  term  "implied 
covenant"  is  often  used  in  a  twofold  sense— first,  as 
denoting  a  covenant,  which  is  to  be  gathered  from 
the  four  corners  of  the  instrument,  or  from  words  or 
phrases  not  generally  used  in  law  to  express  a  cove- 
nant, and  in  this  sense  an  implied  covenant  is  for  all 
legal  purposes  the  same  as  an  express  covenant ;  but, 
secondly,  it  is  also  used  to  denote  a  covenant  in  law, 
that  is,  a  covenant  attached  by  the  law,  apart  from 
any  expressed  intention  of  the  parties,  to  the  use  of 
some  particular  words,  for  example,  "  demise,"  or  to 
a  particular  relation,  for  example,  that  of  "  landlord 
and  tenant."  It  is  with  a  covenant  in  this  latter 
sense  that  we  have  to  do  in  this  case.  Before  con- 
sidering whether  the  law  does  in  the  present  case 
annex  either  a  covenant  for  title  or  for  quiet  enjoy- 
ment, it  is  necessary  to  consider  the  difference 
between  the  two  covenants.  In  an  ordinary  purchase 
deed  there  are  usually  five  covenants,  which  may  all 
be  properly  described  as  covenants  for  title— namely, 
that  the  vendor  is  seised  in  fee,  that  he  has  a  good 
right  to  convey,  for  quiet  enjoyment,  that  the  pro- 
perty is  free  from  incumbrances,  and  for  further 
assurance.  In  the  assignment  of  a  leasehold  there 
are  also  certain  covenants  for  title,  that  the  lease  is 
valid,  that  the  assignor  has  a  good  right  to  assign, 
for  quiet  enjoyment,  that  the  property  is  free  from 
incumbrances,  and  for  further  assurance. 

Now  all  these  covenants  are  equally  covenants  for 
title,  but  a  covenant  for  title  sensu  stricto,  as  con- 
trasted with  a  covenant  for  quiet  enjoyment,  signifies 
the  right  to  convey,  or  to  grant  the  lease,  as  the  case 
may  be.     The  distinction  between  the  two  is  clearly 
pointed    out  by  Lord  Bllenborough  in    Howell  v. 
Richards,  11  East,  633,  at  pp.  642,  643.     A  covenant 
for  title  sensu  stricto,  is  broken  if  at  any  time,  either 
ab  initio  or  subsequently,  the  title   is  or  becomes 
invalid,  and  covers,  therefore,  much  more  than  a  pru- 
dent lessor  would  often  be  willing  to  give  and  more 
than  would  be  necessary  for  the  protection  of  the 
lessee.    A  man  may  know  that  there  is  some  defect, 
formal  or  otherwise,  in  his  title,  which  he  might,  for 
that  reason,  be  unable  to  force  upon  an  unwilling 
purchaser,  but  which  he  is  satisfied  is  a  good  holding 
title,  and  which  would  enable  him  to  grant  a  lease 
with  perfect  security  that  his  lessee  would  not  be  dis- 
turbed ;  and  that  is  all  that  a  lessee  really  requires, 
for  a  lease  is  nothing  more  than  a  contract  to  deliver 
up  possession  to  another  for  a  fixed  term,  and,  pro- 
vided that  this  is  secured,  the  lessee  seldom  requires 
more.    Hence  it  is  that,  except  in  certain  oases,  for 
example,  building  leases  for  long  terms,  the  only 
usual  covenant  for  title  in  leases  is  that  for  quiet 
enjoyment,  and  that  generally  a  qualified  covenant 
only.      Will,  then,  the  law  annex  to  the  lease  in 
question  a  covenant  for  title  sensu  stricto  f    Are  there 
any  words  or  phrases  in  it  having  that  effect?    I 
think  not.    No  doubt  the  law  has  long  attached  a 
special  signification  to  certain  words.    Thus  the  word 
"  demise "   (which  does  not  occur  in  the  lease  in 
question)  imports  a  covenant  for  title  and  a  covenant 
for  quiet  enjoyment:    Line  v.  Stephenson,  5  Bing. 
N.  C.  183,  and  this  has  been  the  law  from  early  times 
as  explained  by  Tindal,  C.J.,  iu  Williams  v.  Burrell, 
1  C.  B.  402.    It  also  attached  peculiar  significance  to 
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other  words — for  example,  to  the  word  "  give  "  in  a 
feoffment  (Co.  Litt  384a) ;  also  to  the  words  "  ex- 
change" (Co.  Litt.  516)  and  "grant"  (Co.  Litt. 
455).  In  this  day,  however,  except  in  the  case  of  the 
word  "  demise,"  no  special  meaning  any  longer 
attaches  to  these  words,  the  statute  law  having  abro- 
gated their  effect.  In  this  connection  I  wish  to  say, 
with  great  deference,  that  although  I  agree  in  the 
decision  of  Mostyn  v.  The  West  Mostyn  Coal  and  Iron 
Co.,  24  W.  B.  401,  1  C.  P.  D.  145, 1  venture  to  doubt 
the  correctness  of  the  view  which  would  appear  to 
have  been  there  suggested  (1  C.  P.  D.,  at  p.  152) — 
that  any  words  equivalent  to  "  demise  "  would  import 
a  covenant  for  title  sensu  stricto  however  they  might 
import  a  covenant  for  quiet  enjoyment;  nor  do  I 
think  that  the  case  of  Hart  v.  Windsor,  12  M.  &  W. 
68,  at  p.  85,  if  carefully  examined,  will  be  found  to 
support  that  view.  There  being,  then,  no  language 
in  the  present  case  to  whioh  any  covenant  for  title  is, 
in  my  judgment,  annexed  by  law,  it  only  remains  to 
consider  whether  such  a  covenant  for  title  is  to  be 
considered  annexed  to  the  relation  of  lessor  and  lessee 
or  landlord  and  tenant.  I-  think  not :  see  Bandy  v. 
Cartwright,  1  W.  B.  415,  8  Ex.  913,  decided  in  1853. 
and  since  followed  in  1862  in  Hall  v.  City  of  London 
Brewery  Co.,  2  B.  &  S.  737.  These  were,  no  doubt, 
cases  of  parol  demise,  but  that  fact  seems  to  me  un- 
important when  considering  whether  the  obligation 
is  bylaw  attached  to  the  relation  of  landlord  and 
tenant,  of  lessor  and  lessee.  If  it  attaches  by 
reason  merely  of  that  relation,  it  cannot  matter 
whether  that  relation  is  created  by  parol  or  otherwise. 

The  next  question  is  whether  there  is  in  this  case  any 
covenant  in  law  for  quiet  enjoyment.  In  my  opinion 
the  law  does  import  this  covenant  in  all  cases  where 
the  relation  of  landlord  is  established  by  instrument 
under  seal  and  imports  a  contract  to  the  same  effect 
where  the  instrument  is  not  under  seal.  In  support 
of  this  view  I  again  refer  to  the  cases  of  Bandy  v. 
Cariwright  and  Hall  v.  The  City  of  London  Brewery 
Co.  (amongst  others),  and  I  think,  as  stated  by  Cock- 
burn,  C.J.,  in  the  latter  case  (at  p.  741),  that  the  law 
is  founded  in  good  sense  and  that  a  covenant  for 
quiet  enjoyment  is  imported  ex  vi  termini.  If  the 
matter  rested  here  the  plaintiffs  would  be  entitled  to 
judgment,  but  it  does  not  rest  here. 

The  question  remains,  assuming  such  a  covenant  in 
law  for  quiet  enjoyment  to  be  imported  into  the  lease, 
what  is  its  duration  P  I  have  come  to  the  conclusion, 
after  careful  consideration  of  the  authorities,  that  such 
implied  covenant,  or  covenant  in  law,  determined  with 
the  interest  of  the  lessor,  or.  in  other  words,  endures 
only  during  the  continuance  of  that  interest.  This 
was  expressly  decided  sixty  years  ago  in  Adams  v. 
Oibney,  6  Bing.  656,  where  all  the  authorities  are 
collected,  and  the  rule  is  there  stated  to  have  pre- 
vailed since  the  time  of  Elizabeth.  The  same  point 
was  again  expressly  decided  in  1862  in  Penfold  v. 
Abbott,  11  W.  B.  169,  32  L.  J.  Q.  B.  67 :  see  also  the 
arguments  in  the  case  of  Williams  v.  Burrell,  1  C.  B. 
402.  For  these  reasons  the  plaintiffs  must,  I  think, 
fail.  The  rule  is  too  firmly  and  too  long  established 
to  be  now  questioned. 

Nor  can  I  regard  this  case  as  one  of  special  hard- 
ship. The  plaintiffs  had,  in  the  draft  lease  sent  to 
them  for  approval,  and  in  the  lease  itself,  express 
notice  that  the  defendants  were  themselves  lessees 
only,  but  they  failed  to  inquire  into  the  terms  of  their 
lessors'  lease,  although  they  were  at  the  same  time 
covenanting  in  the  sub-lease  in  question  to  discharge 
some  of  its  obligations.  The  courts,  in  my  humble 
opinion,  have  too  often  sought,  in  order  to  avoid  hard- 
ship, to  import  by  implication  protective  provisions 
not  to  be  found  expressed  in  written  contracts.  It  is 
not  desirable  to  make  further  effort  in  this  direction. 


I  think  it  much  better  that  contracting  parties  should 
be  made  dearly  to  understand  that  their  duty  ia  to 
put  into  the  contracts  into  whioh  they  enter  such 
express  provisions  as  may  be  needed  for  their  protec- 
tion. I  therefore  give  judgment  for  the  defendants, 
with  costs. 

Judgment  for  defendants. 

Solicitors  for  the  plaintiffs,  Lowless  <fe  Co. 

Solicitors  for  the  defendants,  Fishers. 


(Day  and  Wright,  JJ.)  i  ^^ 3a 

Shebbas  v.  Dk  Butzen.  (a.) 

Licensing  law — Supplying  liquor  to  a  police-constabk 
on  duty — Knowledge  of  licensed  victualler — Licensing 
Act,  1872  (35  &  36  Vict.  c.  94),  «.  16,  subjection  2. 

Section  16,  sub-section  2,  of  the  Licensing  Act  of  187) 
provides  that  "  if  any  licensed  person  supplies  any  liquor 
or  refreshment,  whether  by  way  of  gift  or  sale,  to  axuf 
constable  on  duty,  unless  by  authority  of  some  superior 
officer  of  such  constable,  he  shall  be  liable  to  a  penalty  nd 
exceeding,  for  the  first  offence,  ten  pounds." 

Held,  that  a  licensed  person  who  supplied  liquor  to  s 
constable  on  duty  under  the  bona  fide  belief  that  he  wu 
not  on  duty  had  been  guilty  of  no  offence  under  ik 
section. 

Case  stated  by  Albert  De  Butzen,  Esq. 

A  public-house,  whioh  was   situated  close  to  a 
police-station,    was   frequented   by   the   oonstahhi 
stationed  there.    The  constables  were  in  the  habit  of: 
coming  to  the  house  to  obtain  refreshment  when  of; 
duty  without  removing  their  uniforms,  the  only  sM 
that  they  were  not  on  duty  being  that  the  arn&s 
was  removed,  and  it  was  the  custom  of  the  liwont 
victualler  and  the  attendants,  on  seeing  that  tfc*' 
armlet  was  absent,  to  serve  them  with  liquor.  a 
constable  entered  the  public-house,  in  uniform  sstj 
without  his   armlet,   and  asked  for  a  drink,   till 
licensed  victualler's  daughter,  seeing  that  he  had  ad 
armlet  on,  supposed  him  to  be  off  duty,  and,  witaosl 
making  any  further  inquiries,  served  him  with  liavoi 
It  appeared  that  the  constable  was,  in  fact,  on  drij 
at  the  time,  and  a  conviction  was  obtained  agaiostfsi 
lioensed  victualler. 

Poland,  Q.C.  {Paul  Taylor  with  him),  for  the  i 
pellant. — To  constitute  an  offence  mens  rta  most 
shown,  or  oonnivance  on  the  part  of  the  defendant  I, 
wilfully  omitting  to  make  proper  inquiries :  Jfoffi 
v.   Collins,  22  W.  B.  297,   L.  B.  9  Q.   B.  291 
cannot  be  that  the  licensed  victualler  ia 
in  every  case,  as,  for  instance,   when   a 
produces   a    forged    permission  to  drink    from 
superior    officer.      There    is    not    the    same  ra 
for  deciding  the  prohibition  involved   in  this  i 
section  to   be  an  absolute  prohibition  as  then 
with  regard  to   section   13,   which   deals  with  ' 
supply  of  liquor  to  drunken  persons :    Cundy  ▼. 
Cocq,  32  W.  B.  769,  13  Q.  B.  D.  207 ;  for  in  the  h 
case,  the  presence  or  absence  of  bona  fides  being 
extremely  difficult  to  prove,    the    Legislature  1 
thought  it  best,   in  the  public  interest,  to  lay 
whole  responsibility  of  ascertaining  whether  or  i 
the  person    served    be    drunk   or    sober    upon 
shoulders  of  the  publican  ;  but  in  the  case  of 
ing  liquor  to  a  constable  on  duty   it  is 
possible  to  prove  that  the  licensed  victualler  wis 

(a.)    Beported    by  0.    G.    Welbkaham,  Bq«» 
Barrister-at-Law. 
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aware  that  he  was  on  duty,  and  in  this  case  there  is  a 
finding  that  the  liquor  was  supplied  under  the  bond 
fide  belief  that  the  constable  was  off  duty. 

Macmorran,  for  the  respondent. — The  sub-section 
imposes  an  absolute  prohibition  against  supplying 
constables  on  duty  with  liquor ;  and  the  prohibition 
is  irrespective  of  whether  or  not  the  licensed  victualler 
was  aware  of  the  constable  being  on  duty.  The 
term  "knowingly"  is  expressly  omitted  from  the 
definition  of  the  offence,  in  order  to  lay  the  whole 
responsibility  on  the  licensed  victualler,  just  as  in 
section  13.  It  is  just  as  much  in  the  public  interest 
that  constables  should  not  be  served  with  liquor 
as  that  drunken  persons  should  not.  Where  the 
Legislature  intends  that  knowledge  should  be 
essential  the  word  "knowingly"  is  inserted,  as  in 
section  14  and  sub-section  1  of  section  16. 

Bat,  J. — The  conviction  must  be  quashed.  It  is 
dear  that  the  licensed  victualler  in  this  case  had  every 
reason  to  suppose  that  the  constable  was  not  on  duty, 
and  that  in  supplying  him  with  liquor  he  acted  under 
the  bond  fide  belief  that  he  was  off  duty.  No  offence, 
therefore,  has  been  committed.  The  gist  of  an 
ordinary  criminal  offence  is  absent,  namely,  the 
intention  to  do  something  wrong.  The  contention 
that  knowledge  is  no  part  of  the  offence  is  erroneous 
and  without  foundation.  The  absence  of  the  word 
"knowingly"  does  not  prevent  knowledge  from 
being  necessary.  The  only  difference  the  presence  or 
absence  of  that  word  makes  is,  that  knowledge  must 
he  proved  by  the  prosecution  in  the  one  case,  and 
need  not  be  proved  in  the  other.  It  is  quite  possible 
that,  in  the  present  instance,  the  word  was  omitted 
by  inadvertence.  At  any  rate,  it  is  straining  the 
firimmal  law  too  much  to  say  that  a  person  supplying 
liquor  to  a  constable  on  duty  under  the  bond  fide 
belief  that  he  was  off  duty,  is  guilty  of  any  offence 
against  the  section,  for  which  he  is  liable  both  to  a 
penalty  and  to  have  his  licence  endorsed. 

Wright,  J. — There  have  been  many  oases  on  this 
subject,  and  it  is  impossible  to  reconcile  them  all.  You 
must  have  regard  to  both  the  subject-matter  and  the 
language  of  the  Act:  Nicholls  v.  HaU,  21  W.  B.  579, 
L.  B.  8  C.  P.  322.  The  presumption  is  that  mens  rea — 
evil  intention  or  knowledge  of  the  wrongfulness  of  the 
act — is  essential  to  guilt.  That  presumption  may 
be  displaced  by  the  language  of  the  statute  or  by  the 
subject-matter.  One  most  remarkable  exception  was 
in  the  case  of  bigamy.  It  was  held  by  all  the  judges, 
on  the  statute  1  Jac.  1,  o.  11,  that  a  man  was  rightly 
convicted  of  bigamy  who  had  married  after  an 
invalid  Scotch  divorce,  which  had  been  obtained  in 
good  faith,  and  the  validity  of  which  he  had  no 
reason  to  doubt :  Lolley's  case,  Buss.  &  B.  237.  Apart 
from  isolated  and  extreme  cases  of  this  kind,  the 
principal  classes  of  exception  may  perhaps  be  reduced 
to  three.  One  is  the  class  of  acts  which,  in  the  lan- 
guage of  Lush,  J.,  in  Dairies  v.  Harvey,  22  W.  B. 
733,  L.  B.  9  Q.  B.  433,  440,  are  not  criminal 
in  any  real  sense,  but  are  acts  which,  in  the 
public  interest,  are  prohibited  under  a  penalty. 
Several  such  instances  are  to  be  found  in  the 
decisions  on  the  revenue  statutes — e.g.,  Attorney  - 
General  v.  Lockwood,  9  M.  &  W.  378,  where  the 
innocent  possession  of  liquorice  by  a  beer  retailer 
was  held  an  offence.  Another  class  comprehends 
some — and  perhaps  all — public  nuisances :  Reg.  v. 
Stephens,  14  W.  B.  859,  L.  B.  1  Q.  B.  702 ;  where 
an  employer  was  held  liable  on  indictment  for  a 
nuisance  caused  by  workmen  without  his  know- 
ledge and  contrary  to  his  orders.  Lastly,  there 
may  be  cases  in  which,  although  the  proceed- 
ing is  criminal  in  form,  it  is  really  only  a  sum- 


mary mode  of  enforcing  a  civil  right  (see,  for  ex- 
ample, per  Williams  and  Willes,  JJ.,  in  Morden  v. 
Porter,  8  W.  B.  262,  7  C.  B.  N.  S.  641,  as  to  unin- 
tentional trespass  in  pursuit  of  game).  But,  except  in 
such  oases  as  these,  there  must  in  {general  be  guilty 
knowledge  on  the  part  of  the  defendant,  or  of  some- 
one whom  he  has  put  in  his  place  to  act  for  him 
generally,  or  in  the  particular  matter,  in  order  to 
constitute  an  offence.  It  is  plain  that,  if  otherwise, 
no  possible  care  on  the  part  of  the  licensed  victualler 
could  save  him  from  a  conviction  under  the  section, 
for  it  would  be  just  as  easy  for  a  constable  to  deny 
that  he  was  on  duty,  or  to  produce  a  forged  leave 
from  his  superior  officer,  as  to  remove  his  armlet. 

Conviction  quashed. 

Solicitors  for  the  appellant,  MaiUand,  Peckham,  & 
Co. 

Solicitor  for  the  respondent,  Duerdin  Dutton. 


Q.  B.  Div.  )  A     •!  - 

(Gave  and  Wright,  JJ.)  J  Apm  l% 

Bedgbave  {Appellant)  v.  Lloyd  &  Oo. 
(Respondents),  (a.) 

Factory — Dangerous  machinery — Fencing — Factory  and 
Workshop  Act,  1878  (41  <fe  42  Vict.  c.  16),  s.  5,  sub- 
section 3— Factory  and  Workshop  Act,  1891  (54  &  55 
Vict.  c.  75),  s.  6,  sub-section  2. 

By  section  o,  sub-section  3,  of  the  Factory  and  Work- 
shop Act,  1878,  it  is  provided,  with  respect  to  the  fencing 
of  machinery  in  a  factory,  that  "  every  part  of  the  miU 
gearing  "  shall  be  securely  fenced.  The  Factory  and 
Workshop  Act,  1891,  s.  6,  sub-section  2,  amends  the 
former  section  by  inserting  before  the  words  "every 
part "  the  words  "  all  dangerous  parts  of  the  machinery 
and." 

Held,  that  the  section,  as  amended,  was  not  confined  to 
motive  machinery,  but  applied  also  to  machinery  per- 
forming an  industrial  operation. 

Special  case  stated  by  a  metropolitan  magistrate. 

An  information  and  complaint  was  preferred 
against  the  respondents,  that  they  were  the  ocoupiers 
of  a  certain  factory  within  the  meaning  of  the  Factory 
Acts,  1878  and  1891,  wherein  a  person  named  Bobson 
suffered  bodily  injury  in  consequence  of  the  respond- 
ents having  neglected  to  fenoe  securely  certain 
dangerous  machinery  required  in  pursuance  of  the 
said  Acts  to  be  securely  fenced — to  wit,  a  power 
press. 

The  respondents  were  tin  box  manufacturers,  and 
Bobson,  a  youth  aged  fourteen  years,  was  employed 
in  their  factory  to  work  a  power  press  used  for  the 
purpose  of  shaping  tin  plates. 

The  press  was  worked  by  steam  power.  The 
operator  threw  the  machine  into  gear  by  placing  his 
foot  upon  a  treadle,  which  caused  the  upper  die  to 
descend  upon  the  lower  die.  The  motion  was 
communicated  to  the  upper  die,  which  worked  up  and 
down  inside  the  fixed  part  of  the  machine  by  a  fly- 
wheel at  the  side  driven  off  the  main  shaft  overhead. 
The  lower  part  of  the  machine  was  a  sort  of  table,  in 
which  the  lower  die  was  fixed.    The  piece  of  tin  was 

S laced  upon  the  lower  die,  and  the  upper  die  came 
own  with  great  force  and  stamped  the  tin  as 
desired.  In  the  event  of  a  piece  ox  tin  adhering  to 
the  die  the  operator  removed  it  by  pushing  it  off  with 
a  piece  of  stick.    It  was  the  duty  of  Bobson  to  work 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 
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this  machine.  While  he  was  attempting  to  remove  a 
piece  of  tin  from  the  upper  die  his  hand  slipped  under 
the  die  and  the  tip  of  one  of  his  fingers  was  cut  off. 

The  magistrate  did  Dot  decide  whether  or  not  in 
point  of  fact  the  press  was  dangerous,  but  held  that 
the  words  "  dangerous  parts  of  the  machinery  "  in 
section  5  of  the  Act  of  1878  (as  amended  by  section  6 
of  the  Act  of  1891)  referred  to  machinery  ejusdem 
generis  as  that  mentioned  in  the  previous  parts  of  the 
section,  and  in  the  definition  of  "mill  gearing"  in 
section  96  of  the  Aot  of  1878  and  of  "machinery" 
in  section  37  of  the  Aot  of  1891.  The  magistrate, 
therefore,  held  that  the  part  of  the  power  press  where 
the  upper  die  came  in  contact  with  the  lower  die,  and 
where  the  accident  happened  was  not  a  part  of 
dangerous  machinery  or  any  machinery  which  was 
required  by  the  said  Acts  to  be  securely  fenced. 
Upon  this  ground  the  magistrate  dismissed  the 
summons. 

The  machine  was  not  constructed,  or  fenced,  or 
protected  in  such  a  way  as  to  prevent  the  hand  of  a 
person  attempting  to  remove  a  piece  of  tin  from  the 
sides  of  the  die  from  slipping  under  the  upper  die, 
which,  when  at  its  highest  point,  was  about  one 
inch  from  the  lower  die. 

The  Factory  and  Workshop  Act,  1878,  s.  5,  sub- 
section 3,  provides  that,  with  respect  to  the  fencing 
of  machinery  in  a  factory :  Every  part  of  the  mill 
gearing  shall  either  be  securely  fenced,  or  be  in  such 
a  position  or  of  such  construction  as  to  be  equally 
safe  to  every  person  employed  in  the  factory,  as  it 
would  be  if  it  were  securely  fenced. 

The  Factory  and  Workshop  Aot,  1891,  s.  6,  sub- 
section 2,  provides  that  before  the  words,  "  every 
part,"  in  section  5,  sub-section  3,  of  the  Act  of  1878, 
there  shall  be  inserted  the  words,  (<all  dangerous 
parts  of  the  machinery,  and." 

Sutton,  for  the  appellant. — It  is  admitted  that  the 
part  of  the  machine  which  caused  this  accident  would 
not  have  come  within  section  5,  sub-section  3,  of  the 
Aot  of  1878  as  it  originally  stood ;  but  the  additional 
words,  "  all  dangerous  parts  of  the  machinery,"  in 
the  amending  section  clearly  include  machinery  such 
as  this,  and  the  magistrate  ought,  therefore,  to  have 
found  as  a  fact  whether  this  machinery  was  dangerous 
or  not.    [He  was  stopped  by  the  court.] 

A.  J.  Walter i  for  the  respondents. — The  decision 
of  the  magistrate  was  right.  The  Aot  of  1878  drew  a 
distinction  between  motive  machinery  and  machinery 
performing  an  industrial  operation.  That  distinction 
has  not  been  done  away  with  by  the  Act  of  1891. 
Section  5  of  the  Aot  of  1878,  as  amended,  does  not 
apply  to  machinery  such  as  this  which  is  not  motive 
machinery.  Other  dangerous  machinery  was  origi- 
nally dealt  with  by  section  6  of  the  Act  of  1878, 
which  provided  that  the  question  as  to  whether  or 
not  the  machinery  was  dangerous  should  be  settled 
by  arbitration.  Section  6  of  the  Aot  of  1878  was 
repealed  by  the  Act  of  1891,  and  section  8  of  that  Aot 
substituted  for  it,  under  which  the  matter  is  now 
dealt  with  by  a  certificate  of  a  Secretary  of  State. 
If  all  dangerous  machinery  is  within  section  5  of  the 
Act  of  1878  as  amended  by  section  6  of  the  Act  of 
1891,  then  section  8  of  the  Act  of  1891  was  not 
wanted.  But  the  words,  "  all  dangerous  parts  of  the 
machinery,"  in  section  6  of  the  Act  of  1891  must  be 
construed  to  refer  only  to  machinery  ejusdem  generis 
as  the  machinery  mentioned  in  section  5  of  the  Act 
of  1878,  i.e.,  motive  machinery. 

Cave,  J. — I  am  of  opinion  that  the  view  taken  by 
the  magistrate  was  wrong,  and  that  he  ought  to  have 
gone  on  to  inquire  whether  this  machinery  was 
dangerous.    It  is  admitted  that  section  5  of  the  Aot 


of  1878,  as  it  originally  stood,  would  not  have  applied 
to  a  case  such  as  this.  Then  by  section  6  of  the  Act 
of  1878  provision  was  made  for  the  fencing  of 
machinery  of  any  kind  if  after  notice  by  an  inspector 
and  arbitration  it  was  decided  to  be  dangerous.  In 
1891  an  Act  was  passed  which  amended  the  earlier 
Aot.  It  provided  that  in  section  5,  sub-section  3,  of 
the  Act  of  1878  the  words  "  all  dangerous  parts  of 
the  machinery  "  should  be  inserted.  The  new  Act 
also  repealed  section  6  of  the  Act  of  1878.  It  m 
obvious  to  my  mind  that  the  effect  of  these  proviskm 
is  that  the  question,  whether  or  not  any  kind  of 
machinery  is  dangerous,  is  no  longer  to  be  decided  by 
arbitration,  but  by  a  magistrate,  subject  to  the  right 
of  appeal  from  his  decision  to  quarter  sessions  or  to 
this  court.  But  then  it  is  said  that,  as  regards 
machinery  other  than  motive  machinery,  section  8  of 
the  Act  of  1891  has  been  substituted  for  section  6  of 
the  earlier  Aot.  Looking  at  the  nature  of  the  pro- 
visions of  section  8  and  the  course  of  procedure  to  bt 
followed,  I  am  inclined  to  think  that  that  section 
does  not  apply  to  cases  of  this  kind,  but  it  is  not 
necessary  in  this  case  to  give  any  decision  on  thai 
point.  All  that  we  now  decide  is,  that  under  section 
6  it  was  for  the  magistrate  to  say  whether  tins 
machinery  was  dangerous  or  not.  That  constructm 
of  the  Aot  appears  to  me  to  be  more  in  accordance 
with  the  presumed  intention  of  the  Legislature  that 
that  contended  for  on  behalf  of  the  respondents. 
The  case  must,  therefore,  go  back  to  the  magistnteg 

Wright,  J.— I  agree.    Mr.  Walter  in  effect  asfc£ 
us  to  repeal  the  Act  of  1891.    But  the  lan£i 
section  6  is  perfectly  general,  and  this  case  is 
within  it.    The  manufacturer  has  the  option  of 
one   of   three   things,    he   must   either   fence  tat] 
machinery,  or  put  it  in  such  a  position,  or  make  it 
such  a  construction  that  it  becomes  as  safe  as  if 
were  fenced. 

Appeal  allowed;  leave  to  appeal  refused. 

Solicitor  for  the  appellant,  Solicitor  to  the  '. 

Solicitor  for  the  respondents,  FT.  Hurd  <fc  Son. 


Charles,  J.')  j  April!] 

MOWBRAY  AND  ANOTHER  V.  MERRYWEATHER.  («. 

Master  and  servant — Damages — Remoteness — Wax 
by  contractor   to   employer — Breach  of 
Negligence  of  employer — Injury  to  workman 
ployer — Liability  of  contractor  for  injury  to  i 

The  plaintiffs  undertook  to  discharge  cargo  from  I 
defendant's  ship,  and  the  defendant  undertook  to  i 
them  with  all  necessary  cranes  and  chains.  The  <~ 
ant  supplied  a  chain  so  defective  that  whilst  it  ton 
used  it  broke,  and  thereby  a  workman  of  the  plain 
was  injured.  The  injured  workman  thereupon  I 
an  action  against  the  plaintiffs,  which  they  «o£ 
paying  the  workman  £125.  It  was  admitted  that  1 
defendant  was  guilty  of  a  breach  of  warranty  to  I 
plaintiffs  in  supplying  a  defective  chain  ;  that  the  j  * 
tiffs  were  guilty  of  negligence  inasmuch  as  they 
by  reasonable  care,  have  discovered  the  defect* 
have  avoided  the  accident,  and  that  they  were  therefi 
under  a  legal  liability  to  their  workman,  and 
admitted  that  the  payment  to  the  workman  was  a  \ 
able  one. 

Held,  that  the  injury  to  the  plaintiffs'  workman  i 
natural  consequence  of  the  breach  of  warranty  hy 


(a.)  Reported  by  Sir  Sherston  Bakes,  Bart, 
Barrister-at-Law. 
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defendant,  and  that  the  defendant  woe  therefore  liable  to 
pay  to  the  plaintiff*  the  sum  which  the  plaintiffs  had 
pad  to  their  workman,  notwithstanding  that  the  plain- 
Ufj  own  negligence  woe  the  immediate  cause  of  the 
accident. 

Action  tried  before  Charles,  J.,  at  the  last  Leeds 
Assises,  in  which  he  took  time  to  consider  his  judg- 
ment, which  he  now  delivered  in  favour  of  the 
plaintiffs. 

The  facts  and  oases  cited  appear  in  the  written 
judgment  of  the  learned  judge, 

Bobson,  Q.C.,  and  Meynell,  for  the  plaintiffs. 

Tindal  Atkinson,  Q.C.,  and  H.  Oawan  Taylor,  for 
the  defendant. 

Cur.  adv.  vuU. 

April  2.— The  following  judgment  was  read  by 

Chablbs,  J.— The  facts  of  this  case  are  very 
simple,  and  in  all  substantial  particulars  undisputed. 
The  plaintiffs  are  stevedores  at  West  Hartlepool,  and 
the  defendant  is  owner  of  the  steamship  Wenoy.  The 
plaintiffs,  on  the  16th  of  August,  1894,  undertook  to 
discharge  a  cargo  of  deals  from  the  ship,  and,  in 
accordance  with  the  custom  of  the  port,  the  defendant 
promised  to  provide  all  necessary  and  proper  derrick 
cranes,  chains,  winches,  and  other  gearing  reasonably 
fit  for  the  purpose  of  discharging  the  cargo.  They 
failed  to  do  so,  and  supplied  a  chain  so  defective  that 
whilst  it  was  being  used  in  discharge  of  the  cargo  it 
broke,  and  thereby  a  workman  of  the  plaintiffs  was 
seriously  injured.  The  injured  workman  thereupon 
brought  an  action  against  the  plMntiffij  under  the 
provisions  of  the  Employers'  liability  Act,  1880,  ss. 
1,  2,  basing  his  claim  upon  the  defective  condition  of 
the  chain,  a  defective  condition  which,  he  alleged, 
might  have  been  discovered  by  the  plaintiffs  by  the 
exercise  of  reasonable  care.  The  plaintiffs  did  not 
contest  the  claim,  and  paid  the  workman  £125,  which 
they  now  sought  to  recover  from  the  defendant.  It 
was  not  suggested  by  the  defendant  that  the 
settlement  was  an  improper  one,  and  it  was  admitted 

ru  the  trial  before  me  at  the  last  Leeds  Assizes,  by 
defendant  on  the  one  hand  that  there  had  been 
a  breach  by  him  of  the  implied  warranty  that  the 
derrick  crane  and  chains  should  be  reasonably  fit  for 
the  purpose  for  which  they  were  supplied,  and  by  the 
plaintiffs  on  the  other  hand  that  they  might,  by  the 
exercise  of  reasonable  care,  have  avoided  the  defect 
in  the  chain.  The  defendant,  however,  contended 
that  the  damage  sought  to  be  recovered  was  too 
remote,  and  I  reserved  my  decision  on  this  point. 
The  argument  of  the  defendant  was  to  the  following 
effect.  True  it  was,  he  said,  that  there  was  a  breach 
of  warranty,  but  the  damages  which  the  plaintiffs 
have  had  to  pay  resulted,  not  from  that  breach,  but 
from  a  negligent  act  committed  by  the  plaintiffs 
themselves.  They  were  not  responsible  at  common 
law  merely  for  permitting  the  workmen  to  use  a 
plant  in  fact  defeotive  and  unfit  for  the  purpose  for 
which  it  was  intended  to  be  used.  They  were  only 
habile  under  the  Employers'  Liability  Act,  1880, 
which  in  this  respect,  however,  seems  declaratory 
amply,  by  reason  of  the  defect  being  one  which  had 
not  been  discovered  owing  to  their  own  negligence. 
The  damage  to  the  workman,  therefore,  was  caused 
by  their  own  want  of  care,  and  oould  not  be  imputed 
to  the  defendant  as  the  natural  consequence  of  his 
breach  of  warranty.  The  plaintiffs  in  reply  con- 
tended that  they  had  a  right  to  rely  on  the  defendant's 
warranty.  As  between  him  and  them  the  cause  of 
•ctkm  was  complete,  and  the  negligence  of  which 
they  had  been  guilty — the  failure  to  carefully 
examine  and  test  the  chain— was  really  due  to  the 
reliance  they  placed  on  the  defendant's  warranty. 


The  workman,  it  was  further  argued,  oould  himself 
have  recovered  damages  against  the  defendant,  and, 
according  to  the  most  limited  construction  which  can 
be  placed  on  the  judgment  of  the  Court  of  Appeal  in 
Heaven  v.  Pender,  11  Q.  B.  D.  603,.  this  argument,  at 
all  events,  is  well  founded. 

The  case  of  Smith  v.  The  London  and  St.  Katharine 
Docks  Co.,  16  W.  B.  728,  L,  B.  3  0.  P.  326,  is  an 
authority  to  the  same  effect.  The  amount  paid  by 
the  plaintiffs  being  admitted  to  be  reasonable,  the 
only  question  I  have  to  determine  is  whether  the 
damage  done  to  the  workman,  which  he  could  only 
reoover  from  the  plaintiffs  by  showing  want  of  care 
in  them,  may  nevertheless  be  regarded  as  the  natural 
oonsequenoe  of  the  defendant's  breach  of  contract; 
in  other  words,  a  consequence  which  might  reasonably 
be  supposed  to  have  been  within  the  contemplation 
of  the  parties.  And  the  defendant  cannot  have 
supposed  that  the  plaintiff*  meant  themselves  to 
unload  the  ship,  lie  must  be  taken  to  have  known 
that  the  plaintiffs  would  employ  others  to  do  so,  and, 
in  my  opinion,  injury  to  a  person  so  employed  is  a 
natural  oonsequenoe  of  a  breach  of  warranty.  Does 
it  make  any  difference  that  the  personal  liability  of 
the  plaintiffs  to  their  workmen  is  based  on  the 
cironmstanoe  that  they  were  themselves  guilty  of 
want  of  care  ?  I  cannot  think  so.  The  breach  of  the 
warranty  on  which  the  plaintiffs  relied,  and,  as  far 
as  the  defendant  is  oonoerned,  had  a  right  to  rely, 
remains,  and  is  the  efficient  cause  of  the  subsequent 
mischief.  As  regards  the  workman  the  plaintiffs  may 
have  been  guilty  of  negligenoe  in  not  themselves 
testing  the  efficiency  of  the  ohain ;  but  I  do  not  see 
how  their  failure  in  their  duty  towards  him 
exonerates  the  defendant  from  his  failure  to  perform 
his  contract  with  them.  His  breach  of  oontraot 
created  a  dangerous  state  of  things  which  has 
brought  about  an  accident,  and  for  that  accident  he 
must,  in  may  opinion,  be  held  responsible,  even 
though  the  plaintiffs'  negligence  was  the  imm^Vf 
cause  of  it  There  does  not  appear  to  be  any  very 
direct  authority  on  the  subject,  out  the  reasoning  of 
Martin,  B.,  in  Burrows  v.  The  March  Gas  and  Coke 
Co.,  18  W.  B.  348,  20  W.  B.  493,  L.  B.  5  Ex.  67, 
L.  B.  7  Ex.  96,  entirely  covers  the  case.  There  the 
defendants,  a  gas  company,  contracted  to  supply  the 
plaintiff  with  a  proper  service-pipe  from  a  main  out- 
side to  a  meter  inside  his  premises  and  gas  escaped 
from  a  defect  in  the  pipe.  A  servant  of  a  gasfitter 
incautiously  went  into  the  room  with  a  lighted 
candle  and  the  escaped  gas  exploded.  The  defend- 
ants were  held  liable  for  all  the  damage  done,  and 
Martin,  B.,  expressly  states  that  the  liability  of  the 
defendants  would  have  been  the  same  even  if  the  gas- 
fitter's  servant  had  been  the  plaintiff's  own.  The 
other  judges  in  the  Court  of  Exchequer  and  the 
Exchequer  Chamber  base  their  decision  upon  the 
principle  that  the  breach  of  oontraot  was  the  primary 
and  substantial  cause  of  the  explosion,  and  that  so  it 
remained,  notwithstanding  the  negligenoe  of  the 
gasfitter.  The  defendants,  the  court  considered, 
must  be  held  to  have  contemplated  the  possibility  of 
careless  persons  bringing  light  into  contact  with 
escaping  gas* 

On  behalf  of  the  defendant  three  oases  were  cited: 
Wrightup  v.  Chamberlain,  7  Scott,  698 ;  Kiddie  <fc  Son 
v.  Lovett,  34  W.  B.  518,  16  Q.  £.  D.  606 ;  and  Oving- 
ton  v.  McVicar,  2  Court  of  Bess.  Oas.,  3rd  series,  1066,  a 
decision  in  1864  of  the  Court  of  Session.  In  Wrightup 
v.  Chamberlain  the  plaintiff  had  bought  a  horse  of  the 
defendant  with  a  warranty  of  soundness.  The  horse 
having  been  delivered  he  resold  it  with  a  similar 
warranty.  It  was,  in  fact,  unsound,  and  the  pur- 
chaser from  the  plaintiff  sued  him  for  the  breach  of 
warranty.     He  defended  the  action  unsuccessfully, 
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and  sought  to  recover  from  the  defendant  the  oosts 
of  the  defence.  The  jury  found  that  he  might,  before 
he  defended  the  action,  have  found  out,  by  examining 
the  horse,  that  it  was  unsound,  and  upon  this 
finding  it  was  held  that  he  could  not  recover  the 
costs  of  what  was  a  rash  and  improvident  defence. 
It  is  obvious  that  this  decision  has  little  or  no  bearing 
on  the  present  case.  In  Kiddle  <ft  Son  v.  Lovett,  how- 
ever, the  facts  were  in  many  respects  very  similar  to 
those  proved  or  admitted  here.  A  suspended  plat- 
form was  put  up  for  the  plaintiffs  by  the  defendant, 
under  a  contract  that  he  would  fix  it  safely,  to  enable 
the  plaintiffs  to  paint  a  house.  The  platform  fell 
owing  to  the  defective  manner  in  which  it  was  sus- 
pended, and  hurt  one  of  the  painters  in  the  plaintiffs' 
employment.  The  injured  man  brought  an  action 
under  the  Employers'  Liability  Act,  1880,  against  the 

Sintiffe,  which  they  settled  by  paying  him  £125. 
ey  then  sued  the  defendant  for  breach  of  his  con- 
tract. The  case  was  tried  before  Denman,  J.,  who 
found  as  a  fact  that  the  plaintiffs  had  been  guilty  of 
no  negligence,  and  that  they  had  settled  the  action 
under  a  mistaken  belief  in  their  own  liability.  That 
being  so,  the  learned  judge  thought  that  they  had 
no  right  to  fix  the  defendant  with  the  amount  they 
had  paid  as  damage  naturally  or  neoessarily  flowing 
from  the  defendant's  breach  of  contract.  The  pay- 
ment was  one  which  need  not  have  been  made  at  alL 
The  question,  therefore,  which  is  now  before  me  did 
not  arise,  and  it  is  only  referred  to  by  the  learned 
judge  at  the  close  of  his  judgment  with  the  observa- 
tion that  it  was  unnecessary  to  give  any  opinion  upon 
it.  "The  point,"  he  says,  " is  discussed  in  the  3rd 
edition  of  Messrs  Roberts  and  Wallace's  valuable 
work  on  the  Liability  of  Employers,  p.  471,  and  a 
Scotch  case  of  Ovington  v.  McVicar  is  cited  in  the 
note  as  supporting  the  view  that  the  damages  in  suoh 
a  case  would  be  too  remote."  But  upon  reference  to 
that  case  I  find  that  the  judges  all  thought  that  the 
master  who  had  extrajudicially  settled*  a  workman's 
claim  was  not  under  any  legal  liability  to  the  work- 
man. In  that  respect  the  case  is  exactly  similar  to 
Kiddle  <fc  Son  v.  Lovett,  but  the  Lord  Justice  Clerk 
and  the  other  judges  of  the  court  do  express  an 
opinion  that  even  if  the  master  had  been  legally 
liable  to  the  workman  he  could  not  have  made  the 
defendant  responsible.  With  all  respect  I  am  unable 
to  agree  with  them,  and  the  case,  having  been 
admittedly  decided  upon  the  ground  that  no  liability 
for  latent  defect  in  machinery,  against  which  no  care 
oould  have  effectually  guarded,  existed  in  the  master, 
does  not  constitute  an  authority  for  the  present 
defendant.  My  judgment  must  be  for  the  plaintiffs 
for  £125,  with  oosts. 

Judgment  for  plaintiffs. 

Solicitor  for  the  plaintiffs,  Higson  Simpson,  West 
Hartlepool. 

Solicitors  for  the   defendant,    Turnbull  &   Tilley, 
West  Hartlepool. 


Court  of  Appeal. 

From  Q.  B.  Div.  ) 

(LordEsher,  M.R.,  and  A.  L.  5  May  16, 17. 

Smith  and  Bigby,  L.JJ.)     ) 

In  re  An  Arbitration  between  Jameson  ahd  the 
Newcastle  Steamship  Freight  Insurance  asso- 
ciation, (a.) 

Insurance — Marine  insurance  —  Policy  on  freujtir- 
Exception  for  cancelling  of  charter — Delay  caused  ty 
perils  insured  against — Termination  of  adventure. 


In  a  policy  of  insurance  on  freight  it  was  r 
that  no  claim  arising  from  the  cancelling  of  any  ehartff 
should  be  allowed.  The  ship,  while  proceeding  to  tk 
port  of  loading  under  a  charter-party,  which  did  td 
contain  any  cancellation  clause,  was  damaged  b§ 
reason  of  perils  insured  against,  and  in  consequent  if 
the  delay  caused  thereby  the  adventure  came  neomtrQs 
to  an  end.  The  shipowner  made  a  claim  on  the  tmfr- 
writers  in  respect  of  his  loss  of  freight. 

Held  that  the  claim  was  not  a  claim  arising  from  Us 
cancelling  of  a  charter,  and  that  the  underwriters  um. 
liable. 

Appeal  from  the  judgment  of  a  divisional  ooutot 
a  special  case  stated  by  an  arbitrator. 

The  claim  in  respect  of  which  the  dispute  siov 
was  a  claim  by  G.  Jamieson,  who  was  owner  of  fej 
steamship  Abrota,  against  the  Newcastle  Steamshf 
Freight  Insurance  Association  for  £762  16s.  UA, 
alleged  to  be  due  under  a  marine  policy  of  iniuraasv 
for  £600  upon  the  freight  of  The  Abrota,  which  pofiw 
was  dated  the  23rd  of  February,  1893,  and  executed 
by  the  association. 

It  was  a  time  policy,  the  insurance  being  from  fta 
20th  of  February,  1893,  to  the  20th  of  FebiW 
1894,  and  the  rules  of  the  association  formed  out* 
the  policy.  The  risks  insured  against  included  peek 
of  the  sea,  and  by  rule  8  it  was  provided  that  ut0 
claim  arising  from  the  cancelling  of  any  charts: 
nor  for  loss  of  time  under  a  time  charter  "  should  W 
allowed. 

On  the  10th  of  October,  1893,  while  the  poticywsi 
in  force,  a  charter-party  was  entered  into  betwssi 
Jamieson  and  a  French  firm,  by  which  The  Ahrm 
was  chartered  to  proceed  to  Kotka,  a  port  in  Fmbaij 
and  there  load  a  cargo  and  proceed  therewith  *•] 
Honfleur.  There  was  no  cancelling  date  in  m 
charter-party.  j 

On  the  14th  of  October  The  Abrota  left  St  Peta* 
burg  for  Kotka,  and  on  the  same  day  stranded  *4 
Leskar  Island. 

On  the  15th  of  October  she  was  got  off,  aa&oj 
day  was  taken  to  Helsingfors,  where  it  was  tosij 
she  had  sustained  considerable  damage.  Before  sM 
oould  be  repaired  the  port  of  Kotka  became  closed  la; 
the  winter  by  ice. 

On  the  26th  of  October  the  charterers  sent  a 
gram  to  Jamieson,  inquiring  whether   The  A\ 
would  load  at  once  or  whether  he  would  cancel 
charter-party. 

On  the  27th  of  October  Jamieson  wrote  to 
brokers,  Finzi  &  Co.,  asking  them  to  reply  to 
charterers'  telegram  and  stating  as  follows:  a 
position  is,  if  we  cancel  the  charter  we  void  our 
surance.  Now  it  is  for  the  cargo-owners  to  ef 
that  is  to  say,  charter  another  steamer  and  bring 
cargo  away,  giving  us  notice  of  their  n  * 
doing  so,  and  for  them  to  run  the  risk  of 
the  charter,  as  we  cannot  take  the  raaponsihflifr' 


(a.)  Beported  by  F.  G.  Bugkbk,  Beq. 
at-Law. 
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our  own  shoulders*"  Knzi  &  Co.  wrote  to  the 
charterers  accordingly,  and  on  the  31st  of  October 
the  charterers  sent  Jamieson  a  telegram,  of  which 
the  following  is  a  translation :  "  Tour  agents  have 
declared  The  Abrota  is  unable  to  fulfil  the  charter, 
inviting  us  to  charter  another  ship.  The  charter  of 
The  Abrota  is  therefore  annulled."  On  the  same  day 
Jamieson  replied  by  telegram:  "Abrota.  Cannot 
agree  cancel  charter.  If  you  forward  by  another 
steamer  you  must  take  all  responsibility." 

The  charterers,  being  unwilling  to  wait  for  The 
Abrota,  refused  to  load  her  under  the  charter-party, 
and  forwarded  their  cargo  .  by  another  steamer. 
Jamieson  then  made  a  chum  under  his  policy  of 
insurance,  which  the  association  disputed.  The 
matter  was  referred,  under  the  arbitration  clauses 
contained  in  the  policy,  to  the  arbitration  of  Mr. 
Joseph  Walton,  Q.C.,  who  found  as  a  fact  that  on 
October  14,  1893,  the  vessel  was  damaged  by  perils 
of  the  sea,  and  that  the  time  necessary  for  repairing 
such  damage  was  so  long  that  the  voyage  contem- 
plated in  the  charter-party  became,  in  a  commercial 
sense,  impossible.  He  also  found  that  on  October  31 
there  was  no  probability  that  the  vessel  could  be 
loaded  at  Kotka  within  a  reasonable  time,  and  that 
the  charterers  were  therefore  entitled  then  and  there 
to  give,  and  did  give,  notice  to  the  shipowners  that 
they  would  not  load  the  vessel  tinder  the  charter- 
party;  and  that  there  was,  under  these  circumstances, 
a  loss  of  freight  by  perils  insured  against,  in  respect 
of  which  Jamieson  would  be  entitled  to  recover 
£762  16s.  lid.  from  the  assurance  company,  if  his 
claim  were  not  a  claim  arising  from  the  cancelling  of 
the  charter-party  within  the  meaning  of  the  8th  rule 
of  the  association.  He  found  that,  oonstruing  the 
words  of  the  rule  in  the  sense  in  which  they  would 
ordinarily  be  understood  by  men  of  business,  the 
charter-party,  under  the  circumstances,  was  cancelled 
within  the  meaning  of  the  rule,  and  therefore  he 
found  that  Jamieson's  claim  was  a  claim  arising  from 
the  cancelling  of  a  charter-  party ,  and  so  he  was  not 
entitled  to  recover  against  the  association;  but  he 
stated  this  case  for  the  opinion  of  the  court. 

The  Divisional  Court  (Charles  and  Kennedy,  J  J.) 
were  of  opinion  that  the  arbitrator  had  rightly  held 
that  the  claim  was  a  claim  arising  from  the  cancelling 
of  a  charter-party,  and  they  accordingly  gave  judg- 
ment for  the  association. 

Jamieson  appealed. 

Bighorn,  Q.C.,  and  Maurice  Hill  {Hugh  Boyd  with 
them),  for  the  appellant. 

Finlay,  Q.C.,  and  Scrutton,  for  the  respondents. 

The  following  cases  were  cited : — Jackson  v.  Union 
Marine  Insurance  Co.,  23  W.  B.  169,  L.  B.  10  C.  P. 
125;  Mercantile  Steamship  Co.  v.  Tyser,  29  W.  B.  790, 
7  a  B.  D.  73;  The  Bedouin,  42  W.  B.  299,  [1894] 
P.  1. 

Lord  Esseb,  M.B. — In  this  case  the  plaintiff  has 
brought  an  action  against  an  insurance  company  on  a 
policy  on  chartered  freight.  The  question  is,  whether 
under  the  particular  circumstances  of  the  case  the 
plAwiHff  is  entitled  to  recover.  He  chartered  his  ship 
by  a  charter-party  which  was  in  the  ordinary  form, 
but  it  did  not  contain  the  cancellation  clause,  which 
is  now  inserted  in  many  charter-parties,  though  not 
in  alL  The  ordinary  cancellation  clause  provides  that, 
if  the  ship  does  not  arrive  at  the  port  of  loading  by  a 
specified  date,  it  shall  be  in  the  power  of  the 
charterer  to  cancel  the  charter-party.  But,  as  I  have 
said,  this  charter-party  did  not  contain  that  clause. 

The  ship  sailed,  and  on  the  same  day  she  was 
stranded,  and  she  sustained  such  injuries  that  it  was 


a  long  time  before  she  could  be  repaired.  The  arbi- 
trator has  found  as  a  fact  that  the  delay  was  so  great 
that  the  adventure  must  be  taken  to  have  come 
absolutely  to  an  end.  It  became  impossible  for  either 
the  charterer  to  load  the  ship  or  the  shipowner  to 
carry  the  goods  under  that  adventure.  And  the 
adventure  came  to  an  end  by  reason  of  perils  of  the 
sea.  We  have,  therefore,  here  a  dear  loss  of  freight 
caused  by  perils  insured  against,  and  the  plaintiff  is 
entitled  to  claim  under  his  policy,  unless  there  is  some 
stipulation  in  the  policy  which  relieves  the  under- 
writers from  liability.  The  underwriters  rely  on  a 
clause  in  the  policy  which  says  that  they  are  not  to  be 
liable  for  any  claim  arising  from  the  cancelling  of  a 
charter-party.  They  maintain  that  this  charter- 
party  was  cancelled.  The  rule  of  construction  foe 
such  a  document  as  this,  is  that  the  words  are  to  be 
construed  aooording  to  their  ordinary  business  sense. 
The  phrase  "  cancelling  of  a  charter"  is  an  ordinary 
phrase,  which  is  well  understood  in  business.  If 
there  is  no  special  stipulation,  how  can  a  charter  be 
oanoelled  ?  In  the  same  way  in  which  any  other  con- 
tract oan  be  oanoelled.  As  a  general  rule,  neither  of 
the  two  parties  to  a  contract  can  by  himself  cancel 
the  contract ;  it  oan  only  be  oanoelled  by  the  mutual 
assent  of  both  the  parties.  But,  as  is  well  known, 
many  charter-parties  contain  the  cancellation  clause 
to  which  I  have  referred,  and  which  enables  the 
charterer  in  a  particular  case  to  cancel  the  charter. 
In  such  a  case,  of  course,  both  parties  have  agreed 
beforehand  that  this  shall  be  a  part  of  the  oontraot 
between  them ;  but  the  business  sense  of  the  effect  of 
the  clause  is  that,  if  the  ship  does  not  arrive  at  the 
port  of  loading  by  the  specified  date,  then  the 
charterer  may  oanoel  the  charter-party,  although  the 
shipowner  is  not  willing  that  he  should  do  so. 
Whether  the  delay  be  caused  by  perils  of  the  sea  or 
otherwise,  the  oharterer  may,  if  he  chooses,  cancel ; 
but  he  is  not  bound  to  do  so.  Therefore  in  such  a 
case  the  cancelling  of  the  charter-party  by  the 
charterer  is  an  act  ox  his  own  will.  But  in  the  present 
case,  even  supposing  there  had  been  a  cancellation 
clause,  had  the  charterers  any  choice  in  the  matter  P 
It  is  dear  that  they  had  no  choice ;  for,  by  reason  of 
the  delay,  the  adventure  was  at  an  end,  and  the 
charterers  were  not  in  a  position  to  cancel.  The 
charter-party  was  gone,  not  by  cancellation,  but  by 
the  adventure  having  terminated.  I  am,  therefore,  of 
opinion  that  judgment  ought  to  have  been  for 
the  plaintiff,  and  that  the  appeal  must  be  al- 
lowed. 

A.  L.  Smith,  L.J. — This  is  an  action  on  a  time 
policy  on  chartered  freight,  and  a  loss  has  occurred 
by  reason  of  a  peril  covered  by  the  policy.  The 
defendants  rely  on  the  rule  which  relieves  them  from 
liability  where  a  charter  is  cancelled,  and  they  say 
that  in  this  case  there  has  been  a  cancellation.  Do 
they  make  that  outP  In  my  opinion  they  do  not. 
If  a  document  contains  a  clause  which  plainly  can 
only  bear  one  interpretation,  the  court  ought  to  give 
it  that  interpretation  without  looking  to  see  what 
the  result  will  be.  But  here  I  think  we  may  look  to 
see  what  would  be  the  result  of  interpreting  this 
clause  as  the  defendants  ask  us  to  do.  If  this  ship, 
instead  of  merely  stranding,  had  gone  to  the  bottom, 
the  underwriters  would  certainly  have  had  to  pay, 
and  I  cannot  see  the  difference  between  that  case  and 
this.  Here  the  ship  was  so  damaged  that  she  oould 
not  continue  her  voyage.  It  seems  to  me  that  there 
was  no  cancelling  of  this  charter  within  the  meaning 
of  the  rule,  which,  I  think,  means  a  cancelling  by 
mutual  assent.  I  am  fortified  in  my  opinion  by  the 
next  words  "nor  for  loss  of  time  under  a  time 
charter,"  which  seem  to  refer  to  a  bargain  between 
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Coubt  op  Appeal. 


the  parties.    I  therefore  think  that  the  plaintiff  is 
entitled  to  judgment. 

Eigby,L.J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Botterell  &  Roche, 

Solicitors  for  the  respondents,  T.  Cooper  <fc  Go* 


4 


Mayl. 


From  Q.  B.  Div. 

(Lord  Esher,  M.B.,  and  A.  L. 

Smith  and  Bigby,  L.JJ.) 

Dodds,  Appellant. 
Assessment  Committee  op  the  South  Shields 
Union,  Respondents,  (a.) 

Poor  law — Rateable  value — Public-house — Evidence  as 
to  takings  in  house — Admissibility. 

On  an  appeal  against  an  assessment  for  the  relief  of 
the  poor9  of  a  licensed  public-house  in  a  town,  the  quarter 
sessions  rejected  evidence  as  to  the  amount  of  the  takings 
of  the  tenant  in  the  public- house,  and  reduced  the  rate- 
able value. 

Held,  that,  as  there  were  other  licensed  houses  in  the 
town  which  could  form  a  standard  of  comparison  for  the 
purpose  of  ascertaining  the  rateable  value,  the  evidence  as 
to  the  takings  was  not  required  for  thai  purpose,  and 
was  therefore  properly  rejected. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  (Wills  and  Wright,  JJ.)  on  a  special  case 
stated  by  the  Quarter  Sessions  for  the  county  of 
Durham,  on  an  appeal  against  a  rate  or  assessment 
made  for  the  relief  of  the  poor  for  the  parish  of 
Westoe  in  the  county  of  Durham. 

The  appellant  was  rated  as  occupier  of  a  public- 
house  in  the  parish  as  tenant  from  year  to  year  at  an 
annual  rent  of  £315  10s.,  and  was  assessed  at  £500 
for  gross  estimated  rental  and  £416  10s.  for  rateable 
value.  The  ground  of  the  appeal  was  that  the 
appellant  was  overrated.  At  the  hearing  of  the 
appeal  the  respondents'  counsel  proposed  by  cross- 
examination  of  the  appellant's  witnesses  and  by 
examination  in  chief  of  the  respondent's  witnesses  to 
give  evidence  of  the  amount  of  the  average  weekly 
takings  of  the  appellant  in  the  public-house.  The 
appellant's  counsel  objected  to  the  reception  of  evi- 
dence of  that  kind,  and  the  Court  of  Quarter  Sessions 
rejected  the  evidence  and  allowed  the  appeal,  reducing 
the  gross  and  rateable  values.  The  question  was 
whether  the  evidence  had  been  rightly  rejected. 

The  Divisional  Court  affirmed  the  decision  of 
quarter  sessions.  The  assessment  committee  ap- 
pealed. 

Balfour  Browne,  Q.C.,  and  R.  Cunningham  Olen, 
for  the  assessment  committee. — A  public-house  is 
among  the  exceptional  oases  in  which  the  takings  or 
profits  must  be  looked  at  to  find  out  what  rent  a 
tenant  will  give  for  it.  The  rent  of  a  public-house  is 
frequently  no  criterion  of  the  annual  value.  The 
rent  which  a  tenant  will  pay  depends  upon  the 
takings  of  the  house.  It  is  the  fund  out  of  which 
he  can  afford  to  pay  the  rent.  In  public-houses 
there  oan  be  no  comparison  with  similar  properties. 
A  public-house  is  in  a  similar  position  to  docks : 
Mersey  Docks  and  Harbour  Board  v.  Overseers  of  Liver- 
pool, 22  W.  B.  184,  L.  B.  9  Q.  B.  84 ;  or  to  a  race- 
course: Reg.  v.  VerraU,  24  W.  B.  139,  1  Q.  B.  D.  9; 
or  to  refreshment-rooms  at  a  railway  station :  Clark 
v.  Overseers  of  Fisherton-Angar,  29   W.  B.  334,   6 

[a.)  Reported  by  W.  F.  Barby,  Esq.,  Barrister-at- 
Law. 


Q.  B.  D.  139 ;  in  all  of  which  oases  evidence  of  the 
profits  made  was  admitted  in  order  to  ascertain  the 
rateable  value.  The  evidence,  therefore,  in  this  esse 
was  wrongly  rejected.  Reg.  v.  Guardians  of  NoHk 
Aylesford,  37  J.  P.  148,  20  W.  B.  C.  L.  Dig.  67,  wsj 
also  referred  to. 

J.  Lawson  Walton,  Q.C.,  and  Strachan,  for  DodU- 
Where  the  standard  which  is  applicable  to  most 
properties — namely,  the  higgling  of  the  market-cm 
be  applied,  the  question  of  profits  is  immaterial. 
This  was  the  view  of  Blackburn,  J.,  in  Mer$q 
Docks  and  Harbour  Board  v.  Overseers  of  Itser- 
pool.  The  question  of  profits  can  only  be  looked 
at  where  the  ordinary  standard  cannot  be  applied. 
Valuers  oan  state  the  rent  which  a  public-house  win 
fetch  in  the  market.  There  are  other  public-hoosei 
in  the  town  with  which  this  one  can  be  complied. 
The  evidence  of  the  takings  was  therefore  rightly 
rejected.  Reg.  v.  London  and  North-WesUrn  RaUtowj 
Co.,  22  W.  B.  263,  L.  B.  9  a  B.  134.  was  slso 
referred  to. 

Lord  E8HBR,  M.B. — I  am  of  opinion  that  the  de- 
cision of  the  Divisional  Court  is  right  The  question 
is  as  to  the  rateable  value  of  a  public-house  it 
Westoe.  The  rateable  value  is  to  be  ascertained  by 
the  rent  which  an  ordinary  tenant  from  year  to  yesr 
would  give  for  the  premises.  The  question  is  not 
what  rent  a  tenant  could  afford  to  give,  but  what  he 
would  be  likely  to  give  for  the  premises.  The  ques- 
tion is  not  what  the  tenant  would  give  for  the  busi- 
ness carried  on  upon  the  premises,  but  what  he  would 
give  as  rent  for  the  premises.  There  is  a  well-estab- 
lished mode  of  determining  that  question.  It  faff 
been  found  by  experience  and  reason  that  a  temat 
would  pay  rent  according  to  the  nature  of  the 
premises,  their  size,  and  situation.  The  actual  rest 
which  a  tenant  pays  for  the  particular  premises  is  not 
conclusive,  as  the  tenant  may  be  paying  too  much  or 
too  little,  but  it  is  an  element  in  the  consideration  of 
the  case.  It  is  obvious  that  one  person  using  ties  ! 
premises  for  business  purposes  might  make  a  Ism 
profit,  while  another  person  carrying  on  an  exactly 
similar  business  on  the  same  premises  might  lose  fay 
it.  The  profits  of  the  business  cannot  be  the  test  ss 
to  what  rent  an  ordinary  tenant  would  give  for  tae 
premises.  Therefore,  an  inquiry  into  the  takings  of 
the  business  carried  on  upon  the  premises  is  an  im- 
proper and  irrelevant  inquiry.     The  test  is  watt  j 


rent  ordinary  tenants  would  give  for  similar  _ 
in  a  similar  situation.  This  is  indeed  admitted  ss 
regards  inhabited  houses,  or  ordinary  busmest  or 
shop  premises.  The  rent  which  such  premises  wseM 
fetch  in  the  house  market  is  the  ordinary  mode  of 
ascertaining  their  rateable  value.  That  is  the  genets! 
rule  where  such  a  rule  can  be  applied,  and  evideaes 
as  to  the  takings  or  profits  of  a  business  carried  oa 
upon  the  premises  ought  to  be  rejected.  No  do*** 
the  amount  of  takings  or  profits  might  be  material  s 
the  question  was  what  a  tenant  could  afford  to  grffk 
That,  however,  is  not  the  test  as  a  general  role,  tat 
question  being  what  a  tenant  would  be  likely  to  grm ; 
It  is  said,  however,  that  the  present  is  one  sf 
the  exceptional  cases  in  which  the  question  of  ta» 
takings  or  profits  of  the  business  must  be  gone  iafa> 
The  leading  case  upon  the  point  is  Mersey  Dodi** 
Harbour  Board  v.  Overseers  of  Liverpool, 
Blackburn,  J.,  said  that  as  a  general  rule  the 
earned  in  business  are  immaterial,  and  he  gsf* 
instances  of  a  shop  in  Cheapside  and  chambers  ia  tig 
Temple.  But  he  said  that  there  were  exospf 
oases,  one  being  the  case  of  the  Liverpool  docks 
before  the  court.  There  being  no  other  docks 
which  the  docks  could  be  compared,  it  could  not  It 
ascertained  what  rent  a  tenant  would  give  for  the* 
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if  they  were  put  in  the  market.  That  is  an  exceptional 
ease,  and,  therefore,  to  find  out  what  rent  a  tenant 
would  give  for  them  it  must  be  ascertained  what  rent 
a  tenant  oonld  afford  to  give.  In  suoh  a  case  one  is 
driven  to  this  unfortunate  mode  of  ascertaining  what 
rent  a  tenant  would  give.  That  exceptional  mode 
was  subsequently  applied  in  Reg.  v.  Verrall,  to  a  race- 
course ;  and  the  same  rule  was  adopted  in  the  case  of 
refreshment  rooms  at  a  railway  station  in  Clark  v. 
Overseers  of  Fisherton-Angar.  It  was  admitted  on 
behalf  of  the  assessment  committee  that  unless  the 
case  could  be  brought  within  the  class  of  exceptional 
oases,  the  evidence  as  to  the  takings  in  the  public- 
house  ought  to  be  rejected.  In  my  opinion  there  is 
nothing  exceptional  in  the  case  of  a  public- house  in  a 
large  town  where  there  are  other  public-houses.  I  do 
not  mean  to  decide  that  an  isolated  public-house  in 
the  country  may  not  be  within  the  exceptional  class 
of  cases.  I  say  nothing  about  that.  But  if  evidence 
can  be  given  as  to  the  rent  in  the  market  of  a  public- 
house  of  a  similar  character  in  a  similar  situation,  the 
ordinary  rule  must  be  applied.  In  this  case  there  are 
other  licensed  houses  in  the  place,  and  the  ordinary 
rule  can  be  applied.  Whether  the  licensed  house  is  a 
tied  house  or  not  makes  no  difference.  I  will  only 
add  this,  that  if  the  remarks  of  Field,  J.,  which  I  do 
not  quite  understand,  in  Clark  v.  Overseers  of  Fisher- 
ton- Angair  are  inconsistent  with  the  decision  in  Mersey 
Docks  and  Harbour  Board  v.  Overseers  of  Liverpool, 
they  ought  not  to  be  followed. 

A.  Ij.  Smith,  L.J. — I  am  of  the  same  opinion.  It 
is  obvious  that  the  assessment  committee  are 
endeavouring  to  establish  the  rateable  value  of  this 
public-house  by  showing  what  are  the  takings  in  the 
house.  I  understand  the  law  as  to  ascertaining  the 
rateable  value  to  be  this,  that  when  there  is  a  tene- 
ment— and  the  same  rule  applies  whether  the  house  is 
licensed  or  not — and  there  are  other  similar  tenements 
with  which  a  comparison  can  be  made,  the  rateable 
value  is  the  rent  which  a  tenant  from  year  to  year 
would  give  for  the  premises  in  the  market.  The 
position  of  the  house,  whether  it  is  in  a  good  street 
or  not,  and  other  considerations  must  be  taken  into 
account.  Expert  valuers  know  what  the  letting 
value  of  a  public-house  in  a  town  is,  and  can  tell 
what  is  the  annual  value  of  this  public-house.  The 
question  as  to  what  profits  are  made  in  the  house  is 
nihU  ad  rem.  It  was  pointed  out  in  Mersey  Docks  and 
Harbour  Board  v.  Overseers  of  Liverpool  that  where 
there  is  a  market  value  whereby  a  comparison  can 
be  made,  the  question  of  profits  has  nothing  to  do 
with  the  matter.  That  proposition  is  not  disputed 
where  there  is  a  market.  But  it  is  contended  that 
this  is  an  exceptional  case  and  that  the  takings  or 
profits  of  the  public-house  can  be  given  in 
evidence.  I  cannot  see  that  this  is  an  exceptional 
case.  In  exceptional  oases,  such  as  the  Liverpool 
Docks  case,  the  racecourse  case,  and  the  railway 
refreshment-rooms  case,  the  ordinary  rule  cannot  be 
applied.  The  rating  authorities  must  do  their  best, 
and  therefore  they  must  ascertain  what  profits  a  tenant 
would  make,  and  from  that  they  must  find  out  what 
a  tenant  would  be  likely  to  give  for  the  premises. 
The  present  is  not  an  exceptional  case,  and  the 
evidence  of  the  takings  was  rightly  rejected.  The 
appeal  must  therefore  be  dismissed. 

Bigby,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Ghdden,  Son,  &  Holme, 
for  Mabane  &  Graham,  South  Shields. 

Solicitors  for  the  respondents,  Bowcliffe,  Rawle,  & 
Go.,  for  Newlands  &  Newlands,  Newcastle-upon- 
Tyne. 
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From  Q.  B.  Div. 
(Lindley  and  A.  L. .  >  March  13. 

Smith,  L.JJ.) 
Bbown,  Janbon,  &  Co.  v.  A.  Hutchinson  &  Go.  (a.) 

Partnership — Separate  liability  of  one  partner — Judg- 
ment against  such  partner— Foreign  firm — Branch 
office  in  England— Receiver  of  debtor's  interests  in 
partnership  assets — Partnership  Act,  1890  (53  <fc  54 
Vict.  c.  39),  s.  23. 

Where  a  partnership  business  is  carried  on  partly  in 
England  and  partly  abroad,  section  23  of  the  Partner- 
ship Act,  1890,  applies,  by  which  a  receiver  of  a  partner's 
interest  in  the  assets  of  the  partnership  business  can  be 
appointed  at  the  suit  of  a  judgment  creditor. 

Appeal  from  an  order  of  Day,  J.,  in  Chambers. 

The  plaintiffs  brought  an  action  against  the  defend- 
ant firm  and  J.  A.  Hutchinson  under  the  following 
circumstances : — 

On  the  24th  of  August,  1894,  J.  A.  Hutchinson  drew 
a  bill  of  exchange  for  £3,000  on  the  defendant  firm, 
which  was  accepted  by  the  firm.  The  bill  was  duly 
presented  for  payment  and  dishonoured,  and  notice 
of  suoh  dishonour  was  given  to  the  defendants.  The 
plaintiffs,  who   were  holders   for   value,  recovered 

Judgment  under  order  14  against  the  defendant 
'.  A.  Hutchinson,  for  £3,034  17s.,  the  firm  having 
obtained  leave  to  defend  the  action. 

The  plaintiffs  applied  by  summons  under  section  23 
of  the  Partnership  Aot,  1890,  for  the  appointment  of 
a  receiver  of  the  defendant's  interest  in  the  partner- 
ship business,  and  that  his  interest  should  stand 
charged  with  the  amount  of  the  judgment  debt,  there 
being  no  property  of  his  which  could  be  taken  under 
a  writ  of  fi.  fa,  or  elegit. 

The  firm  of  A.  Hutchinson  &  Co.  was  constituted 
a  sociHS  en  commandite  under  the  law  of  France, 
having  its  registered  office  in  Paris,  with  a  branch 
office  in  London  for  the  sale  of  its  manufactured 
goods,  and  the  defendant  J.  A.  Hutchinson  was 
formerly  manager  of  the  London  office. 

Day,  J.,  made  the  order  asked  for. 

The  defendant  firm,  A.  Hutchinson  &  Co.,  ap- 
pealed. 

Bighorn,  Q.O.,  and  H.  Tindal  Atkinson,  for  the 
appellants. — The  Partnership  Act,  1890,  has  no  appli- 
cation to  this  case.  Section  23  can  only  apply  to  an 
English  firm,  under  the  jurisdiction  of  the  English 
courts.  No  order  could  be  made  here  directing  an 
account,  Deoause  the  books  are  in  France,  and  the 
defendant  J.  A.  Hutchinson's  interest  can  only  be 
ascertained  in  France,  where  the  assets  actually 
are. 

Witty  Q.C.,  and  BarUey  Denniss,  for  the  plaintiffs. — 
The  defendants  are  really  two  separate  firms,  one  in 
England  and  one  in  France,  and  the  Aot  applies  to 
the  English  firm. 

(They  were  stopped  by  the  court). 

Lindley,  L.J.,  stated  the  facts,  and  continued: — 
The  judgment  creditor  proceeds  to  enforce  his  judg- 
ment under  section  23  of  the  Partnership  Act,  1890. 
That  section  is  new,  and  displaces  the  very  cumbrous 
procedure  which  was  in  use  before  the  Aot.  [His 
lordship  explained  that  procedure,  and  continued : — ] 
The  2nd  sub-section  recasts  the  whole  proceedings. 
By  it,  on  the  application  of  any  judgment  creditor  of 
a  partner,  the  court  may  make  an  order  charging 
that  partner's  interest  in  the  partnership  property 
and  profits,  with  payment  of  the  debt  and  interest, 

(a.)  Reported  by  W.  Shallorobs  Goddabd,  Esq., 
Barrister-at-Law, 
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and  may  appoint  a  receiver  of  that  partner's  snare  of 
profits.  That  has  no  immediate  effect  on  the  co- 
partners at  all.  The  interest  of  their  co-partner  is 
charged  just  as  if  he  had  given  an  equitable  charge 
over  his  interest.  In  order  to  enforce  that  charge  a 
receiver  is  appointed.  This  would  operate  as  an  in- 
junction to  prevent  the  debtor  receiving  anything 
from  the  firm.  That  does  not  produce  the  money,  and 
therefore  the  section  proceeds  to  enact  that  all 
accounts  and  inquiries  may  be  directed  as  if  the 
charge  had  been  made  in  favour  of  the  judgment 
creditor  by  the  partner,  or  as  the  circumstances  of  the 
case  may  require.  The  meaning  of  this  is  that  an 
order  may  be  made  for  an  account  of  what  is  due  to 
the  debtor  from  his  co-partners.  This  enables  the 
oo-partners  to  dissolve  partnership  if  they  like. 
This  is  intended  to  supersede  the  old  practice :  wher- 
ever a  firm  is  carrying  on  business  in  this  country 
with  assets  which  the  sheriff  could  have  seized  under 
the  old  law,  the  machinery  of  the  new  Aot  comes  into 
practice. 

I  think  there  is  ample  jurisdiction  to  make  this 
order,  and  I  do  not  think  it  will  prejudice  the  foreign 
partners  at  all,  unless  they  came  over  here  and  insisted 
upon  handing  over  to  the  judgment  debtor  the  money 
which  they  ought  to  hand  over  to  the  receiver.  It 
does  not  authorise  the  receiver  to  receive  partnership 
assets.  All  he  can  do  is  to  give  notice  to  the  other 
partners  about  payments  to  the  judgment  debtor. 
But  for  the  judgment  debtor  the  appointment  of  a 
receiver  is  extremely  important,  because  he  can  be 
ordered  to  hand  over  anything  he  may  have  received 
from  his  co-partners. 

I  am  of  opinion  that  there  is  jurisdiction  to  make 
this  order,  that  the  order  is  right,  and  that  the 
appeal  must  be  dismissed,  with  costs. 

A.  L.  Smith,  L.J.— It  is  said  that  Day,  J.,  had  no 
jurisdiction  to  make  this  order,  because  the  firm  is  a 
foreign  firm  and  not  an  "RngliwTi  one,  and  that  section 
23  of  the  Partnership  Aot,  1890,  applies  only  to  an 
English  or  Irish  firm.  But  on  the  materials  before 
us,  in  my  opinion  that  allegation  is  displaoed. 

If  this  is  not  a  partnership  within  section  23,  then 
the  sheriff  could  have  entered  and  seized  all  the  goods 
in  the  London  office  under  the  old  law.  But  that  is 
impossible.  In  my  judgment,  where  there  is  as  here 
a  partnership  carrying  on  business  partly  here  and 
partly  in  a  foreign  country,  that  is  a  partnership 
within  the  purview  of  the  section.  Therefore  I  think 
that  Day,  J.,  was  right  in  the  order  which  he  has 
made.  The  receiver  can  only  receive  the  money 
which  otherwise  would  be  paid  over  to  the  judgment 
debtor.  The  appeal  ought  to  be  dismissed,  with 
eosts. 

Appeal  dismissed,  with  costs. 

Solicitor  for  the  appellants,  H.  Montagu. 

Solicitors  for  the  respondents,  Hays,  Schmettan,  <fc 
Antrum. 
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From  Chan.  Div.    \ 

(Iindley,  Lopes,  and  [ 

Kay,  L.JJ.)        ) 

In  re  BubDBKIN.  (a.) 

Solicitor  —  Costs  —  Taxation — Purchase  under  Public 
Health  Act — ScUe  by  voluntary  agreement — Scale  fee 
—  Lands  Clauses  Consolidation  Act,  1846  (8*9  Vict. 
e.   18),  s.  &2Solicitors$  Remuneration    Act,    1881 

(<**)  Reported  by  Arnold  Glovbb,  Esq.,  Barrister- 
at-Law, 


(44  &  45  Vict.  c.  44)— General  Order  under  the  Ad, 
Schedule  L,  Part  L,  rule  11. 

Under  a  voluntary  agreement,  which  provided  that  off 
costs  and  expenses  of  the  sale  and  purchase  should  be 
paid  by  the  purchasers,  land  was  sold  to  a  local  board 
who  acquired  it  for  the  purpose  of  establishing  sewage 
works  under  the  Public  Health  Act,  1875. 

Held,  that  the  sale  was  a  sale  under  the  Lands  Clause* 
Consolidation  Act,  and  that,  therefore,  by  virtue  of  ruk 
11  of  Parti.  ofSchedulel.  to  the  General  Order  modi 
in  pursuance  of  the  Solicitors*  Remuneration  Act,  1881, 
the  scale  of  charges  contained  in  Schedule  I.,  Part  /., 
did  not  apply. 

The  decision  of  Kekewich,  J.,  affirmed. 

Appeal  from  the  decision  of  Kekewich,  J. 

By  an  agreement,  dated  the  1st  of  March,  1893, 
Mrs.  Emma  Winder  agreed  to  sell  to  the  Handsworth 
Local  Board  a  certain  piece  of  freehold  land  in  the 
parish  of  Handsworth,  in  the  county  of  York.  Tb* 
land  was  acquired  by  the  local  board  for  the  purpose 
of  establishing  sewage  works  under  the  Public  Health 
Aot,  1875,  an  Act  which  incorporated  the  Lands 
Glauses  Consolidation  Act,  1845. 

The  agreement,  by  clause  7,  made  the  following 
provision  as  to  costs : — 

"  All  costs  and  expenses,  as  well  of  the  vendor  at 
of  the  purchasers,  incurred  or  to  be  incurred  in  or 
about  the  preparation  and  execution  of  the  agreement 
and  the  negotiations  preparatory  thereto,  and  in  or 
about  the  preparation  of  the  abstract  and  the  de- 
ducing and  verifying  of  the  title,  and  in  or  about  fa* 
S reparation  and  execution  of  the  conveyance  and  the 
uplicate  thereof,  and  of  all  other  documents  relating 
to  the  assuranoe  of  the  said  premises  and  all  other 
costs  and  expenses  (if  any)  of  and  incidental  to  the 
said  sale  and  purchase,  shall  be  borne  and  paid  by  the 
purchasers,  it  being  one  of  the  terms  of  this  agree- 
ment that  the  vendor  shall  be  put  to  no  expense 
whatsoever  in  the  matters  aforesaid." 

The  agreement  was  duly  carried  out  and  the  pro- 
perty conveyed  to  the  local  board. 

The  vendor's  solicitors,  Messrs.  Burdekm  &  Co., 
delivered  their  bill  of  costs.  The  taxing  master,  oa 
taxing  the  bill,  allowed  only  costs  aooording  to  the 
scale  in  Part  1  of  Schedule  1  to  the  General  Order 
made  in  pursuance  of  the  Solicitors'  BemuneratJoa 
Aot,  1881.  The  solicitors  carried  in  objections  to  the 
taxation,  contending  that  the  scale  of  charges  con- 
tained in  Part  1  of  Schedule  1  did  not  apply,  and 
relying  on  rule  11  of  Part  1  of  Schedule  1,  which  pro- 
vides that  "in  case  of  sale  under  the  Lands  Ctaoset 
Consolidation  Act,  or  any  other  private  or  public  Act 
under  which  the  vendor's  charges  are  paid  by  the 
purchaser,  the  scale  shall  not  apply." 

The  taxing  master  was  of  opinion  that  rule  11  <fid 
not  apply  and  overruled  the  objections, 

Upon  a  summons  to  review  the  taxation,  Kekewich, 
J.,  allowed  the  application,  and  held  that  the  taxing 
master  must  tax  the  ooets  aooording  to  Schedule  X, 
and  otherwise  than  aooording  to  scale. 

From  this  decision  the  local  board,  by  leave, 
appealed. 


Upjohn,  for  the  appellants. — This  is  not  a  case  of  a 
sale  under  the  Lands  Glauses  Consolidation  Art, 
1845,  within  rule  11.  Where  there  is  an  agreemsen 
standing  by  itself,  and  not  incorporating  the  statase, 
then  the  scale  does  apply.  In  the  present  ease  the 
compulsory  powers  of  the  Lands  Clauses  CoosoKoV 
tion  Act,  1845,  have  never  been  invoked,  said  this  is 
not,  therefore,  a  sale  under  that  Aot  at  sJL  Tfcft 
agreement  provides  for  a  wider  mdemnity  than  thai 
given  by  the  Lands  Clauses  Consolidation.  Act,  sM 
is  inconsistent   with   the    respondents' A    A 
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[Kay,  L.  J.— Can  yon  contract  yourself  out  of  the 
Act,  and,  if  so.  does  this  olanse  amount  to  a  oontraot 
to  that  effect  P]  As  to  that  question  there  is  the 
authority  of  WomJbwtU  v.  Corporation  of  BamtiUyy 
36  L.  T.  N.  8.  708,  25  W.  B.  Dig.  141.  Before 
Kekewich,  J.,  I  cited  Re  Stewart,  37  W.  B.  484,  41 
Ch.  D.  494,  but  his  lordship  did  not  think  the  case 
was  in  point. 

Wurtzburg,  for  the  respondents. — This  is  a  sale 
under  the  Lands  Glauses  Consolidation  Act,  and 
therefore  rule  11  applies.  The  powers  of  the  local 
board  to  purchase  land  are  derived  from  the  Lands 
Glauses  Consolidated  Aot,  which  is  incorporated  in 
the  Public  Health  Act,  1875. 

Upjohn  replied. 

LnronY,  L.J. — This  is  an  appeal  from  an  order 
made  by  Kekewich,  J.  The  substance  of  the  appeal 
is  whether  a  particular  clause  in  an  agreement  to 
which  I  will  refer  presently,  does  or  does  not  entitle 
the  urban  authority  here  to  have  certain  costs  taxed 
according  to  scale.  Now  the  agreement  is  an  agree- 
ment between  a  Mrs.  Winder  of  the  one  part,  and  the 
local  board  of  Handsworth  of  the  other  part,  and  it 
is  an  agreement  for  the  sale  to  the  local  board  of 
certain  land  which  they  wanted,  I  am  told,  for  sewage 
purposes.  The  7th  clause  is  this.  [His  lordship  read 
the  clause.]  The  object  of  that  is  plain  enough.  In 
the  first  place,  be  it  observed,  this  is  not  an  agree- 
ment between  Mrs.  Winder  and  her  solicitors.  They 
had  nothing  to  do  with  it.  It  is  an  agreement 
between  her  and  the  local  board.  An  agreement 
between  the  purchasers  and  the  vendor  to  the  effect 
that  the  purchasers  are  to  pay  all  the  costs  of  and 
incidental  to  this  purchase.  That  is  the  substance 
of  it.  Now  it  is  necessary  to  see  who  the  purchasers 
are,  and  what  powers  they  have.  The  purchasers 
are  the  local  board  for  the  parish  of  Handsworth. 
They  wanted  this  land,  it  is  said,  for  the  purposes  of 
sewage,  and  under  the  Public  Health  Aot,  1875, 
ss.  27  (2),  175,  they  have  power  to  buy  land  for  the 
purposes  of  the  Act,  and  it  is  only  under  the  powers 
of  that  Act  that  they  are  entitled  to  buy  this  had  at 
all.  They  had  no  other  right  to  buy  it  for  any 
purpose.  Section  176  of  the  Public  Health  Aot,  1875, 
incorporates,  amongst  other  things,  the  Lands 
Glauses  Consolidation  Act,  but  as  regards  the 
compulsory  clauses  in  it,  there  is  a  special  provision 
that  the  local  authority,  before  putting  in  force  any 
of  the  powers  of  that  Act  with  respect  to  the 
purchase  and  taking  of  land  otherwise  than  by 
agreement,  shall  give  certain  notices,  and  so  on,  and 
serve  a  copy  of  any  order,  and  then  there  is  a 
provision  about  a  provisional  order  and  an  Act  of 
Parliament  conferring  it. 

Now,  that  being  the  position  of  affairs,  and  the 
conveyance  having  been  executed,  the  question  arises 
now  the  costs  are  to  be  taxed ;  and  reference  is  made 
to  the  General  Order  under  the  Solicitors'  Remunera- 
tion Act,  1881,  which  I  need  not  read.  It  is  only 
necessary  to  state  shortly  that  under  that  Act  of 
Parliament  power  is  given  to  charge  according  to 
scale,  and  the  scale  is  introduced,  and  the  scale  is 
made  applicable  to  certain  cases  of  sales.  Then  rule 
11  in  Schedule  1  of  the  rules  runs  thus :  [His  lordship 
read  the  rule.]  Now  in  this  particular  case  the 
solicitors  for  toe  vendor  do  not  desire  to  be  paid 
according  to  the  scale.  The  amount  of  purchase- 
money  was  small— £500— and  I  suppose  it  was  a 
troublesome  business,  and  that  they  preferred  to  be 
paid  apart  from  the  scale.  Of  course,  we  all  know 
when  the  purchase-money  is  not  small  the  scale  is 
very  favourable  to  the  solicitors.  The  urban  authority 
contend  that  these  costs  are  oosts  to  which  the  scale 


does  apply,  notwithstanding  the  language  of  the  11th 
rule ;  and  they  put  their  case  in  various  ways.  They 
first  of  all  say  that  this  is  not  a  case  of  a  sale  under 
the  Lands  Glauses  Consolidation  Act,  or  any  other 
private  or  public  Act  under  which  the  vendor's 
charges  are  paid  by  the  purchaser.  Of  course,  if  they 
are  right  in  that,  the  provision  in  clause  11  will  not 
apply  at  all.  Now,  are  they  right  in  that  ?  Is  this 
a  sale  in  any  sense  under  the  Lands  Glauses  Con- 
solidation Aot,  or  any  other  private  or  public  Aot 
under  which  the  vendor's  oharges  are  paid  by  the 
purchaser?  In  order  to  answer  that  question  we 
must  look  and  see  what  is  the  power  that  is  given  to 
the  vendor  to  sell  and  to  the  purchaser  to  buy.  The 
vendor  here  is  seized  in  fee,  and  has  ample  power  to 
sell ;  whereupon  Mr.  Upjohn  says  that  it  is  not  a  oase 
of  a  sale  under  the  Lands  Glauses  Consolidation  Aot, 
although  it  may  possibly  be  a  purchase  under  that 
Aot ;  out  inasmuch  as  only  the  word  "  sale  "  is  used, 
and  not  "  purchase,"  he  asks  us  to  interpret  that 
provision  in  rule  11  as  confined  to  sales  under  the 
Lands  Glauses  Consolidation  Act,  or  other  Acts 
similar  to  it,  by  incapacitated  persons.  He  says,  there 
are  persons  who  are  empowered  to  sell  under  the 
Lands  Glauses  Consolidation  Act,  and  sales  by  those 
persons,  and  sales  by  those  only,  are  the  sales  referred 
to  in  clause  11.  It  appears  to  me,  I  confess,  that 
that  would  be  putting  a  very  narrow  construction 
upon  this  rule,  and  one  which  would,  to  my  mind, 
defeat  the  object  of  it.  It  is  true  there  is  the  word 
"sale"  only,  and  not  "purchase,"  but  on  the  other 
hand  you  cannot  have  a  sale  without  a  purchase; 
and  the  word  "sale"  is  put  in  simply  as  a  com- 
pendious term  to  include  the  transaction  of  purchase 
and  sale.  In  this  particular  case  the  vendor  appears 
to  be  seized  in  fee,  and  does  not  want  the  Lands 
Clauses  Consolidation  Aot  to  convey,  yet  the  pur- 
chasers do  want  that  Aot  to  buy;  and  the  purchase 
is  a  sale  within  clause  11. 

The  next  point  is  whether,  upon  the  true  construc- 
tion of  the  Public  Health  Act,  1875,  this  is  a  sale 
under  the  Lands  Glauses  Consolidation  Aot  or  any 
other  private  or  public  Act  under  which  the  vendor's 
charges  are  paid  by  the  purchaser.  At  first  I  felt  a 
little  difficulty  about  that,  but  on  looking  into  the 
Public  Health  Aot  it  is  obvious,  I  think,  that  the 
local  board  had  no  power  to  buy  at  all  except  under 
the  Public  Health  Aot,  and  that  the  Public  Health 
Aot  incorporates  the  Lands  Clauses  Consolidation  Act, 
and  that  the  joint  effect  of  the  two  is  that  the 
vendor's  oharges  are  to  be  paid  under  those  Acts  by 
the  purchaser.  It  appears  to  me,  therefore,  that  the 
learned  judge  was  right  in  saying  that  the  last  words 
of  rule  11  are  applicable  to  this  oase — that  is  to  say, 
that  it  is  a  oase  of  "  a  sale  under  the  Lands  Glauses 
Consolioation  Aot  or  'any  other  private  or  public  Aot 
under  which  the  vendor's  oharges  are  paid  by  the 
purchaser."  Then,  if  he  is  right  in  that,  which  I 
think  he  is,  what  is  the  effect  of  it  P  Does  that  rule 
say  that  the  scale  is  not  to  apply  P  Upon  that  point 
my  opinion  is  clear,  when  I  come  to  think  about  it, 
that  that  interpretation  of  that  rule  is  right,  and 
that  that  interpretation  of  the  Aot  of  Parliament  is 
correct.  But  then,  Mr.  Upjohn  says,  if  you  look  at 
the  agreement  it  is  inconsistent  with  that  view.  The 
agreement  applies  to  all  sorts  of  oosts  which  are  not 
provided  for  under  the  Lands  Glauses  Consolidation 
Act,  which  is  incorporated  into  the  Public  Health 
Aot.  What  you  have  to  get  at  in  order  to  deal  with 
this  argument  of  inconsistency  is  this:  that  there 
shall  be  something  in  the  agreement  to  the  effect  that 
the  scale  shall  apply.  Can  you  get  that  out  of  the 
rule  ?  The  rule  as  interpreted,  and  as  properly  in- 
terpreted, says  that  the  scale  is  not  to  apply.  What 
is  there  in  the  agreement  which  justifies  the  inference 
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that  the  scale  is  to  apply?  Nothing  at  all.  It 
appears  to  me,  therefore,  that  the  appeal  ought  to  be 
dismissed,  and  that  the  view  taken  by  Kekewioh,  J., 
is  the  right  one. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The 
question  is  whether  these  costs  are  to  be  taxed 
according  to  the  scale.  It  is  contended  by  the  appel- 
lants that  they  are  to  be  so  taxed.  That  question 
depends  upon  the  words  at  the  latter  end  of  rule  11, 
to  which  allusion  has  been  made.  Now  with  regard 
to  the  first  part  of  that  rule,  "  In  case  of  sales  under 
the  Lands  Clauses  Consolidation  Act  or  any  other 
private  or  public  Act,"  it  appears  to  me  that,  having 
regard  to  section  175  of  the  Public  Health  Act,  1875, 
and  subject  to  a  point  I  will  allude  to  presently,  this 
is  a  sale  under  "  a  private  or  public  Act."  There 
can  be  no  question  about  that.  But  then  the  words 
follow  "  under  which  the  vendor's  charges  are  paid  by 
the  purchaser."  For  a  longtime  I  felt  some  difficulty 
about  that,  but  it  seems  to  me  that  that  objection  is 
answered  by  section  176"of  the  Public  Health  Act, 
1875,  because  that  section  incorporates  the  Lands 
Clauses  Consolidation  Act,  and  it  seems  to  me  that, 
taking  the  two  sections  together,  it  amounts  to  this, 
that  we  must  read  the  Public  Health  Act  as  if  the 
Lands  Clauses  Consolidation  Act  was  set  out  at  full 
length  in  that  Act,  and  if  it  had  been  set  out  at 
full  length  in  that  Act,  it  appears  to  me  that 
"nobody  could  have  any  doubt  that  then  the 
words  "  under  the  Lands  Clauses  Consolidation  Act  or 
any  private  or  public  Act  under  which  the  vendor's 
charges  are  paid  by  the  purchaser  "  would  be  com- 
plied with ;  because,  according  to  the  82nd  section 
of  the  Lands  Clauses  Consolidation  Act,  provision  is 
made  with  regard  to  costs. 

But  then  a  point  was  taken,  that  a  portion  of  the 
agreement— namely,  clause  7 — is  inconsistent  with 
that  view.  No  doubt  that  portion  of  the  agreement 
covers  more  than  would  be  covered  by  the  statute, 
but  I  am  unable  to  see  that  there  is  anything  in  that 
inconsistent  with  the  exclusion  of  the  scale*  I  do 
not  doubt  for  one  moment  that  words  might  have 
been  introduced  which  would  have  been  sufficient  to 
meet  the  view  which  has  been  suggested  with  regard 
to  contracting  out  of  the  Act,  but  I  can  find  nothing 
of  that  kind  in  this  clause. 

Then  it  is  said  that  the  word  "  sale  "  used  in  rule 
11  does  not  include  "purchase."  That,  I  think, 
would  be  a  great  deal  too  narrow  a  construction  to 
put  upon  it.  Then  it  was  said  that  it  only  refers  to 
cases  where  the  vendor  was  a  limited  owner  only. 
That  again,  I  think,  would  be  too  narrow  a  con- 
struction to  put  upon  it.  I  read  the  words,  "  in  case 
of  sales,"  as  if  the  words  had  been  "  In  oases  of  tran- 
sactions under  the  Land  Clauses  Consolidation  Act  or 
any  other  private  or  public  Act."  The  view  I  take  of 
rule  11  is  this,  that  it  was  the  intention  of  the  rule 
that  where  the  costs  were  provided  for  by  any 
statute,  then  the  scale  should  not  apply.  I  therefore 
think  that  the  learned  judge  was  right  in  the  view 
which  he  took. 

Eat,  L.  J. — I  have  come  to  the  same  conclusion. 
The  question  is  one  of  some  little  complexity,  and 
one  has  to  consider  carefully  the  Act  of  Parliament 
and  this  rule.  Bule  11  provides  that  the  scale  shall 
not  apply  in  the  case  of  a  sale  under  the  Lands 
Clauses  Consolidation  Act  or  any  other  public  or 
private  Act  under  which  the  vendor's  charges  are 
paid  by  the  purchaser.  Now,  the  question,  first  of 
all,  is  whether  this  is  a  sale  under  the  Lands  Clauses 
Consolidation  Act  or  any  other  such  public  or  private 
Act  as  is  here  referred  to  P  So  far  as  the  purchasers 
are  concerned  they  are  a  corporation  who  undoubt- 
edly, admittedly,  are  buying  this  land  under  the] 


powers  oonf  erred  upon  them  by  the  Public  Health 
Act ;  therefore,  at  any  rate,  it  is  a  purchase  under 
the  Public  Health  Aot,  and  that  Act  incorporates  the 
Lands  Clauses  Act,  and  therefore  incorporates  section 
82,  which  does  provide  for  the  payment  of  costs  by 
the  purchaser  of  such  land.  So  far  it  seems  vary 
clear  indeed  that  these  words  excluding  the  seals 
apply  to  this  particular  case.  But  then  it  is  argued 
that  that  only  applies,  in  terms,  to  the  case  of  a  sals 
under  the  Act,  and  not  to  the  case  of  a  purchase 
under  the  Act,  I  confess  I  am  not  able  to  agies 
with  that  argument.  It  would  be  a  very  limited 
construction  indeed  of  this  rule  if  it  were  held,  as  it 
was  argued  it  should  be  held,  that  it  only  applied  to 
the  case  of  a  limited  owner  who  obtained  power  to 
sell  under  such  public  Aot  or  under  the  Lands 
Clauses  Consolidation  Act.  Take  the  case  of  an 
agreement  between  a  railway  company  and  an  owner 
in  fee  simple.  I  have  no  doubt  whatever  that  section 
82  of  the  Lands  Clauses  Consolidation  Act  applies  to 
the  case  of  an  agreement  of  that  kind  where  the 
agreement  is  entirely  silent  as  to  coats,  otherwise  you 
must  come  to  this  conclusion  (which  certainly  seenu 
to  me  inconsistent  with  the  scope  and  spirit  of  die 
Lands  Clauses  Consolidation  Act),  that  in  such  a  case, 
if  the  agreement  were. silent  as  to  costs,  each  party 
must  pay  his  own  costs,  and  I  cannot  think  that  was 
the  meaning  of  the  Act. 

I  therefore  think  that  in  this  case  the  word  "sale,* 
as  used  in  this  rule,  includes  "purchase  "  as  well  as 
"  sale,"  and  means,  as  Lopes,  L.J.,  has  said,  the  whole 
transaction  of  buying  and  selling  as  between  the 
vendor  and  the  purchaser ;  and  where  the  costs  of 
that  transaction  are  provided  for  by  any  public  or 
private  Aot  under  which  the  sale  takes  place,  then 
the  scale  is  not  to  apply. 

So  far,  it  seems  to  me,  the  oase  is  quite  plainly 
made  out.  But  then  Mr.  Upjohn  says  that  duase  7 
of  this  agreement  is  so  entirely  inconsistent  with  the 
provisions  of  the  Lands  Clauses  Consolidation  Aot  as 
to  costs  that  it  amounts  to  an  exclusion  of  that  Act, 
and  a  contract  between  the  parties  to  pay  oosto 
entirely  independently  of  the  provisions  of  that  Act  of 
Parliament.  Now,  in  the  first  place,  the  answer  to 
that  is,  that  in  this  clause  7  there  is  not  a  word  of 
exclusion ;  there  is  nothing  in  this  clause  to  say  that 
the  provisions  of  the  Act  as  to  costs  are  not  to  apply* 
In  truth,  the  object  of  the  clause  is  entirely  different 
It  is  merely  to  provide,  as  between  the  vendor  and 
the  purchaser,  what  costs  the  purchaser  is  to  pay, 
and  undoubtedly  it  goes  very  much  beyond  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Aft;, 
because,  in  point  of  fact,  it  provides  that  all  is* 
costs  relating  to  the  transaction  as  between  solicitor 
and  client  are  to  be  paid  by  the  purchasers,  which* 
more  than  they  would  have  to  pay  under  the  proa-' 
sions  of  the  Lands  Clauses  Consolidation  Act.    Bat 

why  is  that  to  be  treated  as  so  entirely  inoont . 

with  those  provisions  as  to  exclude  them  ?  I  eonfse^ 
I  cannot  see  that  it  comes  to  more  than  this : 
the  costs  which  the  purchasers  otherwise  would  haW 
to  pay,  we  agree  that  the  purchasers  shall,  in  tiito 
oase,  pay  other  costs ;  in  fact,  the  costs  which  f~^ 
vendor  would  have  to  pay  to  her  own  solicitor,  so 
to  completely  indemnify  the  vendor.  There  is  i 
such  an  inconsistency  in  a  clause  of  that  kind  as 
enable  us  to  say  that  the  provisions  of  the 
Clauses  Consolidation  Aot  are  excluded,  oonsec^ 
I  think  the  decision  of  the  learned  judge 
quite  right,  and  the  appeal  must  be  dimnissno, 
costs. 

Solicitors,   Growdera  A    Viaord,  for  N.   Orc$w&k\ 
Sheffield;     Torr,    Gfjbble,    Oddity    <fc    Seftcbtr, 
Burdekin  &  Co*,  Sheffield. 
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Tubneb.  *♦  Green. 


High  Ootjbt. 


JBtgf)  fflourt  of  Justice. 


Chan.  Div. 
Chitty,  J. 


May  15, 


Tubneb  v.  Gbeee.  (a.) 


Specific  performance — Discretion  of  court — Agreement  to 
compromise  action — Material  fact — Non-disclosure  by 
party  to  agreement. 

In  the  absence  of  a  duty  on  the  part  of  the  plaintiff 
to  disclose  material  facts  within  his  knowledge,  mere 
non-disclosure  of  a  material  fact  to  the  defendant,  who 
has  entered  into  an  agreement  with  the  plaintiff  in 
ignorance  of  such  fact,  is  not  of  itself  a  good  defence  to 
an  action  for  specific  performance  of  the  agreement. 

80  held,  in  the  case  of  an  agreement  for  the  compromise 
of  an  action. 

BUard  v.  Uandaff,  1  Ball  A  Beat.  241,  12  Rev,  Rep. 
221,  considered. 

Hummons. 

The  above-named  action  was  oommenoed  in 
November,  1894,  by  the  plaintiff  against  his  alleged 
manager  for  an  account  of  all  sums  which  had  been 
received  and  expended  by  the  defendant  as  manager 
of  the  plaintiff's  business  of  hotel-keeper,  and  a 
declaration  that  the  defendant  was  not  entitled  to 
exercise  a  certain  option  of  purchase.  Immediately 
after  the  appearance  had  been  entered  to  the  writ 
the  plaintiff  took  out  a  summons  for  an  account 
under  the  provisions  of  B.  S.  C,  ord.  15.  That 
summons  was  adjourned  from  time  to  time  for  the 
purpose  of  evidence  being  filed  in  support  of  and  in 
opposition  thereto,  the  defendant  alleging  that  there 
was  a  preliminary  question  to  be  tried. 

The  summons  for  an  account  at  length  came  on,  on 
the  11th  of  January,  1895,  and  the  chief  clerk,  after 
going  folly  into  the  evidence,  in  the  presence  of 
representatives  of  both  the  plaintiffs  solicitors  and 
the  London  agents  of  the  defendant's  solicitors,  was 
of  opinion  that  the  summons  ought  to  be  dismissed, 
with  costs.  The  summons  was  then  adjourned  to  the 
judge  at  the  instance  of  the  plaintiff. 

On  the  same  day  Fowler,  a  member  of  the  plaintiffs 
solicitors'  firm,  went  to  Portsmouth  to  see  the  defend- 
ant and  his  solicitor  there,  and,  at  the  meeting 
between  them  which  took  place  at  3.15  p.m.,  came  to 
an  agreement  with  the  defendant  and  his  solicitor 
for  settlement  of  the  action.  It  appeared  that,  when 
the  agreement  was  made,  the  result  of  the  proceed- 
ings before  the  chief  clerk  was  known  to  Fowler, 
but  was  not  known  either  to  the  defendant  or  his 
solicitor. 

This  summons  was  taken  out  on  behalf  of  the 
plaintiff  for  a  stay  of  proceedings  in  the  aotion  on 
the  terms  of  settlement  agreed  to  on  the  11th  of 
January,  1895,  and  was  agreed  to  be  treated,  if  and 
so  far  as  necessary,  as  though  it  were  an  action  for 
specific  performance  of  the  agreement  with  a  counter- 
claim for  rescission. 

C.  Macnaghten,  for  the  plaintiff. — The  defendant 
refuses  to  perform  his  agreement,  and  the  burden  is  on 
him  of  showing  why  it  should  not  be  enforced  by 
specific  performance. 

Butcher,  for  the  defendant. — The  defendant  would 
not  have  accepted  the  terms  if  the  result  of  the  pro- 
ceedings in  chambers  on  the  11th  of  January  had  been 
known  to  him  and  his  solicitors.  The  silence  of  the 
other  party  to  the  agreement,  who  had  knowledge  of 
that  result,  constitutes  such  unfairness  as  to  stay  the 
hand  of  the  court,  see  Fry  on  Specific  Performance, 

(«.)  Eeported  by  J.  F.  Walkt,  Esq.,  Barrister* 
at-Law. 


3rd  ed.,  p.  833,  paragraph  717,  referring  to  EUard  v. 
Llandaff,  I  Ball  &  B.  241,  at  p.  251,  12  B.  B.  22,  at  p. 
27.  There,  equity  will  not  enforce  a  contract  plainly 
made  under  a  mistake,  Kerr  on  Fraud  and  Mistake, 
2nd  ed.,  p.  342.  It  would  be  against  conscience  for  a 
man  to  take  advantage  of  another's  mistake :  Manser 
v.  Back,  6  Hare  443,  at  p.  448.  I  ask  the  oourt 
on  all  these  grounds  to  exercise  its  discretion  by 
refusing  specific  performance  here. 

C.  Macnaghten,  for  the  plaintiff. — The  chief  clerk 
only  gave  his  opinion,  it  was  not  a  judgment  on  the 
point.  The  case  was  at  any  rate  not  one  of  what 
your  lordship  called  aggravated  silence.  Moreover 
there  was  no  duty  of  disclosure :  Walters  v.  Morgan, 
3  D.  F.  &  J.  718,  10  W.  B.  Ch.  Dig.  80;  Brownlie  v. 
Campbell,  5  App.  Cas.  925,  per  Lord  Blackburn  at  p. 
950,  29  W.  B.  Dig.  232 ;  Smith  v.  Hughes,  19  W.  ft. 
1,059,  L.  B.  6  Q.  B.  597,  per  Oockburn,  C.J.,  citing 
Story  at  p.  604.  The  defendant  can  only  succeed  if  he 
makes  out  a  case  of  fraud.  In  Strickland  v.  Turner, 
7  Ex.  208,  the  contract  was  for  an  existing  thing,  and 
the  thing  was  gone  altogether.  The  law  bid  down  in 
EUard  v.  Llandaff  is  not  correct  and  is  inconsistent 
with  the  before-mentioned  cases.  There  is  in  sum, 
no  duty  to  make  full  disclosure  on  a  party  to  a  com- 
promise, and  therefore  the  plaintiff  ought  to  succeed 
in  this  application. 

Butcher,  in  reply.— The  cases  cited  are  not  in  point. 
I  do  not  rely  on  fraud,  but  on  the  oourt  not  lending  its 
oountenanoe  to  sharp  practice,  see  Ellard  v.  Llandaff, 
1  B.  &  B.  250,  12  B.  ft.  27,  where  the  argument  for 
the  plaintiff  seemed  to  be  the  same  as  the  argument 
for  the  plaintiff  here.  The  rules  for  a  sale  of  an 
estate  or  chattel  do  not  apply  to  a  case  of  compromise 
like  this.  [Chitty,  J.f  referred  to  Gilbert  v.  Endean, 
27  W.  B.  252,  9  Oh.  D.  259.] 

Chitty,  J.,  after  stating  the  facts  and  reviewing 
the  evidence,  oontinued  as  follows : — The  proceedings 
before  the  chief  clerk  amounted  to  an  opinion  by  him 
adverse  to  the  plaintiff,  after  argument,  and  an 
adjournment  to  toe  judge  at  the  plaintiff's  instance. 
There  was  obviously,  therefore,  no  decision,  but  a 
mere  opinion  of  the  chief  clerk,  binding  nobody. 
The  defendant  says  if  he  had  known  of  this,  he  would 
not  have  entered  into  the  agreement. 

It  is  a  strong  thing  to  say  this  opinion  of  the  chief 
clerk's  constitutes  a  material  fact,  but,  treating  it  as 
such  in  favour  of  the  defendant,  ought  the  oourt  to 
decline  to  enforce  the  agreement,  because  Fowler, 
being  aware  of  the  circumstance,  did  not  disclose  it 
when  the  agreement  was  entered  into  f  The  question 
raised  is  not  one  of  fraud,  but  one  of  the  doctrine  of 
the  oourt  in  exercising  its  jurisdiction  in  respeot  of 
specific  performance.  The  oourt  has  a  discretion,  but 
that  discretion  is  a -judicial  discretion  to  be  exercised 
on  settled  principles.  I  take  the  proposition  in 
Fry's  Specific  Performance,  3rd  ed.,  not  as  an 
authority,  but  as  a  generally  accepted  statement  of 
the  law,  where  the  learned  editor  says,  "  The  sugges- 
tion of  what  is  false  is  a  ground  for  refusing  specific 
performance,  and  also  in  certain  cases  for  rescinding 
contracts:  the  same  results  flow  from  the  non-dis- 
closure of  a  fact  which  is  material,  and  which  it  is  the 
duty  of  one  party  to  the  contract  to  disclose  to  the 
other,  or  from  the  active  suppression  and  concealment 
of  a  fact  which  is  material,  and  which  the  other 
party  would  have  come  to  know,  but  for  such  sup- 
pression and  concealment.  Bat  mere  silence  as 
regards  a  material  fact,  which  the  one  party  is  not 
under  an  obligation  to  disclose  to  the  other,  cannot 
be  a  ground  for  rescission  or  a  defence  to  specific 
performance  " :  Paragraph  705,  p.  325. 

It  was  not  contended  that  there  wss  a  duty  on 
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Fooler's  part  to  make  the  disclosure,  and  it 
therefore  only  said  that  it  was  shabby  of  Fowler  to 
keep  the  oiroumstanoe  to  himself ,  and  not  consistent 
with  the  usual  practice  of  solicitors  of  high  standing 
in  their  dealings  with  one  another,  who  would 
ordinarily  have  disclosed  any  suoh  oiroumstanoe. 
Therefore,  it  is  armed,  specific  performance  ought 
to  be  refused,  not  because  of  a  breach  of  any  prin- 
ciple of  law  or  equity,  but  because  of  a  departure 
from  the  usual  practice  of  solicitors  of  high  standing. 
I  cannot  act  on  that.  If  there  had  been  any  over- 
reaching or  misleading  conversation  in  reference  to 
the  proceedings  in  the  action  in  London  at  the  time 
the  agreement  was  entered  into,  that  would  have  been 
a  different  case,  and  there  might  in  suoh  a  case  have 
arisen  an  obligation  binding  Fowler  in  law  or  equity 
to  make  disclosure  of  what  he  knew ;  but  the  evidence 
is  silent  as  to  anything  of  this  kind. 

The  distinction  between  suppression  where  there  is 
a  duty  to  disclose  and  mere  silence  is  a  very  old  one. 
It  is  thus  expressed  by  Cicero,  "Aliud  est  oelare, 
aliud  tacere:  neque  enim  id  est  oelare  quicquid 
retioeas,"  De  Off.  lib.  iii.  o.  13 ;  and  this  passage  is 
cited  in  Fry  on  Specific  Performance,  3rd  ed.,  para. 
713,  p.  329. 

In  Walters  v.  Morgan,  where  specific  performance 
of  an  agreement  for  a  lease  was  sought,  Campbell, 
L.C.,  said,  "  There  being  no  fiduciary  relation  between 
vendor  and  purchaser  in  the  negotiation,  the  pur- 
chaser is  not  bound  to  disclose  any  fact  exclusively 
within  his  knowledge  which  might  reasonably  be 
expected  to  influence  the  price  of  the  subject  to  be 
sold.  Simple  reticence  does  not  amount  to  legal 
fraud,  however  it  may  be  viewed  by  moralists.  But 
a  single  word,  or  f  I  may  add)  a  nod  or  a  wink,  or  a 
shake  of  the  head,  or  a  smue  from  the  purchaser, 
intended  to  induce  the  vendor  to  believe  the  existence 
of  a  non-existing  fact,  which  might  influence  the 
price  of  the  subject  to  be  sold,  would  be  sufficient 
ground  for  a  court  of  equity  to  refuse  a  decree  for  a 
specific  performance  of  the  agreement,"  3  D.  F.  &  J. 
723,  4.  That  proposition  appears  to  me  to  be  true, 
and  not  oonflned  to  the  sale  of  lands  or  goods,  but  of 
general  application,  except  in  the  case  of  contracts 
requiring  uberrima  fides,  which  involves  a  duty  to 
make  full  disclosure.  So  far  the  defendant  has  not 
made  out  his  case. 

But  Mr.  Butcher  cites  the  authority  of  Ellard  v. 
Llandaff,  which  is  in  point.  Specific  performances 
was  there  asked  of  an  agreement  for  a  lease  in  con- 
sideration of  the  surrender  of  an  old  lease  depending 
upon  a  single  life.  The  life  was  known  to  the  plaintiff, 
but  not  to  the  defendant,  to  be  on  the  point  of  expir- 
ing, and  Manners,  L.C.,  refused  the  application.  He 
certainly  made  this  circumstance  of  non-disclosure 
that  the  life  was  in  extremis,  a  distinct  ground  of  his 
decision,  but  there  was  another  ground  as  to  which 
there  could  be  no  question  that  it  was  sufficient  to 
support  the  decision,  in  that  the  lease  would  have  been 
a  mud  on  the  power  under  which  it  was  to  be  made. 
As  to  the  first  ground  Manners,  L.C. — after  quoting 
from  Lord  Hardwioke  in  Buxton  v.  Lyster,  3  Atk.  383 : 
"  That  nothing  is  more  established  in  this  court,  than 
that  every  agreement  of  this  kind  ought  to  be  certain, 
fair,  and  just  in  all  its  parts ;  if  any  of  those  ingre- 
dients are  wanting  in  the  case  this  court  will  not 
decree  a  specific  performance  " — is  reported  to  proceed 
thus :  "  All  the  material  facts  must  be  known  to  both 
parties  " ;  that  is  too  broad ;  and  the  report  continues, 
"  and  is  it  not  against  all  principles  of  equity,  that  one 
partar,  knowing  a  material  ingredient  in  an  agreement, 
shall  be  permitted  to  suppress  it,  and  still  call  for  a 
specific  performance ?"  (1B.&B.  26X),  261, 12  B.  B. 
27.)  Lord  Manners  must  have  had  in  his  mind  oases 
wher^  there  was  a  duty  to  disclose.    If  the  life  in  that 


case  had  actually  dropped,  there  would  have  been  no 
contract  on  the  principle  of  Strickland  v.  Turner,  and, 
having  regard  to  the  later  authorities,  I  think  thai, 
where  there  is  an  obligation  to  disclose,  non-disclosnm 
is  a  good  defence,  see  Fry  on  Specific  Performance 
(3rd  ed.,  p.  325). 

There  is  no  special  mention  disapproving  of 
Ellard  v.  Llandaff  in  the  authorities,  but  the  editor 
of  Fry  on  Specific  Performance  (3rd  ed.)  apparently 
questions  that  case,  saying,  "It  is  possible  that 
silence  which  would  not  constitute  fraud  may  yet 
constitute  suoh  unfairness  in  a  contract  as  to  stay 
the  hand  of  the  court  The  case  of  Ellard  v. 
Llandaff,  if  it  is  to  be  supported  on  the  ground  of 
the  silence  of  the  lessee  as  to  the  fact,  that  one  of  the 
lives  in  the  surrendered  lease  was,  at  the  time  of 
signing  the  contract,  in  extremis,  rests  upon  tins 
principle,  and  was  so  put  by  Lord  Manners  in  deriding 
it,"  paragraph  717,  p.  333.  The  case  in  its  verr 
special  ououmstanoes  may  stand  on  the  groans* 
suggested.  But  this  case  falls  far  short  of  Ellard  v. 
Llandaff  in  its  circumstances,  and  Fowler's  sQenoa  is, 
not  a  sufficient  defence.  There  must  be  an  order  for 
specific  performance. 

Application  allowed. 

Solicitors  for  the  plaintiff,  If  ear  <fe  Fowler. 

Solicitors  for  the  defendant,  Emanuel,  Round*  k 
Nathan,  for  Irene  &  Phelps,  Portsmouth. 


Chan.  Div.  i  «»-,  <  # 

Bomer,J.  J  Ma^1L 

In  re  Eybe. 
MoAndbzw  v.  Norrib,  (a.) 
Frauds,  Statute  of — Agreement   in  consideration 
marriage — Statement  of  consideration* 

An  agreement  in  consideration  of  marriage,  to 
the  Statute  of  Frauds,  requires  the  consideration  I 
clearly  stated  that  a  person  of  ordinary  intelligence 
infer  from  the  perusal  of  it  that  such  and  no  other, 
consideration  upon  which  the  undertaking  was  given. 

Trial  of  action. 

This  was  an  action  to  obtain  the  payment  < 
sum  of  £3,377  10s.,  with  interest  at  four  per 
from  the  executors  of  the  estate  of  John  J.  " 
deceased,  on  an  agreement  made  in  consideration^ 
marriage. 

The  plaintiffs  were  James  John  McAndrew  anil 
wife,  Teresa,  daughter  of  the  said  John  J.  Eyrej 
the  defendants  were  the  executors  under  the <  ~" 
the  said  J.  J.  Eyre. 

The  facts  of  the  case  were  as  follows :  In  Hie  < 
part  of  the  year  1875  the  plaintiff  James  J.  1 
in  the  oourse  of  the  negotiations  for  hie 
applied  to  the  said  J.    J.    Eyre    to 
provision  he  was  willing  to  make  fox  his  < 
the  event  of  the  marriage  taking  place,  and  M 
wrote  to  him  the  following  letter. 

M»y  17, 

To  James  McAndrew. 
Dear  Sir, 

I  agree  to  give  my  daughter  Teresa  £100  a  i 
commence  on  the  1st  day  of  June  and  £3,000* ; 
death,  perhaps  at  my  death  ciieumstaaoea  mi 
me  to  do  more.  Johv  J. 

After  the  marriage  the  annuity  was,  for 
regularly  paid,  but  subsequently  fell  into 
After  the  death  of  Mr.  Eyre  the  pl^irf^fc  < 

(a.)  Reported  by  J.  AbTSub  Pbicb,  Esq*,  ] 
at*LaW. 
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the  defendants  for  payment  of  the  some  owing  in 
nspeet  of  the  annuity  and  of  the  £3,000  due  under 
the  alleged  contract.  The  defendants  refused  to 
admit  the  olaim  and  the  plaintiff*  thereupon 
commenced  the  present  action.  In  their  defence  the 
defendants  inter  alia  relied  on  the  Statute  of  Frauds. 

Hoph'nson,  Q.O.,  and  J.  Simmonds,  for  the 
pumtifi.— The  language  used  in  the  letter  of  the 
17th  of  May,  1876,  must  clearly  refer  to  marriage. 
Hm  always  the  rule  of  the  court  to  enforce  agree- 
aenta  made  in  consideration  of  marriage.  There  is 
» inch  case  in  which  a  promise  signed  by  a  party  to 
to  hound  is  not  enforced :  Hammersley  v.  De  Bid, 
BBesY.  1, 12  CL  ft  F.  45 ;  Coverdale  v.  Eastwood,  21 
LB.  216,  L.  B.  15  Eq.  121;  Laver  v.  Fielder,  11 
I*.  B.  245.  [Boicbb,  J.— It  is  dear  that  the  oontract 
last  state  the  consideration.]  Yes,  but  we  say  that 
\  k  sufficiently  stated.  No  meaning  can  be  put  on 
Is  document  except  that  it  is  an  agreement  in  oon- 
■avationof  marriage. 

Neville,  Q.C.,  and  Mulligan,  for  the  defendants. — 
be  document  that  is  put  in  shows  no  consideration, 
ad  marriage  is  not  a  part  performance.  For  the 
nrt  to  enforce  the  oontract,  would  be  to  repeal  the 
tatnte  of  Frauds. 

Eopkinson,  Q.C.,  replied. 

Bomkb,  J.— This  is  a  case  in  which,  although  I 
ay  sympathize  with  the  plaintiffs,  I  cannot  help 
pelf  from  deciding  against  them.  A  oontract  in 
underation  of  marriage  must  be  in  writing,  and  the 
naderation  must  appear  on  the  face  of  the  oon- 
»ct  A  marriage  following  will  not  be  part  per- 
tmanoe  so  as  to  take  the  case  out  of  the  Statute  of 
wds.  Now,  is  it  possible  to  say  from  this  letter 
ut  was  the  consideration  for  the  oontract  ?  As 
id  Chief  Justioe  Tindal  says  in  Eawes  v.  Armstrong, 
Boots,  p.  661,  at  p.  668,  "It  is  not,  however, 
wesary  that  such  consideration  should  appear  in 
pen  terms,  it  would  undoubtedly  be  sufficient  in 
f  case  if  the  memorandum  were  so  framed  that  any 
•on  of  ordinary  capacity  must  infer  from  the 
aval  of  it  that  such  and  no  other  was  the  oon- 
aration  upon  which  the  undertaking  was  given, 
t  that  a  mere  conjecture,  however  plausible,  that 

consideration  stated  in  the  declaration  was  the 
^deration  intended  by  the  memorandum  would  be 
Went  to  satisfy  the  statute ;  but  there  must  be  a 
(-grounded  inference  to  be  necessarily  collected 
*  the  terms  of  the  memorandum  that  title  con- 
ation stated  in  the  declaration  and  no  other  was 
consideration  upon  which  the  undertaking  was 
to."  Now,  following  that  dictum,  there  must  be  a 
(•grounded  inference  from  this  document  that  mar- 
a was  the  only  consideration ;  but  I  cannot  infer 
I  this  document  that  such  was  the  case.  I  may 
L*  so ;  but  it  is  not  a  well-grounded  inference  to 
jBeeted  from  the  document  itself.  The  document 
at  mean  that  the  person  to  whom  the  father  writes 
going  to  provide  his  daughter  with  board  and 
bag.  There  is  nothing  to  show  certainly,  that 
iage  was  intended.  For  this  reason  the  doou- 
'-  fails  to  satisfy  the  Statutes  of  Frauds,  and  con- 
atly  the  plaintiffs'  case  fails,  and  their  action 

be  dismissed  with  costs. 

baton,  G.  J.  Marah ;  Norris  <fc  Norris, 


SZSt:}  Nor.  19,  20;  Dec  8. 

Smith  v.  Wallace,  (a.) 

Vendor  and  purchaser — Power  of  rescission  by  vendor  if 
requisition  not  withdrawn — Bona  fides  in  exercise  of 
such  power — Wilful  delay  in  rescinding  pending 
negotiations  with  another  person — Specific  perform" 
ance — Beturn  of  deposit. 

Where,  by  a  contract  for  sale,  power  is  given  to  a 
vendor  to  rescind  if  a  requisition  which  he  is  unable  or 
unwilling  to  comply  with  is  not  withdrawn,  such  power 
must  be  exercised  bona  fide.  A  vendor's  decision  as  to 
exercising  it  or  not,  may  not  be  delayed,  e.g.,  pending  the 
result  of  negotiations  to  sell  the  property,  behind  the  pur- 
chaser's back,  to  a  third  person.  Such  delay  deprives  a 
vendor  of  his  right  to  affirm  the  contract  or  obtain 
specific  performance  of  it;  and  it  will,  on  the  purchaser's 
suit,  be  treated  as  rescinded,  and  his  deposit  ordered  to  be 
returned. 

Trial  of  action. 

On  the  19th  of  January,  1894,  an  agreement  in 
writing  was  entered  into  between  the  defendant,  J. 
M.  Wallace,  and  the  plaintiff,  W.  S.  Smith,  for  the 
sale  by  Wallace  to  Smith  for  £13,500  of  certain 
leasehold  cement  works  at  Dartford,  and  certain 
fixed  plant  and  machinery,  chattels,  and  effects.  The 
agreement  provided  for  immediate  payment  of 
£1,350  by  way  of  deposit,  and  that  the  balance  of 
the  purchase-money  should  be  paid  and  the  purchase 
completed  on  the  24th  of  March,  1894.  The  agree- 
ment also  provided  for  delivery  of  requisitions  within 
fourteen  days  after  delivery  of  the  abstract,  and  that 
if  the  purchaser  should  make  any  objection  or 
requisition  which  the  vendor  should  be  unable  or 
unwilling  to  remove  or  comply  with,  and  should  not 
withdraw  the  same  within  seven  days  after  being 
required  to  do  so,  the  vendor  might,  by  notice  in 
writing,  and  notwithstanding  any  mtermediate 
representation,  negotiation,  or  litigation,  rescind  the 
agreement,  whereupon  the  purchaser  should  return 
all  abstracts  and  papers,  and  should  not  make  any 
claim  on  the  vendor  for  costs  or  otherwise.  There  was 
also  a  provision  that  compensation  should  be  paid  to 
the  purchaser,  if  any  of  the  plant  or  machinery 
should  turn  out  not  to  pass  as  fixtures. 

The  deposit  of  £1,350  was  duly  paid  on  the  execu- 
tion of  the  agreement,  and  an  abstract  delivered  in 
due  oourse.  Requisitions  were  made  by  the  pur- 
chaser, especially  with  regard  to  the  trade  machinery, 
as  notice  had  been  given  to  him  that  it  belonged  to 
the  legal  personal  representative  of  one  East,  who 
intended  to  bring  an  action  to  recover  it.  The 
purchaser  claimed  from  the  vendor  an  indemnity  in 
respect  of  this  machinery,  and  on  the  7th  of  March, 
1894,  the  vendor's  solicitors  wrote  to  the  purchaser's 
solicitors  regretting  that  the  latter  should  press  for 
an  indemnity,  and  giving  notice  that  the  vendor  was 
unable  to  remove  or  comply  with,  and  calling  on  the 
purchaser  to  withdraw,  certain  requisitions  and 
objections,  including  such  as  related  to  the  trade 
machinery. 

On  the  9th  of  March,  1894,  the  purchaser's  solici- 
tors replied,  declining  to  withdraw  the  requisitions 
and  objections  referred  to.  In  the  meantime  negotia- 
tions had  been  going  on  without  the  knowledge  of 
the  purchaser  or  his  solicitors,  for  the  sale  of  the 
property  by  the  vendor  to  a  client  of  Messrs. 
Emanuel  &  Simmonds,  solicitors,  and  on  the  same 
9th  of  March  Messrs.  Emanuel  &  Simmonds  wrote  to 
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the  vendor's  solicitors  asking  for  a  draft  contract  on 
terms  which  had  been  arranged.  On  the  15th  of 
March  the  vendor's  solicitors  sent  Messrs.  Emanuel 
ft  Simmonds  a  draft  contract  for  sale  to  their  client, 
stating  that  the  vendor,  if  he  was  entitled  to  deter- 
mine the  existing  contract  with  the  purchaser,  would 
be  willing  to  sell  the  property  to  their  client.  On 
the  same  15th  of  March  the  purchaser's  solicitors 
wrote  to  the  vendor's  solicitors,  referring  to  their 
letter  of  the  7th  of  March,  and  asking  whether,  in 
consequence  of  the  non-withdrawal  of  the  requisi- 
tions and  objections,  their  client,  the  vendor, 
intended  to  rescind  the  contract,  and  if  not,  asking 
the  vendor's  solicitors  to  arrange  with  them  for 
compensation  under  the  provision  in  that  behalf,  so 
that  they,  the  purchaser's  solicitors,  might  proceed  to 
get  ready  for  completion. 

On  the  same  day,  the  15th  of  March,  the  vendor's 
solicitors  answered  this  letter,  requiring  to  consider 
the  matter  a  little  more  fully  before  writing  definitely, 
which,  however,  they  stated  that  they  hoped  to  do 
before  the  end  of  the  week. 

On  the  17th  of  March  the  purchaser's  solicitors 
wrote  to  the  vendor's  solicitors  that  they  relied  upon 
hearing  definitely  from  them  "on  or  before  to- 
morrow as  promised,"  and  that,  failing  compliance 
with  their  requirements,  the  purchaser  would  promptly 
take  action  in  the  matter.  On  the  same  day  the 
vendor's  solicitors  wrote  to  the  purchaser's  solicitors 
regretting  that  they  could  not  write  definitely  on  the 
matter  till  the  following  Monday  or  Tuesday,  and 
also  wrote  a  letter  to  Messrs.  Emanuel  ft  Simmonds 
to  the  effect  that  owing  to  certain  circumstances  it 
was  desirable  that  the  contract  with  their  client 
should  be  completed  by  the  following  Monday  or 
Tuesday. 

On  the  Monday,  which  was  the  19th  of  March,  the 
purchaser's  solicitors  wrote  to  the  vendor's  solicitors 
that,  not  having  heard  definitely  as  promised,  the 
purchaser  regarded  the  contract  as  at  an  end,  and  had 
made  other  arrangements,  and  requiring  the  return  of 
the  deposit.  On  the  21st  of  March  they  wrote  again 
requiring  the  return  of  the  deposit  by  the  following 
day,  failing  which  they  stated  that  their  instructions 
were  to  issue  a  writ. 

The  new  oontraot  with  Messrs.  Emanuel  ft  Sim- 
monds' client  was  not  arranged,  and  further  letters 
expressing  regret  and  asking  for  delay  were  written 
by  the  vendor's  solicitors  to  tne  purchaser's  solicitors 
on  the  21st,  22nd,  and  27th  of  March. 

On  the  29th  of  March  the  purchaser,  Smith,  issued 
the  writ  in  this  action  for  the  return  of  the  deposit. 
On  the  30th  of  March  the  vendor's  solicitors,  having 
been  served  with  the  writ,  wrote  to  the  purchaser's 
solicitors  suggesting  an  arrangement  on  the  footing 
of  the  agreement  being  still  binding ;  but  the  pur- 
chaser continued  his  action,  and  by  his  statement  of 
claim  added  a  claim  for  payment  of  his  expenses  of 
investigating  the  title.  The  vendor  by  way  of 
defence  denied  that  he  had  determined  the  agree- 
ment, and  put  in  a  counter-claim  for  specific  per- 
formance. 

Neville,  Q.C.,  and  R.  F.  Norton,  for  the  plaintiff.— 
The  power  to  rescind  must  be  exercised  bond  fide 
and  promptly,  and  cannot  be  used  with  such  an 
ulterior  object  as  in  the  present  case.  The  plaintiff 
rightly  treated  the  contract  as  rescinded;  if  not 
rescinded  the  defendant  had  no  right  tc  offer  the 
property  to  some  one  else. 

Hopkinson,  Q.C.,  and  Sargcmt,  for  the  defendant. — 
The  agreement  could  only  be  rescinded  by  the  de- 
fendant, and  he  did  not  rescind  it,  though  he  put 
himself  in  a  position  to  do  so.  On  the  correspondence 
both  parties  clearly,  considered  the  oontraot  as  sub- 


sisting after  the  seven  days  from  the  letter  of  the 
7th  of  March.  No  definite  oontraot  was  entered  into 
for  the  sale  of  the  property  by  the  vendor  to  another 
person.  No  injury  was  done  to  the  plaintiff  by  fat 
negotiations  with  Messrs.  Emanuel  ft  Bimimmtf 
client. 

Neville,  Q.C.,  replied. 

Bomeb,  J. — In  this  case  I  think  the  plaintiff  ii 
entitled  to  relief,  having  regard  to  the  conduct  of 
the  defendant  in  relation  to  the  contract  Hut 
conduct,  in  my  opinion,  was  not  proper  or  fair,  sal 
entitled  the  plaintiff  to  treat  the  oontraot  as 
and  to  a  return  of  the  deposit. 

At  the  beginning  of  the  correspondence 
shall  refer,  the  plaintiff,  as  purchaser, 
certain  requisitions  on  title,  and  the  time 
completion  (the  24th  of  March)  was  fast  api 
On  the  7th  of  March  the  defendant's  solicitors 
to  the  plaintiff's  solicitors  giving  formal  notice  tb 
the  vendor  was  unwilling  to  remove  or  comply '  "* 
and  calling  upon  the  plaintiff  to  withdraw, 
requisitions  in  question.  On  the  9th  of  March 
reply  is  sent,  in  substance  refusing  to  withdraw  fll 
requisitions;  and  at  the  expiration  of  the  seven d-* 
mentioned  in  the  agreement  the  vendor  could, 
giving  formal  notice,  determine  the  contract 
purchaser  naturally  supposed  that  such  a  i 
would  be  promptly  sent  and  the  vendor's  pow» 
rescind  be  speedily  exercised*  The  vendor  was  1 
to  determine  promptly  whether  he  would  exi 
the  power  or  not,  and  was  not  entitled  to 
advantage  of  his  position,  leaving  the  purchaser 
ignorance  as  to  whether  the  contract  was  to  be  tad 
as  rescinded  or  not,  or  to  delay  his  decision  for 
own  purposes  in  trying  to  effect  another  and  i 
beneficial  contract  for  the  sale  of  the  property 
third  person.  If  the  vendor  might  play  fasti 
loose  with  the  purchaser  in  such  a  matter  the  ^_ 
chaser  would  not  know  whether  he  was  to  get  ni 
for  completion  or  not,  or  whether  his  requistal 
would  be  further  answered,  or  how  they  were  ta 
dealt  with,  or  what  step  he  should  take,  and  all 
at  a  time  when  the  day  fixed  for  completion  was  < 
at  hand  and  he  might  be  held  liable  under  the  4 
tract  to  pay  interest  on  his  purchase  money  if 
contract  was  not  completed  on  the  day  fixed. 

As  to  what  the  vendor  did,  the  correal 
speaks  for  itself .  Of  course  in  speaking  of  the 
I  am  referring  to  what  he  did  by  the  solicitor  i 
attended  to  this  matter  on  behalf  of  the  * 
Messrs.  Paine  ft  Co.,  the  defendant's  solicitors, 
the  vendor  did  was  intentionally  to  delay  infofl 
the  purchaser  whether  the  contract  was  to  go  a 
not,  and  to  use  that  delay  to  try  and  effect  a  moi 
equally,  beneficial  contract  for  the  sale  of  the 
to  another  person.  It  was  apparently  int 
behalf  of  the  vendor  that  if  he  could  effect  a 
tract  he  should  exercise  his  power  and 
oontraot  with  the  plaintiff.  And  I  fear  that  ft 
also  intended  on  his  behalf,  if  a  new  contract  fi 
not  be  finally  made,  to  turn  round  and  say 
plaintiff  that  the  vendor  always  contemplated  oi  ^ 
out  the  contract,  and  that  it  was  stul  bmdn*> 
fact  he  tried  to  play  fast  and  loose  with  the  pU 
The  plaintiff,  fortunately  for  himself,  notwiflistor 
the  concealment  which  was  practised  upon 
apparently  oould  see  he  was  being  trifled  wifl 
the  seven  days  having  expired  he  on  the  II 
March  wrote  a  very  proper  letter  asking  wheti 
vendor  was  going  to  rescind  the  oontraot  or  » 
if  he  was  not,  then  to  proceed  to  deal  with  the 
tiff's  requisitions.  No  w  even  before  the  expiratiosH 
seven  days— namely,  as  early  as  the  9th  of  *""  ~  ^ 
gentleman  acting  for  the  vendor  had  been „ 
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with  Messrs.  Bmannel  &  SimmondB  for  a  sale  of  the 
property  to  their  client ;  and  on  the  15th  he  had  sent 
to  Emanuel  A  Simmonds  a  draft  form  of  contract  with 
their  client,  saying  that  on  certain  terms  the  vendor 
would  be  willing  to  sell  the  property  in  the  event  of 
his  being  entitled  to  determine  the  existing  contract — 
an  event  which  of  course  happened  at  the  end  of  the 
seven  days.    And  on  the  same  day  as  the  negotiations 
were  still  proceeding  with  Bmannel  &  Simmonds,  the 
gentleman  I  have  referred  to  replied  to  the  letter  of 
file  purchaser's  solicitors  of  the  9th  of  March  by 
asking  for  a  delay  to  the  end  of  the  week,  as  if  for  the 
purpose  of  farther  considering  the  purchaser's  requisi- 
tions, bat  in  reality  (as  I  ooncludef  for  the  purpose  of 
arranging  a  binding  contract  witn  Messrs.  Emanuel 
&  Simmonds'  client.    The  purchaser's  solicitors  wrote 
again    on   the    16th   of  March,  pointing   oat   the 
embarrassing  position  in  which  their  client  was  placed, 
and  statins;  that  they  relied  on  hearing  from  the 
vendor's  solicitors  definitely  by  the  following  day  as 
promised.      On    the    17th    of  March   the   vendor's 
solicitors  urged  Emanuel  &  Simmonds  to  complete  the 
agreement  with  their  client  on  the  following  Monday 
or   Tuesday,  and  on  the   same   day   wrote  to  the 
purchaser's  solicitors,  asking  for  time  and  stating  they 
would  write  finally  on  the  following  Monday  or  Tuesday 
whether  the  contract  was  to  go  on  or  not.    This  letter 
waa  clearly  written  for  the  purpose  of   obtaining 
time  to  arrange  with  Messrs.  Emanuel  &  Simmonds. 
On  the   19th  of   March  the   purchaser's    solicitors, 
determined  on  being  no  longer  trifled  with,  wrote 
to  rescind  the  contract  and  demand  back  the  deposit. 
The  vendor  still  delayed  giving  a  decision ;  and  on  the 
21st  the  purchaser'B  solicitors  wrote   again,  saying 
that  as  they  had  not  heard  finally  from  the  vendor 
as  promised  they   must  issue  a  writ.      Still  only 
dilatory  letters  were  sent  to  the  purchaser  by  the  ven- 
dor's solicitors;  and  the  day  fixed  for  completion 
passed  without  the  vendor  having  written  definitely, 
or  being  ready  to  complete.    On  the  29th  the  writ 
was   issued,   and   on   the    30th,  as  the  vendor  had 
not    secured    a    binding     contract     with    Messrs. 
Bmannel    &    Simmonds'  client,    the   vendor's   soli- 
citors wrote  suggesting  an  arrangement  with  the 
purchaser   on  the   footing   of   the    contract    being 
still      in      force.       This     position     the     purchaser 
naturally  refused  to  accept.      Under  these  ciroum- 
utances  the  defendant  was  not,  in  my  judgment,  at 
tLe  date  of  the  writ  entitled  to  treat  his  contract  with 
the  pi«™feH?  as  still  in  force ;   and  to  allow  him  to  do 
so  would  be  to  lend  the  sanction  of  the  court  to 
tricky  dealing  on  his  part.      He  cannot,  as  I  think, 
be  heard  to  say  that  he  regarded  his  contract  with 
the  pi«Tif.lff  as  binding  at  the  very  time  when  he  was 
endeavouring  behind  the  plaintiff's  back  to  sell  the 
property   to  another  person.      Moreover,  I  think  a 
vendor  must  act  in  good  faith  and  with  due  diligence 
to  carry  out  the  contract  so  far  as  he  is  concerned  on 
the  day  fixed  for  completion.    And  if  he  has  shown, 
as  this  vendor  has  shown,  want  of  good  faith  and  of 
due  diligence,  he  cannot  properly  say  that  on  the 
day  fixed  for  completion  he  was  able,  ready,  and 
willing  to  carry  out  his  part  of  the  contract. 

I  think  that  in  this  case  the  plaintiff  was  entitled, 
if  he  thought  proper,  when  the  defendant  refused  or 
neglected  to  say  whether  he  would  determine  the 
contract  or  go  on  with  it,  either  to  wait  a  reasonable 
time  and  then  say  that  the  contract  could  not  be 
rescinded,  or  promptly  to  say,  as  in  effect  he  did  say, 
that  the  defendant  could  not  on  his  side  play  fast  and 
loose  with  the  contract,  and  yet  hold  the  plaintiff 
bound  on  his  part ;  in  other  words,  that  the  contract 
was  no  longer  binding  on  him,  and  that  the  deposit 
must  be  returned. 

In  my  judgment  therefore,  the  deposit  must  be 


returned,  and  the  counter-claim  dismissed,  and  the 
defendant  must  pay  the  costs  of  the  action  and 
counter-claim.  But  I  do  not  think  the  defendant 
ought  to  be  put  in  a  worse  position  than  if  he  had 
sent  the  notice  to  rescind,  and  therefore  he  must  only 
pay  interest  on  the  deposit  at  4  per  cent,  as  from  the 
date  of  the  writ;  and  I  make  no  further  order  in 
favour  of  the  plaintiff  as  to  payment  of  his  expenses 
or  as  to  a  lien  on  the  property.  The  plaintiff  must 
return  to  the  defendant  all  abstracts  and  papers. 

Solicitors,  Wilkinson,  Howlett,  &  Wilkinson  :  Paint*, 
Blyth,  <fc  Huxtable. 


(Grantham  and  Charles,  JJ.)  j  May  **' 

Lambtok  v.  Kebb.  (a.) 

Inland  Revenue — Inhabited  house  duty — Training  stables 
— "  Belonging  to  and  occupied  with  "  a  dwelling-house 
—48  Geo.  3,  c.  55,  Schedule  B,  rule  2—14  cfc  15  Vict, 
c.  36,  Schedule — Customs  and  Inland  Revenue  Act 
(41  Vict.  c.  55),  s.  13,  sub-section  2.  ,     .     . 

Schedule  B,  rule  2,  of  48  Geo.  3,  c.  55,  provides  that* 
for  the  purpose  of  charging  the  inhabited,  house  duty, 
every  coachhouse  or  stable  "  belonging  to  and  occupied 
with"  any  dwelling-house  shall,  in  charging  the  said 
duty,  be  valued  with  such  dwelling-house.  The  appel- 
lant was  assessed  to  the  inhabited  house  duty  upon 
premises  occupied  by  him  in  his  business  as  a  trainer  of 
racehorses.  The  premises  consisted  of  a  lodge,  in  which  a 
head  stable  lad  of  the  appellant  resided,  and  three  ranges 
of  stables,  over  a  part  of  which  were  rooms  used  as 
sleeping  quarters  by  the  appellants  stable-boys. 

Meld,  that  the  stables  belonged  to  and  were  occupied 
with  the  dweUing-house,  and  that  the  premises  were 
rightly  charged  with  the  duty. 

Special  case  stated  by  Commissioners  of  Inland 
Revenue  under  43  &  44  Vict.  o.  19,  s.  59. 

The  appellant  Lambton,  who  was  a  trainer  of  race- 
horses, appealed  against  an  assessment  made  upon  in 
the  sum  of  £13  13s.  9d.,  being  the  inhabited  house 
duty  at  9d.  in  the  £  upon  £365,  the  annual  value  of 
premises  occupied  by  him  in  the  parish  of  Newmarket 
All  Saints. 

The  premises  consisted  of  (1)  a  ten-roomed 
dwelling-house  called  Park  Lodge,  occupied  by  a 
servant  of  the  appellant,  whose  duties  were 
those  of  "head  lad"  in  the  appellant's  stables; 
(2)  domestic  offices  and  garden  (about  one  rood) 
attached  to  the  house;  (3)  about  half  an  acre  of 
ground  on  the  east  side  of  the  dwelling-house  used 
entirely  as  a  training  and  exercising  yard,  and  which 
communicated  with  the  dwelling-house  by  two  gate- 
ways; (4)  stables  and  saddlerooms  in  three  ranges 
on  three  sides  of  the  yard  capable  of  providing 
accomodation  for  about  thirty-nine  horses. 

Over  the  stables  and  saddlerooms  on  one  side  of 
the  yard  there  were  four  rooms  in  which  sleeping 
accomodation  was  provided  for  stable  lads  employed 
by  the  appellant. 

The  estimated  annual  value  of.  the  premises,  apart 
from  the  three  ranges  of  stables  and  saddlerooms  was 
£100. 

The  commissioners,    being   of  opinion   that   the 

§  remises  were  correctly  charged  to  inhabited  house 
uty,    confirmed   the   assessment,    subject   to   this 
case. 

14  &  15  Vict.  o.  36,  enacts  that  the  duties  set  forth 
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in  the  schedule  to  the  Act  shall  be  paid  upon  an 
inhabited  dwelling-house. 

The  schedule  provides  that  for  every  inhabited 
dwelling-house  which,  with  the  household  and  other 
offices,  yards,  and  gardens  therewith  occupied  and 
charged  is  and  shall  be  worth  the  rent  of  £20  or  up- 
wards by  the  year,  there  shall  be  charged  (except  in 
certain  specified  eases)  for  every  20s,  of  such  annual 
value  thereof  the  sum  of  9d. 

Section  2  enacts  that  the  roles  contained  in 
Schedule  B.  of  48  Geo.  3,  o.  55,  shall  apply  to  the 
said  duties. 

48  Geo.  3,  c.  55,  Schedule  B.,  Bule  2,  is  as  follows : 
"  Every  coach-house,  stable,  .  .  .  and  all  other 
offices  and  all  yards,  courts,  and  curtilages  and 
gardens  and  pleasure  grounds  belonging  to  and 
occupied  with  any  dwelling-house  shall,  in  charging 
the  said  duties,  be  valued  together  with  such 
dwelling-house.     .    .    •" 

The  Customs  and  Inland  Revenue  Act,  1878,  s.  13, 
provides,  with  respect  to  the  duties  on  inhabited 
houses,  that :  "  (2)  Every  house  or  tenement  which  is 
occupied  solely  for  the  purposes  of  any  trade  or 
business  .  .  .  shall  be  exempted  from  the  duties, 
»  .  .  and  this  exemption  shall  take  effect,  although 
a  servant  or  other  person  may  dwell  in  such  house  or 
tenement  for  the  protection  thereof. 

Finlay,  Q.C.,  and  Boott  Fox,  for  the  appellant. — 
These  premises  do  not  come  within  the  taxing  Act, 
lor  the  stables  do  not  "belong  to"  and  are  not 
"occupied  with"  a  dwelling  house  within  the 
meaning  of  the  second  rule  of  Schedule  B.  That  rule 
only  applies  to  the  ordinary  oase  of  a  stable  which  is 
accessory  to  a  dwelling  house;  here,  the  stables  are 
the  chief  buildings  in  the  premises,  which  are  used  for 
the  purpose  of  carrying  on  the  business  of  a  trainer, 
and  the  dwelling  house  occupied  by  the  head  lad  is 
accessory  to  the  stables:  Intend  Revenue  v.  Douglas, 
17  So.  L.  B.  119 ;  Cheape  v.  Inland  Revenue  Commis- 
sioners, 26  So.  L.  B.  103.  Secondly,  the  premises  are 
occupied  solely  for  the  purpose  of  a  business,  and  are 
therefore  within  the  exemption  in  section  13  (2)  of 
the  Act  of  1878. 

Danckwerts  (with  him  Sir  R.  T.  Reid,  A.Q.,  and  Sir 
F.  Lockwood,  S.GX  for  the  respondent. — The  com* 
missioners  rightly  field  that  these  stables  ought  to  be 
charged  with  the  inhabited  house  duty.  The  argu- 
ment for  the  appellant  requires  the  insertion  of  the 
words  "  accessory  to  "  in  rule  2  of  Schedule  B.,  but 
that  cannot  be  done,  for  the  rule  as  it  stands  is  capable 
of  construction.  This  oase  is  on  all  fours  with  Cheape 
v.  Inland  Revenue  Commissioners.  The  stables  are  not 
used  solely  for  business,  for  they  contain  the  boys' 
sleeping  quarters,  and  the  schedule  to  14  &  15  Vict,  c 
36  was  intended  to  include  premises  occupied  partly 
as  a  dwelling-house  and  partly  for  business,  otherwise 
there  would  have  been  no  necessity  for  section  3 
which  exempts  market  gardens. 

He  referred  to  RusseWs  case,  1  Tax.  Oas.  136; 
Banks  v.  Glasgow  and  South-Western  Railway  Co., 
Ibid.  325;  Weguelin  v.  Wyatt,  33  W.  B.  666,  14 
Q.  B.  D.  838. 

Grantham,  J. — In  my  opinion  our  judgment  in 
this  oase  must  be  for  the  respondent.  The  case  has 
been  argued,  with  considerable  ability,  as  if  the  only 
question  were  whether  these  stables  are  or  are  not 
accessory  to  the  dwelling  house ;  but  in  my  judgment 
the  whole  premises  must  be  looked  at  in  order  to  see 
what  these  stables  are.  Now,  we  find  that  in  addition 
to  the  lodge  there  are  not  only  the  stables  but  also 
rooms  over  them,  amounting  practically  to  a  dwelling 
house,  for  the  stable  lads.  The  case,  therefore,  in 
my  opinion  oomes  within  the  principle  of  Cheape  v. 


Inland  Revenue  Commissioners,  a  oase  in  which  it  va 
held  that  for  the  purpose  of  charging  this  duty,  pimt, 
kennels,  and  other  buildings  used  as  dwelling-howi 
must  all  go  together.  In  this  case  all  the  building! 
must  be  taken  together  and  treated  as  a  dwelling* 
house  with  stables,  and  are  liable  to  be  charged  wiA 
the  duty  unless  they  can  be  brought  within  tat 
exemption  in  section  13  of  the  Act  of  1878.  Tbat 
section,  however,  only  applies  to  business  nrenaaa 
where  no  one  lives  except  a  caretaker ;  ana  u  tat 
stable  boys,  who  are  not  caretakers,  do  live  in  ta 
stables,  the  case  does  not  come  within  the  eremptiw. 

Chables,  J. — I  am  of  the  same  opinion.  Thefnl 
question  is  whether  the  oase  oomes  within  Sehedals 
B,  rule  2  of  48  Geo.  3,  c  55.  No  doubt  that  nh 
requires  that  the  stables  should  belong  to,  aid  bf 
occupied  with,  the  dwelling  house ;  and  I  was  at  ftsf 
struck  with  the  view  that  the  dwelling  house  mortal 
the  principal  building  and  the  stable  accessory  to  & 
I  do  not  think  however  that  the  Act  should  reor^ 
such  a  strict  construction.  The  case  finds  here  t 
these  stables  and  this  dwelling  house,  which  is  of 
annual  value  of  £100,  are  being  used  by  certain 
sons  for  a  common  purpose — viz.,  that  of  a 
stable— and  whereas  the  dwelling  house  does 
to  the  stable,  the  stable  equally  belongs  to,  ai 
occupied  with,  the  dwelling  house.  ^  That  is  my 
of  the  oase  quite  apart  from  authority ;  bat  that 
in  the  oase  of  Cheape  v.  Inland  Revenue  Commisr-^ 
a  decision  entirelyin  accordance  with  the  view 
we  are  taking.  Therefore  I  come  to  the 
that  the  case  falls  within  the  rule  referred  to.  At 
the  other  point,  this  oase  is  excluded  from  the 
emption  contained  in  section  13  of  the  Act  of  11 
because  there  is  the  occupation  of  the  stables  bf 
appellant's  servants. 

Appeal  dismissed* 

Solicitors  for  the  appellant,  Button,  dark, 
Ruston,  for  Ruston,  Newmarket. 

Solicitor  for  the  respondent,  The  Solicitor  to 
Inland  Revenue. 


Q,  B.  Div.  j  Arfi 

(Gave  and  Lawrence,  JJ.)  J  ^^ 

DoLcmrc  v.  DoLGDa ;   Cstta,  Claimant  (si 

RiU  of  sale— Validity — Address  of  grantor — CSsaV 
dress  given  in  bill  of  sale — True  address  in  a§k 
—Form  in  schedule— Rids  of  Sale  Act,  1882  (45 
Vict.  c.  43),  s.  9. 

In  a  biU  of  sale  the  grantor  gave  as  his  address* 
where  he  did  not  reside,  but  of  which  he  had  ~ 
member  for  many  years,  where  he  was  well 
where  letters  addressed  to  him  would  certainly  rm 
and  where  information  could  be  given  about  him  < 
time.     In  the  affidavit  filed  on  registering  the  i 
sale  the  true  address  and  description  of  the  grant* 
given,  and  there  was  no  intention  to  mislead,  and 
was  in  fact  misled  by  the  omission  of  the 
correct  address  in  the  biU  of  sale.     Upon  an 
that  the  bill  of  sale  was  void  as  not 
address  of  the  grantor, 

Held,  that  the  biU  of  sale  was  not  void 
the  omission  of  the  grantors  true  address 
was  in  accordance  with  the  form  in  the 
Bills  of  Sale  Act,  1882,  and  was  valid. 

Appeal  from  His  Honour  Judge  I*nnley 


(a.)  Beported  by  Sir  Sherston  Bass*, 
Barristor-at-Law. 
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HhihOoubt. 


Dolgxni  v.  Doloihi,— Studham  v.  Stajtbridqb. 


HicfhOoubt. 


Q.C.,  sitting  at  the  Westminster  County  Court,  in  an 
interpleader  issue  between  an  execution  creditor,  who 
seised  certain  goods,  and  the  claimant,  who  claimed 
the  goods  under  a  hill  of  sale  given  by  the  execution 
debtor. 

The  question  at  the  trial  was  whether  the  bill  of 
sale  was  good. 

The  grantor  of  the  bill  of  sale  was  a  member  of  a 
crab  of  foreign  restaurant  employes,  which  met  at  28, 
Gerrard-street,  Soho,  where  letters  might  be  sent  to 
and  received  by  him.  His  place  of  business  was 
at  another  address,  and  his  residence  at  a  third. 

In  the  bill  of  sale  the  grantor  was  described  as  of 
"  28,  Cfavrard-street,  Soho,  in  the  County  of  London  " ; 
whereas  in  the  affidavit  made  a  few  days  afterwards 
and  filed  on  registering  the  bill  of  sale,  it  was  stated 
that  the  grantor  "  resides  at  37,  Greek-street,  Soho, 
in  the  County  of  London,  and  at  3,  Panton-street, 
Haymarket,  in  the  County  of  London,  and  is  a 
restaurant  keeper." 

The  execution  creditor  oontended  that  the  bill  of 
sale  was  void  as  not  containing  the  true  address  of 
the  grantor. 

The  learned  county  opurt  judge  found  that  the 
addresses  in  the  affidavit  were  correct,  that  the 
address  given  in  the  bill  of  sale  was  that  of  a  club 
where  the  grantor  did  not  reside,  but  of  which  he 
had  been  a  member  for  many  years,  and  president 
daring  two  years,  where  he  was  well  known,  where 
letters  reached  him,  and  where  there  was  a  porter  who 
could  have  given  any  information  about  him ;  that 
thestatement  in  the  bill  of  sale  was  not  untrue  and 
was  not  intended  to  or  likely  to  mislead,  and  that 
any  person  interested  could  set  the  grantor's  residence 
from  the  affidavit  and  the  bill  of  sale.  The  learned 
judge,  therefore,  overruled  the  contention  of  the 
creditor    and    gave    judgment  for  the 


The  execution  creditor  appealed. 

MacaMe,  for  the  execution  creditor. — This  bill  of 
sale  is  void  as  it  is  not  in  the  form  in  the  schedule  to 
the  Bills  of  Sale  Act,  1882,  as  required  by  section  9 
of  that  Act.  The  correct  address  of  the  grantor  is 
not  given  in  the  bill  of  sale,  and  it  dearly  was  in- 
tended that  the  correct  address  should  be  given.  An 
address  of  the  grantor  which  is  neither  his  residence 
nor  his  place  of  business  cannot  be  sufficient.  In 
Pardons  v.  Brand,  38  W.  B.  388,  25  Q.  B.  D.  110,  it 
was  held  by  the  Court  of  Appeal  that  a  bill  of  sale  is 
void  unless  both  the  address  and  description  of  the 
attesting  witness  appear  in  the  attestation  clause,  and 
they  also  held  that  the  defect  was  not  cured  by  the 
fset  that  such  address  and  description  appeared  in  the 
affidavit.  That  had  reference  to  the  attesting  wit- 
ness; much  more  so,  ought  it  to  apply  to  the  case  of 
the  grantor  himself,  and  according  to  that  case  the 
defect  cannot  be  cured  in  the  affidavit  made  after- 
wards. It  may  be,  as  the  judge  has  found,  that  a 
person  could  get  the  grantor's  address  from  the 
affidavit,  but  the  address  given  in  the  affidavit  is  the 
address  at  the  time  the  affidavit  is  made,  and  is  not 
necessarily  the  same  address  as  in  the  bill  of  sale. 

He  also  referred  to  the  cases  of  Button  v.  O'Neill, 
27  W.  B.  692,  4  C.  P.  D.  364;  and  Hewer  v.  Cox,  9 
W.  B.  143,  30  L.  J  Q.  B.  73. 

Duke  and  Kerly,  for  the  claimant,  were  not  called 


Cave,  J. — I  am  of  opinion  that  this  appeal  should 
he  dismissed.  The  point  taken  for  the  appellant  is 
that  the  bill  of  sale  was  invalid  as  it  does  not 
contain  a  statement  of  the  residence  and  occupation 
|of  the  grantor.  To  establish  that  objection  it  is 
to  show  some  statutory  provision  that  a  bill 


of  sale  must  have  these  two  things  as  essentials* 
The  only  statutory  provision  is  that  in  section  9  of 
the  Bills  of  Sale  Act,  1882,  namely,  that  a  bill  of 
sale  is  void  unless  made  in  accordance  with  the  form 
in  the  schedule  to  the  Act.  On  looking  at  that  form 
we  see  that  it  expressly  declares  that  the  attesting 
witness  must  add  his  name,  address  and  description, 
but  there  is  no  such  direction  with  regard  to  the 
grantor.  The  form  merely  says:  "This  indenture 
made  the  day  of  ,    between  A.  B. 

of  of  the  one  part,  and  0.  D.  of  of 

the  other  part,  &e."  It  is  impossible  to  contend 
that  this  means  that  a  man's  residence  and  description 
must  be  set  out.  Obviously  something  was  intended 
to  be  set  out,  and  in  this  case  something  has  been 
set  out,  namely,  the  words  "28,  Gerrard-street, 
Soho,"  and  the  county  court  judge  has  found  that 
this  was  a  place  where  letters  sent  to  the  grantor  of 
the  bill  of  sale  would  certainly  be  received  by  him 
and  that  the  statement  was  not  intended  to  mislead 
and  did  not  mislead.  It  might  be  different  if  this 
statement  had  been  inserted  with  the  intention  of 
misleading  any  one,  or  if  any  one  had  been  misled. 
Considering  also  that  by  section  10  of  the  Bills  of 
Sale  Act,  1878,  an  affidavit  is  required  which  is  to 
contain  a  description  of  the  residence  and  occupation 
of  the  grantor  and  that  this  affidavit  actually  does 
give  this  information,  it  is  impossible  to  say  that, 
this  bill  of  sale  is  void  as  not  being  in  the  form  in  the 
schedule.  It  is  an  accordance  with  the  form,  and 
therefore  the  judgment  of  the  learned  county  court 
judge  must  be  affirmed. 

Lawbancb,  J.— I  agree. 

Appeal  dismissed. 

Solicitors  for  execution  creditor,  Morris  &  Richard*. 

Solicitors  for  claimant,  Francis  Miller  &  Co* 


Aprils. 


Q.  B.  Div.  ) 

(Cave  and  Lawranoe,  JJ.) ) 

Studham  v.  Stanbridgb. 
Stanbbjdgb,  Claimant,  (a.) 

County  court — Costs — Practice — Interpleader  issue— 
"  Subject-matter  "--County  Court  Rules,  1889,  ord. 
60a,  r.  12 — Higher  scale  of  costs.  Column  C. 

The  "  subject-matter  "  of  an  interpleader  issue  in  a 
county  court  is  not  the  amount  paid  into  court,  but  is  the 
value  of  the  aoods  seized,  as  found  by  the  judge,  to- 
gether with  the  damages,  if  any.  Therefore  where  the 
claimant  in  an  interpleader  issue  paid  £36  into  court, 
and  the  judge  found  the  value  of  the  goods  to  be  £61  and 
awarded  £10  damages, 

Held,  that  the  claimant  was  entitled  to  costs  on  the 
higher  scale,  Column  C,  which  applies  to  cases  "  where 
the  subject-matter  or  sum  recovered  exceeds  £60." 

Appeal  from  an  order  of  the  judge  of  the  Croydon 
County  Court. 

In  an  action  in  the  county  court,  judgment  was 
recovered  against  the  defendant,  the  judgment  debt 
and  oosts  amounting  to  £31.  Execution  was  issued 
for  this  amount,  and  the  high  bailiff  seized  goods  upon 
the  judgment  debtor's  premises.  The  goods  were 
claimed  by  the  defendant's  father  and  an  interpleader 
issue  was  directed  to  be  tried,  in  which  the  claimant 
claimed,  as  against  the  execution  creditor,  the  value 
of  the  goods  seised  and  damages.  The  claimant  paid 
£36  into  court  as  being  a  sufficient  sum  to  satisfy  the 

(a.)  Beported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 
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High  Court. 


Studham  v.  Staotbidcw.-^ Bm.  v.  Tomunsoit. 


HiqhOoubt. 


judgment  debt  and  all  costs.  The  bailiff  thereupon 
withdrew  from  possession.  On  the  trial  of  the 
interpleader  issue  the  oounty  court  judge  held  that 
the  claimant  had  made  out  his  olaim  to  all  the  goods 
seized,  the  value  of  which  the  judge  decided  to  be  £51, 
and  the  judge  further  awarded  to  the  claimant  £10 
damages  and  ooste. 

The  judge  ordered  that  the  claimant's  costs  should 
be  taxed  on  the  higher  scale,  Column  C  (i.e.,  where 
the  subject-matter  or  the  sum  recovered  exceeds  £50), 
in  force  under  the  County  Court  Act,  1888,  and  the 
County  Court  Rules,  1889. 

From  that  order  the  execution  creditor  ap- 
pealed. 

County  Court  Rules,  1889,  ord.  50a,  r.  12:  "  The 
*  subject-matter '  in  an  interpleader  proceeding  shall 
mean  ...  (2)  in  the  case  of  an  execution 
creditor  the  amount  of  the  value  of  the  goods  seized, 
plus  the  amount  of  the  damages  (if  any)  claimed. 

Horns  Payne,  Q.C..  for  the  execution  creditor, 
referred  to  Brown  v.  LiUey,  7  Times  L.  B.  427  ;  White 
&  Co.  v.  Milne,  58  L.  T.  N.  S.  225,  36  W.  R.  Dig.  57. 

Colam,  for  the  claimant. 

Cavb,  J. — I  am  of  opinion  that  this  appeal  must  be 
dismissed.  The  sole  question  is  as  to  the  meaning  of 
ord.  50a,  r.  12,  of  the  County  Court  Rules,  1889. 

The  higher  scale  of  costs  in  county  courts  is  three- 
fold— viz.,  where  the  subject-matter  or  the  sum 
recovered  (a)  exceeds  £10  and  does  not  exceed  £20 ; 
(6)  exceeds  £20  and  does  not  exceed  £50 ;  (c)  where 
it  exoeeds  £50.  The  question  is  whether  this  case 
oomes  under  column  C.  [His  lordship  read  ord.  50a, 
r.  12.]  Now  the  value  of  the  goods  is  found  by 
the  learned  oounty  court  judge  to  be  £51,  and  the 
damages  £10.  That  makes  £61,  and  therefore  the 
case  oomes  under  head  C,  because  the  subject-matter 
exceeds  £50.  The  case  is  so  clear  that  it  is  difficult 
to  see  how  any  doubt  could  have  arisen  on  the 
matter ;  but  the  execution  creditor  relies  on  the  case 
of  Brown  v.  LilUy.  That  case  is  to  my  mind  an 
excellent  illustration  of  the  evils  of  indiscriminate 
reporting.  It  is  distinguishable  from  this  case,  but 
it  is  not  necessary  to  distinguish  it,  because  it  is  no 
authority  on  rule  12.  The  observations  of  Mathew, 
J.,  were  mere  obiter  dicta,  and  it  does  not  appear 
that  the  point  now  under  consideration  was  even 
argued  in  that  case,  nor  was  the  rule  cited. 

It  has  been  contended  that  the  "  subject-matter  " 
in  this  interpleader  proceeding  was  the  £36  paid  into 
court.  That  is  not  so  in  my  opinion,  for  the  claimant 
could  not  stop  when  he  had  established  his  olaim  to 
goods  of  the  value  of  £36,  he  was  obliged  to  go  on 
and  show  that  all  the  goods  belonged  to  him,  other- 
wise the  balance  would  have  gone  to  the  execution 
creditor. 

I  therefore  am  of  opinion  that  the  oounty  court 
judge  was  right  in  the  order  which  he  made,  and 
this  appeal  must  be  dismissed. 

Lawbahgb,  J.,  concurred. 

Solicitor  for  the  appellant, «/.  8.  Streeter,  Croydon. 

Solicitor  for  the  respondent,  8.  G.  Edridge,  Croydon. 


wen,  C.J.,  f 
s,  Charles,  i 


*eb.l 


0.  C.  R. 

(Lord  Russell  of  Killowen, 
Pollock,  B.,  and  Wills,  ~ 
and  Lawranoe,  JJ.) 

Reg.  v.  Tomuvson.  (a.) 

Criminal  law — Demand  of  money  with  menace*— Tkrmt 
of  accusation  of  immoral  conduct  not  amounting  to 
crime— Larceny  Act,  1861  (24  <fe  25  Vict.  c.  96),  s.  44. 

A  person  may  be  convicted  under  section  44  of  tit 
Larceny  Act,  1861,  of  the  offence  of  sending  a  fattr 
demanding  money  with  menaces,  although  the  throb 
contained  in  the  letter  are  of  misconduct  not  amomiatj 
to  a  crime,  and  are  not  threats  of  injury  to  pent*  ot 
property. 

Case  stated  by  Lawranoe,  J.,  as  follows  :— 

William  Beswiok  Tomlinson  was  tried  before  me  u 
the  assizes,  at  Carnarvon,  on  the  26th  day  of  Octobs, 
1894,  on  an  indictment  charging  him  under  the  44a 
section  of  24  &  25  Vict.  c.  96  with  sending  t  letter 
to  one  Thomas  Morgan,  demanding  money  vttk 
menaces,  and  in  a  second  count  of  the  said  indiotmast 
with  uttering  the  said  letter.. 

It  was  proved  at  the  trial  that  the  prisoner,  vto 
was  in  the  employment  of  the  prosecutor,  wsi  &• 
covered  by  the  prosecutor  and  his  wife  in  the  aotof 
connection  with  a  woman  named  Kate  Youdeinthi 
prosecutor's  stable,  in  consequence  of  which  ne 
prosecutor  discharged  the  prisoner  from  his  eerriov 

On  the  25th  of  June  the  prosecutor  reosried  fat 
following  letter  in  the  handwriting  of  the  prisoner  bj 
post: — 

"  18,  Penrallt-street,  CarnsrfOB. 

"  On  the  rooks,  only  had  a  day  and  a  half  works** 
leaving  Wrexham  i  want  you  to  let  me  have  10i*v 
that  i  can  get  a  Can  and  Brush  and  if  i  do  not  g*  ft 
on  or  before  Tuesday  morning  i  shall  let  Mrs.  Mm* 
and  your  friends  know  of  vonr  doings  with  ask 
iToude  you  must  understand  i  am  not  going  to  safe 
to  hide  you  i  have  had  enough  of  it.  You  sis  st 
liberty  to  show  this  to  your  lawyer  or  any  one  el*)? 
you  like  but  i  shall  certainly  do  it. 

"  Yours,  W.  B.  TOMnm* 
!  At  the  close  of  the  case  for  the  prosecution  it  m 
contended  by  the  counsel  for  the  prisoner  that  tl 
menaces  contained  in  the  letter  were  not  mental 
within  the  meaning  of  section  44  of  24  ft  25  Tats 
96,  but  that  such  menaces  must  be  of  injury  •! 
violence  to  the  person  or  property,  or  of  aocntiti* 
as  contained  in  sections  46  and  47  of  the  said  state*; 
I  overruled  the  objection  and  left  the  case  to  I 
jury,  who  found  the  prisoner  guilty,  and  I  reksi 
the  prisoner  on  his  own  recognizances  nnul  I 
determination  of  this  case.  The  question  for  I 
opinion  of  the  court  is  whether  I  was  right  in  holts; 
that  the  threats  contained  in  the  letter  above  set  4 
are  such  threats  as  are  contemplated  by  section  44 
the  above  mentioned  statute. 

No  counsel  appeared  on  either  side. 

Lord  Bussxll  of  Killowen,  C.J.,  after  reading! 
case  above  set  out,  said : — This  point  is  note" 
free  from  difficulty.  The  question  turns  on  the  < 
struotion  of  section  44  of  the  Larceny  Act,  1861. 
it  is  necessary  in  order  to  determine  the  trae  ( 
struotion  of  that  section  to  look  at  some  of  the  i 
sections  of  the  same  Aot  which  deal  with  < 
offences.  Section  44  provides  that  M  Whosoever  4 
send,  deliver,  or  utter,  or  directly  or  mdireoUyi 
to  be  reoeived,  knowing  the  contents  thereof.  4 
letter  or  writing  demanding  of    any 


(a.)  Reported  by  T.  R.  Colquhoun  Dill, 
.  Barrister-at-Law. 
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and  without  any  reasonable  or  probable 
came,  any  property,  chattel,  money,  valuable  security, 
or  other  valuable  thins;,  shall  be  guilty  of  felony," 
&c.  Section  45  is  as  follows :  "  Whosoever  shall,  with 
menaces  or  by  force,  demand  any  property,  money, 
chattel,  valuable  security,  or  other  valuable  thing  of 
any  person,  with  intent  to  steal  the  same  shall  be 
guilty  of  felony,"  &c.  And  section  46  provides  that 
"whosoever  snail  send  &c.,  any  letter  or  writing 
accusing  or  threatening  to  aooose  any  person  of  any 
crime  punishable  by  law  with  death  or  penal  servitude 
for  not  less  than  seven  years,  or  of  any  assault  with 
intent  to  commit  any  rape,  or  of  any  attempt  or 
endeavour  to  commit  any  rape,  or  of  any  infamous 
crime  as  hereinafter  defined  with  a  view  or  intent  in 
any  of  such  oases  to  extort  or  gain  by  means  of  such 
letter  or  writing,  any  property,  &c.,  from  any  person, 
shall  be  guilty  of  felony,"  &c. 

It  is  to  be  observed  that  the  enumeration  in  section 
46  is  an  enumeration  of  crimes.  The  only  other  section 
to  which  I  wish  to  refer  is  section  49,  which  enacts 
that  "  it  shall  be  immaterial  whether  the  menaces  or 
threats  hereinbefore  mentioned  be  of  violence,  injury, 
or  accusation  to  be  caused  or  made  by  the  offender  or 
by  any  other  person." 

Now  the  point  here  is  whether  the  letter,  of  the 
writing  and  sending  of  which  the  prisoner  has  been 
found  guilty,  is  evidence  of  a  demanding  with 
menaces  any  property,  money,  &c.  The  point  taken  on 
behalf  of  the  prisoner  was  that  the  word  "  menaces  " 
in  the  44th  section  means  menaces  importing  injury 
to  the  person  or  property.  It  is  to  be  noticed  that 
the  next  section  draws  a  distinction  between  demand- 
ing by  menaces  and  demanding  by  force ;  so  that  it 
would  seem  that  there  was  contemplated  under  the 
word  menaces  in  section  44,  not  only  threats  involving 
iujury  to  person  or  property,  but  threats  of  injury  not 
confined  to  the  person  or  property.  Now  the  letter  in 
the  present  case  was  undoubtedly  a  threat  to  expose  to 
the  prosecutor's  wife  conduct  of  gross  indecency  on  the 
part  of  the  prosecutor,  and  this  was  a  threat  much 
more  serious  than  many  threats  of  injury  to  his 
person  or  property  would  have  been.  It  would  be 
unfortunate  if  we  were  obliged  to  hold  that  an 
act  of  that  description  is  excluded  from  the  pur- 
view of  the  criminal  law.  It  was  suggested  that  the 
•fleet  of  section  49  is  to  limit  the  menaces  mentioned 
in  the  previous  sections  to  menaces  of  violence  or 
injury  to  the  person  or  property  or  of  an  accusation 
in  the  sense  intended  by  seotion  46 — that  is,  accusa- 
tion of  crime.  I  have  come  to  the  conclusion  though 
not  without  some  hesitation,  that  the  term ' •  menaces  " 
in  section  44  has  a  wider  application  and  includes 
threats  of  injury  to  be  brought  about  by  the  making 
of  an  accusation  of  misconduct  not  amounting  to  a 
There  is  some  authority  for  this  view  in  the 
assigned  to  the  word   "menace"  in  the 


dictionaries.  In  some,  as  in  Johnson's  Dictionary, 
it  is  described  simply  as  a  "  threat " ;  but  in 
Webster's  Dictionary,  one  definition  is  "  the  indication 
of  a  probable  evil  or  catastrophe  to  come."  There 
being  no  definition  in  the  statute  itself,  we  must  five 
to  the  word  its  ordinary  natural  meaning  unless  that 
is  displaced  by  the  contort,  or  by  the  statute  generally. 
I  do  not  think  there  is  anything  in  this  statute  to  give 
the  word  a  limited  and  restricted  meaning.  Authority 
upon  the  question  is  not  very  strong.  In  Reg  v. 
Smith,  1  Den*  C.  C.  510,  a  letter  of  a  very  extraordin- 
ary kind  was  written  threatening  great  evil  to  a  bank, 
which  was  to  be  avoided  if  £250  was  deposited  in  a 
place  indicated ;  the  question  was  whether  this  came 
within  7  & 8  Geo.  4,  c.  29,  8.  8,  thepro7isions of  which 
are  reproduced  by  the  24  &  25  Vict.  c.  96  and  the 
court  held  without  any  hesitation  that  it  did.  In 
another  case,  Beg  v.   Walton,  L.  &  C.  288,  the  oourt 


pointed  out  the  character  of  the  menace  which  must 
be  used  before  it  could  come  within  the  meaning  of 
the  statute.  The  prisoner  had  threatened  to  execute 
a  distress  warrant  which  he  had  no  authority  to  do ; 
and  the  conviction  was  quashed  on  the  ground  that  it 
was  not  for  the  judge  to  do  more  than  lay  down  the 
principle  on  which  the  jury  should  proceed  in  con- 
sidering whether  the  menace  was  a  menace  within 
the  meaning  of  the  statute ;  that  it  was  not  for  him  to 
say,  as  a  matter  of  law,  that  the  prisoner's  conduct 
constituted  a  menace  within  the  statute,  and  that  he 
ought  to  have  told  the  jury  that  the  question  was 
whether  the  threat  used  was  such  as  would  naturally 
and  reasonably  operate  on  the  mind  of  a  reasonable 
man ;  in  other  words  whether  it  would  have  such  an 
effect  as  to  deprive  him  of  his  free  volition  and  put  a 
compulsion  on  him  to  act  as  he  would  not  otherwise 
act.  In  the  present  case  no  question  arises  as  to  the 
ruling  of  the  learned  judge;  the  jury  have  come  to 
the  conclusion  that  the  threat  was  a  threat  of  that 
description ;  and  the  only  point  for  us  is  whether  it  is 
a  menace  within  the  statute.  For  the  reasons  I  have 
given,  I  think  the  conviction  was  right. 

Pollock,  B. — I  am  of  the  same  opinion  and  have 
nothing  to  add. 

Wills,  J. — I  am  of  the  same  opinion.  I  think 
that  the  case  comes  within  seotion  49,  although  it  is  not 
necessary  that  it  should  do  so ;  the  words  "  injury  " 
and  "  accusation  "  ought  to  receive  a  liberal  inter- 
pretation, and  not  be  confined  to  any  specific  class 
of  injuries  or  accusations ;  that  which  will  do  a  person 
harm  comes,  in  my  opinion,  within  the  meaning  of 
"injury."  I  do  not  think  that  the  word  "accusa- 
tion "  is  confined  to  oases  coming  within  seotion  46, 
which  deals  with  accusations  of  offences  of  a  peculiarly 
bad  character,  nor  do  I  think  that  it  applies  only  to 
accusations  of  criminal  offences;  it  must  have  the 
meaning  which  it  bears  in  ordinary  language.  With 
regard  to  the  doctrine  that  the  threat  must  be  of  a 
nature  to  operate  on  a  man  of  reasonably  sound  or 
firm  mind,  I  desire  to  say  that  that  doctrine  ought, 
in  my  judgment,  to  reoeive  a  liberal  construction  in 
practice ;  otherwise  great  injustice  may  be  done,  for 
persons  who  are  thus  practised  upon  are  not  as  a  rule 
of  average  firmness  of  mind ;  but  I  quite  appreciate 
the  fact  that  the  threat  must  not  be  one  that  ought 
to  influence  nobody. 

Chablbs,  J. — I  am  of  the  same  opinion.  I  can  see 
nothing  in  the  other  sections  of  the  statute  which 
places  any  restriction  on  the  meaning  of  the  word 
"  menace  "  in  seotion  44. 

Lawraxob,  J.,  concurred. 

Conviction  affirmed. 


May  11,  27. 


iffourt  of  Appeal 

Prom  Q.  B.  Div.         \ 
(Lopes  and  Bigby,  L  JJ.)  J 
Bbown,  Janson,  &  Co.  v.  A.  Hutchinson 
&  Co.  (No.  2).  (a.) 

Partnership — Judgment  against  one  partner — Judgment 
creditor — Execution — Order  charging  debtor's  interest 
— Right  to  account  against  other  partner s — Partnership 
Act,  1890  (53  &  54  Vict.  c.  39),  ss.  23,  31. 

Under  section  23  of  the  Partnership  Act,  1890,  there 
is  jurisdiction  to  order  accounts  and  inquiries  against  a 

(a.)  Reported  by  F.  G.  Buokbr,  Esq.,  Barrister- 
at-Law, 
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partnership  firm  on  the  application  of  a  judgment 
creditor  of  one  of  the  partners;  but  such  jurisdiction 
ought  to  be  exercised  only  in  special  circumstances. 

Appeal  from  an  order  of  Day,  J.,  at  chambers. 

The  action  was  brought  by  the  plaintiffs,  as  holders 
of  a  bill  of  exchange  for  £3,000,  against  J.  A. 
Hutchinson  as  drawer  and  the  firm  of  A.  Hutchinson 
&  Co.,  of  which  he  was  a  member,  as  acceptors.  The 
plaintiffs  obtained  judgment  under  order  14  against 
J.  A.  Hutchinson,  leave  being  given  to  the  firm  to 
defend  the  action. 

The  firm  of  A.  Hutchinson  &  Co.  was  a  French  firm 
consisting  of  three  members  who  carried  on  business 
as  manufacturers  and  sellers  of  indiarubber  foods. 
Their  registered  office  was  in  Paris,  but  they  had  a 
branch  office  in  London,  and  J.  A.  Hutchinson  had 
formerly  been  the  manager  of  the  London  branch 
business. 

The  plaintiffs  obtained  from  Day,  J.,  an  order 
under  section  23  of  the  Partnership  Act,  1890, 
charging  the  interest  of  J.  A.  Hutchinson  in  the 
partnership  property  and  profits  with  the  amount 
of  the  judgment  debt,  and  appointing  a  receiver  of 
his  interest;  and  this  order  was  affirmed  by  the 
Court  of  Appeal  (see  ante,  p.  533). 

The  plaintiffs  then  made  a  further  application,  and 
obtained  from  Day,  J.,  a  second  order  that  the  defend- 
ants A.  Hutchinson  &  Co.  should  deliver  to  the  plain* 
tiffs  an  aooount  of  the  share  of  profits  of  the  defendant 
J.  A.  Hutchinson  in  the  partnership  of  the  defendants 
A.  Hutchinson  A  Co.,  whether  already  declared  or 
accruing,  and  of  any  other  money  which  might  be 
coming  to  him  in  respect  of  the  said  partnership,  and 
that  the  said  defendants  should  forthwith  pay  the 

Sofits  and  moneys  found  to  be  due  to  the  said  J.  A. 
utchinson  to  the  receiver  appointed  by  the  former 
order. 

The  firm  of  A.  Hutohinson  &  Co.  appealed  against 
this  second  order. 

Section  23  of  the  Partnership  Act,  1890,  enacts  as 
follows: — "(1)  After  the  oommenoement  of  this  Act 
a  writ  of  execution  shall  not  issue  against  any 
partnership  property  except  on  a  judgment  against 
the  firm.  (2)  The  High  Court,  or  a  judge  thereof, 
or  the  Chancery  Court  of  the  County  Palatine  of 
Lancaster,  or  a  county  court,  may,  on  tike  application 
by  summons  of  any  judgment  creditor  of  a  partner, 
make  an  order  charging  that  partner's  interest  in  the 
partnership  property  and  profits  with  payment  of  the 
amount  of  tne  judgment  debt  and  interest  thereon, 
and  may,  by  the  same  or  a  subsequent  order,  appoint 
a  receiver  of  that  partner's  share  of  profits  (whether 
already  declared  or  accruing),  and  of  any  other 
money  which  may  be  coming  to  him  in  respect  of  the 
partnership,  and  direct  all  accounts  and  inquiries, 
and  give  all  other  orders  and  directions  which  might 
have  been  directed  or  given  if  the  charge  had  been 
nade  in  favour  of  the  judgment  creditor  by  the 
partner,  or  which  the  circumstances  of  the  case  may 
require." 

Section  31  is  as  follows  :— "  (1)  An  assignment  by 
any  partner  of  his  share  in  the  partnership,  either 
absolute  or  by  way  of  mortgage  or  redeemable  charge, 
does  not,  as  against  the  other  partners,  entitle  the 
assignee,  during  the  continuance  of  the  partnership, 
to  interfere  in  the  management  or  administration  of 
the  partnership  business  or  affairs,  or  to  require  any 
accounts  of  the  partnership  transactions,  or  to  inspect 
the  partnership  books,  but  entitles  the  assignee  only  to 
receive  the  share  of  profits  to  which  the  assigning 
partner  would  otherwise  be  entitled,  and  the  assignee 
must  accept  the  aooount  of  profits  agreed  to  by  the 
partners.  (2)  In  case  of  a  dissolution  of  the  partner- 
ship, whether  as  respects  all   the   partners   or  as 


respects  the  assigning  partner,  the  assignee  is  entitled 
to  receive  the  share  of  the  partnership  assets  to  which 
the  assigning  partner  is  entitled  as  between  himself 
and  the  other  partners,  and,  for  the  purpose  of 
ascertaining  that  share,  to  an  aooount  as  from  the 
date  of  the  dissolution." 

By  section  33,  sub-section  2,  "  A  partnership  may, 
at  the  option  of  the  other  partners,  be  dissolved  if 
any  partner  suffers  his  share  of  the  partnership 
property  to  be  charged  under  this  Act  for  his  separate 

McOall,  Q.C.,  and  Tindal  Atkinson,  for  the  partners 
other  than  J.  A.  Hutohinson. — The  order  appealed  from 
was  wrongly  made.  The  judgment  creditor  oi  one 
partner  is  not  entitled  under  the  Act  to  have  an  order 
for  accounts  as  against  the  other  partners.  The  Act 
does  not  place  him  in  a  better  position  than  an 
assignee.  His  only  right  is  to  receive  the  debtor*! 
share  of  the  profits  on  an  aooount  agreed  upon  by  the 
other  partners. 

Witty  Q.C.t  and  Barttey  Denniss,  for  the  plaintiff.- 
The  other  side  do  not  give  effect  to  the  last  words  of 
sub-section  2  of  section  23,  "or  which  the  circum- 
stances of  the  oase  may  require."  The  section  must 
mean  that  accounts  and  inquiries  may  be  ordered 
against  the  other  partners ;  for  accounts  and  inquiries 
might  be  ordered  against  the  judgment  debtor  quite 
independently  of  this  statute. 

Our.  adv,  traft. 

May  27.— Lopbs,  L.J.,  read  the  following  judg- 
ment:— The  facts  of  the  case  are  as  follows:— The 
plaintiffs  brought  an  action  against  J.  A.  Hutchinson 
and  the  firm  of  A.  Hutchinson  &  Co.,  of  which  he  was 
a  member,  upon  a  bill  of  exchange  for  £3,000  drawn 
by  J.  A  Hutohinson  upon  and  accepted  by  the  firm, 
and  they  obtained  judgment  against  J.  A.  Hutchinson 
under  order  14  for  £3,034  17s..  leave  being  granted  to 
the  firm  to  defend  the  action.  The  plaintiffs  then 
applied  by  summons  under  section  23  of  the  Partner- 
ship Act,  1890,  for  an  order  charging  the  interest  of 
J.  A.  Hutohinson  in  the  partnership  business  with  the 
amount  of  the  judgment  debt,  and  for  the  appoint- 
ment of  a  receiver  of  his  said  partnership  interest 
This  order  was  made  and  was  affirmed  by  the 
Court  of  Appeal  (see  the  report,  ante%  p.  533). 
Subsequently  the  learned  judge  at  chambers  ordered 
the  defendants,  A.  Hutohinson  &  Co.,  to  dehver  to 
the  plaintiffs  an  account  of  the  share  of  profits  of 
the  defendant  J.  A.  Hutchinson  in  the  partnership  of 
the  defendants  Hutchinson  &  Co.  This  is  the  order 
now  appealed  against. 

It  is  said  that  there  was  no  jurisdiction  to 
make  this  order.  The  question  depends  on  the 
latter  part  of  sub-section  2  of  section  23  of  the 
Partnership  Act,  1890.  The  object  of  this  section  if 
to  get  rid  of  the  cumbrous  and  inconvenient  mode  hy 
which  partnership  property  was  taken  in  execution  for 
a  partner's  separate  debt.  A  fi  fa  founded  on  a 
judgment  obtained  against  one  partner  can  no  longer 
be  executed  against  the  goods  of  the  firm,  bat  a 
separate  judgment  creditor  of  a  partner  can  obtain  an 
order  charging  his  interest  in  the  partnership  assets 
with  the  payment  of  the  judgment  debt,  and  the 
charge  can  be  enforced  by  a  sale  or  the  appointment 
of  a  receiver.  At  the  end  of  the  section  are  these 
words  : — "  And  direct  all  accounts  and  inquiries,  and 
give  ail  other  orders  and  directions  which  might  have 
been  directed  or  given  if  the  charge  had  been  made  in 
favour  of  the  judgment  creditor  by  the  partner,  or 
which  the  circumstances  of  the  oase  may  require." 
Having  regard  to  the  words  "  or  which  the  droum- 
stanoes  of  the  case  may  require,"  I  am  of  opinion 
there  is  a  jurisdiction  to  direct  accounts,  a  jurisdiction 
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High  Coubt. 


InbjcGbsbb. 


High  Coubt. 


to  be  exercised  at  the  discretion  of  the  judge,  bat  a 
jarisdiction  which  ought  never  to  be  exercised  except 
in  special  circumstances,  as,  for  instance,  with  a  view 
to  a  dissolution  rendered  necessary  either  by  the 
conduct  of  the  parties  or  at  their  request.  I  find  no 
such  special  circumstances  in  this  case.  The  appeal 
must  be  allowed  with  oosts. 

Bigby,  L.J. — I  am  of  the  same  opinion.  I  think 
thafr  section  23  of  the  Partnership  Act,  if  we  read  it 
in  connection  with  section  31,  does  not  entitle  the 
plaintiffs  to  interfere  with  the  defendant  firm  in  the 
way  allowed  by  this  order.  The  Legislature 
intended  that  in  ordinary  circumstances  the  analogy 
of  an  assignment  by  a  partner  should  be  adhered  to. 
Section  23  lays  that  down  as  the  general  rule.  The 
words  at  the  end  of  sub-section  2  no  doubt  give  the 
judge  a  large  discretionary  power  in  special  circum- 
stances to  depart  from  that  rule.  But  in  my  opinion 
it  is  not  to  be  departed  from  without  a  reason.  And 
I  think  that  there  are  no  circumstances  in  this  case 
to  take  it  out  of  the  ordinary  rule.  I  therefore 
think  that  the  order  of  the  learned  judge  must  be 
reversed. 

Appeal  allowed. 

Solicitor  for  the  appellants,  H.  Montague. 

Solicitors  for  the  respondents,  Hays,  Schmettau,  & 
Antrum. 


fttgi)  Court  of  afuattce. 


Chan.  Div.  1  Feb.  19,  20;  April  25,  26; 

Chitty,  J.  |  May  21. 

In  re  Gbseb,  Napfbb  v.  Fakshawb.  (a.) 

Attachment  of  debt — Garnishee — Money  in  hands  of 
sheriff — Judgment  for  payment  of  money  into  court — 
Modes  of  enforcing — Fraudulent  breach  of  trust — 
Debt  or  liability  incurred — Costs — Bankruptcy  Act, 
1883  (46  A  47  Vict.  c.  52),  s.  30,  sub-section  1— 
Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  11, 
sub-section  2—R.  S.  C,  1883,  ord.  42,  rr.  3,  4 ;  ord. 
45,  r.  1. 

Garnishee  proceedings  will  not  lie  upon  an  order  for 
payment  of  money  into  court.  Where  garnishee  pro- 
ceedings are  available,  money  in  the  hands  of  the  sheriff, 
the  proceeds  of  an  execution  levied  by  him,  may  be 
attacked  subject  to  the  rights  of  the  debtor's  trustee  in 
bankruptcy  under  the  Bankruptcy  Act,  1890,  a.  11,  sub- 
section  2. 

Costs  incurred  in  an  action  relating  to  a  fraudulent 
breach  of  trust,  and  ordered  to  be  paid  by  the  trustee, 
are  not  "a  debt  or  liability  incurred  by  means  of  any 
fraudulent  breach  of  trust "  within  the  meaning  of  the 
Bankruptcy  Act,  1883,  s.  30,  sub-section  1,  and  will 
therefore  be  released  by  the  trustee's  discharge  in  bank- 
ruptcy, or  by  any  composition  equivalent  thereto. 

Application  to  make  a  garnishee  order  nisi  abso- 
lute. 

The  order  nisi  attached  money  in  the  hands  of  the 
sheriff,  the  proceeds  of  an  execution  levied  by  him  on 
behalf  of  the  defendant,  such  money  being  attached 
to  answer, 

fl)  A  sum  of  money  which  the  defendant  had  been 
ordered  to  pay  into  court  in  respect  of  a  fraudulent 
breach  of  trust;  (2)  a  sum  of  £119  which  he  had  been 
ordered  to  pay  to  the  applicant  for  taxed   oosts 

(a.)   Beported   by  G.    Bowland  Alston,    Esq., 
fiarrister-at-Law. 


incurred  in  the  action  relating  to  such  breach  of 
trust. 

The  order  nisi  was  made  within  fourteen  days  of 
the  completed  execution — i.e.,  while  the  proceeds 
were  still  liable  to  be  claimed  by  a  possible  trustee  in 
bankruptcy  of  the  debtor  under  section  11,  sub- 
section (2)  of  the  Bankruptcy  Act,  1890. 

In  April,  1891,  the  defendant  was  adjudicated 
bankrupt,  and  in  February,  1894,  an  order  was  made 
approvingof  a  composition  and  annulling  the  bank- 
ruptcy. The  following  questions,  therefore,  arose  on 
the  application : — 

(1)  Whether  a  garnishee  order  could  be  founded  on 
the  order  for  payment  into  court ; 

(2)  Whether  money  in  the  hands  of  the  sheriff 
could  be  garnished ; 

(3)  Whether  the  principal  sum  and  the  sum  of 
£119  oosts  constituted  "  a  debt  or  liability  incurred 
by  means  of  the  fraudulent  breach  of  trust "  so  as  not 
to  be  released  by  the  composition  under  sections  23 
and  30  of  the  Bankruptcy  Act,  1883. 

E.  Cooper  Willis,  Q.C.,  for  the  applicant. — A  judg- 
ment for  payment  of  money  into  court  is  a  judgment 
for  the  reoovery  of  money  within  ord.  45,  r.  1,  and 
can  be  enforced  by  garnishee  proceedings.  The 
sheriff  can  be  made  a  garnishee.  An  action  for  debt, 
or  for  money  had  and  received  lies  against  him : 
Cockramv.  Wtlbye,  2  Shower's  Bep.  K.  B.  79;  Speakev. 
Richards,  ib.  289;  Morland  v.  PeUatt,  8  B.  &  C.  722 ; 
and  therefore  money  may  be  attached  in  his  hands : 
Murray  v.  Simpson,  8  Ir.  C.  L.  B.  (Appx.)  45.  The 
sheriffs  position  as  garnishee  was  also  recognized  in 
Ex  parte  Adams,  Dallow  v.  Garrold,  33  W.  B.  123, 
219,  13  Q.  B.  D.  543,  14  ib.  543,  though  the  point 
was  not  argued.  Money  may  be  attached  in  the 
bands  of  other  officers  of  the  court— e.g.,  a  receiver  : 
In  re  Cowans9  Estate,  Rapier  v.  Wright,  28  W.  B.  827, 
14  Ch.  D.  638.  See  also  Chatterton  v.  Watney,  29 
W.  B.  373,  573,  16  Ch.  D.  378,  383,  17  ib.  259. 
Again,  both  the  prinmpal  sum  and  the  oosts  consti- 
tuted a  debt  or  liability  incurred  by  means  of  the 
fraudulent  breach  of  trust,  and  were,  therefore,  not 
released  by  the  composition  which,  by  virtue  of 
section  13,  sub-section  (8),  and  section  23  of  the 
Bankruptcy  Act,  1883,  operates  in  the  same  way  as  a 
discharge  under  section  30,  sub-section  (1):  Flint  ▼. 
Barnard,  37  W.  B.  185,  22  Q.  B.  D.  90;  Ramskill  v. 
Edwards,  34  W.  B.  96,  31  Ch.  D.  100. 

Byrne,  Q.C.,  and  T.  Willes  Chitty,  for  the  defend- 
ant.— A  judgment  for  payment  ox  money  into  court 
can  be  enforced  by  writ  of  sequestration  or  personal 
attachment  under  ord.  42,  r.  4 ;  and,  of  course,  by 
equitable  execution,  but  not  by  garnishee  proceedings. 
Judgments  for  payment  of  money  to  a  person,  on  the 
other  hand,  are  enforced  in  the  ways  provided  by 
ord.  42,  r.  3.  The  distinction  is  reoognized  in  De  La 
Pole  v.  Dick,  33  W.  B.  585,  29  Ch.  D.  351.  As  to  the 
second  point,  as  a  general  proposition  money  in  the 
hands  of  the  sheriff  is  a  debt  due  from  him.  But  it 
does  not  become  a  debt  till  the  fourteen  days  grace 
allowed  by  the  Bankruptcy  Act,  1890,  s.  11,  sub- 
section (2),  have  expired.  It  is  not  even  a  "debt 
accruing"  within  ord.  45,  r.  1.  There  must  be  an 
absolute  unconditional  debt,  not  a  bare  possibility 
of  a  debt.  Webb  v.  Stenton,  11  Q.  B.  D.  518,  31 
W.  B.  Dig.  8;  HoweU  v.  Metropolitan  District 
Railway  Co.,  30  W.  B.  100,  19  Ch.  D.  508. 
This  money  might  never  have  become  a  debt 
at  all.  [Chitty,  J. — Is  it  not  a  present  debt 
payable  at  the  end  of  fourteen  days  unless  something 
happens  in  the  meantime  P  ]  It  is  not  a  debt  until 
that  something  happens.  As  to  the  third  point,  the 
oosts  at  any  rate  were  not  incurred  "  by  means  of  " 
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any  fraudulent  breach  of  trust.     "  By  means  of"  is 
not  equivalent  to  "  in  consequence  of." 

E.  Cooper  Willis,  in  reply. — The  Bankruptcy  Act, 
1890,  8.  11,  sub-section  (2),  only  gives  the  trustee 
the  power  of  intercepting  the  debt  within  fourteen 
days.  If  the  garnishee  paid  it  bond  fide  he  would 
•be  discharged,  but  the  trustee  could  follow  the  money : 
.Jnte  Smith,  Ex  parte  Brown,  36  W.  R.  403,  20  Q.  B. 
-D,. 321,  380.  In  Webb  v.  S teuton,  and  HoweUv.  Metro- 
velitan  Bailway  District  Co.  there  was  no  money  in 
hand,  so  those  cases  are  not  analogous. 

Cur.  adv.  vult. 

May  21. — Chitty,  J.— Very  many  points  were 
argued  on  the  hearing  of  thft  application  to  make  the 
garnishee  order  absolute.  But  on  consideration,  it 
appears  to  me  that  the  case  falls  to  be  decided 
on  a  few  comparatively  simple  grounds. 

The  order  nisi  attached  money  in  the  bands  of  the 
sheriff  to  answer,  first,  a  sum  of  money  which  the 
defendant  had  been  ordered  to  pay  into  court ;  and, 
secondly,  a  sum  which  he  had  been  ordered  to  pay 
to  the  applicant  for  costs  which  have  been  taxed  at 
£119. 

The  first  question  is  whether  a  garnishee  order  can 
be  made  attaching  a  debt  to  answer  a  sum  of  money 
ordered  to  be  paid  into  court.  This  depends  on 
orders  42  and  45  of  the  Rules  of  Court.  By  rule  4  of 
order  42  a  judgment,  which  includes  an  order  for  the 
payment  of  money  into  court,  may  be  enforced  by 
writ  of  sequestration,  or,  in  cases  in  which  attach- 
ment is  authorized  by  law,  by  attachment;  attach- 
ment here  means  attachment  of  the  person.  By  rule 
3  a  judgment  for  the  recovery  by  or  payment  to  any 
person  of  money,  may  be  enforced  by  any  of  the 
means  by  which  a  judgment  or  decree  for  the  pay- 
ment of  money  of  any  court  whose  jurisdiction  is 
transferred  bv  the  principal  Act  might  have  been 
enforced  at  the  time  of  the  passing  thereof.  A 
judgment  or  order  for  payment  of  money  into  court 
is  thus  dearly  distmguished  from  a  judgment  or 
order  for  the  recovery  by,  or  payment  to,  a  person  of 
any  money,  and  different  modes  of  enforcing  payment 
are  provided.  The  distinction  is  maintained  by  the 
Court  of  Appeal  in  De  La  Pole  v.  Dick.  Judgments 
for  recovery  of  money  are  final,  and  orders  for  payment 
of  money  are  generally  final,  but  judgments  or  orders 
for  payment  into  court  are  generally  not  final.  The 
money  paid  in  may  be  paid  for  security  only  or  for 
safety  of  the  fund  and  the  person  ordered  to  pay  in 
not  unfrequently  is  entitled  to  have  some  part  of  the 
money  afterwards  paid  out  to  him.  Ordinary  writs 
of  execution  are,  therefore,  not  made  applicable  to 
orders  for  payment  into  court. 

I  now  turn  to  order  45,  the  order  which  relates  to 
the  attachment  of  debts.  Rule  1  of  that  order 
provides  that  the  court  or  a  judge  may  upon  the 
ex  parte  application  of  any  person  who  has  obtained 
a  judgment  or  order  for  the  recovery  or  payment  of 
money,  order  that  the  debts  owing  or  accruing  from 
the  garnishee  shall  be  attached  to  answer  the  judg- 
ment or  order.  Thus  far  no  distinction  appears  to  be 
made  between  a  judgment  or  order  to  pay  to  a 
person,  and  a  judgment  or  order  to  pay  into  court. 
But  the  rule  goes  on  to  provide  that  it  may  be 
ordered  that  the  garnishee  shall  appear  to  show 
cause  "  why  he  should  not  pay  to  the  person  who  has 
obtained  such  judgment  or  order  "  the  debt  due  from 
him  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment  or  order.  This  latter  part  of  the 
rule  governs  the  previous  part  and  shows  unmistake- 
ably  that  judgments  or  orders  for  payment  into 
court  are  not  within  the  rule.  Payment  to  the 
person  who  has  obtained  a  judgment  QV  order  for 


payment  to  himself  would  be  a  satisfaction  or  pari 
satisfaction  as  the  case  might  be  of  such  a  judgment 
or  order ;  payment  to  him  would  not  only  not  be  a 
satisfaction  of  a  judgment  or  order  to  pay  into  court 
but  would  be  inconsistent  with  the  judgment  or 
order.  Take  the  case  of  a  tenant  for  life  of  a  trust 
fund  obtaining  an  order  against  a  trustee  for  pay- 
ment of  the  fund  into  court ;  payment  by  tai 
garnishee  to  the  tenant  for  life  would  be  in  conhv 
vention  of  the  order.  Many  other  similar  illustra- 
tions might  readily  be  given.  Other  rules  in  order 
45  point  in  the  same  direction  as  the  first  rule  of  ti* 
order.  The  result,  in  my  opinion,  is  that  garnishst 
proceedings  will  not  lie  upon  an  order  for  payaisat 
of  money  into  court.  Such  proceedings  have  now 
been  in  operation  since  the  Common  Law  Prooednv 
Act,  1854,  and  the  applicant's  counsel  was  not 
to  produce  any  authority  for  a  garnishee  order " 
founded  on  an  order  for  payment  into  court. 

The  first  part  of   the  application  therefore 
The  objection  which  I  have  sustained  does  not 
to  the  sum  ordered  to  be  paid  to  the  applicant  for 
taxed  costs. 

The  second    question    is  whether  money  in 
hands  of  the  sheriff  can  be   attached  bv  a 
nishee   order.      It   is  practically  admitted   by 
defendant   that   apart   from    the    Bankruptcy 
1890,    8.    11,    sub -section    (2),    it    is    capable 
being  attached.    The  result  of  the  authorities,  a 
from  that  enactment,  is  that  the  sheriff  holds 
money  to  the  use  of  the  execution  creditor  an 
liable  to  be  sued  for  it  in  an  action  for  money  had 
received.    It  is  sufficient  to  cite  the  judgment 
Morland  v.  Pellatt,  8  B.  ft  0.  722,  726,  727.    T 
enactment  referred  to  the  sheriff  is  directed  to 
the  money  for  fourteen  days,  and  in  the 
bankruptcy  supervening  the  execution  creditor 
his  right  to  the  money.      The   effect  is  toj* 
temporary  embargo  or  stop  on  the  money.    I 
technical  language  is  requisite,  I  hold  that  the 
tion  creditor's  right  to  the  money  is  vested,  but 
to  be  divested.    His  right  to  the  money  is  not 
tingent  but  a  vested  right.     In  this  case  no 
ruptcy  has  supervened. 

The    remaining    question,    however,    is 
the    defendant  has   been   released    from 
ment  of  the  £119  by  the  composition.     The 
of  the  composition  under  section  23  of  the 
ruptcy  Act,   1883,   is  that  the  debts  in  res; 
which  the  composition  is  binding  under  the 
include    all    debts    and  liabilities  which 
released  by  an  order  of  discharge  in 
Flint  v.  Barnard.     It  was  argued  on  behalf 
applicant  that  the  sum  ordered  to  be  paid  into 
was  a  debt  or  liability  incurred  by  means  < 
fraudulent  breach  of  trust  of  the  defendant  sad 
therefore  within  section  30,  sub-section  (1)  of 
same  Act,  and  farther,  that  the  sum  of  £119 
to  be  paid  for  costs  incurred  in  the  action 
the  breach  of  trust  was  also  a  debt  or  liability 
similar  character.     But  the  words  of  the 
plain- viz.,  "debt  or  liability  incurred  by 
any  fraudulent  breach  of  trust." 
the  money  ordered  to   be  paid  into  court 
within  that  enactment,  it  appears  to  me 
costs,   though  incurred  as  consequential  u 
breach  of  trust,  are  not  within  it.     They 
a  debt  of  liability  incurred  by  means  of  the  f  i 
breach  of  trust.     I  may  refer,  although  the 
of  the  enactment  is  different  to  section  4 
Debtors  Act,  1869  (32  &  33  Vict  c  62],  and 
an  attachment  never  goes  in  respect  of  costs,  bet 
in  respect  of  the  principal  sum  involved  in  the  *~ 
of  trust.    The  practice  of  the  court  upon  Una  i 
completely  settled :  MiddUton  v.  Chichtiter.  19 
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In  be  Clayton  and  Babolay's  Contbaot. 


High  Court. 


369,  L.  B.  6  Oh.  App.  152.    The  result,  therefore,  is 
that  I  can  make  no  order  on  this  application. 

Solicitors,  C.  T.  Nicholls;  H.  H.  Fanshawe. 


In  re  Clayton  and  Barclay's  Contbaot.  (a.) 

Bankruptcy — Undischarged  bankrupt —  After-acquired 
property — Leaseholds — Transactions  before  interven- 
tion of  trustee — Disclaimer — Vendor  and  purchaser 
—Bankruptcy  Act,  1883  (46  <fc  47  Vict.  c.  52),  ss.  44, 
54,  55,  168. 

The  general  rule  in  Cohen  v.  Mitchell,  38  W.  B.  551, 
26  Q.  B.  D.  262,  applies  to  leaseholds,  so  that  until  the 
trustee  intervenes  all  transactions  by  a  bankrupt  after 
his  bankruptcy  with  any  person  dealing  with  him  bona 
fide  and  for  value  in  respect  of  his  after-acquired 
leasehold  property,  whether  with  or  without  knowledge 
of  the  bankruptcy,  are  valid  against  the  trustee. 

In  re  New  Land  Development  Association  and 
Gray,  40  W.  B.  295,  551,  [1892]  2  Ch.  138,  discussed. 

Quaere,  whether  the  Bankruptcy  Act,  1883,  s.  55 
[Disclaimer  of  Onerous  Property),  applies  to  the  case 
of  after-acquired  leaseholds. 

Vendor  and  purchaser  summons. 

In  1891  leases  with  onerous  oovenants  were 
granted  to  an  undischarged  bankrupt.  In  1892  the 
bankrupt  mortgaged  the  property  to  the  vendors.  In 
1894  the  vendors  took  possession  of  the  property  as 
mortgagees,  and  shortly  after — viz.,  on  the  4th  of 
May,  1894,  they  contracted  to  sell  the  property  to 
the  purchasers.  The  trustee  in  bankruptcy  had  not 
intervened  or  claimed  the  property.  The  purchasers 
having  discovered  that  the  bankruptcy  was  still 
subsisting,  objected  that  no  good  title  was  shown. 

F.  Cooper  Willis,  for  the  vendors. — The  vendors  got 
their  mortgage  before  the  trustee  intervened,  and 
can,  therefore,  make  a  title  without  his  concurrence, 
according  to  the  general  rule  in  Cohen  v.  Mitchell, 
38  W.  B.  551,  25  Q.  B.  D.  262 ;  Ex  parte  Dewhurst, 
20  W.  B.  172,  L.  B.  7  Ch.  App.  185 ;  In  re  Clarke,  Ex 
parte  Beardmore,  [1894]  2  Q.  B.  393,  38  Solicitors' 
Journal,  492.  The  exception  to  the  rule  made  by 
In  re  New  Land  Development  Association  and  Gray,  40 
W.  B.  295,  551,  [1892]  2  Ch.  138,  is  oonfined  to  real 
estate.  Otherwise  a  bankrupt  could  saddle  the  trustee 
with  after-acquired,  onerous  leaseholds,  to  which  the 
disclaimer  section  (Bankruptcy  Act,  1883,  s.  55)  does 
not  apply.  The  trustee  might  become  personally 
liable :  Ex  parte  Dressier,  In  re  Solomon,  27  W.  B. 
144 ;  9  Ch.  D.  252.  The  trustee  will  join  and  admit 
that  he  claims  no  interest. 

Carson,  for  the  purchasers. — The  reasons  given  for 
the  decision  of  In  re  New  Land  Development  Association 
and  Gray,  apply  with  equal  force  to  leaseholds.  After  - 
acquired  leasehold  property  can  be  disclaimed  under 
lection  55,  but  where  there  is  a  mortgage,  only  with 
the  leave  of  the  Bankruptcy  Court:  Bankruptcy 
Bales,  1886,  r.  320.  Leave  would  not  be  given  to 
disclaim  a  valuable  interest  like  this :  Ex  parte  East 
and  West  India  Docks  Co.,  In  re  Clarke,  30  W.  B.  22, 
17  Ch.  D.  759,  and  for  the  trustee  to  join  as  proposed, 
without  any  consideration,  would  be  a  direct  breach 
of  trust.  In  any  case  the  title  is  too  doubtful  to  be 
forced  on  the  purchasers. 

Chitty,  J. — It  is  contended  by  the  purchasers  that 
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by  virtue  of  section  44  of  the  Bankruptcy  Act,  1883, 
read  in  connection  with  sections  54  and  168,  the  interest 
in  the  term  granted  to  the  bankrupt  passed  upon  the 
bankruptcy,  to  instanti  to  his  trustee  in  bankruptcy. 
On  the  other  hand  it  is  argued  by  the  vendors  that  the 
decision  of  the  Court  of  Appeal  in  Cohen  v.  Mitchell 
applies,  and  that  the  property  does  not  vest  in  the 
trustee  till  he  intervenes.  In  Cohen  v.  Mitchell  the 
Court  of  Appeal,  after  deliberation,  laid  down  the 
law  respecting  the  after-  acquired  property  of  a  bank- 
rupt in  these  words,  "Until  the  trustee  intervenes, 
all  transactions  by  a  bankrupt  after  his  bankruptcy 
with  any  person  dealing  with  him  bond  fide  and  for 
value,  in  respect  of  his  after-acquired  property, 
whether  with  or  without  knowledge  of  the  bank- 
ruptcy, are  valid  against  the  trustee.  I  had  to  con- 
sider in  the  case  of  In  re  New  Land  Development  Asso- 
ciation and  Cray,  the  question  whether  the  Court  of 
Appeal  intended  to  apply  this  proposition  to  real 
estate,  and  for  reasons  that  I  then  gave  I  held  that 
real  estate  was  not  within  the  view  of  the  Court  of 
Appeal  when  it  laid  down  that  proposition.  It  seems 
that  what  I  thus  held  has  met  with  the  approval  of 
the  Court  of  Appeal,  when  brought  before  it  in  the 
same  case  of  In  re  New  Land  Development  Association 
and  Gray. 

The  present  case,  however,  is  not  a  case  of  a  free- 
hold interest  in  land.  It  is  a  case  of  a  chattel  interest 
subject  to  onerous  oovenants.  If  the  purchasers  are 
right,  mortgages  by  the  bankrupt  even  if  made  the 
day  after  he  got  the  leases  would  have  conferred  no 
title  on  the  mortgagees.  If,  on  the  other  hand,  the 
proposition  of  the  Court  of  Appeal  applies,  it  being 
clear  that  the  trustee  has  not  intervened,  nor  does 
he  desire  now  to  intervene,  the  question  is  whether 
I  ought  to  read  in  another  exception  to  the 
proposition  of  the  Court  of  Appeal — viz.,  an  ex- 
ception of  a  chattel  interest  in  land.  Possibly  some 
of  the  reasons  I  have  given  in  In  Be  New  Land 
Development  Association  and  Gray  may  apply  with 
somewhat  diminished  force  to  the  case  of  a  chattel 
interest.  But  I  have  to  consider  whether  any  such 
reasons  will  justify  me  in  introducing  a  further  limit- 
ation to  the  general  proposition  laid  down  by  the 
Court  of  Appeal.  It  appears  to  me  that  I  ought  not 
to  introduce  any  such  further  limitation.  The  lan- 
guage of  the  Court  of  Appeal  is  large  enough  to 
include  all  property.  It  is  certainly  large  enough 
to  include  chattel  interests  in  land,  and  I  consider 
that  I  ought  to  apply  it  to  such  interests. 

I  can  see  various  inconveniences  which  may  arise  if 
I  hold  that  the  proposition  does  not  apply.  I  will 
not  go  into  them,  but  will  merely  say  that  it  is  not  at 
all  clear  that  the  disclaimer  section — i.e.,  section  55 
of  the  Bankruptcy  Act,  1883,  applies  at  all  to  the 
case  of  after-acquired  leaseholds.  It  is  dear  that 
some  of  its  provisions  do  not  apply,  such  for  instance 
as  the  limitation  of  the  power  of  disclaimer  to  a  period 
of  three  months  after  the  trustee's  first  appointment. 
It  would  be  a  strange  thing  if  after-acquired  leasehold 
property  vested  to  instanti,  without  intervention, 
according  to  the  purchaser's  argument  that  the 
trustee  should  have  no  power  given  him  under  section 
55  to  disclaim  such  property.  I  merely  mention  the 
point  without  expressing  any  opinion.  The  result  is 
that  as  the  trustee  had  not  intervened  when  the  mort- 
gage was  made  the  mortgagees  acquired  a  good  title 
as  against  the  trustee.  The  trustee  has  not  only  not 
intervened  but  is  ready  to  join  to  show  he  consents  to 
the  sale.  This  will  put  an  end  to  any  possible  ques- 
tion in  regard  to  the  fact  of  non-intervention.  The 
deed  of  assignment  may  properly  contain  some  words 
to  that  effect  if  the  purchasers  desire  it.  Then  the 
purchasers  say  the  title  is  too  doubtful  to  be  forced 
on  them.    But  this  is  not  a  question  of  the  construe- 
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High  Coubt. 


Nicholson  v.  Hactbb. 


HiohCouet. 


tion  of  a  private  document  or  a  doubtful  statute. 
The  Court  of  Appeal  has  already  had  the  question 
before  them  and  decided  it,  and  this  court  does  not 
consider  a  title  doubtful  when  the  Court  of  Appeal 
has  given  an  opinion  in  its  favour. 
No  costs. 

Solicitors,  Beaumont   <fc    Son;    Irvine,  Hodges,  <fc 
Borrowman. 


Nicholson  v.  Habpbb.  (a.) 

Sale  of  goods — Lien — Delivery — Sale  of   Goods   Act, 
1893  (56  &  57  Vict,  c.  71),  s.  25. 

Where  goods  ltave  been  warehoused,  and  the  owner  has 
sold  them,  although  the  purchaser  has  not  taken  posses- 
sion of  the  goods,  a  subsequent  document  purporting  to 
give  the  warehouses  a  lien  for  sums  due  to  them  by 
the  vendor,  is  not  binding  upon  the  purchaser. 

Motion. 

Messrs.  Gammage  &  Hollingum,  on  the  3rd  of 
September,  1891,  wrote  to  Mr.  Goldsmith:  "We 
accept  your  offer  of  £120  per  annum  for  three  years 
for  bin  room  in  our  cellars  to  hold  a  quantity  of  6,500 
bottles  or  half  bottles ;  should  this  quantity  be  in- 
creased rent  to  be  charged  at  the  rate  of  one  penny 
for  six  dozen  bottles  or  half  bottles  a  week  extra." 

Mr.  Goldsmith,  on  the  25th  of  September,  1893, 
wrote  to  Messrs.  Gamage  &  Hollingum :  "  I  agree  to 
take  from  you  oellar  room  in  your  London-street 
cellars  for  not  more  than  4,500  dozen  wines  and 
spirits  at  a  rental  of  £120  per  annum  for  five  years 
from  the  date  of  expiration  of  present  existing  agree- 
ment. Should  the  quantity  of  wine,  &c.,  at  any 
time  exceed  450  dozens  I  agree  to  pay  you  an 
additional  rent  to  be  mutually  agreed." 

On  the  loth  of  January,  1894,  the  plaintiffs,  Messrs. 
Nicholson  ft  Co.,  bought  from  Mr.  Goldsmith  248 
dozen  of  old  port,  subject  to  an  agreement  that  tbey 
might  leave  the  wine  in  cellars  to  be  provided  by  Mr. 
Goldsmith  for  twelve  months,  rent  free. 

On  the  16th  of  January,  1894,  Mr.  Goldsmith's 
clerk  wrote  to  Messrs.  Nicholson :  "I  beg  to  send 
invoice  and  delivery  order  for  the  port.  If  you  re- 
quire to  take  delivery  please  arrange  with  Messrs. 
Gammage  &  Co.,  as  their  oellar  is  not  always 
open." 

Messrs.  Nicholson  received  the  invoice  and  paid  for 
the  wine,  but  did  not  receive  the  delivery  order. 
Messrs.  Gammage  ft  Co.  did  not  reoeive  any  notice  of 
the  sale  of  the  wine. 

On  the  31st  of  May,  1894,  Mr.  Goldsmith  wrote  to 
Messrs.  Gammage  &  Co. :  "In  consideration  of  your 
having  advanced  to  me  this  day  the  sum  of  £1,500  as 
a  loan  for  twelve  months  at  7  per  cent,  per  annum 
interest,  I  hereby  give  you,  as  collateral  security,  a 
lien  on  all  the  wines  and  spirits  now  lying  in  your 
06118X8";  and  on  the  7th  of  November,  1894,  he 
wrote  to  them :  "  In  consideration  of  your  accepting 
for  my  accommodation  the  two  drafts  enclosed — 
viz., 

£149  17s.  due  7th  February,  1895, 
£200  due  11th  February,  1895, 
I  give  you  as  security  for  these  and  any  similar 
drafts  you  may  hereafter  accept  for  me,  all  my 
stock  of  wines  and  spirits  held  by  you  over  and  above 
those  you  retain  as  security  for  your  loan  to  me  of  the 
31st  of  May  last." 

(a.)  Reported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


In  March,  1895,  Mr.  Goldsmith  became  bankrupt 
He  then  owed  £2,391  to  Messrs.  Gammage  ft  Co.  of 
which  £1,900  was  secured  upon  wine  other  than  that 
now  in  question. 

The  defendant  Harper  was  the  trustee  of  the  bank- 
rupt's estate,  and  he  arranged  with  Messrs.  Gammage 
ft  Co.  for  the  sale  by  auotion  of  the  wine,  subject  to 
their  charge,  to  ascertain  for  what  amount  they 
should  be  allowed  to  prove.  On  the  sale  being 
advertised  the  plaintiffs  commenced  this  action,  ana 
applied  for  an  injunction  to  restrain  the  sale.  The 
hearing  of  the  motion  was  treated  as  the  trial  of  the 
action. 

Swinfen  Eady,  Q.C.  and  Eve,  for  the  plaintiffs— We 
purchased  the  goods,  and  no  lien  could  be  given  by 
the  vendor  after  he  had  sold  to  us. 

Vernon  Smith,  Q.C.  and  Bowdon,  for  the  defendants. 
—The  letters  of  the  31st  of  May,  1894,  and  the  7th  of 
November,  1894,  amount  to  a  transfer  of  document! 
of  title,  and  our  lien  is  binding  on  the  plaintiffs.  We 
rely  upon  the  Sale  of  Goods  Act,  1893  (56  ft  57  Vict 
c.  71  s.  25) 

Nobth,  J.— I  think  that  the  plaintiffs  have  made 
out  their  case.  On  looking  at  sections  17  and  18  of 
the  Sale  of  Goods  Act,  1893,  it  seems  dear  that  the 
purchasers  were  entitled  to  the  property  in  the  goods. 
At  the  date  of  the  purchase  they  did  not  wish  to  have 
possession  of  the  goods,  which  were  accordingly  left 
with  the  vendor.  On  the  16th  of  January,  1894,  the 
.purchasers  received  a  letter  which  informed  them  that 
the  goods  were  in  the  possession  of  Messrs.  Gammage 
ft  Co.  In  the  spring  of  1895  the  plaintiffs  beoame 
aware  that  the  defendants  intended  to  sell  the  goods, 
ajid  appHed  to  the  court  to  reetram  the  aale.  The  ques- 
tion to  be  decided  is  whether  the  goods  belong  to  the 
plaintiffs  free  from  any  claim  by  Messrs.  Gammage  & 
Co.  The  goods  were  left  by  Goldsmith  in  Mean. 
Gammage  ft  Co.'s  warehouse,  and  it  was  agreed  that 
Goldsmith  was  to  have  cellar-room  for  five  yean  for 
a  oertain  payment.  After  this  Goldsmith  beoame 
bankrupt.  Messrs.  Gammage  ft  Co.,  say  that  they 
have  a  valid  charge  upon  the  wine  created  by  the  two 
documents  of  the  31st  of  May,  1894,  and  7th  of 
November,  1894.  The  question  is,  was  Goldsmith  in 
a  position  to  give  them  a  valid  charge  ?  There  wen 
cases  before  the  Sale  of  Goods  Act,  1893,  but  I  need 
not  now  deal  with  them.  It  is  clear  that  Goldsmith 
could  not  give  any  charge  upon  goods  unless  they 
were  really  his.  What  is  necessary  to  establish  title 
is  that  a  person  should  make  an  actual  delivery  of  the 
goods,  or  a  transfer  of  the  documents  of  title  to  some 
person  without  notioe.  Either  delivery  or  transfer  ii 
necessary.  Messrs.  Gammage  ft  Co.  were  in  posses- 
sion before  the  sale  and  have  continued  in  possession. 
The  words  of  section  25  mean  by  "  documents  of 
title,"  oertain  well-known  mercantile  documents. 
There  has  been  no  delivery  of  the  goods  to  Messrs. 
Gammage  ft  Co.  since  the  sale,  nor  has  there  been 
any  transfer  of  documents  of  title.  It  is  said  that 
there  was  a  transfer  of  some  interest  in  the  goods,  hot 
unless  the  requirements  of  the  Act  are  observed  the 
Act  furnishes  no  protection.  Messrs.  Gammage  ft  Co. 
were  in  possession  before  the  sale  and  have  continued 
in  possession  ever  since,  but  there  has  been  no  delivery 
sinoe  the  sale.  Messrs.  Gammage  ft  Co.  have  not 
shown  that  they  are  entitled  to  keep  the  goods  of 
the  plaintiffs',  and  they  ought  to  deliver  them  up  to 
the  plaintiffs  who  have  made  out  their  title  to  the 
goods,  but  the  plaintiffs  must  pay  any  warehouse 
charges  for  which  Messrs.  Gammage  ft  Co.  have  a 
common  law  right  of  lien. 

Solicitors  for  the  plaintiffs,  Nash,  Field  &  Co. 

Solicitors  for  the  defendants,  Park,  Nelson  A  Co. 
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W^'j  May  30,  31,  1894. 

Gwynne  v.  Drewitt.  (a.) 

Highway  —  Turnpike  road  —  Statute  —  Closing  public 
rights  of  way — Effect  of  repeal  as  to  rights  of  way 
closed  thereunder. 

A  local  Act  was  passed  in  1819,  to  continue  in  force 
for  twenty-one  years,  enacting  that  a  new  turnpike  road 
should  be  made,  and  a  certain  public  bridleway  across  a 
farm  closed  to  prevent  the  evasion  of  tolls,  and  vesting  in 
the  owner  of  the  farm  the  freehold  of  the  bridleway  in 
exchange  for  land  of  his  taken  for  the  purposes  of  the 
turnpike  rood,  and  imposing  penalties  on  any  person 
using  the  bridleway  in  future.  The  Act  was,  by  subse- 
quent Acts,  continued  in  force  till  1856,  and  then  re- 
pealed. 

Held,  that  the  public  right  of  bridleway  was  not  re- 
rived  by  the  repeal. 

Trial  of  action. 

The  plaintiff,  Gwynne,  was  owner  in  possession  of 
a  form,  known  as  Wootton  Farm,  in  the  parishes  of 
FoDrington  and  Jevington,  Sussex.  The  defendants, 
W.  J.  Drewitt  and  J.  Drewitt,  alleged  that  there  was 
a  public  right  of  way  across  the  farm  between  two 
points  indicated. 

A  bridleway  in  the  direction  indicated  had  for- 
merly existed,  bnt  had  been  discontinued  by  a  local 
Turnpike  Act  passed  in  the  year  1819  (59  Geo.  3, 
c  x.).  By  section  1  of  that  Act,  after  reciting  certain 
previous  Turnpike  Acts,  and  that  it  would  be  more 
advantageous  ^  for  the  public  that  a  road  therein 
referred  to,  being  circuitous  and  inconvenient,  should 
be  abandoned  and  a  new  turnpike  road  made,  it  was 
enacted  that  from  the  25th  of  March,  1819,  the  recited 
Acts  should  be  repealed,  and  the  Act  now  being 
stated  should  take  effect  for  the  purpose  of  making 
and  keeping  in  repair  the  proposed  new  road. 

Section  51  enacted  that  immediately  after  the  new 
turnpike  road  should' be  opened  for  traffic  and  certi- 
fied "  the  several  highways  following  shall  be  stopped 
up,  and  the  same  are  hereby  declared  to  be  stopped 
up  and  discontinued."  One  of  these  highways  was 
the  bridleway  across  Wootton  Farm  above  mentioned. 
It  was  'further  enacted  by  the  same  section,  inter  alia, 
that  the  bridleway  should  be  and  was  thereby  de- 
clared to  be  vested  in  Gwynne's  then  predecessor  in 
title  "  in  exchange  for  his  lands  which  are  to  be  taken 
and  used  for  the  purposes  of  this  Act."  And  it  was 
farther  declared  that  after  the  bridleway  had  been 
stopped  up  and  discontinued  it  should  not  be  lawful 
for  any  person  or  persons  (except  as  therein  men- 
tioned) "  to  use  or  claim  the  use  of  the  same  .  .  . 
bridleway  .    as    a     ...     bridleway    or 

footway,"  any  person  unlawfully  passing  over  the 
same  on  foot  or  otherwise  being  made  liable  to  a 
penalty  of  40s. 

By  section  92  it  was  enacted  that  the  Act  should 
commence  on  the  25th  of  March,  1819,  and  continue 
for  twenty-one  years  and  thereafter  to  the  end  of  the 
then  next  session  of  Parliament. 

The  new  turnpike  road  was  in  due  course  opened 
in  compliance  with  the  Act,  and  the  bridleway 
stopped  up  and  discontinued. 

By  the  Lewes,  Eastbourne,  and  Hailsham  Turnpike 
Act,  1856  (19  ft  20  Vict.  c.  xcvi.),  it  was  enacted  that 
the  Act  59  Geo.  3,  c.  x.,  which  had  been  continued 
from  time  to  time  by  different  Acts  of  Parliament, 
and  would  expire  on  the  1st  of  November,  1856, 
should,  from  and  after  that  date  be  repealed,  and  that 
the  Act  now  being  stated  should  from  that  date  oom- 

(«.)  Beported  by  0.  Herbert  Brown,  Esq., 
Barrister-at-Law.    * 


menoe  and  be  put  in  execution  during  a  term  of 
twenty-one  years  and  to  the  end  of  the  next  follow* 
ing  session  of  Parliament,  for  the  purpose  of  main- 
taining, improving,  and  keeping  in  repair  the  turn- 
pike road  therein  mentioned:. 

Under  the  Highways  and  Locomotives  (Amend* 
mentj  Act,  1878  (41  &  42  Vict,  c*  77),  the  turnpike 
road  became  a  "  main  road." 

This  action  was  brought  by  Gwynne  against  W.  J. 
Drewitt  and  J.  Drewitt  to  restrain  them  and  each  of 
them,  from  wrongfully  entering  on  or  crossing  over 
any  part  of  Wootton  Farm  in  assertion  of  any  alleged 
right  of  way  or  otherwise. 

Neville,  Q.C.,  and  Ingle  Joyce,  for  the  plaintiff.— 
What  had  been  done  under  the  Act  of  1819  did  not 
become  inoperative  by  its  repeal.  The  bridleway  was 
closed  and  the  freehold  therein  vested  in  the  plain- 
tiffs predecessor  in  title  before  the  repeal,  which 
could  not  revive  the  right  of  way.  Its  dedication  as 
a  highway  before  1856  would  have  been  a  breach  of 
the  Act  of  1819. 

They  referred  to  Surtees  v.  Ellison,  9  B.  &  0.  750 ; 
Interpretation  Act,  1889  (52  ft  53  Viot.  o.  63),  s.  38 ; 
Hardcastle  on  the  Construction  of  Statute  Law,  2nd 
ed.,  p.  392. 

Hopkinson,  Q.O.,  and  Dale  Hart,  for  the  defendants. 
— The  Act  of  1819  provided  for  the  making  and 
maintaining  of  a  turnpike  road  and  for  the  closing  of 
certain  other  roads  and  ways  to  insure  the  payment 
of  tolls,  which  cannot  now  be  levied :  Cessante  ratione 
legis,  cessat  ipsa  lex.  The  repeal  of  the  Act  of  1819, 
which  was  only  a  temporary  Act,  operated  to  revive 
the  public  rights  over  the  roads  and  ways  which  had 
been  closed. 

They  referred  to  Simpson  v.  Beady,  11  M.  ft  W. 
344. 

Bomer,  J. — The  Act  of  1856  which  repealed  the  Act 
of  1819  did  not,  in  my  judgment,  revive  the  old  ways 
which  had  been  stopped  up  and  discontinued.  The 
old  ways  referred  to  in  section  51  of  the  Act  of  1819 
were  stopped  up  and  discontinued,  and  the  soil  of 
those  ways  in  my  judgment  vested  for  ever  in  the 
persons  referred  to.  The  Act  of  1819  contained  a 
variety  of  provisions  which  had  to  be  continued  from 
time  to  time,  and  accordingly  the  Act  was  continued 
only  for  a  term  under  section  92  ;  but  the  provision 
in  section  51  was  something  which  was  done  once  for 
all,  and  was  not  intended  to  be  undone  at  the  expira- 
tion of  the  term. 

When  the  Act  of  1819  was  repealed  by  the  Act  of  1856 
I  cannot  think  that  it  was  the  intention  of  the  Legisla- 
ture or  the  effect  of  the  latter  Aot  to  undo  what  had 
been  already  done  during  the  continuance  of  the 
former  Aot  or  to  revive  these  ways,  which  had  been 
once  for  all  discontinued  and  put  an  end  to  as  public 
ways. 

I  must  therefore  hear  the  evidence  on  both  sides  to 
see  whether  there  has  been  a  re-dedication  since  1856. 
[On  the  evidence  his  lordship  decided  that  there  had 
been  no  re-dedication,  and  declared  that  there  was 
no  public  right  of  way,  and  granted  an  injunction 
accordingly,  and  ordered  the  defendants  to  pay  the 
coats  of  the  action.] 

Solicitors,  Bowcliffes,  Rawle,  A  Co.,  for  Baper  <fc 
Ellman,  Battle;  F.  Hatton,  for  F.  Lawson  Lewis, 
Eastbourne. 


552 


THE  WEEKLY  HEPOftTEft.      [*»»»,  i«.)    Vol/iLlit 


High  Court.        Nobth  Mxtbofoutait  Tramway  Co.  v.  London  Cotjhty  Couwoil.        Hioh  Oocbt. 


Chan.  Div. )  wit 

Bomer,J.  }  Mar  17' 

North  Metropolitan  Tramway  Co.  v.  London 
County  Council,  (a.) 

Tramway  —  Local  authority  —  Purchase  of  part  of 
tramway—  Tramways  Act,  1870  (33  <fe  34  Vict.  c.  78), 
s.  43. 

Under  section  43  of  the  Tramways  Act,  1870,  a  ?ocoZ 
authority  has  the  right  to  purchase  a  tramway  within 
its  district  within  twenty -one  years  from  the  special  Act 
or  order  authorizing  its  construction,  although  such 
tramway  has  been  incorporated  by  subsequent  Acts  in  a 
common  undertaking  with  other  tramways  as  to  which 
the  right  of  purchase  has  not  arisen,  or  which  may  not 
be  in  the  district  of  the  authority  claiming  to  purchase, 
and  although  the  effect  of  such  purchase  may  be  to 
disconnect  the  general  system  of  the  owners  of  the  tram- 
way. In  section  43  of  the  Tramways  Act,  1870,  the 
word  "undertaking"  is  limited  by  reference  to  the 
tramway  previously  mentioned  in  the  section. 

This  was  in  form  an  action  for  trespass,  and  the 
statement  of  claim  stated  that  the  plaintiffs  were  on 
the  30th  of  July,  and  still  are,  owe  era  and  occupiers 
of  .premises  known  as  the  Kingsland-road  Granary, 
in  the  county  of  Middlesex,  "  and  that  the  defendants, 
by  their  agent,  on  the  30th  of  July,  1894,  wrongfully 
broke  and  entered  the  said  premises  and  trespassed 
thereon,  and  threatened,  by  their  agent,  to  continue 
such  trespass." 

The  defendants  denied  the  trespass,  and  asserted 
that  "in  pursuance  of  the  Tramways  Aot,  1870," 
they  had  duly  served  notice  on  the  plaintiffs,  requiring 
them  to  sell  so  much  of  the  tramway  work  and 
undertaking  of  the  plaintiffs  as  were  within  the 
county  of  London  and  as  were  authorized  by  the 
North  Metropolitan  Tramways  Act,  1871. 

The  facts  of  the  case  were  as  follows : — 

Section  43  of  the  Tramways  General  Aot,  1870, 
empowers  the  local  authority  in  any  district,  within 
twenty-one  years  from  the  time  when  the  promoters 
were  empowered  to  construct  such  tramway  with  the 
approval  of  the  Board  of  Trade,  by  notice  in  writing 
to  require  "such  promoters  to  sell,  and  thereupon 
such  promoters  shall  sell  to  them  their  undertaking, 
or  so  much  of  the  same  as  is  within  such  district." 

The  plaintiffs  were  incorporated  by  a  special  Act  in 
1869.  In  1870,  on  the  day  after  the  passing  of  the 
Tramway  General  Aot,  they  obtained  another  special 
Act,  which  did  not  incorporate  the  general  Act,  but 
put  in  a  section  similar  to  section  43,  but  limiting  the 
period  of  purchase  to  twenty-eight  instead  of  to 
twenty-one  years. 

Other  special  Acts  authorising  the  extension  of  the 
plaintiff's  lines  were  passed  between  the  years  1871  and 
1892. 

In  the  plaintiffs'  special  Aot  of  1871  it  was  laid 
down  that  the  expression  "the  tramways"  should 
mean  the  tramways  and  walks  by  this  Aot  authorized, 
or  auy  part  thereof;  and  the  expression  "  the  under- 
taking "  should  mean  the  undertaking  of  the  com- 
pany as  authorized  by  the  Acts,  1869,  1870,  and 
this  Aot. 

In  a  similar  way  the  later  special  Aces  referred  to  the 
newer  tram-lines  as  part  of  the  undertaking.  At  the 
present  time  the  whole  undertaking  of  the  plaintiffs 
covered  about  forty-nine  miles,  and  the  tramways  to 
which  the  defendants'  notice  applied,  about  nineteen. 
It  appeared  that  if  the  purchase  took  place  some  part 
of  the  plaintiffs*  system  would  be  disconnected. 
The  plaintiffs  maintained  that  the  whole  system  now 

(a.)  Reported  by  J.  Arthur  Price,  Esq.,  Barrister- 
at-Law. 


formed  one  undertaking,  and  that  the  defendants' 
right  to  purchase  did  not  arise  until  twenty-one  yean 
from  the  date  of  the  last  special  Act. 

Sir  B.  Webster,  0.(7.,  Cripps,  Q.C.,  Carrington, 
and  F.  Richardson,  for  the  plaintiffs.  —  As  fresh 
powers  are  given  to  the  North  Metropolitan  Tram- 
ways Co.,  the  Parliamentary  contract  is  brought 
forward,  and  the  date  from  which  the  defendants  an 
entitled  to  purchase  the  undertaking  is  only  from  the 
expiration  of  the  twenty-one  years  from  the  making 
of  the  last  authorized  piece.  Further,  Parliament 
cannot  have  intended  a  local  authority  to  pick  and 
choose  the  portion  of  an  amalgamated  undertaking 
which  they  would  take,  leaving  upon  the  promoten 
useless  ends  of  line. 

Fitday,  Q.C.,  Neville,  Q.C.,  G.  M.  Freeman,  for  flit 
defendants.  —Section  43  shows  by  its  very  terms  that 
the  contention  of  the  plaintiffs  cannot  be  supported. 
The  section  says  the  promoters  shall  sell  the  under- 
taking, or  so  much  of  it  as  is  within  their  district— 
that  manifestly  contemplates  that  a  part  of  the  fine 
can  be  out  of  the  district,  and  necessarily  that  them* 
will  be  split  up,  owing  to  the  fact  that  only  a  part  of 
it  is  in  the  district  of  the  local  authority — upon  tern 
of  "  paying  the  then  value  of  the  tramway."  Hut 
tramway  oan  only  be  such  tramway  as  is  mentioned 
in  the  earlier  pprt  of  the  section.  The  period  wifkm 
which  the  power  to  purchase  arises  u  twenty-ens 
years  from  the  time  they  were  authorized  to  oonstrnefc 
the  tramway,  and  the  terms  of  purchase  are  that  tat 
local  authority  is  to  pay  the  then  value  of  the  traav 
way;  that  is  of  the  particular  tramway  anthemed 
by  the  particular  Aot.  It  cannot  be  a  different  tram* 
way  by  reason  of  subsequent  extensions  or  previoni 
constructions.  If  the  plaintiffs'  contention  wis 
sound,  the  effect  of  the  Aot  of  1871  would  have  best 
supposing  no  fresh  lines  were  made  to  have  enaUsi 
the  defendants  to  purchase  the  undertaking 
authorized  by  the  Act  of  1870  at  the  expiration  si 
twenty-one  years  after  1871.  The  word  undertaT  * 
was  only  used  in  the  Act  to  cover  the  business 
goodwill,  as  well  as  the  tram  lines  and  plant  of 
company. 

Bomxr,  J.— On  the  main  question  the  LoakK 
County  Council  are  in  my  judgment  clearly  right  k 
their  contention.  In  construing  section  43  of  tat 
General  Act  of  1870  it  appears  to  me  dear  that  tat 
word  "undertaking"  is  limited  by  reference  toths 
tramway  previously  mentioned  in  the  section,  that  k, 
the  special  tramway  which  the  promoters  snv 
empowered  to  construct  by  any  Act  or  provisions! 
order.  The  word  "  undertaking  "  was  no  doubt  ussl 
instead  of  the  word  "  tramway  in  order  to  make  it 
clear  that  the  local  authority  was  to  be  entitled  to 
acquire  the  business  of  the  tramway  company  so  fsB 
as  it  related  to  the  special  tramway. 

This  being  in  my  opinion  the  true  construction  tf 
the    section,    I  cannot  see  that  there   is   any  i 
difficulty  when  the  seotion  has  to  be  applied  in 
ease  before  me.     By  the  special  Aot  of    1871 
expression  "  the  tramways  "  as  used  in  that  Act 
denned  to  mean  the  tramways  and  works  by 
Act  authorized  and  which  the  defendants  are 
requiring  the  plaintiffs  to  sell   and  are 
referred    to    as    the     1871     tramways,     whik 
expression  the  "undertaking"  was  ve 
denned  to  be  the  undertaking    of  the  company 
authorized  by  its  special  Acts  of  1869, 1870.  and  If 
The  general  Act  of  1870  was  incorporated,  and 
the  powers  of  seotion  43  the  London  County  G 
are  now  entitled  (the  Board  of  Trade  approving) 
require  the  plaintiffs  to  sell  their  1871  tramways 
their   undertaking   so   far    as    it   relates  to 
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tramways.  I  do  not  see  that  this  section  is  Tendered 
inoperative  or  affected  by  the  fact  that  the  plaintiffs 
have  other  tramways,  some  of  which  were  authorized 
by  the  prior  special  Acts  of  1869  and  1870  respectively, 
and  others  which  have  been  authorized  by  later 
special  Acts,  or  by  the  fact  that  their  general  under- 
taking relates  to  these  other  tramways  or  to  the  1871 
tramways,  and  has  from  time  to  time  as  farther 
tramways  have  been  authorized,  been  reoognized  and 
defined  by  the  various  special  Acts  as  extending  to 
and  including  the  further  tramways. 

The  contention  of  the  plaintiffs,  if  adopted,  wonld 
lead  to  a  great  difficulty.  By  their  special  Act  of  1870 
a  Parliamentary  bargain  was  made  under  peculiar  cir- 
cumstances which  fixed  the  time  at  the  expiration  of 
which  the  local  authority  could  compel  the  plaintiffs 
to  sell  their  1867-70  tramways  at  twenty-eight  years 
from  the  passing  of  the  Act,  instead  of  twenty-one 
years  the  period  fixed  by  the  general  Act  of  1870. 
Would  not  the  plaintiffs  have  been  justly  entitled 
to  complain  if  no  special  Act  had  been  passed  after 
the  1871  Act,  and  the  London  County  Council  had,  at 
the  end  of  twenty- one  years  from  that  Act,  claimed 
0  to  buy  not  only  the  1871  tramways,  but  also  the  1869 
and  1870  tramways.  And  yet  if  the  plaintiffs'  present 
contention  was  correct  that  would  have  been  the 
effect  of  the  1871  Act.  With  regard  to  the  argument 
founded  on  the  inconvenience  of  the  plaintiffs 
being  obliged  to  sell  their  1871  tramways  only, 
leaving  on  their  hands  their  other  tramways,  some  of 
which  could  not  be  worked  efficiently  or  profitably  by 
themselves,  I  do  not  think  that  this  is  of  much 
weight  for  the  following  reasons.  Any  purchase  by 
the  local  authority  has  to  be  subject  to  the  approval 
of  the  Board  of  Trade,  who  could,  no  doubt,  refuse 
their  approval  in  a  proper  case.  The  plaintiffs,  when 
they  took  powers  to  construct  small  pieces  of  tramway, 
did  so  at  their  own  risk,  well  knowing  the  provisions  of 
the  general  Act.  Moreover,  section  43  of  the  general 
Act  expressly  contemplates  a  tramway  company  being 
hable  to  sell  portions  only  of  its  tramway,  for  if  the 
tramway  is  in  more  than  one  district  a  local  authority 
is  entitled  to  buy  so  much  only  of  the  tramway,  as  is 
in  their  district.  For  these  reasons,  I  think  that  the 
plaintiffs'  contention  fails  and  a  declaration  must  be 
made  to  that  effect. 

Solicitors,  Hugh  Godfrey;  W.  A.  Blaxland. 


March,  21  22. 


Chan.  Div.  ) 

Yaughan  Williams,  J. J 

In  re  Theatrical  Trust  (Limited). 
Chapman's  case,  (a.) 

Company — Shares — Issue  of  paid-up  shares— Registered 
contract — Payment  not  in  cash — illusory  consideration 
—Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  25. 

In  deciding  whether  section  25  of  the  Companies  Act, 
1867,  has  been  complied  with,  the  court  is  not  bound  to  go 
into  the  question  whether  the  price  given  was  fair  or 
reasonable,  or  whether  the  things  given  for  the  shares 
had  a  cash  value  in  the  market  equal  to  the  nominal 
value  of  the  shares. 

The  above-named  company  was  formed  in  Decem- 
ber, 1891,  to  acquire  certain  dramatic  copyrights  and 
agency  contracts  from  "W.  E.  Chapman.  Chapman, 
Brandon,  and  two  other  persons  were  the  first 
directors. 

In  July,   1892,  an    agreement  was  entered  into 

(a.)  Reported  by  Y.  DB  S.  Fowxb,  Esq.,  Barrister- 
at-Law. 


between  Chapman  and  Brandon  whereby  Chapman 
agreed  to  transfer  400  fully  paid  shares  in  the 
company  to  Brandon  in  consideration  of  Brandon 
acting  as  the  company's  solicitor.  On  the  10th  of 
August.  1892,  an  agreement  in  writing  was  entered 
into  between  Chapman  and  the  company  (the 
directors  present  being  Chapman,  Brandon  and  an- 
other) for  sale  of  the  contracts,  &e.  The  consideration 
for  the  sale  was  expressed  to  be  Chapman's  servioes 
and  the  transfer  by  him  of  "the  benefit  of  the 
contracts  in  respect  of  agency  and  other  business  (if 
any)  which  he  had  entered  into  or  was  in  negotiation 
for"  and  the  payment  by  him  of  the  expenses  of 
starting  the  company.  The  price  to  be  paid  by  the 
company  was  £4,900,  to  be  paid  as  to  £100  in  cash,, 
as  to  £3,200  in  fully  paid  shares  of  £1  each,  and  as  to 
£700  in  fully  paid  founder's  shares  of  £10,  each  and 
Chapman  was  to  become  manager  of  the  company  at  a 
salary.  No  copyrights  or  contracts  were  ever  handed 
over,  but  Chapman  deposited  afterwards,  on  the  re- 
quest of  the  directors,  a  list  of  such  copyrights  and 
contracts.  The  agreement  of  August  10  was  duly 
filed  with  the  registrar  of  joint-stock  companies  and 
3,900  shares  in  the  company  were  allotted  to  Chapman 
as  fully  paid  up ;  400  of  these  shares  he  transf ered  to 
Brandon  and  200  to  Greville. 

The  company  was  being  wound  up  under  the 
supervision  of  the  court  and  the  liquidator  placed  the 
names  of  Chapman,  Greville,  and  Brandon  on  the  list 
of  oontributones,  and  they  now  applied  to  have  their 
names  removed  from  the  list. 

W.  E.  Vernon,  for  Chapman's  and  Brandon's  appli- 
cations. 

Rose-Innes,  for  Greville's  application. 

Manson  and  James  Roberts,  for  the  liquidator. — The 
consideration  was  illusory,  and  there  was  no  payment 
within  the  meaning  of  section  25  of  the  Company's 
Act,  1867.  There  must  be  payment  in  full ;  section 
25  only  regulates  the  mode  of  payment,  Re  Addlestone 
Co.,  36  W.  B.  57,  37  Ch.  D.  191.  205 ;  Ooregum  Gold 
Mining  Co.  of  India  v.  Roper,  41  W.  B.  90,  [1892]  A. 
C.  125.  In  Re  Eddystone  Marine  Insurance  Co.,  41 
W.  B.  642,  [1893]  3  Oh.  9,  where  the  consideration  is 
admittedly  unsubstantial  and  illusory  and  the  oom- 
pany does  not  get  the  value  of  the  shares,  the  differ- 
ence must  be  paid  up  in  full.  In  re  Almada  and 
Tirito  Co.,  36  W.  B.  593,  38  Ch.  D.  415. 

They  also  refered  to  PelVa  cose,  17  W.  B.  1,054,  18 
W.  B.  31 ;  L.  B.  8  Eq.  222,  L.  B.  5  Ch.  App.  11,  and 
The  London  Celluloid  Co.,  36  W.  B.  673,  39  Oh.  D.  190. 

Vernon  and  Rose-Innes  replied. 

Vaughan  Williams,  J.— I  am  satisfied  the  agree- 
ment was  filed  in  accordance  with  section  25  of  the 
Act  of  1867.  The  next  question  arises  with  referenoe 
to  the  shares  issued  to  Chapman.  It  was  said  that 
they  were  issued  without  any  intention  that  he  should 
pay  for  them  and  that  his  case  is  therefore  within  Re 
Eddystone  Marine  Insurance  Co.-  and  Re  Almada  and 
Tirito  Co.  The  effect  of  these  oases  is  that  section  25 
of  the  Act  of  1867  only  shows  the  mode  in  which 
payment  for  shares  is  to  be  made,  and  that  if  a  person 
oomplied  with  that  section  the  result  is  that  he  may 
pay  otherwise  than  in  cash,  but  they  do  not  decide 
that  even  where  an  agreement  is  registered  the  share- 
holder is  altogether  relieved  from  payment.  The 
moment  he  is  relieved  from  the  obligation  of  paying 
in  cash,  he  may  pay  in  goods,  or  things  without  a 
physical  existence,  such  as  a  goodwill  or  a  licence. 
But  the  oases  decide  that  a  man  must  really  pay  for 
the  shares,  and  further,  that  if  the  contract  makes  it 
manifest  on  its  face  that  the  taker  of  shares  is  pav- 
ing less  than  their  nominal  cash  value,  he  may  be 
liable  for  the  balanoe.    They  do  not  say,  however, 
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that  the  court  can  take  each  contract  and  say 
whether  the  price  given  is  fair  and  reasonable,  or 
whether  the  thing  given  for  the  shares  has  a  cash  value 
in  the  market  equal  to  the  nominal  value  of  the 
shares.  I  do  not  think  the  court  is  concerned  with 
that  question.  There  is  no  difficulty  in  Be  Eddystons 
Marine  Insurance  Co.,  because  no  consideration  was 
given ;  the  shares  were  bonus  shares.  And  there  was 
no  difficulty  in  Be  Almada  and  Titito  Co.,  because  there 
£1  shares  were  issued  with  a  part  fully  paid  up— viz., 
at  a  discount,  and  there  was  no  consideration  for  the 
discount.  But  if  the  consideration  is  illusory,  or  if  it 
allows  an  obvious  money  measure  to  be  made  show- 
ing that  discount  was  allowed,  or  if  the  shares  are 
openly  issued  at  a  discount,  the  mere  fact  that  the 
contract  is  registered  would  not  put  the  allottee  in  a 
position  to  relieve  himself  from  the  payment  which  the 
Act  of  1862  requires  to  be  made  for  the  shares.  In 
the  present  case,  however,  the  liquidator  has  not  sus- 
tained the  onus,  which  is  on  him,  of  showing  that  the 
consideration  was  illusory. 

In  my  opinion  the  liquidator  has  not  brought  the 
case  within  the  authorities  referred  to  in  my  judgment, 
nor  does  the  evidence  show  that  the  consideration  was 
illusory,  that  the  shares  were  issued  at  a  discount  or 
were  a  present  to  Chapman.  In  these  circumstances 
the  contention  of  the  liquidator  fails. 

Solicitors,  Brandon  <fc  Nicholson  ;  OreviUe  &  White ; 
W.Negus. 


May  6,  23. 


Q.  B.  Div. 
(Lord  Russell  of  Killowen,  C.J., 
and  Charles,  J.) 
O'Nell  v.  Abmstbong,  Mitchell,  &  Co.  (a.) 

Ship — Contract  to  serve  as  seaman — Declaration  of  war 
by  Government  owning  the  ship — Illegality  of  voyage 
— Increased  danger  —  Refusal  to  complete  service  — 
Becovery  of  wages  and  damages. 

The  defendants  constructed  a  vessel  of  war  for  th* 
Japanese  Government,  and  placed  her  in  charge  of  a 
captain,  for  the  purpose  of  navigating  her  to  Japan  and 
handing  her  over  to  the  Japanese  Government,  whose 
property  she  had  become  upon  her  completion.  The 
plaintiff  contracted  with  the  captain  to  serve  on  board 
the  vessel  as  fireman  for  the  voyage  to* Japan.  Before 
the  voyage  was  completed  war  was  declared  between 
Japan  and  China,  and,  the  plaintiff,  on  hearing  this, 
left  the  ship  in  consequence  of  the  increased  risk.  The 
defendants  accepted  any  responsibility  of  the  captain 
under  his  contract  with  the  plaintiff. 

Held,  that  the  captain  was  responsible  for  the  act  of 
the  owners,  the  Japanese  Government,  in  declaring  war, 
and  thereby  increasing  the  risk  of  the  voyage,  and  that 
the  plaintiff  was  therefore  entitled  to  recover  from  the 
defendants  his  wages  for  the  whole  voyage,  and  also  a 
sum  for  general  damages. 

Appeal  by  the  defendants  from  the  decision  of  his 
honour  Judge  Seymour,  at  the  county  court  of 
Newcastle-on-Tyne. 

The  facts  and  arguments  are  sufficiently  stated  in 
the  judgment  of  the  court. 

Alfred  Lyttetion,  for  the  appellants. 

Bir  Walter  PhiUimore,  Q.O.,  and  8.  T.  Evans,  for 
the  respondent,  the  plaintiff. 

Cur.  adv.  vuU. 

May   23.— The   judgment   of   the   Coitbt   (Lord 

(a.)  Reported  bjr  T.  B.  OoLQimouw  DtLL,  Esq., 
^at-Law. 


Russell,  of  Killowebt,  C.J.,  and  Chakles,  J.)  was 
delivered  by 

Chables,  J. — This  was  an  action  for  wages  •and 
damages  brought  by  the  plaintiff,  who  was  one  of  the 
crew  of  a  torpedo  gunboat  called  The  Tatsuta,  against 
the  defendants  in  the  county  court  at  Newcastle-on- 
Tvne.  The  learned  judge  gave  judgment  for  the 
plaintiff  for  a  sum  of  £32  (erroneously  stated 
originally  at  £42),  made  up  of  £22  for  wages  and 
£10  for  general  damages.  The  defendants  appealed 
on  the  ground  that  the  judge  was  wrong  in  law  in 
holding  that  either  wages  or  damages  were  recover- 
able.   The  facts  were  as  follows : — 

The  Tatsuta  was.  constructed  by  the  defendants  it 
Newcastle  for  the  Government  of  Japan,  and  we  think: 
it  must  be  taken,  although  there  is  no  direct  evidence 
upon  the  point,  that  upon  completion  she  became  the 
property  of  the  Japanese  Government.  When  ready 
to  sail  she  was  placed  by  the  defendants  in  charge  of 
Captain  Robert  William  Strannach,  whose  duty  it  was 
to  navigate  her  to  Yokohama  and  then  deliver  her  to 
the  Japanese  authorities.  The  exact  position,  how- 
ever, of  the  captain  was  not  dearly  proved,  and 
although  the  judge  in  his  judgment  describes  him  as 
the  agent,  representative,  and  servant  of  the  Japanese 
Government,  we  were  informed  that  no  admission 
of  the  accuracy  of  this  description  was  made  by  the 
defendants  at  the  trial;  but  we  think  enough  was 
established  as  to  his  relation  to  that  government  to 
render  further  inquiry  unnecessary.  On  the  30th  of 
July  the  plaintiff  signed  the  ship's  muster-roll,  from 
which  it  appeared  that  he  agreed  with  the  captain 
to  proceed  as  fireman  in  the  vessel  from  the  Tyne  to 
Yokohama  for  a  sum  of  £30,  of  which  £8  was  pay- 
able five  days  after  sailing,  the  remainder  being 
payable  at  the  conclusion  of  the  run.  The  vessel 
left  the  Tyne  carrying  the  Japanese  flag  on  the  31st 
of  July,  at  a  time  when  the  Governments  of  Chins 
and  Japan  were  at  peace  and  when  neither  plaintiff 
nor  defendants  were  aware  that  war  'was  imminent 
between  the  two  countries.  As  far,  at  all  events,  as 
the  plaintiff  was  concerned,  all  he  knew  was  that  the 
vessel  was  a  torpedo  boat  bound  for  Yokohama,  fie 
stated  that  he  did  not  even  notice  her  flag. 

On  the  3rd  of  August  war  was  declared,  and  tha, 
plaintiff  first  heard  of  the  declaration  on  reaching 
Gibraltar.  At  Port  Said  the  captain  of  a  British 
gunboat  boarded  The  Tatsuta  and  made  a  com* 
munioation  to  Captain  Strannach.  The  latter,  how- 
ever, said  nothing  to  the  crew,  and  the  vessel  pro* 
oeeded  to  Aden  where  she  arrived  on  the  23rd  of 
August. 

Upon  her  arrival  Captain  Fisher,  of  H.1L& 
Cossack,  came  on  board  ana  read  the  proclamation  of 
neutrality,  at  the  same  time  warning  the  crew  of  the 
risk  to  their  own  safety  they  would  run  if  they  con- 
tinued the  Voyage,  and  of  the  probability  that  by 
going  on  they  would  become  liable  to  punishmen* 
under  the  Foreign  Enlistment  Act,  1870  (33  4b  34 
Vict.  c.  90).  The  plaintiff  and  others  of  the  crew 
afterwards  consulted  the  Governor  of  Aden,  who  also 
advised  them  of  the  dangers  they  might 
In  the  result  the  plaintiff  and  file  rest  of  the 
resolved  to  cease  serving  on  the  ship.  They  all 
ashore  with  their  baggage,  and  were  sul 
provided  by  the  Governor  with  a  passage  home, 
may  here  be  added  that  in  a  notice  to  leave  the  pott 
given  to  the  captain  by  the  authorities  at  Aden  th» 
ship  is  treated  as  a  Japanese  vessel  of  war. 

The  plaintiff's  case  was  taken  as  a  teat  case,  tfcnv 
decision  of  which  was  to  determine  the  defsssoV: 
ants'  liability  to  the  rest  of  the  crew,  as  well  an  ta" 
the  plaintiff,  and  the  question  we  have  to  oonsnier  hr 
what,  under  the  circumstanoes,  are  his  rights  t* 
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wages  or  damages,  or  both.  The  defendants  ad- 
mitted before  and  at  the  trial  that  they  would 
"  aooept  responsibility  for  payment  of  the  wages, 
if  under  the  oontract  Captain  Strannaoh  would  be 
liable  to  pay  them,"  and  further,  would  aooept 
responsibility  "  for  all  acts  done  by  him  within  the 
scope  of  his  authority."  The  matter,  therefore,  must 
be  regarded  as  though  Captain  Strannaoh  were  the 
defendant  in  this  action. 

It  was  contended  by  the  defendants  that  the  prin- 
ciple of  Cutter  v.  Powell,  6  T.  B.  320,  was  applicable, 
and  that  the  plaintiff,  not  having  completed  the 
whole  voyage,  could  not  recover  either  on  the  con- 
tract or  on  a  quantum  meruit.  Whilst  the  defendants' 
counsel  admitted  that  the  change  in  the  character  of 
the  voyage  on  the  one  hand  justified  the  plaintiff  in 
declining  to  proceed,  he  insisted  on  the  other  hand 
that  the  defendants  were  relieved  from  the  liability 
to  pay  him  the  agreed  wages,  which  were  only  due 
in  jase  he  had  performed  the  whole  voyage,  and  that 
they  were  not  liable  in  damages.  Further,  it  was 
argued  that  the  plaintiff  was  not  even  entitled  to  his 
wages  as  far  as  the  port  of  Aden,  because  there  could, 
under  the  circumstances,  be  no  fresh  contract  im- 
phedbetween  the  parties  to  pay  for  the  part  of 
the  voyage  performed.  The  case  was  said  to  be 
analogous  to  Appleby  v.  Myers,  L.  B.  2  C.  P.  661, 
15  W.  B.  C.  L.  Dig.  127,  where  the  plaintiflfe  had 
agreed  with  the  defendant  to  erect  machinery  on  his 
premises  at  a  certain  price.  Fart  of  the  wore  was 
done,  but  before  completion  the  premises  were  burnt 
down  through  no  fault  of  the  defendant.  The 
Court  of  Exchequer  Chamber  held  that  this  was  "  a 
misfortune  equally  affecting  both  parties  excusing 
farther  performance  by  either,  but  giving  a  cause  of 
action  to  neither." 

Now  here  the  defendants  ur^ed  that  the  declaration 
of  war  was  a  misfortune  of  a  similar  character — some- 
thing done  which  was  beyond  the  control  either  of  the 
plaintiff  or  the  defendants.  It  is,  however,  to  be  noted, 
m  the  first  place,  that  in  Appleby  v.  Myers  the  defen- 
dant had  received  no  benefit  from  the  incomplete  work ; 
and  in  the  next  place,  it  is  obvious  that  if  the  defen- 
dants, or  the  captain  for  whom  they  acoeptedresponsi- 
bOity,  were  in  the  present  case  in  any  way  to  be  held 
responsible  for  the  declaration  of  war  by  the  Japanese 
Government,  the  authority  cited  has  no  application.  If 
the  captain  was  navigating  the  vessel  as  master  for  her 
owners,  the  Japanese  Government,  then  there  was  a 
responsibility  resting  upon  him  as  agent  for  the 
owners  in  reference  to  the  change  in  the  character  of 
the  adventure,  and  the  case  would  not  be  at  all 
analogous  to  the  oases  where  the  performance  of  a 
oontract  has  become  impossible  or  illegal  by  the 
occurrence  of  an  event  beyond  the  control  of  either 
party  to  it.  It  would  rather  be  analogous  to  a  case 
where  performance  of  the  contract  was  prevented  by 
the  act  of  the  defendants,  and  where  an  action  could 
undoubtedly  be  maintained  for  breach  of  oontract  by 
a  plaintiff  who  had  been  prevented  from  earning 
what  would  have  become  due  to  him  had  the  oontract 
been  carried  out,  and  where  the  damages  would, 
primd  facie,  be  the  amount  of  money  he  would  have 
earned. 

The  principle  which  governs  each  class  of  case  is 
thus  stated  by  Blackburn,  J.,  in  Appleby  v.  Myers, 
LE.2C,  P.,  at  p.  661 :  "The  plaintiffe,"  he  says, 
44  having  contracted  to  do  an  entire  work  for  a  specific 
sum,  can  recover  nothing  unless  the  work  is  done,  or 
it  can  be  shown  it  is  the  defendants'  fault  that  the 
work  was  incomplete,  or  that  there  is  something  to 
justify  the  conclusion  that  the  parties  have  entered 
mto  a  fresh  contract."  Now  here  we  think  that  it 
was  the  owners'  fault  that  the  voyage  was  not  com- 
pleted.   They  declared  war,  and  thus  entirely  altered 


the  character  and  conditions  of  the  voyage  on  which 
the  plaintiff  had  embarked,  and  having  regard  to  the 
defendants'  admissions,  we  are  of  opinion  that  they 
are  precluded  from  treating  the  declaration  of  war 
as  an  act  done  by  an  independent  superior  authority. 
They  have  admitted  responsibility  for  the  master  of  a 
Japanese  vessel  of  war,  and  if  his  owners  have  taken 
a  step  during  the  continuance  of  his  oontract  with 
the  plaintiff  which  has  exposed  the  plaintiff  to  dangers 
greater  and  other  than  those  originally  anticipated, 
he  must,  in  our  judgment,  be  held  liable  to  the  plain- 
tiff to  pay  the  wages  which,  but  for  the  owners'  act, 
would  have  been  duly  earned. 

This  conclusion  is  entirely  consistent,  and  in  accord- 
ance with  the  decision  of  the  Court  of  Exchequer  in 
Burton  v.  PinkerUm,  15  W.  B.  1139,  L.  B.  2  Ex.  340, 
a  case  in  many  respects  similar  to  the  present. 
There  the  plaintiff  agreed  with  the  defendant  to  serve 
as  one  of  the  crew  of  a  ship  whereof  the  defendant 
was  master  for  twelve  months  from  London  to  Bio 
and  back.  The  ship  was  destined  for  the  service  of 
the  Peruvian  Government,  and  had  on  board  a  cargo 
of  coals  and  ammunition.  On  her  voyage  she  joined 
two  Peruvian  war  steamers,  to  which  she  from  time 
to  time  supplied  arms  and  ammunition.    At  Bio  the 

eaintiff  and  defendant  became  aware  that  hostilities 
kd  broken  out  between  Spain  and  Peru,  two  powers 
at  peace  with  England.  The  defendant,  notwith- 
standing this  circumstance,  announced  to  the  plaintiff 
that  he  intended  to  go  on  to  Callao,  another  Peru- 
vian port.  He  was  at  that  time  acting  under  the 
direotione  of  a  Peruvian  agent  onboard  the  ship,  who 
received  his  instructions  from  the  commanders  of  the 
two  war  steamers.  Hie  plaintiff  objected  to  serve 
any  further  on  the  voyage,  on  the  ground  that  it  had 
become  illegal  and  involved  greater  danger  than  he 
had  anticipated  when  he  entered  into  his  agreement. 
He  accordingly  left  the  ship.  The  Court  of  Ex- 
chequer held  that  the  defendant  must  be  taken  to 
have  engaged  the  plaintiff  for  an  ordinary  voyage, 
and  that  the  plaintiff  was  entitled  to  treat  as  a  breach 
of  contract  the  defendant's  employment  of  him  on  a 
voyage  which  would  expose  him  to  greater  danger 
than  he  originally  had  reason  to  anticipate. 

In  the  present  case  as  in  Burton  v.  PinkerUm  the 
captain's  action  in  going  on  with  the  voyage  after  war 
had  broken  out  certainly  increased  the  risk  incidental 
to  an  ordinary  voyage,  and — apart  from  any  question 
of  illegality  under  the  Foreign  Enlistment  Act,  1870 
(which  it  is  unnecessary  to  decide)  —  entitled  the 
plaintiff  to  treat  the  captain's  conduct  as  a  breach. 

We  may  add  that,  in  our  opinion,  the  defendants 
would  have  been  liable  to  pay  the  plaintiff  his  wages 
up  to  the  Port  of  Aden,  even  if  the  declaration  of  war 
had  been  by  a  power  for  whose  acts  they  had  in  no 
way  made  themselves  responsible.  The  case  would 
then,  we  think,  have  fallen  under  the  third  class  men- 
tioned by  Blackburn,  J.,  in  Appleby  v.  Myers.  It 
would  have  been  one  in  which,  from  the  oontract  of 
the  parties,  the  conclusion  might  properly  be  drawn 
that  they  had  entered  into  a  fresh  contract,  whereby 
the  captain  became  liable  to  pay  for  the  part  of  the 
voyage  which  had  been  actually  performed.  He  took 
the  benefit  of  part  performance,  and  there  is  evidence 
that  at  Aden  he  treated  the  run  as  at  an  end.  Both 
sides  seem  to  have  regarded  the  original  contract  as 
one  which  could  no  longer  be  acted  upon,  and  that 
being  so,  we  see  no  reason  why  for  the  work  actually 
done  the  plaintiff  could  not  have  sued  on  a  quantum 
meruit. 

With  regard  to  general  damages  there  seems  no 
doubt  that  they  are  recoverable.  The  county  court 
judge  acted  upon  the  case  of  The  Justitia,  12  P.  D. 
145,  35  W.  B.  Dig.  191,  where  general  damages  were 
awarded  to  a  seaman  for  hardships  and  risks  Tnourre4 
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by  him  through  the  vessel  being  employed  for  pur- 
poses other  than  those  contemplated  by  the  agree- 
ment. We  see  no  reason  to  differ  from  him  upon  this 
subsidiary  point.  It  may  be  also  observed  that  in 
Burton  v.  Pinkerton,  although  the  majority  of  the 
court  thought  the  special  damages  claimed  too 
remote,  the  court  was  unanimously  of  opinion  (L.  R. 
2  Ex.,  at  p.  349)  that  the  plaintiff  was  entitled  to 
recover,  in  addition  to  his  wages,  something  under 
the  head  of  general  damages  for  some  of  the  incon- 
veniences and  annoyances  he  had  suffered. 

In  the  result  we  think  that  the  judgment  of  the 
court  below  was  right,  and  that  the  appeal  must  be 
dismissed  with  costs. 

Solicitors  for  the  appellants,  Dees  <fc  Thompson, 

Solicitor  for  the  respondent,  P.  G.  Robinson,  for 
Smirk,  Newcastle-on-Tyne. 


Q.  B.  Div.  )  „      01 

(Grantham  and  Wright,  JJ.)  \  ***?  21- 

Downes  v.  Johnson,  (a.) 

Gaming  —  Betting  —  Place  used  for  betting  —  Club  — 

Betting  among  members—"  Persons  resorting  thereto  " 

—Betting  Houses  Act,  1853  (16  <fc  17  Vict.  c.  119),  ss. 

1,  2,  3. 

The  Betting  Houses  Act,  1853,  does  not  apply  to  the 
ease  of  members  of  a  bona  fide  club  using  the  club 
premises  for  the  purpose  of  betting  with  each  other. 

Case  stated  by  Mr.  Alderman  Ritchie,  who  at  the 
Mansion  House  heard  twelve  informations  laid  by 
the  appellant  Downes,  on  behalf  of  the  City  Police, 
against  the  respondent,  Warren  Johnson,  charging 
him  with  using  certain  premises  for  the  purpose  of 
betting  with  persons  resorting  thereto. 

The  magistrate  dismissed  the  informations. 

The  case  set  out  the  following  facts:  Twelve 
informations  were  laid  on  the  18th  of  January,  1895. 
by  Downes  under  16  &  17  Vict.  0.  119,  against 
Johnson,  charging  him  under  section  (1)  that  "  he 
being  a  person  using  a  certain  house  situate  at  No.  1 , 
Bolt-court,  Fleet-street,  did  unlawfully  use  the  said 
house  for  the  purpose  of  himself  betting  with  persons 
resorting  thereto"  on  certain  dates  named  in  Sep- 
tember, October,  and  November,  1894.  The  premises 
in  question  were  owned  and  occupied  by  the  Albert 
Club  (Limited),  which  was  registered  under  the 
Companies  Act  on  the  21st  of  November,  1865.  The 
members  were  elected  by  the  directors,  and  were 
required  to  hold  at  least  one  share.  The  respondent 
was  a  member  of  the  club.  On  the  premises  in 
dispute,  books  were  found  which  related  exclusively 
to  disputed  bets  between  members  of  the  club.  A 
society  called  the  Mutual  Protection  Society  was 
formed  on  the  7th  of  August,  1893,  by  certain  mem- 
bers of  the  club,  of  whom  the  respondent  was  one, 
with  the  object  of  compiling  for  the  use  of  its  members 
a  "  black  list "  of  persons  who  had  made  default  in 
the  payment  of  debts  or  refused  to  submit  disputes  as 
to  bets  to  the  decision  of  any  recognized  tribunal. 
The  list  contained  the  names  and  addresses  of  some 
2,000  persons.  The  club  room  was  used  exclusively 
by  members  of  the  club.  In  the  case  it  was  found 
as  a  fact  that  individual  members  of  the  club  had  no 
prescribed  places  or  pitches  in  the  club  room,  and 
that  there  was  no  such  member  who  could  be  accu- 
rately described  as  holding  "a  bag  against  all 
comers."    Certain  members  usually  laid  odds  against 

(a.)  Reported  by  Bbskine  Rsm,  Esq.,  Barrister- 
at-Law. 


horses  running  in  races,  and  others  backed  horses,  bat 
frequently  their  respective  positions  were  revenei 
There  was  a  tape  machine  in  the  club  room,  and  a 
servant  of  the  club  during  racing  hours  called  oat  the 
starting  prices  upon  which  bets  were  made,  and  on 
the  days  in  question  the  respondent  had  made  numer- 
ous bets  in  the  clubroom  with  members  of  the  ebb. 
Refreshments  and  dinners  were  served  in  the  ebb, 
which  contained  the  usual  conveniences  for  memben. 
There  was  also  a  billiard  table. 

Poland,  Q.C.  (with  him  C.  Mathews  and  Muir\  foe 
the  appellant. — At  the  trial  evidence  was  tendered 
that  the  respondent  had  betted  with  non-member*  of 
the  club,  but  the  magistrate  found  that  the  charge  wu 
not  proved.  The  magistrate  was  of  opinion  that  in 
construing  the  words  "  betting  with  persons  resort- 
ing thereto  "  in  section  (1]  of  the  Betting  Houses  Act, 
1853,  such  persons  were  clearly  distinguishable  tram 
the  owners  or  occupiers  of  any  "  house,  office-room, 
or  other  place,"  and  consequently  he  acquitted  the 
respondent  of  the  charge  of  unlawful  betting.    The 

tuestion  for  the  court  is  whether  that  is  a  correct 
eoision  in  point  of  law.  I  submit  it  is  not.  The 
operation  of  the  Act  cannot  be  limited  to  strangers, 
as  distinct  from  members  resorting  to  a  particaltr 
place,  if  their  object  in  going  there  is  solely  to  make 
bets.  The  respondent,  as  a  member  of  the  club  is,  1 
admit,  a  mere  licensee,  and  not  an  owner  or  oocu- 

Sier,  because  the  club  is  owned  and  occupied  by  a 
mited  company,  but  for  all  that,  he  is  a  person 
resorting  thereto  for  the  purpose  of  betting,  and  the 
Act  applies.    What  constitutes  a  place  kept  for  the 

Surposes  of  betting  within  the  meaning  of  the  Ad, 
epends  upon  the  circumstances  of  the  particular  esse. 
It  is  a  question  of  degree  as  the  following  osss 
show  :  Eastwood  v.  Miller,  22  W.  R.  799.  L.  R.9  Q.B. 
440  (where  a  field  used  for  pigeon  shooting  matches, 
on  which  bets  were  made,  was  held  to  be  a  "  pta*" 
within  the  meaning  of  section  7  of  the  Act) ;  Hornby 
v.  Raggett,  40  W.  R.  Ill,  [1892]  1  Q.  B.  20 ;  McWU- 
liam  v.  Dawson,  56  J.  P.  183 ;  Reg.  v.  Cook,  32  W.  B. 
796,  13  Q.  B.  D.  377 ;  Jenks  v.  Turpin,  13  Q.  B.  D. 
505,  32  W.  R.  Dig.  84 ;  Wright  v.  CTarkc,  34  J.  P. 
661 ;  Oldham  v.  Ramsden,  44  L.  J.  C.  P.  309,  23  W.  ft. 
Dig.  825.  I  submit  that  there  is  such  evidence  of 
using  the  club  for  the  purposes  of  unlawfully  betting 
with  persons  resorting  thereto,  as  to  make  the  Act 
apply. 

Joseph  Walton  Q.C.  (with  him  Horace  Avory),  for 
the  respondent. — There  is  no  direct  authority  on  the 
question  raised  by  this  case  at  all.  Of  the  cases  cited, 
the  only  one  which  approaches  it,  is  that  of  Oldham  ▼. 
Ramsden.  So  far  as  that  goes,  it  is  in  favour  of  the 
respondent's  contention,  which  is  that  as  long  as  it  a 
a  genuine  club,  any  betting  transactions  which  aw 
carried  on  there,  form  only  an  incident  in  club  life, 
and  do  not  therefore  come  within  the  aim  of  tibs 
statute,  and  consequently  the  statute  does  not 
apply. 

Grantham,  J.— None  of  the  oases  cited  shot* 
circumstances  such  as  exist  in  the  present  esse,  ani 
we  should  not  be  right  in  trying  to  stretch  the 
meaning  of  the  Act  to  cover  the  appellant's  conten- 
tion. The  object  of  the  Act  is  clearly  set  out  in  the 
preamble,  which  recites  that  it  was  passed  for  the 
suppression  of  a  kind  of  gaming  tending*  to  the  injvrf 
and  demoralization  of  improvident  persons  cases! 
though  the  opening  of  places  called  bettin^hoaesi; 
and  section  3  directs  that  anyone  convicted  of  ssJsf 
the  same  for  the  purpose  of  betting  with  pesos* 
resorting  thereto  shall  be  liable  to  a  penalty  or  im- 
prisonment. It  is  reasonable  to  suppose  that  thi 
olass  of  persons  for  whose  protection  the  Act  v* 
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puaed  is  not  the  class  of  persons  who  joined  together 
for  the  purpose  of  forming  a  club  of  this  description. 
The  Act  was  aimed  at  those  betting-houses  kept  by 
persons  who  received  money  from  others  who  dropped 
m  promiscuously  and  made  bets  when  they  really 
knew  nothing  whatever  about  betting,  and  were  thus 
inveigled  into  the  vice  of  gambling.  Persons  joining 
a  duo  of  this  sort  probably  know  a  good  deal  about 
betting,  and  joined  the  club  for  the  purpose,  not  only 
of  betting  there,  but  of  learning;  what  might  prove 
useful  information  to  them  elsewhere.  There  is 
nothing  in  the  Act  which  makes  it  illegal  for  one 
member  of  a  club  to  bet  with  another  member.  That 
u  not  the  kind  of  mischief  that  the  lot  aims  at  pre- 
venting. There  is  no  suggestion  that  the  club  was  a 
bogus  club  and  there  is  evidence  that  some  750 
persons  are  at  the  present  time  registered  as  members 
on  its  books.  There  were  two  regular  dinners  a  day 
provided  for  members,  and  newspapers,  time-tables, 
and  the  ordinary  conveniences  of  a  club  were  to  be 
found  there.  For  these  reasons  I  am  of  opinion  that 
the  appeal  fails. 

Weight,  J. — I  am  of  the  same  opinion.  I  wish  to 
point  out  that  the  mere  fact  of  membership  of  a  club 
would  not  in  itself  prevent  the  Act  applying.  For 
instance,  if  it  were  a  club  to  which  any  person  could 
go  through  the  form  of  being  admitted  a  member 
merely  for  the  purpose  of  making  a  bet,  the  matter 
would  be  very  different.  In  the  present  case  the 
Albert  Club  (limited)  has  existed  for  thirty  years, 
and  there  is  no  evidence  that  it  is  carried  on  solely 
for  the  purpose  of  enabling  its  members  to  carry  on 
betting  transactions,  nor  is  it  suggested  that  it  is  a 
place  to  which  anyone  not  a  member  can  obtain 
admission  for  the  purpose  of  betting. 

Appeal  dismissed,  with  costs. 

Solicitor  for  the  appellant,  H.  H.  Crawford,  the 
City  Solicitor. 

Solicitors  for  the  respondent,  Lewis  <fc  Lewis. 


May  14. 


Q.  B.  Div.  j 

(Lord  Bnssell  of  Killowen,  ! 

C.J.,  and  Charles,  J.)      J 

Bower  &  Co.  v.  Hett.  (a.) 
Sheriff — Seizure — Payment  made  under  an  execution — 
"  To  avoid  sale  " — Payment  to  the  sheriff  made  by  a 
ttranger — Negligence  of  sheriff— Notice  of  payment  to 
the  execution  creditor—County  Court  Rules,  1889, 
Ord.  2,  r.  32— Bankruptcy  Act,  1890  (53  <fc  64  Vict. 
c.  71),  8.  11,  sub-section  2. 

On  the  1st  of  October  the  bailiff  seized  the  goods  of  a 
lebtor  under  an  execution  for  more  than  £20,  but  at  the 
truest  of  the  debtor  abandoned  possession  under  an 
rrangement  whereby  he  was  to  be  entitled  to  re-enter 
whenever  he  Drought  fit. 

On  the  3rd  of  October  the  bailiff  obtained  possession  of 
be  hey*  of  the  premises  where  the  goods  were.  Later  on 
he  same  day  the  father  of  the  debtor  of  Ms  own  accord 
tked  for  and  obtained  the  keys  from  the  bailiff  on  the 
remise  that  he  would  pay  out  the  warrant,  which  he 
vlfiHed  on  the  following  day. 

On  the  15th  of  October  a  bankruptcy  petition  was  pre- 
mted  against  the  debtor,  who  was  adjudged  a  bankrupt 
itreon.  The  bailiff  received  notice  of  the  petition,  and 
tbseqttently  paid  over  the  money  paid  by  the  debtor's 
tther  to  the  official  receiver. 
Held,  that  the  execution  creditor  was  entitled  to  recover 

a.)  Reported  by  C.  G.  Wilbraham,  Esq.,  Barrister- 
at-Law. 


the  money  from  the  bailiff  as  money  had  and  received 
to  his  use. 

Held,  also,  that  the  money  was  not  money  paid  "  to 
avoid  a  sale"  within  the  meaning  of  the  Bankruptcy 
Act,  1890,  s.  11,  subsection  2,  because  (1)  it  was  paid 
to  avoid  a  reseizure,  not  a  sale  ;  and  (2)  it  was  not  paid 
by  or  on  behalf  of  the  debtor  or  out  of  the  debtor's 
estate. 

Held,  also,  that  the  money  was  not  money  paid  "  under 
an  execution  "  within  the  same  sub-section. 

Appeal  by  the  plaintiffs  from  the  decision  of  his 
honour  Judge  Bedwell  the  judge  of  the  Hull  County 
Court. 

The  action  out  of  which  this  appeal  arose  was  a 
claim  for  damages  against  the  high  bailiff  of  the  Brigg 
County  Court  for  negligence  in  not  levying  a  certain 
warrant  of  execution  and  in  not  properly  levying  the 
same,  and  for  omitting  to  send  to  the  plaintiffs,  who 
were  the  execution  creditors,  notice  of  a  payment 
made  under  the  execution,  as  he  was  required  to  do  by 
ord.  2,  r.  32,  of  the  County  Court  Rules. 

The  facts  were  as  follows : — 

On  the  28th  of  September,  1894,  the  plaintiffs 
recovered  judgment  for  £23  15s.  8d.  against  Walter 
Denton,  an  ironmonger.  On  the  29th  of  September  a 
warrant  of  execution  to  enforce  the  judgment  was 
delivered  to  the  hi^h  bailiff.  The  29th  being  a 
Saturday,  no  immediate  step  was  taken  on  that  day, 
but  on  Monday,  the  1st  of  October,  the  high  bailiffs 
assistant  went  to  Denton's  shop,  and  meeting  Denton 
there,  he  arranged  with  him  not  to  remain  in  posses- 
sion, but  a  letter  was  addressed  by  Denton's  manager 
to  the  high  bailiff  in  which  it  was  admitted  that  the 
high  bailiff  was  entitled  to  take  possession  whenever 
he  chose  to  do  so.  At  this  time  the  high  bailiff  had 
already  been  in  possession  in  respect  of  an  earlier 
warrant  on  behalf  of  another  creditor,  and  on  the  2nd 
of  October  a  third  warrant  was  delivered  to  him.  On 
the  same  day  the  debtor  absconded,  but  the  business 
continued  to  be  carried  on  by  the  manager  until  2 
o'clock  on  the  following  day.  That  was  the  usual 
closing  time,  Wednesday  being  kept  as  a  half -holiday. 
The  keys  of  the  shop  were  then  handed  over  to  the 
high  bailiff.  On  that  afternoon  the  debtor's  father 
came  to  the  high  bailiff  and  promised  to  pay  the 
amounts  of  all  the  warrants  then  in  his  hands  if  he 
would  return  the  keys.  This  the  high  bailiff  agreed 
to  do.  Accordingly,  the  keys  were  handed  back  to 
the  debtor's  father,  and  on  the  next  day  the  warrants 
were  paid  off. 

Orel.  2,  r.  32,  of  the  County  Court  Rules  provides 
that  in  cases  where  the  high  bailiff  is  required  to  hold 
the  proceeds  of  an  execution  for  fourteen  days,  he 
shall  send  notice  of  the  levy,  within  twenty-four 
hours,  to  the  execution  creditor. 

No  suoh  notice  was  ever  sent  to  the  plaintiffs,  and 
the  high  bailiff  retained  the  money  till,  on  the  16th  of 
October,  a  bankruptcy  petition  having  been  issued 
againBt  the  debtor,  the  official  receiver  gave  him 
notice  not  to  part  with  it.  A  receiving  order  was 
subsequently  made,  and  on  the  12th  of  November 
the  high  bailiff  handed  the  money  that  had  been  paid 
by  the  debtor's  father  to  the  official  receiver. 

The  county  court  judge  gave  judgment  in  favour  of 
the  defendant,  holding  that  the  bailiff  had  made  a 
proper  levy  and  that  though  he  was  guilty  of 
negligence  in  not  giving  the  required  notice,  vet  he 
was  right  in  handing  over  the  money  paid  by  the 
debtors  father  to  the  official  receiver. 

Section  11,  sub-section  2,  of  the  Bankruptcy  Act, 
1890,  is  as  follows : — "  Where,  under  an  execution  in 
respect  of  a  judgment  for  a  sum  exceeding  twenty 
pounds,  the  goods  of  a  debtor  are  sold  or  money  is 
paid  in  order  to  avoid  sale,  the  sheriff  shall  deduct  his 
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oosts  ol  the  execution  from  the  prooeeds  of  sale  or  the 
money  paid,  and  retain  the  balance  for  fourteen  days, 
and  if  within  that  time  notioe  is  served  on  him  of  a 
bankruptcy  petition  having  been  presented  against  or 
by  the  debtor,  and  a  reoeiving  order  is  made  against 
the  debtor  thereon,  or  on  any  petition  of  which  the 
sheriff  has  notioe,  the  sheriff  shall  pay  the  balance  to 
the  official  receiver  or,  as  the  case  may  be,  to  the 
trustee,  who  shall  be  entitled  to  retain  the  same  as 
against  the  execution  creditor." 

Montague  Lush  {Sidney  Clarke  with  him"),  for 
the  appellants,  the  plaintiffs.  —  The  bailiff  claimed 
to  retain  the  money  under  section  11,  sub-section 
2.  The  object  of  that  sub-section  was  to  pre- 
vent a  creditor  from  getting  hold  of  money  which 
would  be  substraoted  from  the  debtor's  estate.  The 
words  "  or  money  is  paid  in  order  to  avoid  sale " 
did  not  appear  in  the  Act  of  1883,  and  they  were 
added  in  consequence  of  the  decision  in  In  re  Pearson, 
Ex  parte  West  Cannock  Colliery  Co.,  3  MorelTs  Bank- 
ruptcy Reports,  187,  where  it  was  held  that  a  pay- 
ment made  by  the  debtor  was  not  a  sale  within  the 
meaning  of  section  46  of  the  Act  of  1883.  But  it 
cannot  have  been  intended  to  give  the  official  receiver 
a  right  to  receive  money  which  never  belonged 
to  the  debtor,  which  was  not  paid  at  his  request, 
and  which  oreated  no  debt  from  him  to  the 
person  who  paid  it.  Then  the  bailiff  must  show 
that  there  was  a  seizure:  Ex  parte  Brookes,  22 
W.  B.  395,  L.  B.  9  Ch.  App.  301.  In  sub-section 
1  the  words  are  "  goods  taken  in  execution,"  and  in 
sub-section  2  they  are  "  under  an  execution."  That 
means  that  there  must  have  been  some  steps  taken 
under  an  execution,  as  for  instance  a  seizure.  In  the 
present  case  I  submit  there  was  no  seizure.  Again, 
the  object  of  the  payment  must  be  to  avoid  sale,  that 
is  to  say,  the  goods  must  be  in  readiness  for  a  sale. 
But,  even  if  in  this  case  the  goods  were  seized,  the 
bailiff  did  not  continue  in  possesion,  and  the  seizure 
counts  for  nothing  unless  the  bailiff  remains  in 
possession  continuously :  Blades  v.  Arundale,  1 
M.  &  Sel.,  711;  Crowder  v.  Long,  8  B.  &  C.  598. 
[Lord  Bussel,  C.J. — In  order  to  entitle  the  plaintiff 
to  succeed  on  his  action  for  goods  had  and  received, 
must  he  not  show  that  he  assented  to  the  payment 
made  to  the  bailiff?]  In  this  case  the  plaintiff  had 
no  opportunity  of  assenting  as  no  notioe  was  given 
him.  The  bailiff  cannot  object  to  the  want  of  assent 
which  was  due  to  his  own  negligence.  As  to  the 
alternative  claim  for  damages  for  the  bailiff's 
negligence.  The  breach  of  duty  is  admitted.  On 
the  1st  of  October  it  was  his  duty  to  go  into 
possession  and  remain  in  possession,  which  he  did 
not  do.  If  he  had  done  so,  very  possibly  the  father 
would  have  made  the  same  offer  then  as  he  did  later. 
That  would  have  brought  the  payment  outside  the 
period  of  fourteen  days  and,  in  any  view  of  the 
question  under  sub-section  2,  the  plaintiff  would  have 
been  absolutely  entitled  to  it. 

Cyril  Dodd,  Q.C.,  for  the  respondent,  the  defend- 
ant.— The  county  court  judge  found  that  there 
had  been  a  seizure,  and  his  view  of  the  facts  was 
accurate  and  within  the  principle  of  Gladstone  v. 
Padwick,  19  W.  B.  1064,  L.  B.  6  Ex.  203.  But 
it  is  not  necessary  to  show  that  there  was  a  seizure. 
The  conditions  precedent  to  the  bailiffs  right  to  pay 
the  money  to  the  official  receiver  are  that  it  was  paid 
under  an  execution  and  that  it  was  paid  to  avoid  a 
sale.  It  must  in  the  present  case  have  been  paid 
under  an  execution,  otherwise  no  action  could  have 
been  brought :  Bisstcks  v.  Bath  Colliery  Co.,  26  W.  B. 
365,  3  Ex.  D.  174.  And  as  to  avoiding  a  sale,  the  whole 
object  of  the  father's  payment  was  to  avoid  the  dis- 
grace of  having  his  son's  business  sold  up.    That  this 


was  so  is  a  fact  impliedly  found  by  the  learned  judge. 
There  is  no  justification  for  reading  into  the  Acta,  as 
is  suggested  on  the  other  side,  words  limiting  the 
money,  therein  referred  to,  to  money  belonging  to  the 
debtor.  It  places  the  sheriff  in  the  difficulty  of  not 
knowing  whether  he  ought  to  pay  to  the  official 
receiver  or  to  the  creditor. 

Lord  Bussell  of  Kellowbw,  C.J.— The  judgment 
of  the  learned  county  court  judge  most  be  reversed. 
The  facts  show  that  theplaintaff  was  an  execution  credi- 
tor for  £23 15s.  8d. ,  and  that  a  writ  of/i./a.  reached  the 
defendant  Hett  on  the  29th  of  September.  On  the  1st 
of  October  he  went  to  the  place  of  business  of  the 
debtor.  On  that  evidence  the  learned  county  court 
judge  was  justified  in  finding  that  there  was  a  seizure 
or  levy  of  the  goods  of  the  judgment  debtor.  But 
what  follows  is  important.  The  nigh  bailiff  takes  a 
letter  which  amounts  to  an  admission  on  the  part  of 
the  debtor  that  the  high  bailiff  was  entitled  to  enter 
again  on  the  same  warrant.  But  he  leaves  no  one  m 
possession.  In  that  respect  he  acted  wrongly.  How 
far  the  bailiff  would  have  been  entitled  to  re-enter 
after  he  had  relinquished  possession  it  is  not  necessary 
to  say.  At  any  rate  I  think  that  in  fact  there  was  a 
seizure.  Monday  passes,  Tuesday  passes,  and  the 
business  is  carried  on  as  usuaL  On  Tuesday  the 
debtor  disappears,  and  on  Wednesday  the  bailiff  gets 
possession  of  the  keys.  It  is  at  that  point  that  the 
father  appears.  Now,  though  it  is  true  that  the 
bailiff  did  seize  the  goods,  yet  almost  immediately 
afterwards  he  abandoned  them,  and  on  the  3rd  of 
October  he  was  not  in  possession. 

In  that  state  of  things,  there  being  two  other  war- 
rants out,  one  a  previous  warrant,and  the  other  a  sub- 
sequent one,  the  father  says  in  effect,  "  if  you  will  not 
go  into  possession  and  will  give  me  the  keys,  I  will  pay 
off  these  warrants."  I  see  no  evidenoe  to  negative 
the  presumption  which  this  state  of  facts  raises— 
namely,  that  the  father's  object  was  to  save  his  sou 
from  the  disgrace  of  having  the  bailiff  in  poososainei 
At  the  same  time  there  is  a  presumption  that  the 
money  was  the  father's  money,  and  there  is  nothing 
to  show  that  it  ever  became  part  of  the  property  of 
the  judgment  debtor,  or  that  the  father  could  even 
have  maintained  an  action  against  the  son  lor  the 
amount  so  paid ;  but  that  it  is  not  necessary  to  deeida 
I  arrive,  therefore,  at  the  conclusion  of  fact  that  the 
money  was  the  father's  money,  that  it  passed  direct 
from  him  to  the  bailiff,  and  that  it  never  was 
part  of  the  son's  estate,  and  that  it  as  at 
least  doubtful  whether  it  was  paid  in  such  a  way  as 
to  give  the  father  a  right  of  action  against  the  son  or 
the  son's  estate. 

The  money  having  been  paid,  the  bailiff  fails  to 
send  to  the  plaintiff  a  notification  of  what  has  taken 
place.  Meanwhile,  on  the  15th  of  October,  a  bank- 
ruptcy petition  is  filed,  on  the  16th  of  October 
not  to  part  with  the  money  is  received,  and, 
after,  the  bailiff  sends  the  money  to  the 
receiver.  I  note  here  two  points.  If  the 
was  not  a  payment  within  section  11,  sab-section  X 
the  bailiff  had  no  business  to  pay  it  over  to  the  oaV* 
oial  receiver ;  and,  if  he  did  pay  it,  he  paid  it  at  sal 
own  risk ;  he  cannot  say,  "  f  paid  it  erroneously,  at 
is  true,  but,  bond  fide,  and  by  mistake." 

Now  did  he  pay  the  money  to  the  wrong 
That  depends  on  the  construction  of  section  11, 
section  2.    Sub-section  1  deals  with  the  ease  of 
taken  in  execution.    Then  comes  sub-section  2. 
lordship  read  the  sub-section,  and  continued : — ' 

On  that,  several  questions  arise.    First,  it  is 
(and  for  this  purpose  sub-section   1  it 
that  the  money  there  intended,  is  money  paid 
there  has  been  a  seizure  of  the  debtor's  gooas.    I  say 
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that  there  was  a  seizure,  and  consequently  there,  is  no 
need  to  consider  whether  or  not  seizure  was  necessary. 
Secondly,  Is  the  payment  in  this  case  a  payment 
"under  an  execution "  P  The  words  of  the  Act  are 
not  *  'in  consequence  of,"  or  "  after  an  execution." 
I  think  the  words  used  mean  under  pressure  of,  or 
stress  of  an  execution — that  is  to  say,  pressure  against 
the  person  against  whom  the  execution  is  made. 

I  cannot  feel  certain  about  it,  but  on  the  whole  I 
am  inclined  to  think  that  in  that  sense  this  payment 
was  not  made  "under  an  execution."  Next,  Was 
the  payment  made  to  avoid  a  sale  P  I  think  not.  It 
was  made  in  order  to  avoid  a  seizure— in  order  1o  get 
possession  of  th£  keys  of  the  shop  which  the  bailiff 
then  had.    Therefore  it  was  not  made  to  avoid  a 


The  history  of  the  additional  words  in  the  sub- 
section, "  or  money  paid  in  order  to  avoid  sale,"  has 
already  been  fully  referred  to  in  the  course  of  the 
argument.  Do  those  words  mean  payments  made  by 
anyone,  no  matter  whom  P  I  cannot  think  so.  I  can 
see  no  good  reason  for  such  a  construction.  The 
potior  adopted  by  the  statute  is  to  secure  equal 
distribution  among  the  creditors  of  the  debtor's 
estate,  and,  within  certain  limits,  to  prevent  the  more 
active  and  vigilant  creditors  from  gaining  an  advan- 
tage over  those  rather  less  diligent.  But  it  cannot 
properly  be  said  that  it  is  necessary  for  that  object 
that  money  should  be  handed  to  the  official  receiver 
which  was  paid  by  a  person  wholly  outside  the 
bankrupt,  who  paid  it,  not  on  behalf  of  the  bankrupt, 
but  behind  his  back  and  without  his  solicitation. 
What  reason  can  be  assigned  why  that  money  is  not 
to  go  to  the  person  for  whom  it  was  paid  P  It  did 
not  come  out  of  the  general  estate,  and  the  creditors 
are  in  no  way  affected.  This  money,  then,  being  the 
money  of  the  father,  paid  by  him  without  the  debtor's 
request  under  circumstances  which  put  the  son  under 
no  legal  obligation  to  repay  it,  and  there  being  no 
evidence  to  show  that  the  money  passed  from  the 
father  to  the  bailiff  under  circumstances  giving 
ground  for  the  suggestion  that  it  became  part  of  the 
bankrupt's  property,  I  come  to  the  conclusion  that 
this  was  not  a  payment  to  avoid  a  sale  within  the 
meaning  of  section  11,  subsection  2. 

There  was  a  suggestion  as  to  whether,  in  order  to 
support  the  action  for  goods  had  and  received,  it  was 
not  necessary  for  the  plaintiff  to  show  privity  be- 
tween himself  and  the  bailiff  by  his  assent  to  the 
reception  of  the  money  by  the  bailiff.  I  do  not  think 
it  is  necessary,  for  the  cases  show  that  the  moment 
money  is  received  by  the  sheriff  he  becomes  liable  to 
an  action  for  money  had  and  received.  This  pro- 
position was  supported  by  Ltttuedalb,  J.,  in  Mor- 
land  v.  PeUatt,  8  B.  &  C.  723.  It  thus  becomes 
unnecessary  to  consider  the  alternative  ground  on 
which  the  appellants'  counsel  based  his  case. 

ChabijeSj  J. — I  am  of  the  same  opinion.  The 
first  question  is  whether  the  money  was  paid  under 
an  execution.  There  seems  to  have  been  a  seizure  of 
goods  on  the  1st  of  October,  at  all  events  the  learned 
county  court  judge  thought  so  on  the  evidence 
before  him,  and  we  must  give  credit  to  his  finding. 
That  seizure  was  given  up  owing  to  an  arrangement 
with  the  debtor,  and  at  the  time  when  the  debtor's 
father  paid  the  money  the  bailiff  was  not  actually  in 
possession.  Probably  he  might  have  re-entered,  but 
as  a  matter  of  fact  he  did  not.  The  father  did  not 
pay  the  money  under  circumstances  which,  as  it 
seems  to  me,  could  be  said  to  be  "  under  an  execution." 
True,  it  was  by  reason  of  an  execution  having  been 
issued.  But  the  words  of  the  statute  are  not 
"because  of  an  execution,"  but  "under  an  execu- 
tion,"   and  these  words  are  not  wide   enough   to 


include  the  circumstances  under  which  the  debtor's 
father  paid  off  the  warrants.  Therefore  the  sub- 
section (sub-section  2  of  section  11)  has  no  applica- 
tion to  the  present  case. 

Besides  this  there  are  other  grounds  for  supporting 
the  plaintiffs'  claim.  The  sub-section  provides  for 
the  retention  by  the  sheriff  of  the  proceeds  of  goods 
sold.  With  regard  to  that  the  sub-section  expressly 
says  the  goods  sold  are  to  be  the  goods  of  the  debtor. 
The  next  words,  "  money  paid  to  avoid  a  sale,"  must, 
I  think,  be  read  in  conjunction  with  those  preceding. 
I  think  the  true  meaning  of  the  words  is,  either  the 
debtor's  money  or  money  paid  for  him.  There  is  no 
evidence  that  the  father  paid  the  money  for,  or  on 
behalf  of,  or  at  the  request  of,  his  son,  or  under 
circumstances  which  would  entitle  him  to  maintain 
an  action  against  his  son;  and,  being  the  father's 
money,  I  do  not  think  the  bailiff  was  entitled  to 
keep  it.  Again,  Why  was  it  that  the  father  paid  the 
money  P  It  was  not  to  avoid  a  sale,  but  to  avoid  a 
seizure  of  the  son's  goods  and  to  prevent  the  bailiff 
going  into  possession  of  the  son's  business. 

On  each  of  these  three  grounds  I  think  the  plaintiffs 
are  entitled  to  succeed. 

As  to  the  question  whether  an  action  for  goods  had 
and  received  is  maintainable  against  the  oaOiff  in 
view  of  the  absence  of  assent  to  the  reception  on  the 
part  of  the  plaintiffs,  on  the  authorities  I  think  there 
is  no  doubt  that  as  soon  as  the  bailiff  reoeived  the 
money  he  held  it  for  the  use  of  the  plaintiff*.  The 
express  assent  of  the  plaintiffs  was  not  neoessary,  for 
it  is  implied  by  law. 

Judgment  reverted* 

Solicitors  for  the  appellants,  Oldham,  Cldbburn,  <fe 
Co.,  for  C.  E.  QreeJum,  Hull. 

Solicitors  for  the  respondent,  Collyer,  Bristow,  & 
Co.,  for  Laverock  <fe  Son,  Hull. 


(Cave  and  Wright,  JJ.)  j  Marcb  28' 

Gosling  v.  Newton,  (a.) 

Thames  Conservancy — Lighterman'*  apprentice — Vessel 
of  over  fifty  tons  burden — Navigation  of  same — "  One 
competent  man  on  board  and  one  man  in  addition  "— 
Bye-law  16  of  the  Thames  Conservancy — Watermen's 
and  Lightermen's  Amendment  Act,  1859  (22  &  23 
Vict.  c.  133),  m.  54  and  80,  and  bye-law  35  made 
under  that  Act. 

The  provision  contained  in  bye-law  16  of  the  Thames 
Conservancy,  that  for  the  purpose  of  navigating  craft  of 
over  fifty  tons  burden  there  should  be  on  board  at  least  one 
competent  man  uand  one  man  in  addition,''  may  be 
satisfied,  as  regards  the  second  of  the  two  men,  by  an 
apprentice,  even  though  such  apprentice  be  not  qualified 
to  take  out  a  licence  under  section  52  of  the  Watermen's 
and  Lightermen's  Act. 

Case  stated  under  20  and  21  Vict.  o.  43  by  Albert  de 
Butzen,  Esq.,  sitting  at  Westminster  Police  Court. 

Two  summonses  were  taken  out  by  Harry  Gosling : 
one  against  Aaron  James  Newton  under  section  64 
of  the  Watermen's  and  Lightermen's  Act  for  acting 
as  a  lighterman  without  a  licence;  and  the  other 
against  Edwards  Eagers  under  the  16th  bye-law  of 
the  Thames  Conservancy  for  navigating  a  barge  of 
above  fifty  tons  burden  without  one  man  on  board  in 
addition,  to  assist  in  the  navigation. 

It  was  proved  that  on  the  9th  of  October,  1894,  the 

(a.)    Reported   by  C.    G.    Wilbbaham,   Esq., 
Barrister-at-Law. 
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barge  Sherwood,  a  vessel  of  oyer  fifty  tons  burden, 
was  being  navigated  on  the  river  Thames  under  the 
charge  of  Eagers,  a  duly-licensed  lighterman.  He 
had  on  board  to  assist  him  the  other  defendant, 
Newton,  who  was  an  apprentice  duly  bound  and 
nineteen  years  of  age,  but  had  only  served  a  few 
weeks  of  his  apprenticeship,  and  was  therefore  not 
qualified  to  hold  an  apprentice's  lioenoe  under  seotion 
52  of  the  Act.  The  effect  of  that  section  is  that  in 
order  to  entitle  an  apprentice  to  take  sole  charge  of 
craft  he  shall  have  worked  and  rowed  upon  the  river 
Thames  for  at  least  two  years  and  shall  have  obtained 
a  licence.  By  seotions  47  and  48  an  apprentice  was 
to  be  bound  for  not  less  than  five  years,  and  his 
apprenticeship  must  commence  between  the  ages  of 
fourteen  and  twenty.  Seotion  64,  under  which 
Newton  was  prosecuted,  subjects  to  a  penalty  any 
person,  not  being  a  freeman  licensed  in  pursuance  of 
this  Act,  or  an  apprentice,  qualified  aooording  to  the 
Act,  to  a  freeman  or  to  the  widow  of  a  freeman  of 
the  Watermen's  and  Lightermen's  Company,  who 
shall  at  any  time  act  as  a  waterman  or  lighterman  on 
the  river  Thames  for  hire  or  gain. 

Section  80  of  the  Act  gives  to  the  court  of  the 
masters,  wardens,  and  assistants  of  the  Watermen's 
and  lightermen's  Company  the  power  to  make  bye- 
laws  :  "  So  that  the  same  bye-laws  be  not  inconsistent 
with  any  of  the  laws  of  wis  kingdom  or  with  this 
Act,  or  with  any  of  the  bye-laws,  rules,  orders,  or 
regulations  made  or  to  be  made  by  the  conservators 
of  the  river  Thames  under  the  authority  of  the 
Thames  Conservancy  Act,  1857,  or  of  any  Act  for  the 
time  being  in  force  relating  to  the  conservancy  of  the 
river  Thames."  Bye-law  35  of  the  bye-laws  made 
under  this  seotion  is  as  follows  :  "  In  all  cases  in 
which  it  maybe  necessary  or  requisite  under  such  Act 
(meaning  the  Watermen's  Act)  or  these  bye-laws  or 
under  the  bye-laws  of  the  conservators  of  the  river 
Thames,  that  for  the  benefit  of  the  public  using  the 
river  in  boats,  barges,  or  vessels,  two  able  and  skilful 
persons  shall  be  employed  in  the  management  and 
navigation  of  passenger  boats  at  Gravesend,  and  in 
vessels  of  more  than  fifty  tons  burden  navigated  on 
the  river,  one  waterman  or  lighterman,  licensed  in 
manner  provided  by  such  Act  and  bye-laws,  or  an 
apprentice  licensed  to  take  sole  charge  of  craft,  and 
an  apprentice  actually  bound  in  manner  provided  by 
such  Act,  but  not  a  person  entered  on  liking  for  the 
purpose  of  being  bound  shall  be  deemed  and  taken  to 
be  able  and  skilful  persons  within  the  meaning  of 
such  Act  and  bye-laws  respectively."  Bye-law  16  of 
the  Thames  Conservancy,  under  which  Eager  was 
summonsed,  was  made  in  1872  in  pursuance  of  the 
Thames  Conservancy  Act  of  1857  and  of  the  other 
Acts  for  the  time  being  in  force  relating  to  the  con- 
servators of  the  river  Thames,  and  is  as  follows :  "  All 
barges,  boats,  lighters,  and  other  craft  navigating  the 
river  shall,  when  under  way,  have  at  least  one  com- 
petent man  constantly  on  board  for  the  navigation 
and  management  thereof,  and  all  such  craft  of  above 
fifty  tons  burden  shall,  when  under  way,  have  one 
man  in  addition  on  board  to  assist  in  the  navigation 
and  management  of  the  same." 

The  magistrate  was  of  opinion  that  no  offence  had 
been  oommitted  either  under  section  54  or  under  bye- 
law  16  of  the  Thames  Conservancy. 

The  prosecutor  appealed. 

Macmorran  and  Gore  Browne,  for  the  appellant. — 
Bye-law  35  is  ultra  vires,  being  contrary  to  section  54 
of  the  Act,  and  also  to  the  16th  Thames  Conservancy 
bye-law.  Under  the  latter  bye-law  "one  man  in 
addition"  has  been  defined  to  mean  a  "competent 
man  "  :  Perkins  v.  Gingell,  50  J.  P.  277.  That  must 
mean  a  man  duly  qualified  and  licensed.    It  does  not 


mean  that  a  mere  apprentice  would  do:  Goldsmith  i. 
Slattery,  63  L.  T.  273,  39  W.  B.  Dig.  234.  Seoondlj, 
bye-law  35  cannot  affect  bye-law  16,  because  bye- 
law  35  was  made  in  1860  and  cannot  govern  a  bye- 
law  made  in  1872.  Bye-law  35  only  profess*  to 
interpret  "  skilful  and  able,"  but  in  bye-law  16  tsi 
term  " skilful  and  able"  is  expressly  avoided  ui 
"one  man  in  addition,"  afterwards  interpreted  to 
mean  a  "  competent  man,"  is  substituted. 

Finlay*  Q.G.,  and  Scrutton,  for  the  respondent,  was 
not  called  upon. 

The  judgment  of  the  Cottbt  was  delivered  by 

Wright,  J.  —  The  defendant  Newton  was  pro- 
secuted under  seotion  54  of  the  Act  H  he  ousti 
within  its  provisions  it  appears  clear  that  he  shod! 
have  been  an  apprentice  qualified  according  to  action 
52,  under  which  an  apprentice  is  to  be  a  person,  bosni 
to  a  freeman  or  widow  of  a  freeman,  between  tk 
ages  of  fourteen  and  twenty,  for  five  years,  whose  ss* 
prenticeship  shall  have  already  run  at  least  two  yens 
Edward  Sagers  was  summoned  under  bye-law  lt\ 
for  navigating  a  vessel  of  over  fifty  tons  burden  wn\ 
Newton  as  his  seoond  hand,  Newton  beta*  then  nine- 
teen years  of  age,  but  his  apprenticeship  having  on] 
run  a  few  weeks. 

The  two  summonses  depend  on  the  same  qn» 
tion.  It  is  said  that  under  bye-law  16  "one 
in  addition"  is  not  satisfied  by  an  apprentice  ni 
is  at  the  commencement  of  his  apprenticed^ 
But  I  think  the  cases  show  that  an  apprentii 
may  be  a  "  competent  person."  It  is  not  neoe 
to  say  that  in  all  cases  he  is  a  "  competent  pen 
All  we  need  decide  is  that  this  particular  apprenni 
is  a  "  competent  person." 

Solicitors  for  the  appellant,  Safford  <fc  Kent. 

Solicitors  for  the  defendants,  Wilson,  Bristam,\ 
Carpmeal. 


XanM 


Q.  B.  Div.  ) 

(Mathew  and  Cave,  JJ.)j 

Hood  Bakbs  v.  Cathcabt.  (a.) 

Married  woman — Restraint  on  anticipation—" 
or  proceeding  instituted  " — Costs  of  the  opposite  jfl 
—Married  Women's  Property  Act,  1893  (56  * 
Vict.  c.  63),  s.  2. 


The  plaintiff  had  obtained  a  judgment 
defendant,  a  married  woman  having  separate  nrsp 
subject  to  a  restraint  on  anticipation.  This  jwigi 
was  affirmed  by  the  Court  of  Appeal,  but  the  defasi 
was  given  leave  to  prosecute  a  counter-claim  ageism* 
plaintiff.  Various  interlocutory  proceedings  en 
counter-claim  were  then  taken  by  the  defendant,  ui 
were  dismissed,  with  costs  to  be  taxed  and  paid  b/i 
In  some  of  these  orders  the  judge  merely  direeki 
defendant  to  pay  the  costs  incurred ;  in  others  see  < 
expressly  ordered  to  pay  the  costs  notitnthstandisgi 
restraint  on  anticipation.  Subsequently  a  j\ 
chambers  made  an  order  by  which  he  appe 
receiver  to  take  over  the  rents  and  profits  accruing; 
a  certain  part  of  the  defendant's  estate*  and  4s 
that,  *'  notwithstanding  any  restriction  against  omnt 
tion,  .  .  .  such  sums  to  be  paid,  in  or  tern 
satisfaction  of  what  shall  for  the  time  being  sc  s\ 
respect  of  the"  various  orders  in  question. 

Held,  on  appeal,  that  the  counter-dc 
action  or  proceeding  "  within  section  2  of  the  Jfsfl 
Women's  Property  Act,  1893,  and  that  that      ' 


(a.)  Reported  by  Ebskinb  Bxid,  Esq., 
at-Law. 
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the  words,  "  the  court  be/ore  which  such  action  or  pro- 
ceeding i$  pending  shall  have  jurisdiction  by  judgment 
or  order  from  time  to  time  to  order  payment  of  the  costs 
of  the  opposite  party"  gave  the  judge  the  power  to  make 
the  order  appealed  from,  although  it  included,  and  thus 
varied,  those  orders  which  did  not  expressly  direct  that 
the  costs  were  to  be  paid,  notwithstanding  any  restriction 
on  anticipation,  by  the  defendant. 

This  was  an  appeal  from  an  order  of  Wright,  J., 
sitting  at  chambers. 

The  plaintiff  in  the  action  sought  to  recover  oertain 
oosts  from  the  defendant,  a  married  woman,  who  was 
possessed  of  separate  property  which  was  subject  to 
a  restraint  on  anticipation. 

On  the  20th  of  April,  1893,  the  plaintiff  obtained 
judgment  against  the  defendant  for  the  amount  of 
his  claim,  which,  on  appeal,  was  affirmed  by  the  Divi- 
sional Court,  and,  on  a  further  appeal,  by  the  Court 
of  Appeal,  on  the  11th  of  August,  1893,  at  which  date 
the  action  was  determined.  By  her  defence  the  lady 
rained  a  counter-claim  against  the  plaintiff  for 
£10,000  damages  for  alleged  negligence,  which  the 
Court  of  Appeal,  on  the  last-mentioned  date,  gave 
her  leave  to  prosecute.  She  thereupon  proceeded 
with  her  counter-claim,  closed  the  proceedings,  and 
took  various  interlocutory  proceedings  in  the  counter- 
claim, several  of  which  were  dismissed,  with  costs  to 
be  taxed  and  paid  by  her.  By  some  of  these  orders 
it  was  expressly  directed  that  she  should  pay  the 
oosts  notwithstanding  any  restraint  on  anticipation ; 
but  by  others  she  was  merely  ordered  to  pay  the 
oosts  incurred. 

All  the  orders  were  made  between  the  3rd  of 
February  and  the  26th  of  July,  1894. 

By  an  order  dated  the  9th  of  October,  1894,  Wright, 
J.,  at  chambers  appointed  a  receiver  of  the  "  rent 
due  and  in  arrear  and  accruing  due  from  the  life 
estate  of  the  defendant  in  a  oertain  mansion  house 
•  .  .  notwithstanding  any  restriction  against 
anticipation  .  .  .  such  sums  to  be  paid,  m  or 
towards  satisfaction  of  what  shall,  for  the  time  being, 
be  due  in  respect  of  the  "  said  orders  made  between 
the  3rd  of  February  and  the  26th  of  July.  The 
counter-claim  was  ultimately  dismissed. 

Section  2  of  the  Married  Women's  Property  Act, 
1893,  provides  that,  "  in  any  action  or  proceeding 
now  or  hereafter  instituted  by  a  woman  or  by  a  next 
friend  on  her  behalf,  the  court  before  which  such 
action  or  proceeding  is  pending  shall  have  jurisdic- 
tion, by  judgment  or  order  from  time  to  time,  to 
order  payment  of  the  costs  of  the  opposite  party  out 
of  the  property  which  is  subject  to  a  restraint  on 
anticipation,  and  may  enforce  such  payment  by  the 
appointment  of  a  receiver  and  tne  sale  of  the 
property  or  otherwise  as  may  be  just." 

Against  the  order  of  the  9th  of  October  the  defend- 
ant appealed. 

T.  WtUes  Chitiy,  for  the  defendant.— The  order 
of  Wright,  J.,  is  wrong,  first,  on  the  ground 
that  section  2  of  the  Married  Women's  Pro- 
perty Act,  1893,  does  not  apply  to  the  oosts  arising 
out  of  a  counter-claim.  The  section  refers  to  any 
action  or  proceeding  instituted.  A  counter-claim 
is  not  such  an  action  or  proceeding,  for  it  could 
not  be  regarded  in  the  nature  of  an  action  instituted, 
that  is  to  say,  a  proceeding  by  which  a  lis  was 
commenced.  Accordingly  the  2nd  section  of  the  Act 
of  1893  does  not  apply,  and  consequently  there  was 
no  jurisdiction  for  suoh  an  order  at  all.  That  point 
has  been  decided  by  the  Court  of  Appeal  in  the 
case  of  Hood  Barrs  v.  Cat  heart,  [1894]  3  Ch. 
376.  A  plaintiff  only  can  commence  or  initiate 
a  lis,  and  a  counter-claim,  being  in  the  nature  of  a 
defence,  is  not  an  action  or  proceeding  instituted: 


HoUington  v.  Dear,  noted  in  the  Solicitors*  Journal 
of  the  23rd  of  February,  1895,  p.  284.  In  the  second 
place,  the  order  was  wrong  because  the  judge  had 
no  jurdisdiotion  to  vary  those  orders  which  cud  not 
contain  the  words  "  notwithstanding  any  restric- 
tion against  anticipation,"  by  making  them  subject 
to  the  order  appealed  from,  which  did  contain  those 
words. 

Cock,  Q.C.,  and  Bartiey  Denniss,  for  the  respondent, 
were  not  called  upon. 

Mathbw,  J.,  after  reading  section  2  of  the  Act  of 
1893,  said: — In  my  opinion  a  counter-claim  is  an 
"  action  or  proceeding "  within  the  meaning  of  that 
section.  I  see  no  reason  for  adopting  in  the  present 
case  the  narrower  construction  that  was  placed  upon 
the  words  ••  action  or  proceeding"  by  the  Court 
of  Appeal  in  the  case  of  Hood  Barrs  v.  Oathcart; 
that  decision  related  to  an  appeal  by  a  married 
woman,  and  is  distinguishable.  A  counter-claim 
is  equivalent  to  a  cross-action.  If  any  authority 
were  needed  to  be  mentioned  by  me  in  support 
of  that  proposition,  it  would  be  only  neces- 
sary for  me  to  refer  to  the  established  practice  of 
the  courts  of  entering  judgment  on  the  claim  in  the 
first  place  and  on  the  counter-claim  in  the  second 
place. 

As  to  the  second  point,  the  section  mentions 
the  oosts  of  the  opposite  party,  and  goes  on  to  say 
that  the  court  "  shall  have  jurisdiction  byjudsment 
or  order  from  time  to  time."  I  think  that  Wright,  J., 
therefore,  had  the  power  to  make  the  order  of  the 
9th  of  October,  1894,  now  appealed  from. 

For  these  reasons  that  order  must  be  affirmed,  and 
the  appeal  dismissed  with  oosts. 

Cave,  J. — I  concur. 

Solicitor  for  the  appellant,  H.  B.  EUon. 

Solicitors  for  the  respondent,  Hood  Barrs  A  Co. 


May  30. 
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From  G.  A.  1 
(England).  J 

Helby  v.  Matthews  and  Othebs.  (a.) 

Sale  of  goods — Agreement  for  hire — Possession  of  goods 
with  consent  of  owner — Hire  and  purchase  agreement 
—Pledge  of  goods  by  hirer— Factors  Act,  1889  (52  cfc 
53  Vict.  c.  45),  ss.  2,  9. 

By  an  agreement  in  writing,  dated  the  23rd  of 
December,  1892,  between  the  appellant  and  B.y  B.  agreed 
to  pay  a  monthly  rent  or  hire  instalment  of  10*.  <5d. — 
i.e.,  10«.  Qd.  down,  and  thirty-five  further  payments — 
for  the  use  of  a  certain  piano,  subject  to  the  condition 
that  he  might  put  an  end  to  the  hiring  at  any  time  by 
delivering  up  the  piano  to  the  appellant,  in  which  event 
B.  was  to  remain  liable  for  the  arrears  of  hire  (if  any) 
up  to  the  date  when  the  piano  was  returned.  It  was 
further  provided  that,  should  B.  (the  hirer)  punctually 
pay  the  full  sum  of  £18  18*.  by  the  aforesaid  monthly 
instalments,  the  piano  should  become  the  absolute  pro- 
perty of  B.y  but  until  this  was  done  it  was  to  remain  the 
property  of  the  appellant,  who  might  retake  possession 
should  the  hirer  make  default. 

Held,  that  the  above  constituted  a  contract  of  hiring 
terminable  at  the  will  of  B.,  coupled  with  the  condition 
in  his  favour,  that  if  he  should   retain    the  piano 

(a.)  Reported   by  Chables  H.  Grafton,  Esq., 
Barrister-at-Law. 
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until  he  had  made  all  the  aforesaid  monthly  payments 
as  they  fell  due,  then  the  piano  was  to  become  his 
absolute  property,  and,  consequently,  it  was  not  an  agree- 
ment to  buy  the  piano  within  the  meaning  of  section  9 
of  the  Factors  Act,  1889. 

An  innocent  pledgee,  therefore,  receiving  the  piano 
from  B.  before  the  instalments  were  all  paid,  had  no 
defence  under  that  Act  against  the  appellant's  claim  in 
an  action  of  trover. 

Decision  of  the  Court  of  Appeal  (42  W.  R.  514, 
[1894]  2  Q.  B.  262)  reversed. 

Lee  v.  Butler,  42  W.  R.  88,  [1893]  2  Q.  B.  318, 
distinguished. 

This  was  an  appeal  from  the  Coxjbt  of  Appeal 
(Lord  Esher,  M.K.,  A.  L.  Smith  and  D  a  vey,  L.J  J.), 
reported  42  W.  B.  514,  [1894]  2  Q.  B.  262. 

The  action  was  brought  by  the  appellant,  a  musical 
instrument  dealer,  against  the  respondents,  who  were 
pawnbrokers,  to  recover  possession  of  a  piano  or  its 
value. 

By  an  agreement  made  on  the  23rd  of  December, 
1892,  between  the  appellant,  herein  called  the 
"  owner,"  and  Charles  Brewster,  therein  called  the 
"  hirer,"  the  owner  agreed,  at  the  request  of  the 
hirer,  to  let  on  hire  to  the  hirer  a  pianoforte,  No.  896, 
maker,  Boss,  and  in  consideration  thereof  the  hirer 
agreed  as  follows : — 

(1)  "To  pay  the  owner,  on  the  23rd  day  of 
December,  1892,  a  rent  or  hire  instalment  of  ten 
shillings  and  sixpence  (10s.  6d.),  and  10s.  6d.  on  the 
23rd  of  each  succeeding  month." 

(2)  "  To  keep  and  preserve  the  said  instrument  from 
injury  (damage  by  fire  included)." 

(3)  "  To  keep  the  said  instrument  in  the  hirer's 
own  custody  at  the  above-named  address,  and  not  to 
remove  the  same  (or  permit  or  suffer  the  same  to  be 
removed)  without  the  owner's  previous  consent  in 
writing." 

(4)  "That  if  the  hirer  do  not  duly  perform  this 
agreement,  the  owner  may  (without  prejudice  to  his 
rights  under  this  agreement)  terminate  the  hiring  and 
retake  possession  of  the  said  instrument,  and  for  that 
purpose  leave  and  license  is  hereby  given  to  the  owner 
(or  agent  and  servant  or  any  other  person  employed 
by  owner)  to  enter  any  premises  occupied  by  the 
hirer,  or  of  which  the  hirer  is  tenant,  to  retake 
possession  of  the  said  instrument,  without  being 
liable  to  any  suit,  action,  indictment,  or  other 
proceeding  by  the  hirer  or  anyone  claiming  under 
said  hirer." 

(5)  "  That  if  the  hiring  should  be  terminated  by 
the  hirer  (under  Clause  A  below),  and  the  said 
instrument  be  returned  to  the  owner,  the  hirer  shall 
remain  liable  to  the  owner  for  arrears  of  hire  up  to 
the  date  of  such  return,  and  shall  not  on  any  ground 
whatever  be  entitled  to  any  allowance,  credit,  return, 
or  set  off  for  payments  previously  made. 

The  owner  agreed. 

(A)  "  That  the  hirer  may  terminate  the  hiring  by 
delivering  up  to  the  owner  the  said  instrument." 

(B)"If  the  hirer  shall  punctually  pay  the  full 
sum  of  £18  18s.,  by  10s.  6d.  at  date  of  signing,  and 

S  thirty-six  monthly  instalments  of  10s.  6d.  in 
vanoe  as  aforesaid,  the  said  instrument  shall 
become  the  sole  and  absolute  property  of  the  hirer. 

(C)  "  Unless  and  until  the  full  sum  of  £18  18s.  be 
paid,  the  said  instrument  shall  be  and  continue  to  be 
the  sole  property  of  the  owner." 

The  piano  was  delivered  to  Brewster,  who,  after 
paying  seven  instalments,  pledged  the  piano  with  the 
respondents  for  £4  10s. 

Brewster  having  failed  to  pay  a  subsequent  instal- 
ment, the  appellant  brought  the  present  action  in  the 
Bloomsbury  County  Court  against  the  respondents. 


Judgment  was  given  for  £18  18s.  to  be  reduced  to  a 
nominal  amount  upon  return  of  the  piano  to  the 
appellant,  with  costs.  The  respondents  appealed  to 
the  Queen's  Bench  Division,  where,  on  the  24th  of 
January,  1894,  Lord  Coleridge,  C.J.,  and  Day,  J., 
dismissed  the  appeal,  with  costs.  Leave  was  given  to 
the  respondents  to  appeal  to  the  Court  of  Appeal, 
and  on  the  9th  of  May,  1894,  the  Court  of  Appeal 
allowed  the  appeal. 
The  appellant  appealed  to  this  House. 

R.  B.  Finlay,  Q.C.,  and  Joseph  Walton,  Q.C.  (W. 
B.  Hextall,  with  them),  for  the  appellant.— The  sole 
question  is  whether  Brewster  got  possession  under  an 
"agreement  to  buy"  within  the  meaning  of  the 
Factors  Act,  1889.  There  is  no  such  agreement 
It  is  a  mere  option  to  purchase.  The  case  is  different 
from  Lee  v.  Butler,  42  W.  R.  88,  [1893]  2  Q.  B. 
318.  Lord  Westbury  in  Weston  v.  CoUins,  13  W.  B. 
510,  34  L.  J.  Ch.  353,  explains  the  distinction,  where 
certain  things  must  be  done  before  there  is  a  binding 
contract,  though  the  offer  cannot  be  retracted.  One 
of  the  conditions  is  that  the  hirer  makes  thirty-two 
pavments,  and  the  option  is  gone  if  he  fails.  What  is 
paid  is  hire. 

A.R.  Jelf,  Q.C,  and  H.  D.  Greene,  Q.C  {€.  L 
Attenborough,  with  them),  for  the  respondents.— 
Section  9  of  the  Factors  Act,  1889,  is  aimed  at  a 
mischief.  Lee  v.  Butler  disposed  of  any  such  scheme 
as  this.  The  contract  is  one  of  sale.  If  this  is  a 
conditional  contract,  it  is  not  the  less  a  contract,  a 
contract  of  sale  with  a  power  of  changing  it  into  a 
hire  agreement.  This  is  a  distinct  obligation  to  par 
on  the  23rd  of  December  and  the  23rd  of  each 
succeeding  month.  The  term  "  instalment "  is 
wholly  inapplicable  to  a  mere  hiring  and  can  only 
mean  a  portion  of  a  larger  sum.  The  amounts  paid 
were  payments  for  purchase.  Ex  parte  Winfield,  h 
re  Florence,  27  W.  B.  346,  10  Ch.  D.  591,  was  also 
referred  to. 

Finlay,  Q.C,  replied. 

The  House  took  time  for  consideration. 

May  30.— Lord  Herschbll,  L.C.— The  appellant 
was  the  owner  of  a  piano,  of  which  he  had  given 
possession  to  one  Brewster,  under  an  agreement  in 
writing  of  the  23rd  of  December,  1892,  to  the  terms  of 
which  I  shall  have  occasion  to  refer  to  immediately. 

On  the  22nd  of  April,  1893,  Brewster  improperly 
and  without  the  consent  of  the  appellant,  pledged  the 
piano  with  the  respondents,  who  are  pawnbroker, 
as  security  for  an  advance.  The  appellant,  upon  dis- 
covering this,  demanded  the  piano  from  the  respond- 
ents, and  on  their  refusing  to  deliver  it,  brought  am 
action  of  trover.  The  defence  set  up  by  the  re- 
spondents was  that  they  had  received  the  piano  from 
Brewster  in  good  faith,  and  without  notice  of  say 
claim  on  the  part  of  the  appellant,  and  that  Brewster 
having  "bought  or  agreed  to  buy"  it  from  the 
appellant  they  were  protected  by  section  9  of  the 
Factors  Act,  1889.  j 

The  county  court  judge  held  that  the  defence  was 
not  proved,  and  his  judgment  was  upheld  by  ta* 
Divisional  Court  of  the  Queen's  Bench.  The  Coot 
of  Appeal,  however,  came  to  the  conclusion  that  taw 
defence  had  been  established,  and  reversed  the  jadg» 
ment  of  the  Divisional  Court.  The  only  question  was 
whether  the  respondents  had  made  out  that  Brewster 
had  bought  or  agreed  to  buy  the  piano.  This  depends 
upon  the  true  effect  of  the  agreement  under  which  av 
obtained  it. 

By  that  agreement  Brewster  (called  therein  tat 
hirer)  agreed  to  pay  the  owner  on  the  23rd  of  Decem- 
ber, 1892,  a  rent  or  hire  instalment  of  10s.  6<L,  sal 
10s.  6d.  on  the  23rd  of  each  succeeding  month ;  * 


YoLXLm.       wml       THE  WEEKLY  REPORTER. 


668 


Housx  of  Lords. 


Hxlbt  v.  Matthews  ajtd  Othxbs. 


Housi  of  Lokds. 


keep  the  said  instrument  in  the  hirer's  own  custody, 
at  the  address  named  in  the  agreement,  and  not  to 
remove  the  same  without  the  owner's  previous  con- 
sent in  writing.  He  further  agreed  that  if  the  hiring 
should  be  terminated  by  him  under  a  subsequent 
clause  of  the  agreement,  and  the  instrument  returned 
to  the  owner,  the  hirer  should  remain  liable  to  the 
owner  for  arrears  of  hire  up  to  the  date  of  the  return, 
and  should  not  be  entitled  to  any  allowanoe,  credit, 
return,  or  set-off  for  payments  previously  made. 
The  owner,  on  the  other  hand,  agreed  that  the  hirer 
might  terminate  the  hiring  by  delivering  up  the  said 
instrument  to  the  owner.  And,  further,  that  if  the 
hirer  should  punctually  pay  the  full  sum  of  eighteen 
guineas  by  10s.  6d.  at  the  date  of  signing,  and  by 
thirty-six  monthly  instalments  of  10s.  6d.  in  advance 
as  aforesaid,  the  instrument  should  beoome  the  sole 
and  absolute  property  of  the  hirer.  It  was  also 
agreed  that  unless  and  until  the  full  sum  of  eighteen 
guineas  were  paid  the  instrument  should  be  and  con- 
tinue the  sole  property  of  the  owner. 

It  is  said  that  the  substance  of  the  transaction 
evidenced  by  the  agreement  must  be  looked  at,  and 
not  its  mere  words.  I  quite  agree.  But  the  sub- 
stance must,  of  course,  be  ascertained  by  a  considera- 
tion of  the  rights  and  obligations  of  the  parties,  to 
be  derived  from  a  consideration  of  the  whole  of  the 
agreement.  If  Brewster  agreed  to  buy  the  piano,  the 
parties  cannot,  by  calling  it  a  hiring,  or  by  any  mere 
juggling  with  words,  escape  from  the  oonsequenoes 
of  the  contract  into  which  they  entered.  What,  then, 
was  the  real  nature  of  the  transaction  ?  The  answer 
to  this  question  is  not,  I  think,  involved  in  any  diffi- 
culty. Brewster  was  to  obtain  possession  of  the 
piano,  and  to  be  entitled  to  its  use  so  long  at  he  paid 
the  plaintiffs  the  stipulated  sum  of  10s.  6d.  a  month, 
and  he  was  bound  to  make  these  monthly  payments 
so  long  as  he  retained  possession  of  the  piano.  If 
he  continued  to  make  them  at  the  appointee!  times  for 
the  period  of  three  years,  the  piano  was  to  beoome  his 
property,  but  he  might  at  any  time  return  it,  and, 
upon  doing  to,  would  no  longer  be  liable  to  make 
any  further  payment  beyond  the  monthly  sum  then 
doe. 

I  cannot,  with  all  respect,  concur  in  the  view  of 
the  Court  of  Appeal,  that  upon  the  true  construction 
of  the  agreement  Brewster  had  "  agreed  to  buy  "  the 
piano.  An  agreement  to  buy  imports  a  legal  obliga- 
tion to  buy.  If  there  was  no  such  legal  obligation, 
there  cannot,  in  my  opinion,  properly  be  said  to  have 
been  an  agreement  to  buy.  Where  is  any  such  legal 
obligation  to  be  found  P  Brewster  might  buy  or  not 
just  as  he  pleased.  He  did  not  agree  to  make  thirty- 
six  or  any  number  of  monthly  payments.  All  that 
he  undertook  was  to  make  the  monthly  payment  of 
10s.  6d.  so  long  as  he  kept  the  piano.  He  had  an 
option,  no  doubt,  to  buy  it  by  continuing  the  stipu- 
lated payments  for  a  sufficient  length  of  time.  If  he 
had  exercised  that  option  he  would  have  beoome,  the 
purchaser.  I  cannot  see,  under  these  circumstances, 
how  he  can  be  said  either  to  have  bought  or  agreed 
to  buy  the  piano.  The  terms  of  the  contract  did  not 
upon  its  execution  bind  him  to  buy,  but  left  him  free 
to  do  so  or  notashepleased,  and  nothing  happened  after 
the  contract  was  made,  to  impose  that  obligation. 

The  Master  of  the  Rolls  said :  "  It  is  a  contract  by 
the  seller  to  sell,  and  a  contract  by  the  purchaser,  if 
he  does  not  change  his  mind,  to  buy ;  and  if  this 
agreement  goes  on  to  its  end,  it  ends  in  a  purchase. 
Therefore,  it  seems  to  me  that  the  true  and  proper 
construction  of  this  instrument,  after  all,  is  this :  it 
is  an  agreement  by  the  one  to  sell,  and  an  agreement 
by  the  other  to  buy,  but  with  an  option  on  the  part 
of  the  buyer  if  he  changes  his  mind  to  put  an  end  to 
the  contract."    I  cannot  think  that  an  agreement 


to  buy,  "  if  he  does  not  change  his  mind,"  is  any 
agreement  to  buy  at  all  in  the  eyes  of  the  law.  If 
it  rests  with  me  to  do  or  not  to  do  a  certain  thing  at 
a  future  time,  according  to  the  then  state  of  my 
mind,  I  cannot  be  said  to  have  contracted  to  do  it. 
It  appears  to  me  that  the  contract  in  question  was  in 
reality  a  contract  of  hiring,  and  not  in  name  or  pre- 
tence only.  But  for  the  provisions  that  if  the  hirer 
punctually  paid  the  10s.  6d.  a  month  for  thirty-six 
months,  the  piano  should  be  his  property,  it  could 
not  be  doubted  that  it  was  a  mere  agreement  for  its 
hire,  and  I  cannot  see  how  the  faot  that  this  pro- 
vision was  added  made  it  any  the  less  a  contract  of 
hiring  until  that  condition  had  been  fulfilled. 

I  think  it  very  likely  that  both  parties  thought  it 
would  probably  end  in  a  purchase,  but  this  is  far  from 
showing  that  it  was  an  agreement  to  buy.  The 
monthly  payments  were  no  doubt  somewhat  higher 
than  they  would  have  been  if  the  agreement  had 
contained  no  such  provision.  One  can  well  conceive 
cases,  however,  in  which  a  person  who  had  not  made 
up  his  mind  to  continue  the  payments  for  three  years 
would  nevertheless  enter  into  such  an  agreement.  It 
might  be  worth  his  while  to  make  somewhat  larger 
monthly  payments  for  the  use  of  the  piano  in  order 
that  he  might  enjoy  that  option  if  he  chose  to  exer- 
cise it.  In  such  a  case  how  could  it  be  said  that  he 
had  agreed  to  buy  when  he  had  not  only  come  under 
no  obligation  to  buy,  but  had  not  even  made  up  his 
mind  to  do  so  P  The  agreement  is,  in  its  terms,  just 
as  applicable  to  such  a  case  as  to  one  where  the  hirer 
had  resolved  to  continue  the  payments  for  the 
three  years,  and  it  must  be  construed  upon  a  con- 
sideration of  the  obligations  which  its  terms  create, 
and  not  upon  a  mere  speculation  as  to  what  was 
contemplated,  or  what  would  probably  be  done 
under  it. 

It  was  said  in  the  Court  of  Appeal  that  there  was 
an  agreement  by  the  appellant  to  sell,  and  that  an 
agreement  to  sell  connotes  an  agreement  to  buy. 
This  is  undoubtedly  true  if  the  words  "  agreement  to 
sell "  be  used  in  their  strict  legal  sense ;  but  when 
a  person  has,  for  valuable  consideration,  bound  him- 
self to  sell  to  another  on  certain  terms,  if  the  other 
chooses  to  avail  himself  of  the  binding  offer,  he  may, 
in  popular  language,  be  said  to  have  agreed  to  sell; 
though  an  agreement  to  sell  in  this  sense,  which  is  in 
truth  merely  an  offer  which  cannot  be  withdrawn, 
certainly  does  not  connote  an  agreement  to  buy; 
audit  is  only  in  this  sense  that  there  can  be  said 
to  have  been  an  agreement  to  sell  in  the  present 
case.      • 

It  was  argued  for  the  respondents  that  the  case 
came  within  the  mischief  intended  to  be  provided 
against  by  section  9  of  the  Factors  Act,  1889,  and 
that  the  enactment  ought,  therefore,  to  be  so  con- 
strued as  to  cover  it.  I  can  see  no  reason  for  thus 
straining  the  language  of  the  enactment.  A  person 
who  is  in  possession  of  a  piano  under  such  an  agree- 
ment as  that  which  existed  in  the  present  case  is  no 
more  its  apparent  owner  than  if  he  had  merely  hired 
it,  and  in  the  latter  case  any  one  taking  it  as 
security  would  have  no  claim  to  hold  it  as  against  the 
owner. 

Reliance  was  placed  on  the  decision  in  Lee  v. 
Butler,  and  it  was  said  that  the  present  case  was  not, 
in  principle,  distinguishable  from  it.  There  seems  to 
me  to  be  the  broadest  distinction  between  the  two 
oases.  There  was  there,  an  agreement  to  buy.  The 
purchase  money  was  to  be  paid  in  two  instalments ; 
but  as  soon  as  the  agreement  was  entered  into,  there 
was  an  absolute  obligation  to  pay  both  of  them, 
which  might  have  been  enforced  by  action.  The 
person  who  obtained  the  goods  could  not  insist  upon 
returning  them  and  so  absolve  himself  from   any 
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obligation  to  make  farther  payment.  Unless  there 
were  a  breach  of  contract  by  the  party  who  engaged 
to  make  the  payments,  the  transaction  necessarily 
resulted  in  a  sale.  That  there  was  in  that  case  an 
agreement  to  bay  appears  to  me,  as  it  did  to  the 
Court  of  Appeal,  to  be  beyond  question. 

It  was  further  urged  for  the  respondents  that 
when  Brewster  pledged  the  piano  with  them  it 
became  impossible  for  him  to  return  it  to  the  appel- 
lant, and  he  became,  therefore,  from  that  time  bound 
to  make  the  stipulated  payment  and  to  become  the 
purchaser.  I  cannot  accede  to' this  argument.  In 
my  opinion  it  is  impossible  to  hold  that  Brewster, 
having  only  a  right  under  the  contract  to  buy,  pro- 
vided he  complied  with  the  prescribed  conditions, 
could  convert  himself  into  a  purchaser  as  against  the 
owner  by  violating  the  conditions  of  the  contract. 

I  think  the  judgment  appealed  from  must  be 
reversed.  The  respondents  must  pay  the  costs  of  this 
appeal,  and  in  the  court  below. 

Lord  Watson. — This  case  depends  upon  the  con- 
struction of  an  agreement  made  on  the  23rd  of  Decem- 
ber, 1892,  between  the  appellant  and  one  Charles 
Brewster,  in  terms  of  which,  a  piano  belonging  to  the 
appellant,  was  on  that  date  delivered  to  Brewster. 
On  the  21st  of  July,  1893,  whilst  the  instrument 
admittedly  remained  the  property  of  the  appellant, 
Brewster  gave  it  in  pawn  to  the  respondents  for  the 
sum  of  £4  10s. 

The  present  action  was  then  brought  by  the  appel- 
lant against  the  respondents  in  the  county  court  of 
Middlesex  for  recovery  of  the  piano  or  its  value.  The 
defence  set  up  by  the  respondents,  which  has  occasioned 
this  litigation,  is,  that,  at  the  date  of  pawning,  Brewster 
was  in  possession  of  the  piano  under  an  agreement 
for  its  purchase,  and  was  therefore  in  a  position  to 
make  an  effectual  pledge  to  them  under  section  9  of 
Factors  Act,  1889,  it  not  being  disputed  that  they 
received  the  pledge  in  good  faith,  and  without  notice 
of  the  appellant's  right. 

In  these  circumstanoes,  the  case  is  narrowed  to  the 
single  question,  whether  the  possession  of  Brewster 
was  attributable  to  a  contract  of  purchase,  as  the 
respondents  maintain,  or  to  a  contract  of  hiring,  as 
contended  for  by  the  appellant.  The  county  court 
judge  held  Brewster's  possession  to  have  been  that  of 
a  hirer,  and,  in  the  Divisional  Court,  the  same  view 
was  taken  by  the  late  Lord  Chief  Justice,  and  Day,  J. 
In  the  Court  of  Appeal,  the  Master  of  the  Bolls, 
Smith,  L.J.,  and  Lord  Davey  were  all  of  opinion  that 
the  agreement  constituted  a  contract  of  sale  and 
purchase ;  and  they  accordingly  reversed  the  decisions 
of  the  courts  below,  and  gave  judgment  for  the 
respondents. 

The  terms  of  the  agreement  are  exceeding  simple ; 
and  had  it  not  been  for  the  conflict  of  judicial  opinion 
which  they  have  provoked,  it  would  not  have  ocourred 
to  me  that  their  true  character  and  substance  admitted 
of  much  doubt.  The  only  stipulations  which  are 
of  materiality  to  the  present  question  are  these: 
Brewster  undertook  to  pay  a  monthly  rent  or  hire 
instalment  of  10s.  6d.,  commencing  on  the  23rd  of 
December,  1892,  subject  to  the  condition  that  he 
might  terminate  the  hiring  at  any  time  by  delivering 
up  the  piano  to  the  appellant.  In  the  event  of  the 
hiring  being  so  terminated,  he  was  to  remain  liable  to 
the  owner  for  arrears  of  hire  up  to  the  date  when  the 
piano  was  returned.  Then  follows  a  stipulation  to 
the  effect  that,  "  If  the  hirer  shall  punctually  pay  the 
full  sum  of  £18  18s  ,  by  10s.  6d.  at  date  of  signing, 
and  by  36  monthly  instalments  of  10s.  6d.  in  advance, 
as  aforesaid,  the  said  instrument  shall  become  the  sole 
and  absolute  property  of  the  hirer." 

These  stipulations,  in  my  opinion,  constitute  neither  | 


more  nor  less  than  a  contract  of  hiring,  terminable  at 
the  will  of  the  hirer,  ooupled  with  this  condition  in 
his  favour,  that  if  he  shall  elect  to  retain  it  untQ  he 
has  made  thirty-six  monthly  payments  as  they  fall 
due,  the  piano  is  then  to  become  his  property.  The 
only  obligation  which  is  laid  upon  him  is  to  pay  the 
stipulated  monthly  hire,  so  long  as  he  chooses  to  keep 
the  piano.  In  other  words,  he  is  at  liberty  to  deter- 
mine the  contract  in  the  usual  way,  by  returning  the 
thing  hired  to  its  owner.  He  is  under  no  obliga- 
tion to  purchase  the  thing  or  to  pay  a  price  for  it 
There  is  no  purchase,  and  no  agreement  for  purchase, 
until  the  hirer  actually  exercises  the  option  given  him. 
The  respondents'  counsel  endeavoured  to  assimilate 
this  case  to  Lee  v.  Butter,  but  in  reality  the  two  caeei 
differ  essentially.  In  Lee  v.  Butter,  the  so-called 
hirer  was  bound  absolutely  to  make  payment  of  £1  on 
on  the  6th  of  May  and  of  £96  4s.  on  the  1st  of 
August  1892,  these  sums  being  described  as  "  rent  for 
the  hire  or  use  "  of  certain  furniture,  which  was  the 
subject-matter  of  the  agreement,  it  being  declared 
that  upon  due  payment  of  these  rents  amounting  to 
£97  4s.,  the  furniture  was  to  be  the  sole  and  absolute 
property  of  the  hirer.  It  appears  to  me  to  have  been 
rightly  held  that  Mrs.  Lloyd,  the  hirer  in  that  case, 
had  truly  agreed  to  purchase  the  furniture,  and  ooohl 
therefore  give  a  good  title  to  a  bond  fide  purchaser. 
Her  legal  obligation  to  pay  the  price  attached  as  boob. 
as  the  agreement  was  executed. 

Apart  from  the  arrangement  for  hire  of  the  piano, 
the  only  right  given  to  Brewster  by  the  agreement  in 
question  was  the  option  to  become  a  purchaser.  It  if 
true  that,  whilst  he  was  under  no  obligation  to  bay, 
the  appellant  was  legally  bound  to  give  him  that 
option,  and  could  not  retract,  if  the  other  stipulations 
of  the  contract  were  duly  observed  by  the  hirer.  Bat 
the  possession  of  such  a  right  of  option  was  in  no 
sense  an  agreement  by  Brewster  to  buy  the  piano; 
and  the  appellant's  obligation  to  give  the  option  was 
not,  in  tne  sense  of  law,  an  agreement  to  selL 
In  order  to  constitute  an  agreement  for  sale  and 
purchase,  there  must  be  two  parties  who  an 
mutually  bound  by  it.  From  a  legal  point  of  view,  the 
appellant  was  in  exactly  the  same  position  as  if  he  had 
made  an  offer  to  sell  on  certain  terms,  and  had  under- 
taken to  keep  it  open  for  a  definite  period.  Until 
acceptance  by  the  person  to  whom  the  offer  is  made, 
there  can  be  no  contract  to  buy.  So  long  as  the 
agreement  stood  unaltered,  there  could,  in  this  case, 
be  no  contract  to  purchase  by  Brewster,  until  he  sad 
complied  with  the  terms  of  the  option  given  him,  and 
had  duly  made  the  thirty-six  monthly  payment! 
which  it  prescribes  as  the  condition  of  his  becoming 
owner  of  the  piano. 

The  distinction  between  a  pre-contract  of  tint 
kind,  and  a  proper  agreement  for  the  sale  and  par- 
chase  of  goods,  does  not  appear  to  me  to  have  been 
sufficiently  regarded  by  the  learned  judges  of  the 
Appeal  Court.  Their  lordships  seem  to  have  assoaaad 
that,  because  the  appellant  had  bound  himself  to  saU 
if  Brewster  chose  to  buy  upon  the  terms  prescribed, 
he  was  in  reality  a  seller ;  and  that  the  existence  of  a 
seller  necessarily  implies  the  existence  of  a  buyer.  In 
ray  opinion  that  reasoning  is  inconclusive.  Whilst,  in 
popular  language,  the  appellant's  obligation  might  be 
described  as  an  agreement  to  sell,  it  is  in  law  nothing 
more  than  a  binding  offer  to  sell.  There  can,  in  snob 
a  case,  be  no  agreement  to  buy,  within  the 
of  the  Act  of  1889,  until  the  purchaser  has 
the  option  given  him  in  the  terms  of  the 

Another  argument  was  urg&d  for  the  _ 
which  I  find  thus  succinctly  stated  in  tneir  fifth 
reason  of  appeal:  "That  upon  Brewster  pledgntr 
the  pianoforte  with  the  respondents  he  pat  it  out  of 
his  power  to  exercise  his  right  to  determine  the  agree* 
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ment  by  returning  the  pianoforte,  and  thereby  the 
agreement  to  purchase  became  absolute  and  uncon- 
ditional." The  argument  is,  in  my  opinion,  unten- 
able. In  a  question  with  the  appellant,  Brewster 
oould  not  become  purchaser  of  the  instrument, 
except  upon  the  condition  of  his  observing  the  stipu- 
lations of  the  agreement  and  making  regular  pay- 
ment of  each  monthly  instalment  until  the  23rd  of 
November,  1895,  which  he  was  under  no  obligation 
to  do.  By  the  act  of  pawning,  he  violated  these 
stipulations;  and  that  dishonest  act,  which  was 
committed  after  he  had  paid  only  seven  out  of  thirtv- 
ax  instalments,  is  not  calculated  to  suggest  that  ne 
entertained  anv  intention  of  becoming  purchaser  of 
the  piano.  ^  It  is  quite  true  that  Brewster  thereby  put 
it  out  of  his  power  (at  least,  until  he  oould  raise  the 
amount  for  which  it  was  pawned)  to  return  the  piano 
to  the  appellant ;  but  he,  at  the  same  time,  broke  his 
contract,  and  forfeited  his  right  to  exercise  the  option 
of  purchase  given  him  by  the  agreement. 

For  these  reasons  I  am  of  opinion  that  the  order  of 
the  Appeal  Court  ought  to  be  reversed,  and  the  judg- 
ment of  the  Divisional  Court  restored. 

Lord  Macttaqhten. — In  this  case  I  think  his  honour 
Judge  Bacon  took  the  right  view.  It  seems  to  me 
that  the  agreement  under  consideration  means  what 
it  says,  ana  can  mean  nothing  else. 

On  the  23rd  of  December,  1892,  by  a  contract  of 
that  date,  a  dealer  in  musical  instruments,  agreed  to 
give  a  customer  the  use  of  a  certain  piano  on  the  terms 
of  his  paying  10s.  6d.  down  and  the  like  sum  on  the 
same  in  each  succeeding  month.  The  customer  was 
to  be  at  liberty  to  return  the  instrument  whenever 
he  pleased,  and  thereupon,  if  no  arrears  were  due  at 
the  time,  all  liability  on  his  part  was  to  cease.  But 
there  was  an  inducement,  and  a  very  strong  induce- 
ment, held  out  to  him  to  make  him  keep  the  piano, 
in  the  stipulation  that  at  the  end  of  two  years  and 
eleven  months,  if  in  the  meantime  the  monthly  pay- 
ments, amounting  in  all  to  eighteen  guineas,  were 
punctually  made,  the  piano  was  to  become  his  without 
more. 

That  is  an  agreement  not  forbidden  by  law,  not 
unintelligible,  and  not,  I  think,  unreasonable.  I 
rather  doubt  whether  the  meaning  of  the  parties  can 
be  better  elucidated  or  their  relative  position  more 
clearly  defined  by  speaking  of  an  "  option  "  or  of  a 
"  defeasance,"  or  by  translating  their  contract  into 
other  and  more  formal  language.  At  least  I  am 
unable  to  express  the  obvious  intention  of  the  parties 
in  simpler  or  plainer  words  than  those  which  they 
have  used.  The  musical  instrument  dealer  let  out  a 
piano  by  the  month,  and  undertook  to  sell  it  to  the 
sustomer  who  hired  it  conditionally  on  his  making  a 
certain  number  of  monthly  payments.  But  it  was 
the  intention  of  the  parties -an  intention  expressed 
m  the  face  of  the  contract  itself — that  no  one  of  those 
monthly  payments  until  the  very  last  in  the  series 
aras  reached,  nor  all  of  them  put  together  without 
he  last,  should  confer  upon  the  customer  any  pro- 
prietary right  in  the  piano,  or  any  interest  in  the 
lature  of  a  lien,  or  any  interest  of  any  sort  or  kind 
ttyond  the  right  to  keep  the  instrument  and  use  it  for 
\  month  to  come.  The  customer  was  under  no 
obligation  to  fulfil  the  conditions  on  which  and  on 
rhich  alone  the  dealer  undertook  to  sell.  He  was  not 
tound  to  keep  the  piano  for  a  single  day  or  a  single 
our.  He  was  no  more  bound  to  purchase  it  after  he 
iad  signed  the  agreement  than  he  was  before.  The 
outract,  as  it  seems  to  me,  on  the  part  of  the  dealer, 
ras  a  contract  of  hiring  coupled  with  a  conditional 
ontract  or  undertaking  to  sell.  On  the  part  of 
he  customer  it  was  a  contract  of  hiring  only  until 
be     time    came    for    making    the   last   payment. 


It  may  be  that  at  the  inoeption  of  the  transaction 
both  parties  expected  that  the  agreement  would  run 
its  full  course,  and  that  the  piano  would  change  hands 
in  the  end.  But  an  expectation,  however  confident 
and  however  well  founded,  does  not  amount  to  an 
agreement,  and  even  an  agreement  between  two 
parties  operative  only  during  the  pleasure  of  one  is  no 
agreement  on  his  part  at  law. 

The  learned  counsel  for  the  respondents  spoke  of 
dealings  of  this  sort  with  an  air  of  righteous  indigna- 
tion, as  if  they  were  traps  for  the  extravagant  and 
the  impecunious — mere  devices  to  tempt  improvident 
people  into  buying  things  which  they  do  not  want, 
and  for  which,  at  the^time,  they  cannot  pay.  I  think 
that  is  going  too  far.  I  do  not  see  why  a  person 
fairly  solvent  and  tolerably  prudent  should  not  make 
himself  the  owner  of  a  piano  or  a  carriage  or  any- 
thing else  by  means  of  periodical  payments  on  such 
terms  as  those  in  question  in  the  present  case.  The 
advantages  are  not' all  on  one  side.  If  the  object  of 
desire  loses  its  attractions  on  closer  acquaintance,  if 
faults  are  developed  or  defects  discovered,  if  a  coveted 
treasure  is  becoming  a  burthen  and  an  incumbrance, 
it  is  something,  surely,  to  know  that  the  transaction 
may  be  closed  at  once  without  further  liability  and 
without  the  payment  of  any  forfeit.  If  these  agree- 
ments are  objectionable  on  public  grounds  it  is  for 
Parliament  to  interfere.      It  is  not  for  the  court  to 

§ut  a  forced  or  strained  construction  on  a  written 
ocument,  or  to  import  a  meaning  which  the  parties 
never  dreamed  of,  because  it  may  not  wholly  approve 
of  transactions  of  this  sort. 

Lee  v.  Butler,  on  which  the  Court  of  Appeal  relied, 
was  a  very  different  case.  There  a  person  who  got 
some  furniture  under  an  agreement,  which  was  called 
a  hire-purchase  agreement,  was  bound  by  the  terms  of 
the  agreement  to  pay  for  and  purchase  the  furniture. 
I  do  not  see  how  Lee  v.  Butter  can  be  an  authority 
for  the  respondent's  contention.  Nor  can  I  under- 
stand why  the  customer  in  the  present  case  should  be 
taken  to  have  agreed  to  purchase  the  piano  which  he 
hired,  because  he  fraudulently  pledged  it,  and  so  put 
it  out  of  his  power  to  return  it  without  redeeming  the 
pledge. 

I  agree  that  the  judgment  under  appeal  should  be 
reversed. 

Lord  Morris. — I  concur. 

Lord  Shand. — I  am  also  of  the  same  opinion.  The 
right  of  the  defendant  to  refuse  delivery  of  the  piano 
in  question  under  the  9th  section  of  the  Factors  Act 
depends  on  his  being  able  to  show  that  Brewster,  in 
whose  possession  it  was,  had  either  bought  it  or 
agreed  to  buy  it  from  Mr.  Helby,  the  plaintiff  and 
appellant,  and  the  decision  of  this  question  depends 
entirely  on  the  true  construction  of  the  agreement 
between  the  plaintiff  and  Brewster,  under  which  the 
latter  got  possession  of  the  instrument.  It  is  true 
that  by  that  agreement  Brewster  undertook  to  pay  to 
the  appellant  not  only  a  first  instalment  of  10s.  6d. 
described  as  a  "rent  or  hire  instalment,"  but  to  pay 
the  same  amount  on  the  23rd  of  each  succeeding 
month,  and  that  it  was  provided  that  on  the  payment 
of  thirty-six  monthly  instalments  the  piano  should 
become  his  property.  If  these  stipulations  had  been 
unqualified  there  would  have  been  an  absolute  obli- 
gation or  agreement  by  Brewster  to  acquire  the 
property  in  the  instrument,  and  by  purchase,  although 
the  instalments  were  described  as  for  rent  or  hire ; 
and  the  case  of  Lee  v.  Butter  would  have  directly 
applied.  But  the  whole  obligations  by  Brewster 
were  qualified  by  the  stipulation:  "That  the  hirer 
may  terminate  the  hiring  by  delivering  up  to  the 
owner  the  said  instrument."  This  provision  appears 
to  me  to  make  it  clear  that  there  was  no  purchase 
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and  no  agreement  to  purchase.  The  hirer  need  not 
oontinae  the  hiring  a  day  longer  than  he  desired; 
and  he  need  not  allow  the  transaction  to  become  one 
of  purchase  unless  he  desired  to  do  so. 

An  agreement  to  purchase  would  infer  an  obliga- 
tion to  pav  a  price,  the  payment  of  which  could  be 
enforced  by  aotion,  while  here  it  is  plain  that  no 
action  for  any  balance  of  the  alleged  prioe  could  be 
maintained,  if  Brewster  thought  fit  at  any  time  to 
return  the  instrument  to  its  owner.  The  substance  of 
the  transaction  was  a  hiring  of  the  piano,  for  the  use 
of  which  monthly  instalments  were  to  be  paid,  with  a 
provision  that  the  arrangement  might  ultimately 
result  in  a  purchase,  but  that  this  should  be  entirely 
at  the  option  of  the  hirer,  and  should  depend 
entirely  on  his  thinking  fit  to  make  payment  of 
thirty-six  monthly  fnafoltnAtiig. 

The  contract  of  hiring  only  was  to  oease  at 
his  option,  on  the  instrument  being  returned  to  the 
owner. 

It  was  maintained  that  under  the  general  words  of 
undertaking  to  pay  future  instalments,  there  was  an 
agreement  to  purchase  within  the  meaning  of  the 
Actors  Act,  although  there  was  power  to  resolve  the 
agreement  or  to  bring  it  to  an  end  by  returning  the 
instrument.  It  seems  to  me  to  be  very  difficult  to 
hold  that,  even  if  in  form  the  agreement  could  be 
correctly  thus  described,  this  would  satisfy  the  pro- 
vision of  the  Factors  Act,  which  it  has  been  forcibly 
maintained,  requires  an  absolute  obligation  to  pur- 
chase and  pay  a  price,  or  at  least  an  obligation  which 
is  not  merely  dependent  on  the  will  or  wish  of  the 
alleged  purchaser. 

In  this  case,  however,  I  think  there  was  an  agree- 
ment of  hiring  only  with  an  option  to  the  hirer  to 
become  the  purchaser ;  and  that  although  there  was 
an  obligation  to  sell,  if  the  hirer  should  avail  himself 
of  the  right  of  option  to  purchase,  there  was  no  obli- 
gation or  agreement  to  purchase.  I  cannot  hold  that 
there  is  such  an  agreement  on  the  part  of  one  who 
having  the  beneficial  use  of  the  property  of  another, 
agrees  to  pay  instalments  described  as  rent  or  hire 
instalments,  and  which  he  is  entitled  to  treat  as  pay- 
ments for  hire  only,  because  it  is  also  stipulated  that 
by  continuing  to  make  the  payments  for  a  certain 
time,  he  shall  acquire  the  property,  he  having  at  the 
same  time  the  power  at  any  moment,  and  at  his  own 
will,  by  returning  the  property  to  the  owner,  to  put 
an  end  to  any  obligation  to  pay  any  further  instal- 
ments. 

Judgment  appealed  from  reversed,  and  the  judgment 
of  the  Queen's  Bench  Division  restored;  the  respondents 
to  pay  the  costs  here  and  in  the  court  below. 

Solicitor  for  the  appellant,  H.  E.  Tudor. 

Solicitor  for  the  respondents,  John  Attenborough. 
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From  Q.  B.  Div. 

(Lord  Esher,  M.B.,  and  A.  L, 

Smith  and  Bigby,  L.JJ.) 

Gwilliam  v.  Twist  and  Anotheb.  (a.) 

Master  and  servant— Right  of  servant  to  delegate  duty— 
Necessity— Opportunity  of  communicating  with  master 
— Liability  for  negligence  of  volunteer — Agent  of 
necessity. 

An  omnibus  belonging  to  the  defendants  was  being 

(a.)  Beported  by  F.  G,  Buoker,  Esq.,  Barrister- 
at-Law. 


driven  by  a  driver  in  their  employment.  A  police 
inspector,  noticing  that  the  driver  was  drunk,  ordered 
him  to  discontinue  driving.  The  omnibus  was  then 
a  quarter  of  a  mile  from  the  defendants9  yard.  A 
person,  who  happened  to  be  standing  by,  at  the  request 
of  the  driver,  and  with  the  acquiescence  of  the  conductor, 
drove  the  omnibus  home.  While  so  doing  that  verson 
negligently  drove  over  the  plaintiff  and  caused  hm 
injuries,  in  respect  of  which  he  sued  the  defendants. 

Held,  that,  inasmuch  as  there  was  an  opportunity  of 
communicating  with  the  owners,  it  was  not  necessary  for 
the  driver  to  delegate  his  duty,  and  therefore  to 
defendants  were  not  liable. 

Decision  of  the  Queen's  Bench  Division,  ante,  f. 
400,  reversed. 

Appeal  from  the  judgment  of  a  divisional  court  on 
an  appeal  from  a  county  court,  reported  ante,  p. 
400. 

The  action  was  brought  to  recover  damages  for 
personal  injuries  sustained  bv  the  plaintiff  in  oooav 
quenoe  of  the  negligent  driving  of  an  omnibus  be- 
longing to  the  defendants.  The  omnibus  was  betas 
driven  m  the  streets  of  Birmingham  by  a  man  named 
Harrison,  a  driver  in  the  employment  of  the  defend- 
ants. 

A  police  inspector,  noticing  that  Harrison  had  had 
too  much  to  drink  and  could  not  drive  the  ommboi 
with  safety,  ordered  him  to  discontinue  driving.  The 
omnibus  was  at  that  time  a  quarter  of  a  mile  from 
the  defendants'  yard.  A  man  named  Veares,  who 
had  formerly  been  a  conductor  in  the  defendante' 
employment,  happened  to  be  standing  by,  and  he,  at 
the  request  of  Harrison  and  with  the  acquiescence  of 
the  conductor,  proceeded  to  drive  the  omnibus  home. 
While  on  his  way  he  negligently  drove  over  the  plain- 
tiff, who  was  passing  in  the  street. 

At  the  trial  the  county  court  judge  found  that  the 
accident  was  caused  by  the  negligent  or  unskflfil 
driving  of  Veares,  that  Veares  volunteered  to  drive 
the  omnibus  with  the  acquiescence  of  the  defendant 
servants,  and  that  the  police  inspector  had  acted 
properly.  He  reserved  the  oase  for  further  con- 
sideration, and  subsequently  gave  judgment  for  the 
plaintiff  for  £30.  He  was  of  opinion  that  it  «*• 
necessary  that  someone  should  drive  the  onurib* 
home,  and  that,  the  omnibus  having  been  placed  in 
the  control  of  Harrison  and  the  conductor,  it  wsf 
within  the  scope  of  their  authority  to  aathoosB 
Veares  to  drive,  and  that  on  this  ground  the  defend- 
ants were  liable  for  his  negligence.  He  was  also  of 
opinion  that  Veares  might  be  regarded  as  an  agsniof 
necessity,  and  that  on  this  ground  also  the  defendant 
were  liable. 

On  appeal  the  Divisional  Court  (Lawrance  and 
Wright,  JJ.)  affirmed  the  judgment  of  the  county 
court  judge. 

The  defendants  appealed. 

Edward  Pollock,  for  the  defendants. 

Houghton,  for  the  plaintiff. 

The  following  cases  were  cited :  —  Hawtayne  v. 
Bourne,  7  M.  £  W.  595 ;  Nicholson  v.  Chapman*  9 
H.  Bl.  254. 

Lord  Bsheb,  M.B. — A  question  of  importance 
raised  in  the  argument  in  this 
whether,  where  it  becomes  necessary  for  a 
entrusted  by  his  master  with  a  particular  duty,  to 
delegate  that  duty  to  somebody  elm,  sue 
makes  the  person  to  whom  the  duty  is  delegated  At 
servant  of  the  master  so  as  to  render  that 
liable  for  his  wrongful  acts.  That  question, 
ever,  we  need  not  determine ;  for  a  servant  enf 
with  a  particular  duty  cannot  delegate  it  to 
person  unless  it  is  necessary  that  he  should  do 
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The  question  we  have  to  consider  is  whether  there 
was  any  evidence  on  which  the  county  court  judge 
could  reasonably  find  that  there  was  a  necessity  for 
the  driver  of  this  omnibus  to  delegate  his  duty  to 
Veares.    I  do  not  think  that  the  county  court  judge 
did,  in  his  finding  of  facts,  find  that  there  was  such 
a  necessity ;  but  in  his  judgment  he  seems  to  assume 
that  the  facts  whioh  he  did  find  gave  rise  to  such  a 
necessity.    I  will  therefore  take  it  that  he  meant  that 
a  necessity  existed.    Was  there  evidence  to  justify 
that  ?    A  servant  has  no  right  to  delegate  his  duty 
without  first  consulting  his  master,  if   he  has  an 
opportunity  of  doing  so ;  for  unless  he  has  no  oppor- 
tunity to  consult  his  master  it  cannot  be  a  case  of 
necessity.    Now,  here  an  omnibus  was  being  driven 
by  a  driver  who  was  not  in  a  fit  state  to  drive,  and  he 
was  ordered  by  the  police  not  to  drive  any  more,  and 
that  order  he  was  bound  to  obey.    The  omnibus  was 
then  only  a  quarter  of  a  mile  from  the  owners'  yard. 
It  is  obvious  that  the  omnibus  might  have  been  left 
standing  where  it  was  with  reasonable  safety,  and  the 
horses  might  have  been  kept  still  while  a  messenger 
was  sent  to  the  owners  to  obtain  their  instructions  as 
to  what  should  be  done.    There  was  no  necessity  for 
the  driver  to  delegate  his  duty  without  first  commu- 
nicating with  his  masters.    I  think  that  the  Divisional 
Court  ought  to  have  said  that  there  was  no  evidence 
of  any  such  necessity,  and  therefore  the  driver  had  no 
authority  to  authorize  Veares  to  drive.  In  my  opinion 
the  doctrine  of  agents  of  necessity  is  not  a  doctrine 
of  general  application,  but  is  confined  to  the  parti- 
cular cases  to  which  it  has  been  applied,  such  as  that 
of  the  master  of  a  ship  and  of  an  acceptor  of  a  bill 
of  exchange  for  the  honour  of  the  drawer  and  salvage 


The  appeal  must  therefore  be  allowed. 

A.  L.  Smith  and  Bioby,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,    W.  E.  Aldis,  for  H. 
Parry,  Birmingham. 

Solicitors  for  the  defendants,  T.  A.  Dennison  &  Co., 
for  Tanner,  Birmingham. 


April  26,  27,  and  29. 


From  Cban.  Div.  j 
(Lindley,  Lopes,  } 
and  Kay,  L.JJ.) ) 

lUDDEBflFIELD   BANKING    CO.   (LIMITED)  V.  LlSTBB 

&  Sons  (Limited)  and  Others,  (a.) 
k>nsent  order— Mistake  of  fact— Setting  aside  fixtures- 
Mortgagee  and  debenture-holders. 
An  order  made  by  consent  in  an  action  can  be  set  aside 
pan  the  like  grounds  as  those  upon  which  the  agreement 
nbodied  in  such  order  might  have  been  set  aside. 
A  consent  order  having  been  made,  and  it  having  been 
Hertoards  discovered  that  the  parties  had  consented  to  it 
ider  a  common  mistake  as  to  a  material  fact, 
Held,  that  the  order  ought  to  be  set  aside. 
This  was  an  action  raising  the  question  whether  a 
(agent  order  could  be  set  aside  upon  the  ground  of 
mistake  of  fact  common  to  both  parties. 
The  action  was  brought  by  the  above-named  bank 
r  a  declaration  that  a  certain  arrangement  for  the 
le  of  certain  looms,  and  their  assent  to  such  arrange- 
ant,  and  to  an  order  of  the  17th  of  October,  1892, 
we    agrxeed  to  be   given  under  a   mistake  as  to 
tterial  facts,  and  that  such  mistake  was  caused  by 


*.)  Reported 


Scott  Thompson,  Esq., 
-at- Law. 


the  wrongful  acts  of  persons  in  the  employment  of 
the  official  receiver,  and  that  the  looms  belonged  to 
them ;  and  they  also  asked  for  an  order  that  so  much 
of  the  said  order  of  the  17th  of  October,  1892,  as  con- 
tained their  consent  should  be  set  aside,  and  that  the 
proceeds  of  the  sale  of  the  looms  belonged  to 
them. 

The  circumstances  whioh  led  up  to  the  present 
action  were  as  follows : — 

An  action  was  brought  against  the  defendant 
company  in  March,  1892,  by  debenture-holders,  in 
which  the  official  receiver,  who  was  the  liquidator  of 
the  defendant  company  (whioh  was  then  in  liquida- 
tion), was  appointed  receiver  on  behalf  of  the 
debenture-holders.     The  bank,  the  plaintiffs  in  the 

E resent  action,  who  were  not  parties  to  the  debenture- 
olden'  action,  claimed  thirty-five  looms  in  the  mills 
occupied  by  the  defendant  company  as  mortgagees 
under  certain  mortgages  by  which  as  they  alleged 
they  had  become  entitled  to  all  fixed  plant  and 
machinery  on  the  premises. 

The  debenture-holders  contended  that  all  the  looms 
in  question  were  loose  chattels  and  comprised  in 
their  security  and  not  in  the  mortgage  to  the 
bank. 

To  determine  this  question  a  summons  was  taken 
out  in  the  debenture-holders'  action  upon  whioh  the 
bank  appeared,  and  on  the  17th  of  October,  1892,  the 
said  order  of  that  date  was,  with  the  consent  of  the 
bank,  made ;  and  it  was  thereby  directed  that  the 
looms  should  be  sold  and  the  proceeds  of  the  sale  of 
thirty-three  of  them  should  be  paid  to  the  receiver  for 
the  debenture-holders. 

The  looms  were  thereupon  sold,  and  the  proceeds  of 
the  thirty-three  paid  to  the  receiver. 

It  appeared  from  the  evidenoe  that  prior  to  the 
17th  of  October,  1892,  the  looms  were  inspected  by 
the  agents  of  the  bank  and  of  the  receiver,  and  the 
thirty-three  were  found  to  be  in  fact  not  affixed  to 
the  freehold  and  were  thought  never  to  have  been  so 
affixed,  but  the  others  were  known  to  have  been 
affixed,  though  then  unfixed,  and  when  the  order  of 
that  date  was  made  neither  the  bank  nor  the  receiver 
were  aware  that  the  thirty-three  in  question  had 
ever  been  affixed  to  the  freehold.  The  bank  after 
the  sale  discovered  that  the  said  thirty- three  looms 
had  in  fact  been  so  affixed,  and  this  action  was 
brought  by  them  against  the  oompany,  the  official 
receiver,  and  the  debenture-holders. 

Vaughan  Williams,  J.,  held  that  the  plaintiffs 
were  entitled  to  the  relief  they  sought  and  made  an 
order  accordingly. 

The  debenture-holders  appealed. 

Farwtll,  Q.C.,  and  W.  B.  Sheldon,  for  the  appeal. 
— The  consent  order  was  wrongly  set  aside.  The 
looms  were  fixed  without  the  authority  of  the  mill- 
owners  and  unfixed  before  the  mortgagees  took 
possession.  [Lindley,  L.J. — I  suppose  a  consent 
order  can  be  set  aside  on  the  ground  of  mutual 
mistake?]  No.  A  consent  order  is  as  good  as  an 
order  in  an  action :  In  re  South  American  and  Mexican 
Co.,  ante,  p.  131,  [1895]  1  Ch.  37;  Daniel's  Chanoery 
Practice,  1871,  Vol.  1,  p.  837.  It  is  just  as  if  the 
defendant  came  and  said,  ' '  I  might  have  brought  more 
evidence,  but  I  didn't":  Bradish  v.  Gee,  Amb. 
229  ;  Webb  v.  Webb,  3  Swans.  658 ;  Duranty's  case,  7 
W.  B.  70.  The  doctrine  of  mistake  never  goes  so 
far  as  to  extend  to  a  case  where  the  transaction  has 
been  carried  out  according  to  what  both  parties 
meant.  The  doctrine  applies  only  to  agreements 
where  the  language  does  not  carry  out  the  intention : 
Flower  v.  Lloyd,  27  W.  E.  496,  10  Ch.  D.  327, 
James,  L.J.,  at  p.  333 ;  Mexican,  &c,  Land  Co. 
(Limited),    LunoVs    case,    7  W.   E.    333 ;     Vadala  v. 
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Lawes,  38  W.  B.  594,  25  Q.  B.  D.  310;  Abouloff 
v.  Ovpenheimer  &  Co.  31  W.  R.  57,  10  Q.  B.  D.  295, 
Lord  Esher ;  Attorney-General  v.  Tomline,  26  W.  R. 
188,  7  Ch.  D.  388.  "  Agreement "  means  a  perfected 
agreement,  not  an  agreement  in  fieri  [LlNDLEY,  L.J. 
— In  Duranty's  case  the  mistake  was  on  one  side  only  :] 
Stewart  v.  Kennedy,  15  App.  Cas.  108,  38  W'  B.  Dig. 
179.  [Kay,  L.J.— What  do  you  say  to  rectifying  a 
settlement?  Lindley,  L.J. — It  is  more  difficult  to 
rectify  than  to  set  aside]  ;  Clayton  v.  Leach,  37  W.  B. 
663,  41  Ch.  D.  103  TLdtdley,  L.J.,  referred  to 
Bloomer  v.  Spittle,  20  W.  B.  435,  L.  B.  13  Eq.  427]  ; 
OkUl  v.  Whittaker,  2  Ph.  338 ;  Davenport  v.  Stafford, 
8  Beav.  523,  at  p.  532TLindley,  L.J.,  referred  to 
Trigge  v.  LavaUSe,  11  W.  B.  404,  15  Moo.  P.  0.  C. 
298,  9]  ;  Brooke  v.  Lord  Mostyn,  13  W.  B.  115  2  De 
G.  J.  ft  S.  373.  If  the  order  had  been  made  in  invi- 
turn,  court  would  not  have  reheard  case  on  it  being 
shown  that  Listers  had  removed  looms.  [Kay, 
L.J.,  referred  to  Bingham  v.  Bingham,  1  Ves.  sen. 
126  A  The  looms  were  never  fixed  with  the  authority 
of  Listers.  A  builder  cannot  deprive  me  of  my 
property  by  affixing  anything  contrary  to  my  orders : 
Wake  v.  HaU,  31 W.  B.  585,  8  App.JCas.  at  p.  202,  Lord 
Blackburn;  ITEyncourt  v.  Gregory,  15  W.  B.  186, 
L.  B.  3  Eq.  382,  A  mortgagor  while  in  possession  is 
entitled  to  the  fixtures,  and  may  deal  with  them  as 
he  thinks  fit:  Cumberland  Union  Banking  Co.  v. 
Maryport  Hematite  Steel  and  Iron  Co.,  40  W.  B.  280, 
[1892]  1  Ch.  415;  Gough  v.  Wood,  42  W.  B.  469, 
[1894]  1  Q.  B.  713.  This  was  a  compromise.  [Lind- 
ley, JU  J. — Where  is  there  any  evidence  as  to  that]. 

They  also  referred  to  Legge  v.  Croker,  1  Ball  ft  B. 
506 ;  Brownlie  v.  Campbell,  5  App.  925,  29  W.  B.  Dig. 
532 ;  Garrard  v.  Frankel,  30  Beav.  445  11  W.  B.  Ch. 
Dig.  28 ;  Boyd  v.  Shorrock,  16  W.  B.  102,  L.  B.  5 
Eq.  72 ;  Paget  v.  Marshall,  33  W.  B.  608,  28  Ch.  D. 
255. 

Cooper  Willis,  Q.C.t  and  Kershaw,  Q.C.  (for  the 
respondents),  were  not  called  upon. 

Lindley,  L.J. — An  order  was  drawn  up  by  con- 
sent. That  order  is  set  out  in  the  statement  of  claim 
in  the  present  action.  It  is  dated  the  17th  of 
October,  1892,  and  it  was  an  order  made  on 
the  summons  of  the  plaintiffs  in  the  debenture- 
holders*  aotion  which  had  been  served  on  the  bank. 
[His  lordship  read  the  order.]  Now  let  us  consider 
what  it  was  that  the  bank  were  consenting  to.  They 
consented  to  the  sale  of  these  looms,  which  everybody 
at  that  time  thought  were  Listers'  chattels,  and  not 
included  in  their  mortgage.  They  consented  to  that. 
Under  those  circumstances  the  looms  were  sold,  and 
the  reoeiver  has  got  the  money.  Since  then  it  has 
been  found  out  that  these  thirty-three  looms  had 
been  originally  screwed  down  and  fixed,  and  had  there- 
by become  the  property  of  the  mortgagees.  That  fact 
was  never  known  and  never  suspected  by  anybody. 
That  fact  having  been  discovered,  the  banking  company 
say  by  their  present  aotion,  "Set  aside  that  consent 
order  on  the  ground  that  it  was  made  under  a  common 
mistake,  and  instead  of  the  reoeiver  handing  over  the 
money  to  the  debenture-holders,  order  it  to  be  handed 
over  to  us."  Vaughan  Williams,  J. ,  has  made  an  order 
to  that  effect,  and  he  has  done  it  upon  this  ground.  He 
has  done  it  on  the  fact  that  that  oonsent  order  was 
made  by  mistake,  not  on  one  side,  but  common 
mistake  on  both  sides ;  that  there  is  jurisdiction  to  set 
it  aside ;  and  that  it  would  be  a  failure  of  justice  if  he 
did  not  rectify  that  mistake. 

Now  Messrs.  Lister  &  Co.  (Limited),  appeal,  and 
they  contend  that  that  order  is  wrong.  They  say 
first  of  all  that  there  is  no  jurisdiction  to  set  aside 
this  oonsent  order  upon  such  materials  as  we  have  to 
deal  with,  and  go  so  far  as  to  say  that  a  oonsent  order 


can  only  be  set  aside  on  the  ground  of  fraud.  I 
dissent  from  that  proposition  entirely.  A  consent 
order,  I  agree,  is  an  order,  and  so  long  as  it  stands  I 
think  it  is  as  good  an  estoppel  as  any  other  order.  1 
have  not  the  slightest  doubt  on  that  point,  but  that  a 
consent  order  can  be  impeached,  not  only  on  fraid, 
but  upon  any  grounds  which  invalidate  the  agree- 
ment it  expresses  in  a  more  formal  way  than  usual, 
I  also  have  not  the  slightest  doubt.  Now  if 
authority  for  that  be  wanted,  it  will  be  found  in  two 
oases  which  were  referred  to  in  the  course  of  the 
argument,  and  which  I  do  not  propose  to  examine  it 
any  length,  I  mean  the  cases  of  Davenport  v.  Staf- 
ford, and  Attorney-General  v.  Tomline.  The  only 
question  to  my  mind  on  this  point  of  setting  aside  t 
consent  order,  is  to  see  whether  the  agreement  upon 
which  it  was  based  can  be  invalidated  or  not  Of  , 
course,  if  that  agreement  cannot  be  invalidated,  the  ( 
consent  order  is  good.  If  it  can  be,  the  oonsent  order 
is  bad. 

Now  on  the  point  of  jurisdiction  let  us  see  wfast  | 
there  is  against  setting  aside  the  agreement.  How 
does  that  stand  ?  It  is  an  agreement  carried  oat  by 
payment  to  the  reoeiver — that  is  to  say,  he  sold  the 
things  under  that  agreement,  and  has  got  the  money; 
but  I  take  it  that  an  agreement  which  is  founded 
upon  ,a  common  mistake,  and  which  mistake  is 
impliedly  treated  as  a  condition  which  must  exist  m 
order  to  bring  the  agreement  into  operation,  can  be 
set  aside  formally,  if  neoessary,  or  treated  as  set 
aside  and  as  invalid  without  any  process  or  pro- 
ceedings to  do  so.  In  point  of  law  tne  moment  you 
have  got  rid  of  the  oonsent  order,  I  take  it  it  is  quits 
plain  an  action  would  lie  at  law  for  money  had  and 
received  at  the  instance  of  the  bank  against  tat 
reoeiver,  upon  the  ground  of  the  mutual  mistake,  or 
rather,  as  it  would  be  put  in  law,  of  a  total  failure  of 
consideration.  If  authority  for  that  be  wanted,  the 
oases  will  be  found  collected  in  the  ordinary  books  ob 
contract,  but  in  particular  Strickland  v.  Turner, 
7  Ex.  208.  That  related  to  the  sale  of  an  annuity, 
the  annuitant  having  died  shortly  before  the  sale  was 
executed.  It  was  a  sale  by  trustees,  who  were  ven- 
dors, and  the  purchaser  knew  nothing  about  tne 
death  of  the  annuitant.  The  money  was  paid  over, 
the  purchaser  brought  an  action  to  recover  it  back, 
and  it  was  held,  as  a  matter  of  course,  that  he  was  m 
entitled. 

On  the  same  principle  there  are  oases  in  equity,  of 
which  Bingham  v.  Bingham  may  be  referred  to  as  a 
leading  example,  in  which  an  agreement  to  purchase 
a  property  was  set  aside  and  the  money  restored,  upon 
the  ground  that  the  property  really  belonged  to  the 
man  who  had  professed  to  buy  it.  It  was  a  < 
mistake,  but  tne  transaction  was  set  aside.  I 
aware  that  Bingham  v.  Binaham  has  been 
criticized,  and  in  some  of  the  earlier  editions  of 
St.  Leonard's  book  on  Vendors  and  Purchasers 
seemed  to  think  there  was  something  wrong;  aboet 
it.  In  his  later  editions  he  changed  bis  opinx*; 
and  Bingham  v.  Bingham  was  carefully  examined  M 
the  House  of  Lords  in  Cooper  v.  Phibbs,  15  W.  B» 
1049,  L.  B.  2  H.  L.  149,  and  was  distinctly 
affirmed.  The  principle  of  it  was  assented 
and  laid  down  to  be  correct,  and,  in  a  still 
case,  of  Jones  v.  Clifford,  24  W.  B.  979, 
Ch.  D.  779,  Hall,  Y.C.,  again  went  through  tan 
whole  of  the  cases  relied  on,  and  oame  to  the 
elusion  that  Bingham  v.  Bingham  was  sound  law. 
I  understand  the  case  I  cannot  conceive  on 
ground  there  should  be  any  question  of  its  soi 
It  appears  to  me  in  perfect  accordance  with 
settled  principles  of  law,  both  of  this  oounf 
all  civilized  oountries  as  far  as  I  know, 
there  is  no  difficulty,  so  far  as  I  oan  see,  either 
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getting  rid  of  the  consent  order  or  in  getting  rid  of 
the  agreement  as  based  upon  a  mistake  common  to 
both  parties— a  mistake  of  this  nature,  that  both 
parties  thought  and  believed  that  these  thirty-three 
looms  never  had  been  fixed  at  all,  whereas  in  fact 
tbey  had.  It  was  a  common  mistake  of  fact,  on 
which  mistake  the  agreement  under  which  the  receiver 
received  the  money,  was  based. 

Now  1  pass  to  another  point,  which  was  Mr. 
Sheldon's.  He  said  this  was  a  compromise.  He  says 
there  were  thirty-five  of  these  looms,  and  the  real 
arrangement  was,  not  that  the  thirty- three  should  be 
sold  upon  the  common  mistake  I  have  alluded  to,  but 
that  there  was  a  sort  of  arrangement  of  this  kind, 
that  Lister  &  Co.  claimed  all  the  thirty-five,  and  the 
bank  said  :  ••  Give  us  two ;  there  are  two  screwed 
down  " ;  and  Listers  said  :  "  You,  the  bank,  may  have 
two,  but  give  us  the  balance."  If  that  had  been  the 
true  arrangement,  the  aspect  of  the  case  would  have 
been  totally  different.  This  part  of  the  case  was 
carefully  considered  by  Vaughan  Williams,  J.,  and 
he  finds  that  upon  the  facts,  and,  I  think,  after 
seeing  the  evidence  of  Mr.  Taylor,  who  said  distinctly 
that  there  never  was  any  such  give  and  take  arrange- 
ment at  all,  it  would  be  impossible  to  adopt  that 
new  of  the  transaction.  There  was  no  compromise 
fct  alL     It  was  simply  an  oversight. 

Then  it  was  said,  supposing  that  be  so,  still  these 
ooms  were  unfixed  before  the  mortgagees  took 
uesesaion,  and  on  the  authority  of  The  Cumberland 
Inion  Banking  Co.  v.  The  Maryport  Hematite  Iron 
*d  Steel  Co.,  and  Oough  v.  Wood  that  is  sufficient,  and 
he  mortgagees  cannot  claim.  The  answer  to  that  is 
his.  This  issue  turned  on  the  view  rightly  or 
Tongly — I  do  not  pause  to  consider  that  now— that 
le  chattels  were  unfixed  and  properly  unfixed  on 
le  implied  authority  given  by  the  mortgagees. 
hey  were  not  unfixed  in  the  ordinary  course  of 
ade  or  anything  of  that  kind,  but  they  were 
nfixed  really  on  purpose  to  prevent  the  mortgagees 
aiming  them.  The  proposition  as  to  inferring  an 
rthority  on  the  part  of  the  mortgagees  or  an  implied 
tthority  on  the  part  of  the  mortgagees  to  unfix 
em,  or  to  come  to  the  conclusion  that  they  were 
tfixed  in  the  ordinary  course  of  trade  for  the 
trpose  of  being  replaced  by  others,  is  untenable. 
mgh  v.  Wood  really  does  not  apply  to  the  case  at 

F  do  not  think  there  is  any  other  point  of  real 
portance.  It  appears  to  me  that  the  appeal  breaks 
srn  in  every  direction  and  that  it  must  be 
missed,  with  costs. 

!«OF£S,  L.J. — I  am  of  the  same  opinion.  There 
two  questions  that  arise  in  this  case.  The  first  iat 
i  tibe  court  set  aside  a  consent  order  which  has 
D  passed  and  drawn  up  ;  and,  secondly,  are  these 
ty- three  looms  fixtures?  I  will  deal  with  the 
stion.  first  whether  they  are  fixtures,  because  if  the 
ns  sure  not  fixtures  the  consent  order  would  be 
it  svnd  there  would  have  been  no  mutual  or 
moo  mistake.  Are  the  thirty -three  looms  fixtures  ? 
leaxmed  judge  found  they  were  so  fixed  to  the 
Eaolcl  as  to  become  part  of  it.  I  am  of  opinion 
lesvreed  judge  was  right.  The  conclusion  I  draw 
i  -ttte  evidence  is  this,  that  the  machines  were 
[  to  planks,  that  the  planks  were  fixed  to  the 
in  such  a  way  as  to  prevent  the  machines  when 
se  xnoving  either  laterally  or  vertically.  The 
us*  of  the  screws  raise  to  my  mind  the  idea  of 
*£oxm,  or  intention  on  the  part  of  those  placing  the 
ones  where  they  were  placed  to  so  fix  them  in 
ioxi.  so  that  they  would  adhere  to  the  soil.  This 
fe^  -view  that  the  learned  judge  took,  and  in  my 
pga.  £*  was  the  right  view. 


But  it  was  said  during  the  course  of  the  argument 
that  even  assuming  all  that,  what  was  done  by  the 
manufacturers — namely,  the  annexation — was  done 
without  the  knowledge  of  the  defendants  and  without 
their  authority,  and  must  therefore  be  disregarded. 
I  cannot  adopt  that  contention.  As  I  said  during  the 
course  of  the  case,  if  I  order  a  carpenter  to  come  into 
my  room  and  fix  a  bookcase  for  me,  and  in  the  course 
of  so  fixing  it  he  fixes  it  in  such  a  way  that  it  becomes 
annexed  to  the  freehold,  it  appears  to  me  that  I, 
telling  him  to  make  a  good  job  of  it  or  to  fix  it  pro- 
perly, could  not  be  heard  to  say  that  that  was  not 
done  with  my  authority,  and  that,  therefore,  annexa- 
tion must  be  entirely  disregarded,  and  that  it  does 
not  become  part  of  the  freehold.  That  is  very  much 
-this  case,  because,  as  appears  from  the  evidence  of 
Mr.  Illingworth,  who  was  the  maker  or  manufac- 
turer, they  were  told  by  Listers  to  place  these 
machines  in  situ  and  to  make  a  good  job  of  them, 
and,  acting  on  that,  they  placed  the  machinery  in  the 
way  that  I  have  endeavoured  to  describe.  I  think, 
therefore,  that  it  cannot  be  contended  but  that  these 
thirty-three  looms  were  fixed  to  the  soil  in  such  a 
way  as  to  pass  to  the  mortgagees. 

Then  it  is  said  there  was  a  consent  order  which  was 
drawn  up  and  passed,  and  that  the  court  has  no  juris- 
diction to  set  it  aside.  Now  it  appears  to  me  that  the 
two  cases  which  have  been  referred  to  are  sufficient 
authority  to  show  that  it  can  be  set  aside.  One  was  the 
case  alluded  to  by  Lindley,  L.J.,  of  Davenport  v.  Staf- 
ford >  and  the  other  The  Attorney -Qerteral  v.  Tomline, 
and  the  law  seems  to  be  this :  that  a  consent  order  may 
be  set  aside  for  the  same  reasons  as  those  on  which  you 
may  set  aside  an  agreement.  It  appears  to  me  directly 
a  common  mistake  is  established  you  can  set  aside  an 
agreement.  It  cannot  be  contended  here,  I  think, 
that  there  was  not  a  common  mistake.  I  rather 
understood  it  was  admitted  that  both  parties  honestly 
believed  that  these  thirty-three  looms  were  loose 
chattels  at  the  time  the  consent  order  was  made. 
But  then  it  is  said  that  the  true  nature  and  oharacter 
of  this  transaction  is  that  it  was  a  compromise.  Now 
the  order  to  my  mind  points  in  the  other  direction. 
I  rather  conclude  that  the  transaction  was  this  :  that 
the  one  party  was  satisfied  that  the  two  looms  were 
fixed  to  the  soil  and  the  other  party  was  satisfied  that 
the  thirty-three  were  not  fixed  to  the  soil,  and  acting 
on  that,  not  in  any  give  or  take  way,  but  merely  act- 
ing on  this  belief  in  that  respect,  they  proceeded  to 
this  consent  order. 

Another  point  was  made — namely,  that  these  thirty- 
three  looms  were  unfixed  before  the  mortgagee  took 
possession,  but  as  has  been  pointed  out  with  reference 
to  the  case  that  was  relied  upon,  that  case  proceeded 
upon  the  ground  that  they  were  unfixed  by  the 
implied  authority  of  the  mortgagees ;  and  there  is  also 
this  observation  to  be  made,  that  whereas  in  that  case 
it  might  be  said  that  they  were  removed  in  that  way, 
that  cannot  be  said  in  the  present  case.  I  have  come 
to  the  conclusion,  therefore,  that  the  learned  judge 
was  right  in  his  judgment  in  every  respect,  and  I 
therefore  think  the  appeal  should  be  dismissed. 

Kay,  L.J. — I  will  add  a  few  words  on  my  own 
behalf,  because  one  of  the  questions  raised  in  this  case 
is  of  very  considerable  importance.  It  was  denied  in 
argument  that  the  court  had  any  jurisdiction  what- 
ever to  set  aside  the  consent  order  except  in  the  case 
of  fraud. 

Now  what  is  a  consent  order  ?  After  all  it  is  only 
the  order  of  the  court  carrying  out  an  agreement 
between  the  parties.  Supposing  the  order  out  of  the 
way  and  the  agreement  only  to  exist,  there  can  be  no 
sort  of  doubt  that  the  agreement  could  be  set  aside, 
not  merely  for  fraud,  "but  in  case  it  was  based  upon  a 
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mistake  of  material  fact  which  was  common  to  all  the 
parties  to  it.  Then  if  you  may  set  aside  an  agreement 
on  that  ground,  why  should  you  not  be  able  to  set 
aside  such  an  agreement  simply  because  an  order  has 
been  founded  upon  it  P 

It  seems  to  me  both  on  principle  and  on  authority 
when  once  you  find  the  agreement  has  been  come  to 
between  parties  who  were  under  a  common  mistake 
of  a  material  fact  you  may  set  aside  that  agreement, 
and  this  court  has  ample  jurisdiction  to  set  aside  the 
order  founded  upon  that  agreement.  Of  course,  if 
the  order  had  been  acted  upon  by  them,  and  third 
parties'  interests  had  intervened,  and  so  on,  difficulties 
might  arise,  but  nothing  of  that  kind  occurs  here. 
Here  we  have  got  simply  the  parties  to  this  agree- 
ment and  order  before  us.  No  one  else  seems  to  have 
obtained  any  kind  of  interest  under  it,  and  therefore 
it  seems  to  me  that  if  it  be  made  out  that  it  proceeded 
upon  the  oommon  mistake  of  a  material  fact  there  is 
ample  jurisdiction  in  the  court  to  set  it  aside. 

Then  did  it  or  did  it  not  P  The  only  bodies  or 
persons  who  were  parties  to  this  agreement  and  this 
consent  order  for  this  purpose  were  the  original 
mortgagees  and  the  subsequent  debenture-holders. 
The  question  was,  Which  of  the  looms  that  were  in 
the  mortgaged  property  were  in  the  nature  of  fix- 
tures. It  was  agreed  that  two  were,  and  it  was 
agreed  that  thirty-three  were  not,  but  as  to  the  thirty- 
three  there  does  not  seem  to  have  been  any  dispute 
or  contest  whether  they  were  fixtures  or  not. 
Experts  went  down  and  examined  what  the  condition 
of  things  was,  and  found  that  these  thirty-three 
looms  were  completely  loose.  Therefore  they  came 
to  the  conclusion  that  they  never  had  been  fixed,  and 
they  were  not  treated  as  fixtures  at  all.  That  was 
not  the  fact.  The  fact  was  that  they  had  been 
fixtures  just  as  much  as  the  two  that  were  treated  as 
fixtures.  I  will  not  say  any  more  on  the  question  of 
whether  they  were  fixtures  or  not.  On  the  whole  I 
think  the  learned  judge  came  correctly  to  the  con- 
clusion that  they  had  been,  owing  to  the  manner  in 
which  they  were  fixed  to  the  floor  as  much  fixtures 
as  the  two  which  it  was  agreed,  must  be  treated  as 
fixtures. 

But  then  this  point  was  raised.  It  was  said,  true 
they  may  have  been  at  one  time  fixtures,  but  if  they 
were,  they  were  never  fixed  by  the  authority  of  the 
mortgagors  who  were  in  possession,  but  it  was  an 
accidental  thing  done  without  any  authority  from 
them  at  all.  How  stand  the  facts  P  As  far  as  I  can 
make  out  they  certainly  had  when  this  question  was 
about  to  arise  been  fixed  to  the  floor  for  some  months, 
probably  eighteen  months.  During  all  that  time  the 
mortgagors  were  in  possession,  and  it  certainly 
would  be  very  difficult  to  persuade  me  that  they 
must  be  treated  as  being  entirely  ignorant  of  the  fact 
that  these  looms  were  Sxed  to  the  floor  of  their  own 
mill.  But  when  I  come  to  look  at  the  evidence  I 
find,  as  I  understand  the  evidence,  that  they  were 
in  fact  affixed  by  the  workmen  of  the  mortgagors  of 
of  this  company.  Mr.  Lister  told  the  workmen  to 
make  a  firm  job  of  it,  and  in  pursuance  of  those 
general  instructions  what  the  workman  did  was  to  lay 
down  the  planks  on  the  floor  to  strengthen  the  floor, 
which  planks  were  nailed  down  to  the  joists  of  the 
floor,  and  then  upon  those  planks  were  fixed  the 
looms  by  screwing  into  the  slots  in  the  feet  of  the 
looms  these  screws  that  have  been  spoken  of  which, 
as  to  the  two  looms  which  were  admitted  to  be  fix- 
tures had  heads  wide  enough  to  extend  beyond  the 
width  of  the  slot  itself,  and  so  to  hold  those  two 
looms  down  vertically  as  well  as  to  prevent  them 
sliding  horizontally.  As  to  the  thirty-three  the 
evidence  is  clear  they  would  have  done  for  them 
exactly  the  same  if  they  had  had  screws  with  heads 


of  that  same  size,  but  they  had  not,  though  they 
to  have  had  plenty  of  screws  with  heads  of  a  smaller 
size,  that  is,  as  I  understand,  heads  of  such  a  size 
that  they  would  slide  up  and  down  in  the  slots.  In 
order  to  prevent  that,  they  put  under  the  heads  of 
each  of  these  smaller  screws  a  washer  of  iron  which 
extended  beyond  the  sides  of  the  slot  and  which  made 
them  for  this  purpose  precisely  equivalent  to  the 
larger  screws  that  fasten  down  the  two.  That  that 
was  done  by  the  authority  of  the  mortgagors  seemt 
to  me  upon  the  evidence  to  be  beyond  the  possibility 
of  reasonable  question.  I  therefore  think  there  was  a 
mistake  of  fact,  and  of  a  material  fact  which  was 
oommon  both  to  the  mortgagees  and  to  the  deben- 
ture-holders between  whom  this  agreement  wai 
made  and  on  whose  behalf  this  consent  order  vai 
made.  The  mortgagees  were  induced  to  consent  by 
ignoranoe  of  this  material  fact,  which  also  the  other 
side  were  ignorant  of.  That  seems  to  me  to  enable 
this  court  to  deal  with,  and  to  have  enabled  the 
learned  judge  in  the  oourt  below  to  deal  with,  the 
consent  order  as  he  did  deal  with  it— namely,  to  say 
that  the  agreement  upon  which  it  was  founded  was 
based  upon  a  oommon  mistake  of  a  material  fact, 
and,  therefore,  that  there  was  jurisdiction  to  set  that 
agreement  aside,  and  consequently  to  set  aside  the 
order  which  was  founded  upon  it 

But  then  it  was  argued  or  suggested  to  some 
extent  by  Mr.  Far  well  and  urged  more  strenuously 
by  his  junior  that  this  was  a  compromise.  A  ©t 
promise  means  if  there  is  a  question  of  doubt  and 
parties  agree.  "  We  will  not  try  it  out  but  we 1 
settle  it  between  ourselves  by  a  give  and  take  arras 
ment."  I  quite  agree  if  that  was  so  it  would 
extremely  difficult  to  interfere  with  the  order, 
was  there  ever  any  doubt  as  to  these  thirty-thri 
looms  P  Did  either  of  the  parties  consider  they 
fixtures  P  They  did  not.  There  never  was  any 
doubt  at  all,  and  therefore  there  certainly  wa 
settlement  of  any  doubt  of  that  kind.  I  cannc 
that  in  this  case  there  is  any  element  of  a  compromisi 
It  seems  to  me  that  that  argument  fails  in  point  ( 
fact,  because  there  was  no  question  of  doubt  as  I 
these  thirty-three  looms  which  was  comprised  by  H 
arrangement  that  was  made. 

Then  it  was  suggested   that  this   was  one 
arrangement  and  that  this  was  only  a  part  < 
large    arrangement.       We    have    looked    into 
evidence  with  regard  to  that,  and  as  between 
mortgagees  and  the  mortgagors  I  can  find 
like  an  arrangement  except  as  to  the  thirty-five 
and  that  arrangement,  so  far  as  it  waa  made,  I 
dealt  with  already  and  have  come  to  the  oonel 
that  it  proceeded  upon  a  mistake  of  material  fiaot 
Then  the  oases  of  Oough  v.   Wood  and  the  " 
'port  Hematite  Iron  case  were  referred  to  as 
the  argument  that  even  if  they  had  at  one 
fixtures,  yet  before  the  mortgagees  took 
the  mortgagors  had  a  right  to  remove 
between  mortgagor  and  mortgagee,  I  simply 
from  that  proposition  entirely,  and  if  those  a 
examined  and  at  any  rate  if  the  case  before  this 
is  examined — Oough  v.  Wood — it  will  be  found 
it  proceeded  absolutely  and  entirely  upon,  tma, 
from  the  circumstances  of  that  particular  c 
mortgagees  must  be  taken  to  have  assented 
which  the  mortgagors  did  in  removing  the 
before  they  took  possession.    Here  there  is 
tence  for  saying  that.    This  was  not  a  removal 
looms  in  the  course  of  the  trade  of  the  m< 
and  as  a  legitimate  act  of  that  trade.    The 
in  the  case  of  Oough  v.  Wood  was  that  of  a 
man  who,  in  carrying  on  his  business,  removed 
which  had  been  planted  in  the  soil  for  the  purpoi 
selling  them,  and  converted  them  into  ^ntt-1* 
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•did  them.  That  would  be  a  proper  thing  to  do  in 
carrying  on  his  business.  But  there  is  nothing  of 
that  kind  here.  Therefore,  I  think  those  oases  do 
not  support  the  argument  attempted  to  be  founded 
upon  them,  and  on  the  whole  I  agree  with  the  de- 
euion  of  the  learned  judge  in  the  court  below.  I 
think  this  appeal  fails,  and  that  it  must  be  dismissed, 
with  costs. 

Appeal  dismissed. 

Solicitors,  Bamsden,  Badcliffe,  A  Co.,  for  Bamsden, 
fykes,  A  Bamsden,  Huddersfield;  Iliffe,  Henley,  A 
Sweet,  for  Laycock,  Dyson,  A  Laycock,  Huddersfield. 


May  1. 


fttgfl  ©out!  of  gturtice. 

Chan.  Div.  i 
Chitty,  J.  J 

In  re  Crowther,  Midolby  v.  Crowthbr.  (a.) 
WW— Trust  for  sale— Power  to  postpone— Profits  of 
business  pending  sale — Direction  as  to  interim  income 
— Capital  or  income* 

A  testator  devised  and  bequeathed  his  real  and  per- 
tonal  estate  upon  trusts  for  sale,  conversion,  and  invest- 
went  of  the  proceeds  upon  trust  for  his  wife  during  her 
life,  and  after  her  death  for  his  children  attaining 
twenty-one.  He  empowered  his  trustees  to  postpone  the 
tale  of  his  real  estate  and  the  conversion  of  his  personal 
estate  for  such  period  as  to  them  should  seem  expedient, 
and  directed  that  until  such  sale  and  conversion  the 
income  should  belong  to  the  persons  who  would  be  en- 
UOed  under  the  trusts  to  the  moneys  arising  from  sale 
and  conversion  or  the  income  from  those  monies  [as  the 
am  might  require),  if  such  sale  and  conversion  had 
actually  taken  place.  The  testator  at  his  death,  in  1 872, 
wot  engaged  in  a  business,  which  was  carried  on  by  the 
executors  and  trustees  until  the  death  of  the  widow  in 
1894,  and  the  profits  had  been  paid  to  her  as  annual 


Held,  that  the  widow  was  entitled  to  the  whole  of  the 
profits  as  income. 

In  re  Chancellor,  Chancellor  v.  Brown,  32  W.  B. 
465,  26  Ch.  D.  42,  distinguished. 

Action  and  motion  for  judgment. 

The  testator,  who  was  engaged  in  the  businesses  of 
a  rope  and  twine  manufacturer  and  general  shop* 
taper,  by  his  will  dated  the  10th  of  February,  1872, 
after  making  certain  bequests  of  furniture  and  other 
domestic  effects,  bequeathed  all  other  his  personal 
estate,  and  devised  all  his  real  estate  to  his  wife  Mary 
Crowther,  the  defendant  Thomas  Crowther,  and 
William  Crowther,  upon  trusts  for  sale  and  oonver- 
■on  and  investment  of  the  proceeds. 

And  the  testator  empowered  his  trustees  to  post- 
pone or  delay  the  sale  of  his  said  real  estate  and  the 
emersion  of  his  said  residuary  personal  estate  or  any 

£  thereof ,  respectively,  for  such  period  as  to  them 
Id  seem  expedient,  and  directed  that  until  such 
ale  and  conversion  the  inoome  arising  therefrom 
should,  from  the  time  of  his  decease,  belong  to  and 
he  received  by  the  person  or  persons  who  would  be 
•titled,  under  the  trusts  thereinafter  contained,  to 
the  moneys  arising  from  such  sale  and  conversion,  or 
fe  income  arising  therefrom  (as  the  oase  might 
najure)  if  such  sale  and  conversion  had  actually  taken 

&,    The  trust  funds  and  securities  were  to  be 
upon  trust  for  the  testator's  wife  during  her 


(«.)  Reported  by  J.  F.  Walst,  Esq.,  Barrister- 
at-Law. 


^ife,  and  after  her  death  for  his  children  attaining  the 
age  of  twenty  years  or  marrying  under  that  age, 
and  if  more  than  one  in  equal  shares,  but  subject, 
nevertheless,  as  to  the  shares  of  suoh  of  his  ohildren 
as  were  daughters,  to  the  trusts  thereinafter  con- 
tained, which  were  the  usual  trusts  in  favour  of 
daughters  and  their  ohildren.  And  the  testator 
appointed  the  said  Mary  Crowther,  the  defendant 
Tnos.  Crowther,  and  the  said  Win.  Crowther,  trustees 
and  executors  of  his  will. 

The  testator  died  on  the  12th  of  November.  1872, 
and  his  will  was  shortly  afterwards  proved  by  his 
executors. 

The  executors  and  trustees  carried  on  the  general 
shopkeeper  business,  in  which  the  testator  was 
engaged  at  the  time  of  his  death,  in  conjunction  with 
his  partner,  William  Crowther,  in  the  rope  and  twine 
making  branch,  at  a  profit  until  the  widow's  death  in 
1804,  and  the  profits  had  been  paid  to  her  as  annual 
income. 

This  action  was  brought  by  a  grandchild  of  the 
testator,  entitled  to  a  share  of  capital,  for  a  declaration 
that  the  excess  beyond  4  per  cent,  of  the  profits  of 
the  business  during  the  twenty-two  years  since  the 
testator's  death  should  be  accounted  for  as  part  of  the 
capital  of  the  estate. 

Byrne  Q.C.  and  Tanner,  for  the  plaintiff. 

Fat-well,  Q.C.  and  J.  G.  Wood,  for  the  defendants. 

The  oases  cited  were  In  re  Chancellor,  Chancellor  v. 
Brown,  32  W.  B.  465,  26  Ch.  D.  42 ;  In  re  Norrington, 
Brindley  v.  Partridge,  28  W.  B.  711,  13  Ch.  D.  654 ; 
Brown  v.  GeUaUy,  15  W.  B.  1188,  L.  B.  2  Ch.  App. 
751 ;  and  Kirkman  v.  Booth,  11  Beav.  273. 

Chitty,  J.,  after  stating  the  above  facts  and 
reading  the  material  parts  of  the  testator's  will,  con- 
tinued :— The  question  to  be  determined  is  whether 
the  trustees  were  authorized  by  the  will  to  carry  on 
the  business. 

It  is  said  for  the  plaintiffs  that  there  has  been  a 
breach  of  trust.  There  is  no  allegation  of  loss  there- 
by to  the  estate,  the  value  of  the  business  has  admit- 
tedly increased  since  the  testator's  death.  But  it  is 
said  that  the  power  to  postpone  does  not  mean  a 
power  to  postpone  for  suoh  period  as  the  trustees  may 
deem  expedient,  but  there  is  a  limit  arising,  to  use  the 
expression  of  James  and  Thesiger,  L.J  J.,  in  In  re 
Norrington,  out  of  an  artificial  rule  of  the  Court  of 
Chancery.  The  power  of  postponement  is  said  to  be 
for  the  purpose  of  selling,  not  of  carrying  on  the 
business.  It  seems  an  extraordinary  thing  that  there 
should  be  an  arbitrary  rule  for  inserting  words  in  a 
provision  so  express  in  its  terms  as  this  is.  The 
testator  says,  My  trustees  may  postpone  the  sale  as 
long  as  they  think  expedient,  the  court  is  to  say,  No, 
the  trustees  are  not  entitled  to  postpone  selling  as 
long  as  they  think  expedient,  the  meaning  is  that 
the  year  which  the  law  allows  may  be  extended  for 
some  short  additional  period  to  two  or  three  years, 
with  a  view  to  effecting  a  sale  at  the  end  of  that 
limited  time. 

As  soon  as  the  estate  is  divisible  the  power  to  post- 
pone, of  course,  comes  to  an  end.  why  the  clause 
should  not  be  read  as  authorizing  the  carrying  on  of 
the  business  meanwhile,  for  the  benefit  of  the  estate, 
I  am  at  a  loss  to  understand.  The  power  to  post- 
pone involves  power  to  carry  on  the  Dusiness  in  the 
meantime,  In  re  Chancellor,  per  Fry,  L. J.  So  long 
then  as  the  trustees  postpone  the  sale,  they  may  law- 
fully carry  on  the  business.  So  long  as  they  carry 
on  the  business,  the  profits,  being  income  of  uncon- 
verted property,  are  to  be  treated  as  annual  inoome 
for  all  the  purposes  of  the  will,  and  pass  to  the  person 
entitled  to   such   inoome   under  the  will.    In  my 
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opinion  I  should  be  inventing  a  trap  to  catch  unwary 
trustees,  if  I  were  to  hold  that  the  effect  of  this 
provision  was  to  give  some  ill-defined  limited  power 
of  postponing  to  some  period  other  than  that  which 
the  trustees  thought  expedient. 

In  In  re  Chancellor,  which  was  relied  on  for  the 
plaintiff,  executors  carried  on  their  testator's  business 
at  a  profit  for  nearly  two  years,  before  selling  it,  and 
it  was  only  necessary  to  decide  that  postponement  of 
the  sale  for  the  period  there  was  justified,  and  that 
the  interim  profits  belonged  to  the  tenant  for  life,  and 
the  case  before  me  is  in  no  way  concluded  by  that 
decision,  or  the  other  authorities  cited  in  argu- 
ment. 

The  plaintiff  accordingly  fails,  and  I  hold  that  the 
whole  of  the  profits  were  properly  treated  as 
income. 

Judgment  for  defendants. 

Solicitors,  Elliott  &  Ash,  for  H.  H.  Steward,  Bir- 
stall ;  Flower,  Nussey,  &  Fellowes,  for  Carr  &  Cadman, 
Gomer8al. 


Chan.  Div.    I 
Kekewich,  J.  J 


May  30. 


Crosland  v.  Wbigley.  (a.) 

Insurance,  Life — Benefit  of  wife  and  children — Foreign 
assurance  company — Lex  loci  contract &s— Lex  loci 
solutionis. 

A  policy  of  insurance  on  the  life  of  a  husband  for  the 
benefit  of  his  wife  and  children  was  effected  by  an 
Englishman  domiciled  in  England  through  the  English 
branch  of  an  insurance  company  which  carried  on  busi- 
ness in  New  York. 

Held,  that  the  policy  must  be  construed  in  accordance 
with  the  law  of  the  place  of  domicile  of  the  insuring 
parties. 

Mr.  E.  Skilbeck  insured  his  life  for  the  benefit  of 
his  wife  and  children  in  the  Equitable  Life  Assurance 
Society  of  the  United  States,  whose  principal  office 
was  in  New  York.  The  moneys  assured  was  expressed 
to  be  payable  to  "  Eliza  Jane  Skilbeck,  wife  of 
E.  Skilbeck,  for  her  sole  use  if  living,  in  conformity 
with  the  statute,  and,  if  not  living,  to  the  children  of 
said  E.  Skilbeck  or  their  guardian  for  their  use,  or  if 
there  be  no  such  children  surviving,  then  to  the 
executors,  administrators,  or  assigns  of  said  E. 
Skilbeck." 

At  the  time  of  the  assuranoe  being  effected  the 
said  E.  Skilbeck  had  two  children  (daughters J  only, 
one  of  whom  died  in  his  lifetime,  and  the  plaintiff 
was  her  legal  personal  representative.  E.  J.  Skil- 
beck predeceased  her  husband.  The  Assurance  com- 
ry  paid  the  moneys  assured  to  the  defendant, 
A.  Wrigley,  who  was  the  surviving  daughter. 
The  assured  was  an  Englishman  domiciled  in  York- 
shire. 

This  was  an  action  whereby  the  plaintiff,  as  legal 
personal  representative  of  the  deceased  daughter, 
claimed  one-half  of  the  moneys  assured,  and  the 
questions  raised  were  whether  the  provisions  of  the 
policy  must  be  oonstrued  according  to  the  law  of  tbe 
State  of  New  York,  the  domicile  of  the  company,  or 
according  to  the  law  of  England,  where  the 
assuranoe  moneys  were  to  be  paid,  and  also  whether, 
according  to  the  law  of  the  country  which  governed 
the  contract,  the  two  daughters  shared  as  tenants  in 
common  or  were  joint  tenants,  or  whether  the  chil- 
dren entitled  to  share  in  the  assurance  moneys  were 


only  such  as  survived  the  assured,  the  effect  of  whkh 
latter  construction  would  be  to  vest  the  whole  pro- 
perty in  the  defendant. 

Marten,  Q.C.,  and  Vaughan  Hawkins,  for  the  plain- 
tiff, cited :  In  re  Vf  hite's  Trusts,  John.  656, 8  W.  E.  Dig. 
102  ;  Ex  parte  Dever,  18  a  B.  D.  660,  35  W.  E.  Dig. 
96;  Hamlyn  v.  Talieker  Distillery,  [1894]  A.  C.  202; 
Jacobs  v.  Gridit  Lyonnais,  32  W.  E.  761,  12  a  B.  D. 
589 ;  In  re  Missouri  Steamship  Co.,  37  W.  B.  696, 41 
Oh.  D.  321 ;  Chatenay  v.  Brazilian  Submarine  Tit- 
graph  Co.,  39  W.  E.  65,  [1891]  1  Q.  B.  79  ;  P.  *0. 
Steam  Navigation  Co.  v.  Shand,  13  W.  B.  1<H9,  |< 
Moore  P.  0.  (N.  S.)  272. 

Renshaw,  Q.C.,  and  W.  A.  Peck,  for  the  defends^ 
cited :  In  re  Seyton,  Seyton  v.  Satterthwaite,  35  W.  BY 
373,  34  Ch.  D.  511 ;  In  re  Davies  Policy  Trust*  r" 
1  Ch.  90,  40  W.  E.  Dig.  141. 

Kekewioh,  J.— The  broad  rule  is  that  the 
of  the  country  where  the  contract  is  made  pt» 
sumably  governs  the  construction  of  the  oontrsol 
but  from  this  rule  there  can  be  large  departures,  is 
for  instance,  where  it  is  governed  by  the  Ux 
solutionis.  It  may  be  that  the  assuranoe  conn; 
intended  that  they  should  have  a  discharge  accord^ 
to  the  law  of  their  own  country,  though  the  benefit 
the  distribution  should  be  decided  according 
PWIiuli  law.  I  do  not  think  that  it  could 
held  to  be  the  intention  of  the  parties  that  I 
contract  ought  to  be  construed  according  to 
law  of  the  domicile  of  the  company.  There  is  i 
little  evidence  here  of  the  constitution  of  the  a 
pany  or  the  law  governing  it.  In  each  of 
States  of  the  American  Union  the  law  difl 
Though  to  a  large  extent  the  law  of  the  vaa 
States  is  very  similar  to  that  by  which  we 
governed,  in  some  respects  there  is  a  great 
genoe  —  e.g.,  in  various  branches  of  shi] 
mercantile  law.  There  may  also  be  large 
as  to  the  status  of  legitimate  children,  their  guarsjl 
ship,  &c. ;  questions  which  enter  largely  into 
case.  It  is  difficult  to  arrive  at  a  conclusion  *' 
gentleman  resident  here  with  his  wife  and 
should  make  a  post-nuptial  settlement  to  be  go1 
by  the  law  of  the  domicile  of  the  assurance  con  ^ 
In  my  opinion  the  parties  intended  the  contrast 
be  construed  according  to  the  law  of  the  plaer 
domicile  of  the  parties  insuring,  and  I  hold  that 
children  surviving  meant  the  children  surviving 
insured,  and  that,  as  only  one  child  was  then  *~ 
she  was  absolutely  entitled. 

Solicitors,  Bamsden,  Badcliffe,  &  Co.,  tar 
Sykes,  &  Bamsden,   Huddersfield;    Ilifft,    Hi 
Sweet,  for  haycock,' Dyson,  cfc  Laycock,  Hud< 
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(a.)  Eeported  by  F. 


T.  Duka,  Esq.,  Barrister-at- 
Law. 


Chan.  Div. 
Eomer,  J 

Johnson  v.  George  Newnes  (Looted). 

Copyright  —  Periodical  —  Series    of    separate 
under  one  general  heading — Author,  when  e*A 
sue — Publication  in  periodical  only,  not  _  ^         ^ 
Registration,  when  sufficient —"  Book" —  Gqqsi 
Act,  1842  (5  &  6  Vict.  c.  45),  **.  2,  3,  18,  19. 
A.  published  in  a  periodical  a  series  of  shot 
under  one  general  heading,  under  an  arrangement 
the  proprietors  that  he  should  be  entitled  to 
publish  the  stories  when  the  series  in  the 
completed.     A.  registered  the  general  heading 


(a.)  Eeported  by  C.  Herbert  Browh,  Esq., 
rister-at-Law, 
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High  Coubt. 


the  date  of  first  publication  as  the  date  when  the  first 
story  appeared,  B.  publislied  a  copy  of  one  of  the 
dories,  which  appeared  more  than  two  months  after  such 
dak. 

Held,  (1)  that  the  copyright  in  the  whole  aeries  woe  in 
A. ;  (2)  that  A.  could  sue  B.  for  infringement  without 
having  published  his  stories  apart  from  the  periodical ; 
(3)  that  the  registration  of  the  general  heading,  with 
the  date  as  above  stated,  entitled  A.  to  sue  in  respect  of 
any  subsequent  story  of  the  series  under  section  19  of  the 
Copyright  Act,  1842. 

Trial  of  action. 

The  plaintiff,  Henry  Thomas  Johnson,  wrote,  under 
the  general  heading  "  Birds  of  the  Night,"  a  series  of 
short  stories  depicting  nocturnal  experiences  in 
Loudon.  These  stories  had  but  a  slight  connection 
with  eaoh  other,  and  bore  separate  names,  and  were 
printed  from  time  to  time  in  a  newspaper  called  the 
Weekly  Dispatch.  The  first  of  them  was  printed, 
with  a  separate  sub-title,  in  that  newspaper  on  the 
8th  of  September,  1893,  and  the  eleventh  (the  story 
now  in  question)  appeared  in  the  same  newspaper  on 
the  19th  of  November,  1893.  It  was  headed  as 
follows :  "  Birds  of  the  Night,  by  Henry  T.  Johnson, 
author  of  '  That  Man  Cheedlepump,'  '  Jack  of  Hearts,' 
Ac    XI.  <  The  Cabman's  Story.' " 

The  Weekly  Dispatch  was  registered  at  Stationers' 
Hall  on  the  13th  of  April,  1892.  "Birds  of  the 
Night"  was  registered  by  Johnson  at  Stationers' 
Hall  on  the  7th  of  December,  1893,  the  date  of  first 
publication  being  stated  in  the  certificate  of  registra- 
tion to  be  the  8th  of  September,  1893.  "  The  Cab- 
man's Story  "  was  not  separately  registered. 

11  The  Cabman's  Story  "  was,  with  slight  variations, 
on  the  2nd  of  December,  1893,  printed  in  Tit-bits,  a 
weekly  newspaper  published  by  the  defendants, 
George  Newnes,  Limited.  The  story  had  been  sent 
to  Tit-bits  in  response  to  an  offer  of  a  prize  of  a 
guinea  for  the  best  story  which  should  be  sent  in ; 
and  this  sum  was  awarded  to  the  sender  by  the 
defendants,  they  having  no  knowledge  that  the 
story  was  substantially  a  oopy  of  "Tho  Cabman's 
Story  "  by  Johnson. 

Under  the  arrangement  between  the  proprietors  of 
the  Weekly  Dispatch  and  Johnson  he  was  paid  by 
them  for  "  Birds  of  the  Night,"  and  had  the  right  of 
separately  publishing  the  stories,  but  not  till  after  the 
whole  series  should  have  appeared  in  the  Weekly 
Dispatch. 

After  Johnson  had  registered  his  copyright  as 
above  dated,  he  brought  this  action  against  the 
defendants  George  Newnes,  Limited,  in  which  he 
alleged  himself  to  be  the  author  and  registered 
proprietor  of  a  subsisting  copyright  in  a  book  en- 
titled "  Birds  of  the  Night,"  and  claimed  that  the 
defendants  should  be  restrained  by  injunction  from 
oontinuing  to  infringe  his  copyright,  should  render 
an  account  of  profits  and  should  deliver  up  all  copies 
in  their  possession  of  so  much  of  the  book  as  had 
heen  copied. 

The  defendants  pleaded  by  way  of  defence  that  the 
plaintiff  was  not  the  proprietor  of  a  copyright  in 
"Birds  of  the  Night"  or  in  "  The  Cabman's  Story," 
«d  that  neither  of  them  was  a  book  or  oapable  of 
Rgistration  as  a  book  under  the  Copyright  Act, 
1842,  5  &  6  Vict.  c.  45 ;  and  in  the  alternative  that 
tte  plaintiff  was  not  the  first  publisher  of  either 
publication  and  that  the  date  of  first  publication  was 
lot  truly  stated.  They  further  denied  that  the  story 
Nm  a  serial,   and    said  that   there    had    been    no 

pstration  of  the  true  name,  namely,  "The  Cab- 

tfs  Story." 

The  plaintiff  had  not   at  the    date  of    the  trial 

iblished,    except  in   the    Weekly    Dispatch,    either 

Birds  of  the  Night "  or  any  part  thereof. 


Hopkinson,  Q.C.,  and  F.  Dodd,  for  the  plaintiff.— 
Under  the  second  proviso  of  section  18  of  the  Copy- 
right Act,  1842,  the  plaintiff  is  the  proprietor  of  the 
oopyright,  not  only  of  the  whole  series  but  of  each 
story.  He  would  not  be  entitled  to  sue  if  it  could  be 
proved  both  that  he  had  been  paid  for  his  services 
and  that  it  had  been  agreed  that  the  sopyrigbt  should 
belong  to  the  proprietors  of  the  Weekly  Dispatch : 
Walter  v.  Howe,  29  W.  B.  776,  17  Ch.  D.  708 
[Smith  v.  Johnson,  12  W.  B.  122,  4  Giff.  632 ;  and 
Sweet  v.  Benning,  3  W.  B.  519,  16  C.  B.  459,  were 
referred  to  by  Romeb,  J.].  "  The  Cabman's  Story  " 
being  part  of  the  series,  "  Birds  of  the  Night"  is  a 
book  within  section  2 ;  and  the  plaintiff  may  sue 
irrespectively  of  the  provisions  of  sections  18  and  19. 
Unless  an  author  has  assigned  the  entire  oopyright, 
he  is  proprietor  under  section  3.  The  defence  that  the 
defendants  only  published  part  of  the  plaintiff's  work 
is  not  sufficient:  Trade  Auxiliary  Co.  v.  Middles- 
borough  and  District  Tradesmen's  Protection  Association, 
37  W.  B.  337,  40  Ch.  D.  425.  The  8th  of  September, 
1893,  registered  as  the  date  of  first  publication,  was 
the  correct  date,  as  being  the  date  of  publication  of 
the  first  part  of  "  Birds  of  the  Night."     Registration 

grotects  the  then  unpublished  parts  of  the  series : 
opyright  Act,  1842,  s.  19;  Bradbury  v.  Sharp, 
W.  N.  [1891]  143.  Registration  is  only  a  condition 
precedent  to  the  right  to  sue.  It  is  no  defence  that 
the  defendants  were  not  aware  that  they  were  in- 
fringing a  copyright. 

May  hew  v.  Maxwell,  9  W.  R.  118,  1  J.  &  H.  312, 
was  also  referred  to. 

Neville,  Q.C.,  and  Watt,  for  the  defendants.— The 
second  proviso  of  section  18  of  the  Copyright  Act, 
1842,  does  not  apply.  By  section  19  the  only  oopy- 
right in  the  stories  is  vested  in  the  proprietors  of  the 
Weekly  Dispatch.  At  any  rate  the  plaintiff  would 
have  no  copyright  in  "The  Cabman's  Story "  until 
separately  published ;  and  this  was  not  until  more 
than  two  months  after  the  date  registered  as  "  the 
time  of  the  first  publication."  The  plaintiff  has  not 
registered  "The  Cabman's  Story"  so  as  to  comply 
with  section  19. 

Hopkinson,  Q.C.,  in  reply. — The  oopyright  remained 
in  the  author;  and  the  proprietors  of  the  Weekly 
Dispatch  could  not  separately  publish  the  stories  : 
Bishop  of  Hereford  v.  Griffin,  16  Sim.  190.  And  of 
course  other  people  could  not  publish  them. 

He  also  referred  to  White  v.  Geroch,  2  Barn.  &  Aid. 
298. 

Rombb,  J. — The  plaintiff  is  clearly  the  author  of 
this  story  which  appeared  in  Tit-  bits.  It  was  one  of 
a  series  of  stories  published  by  him  under  the  general 
heading,  "  Birds  of  the  Night,"  in  successive  weekly 
issues  of  the  Weekly  Dispatch,  eaoh  part  in  itself 
forming  more  or  less  a  separate  story. 

The  first  question  is  whether  the  proprietors  of  the 
Weekly  Dispatch  had  acquired  the  copyright  of  these 
stories.  I  have  come  to  the  conclusion  on  the  facts 
that  they  had  not.  Undoubtedly  the  plaintiff  was 
paid  by  them  for  permission  to  them  to  insert  these 
stories  in  their  journal,  but  in  my  judgment  on  the 
facts  he  was  not  paid  on  the  terms  that  the  copy- 
right in  the  stories  should  belong  to  the  proprietors 
of  the  journal  in  question.  Therefore  the  copyright 
in  these  stories  remained  in  him,  and  the  proviso  at 
the  end  of  section  18  of  the  Copyright  Act,  1842, 
does  not  apply ;  for,  as  I  think,  that  proviso  only  refers 
to  a  case  where  an  author  has  parted  in  the  first 
instance  with  the  copyright  in  his  work  to  the 
proprietor  of  the  magazine  or  periodical  work  in  which 
it  afterwards  appears. 

The  next  question  is  whether  an  author  who  has 
not  parted  with  his  copyright  has  the  right  to  sue  an 
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infringer  before  the  author  has  published  his  story  in 
a  separate  form.  It  is  said  that,  looking  at  sections 
2  and  3  of  the  Copyright  Act,  the  plaintiff  did  not 
acquire  the  copyright  in  these  separate  stories, 
because  there  had  been  and  has  been  up  to  the 
present  time  no  separate  publication  of  those  stories 
in  accordance  with  section  2  of  the  Act. 

Now,  in  my  opinion,  if  you  find  in  a  volume 
separate  parts,  each  distinguished  or  distinguishable 
from  the  others,  and  the  volume  is  published,  each 
part  separate  and  distinguished  in  the  volume  itself  is 
"  separately  published "  within  the  meaning  of 
section  2.  If  that  were  not  the  correct  view  one 
result  would  be  this,  that  if  two  authors  published 
separate  stories  in  one  volume,  neither  author  oould 
sue  for  an  infringement  of  his  copyright  in  his  story 
unless  he  first  took  his  own  story  out  of  the  book  and 

Sublished  it  separately.  In  my  judgment  the 
opyright  Act  leads  to  no  such  absurd  result. 

It  follows  that  in  my  judgment  there  was  a 
separate  publication  of  these  stories  in  the  Weekly 
Dispatch,  and  the  plaintiff,  as  their  author,  accord- 
ingly acquired  a  copyright  under  section  3  of  the  Act. 
He  therefore  had  a  copyright,  and  only  needed  to 
register  before  he  could  sue.  He  has  registered. 
The  question  remains  whether  that  registration  is  a 
proper  one.  It  is  said  not,  because  this  portion  of 
"  Birds  of  the  Night,"  "  The  Cabman's  Story,"  was 
a  separate  work  in  itself,  and  published  on  the  19th 
of  November,  1893,  whereas  in  registering,  the  plain- 
tiff stated  the  date  of  first  publication  of  his  work  to 
be  the  8th  of  September,  1893.  But  "The  Cab- 
man's Story  "  was  only  a  part  of  a  series  constituting 
one  work.  I  think  the  plaintiff  comes  within  the 
provisions  of  the  19th  section  of  the  Act.  I  think  he 
is  the  proprietor  of  the  copyright  in  a  work  published 
in  a  series  of  books  or  parts,  the  first  having  been 
published  in  the  Weekly  Dispatch  on  the  8th  of  Sep- 
tember, 1893.  That  being  so,  and  section  19  applying,  it 
is  dear  that  he  has  registered  in  due  form,  and  he  is 
entitled  to  sue. 

That  point  taken  by  the  defendants  also  failing,  it 
follows  that  the  plaintiff  is  entitled  to  relief  in  respect 
of  the  production  by  the  defendants  of  this  story. 
Clearly  he  is  entitled  to  an  injunction  in  the  usual 
form. 

Then  damages  are  asked  for.  Doing  the  best  I  can 
on  the  evidence  before  me,  and  bearing  in  mind  what 
has  been  said  pro  and  con,  I  assess  the  damage  at 
£25 ;  and  I  order  the  defendants  to  pay  the  costs  of 
the  action. 

Solicitors,  F.  Tatton ;  G.  Hardman  HoyU. 


a  B.  Div.        \ 
(Pollock,  B.,  and  >  June  12. 

Wright,  J.)      ) 

London  County  Council  v.  Davis,  (a.) 

Metropolis— Buildings — Land  laid  out  as  a  street  for 
foot  traffic — Metropolis  Management  and  Buildings 
Acts  {Amendment)  Act,  1882  (44  &  45  Vict.  c.  14), 
ss.  7,  8. 

The  respondent  commenced  to  erect  on  land  previously 
vacant  two  blocks  of  buildings,  which  were  designed  for 
artizans'  dwellings.  They  were  to  contain  forty  separate 
tenements  or  sets  of  rooms,  sufficient  to  accommodate  150 
persons.  Between  the  buildings  there  was  a  space  or 
passage,  which  was  made  for  the  convenience  of,  and  as 
a  means  of  access  for,  those  living  in  the  buildings.    The 

(a.)    Reported   by   C.    G.    Wilbraham,    Esq., 
Barrister-at-Law. 


space  was  shut  off  from  the  street  by  meant  of  an* 
All  the  tenements  had  separate  access  to  it— thorn  on  tin 
ground  floor  by  separate  doors  into  it,  and  thott  aim 
by  means  of  a  common  staircase  and  balcony. 

Held,  that  the  magistrate  could  properly  hold  that  tk 
space  was  not  a  "  road,  passage,  or  way  laid  ouUt. 
street  for  foot  traffic  "  within  the  meaning  of  the  uu 
ropolis  Management  and  Buildings  Acts  (4: 
Act,  1882,  ss.  7,  8. 


Case  stated,  under  statutes  20  &  21  Vict  c  « 
42  &  43  Vict.  c.  49,  by  Haden  Corser,  En 
the  police  court  magistrates   sitting  at 
street. 

Two  summonses  were  taken  out  on  theoompbaM 
the  London  County  Council  against  M.  Dani,l 
first  of  which  alleged  that  he  did  "unlaw*! 
commence  to  form  or  lay  out  a  certain  road  pan 
or  way  for  building  as  a  street  for  foot  traffic  oolj 
without  the  sanction  of  the  London  Comity  Con 
contrary  to  section  8  of  the  Metropolis  Managsst 
Act,  1882. 

The  second  summons  was  under  section  7  of  I 
same  Aot,  for  "unlawfully  commencing  to  forai 
lay  out  a  certain  road,  passage,  or  way  for  boildiBg 
a  street  for  foot  traffic  only,  in  such  manner  1 
such  road,  passage,  or  way  would  not  afford  am 
communication  between  two  streets,"  without  ( 
sanotion  of  the  London  County  CounoiL 

The  passage  in  question  leads  out  of  Hunt-all 
and  passes  between  numbers  28  and  34,  Hnnt-fts) 
and  then  between  two  blocks  of  buildings  either  i 
being  erected  or  proposed  to  be  erected  at  the  hi 
of  28  and  34,  Hunt-street,  respectively.  It  w«« 
for  the  oonvenienoe  of  persons  dwelling  in  the  I 
blocks  referred  to.  It  is  200  feet  long  and  Hi 
wide,  and  is  dosed  at  its  entrance  by 
gates. 

The  two  houses,  numbers  28  and  34,  Hunt-* 
have  their  sole  means  of  access  in  the  pasnga  ' 
two  blocks  mentioned  as  being  behind  these  hs 
consist  of  forty  sets  of  living  rooms,  saffians' 
accommodate  150  persons,  and  are  designed 
artizan's  dwellings.  Each  set  of  living  room 
separated  from  the  rest,  and  has  a  separate  i 
access.  Those  on  the  ground  floor  have  _ 
doors  into  the  passage,  and  with  regard  to  then] 
floors,  though  there  is  only  one  staircase  in  < 
building  leading  from  the  ground  floor  to  tta 
floor,  yet  that  staircase  forms  a  means  of  •PP*0- 
a  balcony  which  runs  all  round  the  bauuingat 
level  of  the  first  floor. 

Communicating  with  which  the  sets  in  the 
floor  have  separate  doors,  while  those  in  the! 
above  have  separate  staircases. 

The  land  now  occupied  by  these  blocks  of  1 
ings,  and  the  passage  was  formerly  a  n 
space. 

The  magistrate  holding  that  the 
intended  to  be  a  street  for  traffic  within  the 
of  the  Act  dismissed  both  the  summonses. 

Section  8  of  Metropolis  Management  and 
Acts  (Amendment)  Aot,  1882,  provides  that  "* 
after  the  passing  of  this  Act,  it  is  intended  If 
person  to  form  or  lay  out  any  road,  passage,  * 
for  building  as  a  street  for  foot  traffic  onto 
person  shall,  at  least  three  months  before  snehl 
passage,  or  way  is  begun  to  be  so  formed  or  hM 
make  an  application  to  the  board  giving  ooi 
such  intention,  and  setting  out  a  plan  of  thf 
posed  street,  with  such  particulars  in  relation" 
as  may  be  required  by  the  board,  and  if  it 


the   board   that  it  is   expedient  that 
passage,  or  way  should  not  be  formed  or  laid  ol 
foot  traffic  only,  or  that  such  road,  paeancs,  at 
i  should  be  formed  or  laid  oat  for  foot 


YoLXLm.      [j^e.wB.]        THE  WEEKLY  REPORTER. 


575 


High  Coubt. 


London  County  Council  v.  Davis. 


High  Coubt. 


ibjeot  to  any  conditions  which  the  board  may  pro- 
mt, the  board  may,  by  order  made  at  any  time 
afore  the  expiration  of  the  said  period  of  three 
unths,  decline  to  sanction  the  forming  or  laying  out 
I  the  same  for  foot  traffic  only,  or  may  sanction  the 
mnation  or  laying  oat  of  suoh  road,  passage,  or  way 
r  foot  traffic  only  subject  to  such  conditions  as  they 
•y  think  proper  to  prescribe,  and  thereupon,  and 
itQ  the  board  shall  otherwise  direct,  such  road, 
page,  or  way  shall  not  be  formed  or  laid  out  f or 
idmg  as  a  street  for  foot  traffio  only  where  the 
aid  have  declined  their  sanction,  or  shall  not  be 
rmed  or  laid  out  for  building  as  a  street  for  foot 
iffic  only,  exoept  in  accordance  with  the  conditions 
BMibed,  where  the  board  have  given  their  sanction 
sjecttosuch  conditions. 

Any  person  forming  or  laying  out,  or  commencing 
lonn  or  lay  out,  or  keeping  open  any  such  road, 
■age,  or  way  for  foot  traffic  only  contrary  to  the 
lyirions  of  this  section  shall,  for  every  such  offence, 
liable  to  a  penalty  not  exceeding  forty  shillings, 
i  to  a  farther  penalty  not  exceeding  twenty 
PbgB  for  every  day  on  which  such  offence  is 
tinned  after  the  day  on  which  the  first  penalty  is 
■rod. ' 

wf  section  7  similar  provisions  are  enacted  with 
pud  to  persons  "  who  intend  to  form  or  lay  out 
f  road,  passage,  or  way  for  building  as  a  street  for 
[purposes  of  carriage  traffic,  or  of  foot  traffio 
r,  in  such  manner  that  such  road,  passage,  or  way 
I  not  afford  direct  communication  between  two 
lata," 

hwy  (Daldy  with  him),  for  the  appellants. — 
*  passage  is  a  road  laid  out  as  a  street.  There  are 
Has  on  either  side,  which  have  separate  access  to 
The  approach  to  a  private  house  would  not 
a  street,  nor  perhaps  the  joint  approach  to 
'  or  three  houses,  but  where  you  get  forty 
Bate  tenements  having  access  to  it  it  beoomes 
tat.  A  street  need  not  be  one  dedicated 
ne  public  A  private  road  may  be  a  street: 
%  of  Bt.  Mary's  Islington  v.  Barrett,  22  W.  B. 
L  B.  9  a  B.  278;  and  Midland  BaUway  Co. 
Won,  34  W.  R.  524,  17  Q.  B.  D.  30.  The  gates  at 
ntranoe  might,  at  any  time  after  the  completion  of 
adding  operations,  be  removed,  and  then,  though 
pace  would  obviously  be  a  street  it  would  be 
•able  to  convict  the  owner,  for  the  offence  is 
■ung  or  laying  out  a  road'1  or  "keeping  open 
road,"  and  it  would  be  impossible  to  convict 
r  the  latter  words  without  showing  that  there 
ome  one  originally  liable  under  the  former.  It 
frequent  practice  now  among  builders  to  erect 
Wary  gates  and  then  pull  them  down,  thus 
ag  the  Act  as  interpreted  in  Metropolitan 
[of  Works  v.  Nathan,  34  W.  B.  164.  That 
M  distinguishable  from  the  present,  because 
it  ease  there  was  already  an  existing  street  and 
raer  had  only  added  to  the  buildings  already 
og  on  it.  This  case  is  more  analogous  with  Daw 
i  London  County  Council,  59  L.  J.  M.  C.  112,  38 
Dig.  130.  The  magistrate  in  his  judgment  laid 
■tress  on  the  significance  of  the  word  "  traffic  " 
1  in  the  Act.  He  thought  it  must  mean  the 
a  to  and  fro  of  the  public.  But  the  word  is 
Med  in  order  to  draw  a  distinction  between 
lar  and  other  traffic. 

w,  Q.C.  (Scott-Fox  with  him),  for  the  respond- 
'ere  stopped. 

B. — I  do  not  think  that  we  are  deciding 

[question  that  involves  any  great  principle 

B  Act  of  Parliament.     I  think  what  we  have 

I  is  this ;  given  a  state  of  facts  with  regard  to 

:  of  a  series  of  houses  for  the  occupation 


of  the  humbler  classes,  and  given  an  access  to 
those  houses  from  the  public  street,  whether  it  was 
competent  for  the  magistrate  fairly  to  come  to  the 
conclusion  that  the  road  or  passage  by  which  that 
access  was  obtained  was  not  intended  to  be  used  by 
the  public,  and,  if  he  is  right  in  coming  to  that 
conclusion,  then  whether  he  was  right  in  his 
further  opinion  that  it  was  not  laid  out  or  commenced 
to  be  laid  out  as  a  street  for  foot  traffic  within  the 
meaning  of  the  Aot. 

Now  Mr.  Avorv  began  by  saying  that  there  has 
been  a  difficulty  about  Nathan's  case  and  other  oases, 
because  it  was  thought  in  some  of  them  that  the 
question  whether  the  way  under  consideration  was  a 
street  or  not  must  depend  on  whether  there  had  been 
a  dedication  to  the  public.  That,  no  doubt,  was 
considered  and  dealt  with  in  the  case  of  the  Vestry  of 
St  Mary's,  Islington,  v.  Barrett.  But  that  dearly  is 
not  the  question  here.  The  question  is  of  a  very 
different  kind.  Looking  at  the  character  of  the 
building,  looking  at  that  space  which  is  left  for  the 
purpose  of  giving  a  full  and  convenient  access  to  the 
tenements  from  the  public  street,  to  my  mind  it  is  a 
very  different  case  from  the  ordinary  way  which  is 
laid  out  as  a  street  for  all  intents  and  purposes,  exoept 
that  the  builder  desires  to  close  either  or  both  ends 
for  the  purpose  of  keeping  that,  which  otherwise 
would  be  beyond  all  doubt  a  street,  private.  That  he 
cannot  do  that,  is  the  decision  in  the  case,  which  was 
decided  by  Lord  Coleridge  and  Mathew,  J.,  of  Daw 
v.  the  London  County  Council.  In  the  present  case  I 
think  the  facts  are  entirely  different.  I  think  it  is  a 
question  very  much  of  degree. 

That  this  space  is  new  there  is  no  doubt.  It  is  not 
an  adaptation  of  an  old  court  or  yard  to  new 
purposes.  It  is  a  space  created  for  the  first  time; 
and  the  question  is,  what  is  the  proper  and  fair  defini- 
tion of  that  space  so  created,  which  can  only  be 
arrived  at  by  looking  at  the  purpose  for  which  it  was 
created.  To  my  mind  the  conclusion  to  which  the 
learned  inagistrate  has  come  is  the  one  which  is  correct 
in  point  of  fact  and  the  one  at  which  he  could  properly 
arrive  in  point  of  law  also,  and  therefore  I  think  this 
appeal  fails. 

Wright,  J. — These  enactments  clearly  may  apply, 
although  there  is  no  intention  whatever  to  dedicate 
the  way  to  the  public,  as  for  instance,  where  a  per- 
missive user  by  the  publio  is  intended.  They  may 
also  possibly  apply  in  some  oases  where  no  user  per- 
missive or  otherwise  by  the  whole  publio  is  intended, 
for  instance,  if  all  the  persons  of  a  particular  class,  or 
inhabiting  a  particular  place,  or  having  a  particular 
object  are  intended  to  have  even  permissive  user  of  a 
way.  I  doubt  whether  they  apply  at  all  where  the 
way  is  nothing  but  a  common  private  access  to 
dwelling-houses.  But  all  these  points  remain  to  be 
decided  by  any  court  whioh  may  hereafter  have  to 
consider  the  question,  because  I  agree  with  my 
learned  brother  that  in  this  particular  case  it  was 
competent  for  the  magistrate  to  find  that  the  words  of 
the  Aot,  "  street  for  the  purposes  of  traffic,"  were 
not  satisfied.  I  do  not  think  this  case  is  to  be  taken 
as  putting  a  legal  construction  on  the  word  "  traffic." 
But,  supposing  the  street  had  only  been  a  quarter  of 
its  present  length,  I  should  have  thought  that  the 
magistrate  would  have  been  right  in  saying  it  would 
not  be  within  the  section.  Then  I  do  not  see  how  we 
can  say  fairly  that,  because  it  is  a  trifle  longer  than 
that,  it  is  within  the  section — so  dearly  within  it 
that  the  magistrate  was  wrong  in  saying  that  it  was 
not. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Blaxland. 

Solicitors  for  the  respondent,  Wild  &  Wild. 
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Q.  B.  Div.       ) 
(Pollock,  B.,  and  5  June  12. 

Wright,  J.)      ) 

Beg.  v.  Wells,  (a.) 

Local  government — Quo  warranto— Treasurer  to  dis- 
trict  council — Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73),  s.  81,  sub-section  1. 

The  office  of  treasurer  to  a  district  council  is  not  one 
with  respect  to  which  the  remedy  of  quo  warranto  will 
apply. 

Rule  nisi  for  a  quo  warranto  calling  on  George 
Wells  to  show  by  what  authority  he  exercised  the 
office  of  treasurer  to  the  District  Council  of  Ludlow, 
acting  as  rural  sanitary  authority. 

George  Wells,  on  the  9th  of  March,  1885,  was 
appointed  treasurer  to  the  highway  board  of  the 
district  of  Ludlow,  in  Shropshire,  and  acted  in  that 
capacity  until  1894.  Thomas  Henry  Atherden,  since 
the  21  st  of  April,  1881,  had  acted  as  treasurer  to  the 
board  of  guardians  of  the  union  of  Ludlow,  and 
Binoe  the  23rd  of  May  of  the  same  year  had  acted  as 
treasurer  to  the  board  of  guardians  acting  as  rural 
sanitary  authority.  On  the  25th  of  March,  1895, 
under  the  provisions  of  the  Local  Government  Act, 
1894,  the  district  council  took  over  the  powers  and 
duties  of  the  highway  board  and  became  the  rural 
sanitary  authority.  An  election  was  held  for  the 
purpose  of  appointing  a  treasurer  to  the  new  council, 
the  result  of  which  was  that  George  Wells  was  elected 
and  appointed  treasurer,  and  Thomas  Henry  Atherden, 
claiming  to  be  entitled  under  section  81  ot  the  Act  to 
fill  the  office  of  treasurer  to  the  district  council  in  its 
capacity  of  rural  sanitary  authority,  obtained  this 
rule  nisi. 

Section  81,  sub-section  1,  of  the  Act  of  1894,  pro- 
vides that : "  Where  the  powers  and  duties  of  any 
authority  other  than  justices  are  transferred  by  the 
Act  to  any  parish  or  district  council,  the  officers  of 
that  authority  shall  become  the  officers  of  that 
council " ;  and  sub-section  4  provides  that  "  every 
such  officer,  vestry  clerk,  and  assistant  overseer,  as 
above  in  this  section  mentioned  shall  hold  his  office 
by  the  same  tenure  and  upon  the  same  terms  and 
conditions  as  heretofore,  and  while  performing  the 
same  duties  shall  receive  not  less  salary  or  remunera- 
tion than  heretofore." 

Bosanguet,  Q.C.  (Acland  with  him),  showed  cause. 
— The  object  of  the  Act  was  that  there  should  not  be 
several  different  funds  as  heretofore,  but  one  fund 
and  one  treasurer.  The  words  of  the  Act  present  a 
difficulty,  but  the  district  council  have  solved  the 
difficulty  in  this  case  by  electing  a  treasurer.  Officers 
appointed  under  the  Public  Health  Act,  1875,  hold 
their  offices  at  will,  and  have  in  no  sense  a  tenure  for  life 
or  such  continuous  tenure  as  will  support  a  quo  war- 
rant against  one  usurping  it.  Mr.  Atherden' 8  proper 
remedy  is  to  claim  compensation  under  section  81, 
sub-section  7. 

A.  T.  Lawrence,  in  support  of  the  rule. — That  the 
funds  were  intended  to  be  kept  separate  is  shown  by 
reference  to  sections  29  and  58  of  the  Act  of  1894. 
The  question  whether  Mr.  Atherden  was  entitled  to  be 
treasurer  of  the  district  council  depends  on  his  posi- 
tion with  regard  to  the  former  rural  sanitary  author- 
ity. His  position  was  that  he  held  the  office  subject 
to  dismissal  by  the  Local  Government  Board  as  suc- 
cessors of  the  Poor  Law  Commissioners,  but  he  was 
not  removeable  by  the  authority  itself.  The  appoint- 
ment by  the  guardians  of  the  treasurer  of  the  union 

(a.)  Reported  by  C.  G.  Wilbbaham,   Esq.,  Bar- 
rister-at-Law. 


was  made  under  article  153  of  the  General  Orden 
made  by  the  Poor  Law  Commissioners  in  1947. 
Article  187  of  the  same  General  Order  provided  that 
every  officer  appointed  under  the  order  should  continue 
to  hold  his  office  until  he  died,  or  resigned,  or  was  re- 
moved by  the  commissioners,  or  was  proved  to  beinnoi 
to  the  satisfaction  of  the  commissioners.  1 0  &  1 1  Vict 
c.  109,  provided  that  that  General  Order  should  con- 
tinue in  force.  The  Public  Health  Act,  1872,  a 
constituting  the  guardians  as  the  rural  sanitar/ 
authority  provided  (section  12)  that  the  treasurer  of 
the  union  should  be  treasurer  of  the  rural  sanituj 
authority.  The  Public  Health  Act,  1875,  sectus) 
318  and  326,  provided  for  the  continuance  of  tfe 
offices  under  the  rural  authority  as  regulated  by  tte 
Act  of  1872.  So  that  in  1894  George  Wells  was  pa- 
perly  acting  as  treasurer  to  the  board  of  guardians  ■ 
their  capacity  of  rural  sanitary  authority.  That  sas\ 
an  office  existed  and  was  required  is  shown  by  sedks, 
195  of  the  Act  of  1875,  which  requires  officers  top* 
over  to  the  treasurer  all  money  owing  by  them  « 
the  balance  of  their  accounts.  There  was  no  proa* 
sion  in  the  Public  Health  Acts  for  the  disuiianld 
tfficers  by  rural  sanitary  authorities  as  there  was,  If 
section  189,  in  the  case  of  urban  sanitary  authoritisv 
Therefore  the  office  was  in  the  nature  of  a  fr*&£j| 
office ;  and,  being  improperly  excluded,  Mr.  Athends 
could  maintain  a  quo  warranto  against  the  usurper! 
Reg,  v.  Overseers  of  St.  Martin's- in-the-Fields,  13 
Q.  B.  149 ;  Barley  v.  The  Queen,  12  CI.  &  F.  52a  1 
had  no  other  remedy.  There  was  no  salary  attacks 
to  the  office,  and  that  being  so,  he  could  haw  * 
claim  for  compensation,  which  was  a  circanistftMl 
that  made  the  remedy  of  quo  warranto  all  the  art 
requisite. 

Pollock,  B. — In  this  case  many  difficult  pool 
were  raised  in  the  argument,  but  the  real  point  flesi 
to  be  this :  The  district  council  of  Ludlow,  hsui 
power  to  deal  with  certain  funds,  have  apponfc 
Wells  as  their  treasurer  to  hold  them.  What  pas* 
they  had  to  do  so  it  is  not  necessary  to  inquire.  Tb 
are  a  corporate  body,  having  the  power  to  oolleeiar 
disburse  funds,  and  they  muBt  have  someone  to  kf 
the  money.  Atherden's  contention  is  that  whatsi 
rights  Wells  may  have,  at  any  rate  he  (AtherdsaJ 
entitled  to  the  office  of  treasurer  to  the  counciL  1 
says  he  was  appointed,  in  April,  1881,  t 
the  Ludlow  Union.  He  was  appointed  by  the  gsl 
dians,  and  was  removable  only  by  the  Local  Goc0 
ment  Board.  Later  in  the  same  year  he  was  appoisi 
treasurer  of  the  rural  sanitary  authority. 

Quoad  his  appointment  as  treasurer  to  the  gsl 
dians  he  has  no  locus  standi,  because  the  only  dan 
has  is  under  s.  81,  and  the  powers  of  the  gvsrfi 
as  such  were  not  transferred  to  the  council.  Ba* 
position  as  treasurer  of  the  Ludlow 
Authority  is  different.  In  respect  of  that 
had  some  important  duties  to  perform,  bat  it 
no  sense  a  public  office  such  that  if  a  person 
eluded  from  it  the  court  would  grant  a  quo  tssn 
against  the  person  holding  it.  The  real  means! 
section  81  is  that,  whereas  certain  duties  wets 
formed  by  certain  persons  under  the  late 
future  they  are  to  be  performed  by  the  earn 
under  the  district  council ;  but  it  was  not 
that  they  should  take  a  place  of  a  similar 
It  is  a  confusion  of  ideas  to  think  so.  and  it  si 
assisted  by  the  fact  that  the  council  have,  ift 
instance,  appointed  as  their  treasurer  one  whs 
formerly  treasurer  to  the  highway  board. 

Wright,  J.— The  first  and  most  fatal  objects! 
that  no  such  office  exists  as  that  to  which  thksj 
cation  relates.  The  Local  Government  Act  has  am 
to  make   any  provision   for  the  oongtitafejp  sm 
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treasurer  to  the  district  oouncil,  as  it  has  done  in  the 
esse  of  the  parish  council.  The  Local  Government 
Board  could,  if  necessary,  make  a  rule  to  supply  the 
deficiency,  and  therefore  the  omission  is  of  no  material 
importance.  What  does  exist  is  a  partial  and  per- 
sonal relation  between  the  council  and  someone  who 
was  formerly  treasurer  of  another  body. 
Further,  section  81  is  a  transitory  provision,  and  I 
*  cannot  think  that  a  quo  warranto  will  apply  in  the 
case  of  a  transitory  appointment.  A  second  objection 
is  that  the  duties  of  the  treasurer  to  the  district 
oouncil  are  not  of  that  "publio  and  substantive " 
character  which  are  required  to  support  a  quo 
warranto.  The  duties  of  a  treasurer  are  enumerated 
in  the  Poor  Law  Acts,  and  are  mere  ministerial  Acts. 
I  think,  also,  it  is  fatal  to  the  application  that  the 
office  is  held  during  the  will  of  a  third  person, 
namely,  the  Local  Government  Board,  who  have 
power  to  put  an  end  to  the  appointment  under  their 
roles.  As  to  the  construction  of  section  81,  I  agree 
with  my  learned  brother.  So  far  as  powers  of  other 
bodies  are  transferred  to  the  district  council,  the 
officers  of  that  body  are  to  perform  similar  duties  to 
those  they  had  formerly  discharged,  and  are  to  be  paid 
accordingly. 

Solicitors  for  the  defendant  Wells,  Chester  &  May  hew, 
for  Weyman  Jb  Weyman,  Ludlow. 

Solicitors  for  the  relator,   Cree  &  Son,  for   W.  J. 
Mountford,  Ludlow. 


Court  of  Appeal 


From  Chan.  Div. 

(Iindley,  Lopes,  and 

Kay,  L.JJ.) 


May  28. 


In  re  Hamilton. 
Tbenoh  v.  Hamilton,  (a.) 

WiU— Construction — Absolute  gift — Precatory    trust — 
"  I  wish  them  to  bequeath.*9 

A  testatrix  by  her  will  made  a  bequest  in  the  following 
terms :  *'  I  give,  bequeath,  and  appoint  to  my  dear  nieces, 
Mrs.  G.  and  Lady  A.,  the  sum  of  £2,000  apiece  for 
their  sole  and  separate  use,  and  to  be  independent  of  their 
husbands,  and  I  wish  them  to  bequeath  the  same  equally 
between  the  families  of  my  nephew  S.  and  my  dear  niece 
Mrs.  P. 

Held,  affirming  the  decision  of  Kekewich,.  J.,  that 
there  was  no  precatory  trust,  and  that  Lady  A.  took  the 
legacy  of  £2,000  absolutely. 

The  rule  laid  down  in  In  re  Adams  and  the  Ken- 
siDgton  Vestry,  32  W.  R.  120,  883,  27  Ch.  D.  394, 
preferred  to  that  laid  down  in  Malim  v.  Keighley,  2 
Ves.  jun.  333. 

Appeal  from  Kekewich,  J. 

8usanna  Hamilton,  who  died  on  the  3rd  of  May, 
1857,  by  her  will  dated  the  5th  of  January,  1856, 
made  the  following  pecuniary  bequests  :  "I  give, 
bequeath,  and  appoint  to  my  dear  nieces  Mrs. 
Gasooigne  and  Lady  Ashtown  the  sum  of  £2,000 
apiece  for  their  sole  and  separate  use,  and  to  be 
independent  of  their  husbands,  and  I  wish  them  to 
bequeath  the  same  equally  between  the  families  of 
my  nephew  Silver  Oliver  and  my  dear  niece  Mrs. 
Pakenham  jn  such  mode  as  they  shall  consider 
right" 

The  will  contained  no  trust  legacies. 

(a.)  Reported  by  Arnold  Gloteb,  Esq.,  Barrister-. 
at-Law. 


Lady  Ashtown  died  on  the  23rd  of  February,  1893, 
and  her  executors  took  out  an  originating  summons 
acrainst  the  legal  personal  representative  of  Susanna 
Hamilton  and  members  of  the  families  of  Silver 
Oliver  and  Mrs.  Pakenham,  to  have  it  decided 
whether  Lady  Ashtown  took  the  legacy  of  £2,000 
absolutely,  or  whether  that  sum  was,  after  her 
decease,  subject  to  any,  and  what  trusts  in  favour  of 
the  families  of  Silver  Oliver  and  Mrs.  Pakenham. 

Kekewich,  J.,  held  that  there  was  no  precatory 
trust,  but  that  Lady  Ashtown  took  an  absolute 
interest  in  the  legacy  of  £2,000. 

One  of  the  defendants,  the  only  child  of  Silver 
Oliver,  appealed. 


Cozens-Hardy,   Q.0.,    and 
appellant. — If    this  is  not 


J.  T.  Prior,  for  the 
a  precatory  trust  it  is 
mlt  to  see  what  can  be  one.  Lady  Ashtown 
took  only  a  life  interest.  [LlNDLEY,  L.J.,  referred 
to  Mussoorie  Bank  v.  Raynor,  7  App.  Cas.  321,  30 
W.  E.  Dig.  229].  The  two  early  cases  of  Mason  v. 
Limbnry,  cited  Ambler,  4,  and  Malim  v.  Keighley, 
2  Ves.  Jun.  333,  have  never  been  overruled  and  are 
indistinguishable  from  the  present  case.  In  Knight  v. 
Boughton,  11  CI.  &  F.  513:  Lamb  v.  Eames,  19 
W.  R.  659,  L.  E.  6  Ch.  App.  597 ;  Hutchinson  v. 
Tenant,  26  W.  E.  904,  8  Ch.  D.  540 ;  In  re  Adams 
and  the  Kensington  Vestry,  32  W.  E.  120,  883,  27  Ch. 
D.  394 ;  and  In  re  Diggles,  Gregory  v.  Edmondson,  39 
Ch.  D.  253,  37  W.  E.  Dig.  205,  the  case  of  Malim  v. 
Keighley  was  not  cited.  They  are,  moreover,  dis- 
tinguishable from  the  present  case. 

They  also  referred  to  Pigg  v.  Clarke,  24  W.  E. 
1014,  3  Cb.  D.  672,  and  Lambert  v.  Thwaites,  14 
W.  E.  532,  L.  E.  2  Eq.  151.  [LoPEfl,  L. J.,  referred  to 
Cruwys  v.  Colman,  9  Ves.  Jun.  319.  Kay,  L.J., 
referred  to  Wright  v.  Atkins,  1  Ves.  &  B.  313.] 

W.  M.  Cann  (Warmington,  Q.C.,  with  him).— 
Malim  v.  Keighley  cannot  be  supported  against  the 
later  case*.  In  re  Diagles  is  similar  to  the  present 
case,  and  the  word  "  aesire  "  used  in  that  case  is  not 
weaker  than  "  wish."  "  Family  "  is  a  vague  term : 
Horland  v.  Trigg,  1  Bro.  Ch.  C.  142. 

Cozens-Hardy,  Q.C.,  replied. 

Lindley,  L.J. — In  this  case  we  have  to  construe 
a  will  which,  apart  from  the  cases,  I  should  have 
thought  plain.  The  will  is  the  will  of  a  lady  and  is 
dated  the  5th  of  January,  1856.  It  is  a  short  will 
and  it  consists  entirely  of  pecuniary  legacies.  There 
is  not,  in  language,  a  trust  from  beginning  to  end  of 
the  will.  There  is  no  bequest  of  any  fund  to  any 
trustee,  and  there  is  no  trustee.  It  is  a  mere  string 
of  pecuniary  bequests.  [His  lordship  read  the 
bequest  as  set  out  above,  and  continued :— ]  That 
is  the  whole  of  it.  Now  Lady  Ashtown,  as  I  under- 
stand, is  dead,  and  the  question  is  whether  the  ohild 
of  Silver  Oliver  takes  one-half  of  the  £2,000  which 
was  bequeathed  to  Lady  Ashtown.  The  facts  as  to 
Mrs.  Pakenham's  family  have  been  stated,  and  I 
rather  think  there  is  more  than  one  child  of  hers. 

Now  let  us  look  at  this  language  apart  from  all 
authority,  and  ask  ourselves  whether  we  can  say, 
without  stretching  the  language,  that  what  this 
testatrix  meant  was  that  Lady  Ashtown  should  have 
this  £2,000  bequeathed  to  her  for  her  life  only,  and 
that  she  should  keep  it  subject  to  the  duty  of  investing 
it,  receiving  the  income  for  her  life  and  that  then  all 
she  could  do  with  it  was  to  bequeath  it  between  the 
families  of  the  nephew,  Silver  Oliver,  and  Mrs. 
Pakenham,  in  such  a  way  as  she  should  think  fit.  Is 
tb&t  the  true  reading  of  it  f  I  confess,  apart  from 
authority,  I  should  have  thought  not.  I  should  have 
thought  that  was  the  very  last  thing  that  was 
intended,    I  should  have  construed  this  will  in  this 
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way:  "  I  give  this  £2,000  to  Lady  Ashtown,  but  I 
express  my  wish  that  it  should  be  employed  in  this 
way,  subject  to  any  reason  she  may  see  to  the  contrary, 
I  should  wish  her  to  leave  it  or  bequeath  it  to  these 
families,"  but  a  desire  to  impose  on  her  a  trust,  with 
the  natural  consequence  of  cutting  down  her  interest 
to  a  tenancy  for  life,  I  should  not  be  able  myself  to 
spell  out  of  this  language. 

But  then  we  are  told  that  there  are  decisions  which 
compel  us  to  construe  this  as  giving  her  a  life  interest, 
and  we  are  referred  to  a  case  of  McUim  v.  Keighley,  in 
which  the  then  Master  of  the  Bolls  said  this :  "  I 
will  lay  down  the  rule  as  broad  as  this ;  wherever 
any  person  gives  property,  and  points  out  the  object, 
the  property,  and  the  way  in  which  it  shall  go,  that 
does  create  a  trust,  unless  he  shows  clearly  that  his 
»  desire  expressed  is  to  be  controlled  by  the  party ;  and 
that  he  shall  have  an  option  to  defeat  it."  Every- 
thing in  that  passage,  to  my  mind,  turns  upon  the 
emphasis  which  is  to  be  attributed  to  this  expression, 
"  the  way  in  which  it  shall  go."  If  it  means  "  the 
way  in  which  it  shall  go*' — imperative— I  do  not 
quarrel  with  it.  But  contrast  that  with  what  appears 
to  me  a  far  sounder  principle  of  construction,  whioh 
is  to  be  found  in  the  judgment  of  Cotton,  L.  J.,  in  the 
case  of  In  re  Adorns  and  the  Kensington  Vestry. 
There  the  learned  judge  says;  "  I  have  no  hesitation 
in  saying  myself,  that  I  think  some  of  the  older 
authorities  went  a  great  deal  too  far  in  holding  that 
some  particular  words  appearing  in  a  will  were  suffi- 
cient to  create  a  trust.  Undoubtedly,  confidence,  if 
the  rest  of  the  context  shows  that  a  trust  is  intended, 
may  make  a  trust,  but  what  we  have  to  look  at  is  the 
whole  of  the  will  which  we  have  to  construe,  and  if 
the  confidence  is  that  she  will  do  what  is  right  as 
regards  the  disposal  of  the  property,  I  cannot  say 
that  that  is,  on  the  true  construction  of  the  will,  a 
trust  imposed  upon  her.  Having  regard  to  the  later 
decisions,  we  must  not  extend  the  old  cases  in  any 
way,  or  rely  upon  the  mere  use  of  any  particular 
words,  but  considering  all  the  words  whioh  are  used, 
we  have  to  see  what  is  their  true  effect,  and  what  was 
the  intention  of  the  testator  as  expressed  in  his  will.'* 
I  say  in  this  case  we  are  bound  to  see  that  the  benefi- 
ciaries are  not  made  trustees  unless  intended  to  be 
made  so  by  their  testatrix.  That  is  the  true  rule,  and 
a  sounder  one  than  that  expressed  by  the  Master  of 
the  Bolls.  It  was  adhered  to  in  In  re  Biggies } 
Gregory  v.  Edmondson,  and  appears  to  me  a  far 
sounder  principle  than  to  take  the  arbitrary  rule  laid 
down  by  the  Master  of  the  Bolls  in  Malim  v. 
Keighley. 

The  principle  is  to  take  the  will  whioh  you  have  to 
construe  and  see  what  it  means,  and  if  you  come  to 
the  conclusion  that  no  trust  was  intended  to  say  so, 
although  previous  judges  have  said  the  contrary  in 
some  wills  more  or  less  similar  to  the  one  whioh  you 
have  to  construe.  I  am  prepared  to  aot  on  that 
principle,  and,  acting  on  that  principle,  it  appears  to 
me  that  we  should  be  straining  these  words  to  create 
a  trust  in  obedience  to  decisions  on  former  wills  more 
or  less  different,  and  we  should  not  be  giving  effect  to 
the  intention  of  the  testatrix  in  this  case.  Therefore, 
I  think  the  appeal  fails. 

Lopes,  L.J. — The  question  we  have  to  consider  in 
this  case  is  whether  the  words  of  the  gift  create  a 

Srecatory  trust  in  favour  of  the  families  of  Silver 
(liver  and  Mrs.  Pakenham,  and  we  are  asked  to  come 
to  the  conclusion  that  what  the  testatrix  intended 
was  this,  merely  to  give  a  life  interest  to  Lady  Ash- 
town  with  a  power  to  appoint  in  favour  of  the 
families  of  Silver  Oliver  and  Mrs.  Pakenham,  and  we 
are  asked  to  infer  that  that  was  her  intention  from 
the  language  she  uses.     I  rather  expect  that  if  we 


were  only  to  be  guided  by  the  earlier  authorities  then 
would  be  strong  ground  tor  saying  that  this  would  be 
a  precatory  trust,  but  it  seems  to  me  perfectly  dm 
that  the  current  of  conclusions  with  regard  to  pre- 
catory trusts  is  now  changed,  and  it  appears  to  me 
that  the  result  of  the  change  is  this,  that  the  coozt 
will  not  allow  a  precatory  trust  to  be  raised  rales, 
on  the  consideration  of  all  the  words  employed,  it 
comes  to  the  conclusion  that  it  was  the  intention  of 
the  testator  or  the  testatrix,  as  the  case  may  be,  to 
create  a  precatory  trust. 

Now,  that  being  so,  what  we  have  to  look  at  s 
the  intention  of  the  testatrix  in  this  case,  I  cannot , 
for  a  moment  infer  the  intention  of  the  tettKtrk! 
whioh  has  been  suggested.  I  will  not  refer  to  tatj 
case  of  In  re  Adams  and  the  Kensington  Vestry  been* 
my  learned  brother,  Iindley,  L.J.,  has  tlntm 
referred  to  that.  But  there  is  this  expression  utfj 
in  the  case  of  In  re  Biggies  which  appears  to  me  w 
be  applicable  to  the  present  case.  It  is  there  sail 
"The  later  oases  have  established  the  resaaj 
able  rule  that  the  court  is  to  oonsidflr  men 
particular  oase  what  was  the  testator's  intention."  I 

Now,  construing  this  will  which  we  have  beta 
us  according  to  the  ordinary  use  of  the  BngM 
language,  I  think  that  the  testatrix  did  not  meenti 
give  an  interest  for  life  only  to  Lady  Ashtown  viftl 
power  of  appointment  in  favour  of  the  other  penoi 
named,  but  that  she  intended  to'  give  her  the  £&M 
absolutely,  trusting  to  her  affection  and  honour  I 
follow  the  wish  which  is  expressed,  if  she  fond] 
desirable  so  to  do,  when  the  occasion  required,  h 
not  intending  in  any  way  to  fetter  or  bind  her  il 
regard  to  her  disposition  of  the  property.  Thi 
being  so,  I  think  the  learned  judge's  dacssmm 
right.  I  may  remark  that  there  is  no  trust  in  si 
part  of  this  will,  and,  therefore  it  would  be  I 
more  difficult  to  infer  the  particular  precatory  ta 
which  has  been  endeavoured  to  be  set  up  mi 
case. 

Kay,  L. J.  —It  is  very  important,  no  doubt,  ftf 
the  current  of  authorities,  as  it  is  called,  should  bei 
uniform  as  it  can  possibly  be  made,  because  unlaw 
be  so,  it  is  extremely  difficult  for  persons  without  I 
assistance  of  the  court  to  construe  for  themselves  i 
words  of  any  particular  will.  Therefore,  when  i 
current  of  authority  lays  down  a  particular  esm 
of  construction,  I  conceive  the  court  would  be  vfl 
reluctant  indeed  to  depart  from  it.  But  wbatj 
the  other  hand,  seems  to  me  to  be  of  equal  and  eJ 
greater  importance  is  that  we  should  not,  by  l 
arbitrary  rule  which  is  supposed  to  have  been  b 
down  in  cases  more  or  less  like  the  one  we  hsitj 
construe,  defeat  the  intention  of  the  testator  n 
particular  will  which  we  have  to  construe. 

Now,  looking  at  this  will  by  itself,  qrite  eg 
from  authority,  I,  for  myself,  have  not  the  sfi^j 
hesitation  or  doubt  as  to  what  the  proper  c 
tion  of  the  will  is,  and  I  think  that  no  one, 
a  lawyer  or  layman,  would,  looking  at  these 
hesitate  at  all  as  to  what  the  testatrix  really  ntf 
The  words  are  very  few.  The  testatrix  am 
give,  bequeath,  and  appoint  to  my  dear  niece*,  J 
Gaseoigne  and  Lady  Ashtown  the  sum  of  if 
apiece  for  their  sole  and  separate  use,  to  be « 
pendent  of  their  husbands."  I  pause  theft 
signedly,  because,  though  one  part  of  the  gift  i 
not  be  construed  as  a  whole,  and  you  must  read 
whole  before  arriving  at  the  true  construction, 
it  is  really  beyond  question  that  what  is  PTeDl 
absolute  legacy  of  £2,000  to  each  of  these  ' 
There  is  no  trustee  interposed-  There  is  nod 
the  world  to  limit  the  absolute  nature  of  the 
and  then  when  we  proceed  I  think  there 
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which  really  oonfinns  that.  The  next  words  are, 
14  and  I  wish  them  to  bequeath  the  same  equally 
between  the  families  of  my  nephew,  Silver  Oliver, 
and  my  dear  nieoe,  Mrs.  Pakenham  in  such  mode  as 
they  shall  consider  right." 

Now,  there  she  treats  them  as  having,  under  this 
gift,  the  property  absolutely  in  themselves,  so  that 
they  can  deal  with  it  by  their  will,  and  if  she  had 
intended  that  that  should  not  be  so,  certainly  she 
would  not  have  used  these  words,  "  I  wish  them  to 
bequeath  the  same."  Therefore  I  cannot  find  any 
indication  whatever  to  lead  me  to  any  construction 
but  this,  that  these  legacies  of  £2,000  were  given  in 
the  first  instance  to  these  ladies  absolutely. 

Now  all  that  is  expressed  here  may  be  completely 
satisfied  by  supposing  that  they  take  absolutely 
these  two  legacies,  and  that  the  testatrix  expressed 
a  wish,  which  she  did  not  mean  to  be  at  all  binding 
that  when  they  make  their  own  wills  they  should 
dispose  of  this  £2,000  in  a  particular  way,  unless 
they  saw  reason  to  the  contrary.  That  satisfies 
every  one  of  the  words.  To  my  mind  that  is  the 
prima  facie  clear  meaning  of  the  words. 

Now  see  what  we  are  asked  to  say.  We  are  asked 
to  say  that  is  not  the  meaning  of  the  words,  that 
these  ladies  were  not  to  take  absolutely,  but  for  life 
only,  and  that  they  were  not  to  have  power  to 
bequeath,  that  is  to  make  wills,  as  if  it  was  their 
own  property,  but  that  they  had  merely  the  power  of 
appointment  bv  will,  and  then  that  we  ought  to 
imply  that  which  the  testatrix  has  not  said,  that  in 
default  of  appointment  it  is  to  go  to  these  people 
who  are  indicated  as  objects  of  the  power.  U  that 
had  been  the  intention  the  testatrix,  if  she  was  well 
advised,  would  have  said,  "  I  give  this  property  to 
trustees  in  trust  for  each  of  these  legatees  for  life, 
and  I  give  them  a  power  of  appointment  by  will 
amongst  the  families  of  these  other  persons  after  their 
own  death,  and  in  default  of  appointment  I  give  it  to 
those  families."  All  that  we  are  asked  to  imply. 
It  is  quite  impossible  to  arrive  at  that  on  the  mere 
construction  of  these  words.  There  is  no  trust 
expressed.  There  is  no  power  of  appointment.  It  is 
a  wish  that  they  should  bequeath  that  which  was 
absolutely  given  to  them.  There  is  no  gift  in  default 
of  appointment  and  there  is  no  gift  m  default  of 
their  making  a  will.  There  is  nothing  of  that  kind. 
All  that  has  to  be  implied,  and  therefore  it  seems  to 
me  it  would  be  extremely  wrong  to  raise  this  impli- 
cation upon  words  like  these. 

But  then  it  is  said,  you  are  bound  to  do  it  because 
of  the  current  of  authority.  To  hold  that  I  am  bound 
to  read  this  will  in  the  way  in  which  it  is  argued  it 
should  be  read,  because  of  the  current  of  authority, 
would  be  to  tell  me  I  am  bound  to  defeat  the  intention 
of  this  particular  testatrix  because,  in  somewhat 
.  similar  cases,  the  court  has  come  to  a  different  conclu- 
sion. That  is  not  the  way  to  use  authorities  on  the 
construction  of  a  will,  and  where  I  find  nothing  which 
will  warrant  me  in  coming  to  that  conclusion  I 
decline  to  admit  that  there  is  any  rule  of  construction 
which  obliges  me  to  treat  a  will  in  such  a  way  as  to  do 
what  I  think  would  be  to  defeat  the  intention  of  the 
testator  or  testatrix.  I  do  not  think  it  necessary  at  all 
to  go  into  a  critical  examination  of  any  of  the  pre- 
ceding cases.  I  think  without  much  exercise  of 
ingenuity  one  might  distinguish  every  single  case 
which  has  been  cited  in  the  particular  case  before  us. 
But  I  come  to  the  conclusion,  upon  this  will,  that  no 
precatory  trust  was  intended,  that  it  was  intended  by 
the  testatrix  to  give  an  absolute  interest  in  each  of  the 
legacies  of  £2,000,  and  that  the  wish  she  has  ex- 
pressed was  not  meant  to  be  a  binding  wish  so  as  to 
compel  them  to  do  that  which  she  save  she  wishes 
them  to  do.    Accordingly,  I  think  the  decision  of  the 


learned  judge  in  the  court  below  was  right,  and  that 
this  appeal  rails. 

Ldidley,  L.J. — I  meant  to  add  that  there  is 
another  intention  which  is  pretty  strong  in  this  case, 
and  that  is  that  the  bequest  is  to  be  to  the  families  of 
these  two  people.  The  word  " families"  is  rather  a 
vague  word,  but  is  intended  to  indicate  that  the  wish 
of  the  testatrix  was  that  the  property  should  be  dis- 
tributed among  the  people  who  might  fairly  be  called 
the  •"  families  "  of  the  two  persons.  Therefore,  it  is 
extremely  difficult  to  imply  in  a  case  of  this  kind  any 
gift  in  default. 

Appeal  dismissed. 

Solicitors,  Cope  A  Co. ;  Wilkinson  a)  Son. 


From  Chan.  Div. 

(Lindley,  Lopes,  and  Kay, 

L.JJ.,  and  Chan.  Div.) 


March  7 ;  May  25. 


Taunton  v.  Sheriff  of  Wabwiokshibb.  (a.) 

Company— Debenture— Execution  creditor — Rights  of— 
When  complete. 

Held,  by  Eekewich,  J.,  that,  where  debenture-holders 
intervene  after  sale  by  a  sheriff,  but  before  the  sale 
moneys  are  handed  over  to  the  execution  creditor,  the 
equity  of  the  debenture- holders  is  not  displaced,  and  the 
proceeds  of  sale  belong  to  them. 

Held,  by  the  Court  of  Appeal  that,  upon  the  facts  of 
the  case  there  had  been  no  sale  by  the  sheriff,  and  the 
decision  of  Eekewich,  J.,  affirmed  on  that  ground. 

This  was  an  action  to  restrain  the  sheriff  from 
selling  certain  goo<1s  belonging  to  the  Birmingham 
Ammunition  Co.  (Limited). 

The  plaintiffs  were  holders  of  debentures  of  the 
company  which  were  charged  on  the  company's 
assets  as  a  floating  security.  Judgment  was  obtained 
by  trade  creditors  of  the  company  on  the  9th  of 
February,  1895,  and  execution  thereon  levied  on  the 
14th  of  February. 

On  the  16th  of  February  a  debenture-holders' 
action  was  commenced,  and  notice  thereof  given  to 
the  sheriff  and  the  creditors. 

On  the  2 1st  the  writ  in  this  action  was  issued  and 
an  interim  injunction  granted. 

Notice  of  this  injunction  was  sent  to  the  sheriff's 
officer,  but  did  not  arrive  till  after  the  time  appointed 
for  the  sale.  In  the  meantime,  however,  the  sheriff's 
officer  had  seen  the  plaintiff's  solicitor,  and  the  latter 
had  handed  to  him  the  sum  of  £70  5s.  6d.,  with  a  letter 
stating  that  the  money  was  paid  under  protest,  and 
giving  him  notice  not  to  part  with  the  money.  The 
sale  was  therefore  not  proceeded  with,  and  on  the 
22nd  of  February  a  receiver  was  appointed  in  the 
debenture  holders'  action. 

T.  B.  Napier,  for  the  plaintiffs. — The  debenture- 
holders  are  entitled  to  this  money :  In  re  Standard 
Manufacturing  Co.,  39  W.  B.  369,  [1891]  1  Ch.  627  ; 
In  re  Opera  {Limited),  39  W.  E.  705,  [1891]  3  Ch. 
260. 

Ryland.  for  the  execution  creditor.— The  execution 
was  complete  before  the  intervention  of  the.  deben- 
ture-holders. 

Macaskie,  for  the  sheriff. 
Napier,  in  reply. 

Eekewich,  J. — The  question  in  oases  of  this  kind 
is  what  is  the  equity  of  the  debenture-holders.      The 

(a.)  Reported  by  F.  T.  Duka  and  Arnold  Glover, 
Esqs.,  Barristers-at-Law. 
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execution  creditor  has  rights  which  are  interfered 
with  by  the  interposition  of  the  court  on  behalf  of  the 
debenture-holders.  In  order  to  understand  what  the 
equity  of  the  debenture-holders  in,  it  is  necessary  to 
look  at  their  charge.  It  is  over  all  the  company's 
property,  and  it  is  stated  to  be  a  floating  security 
which  "  shall  not  hinder  any  dealings  by  the  oom- 
pany  in  the  course  of  its  business  with  all  the  pro- 
perty hereby  charged  in  such  manner  as  the  company 
may  think  fit."  I  am  not  here  concerned  with  a 
dealing  by  the  company  in  the  course  of  its  business, 
but  with  an  execution  on  a  judgment  which  results 
from  dealings  in  the  course  of  the  company's  business, 
though  neither  the  execution  nor  the  sale  under  it 
is  a  dealing  by  the  company. 

Now  what  is  "a  floating  security"  ?  I  am  not 
aware  of  any  precise  definition,  and  shall  not  attempt 
one.  Here  the  security  was  not  enforced  until  after 
execution  had  issued  and  the  Roods  had  really  been 
sold,  though,  in  fact,  shortly  before  notioe  of  the 
injunction,  the  execution  creditors  had  been  paid  out 
by  the  debenture-holder.  Was  his  equitable  charge 
then  rendered  active  ?  I  have  to  decide  what  is  the 
position  of  the  debenture-holder  after  the  property  is 
sold  and  before  the  money  is  handed  over.  I  think, 
giving  effect  to  the  language  used  by  Lindley,  L.J., 
in  In  re  Opera  {Limited),  that  if  the  property  is  sold 
and  the  money  not  handed  over,  the  equity  of  the 
debenture-holder  is  not  displaced.  The  sheriff  must 
therefore  pay  the  money,  after  deducting  his  costs, 
including  his  attendance  here,  to  the  receiver  in  the 
debenture-holders'  action. 

May  25. — The  trade  creditors  appealed. 

Ryland,  for  the  appellants. — The  payment  of  the 
£70  ds.  6d.  constituted  a  sale  of  the  property.  The 
debenture-holders  have  merely  an  equitable  charge. 
They  were  too  late  in  perfecting  that  charge  in  the 
only  proper  way — namely,  by  the  appointment  of  a 
receiver.  They  cannot  assert  their  rights  merely  by 
notioe. 

He  referred  to  Swain  v.  Morland,  3  Moore,  740 ;  In 
re  Panama,  New  Zealand,  and  Australian  Royal  Mail 
Co.,  18  W.  R.  441,  L.  E.  5  Oh.  App.  318 ;  In  re  Florence 
Land  and  Public  Works  Co.,  27  W.  E.  236,  10  Ch.  D. 
530;  In  re  Colonial  Trusts  Corporation,  15  Ch.  D. 
465,  29  W.  E.  Dig.  40 ;  WheaUey  v.  Silkstone  and 
Haigh  Moor  Coal  Co.,  33  W.  E.  797,  29  Ch.  D.  715 ; 
Edwards  v.  Standard  Rolling  Stock  Syndicate,  41  W.  R. 
343,  [1893]  1  Ch.  574;  In  re  Opera  (Limited),  39 
W.  E.  705,  [1891]  3  Ch.  260. 

Macaskie,  for  the  sheriff. 

T.  B.  Napier,  for  the  plaintiffs,  was  not  called 
upon. 

Lindley,  L.J.,  after  stating  the  facts,  said :  The 
cardinal  fact  about  this  case  is  that  the  goods  were 
never  sold.  It  is  impossible  to  mistake  the  meaning 
of  the  payment  of  the  £70  5s.  6d.  and  of  the  letter. 
It  is  obvious  that  the  goods  were  never  sold,  and  that 
the  £70  5s.  6d.  does  not  represent  the  price  of  the 
goods.  It  is  the  amount  of  the  judgment  and  costs, 
and  was  paid  to  the  sheriff  until  it  could  be  ascer- 
tained who  was  entitled  to  it. 

Now,  who  is  entitled  to  the  money?  Is  it  the 
plaintiffs*  ?  What  were  the  rights  of  the  debenture- 
holders  F  The  debentures  gave  an  equitable  charge 
on  all  the  assets  of  the  company,  and  that  involved  a 
right  in  equity,  if  the  money  became  due,  to  appoint 
a  receiver.  The  plaintiffs  asserted  that  right,  and  a 
receiver  was  appointed  before  the  goods  were  sold. 
That  being  so,  it  was  the  duty  of  the  sheriff  not  to 
sell :  see  In  re  Opera  (Limited). 

But  it  is  said  that  the  execution  creditors  had  a 


right  to  have  the  property  sold  before  the  reoorer 
was  appointed.  Is  that  so  ?  If  the  sheriff  hid  sold 
after  receipt  of  notioe  of  the  debenture-holdm' 
claim,  what  would  the  court  have  done  P  Suppost 
the  sheriff  had  interpleaded,  the  judge  would  hive 
postponed  his  decision  till  after  he  had  seen  the  remit 
of  the  debenture-holders'  action. 

I  think  that  the  debenture-holders  exerted  their 
rights  in  time,  and  that  Kekewioh,  J.,  took  the  right 
view.  The  key  to  the  case  is  that  the  reooiyer  wa 
appointed  before  sale. 

Lopes,  L.J, — I  am  of  the  same  opinion.  After  tat 
facts  are  once  understood  the  case  is  an  easy  «. 
The  fact  is  there  never  was  any  sale,  and  a  raom 
was  appointed.  That  is  a  complete  answer  to  tb 
appellants'  case.  The  debenture  holders  did  every- 
thing in  their  power  to  assert  their  rights.  Warn 
the  notioe  of  the  18th  of  February  was  given,  ti* 
sheriff  should  immediately  have  got  an  interfiles!* 
issue.  If  that  had  been  done  the  money  would  hue 
come  to  the  hands  of  the  debenture-holders.  Id) 
not  say  what  would  have  happened  if  the  sale  nal 
taken  place  and  the  money  hail  actually  been  hands! 
over.    It  is  not  necessary  to  decide  that  here. 

Kay,  L.J.— Mr.  Ryland  has  addressed  an  u 
argument  to  us  to  prove  that  there  had  been  a 
and  that  this  money  stands  in  the  position  of  pro 
of  sale ;  but  when  the  actual  facts  are  looked  at,  it 
clear  that  there  was  no  sale.  The  debenture  hoMa 
obtained  the  appointment  of  a  receiver  on  the  2s 
of  February,  and  that  moment  the  security  attacks 
upon  all  the  property  of  the  company,  including  4 
goods  that  were  to  have  been  sold,  but  were  ad 
While  the  action  was  pending,  and  after  notioe  of  a 
action  being  pending  had  been  given,  the  debentad 
holders  deposited  this  sum  of  money  with  the  sad 
They  had  not  had  time  to  appoint  a  reoeinr,  m 
they  did  all  they  could.  The  money  was  not  nurcsal 
money,  but  merely  the  amount  of  the  sheriff*  eWj 
It  was  placed  in  medio  to  await  the  result  of  1 
action.  Then,  by  the  appointment  of  a  reoeinr,  fl 
debenture-holders  perfected  their  security,  eai_ 
think  the  money  belongs  to  them,  and  not  to  I 
execution  creditors. 

Appeal  dismissed. 

Solicitors,    Bel/rage   A   Co.,    for   Reere  A  Her* 
Birmingham ;  Taylor,  Hoare,  dh  Pilcher,  for  ib'cai 
Child  Heath,  Warwick;    Barlow  A  James,  for?. I 
Butlin,  Birmingham. 


«r* 


From  Chan.  Div.     \ 

(Lindley,  Lopes,  and  > 

Kay,  L.JJ.)  ) 

Bonhote  v.  Henderson,  (a.) 
Settlement— Voluntary  settlement— RedUfieato* 
The  decision  of  Kekewioh,  J.  (reported  ante,  t. 
affirmed  upon  the  evidence. 

(a.)  Reported  by  Abnold  Glover,  Esq..  Barri** 
at-Law. 


VoLXLTH.      [j^ia*.]       THE  WEEKLY  REPORTER. 


581 


Court  of  Appeal. 


InbeTugkxb. 


Court  of  Appeal. 


From  Chan.  Div.  \ 

(lindley,  Lopes,  [  May  20. 

and  Kay,  L.JJ.)  J 

In  re  TUOKBB.  (a.) 

Settled  Land  Acts — Cost  of  improvement  where  no  prior 
scheme— Payment  by  tenant  for  life — Application  for 
repayment  out  of  capital  moneys— 45  A  46  Vict.  c.  38, 
s.  26—53  A  54  Vict.  c.  69,  s.  15. 

A  tenant  for  life  having  actually  paid  the  cost  of  im- 
provements in  respect  whereof  no  scheme  under  section  26 
©/  the  Settled  Land  Act,  1882,  had  ever  been  submitted, 
applied  to  the  court  under  section  15  of  the  Settled  Land 
Adt  1890,  to  be  recouped  out  of  capital  moneys  in  the 
hands  of  the  trustees. 

Held,  that  the  court  has  jurisdiction  to  allow  such 
recouping  ;  but  that,  the  works  having  been  executed  and 
paid  for,  the  application  must  be  considered  with  greater 
strictness  than  if  the  work  was  still  to  be  done. 

This  was  an  appeal  from  a  decision  of  Kekewioh, 
J.,  in  chambers  upon  a  summons  under  the  Settled 
Land  Acts,  1882  to  1890. 

The  summons  was  by  the  tenant  for  life  of  certain 
settled  estates  for  an  order  that  the  trustees  of  the 
settlement  for  the  purposes  of  the  above  Acts  might 
be  directed  to  apply  the  sum  of  £652  7s.  8d.  out  of 
capital  moneys  arising  under  the  said  Aots  in  their 
hands,  subject  to  the  said  settlement,  in  payment  for 
oeitain  improvements  upon  the  lands  subject  to  the 
settlement—namely  (a)  additions  and  alterations  for 
sanitary  purposes  to  the  principal  mansion  house 
necessary  or  proper  to  enable  it  to  be  let ;  (b)  the 
rebmldmff  of  oertain  stables  at  a  farm  and  the  sinking 
of  a  well  and  the  providing  of  water  supply  to 
oertain  other  farms.  The  works  had  been  done  by 
the  tenant  for  life  at  the  end  of  1893  and  beginning 
of  1894  without  any  scheme  having  been  submitted  to 
the  trustees  in  accordance  with  section  26  of  the 
Bottled  Land  Act,  1882.  The  cost  of  part  of  them, 
£305,  had  been  paid  by  the  tenant  for  life  out  of  his 
own  pocket,  there  being  at  the  time  when  payment 
was  required  no  capital  moneys  subject  to  the 
settlement  available  for  laying  out  on  improvement. 
Of  this  £305,  £175  had  been  expended  in  alterations 
■nd  repairs  to  the  drainage  and  sanitary  arrange- 
ments of  the  mansion  house  to  suit  the  requirements 
of  the  tenant  of  it,  and  further  part  of  it  was 
expended  on  repairs  to  the  other  buildings. 

The  tenant  for  life  desired  that  the  £652  7s.  8d. 
asked  for  by  the  summons  should  be  applied  in 
reimbursing  him  this  £305  and  paying  for  the  other 
works.  Kekewioh,  J.,  declined  to  allow  him  to  be 
reimbursed  the  £305,  being  of  opinion  that  the  court 
had  no  jurisdiction  under  seotion  15  of  the  Settled 
Land  Act,  1890,  to  allow  capital  moneys  to  be 
applied  in  recouping  to  the  tenant  for  life  money 
which  he  had  actually  paid  for  improvements.  He 
•flowed  the  cost  of  the  remainder  ox  the  works  to  be 
paid  out  of  the  capital  moneys. 

The  tenant  for  life  appealed  from  the  decision  so 
far  as  it  was  adverse  to  him. 

Ashton  Cross,  for  the  tenant  for  life,  cited  In  re 
OaskeU,  42  W.  E.  219,  [1894]  1  Oh.  485 ;  and  In  re 
Ormerod,  40  W.  B.  490,  [1892]  2  Ch.  318.  [Lopks, 
U.,  referred  to  In  re  Dalison,  41  W.  E.  15,  [1892] 
3  Ch.  522;  and  In  re  Hotchkin,  35  W.  E.  463,  35 
Ch.  D.  41. 

W.  Rowland  Jackson,  for  the  trustees. 

Lbtdlby,  L.J.— I  do  not  think  that  in  this  case 

— —     ■■■  .  .        .i 

(a.)  Reported  by  W.  Soott  Thompson,  Esq.. 
Barrister-at-Law. 


we  ought  to  tie  our  hands  further  than  they  have 
been  tied  by  the  Legislature.  I  do  not  say  that 
in  no  case  can  the  court  empower  trustees  to  re- 
imburse to  a  tenant  for  life  such  money  as  he  has 
disbursed  upon  the  estate  for  a  purpose  authorized 
by  the  Settled  Land  Aots  for  the  expenditure  of 
capital  money.  Although,  however,  I  am  not  pre- 
pared to  say  that  the  mere  fact  of  payment  does 
prevent  the  court  from  allowing  the  expenditure, 
yet  I  do  say  that  when  the  tenant  for  life  has  paid 
the  money  and  comes  to  the  oourt  to  ask  to  be  re- 
imbursed, the  oourt  is  bound  to  be  very  careful.  It 
is  very  difficult  after  the  work  has  been  done  to  see 
what  was  proper.  A  tenant  for  life  who  does  such 
things  on  his  own  account,  without  giving  estimates 
or  anything  of  that  sort,  and  then  comes  to  the  court 
and  asks  to  be  reimbursed  must  not  be  surprised  if 
the  oourt  does  not  assist  him  and  he  is  not  allowed 
the  cost  of  what  he  has  done  out  of  the  capital 
of  the  estate.  If  he  wants  the  assistance  of  the  court 
he  ought  to  make  out  and  supply  proper  estimates  as 
required  by  the  Act  of  1882. 

The  Act  of  1890  has  enlarged  the  powers  of  the 
court,  but  in  proportion  as  they  are  enlarged,  the 
court  must  be  tne  more  careful  to  see  that  they  are 
properly  exercised.  I  take  it  that  the  duty  of  the 
court  is  this,  to  see  what  is  fair  and  right  as  between 
the  tenant  for  life  and  remainderman,  and  not  to 
throw  upon  capital  the  expense  of  what  in  fairness 
ought  to  come  out  of  income.  But  suppose  what  has 
been  done  does  come  within  the  objects  for  which  the 
Acts  allow  the  expenditure  of  capital  money,  the 
court  is  not  bound  to  authorize  such  expenditure  to 
come  out  of  the  capital.  We  must  look  at  it  from  a 
business  point  of  view,  and  see  whether  it  is  fair  and 
right  that  the  expense  should  come  out  of  the  capi- 
tal, or  whether  it  is  in  respect  of  things  which  are 
part  of  the  ordinary  incidents  of  occupation.  A  great 
part  of  the  expenditure  here  ought  not  to  be  allowed. 
It  was  in  respect  of  matters  which  are  needful  for 
the  enjoyment  of  the  property,  and  they  are  not  such 
things  with  which,  as  between  tenant  for  life  and 
remaindermen,  capital  ought  to  be  saddled.  Now 
what  is  to  be  done.  I  think  that  some  of  these  items 
can  fairly  be  thrown  upon  capital.  I  do  not  take  the 
view  that  the  oourt  is  bound  to  refuse  to  allow  this 
expenditure  out  of  capital,  simply  because  the  matters 
have  been  already  paid  for.  I  think  it  would  be  fair 
if  we  were  to  allow  £100  in  respect  of  them  in  addi- 
tion to  what  Kekewioh,  J.,  has  allowed. 

Lopes,  L.  J. — The  expense  in  this  case  was  incurred 
a  year  and  a  half  before  the  application  of  the  tenant 
for  life,  and  the  work  was  paid  for  by  him.  He  now 
comes  to  the  oourt  and  asks  for  repayment  under 
seotion  15  of  the  Act  of  1890.  Eekewich,  J.,  has  de- 
cided that  the  oourt  has  no  jurisdiction  to  allow 
repayment  of  what  has  been  paid  by  the  tenant  for 
life,  and  the  question  is  whether  or  not  there  is  such 
jurisdiction.  For  some  time  I  had  doubts.  The 
question  turns  upon  section  26  of  the  Act  of  1882,  and 
section  15  of  the  Act  of  1890.  [His  lordship  read 
the  sections.]  If  it  depended  on  section  26  I  should 
say  that  there  was  no  jurisdiction  to  allow  the  reim- 
bursement, as  under  that  seotion  a  scheme  had  to  be 
submitted.  But  then  the  latter  seotion  does  away 
with  the  necessity  for  a  scheme.  At  first  I  was 
inclined  to  think  that  there  was  no  jurisdiction  to 
allow  repayment  to  a  tenant  for  life,  but  I  think  that 
is  too  narrow  a  construction  to  put  upon  the  section, 
and  that  there  is  jurisdiction  to  allow  payment  of  the 
money  out  of  capital,  although  it  has  been  already 
paid  by  the  tenant  for  life.  Where,  however,  the 
court  is  asked  to  exercise  this  power  after  the  execu- 
tion of  the  works,  the  application  most  be  dealt  with 
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in  a  different  way  than  if  it  had  been  made  before 
they  were  executed.  In  such  a  case  the  court  will 
look  at  the  matter  more  critically  and  carefully,  and 
will  act  with  greater  jealously  and  anxiety,  for  this 
reason  when  the  work  has  been  done,  it  is  more 
difficulty  for  the  court  to  determine  whether  or  not 
the  improvements  were  necessary  and  reasonable.  It 
is  no  longer  possible  for  the  court  to  see  for  what  the 
new  improvements  were  substituted,  and  it  cannot  see 
with  the  same  accuracy  as  if  the  application  had  been 
made  before  the  work  was  done.  I  think  that 
extreme  care  ought  to  be  exercised  on  the  part  of  the 
court  in  determining  whether  the  expense,  which  has 
been  incurred,  ought  to  be  allowed  out  of  capital. 

In  the  present  case  a  large  proportion  of  the  things 
which  have  been  done  cannot  be  called  improvements. 
They  are  alterations  or  rather  in  the  nature  of 
repairs.  It  is  not  easy  to  determine  in  respect  of 
what  kind  of  improvements  the  expense  ought  to  be 
borne  by  the  tenant  for  life  and  of  what  it  ought  to 
be  thrown  upon  capital.  We  must  take  a  business- 
like view  of  tne  matter  and  determine  what  is  fair  as 
between  tenant  for  life  and  remaindermen.  It  is 
impossible  to  lay  down  any  general  rule.  What  is 
usually  done  by  a  man  in  occupation  of  premises 
must  be  done  at  the  expense  of  the  tenant  for  life. 
If,  however,  the  things  that  are  done  are  not  such 
as  are  usually  done  by  the  occupier,  but  are  permanent 
and  larger  improvements  likely  to  benefit  the 
remaindermen  more  than  the  tenant  for  life,  then  it  is 
fair  that  the  expense  of  them  should  come  out  of 
capital.  In  every  case  the  question  must  depend 
upon  the  oiroumstanoes,  and  in  the  present  case  I 
think  that  some  of  the  things  that  have  been  done 
and  which  are  called  improvements  are  really  repairs 
and  ought  to  be  paid  for  by  the  tenant  for  life.  If 
we  allow  him  £100  in  addition  to  that  which  has 
been  already  allowed,  I  think  we  sball  be  doing  him 
ample  justice. 

Kay,  L.J. — I  agree  and  I  have  nothing  to  add. 

Lindley,  L.  J. — The  trustees'  costs  can  come  out 
of  the  capital  of  the  estate.  The  tenant  for  life 
must  pay  his  own. 

Appeal  allowed. 

Solicitors,  Knight  &  Oregson  ;  Barton  &  Pearman. 


April  9. 


From  Q.  B.  Div.  i 
(Lord  Esher,  M.E.,  and  [ 
Lopes  and  Bigby,  L.JJ.  ) 

Andrews  and  Anotheb  v.  Nott-Boweb.  (a.) 

Defamation  —  Libel — Privilege — Licensing  sessions — 
Report  by  head  constable  on  licensed  houses — Publica- 
tion of  report  by  order  of  justices. 

The  head  constable  of  a  borough,  by  direction  of  the 
licensing  justices,  sold  copies  of  a  report  containing  re- 
marks upon  the  various  licensed  houses  in  the  borough, 
which  had  been  prepared  by  him  for  the  use  of  the 
justices,  to  persons  who  had  business  at  the  general 
annual  licensing  sessions  in  order  to  facilitate  their  busi- 
ness at  the  sessions. 

In  an  action  for  libel  by  the  licensee  of  a  public- house 
against  the  head  constable  in  respect  of  certain  remarks 
made  by  him  in  the  report  upon  the  public-house  in 
question, 

Held,  that,  as  the  report  was  published  by  direction  of 
the  licensing  justices  for  the  proper  and  effective  discharge 
of  the  business  of  the  licensing  sessions,  the  occasion  of 

(a.)  Reported  by  W.  F.  Babbt,  Esq.,  Barrister-at- 
Law. 


the  publication  was  privileged,  and  in  the  absence  of 
actual  malice  the  action  would  not  lie. 

Application  by  the  plaintiffs  for  a  new  trial  in  an 
action  for  libel  tried  before  Lawranoe,  J.,  with  a 

The  alleged  libel  was  contained  in  a  report  pre- 
pared by  the  defendant  upon  the  licensed  nonaee  in 
Liverpool. 

The  plaintiff,  Agnes  Andrews,  and  her  sister  ware 
respectively,  the  Hoensee  of  and  the  barmaid  at  a 
public-house  at  Liverpool. 

The  defendant,  who  was  the  head  constable  of 
Liverpool,  on  the  9th  of  August,  1894,  served  notice 
upon  the  plaintiff,  Agnes  Andrews,  that  he  intended 
at  the  next  general  annual  licensing  meeting  to 
object  to  the  renewal  of  her  licence,  upon  the  groand 
that  she  permitted  improper  conduct  to  take  place 
between  her  barmaids  and  men  upon  the  lioennd 
premises,  that  she  was  not  a  fit  and  proper  peraon  to 
hold  a  licence,  and  that  the  licence  was  not  required 
to  meet  the  wants  of  the  neighbourhood. 

The  justices  of  the  city  of  Liverpool  on  the  ¥2tk 
of  June,  1894,  passed  a  resolution  that  the  watts 
oommittee  be  requested  to  instruct  the  head  con- 
stable to  revise  and  correct  the  schedule  of  homed 
houses,  and  to  report  on  the  use  of  back  doom 
for  trade  purposes  since  the  limit  of  6  o'ckok 
was  fixed  by  the  magistrates,  and  to  add  any 
further  information  he  considered  desirable.  Upon 
the  2nd  of  July  the  watch  oommittee  passed  a  reten- 
tion that  the  above  request  should  be  compos! 
with,  the  defendant  being  present.  The  defend- 
ant accordingly  prepared  a  report  in  the  form  of  a 
book  upon  the  various  licensed  houses  in  Liverpool, 
and  in  the  column  headed  "  superintendents  it-  < 
marks,"  it  was  stated,  as  regards  the  plaintifPa  hcwae, 
that  the  licensee  had  been  served  by  the  police  vxbYJ 
notice  of  objection  to  the  renewal  of  her  license,  tk 
grounds  of  objection  given  above  being  set  oat 
This  was  the  libel  complained  of.*  This  report  vat 
presented  to  a  special  meeting  of  the  justices  on  tat 
21st  of  August,  when  it  was  resolved  that  the  nasi 
oonstable,  so  far  as  he  was  able,  should  issue  copeae  4s 
any  person  who  might  apply  for  and  require  the  oast 
in  order  to  facilitate  his  business  at  the  general  anneal 
licensing  meeting  on  payment  of  10*.  6d*  for  eecfc 
copy.  This  resolution  was  entered  in  a  book,  ati 
every  person  who  purchased  a  copy  of  the  report  ati 
to  sign  a  certificate  stating  that  he  had  read  the  aM 
resolution  of  the  justices,  and  that  he  required  a  cost 
of  the  report  to  facilitate  his  business  at  the  genefli 
annual  licensing  meeting.  A  copy  of  the  report  waj 
sent  to  each  of  the  justices,  and  thirty-six  copies  isj 
sold  to  solicitors,  barristers,  brewers,  and  otbofli 
having  business  at  the  licensing  sessions,  who  signal 
the  above  certificate. 

At  the  trial  the  learned  judge  ruled  that  the  occ*t 
sion  of  the  publication  was  privileged  and  that  tk» 
was  no  evidence  of  actual  malice,  and  directed  pig- 
ment to  be  entered  for  the  defendant, 

Finlay,  Q.C.,  and  W.  F.  Taylor  (Shee,  Q.C.,  *& 
them),  for  the   plaintiffs.— -The  publication  of  -J* 
report  was  not  made  on  a  privileged  occasion.  ! 
publication  to  the  justices  would  be  privileged,  ■ 
the  publication  to  any  other  person  simply  be 
he  had  business  at  the  lioensing  sesaiona  van  cj 
privileged.    Such  a  person  might  be  interested  in  m 
licensed  house  or  perhaps  more,  but  that  would 
make  the  publication  to  him  of  the  remarks  mx 
the  other  licensed  houses  privileged.     He  wouti 


•It  appeared  that  no  suggestion  of  impropnsi 
the  part  of  the  barmaids  was  intended,  nor  wee  I 
such  evidence  offered. 
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do  interest  in  those  houses.  The  report  complained 
of  as  libellous,  was  published  to  persons  who  had  no 
interest  in  that  house,  and  therefore  the  occasion  was 
not  privileged.  There  is  no  statutory  authority 
authorizing  the  licensing  justices  to  direct  the  chief 
constable  to  prepare  this  report  and  to  sell  it,  and  there- 
fore he  is  nonprotected  upon  that  ground.  By  section 
7  of  19  &  20  Vict.  o.  69,  constables  are  to  perform,  in 
addition  to  their  ordinary  duties,  all  such  duties 
connected  with  the  police  as  the  justices  in  general 
or  quarter  sessions  or  the  watch  committee  direct. 
There  was  no  order  from  the  justices  in  general  or 
quarter  sessions  or  from  the  watch  committee  to  the 
chief  constable  to  prepare  this  report.  Section  191, 
rob  "section  2,  of  the  Municipal  Corporations  Act, 
1882,  only  directs  a  constable  to  obey  all  such  lawful 
commands  as  he  receives  from  any  justice  in  the 
borough,  and  therefore  that  section  cannot  be 
Touched  by  the  defendant  as  his  authority  for  selling 
tins  report. 

They  referred  to  Stockdak  v.  Hansard,  9  A.  ft  E.  1 ; 
SmrUs  v.  Scarlett,  40  W.  B.  696,  [1892]  2  a  B.  56  ; 
Boxtius  v.  Goblet  Frerce,  42  W.  B.  392,[1894]  1 
Q.B,  842 ;  Hebditch  v.  Macllwaine,  42  W.  B.  422, 
[1894]  2  a  B.  54. 

Bigham,  Q.C.,  and  M id  hoi  land,  Q.C.  {Horridge,  with 
them),  for  the  defendant. — The  head  constable  was 
bound  by  section  7  of  19  ft  20  Vict.  c.  69,  to  obey 
the  orders  of  the  watch  committee  or  of  the  justices  in 
general  or  quarter  sessions.  The  justices  requested 
the  watch  committee  to  direct  the  head  constable  to 
draw  up  this  report,  and  the  watch  committee  passed 
a  resolution  to  that  effect,  and  the  head  constable 
drew  up  the  report,  and  it  was  printed  and  sent  to  the 
justices.  The  justices  then,  for  the  convenience  of 
those  having  business  at  the  sessions,  and  to  facilitate 
the  business,  passed  a  resolution  that  copies  should 
be  sold  to  those  having  business  at  the  sessions.  The 
justices  have  the  conduct  of  the  sessions  and  it  was 
competent  for  them  to  make  that  order.  The  report 
only  contains  a  statement  that  the  house  was 
objected  to  on  various  grounds,  and  that  is  true.  The 
head  constable  was  bound  to  obey  that  order  of  the 
justices,  and  therefore  the  occasion  was  privileged. 
The  occasion  was  also  privileged  on  the  ground  that 
every  licensed  person  has  an  interest  in  knowing 
what  objections  are  made  to  any  other  licensed 
house,  as  an  objection  in  Liverpool  nearly  always 
alleges  as  one  ground  of  objection  that  the  house  is 
not  wanted  for  the  requirements  of  the  neighbour- 
hood. Indeed,  every  person  in  Liverpool  is  interested 
in  this  report 

They  referred  to  AUbutt  v.  General  Medical  Council, 
37  W.  B.  771,  23  Q.  B.  D.  400. 

Finlay,  Q.C,  replied. 

Lord  "Rhhkk,  M.B. — In  my  opinion  the  decision  of 
the  learned  judge  was  right.  The  justices  of  liver- 
pool  have  the  conduct  of  the  court  for  the  renewal  of 
licences.  Every  licence-holder  in  Liverpool  must 
have  his  licence  renewed,  and  therefore  every  licensed 
house  in  Liverpool  is  before  that  court  each  year. 
Bach  case  has  to  be  considered  by  the  justices  with 
regard  to  the  whole  town.  Those  justices  are  a  court 
exercising  judicial  functions  of  an  onerous  character. 
They  have  to  hear  all  the  cases  in  a  not  very  pro- 
longed time,  and  when  they  consider  any  one  case 
they  may  have  to  consider  it  with  reference  to  a  great 
many  other  cases.  That  being  the  state  of  things, 
alter  verv  long  experience  the  justices  have  come  to 
the  conclusion  that  it  would  be  of  great  assistance  to 
them  in  the  exercise  of  that  responsible  jurisdiction 
if  they  had  a  book  such  as  the  book  before  us  com- 
pfled.     They   therefore  requested  the  watch  com- 


mittee to  direct  the  head  constable  to  compile 
this  book.  We  are  told  that  the  ohief  con- 
stable is  present  at  the  meetings  of  the  watch  com- 
mittee, and  the  resolution  of  the  watch  committee 
that  the  request  should  be  acceded  to  having  been 
arrived  at  in  his  presence,  that  is  to  my  mind  equiva- 
lent to  an  order  by  the  watch  committee  to  him  to 
compile  the  book.  The  case  is  thus  brought  within 
the  terms  of  section  7  of  19  ft  20  Vict.  o.  69,  which 
provides  that  constables  shall,  in  addition  to  their 
ordinary  duties,  perform  all  such  duties  connected 
with  the  police  as  the  justices  in  general  or  quarter 
sessions  assembled,  or  the  watch  committee,  from  time 
to  time  direct  and  require.  The  book  when  compiled 
was  to  be  be  used  by  the  justices  in  administering  the 
law,  and  they  then  came  to  a  further  resolution  that 
it  would  be  of  great  assistance  to  them  in  the  exercise 
of  their  judicial  functions  that  anyone  who  has  to 
come  before  them  should,  if  he  so  desired  it,  have  a 
copy  of  this  book.  They  therefore  directed  the  head 
constable  to  hand  this  book  to  all  persons  who  might 
apply  for  and  require  it  in  order  to  facilitate  their 
business  at  the  general  annual  licensing  meeting.  The 
head  constable,  therefore,  in  issuing  this  book  to 
persons  who  were  about  to  appear  before  the  justices, 
either  as  counsel  or  solicitors  or  parties  to  the  juris-  . 
diction  which  the  justices  were  exercising,  was  doing 
that  which  he  was  bound  to  do,  and  which  the  justices 
had  a  right  to  command  him  to  do.  It  was  an  order  , 
of  the  court  as  to  the  mode  in  which  its  business 
should  be  carried  on,  given  to  one  of  its  own  officers, 
which  makes  what  that  officer  has  done  a  thing  done 
on  a  privileged  occasion.  There  is  no  evidence  that 
I  can  see  that  he  delivered  this  book  to  anybody  but 
those  who  were  within  the  class  I  have  mentioned, 
and  therefore  I  think  that  the  occasion  was  privi- 
leged.   The  appeal  must  therefore  be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  This  case 
raises  a  somewhat  novel  and  difficult  point.  The 
only  question  we  have  to  consider  is  whether  this  was 
a  privileged  occasion.  It  would  appear  that  the  jus- 
tices, for  the  convenient  conduct  of  the  business  at 
the  general  annual  licensing  sessions,  ordered  the 
report  in  question  to  be  prepared.  They  had  a  perfect 
right  to  do  that.  The  report  when  prepared  was 
delivered  to  the  justices,  and  it  has  not  been  sug- 
gested that  there  was  any  violation  of  the  privileged 
occasion  there.  I  do  not  see  any  evidence  that. the 
report  was  delivered  to  persons  not  having  business 
at  the  licensing  sessions.  But  it  is  said  that  it  was 
delivered  to  certain  persons  who  had  business  at  the 
licensing  sessions,  and  that  was  a  publication  of  the 
document  unnecessarily  excessive,  unnecessarily  wide, 
and  that  the  privilege  was  thereby  destroyed.  It  is  a 
new  point,  and  one  naturally  feels  some  hesitation 
about  it.  But  I  have  come  to  the  conclusion  that  the 
privilege  was  not  lost  by  what  was  said  to  be  the 
excessive  and  too  wide  publication  of  this  report. 
The  report  was  made  and  published  by  direction  of  a 
competent  authority — namely,  the  justices.  It  was  a 
report  that  was  convenient  and  desirable  for  the 
proper  and  effective  discharge  of  the  business  of  the 
licensing  sessions,  and,  as  far  as  I  can  see,  the 
defendant  did  not  do  anything  more  than  he  was 
ordered  to  do  by  a  competent  authority — namely,  the 
court.  That  being  so,  I  come  to  the  conclusion  that 
the  occasion  was  a  privileged  one,  and  that  nothing 
has  been  done  which  can  be  said  to  be  a  violation  or 
an  abuse  of  that  occasion.  In  Stuart  v.  Belly  39 
W.  B.  612,  [1891]  2  a  B.  341,  Lindley,  L.J„  said 
that  "  the  reason  for  holding  any  occasion  privileged 
is  common  convenience  and  welfare  of  society,  and  it 
is  obvious  that -no  definite  line  can  be  so  drawn  as  to 
[  mark  off  with  precision  those  occasions  which  are 
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privileged,  and  separate*  them  from  those  which  are 
not."  I  think  that  those  words  are  applicable  to  the 
present  case,  because  it  seems  to  me  that  this  was  a 
report  which  was  convenient,  and,  indeed,  almost 
necessary  for  the  proper  conduct  of  the  business  of 
the  sessions,  and  it  was  ordered  by  a  competent 
authority.  The  occasion,  therefore,  was  privileged, 
and  there  being  no  evidence  of  actual  malice,  the 
non-suit  was  right. 

Eigby,  L. J. — I  am  of  the  same  opinion.  We  have 
only  to  see  whether  the  publication  of  this  alleged 
libel  took  place  upon  a  privileged  occasion,  I  should 
have  had  some  difficulty  in  coming  to  the  conclusion 
that  the  occasion  was  privileged  by  reason  merely  of 
the  interest  which  any  one  of  the  persons  engaged  at 
the  licensing  sessions  had  in  one  or  more  out  of  the 
two  thousand  or  more  cases  mentioned  in  the  report. 
But  when  we  consider  how  this  publication  was  made 
we  see  that  it  was  published  by  virtue  of  the  reso- 
lution of  the  justices  who  had  to  conduct  the  pro- 
ceedings at  the  sessions.  I  know  that  it  was  a 
special  meeting  of  the  justices,  but  there  cannot  be 
a  doubt  that  the  whole  body  of  the  justices  acting  at 
the  sessions  adopted  what  had  been  done  at  the 
special  meeting.  Then  the  question  arises,  Was  it 
within  their  authority  to  make  such  a  provision  as 
this  ?  In  my  opinion  it  was.  The  instance  of  a 
calendar  at  a  criminal  sessions  is  a  similar  case. 
Here  the  justices  had  to  deal  with  all  these  cases, 
and  in  the  oonduot  of  the  public  business  and  in  the 
public  interest  they  directed  that  not  only  they 
themselves,  who  form  the  bench,  but  also  all  the 
suitors  and  professional  men  who  came  in  any 
capacity  to  their  court  might  be  furnished  with  a 
copy  of  this  report.  I  think  that  was  within  their 
authority.  As  to  the  teohnical  objeotion  that  it  was 
not  a  court  of  quarter  or  general  sessions,  but  only  a 
meeting  of  justices,  I  believe  that  that  can  be  got 
over  by  a  teohnical  reason.  By  section  191  of  the 
Munioipal  Corporations  Aot,  1882,  the  head  constable 
is  bound  to  obey  the  lawful  commands  of  any 
justices  having  jurisdiction,  and  therefore  a  meeting 
of  the  justices  was,  perhaps,  not  necessary.  I  think 
that  they  had  the  power.  I  am  dear  that  it  was 
brought  to  the  knowledge  of  the  head  constable  that 
the  justices  required  him  to  issue  this  report,  con- 
taining notes  upon  the  proceedings  that  were  to 
oome  before  them,  and  on  that  ground  I  think  that 
the  occasion  was  privileged. 

Application  dismissed. 

Solicitors  for  the  plaintiffs,  Wynne,  Holme,  ds 
for  Fisher,  Sandys,  <fc  Co.,  Liverpool. 

Solicitors  for  the  defendant,  F.   Venn  <fc  Co. 
O.  J.  Atkinson,  Town  Clerk,  Liverpool. 


Co., 


for 


From  Q.  B.  Div.    ) 
(LindJeyandA.  L.   f  March  13. 

Smith,  L.JJ.)      ) 

Lttmlet  v.  Ravensoroft.  (a.) 

Lessor  and  lessee — Agreement  for  lease  by  adult  and 
infant — Repudiation — Specific  performance — Inter- 
locutory injunction. 

A.  R.  and  C.  R.,  one  of  them  being  a  minor,  agreed 

•  by  their  agent  to  grant  to  the  plaintiff  a  lease  of  certain 

premises  vested  in  them  jointly  as  lessees.     The  plaintiff 

orought  an  action  claiming  specific  performance  of  the 

(a.)  Reported  by  W.  Shallcross  Goddabd,  Esq., 
Barri*ter-at-Law. 


agreement  by  the  adult  defendant,  and  an  interlocutory 
injunction  to  restrain  her  from  letting  the  premm  to 
any  person  other  than  the  plaintiff  until  the  trial  of  tfo 
action. 

Held,  that  an  injunction  ought  not  to  be  gnski 
where  no  case  for  specific  performance  has  been  mate 
out.  Specific  performance  cannot  be  decreed  against  m 
infant,  and,  therefore,  in  the  absence  of  any  tnisrepnmr 
taUon  or  misconduct  on  her  part,  ought  not  to  be  gnrid 
against  the  adult  defendant.  It  follows,  therefore,  tint 
an  interlocutory  injunction  against  her  ought  net  to  y. 
granted. 

Appeal  from  a  decision  of  Day,  J.,  at  ohamben. 

The  defendants  to  the  action  were  a  brother  sfti 
sister,  Charles  and  Alioe  Maud  Bavenscroft,  tfc 
brother  being  a  minor. 

By  an  agreement  in  writing  dated  the  5th  of  Octo- 
ber, 1894,  the  defendants,  by  their  agent,  agreed  to 
let  on  lease  to  the  plaintiff  the  ground  floor  of  ti» 
house  No.  34,  St.  James'-street.  The  plaintiff  in  tka 
action  claimed  specific  performance  of  the  agi 
alternatively,  damages,  and  an  injunction  to 
the  defendants  until  the  trial  of  the  action  few 
letting  tike  premises  to  any  other  person  then  fit 
plaintiff.  Day,  J.,  granted  on  interlocutory  injunc- 
tion against  the  lady  in  the  terms  of  the  claim. 

The  agreement  was  repudiated  by  the  defends!* 
in  January,  1895,  on  the  ground  that  the  infu 
defendant,  on  behalf  of  himself  and  his  sister,  set 
purported  to  enter  into  an  agreement  on  the  11th  o 
September,  1892,  for  the  letting  for  the  sai 
to  another  person. 

Alice  Maud  Ravenscroft  appealed. 

Younger,  for  the  appellant. — An  injunction 
not  to  be  granted,  unless  the  defendant, 
Ravenscroft,  can  be  compelled  to  oonvey  her  ^  M 
whatever  it  may  be.  The  plaintiff  can  only  take  si 
injunction  by  electing  now,  whether  at  the  trial  1 
will  be  satisfied  with  her  interest,  or  will  tri 
damages  only  and  no  assignment.  Specific 
formanoe  cannot  be  decreed  against  an  infant, 
where  a  person  entitled  to  a  moiety  of  an  ei 
enters  into  a  contract  with  respect  to  the 
specific  performance  will  not  be  granted  as  to  ti 
moiety  in  the  absence  of  fraud  or  misrepresentsuo 
Price  v.  Griffith,  1  De  G.  M.  &  G.  80 ;  Thomat 
Bering,  1  Keen.  729.  The  defendant's  title  has  m 
even  been  accepted,  so  that  an  injunction  wul  not 
granted  for  specific  performance.  The  -1— ** 
remedy  (if  any}  is  in  damages  only. 


Lush  Wilson,  for  the  plaintiff.— The  adult 
ant  instructed  her  agent  to  let  the  premises,  and  ta 
is  sufficient  to  bring  the  case  within  the  exceptions 
the  principle  of  Price  v.  Griffith*  If  I  am  bound 
elect,  I  elect  now  to  take  what  the  defendant  e 
give  me,  and  not  damages. 

Younger  replied. 

Lindlky,  L.J. — This  is  an  appeal  from  Day,  < 
who  granted  an  injunction  to  restrain  Ati 
Bavenscroft,  one  of  the  two  defendants,  from  * 
with  the  property  until  the  trial  of  the  action. 
is  a  valid  binding  agreement  between  the 
and  Moore,  the  agent  for  the  two  del 
contained  in  two  letters  of  the  5th  of  October,  1 
If  Moore's  principals,  who  are  the  two 
were  sui  juris,  there  would  be  a  complete  contract  si 
no  difficulty  would  arise.  But  unfortunately  ont 
them,  Charles  Bavenscroft,  is  an  infant.  The 
ment  is  for  a  lease  by  the  two  of  them  of  the 
which  has  been  leased  to  the  two  of  them. 

is   plain.      You    cannot   get   specific    ^ 

against  an  infant,  and  on  the  evidence  before  m 
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OMe  is  made  out  for  specific  performance  against  the 
other  defendant  either.  This  case  cannot  be  brought 
within  the  exceptions  as  to  misrepresentation  or  nris- 
oonductin  Price  v.  Griffith  and  Thomas  v.  Dering. 
You  cannot  get  a  decree  of  specific  performance 
•gainst  one  share  in  the  absence  of  some  fraud  so 
as  to  bind  the  other.  It  appears  to  me  the  only 
remedy  is  by  way  of  damages.  If  specific  perform- 
inoa  would  be  wrong  on  the  materials  before  us,  it 
follows  that  an  injunction  must  be  wrong,  and  the 
order  of  Day,  J.,  must  be  discharged.  Costs  will  be 
oosts  in  the  action. 

A.  L.  Smith,  L.J. — On  the  facta  before  us  a 
Base  for  specific  performance  has  not  been  made  out, 
tod  therefore  the  injunction  fails. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Proudfoot  A  Chaplin. 

Solicitors  for  the  respondent,  Longbourne,  Steven*,  & 
To. 


HqA  ©oun  of  fustier 


3£^}  May22;June29. 

East  Stonbhousb  Local  Board  v.  Victoria 
Brewery  Co.  (a.) 

noetic* — Coats — Witnesses'  expenses— Ord.  65,  r.  27, 
(9),  (20),  (29),  (37),  and  {38)— Photographs— Notice 
to  admit. 

The  costs  of  witnesses  subpoenaed,   but  not  actually 

Ued,  are  within  the  taxing  master1 s  discretion.     The 

ting  master  must  exercise  his  discretion  under  ord.  65, 

27  (9),  without  reference  to  scales  and  rules  before  the 

dieature  Act. 

rnrnbull  v.  Janson,  26  W.  R.  815,  3  C.  P.  D.  264, 

lowed. 

Sfomble,  the  costs  of  a  photographer  called  as  a  witness 

tply  to  prove  photographs  should  not  be  allowed,  unless 

Sftce  to  admit  his  proof  has  been  given  and  the  other 

e  has  refused  to  admit  it. 

Summons  to  review  taxation. 
kxt  action  was  brought  by  the  plaintiffs  against  the 
end&nts  for  damages  for  pollution  of  water. 
Igment  for  the  plaintiffs,  with  costs  other  than 
se  of  certain  interlooutory  proceedings,  was  pro- 
ufceed  by  Bomer,  J.,  on  the  31st  of  October,  1894. 
»  bill  of  costs  was  taxed,  and  the  oosts  of  eleven 
nesaes  were  allowed  by  the  taxing  master, 
lough  three  only  were  actually  called.    Among 

eight  who  were  not  called  was  a  photographer 
.  tlie  country  solicitor.  The  taxing  master  allowed 

witnesses  a  sum  for  hotel  expenses  in  addition  to 
SMsale  charge. 

tainfen  Eady,  Q.C.,  and  Manbv,  in  support  of  the 
■none. — We  object,  first  of  all,  to  the  allowance 
ftae  costs  of  the  eight  witnesses  who  were  not 
sdL  Next  we  object  to  the  allowance  for  hotel 
issses.     It  was  not  disputed  at  the  trial  that  there 

t>een  pollution,  so  it  was  unnecessary  caution  to 
ao  many  witnesses  to  prove  it.  We  objeot  to  the 
armaoe  of  hotel  expenses  at  all.    Witnesees  are 

entitled  to  their  fee  as  witnesses  and  their 
■Me*  as  well;  but  anyhow  we  objeot  to  the 
r  siiioo  of  the  hotel  expenses  of  the  eight  witnesses 

Seported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


who  were  not  called.  It  was  unnecessary  to  call  a 
photographer  to  prove  photographs;  the  proper 
course  would  have  been  to  give  notice  to  admit  them, 
under  ord.  32,  r.  2.  Another  witness  was  the  country 
solicitor.  What  could  he  prove  P  [North,  J.— The 
taxing  master  has  seen  the  proofs,  and  I  cannot  inter- 
fere with  his  discretion.] 

They  cited  Bailey  v.  Kynoch,  L.  B.  20  Eq.  632,  at 
p.  638 ;  Smith  v.  Butter,  23  W.  B.  332,  L.  B.  19  Eq. 
473 ;  Brocas  v.  Lloyd,  4  W.  B.  540,  23  Beav.  129 ; 
Nokes  v.  Gibbon,  5  W.  B.  216,  26  L.  J.  Ch.  208 ;  Clark 
v.  GUI,  2  W.  B.  652,  1  K.  &  J.  19. 

R.  Younger,  for  the  respondents. — All  the  items 
objected  to  are  within  the  taxing  master's  discretion. 
[North,  J. — I  only  wish  to  hear  you  as  to  the  photo- 
grapher and  as  to  the  hotel  expenses.]  A  photograph 
is  not  a  dooument,  notice  to  admit  which  oan  oe 
given.  Moreover,  the  photographer  was  acquainted 
with  the  locus  in  quo,  and  would  have  given  valuable 
evidence  in  our  favour.  As  to  the  allowance  of  hotel 
expenses,  there  is  an  express  decision  in  Turnbull  v. 
Janson,  26  W.  B.  815,  3  C.  P.  D.  264,  that  the  scales 
in  use  before  the  Judicature  Act  are  no  longer  bind- 
ing. 

Cur.  adv.  vult. 

North,  J.,  29th  June.-— There  are  two  points  raised 
by  this  summons.  The  first  is  that  eleven  witnesses 
hare  had  their  costs  allowed  by  the  taxing  master, 
although  three  only  were  called.  It  is  said  that  the 
oosts  of  the  other  eight  are  unnecessary.  It  is  dear, 
however,  that  the  fact  that  witnesses  are  not  actually 
called  does  not  establish  that  no  oosts  ought  to  be 
allowed,  and  the  taxing  master  says,  in  the  exercise 
of  his  discretion,  that  these  were  necessary  witnesses. 
I  cannot  interfere  with  the  discretion  of  an  ex- 
perienced taxing  master  in  a  matter  of  detail  where 
no  principle  is  involved. 

There  is  this  much  to  be  said,  however.  One  of 
these  witnesses  was  a  photographer.  He  charged 
£30  for  photographs.  The  taxing  master  allowed 
his  expenses,  but  reduced  his  bill  to  about 
£10.  If  I  was  myself  a  taxing  master  I  should 
not  allow  the  costs  of  a  photographer  who  was 
brought  to  London  simply  to  prove  photographs 
unless  his  proof  had  been  shown  to  the  other  side  and 
they  had  declined  to  admit  it ;  and  I  may  follow 
some  suoh  rule  in  future. 

It  is  next  said  that  hotel  expenses  cannot  be 
allowed  in  addition  to  the  allowance  under  the  scale. 
There  is  this  to  be  said :  the  scale  was  made  at  a  time 
when  witnesses  were  never  called  in  the  Chancery 
Division.  Ord.  65,  r.  27,  (9),  (20),  (29),  (37),  and 
(38),  must  be  considered,  ana  (38)  is  relied  upon  as 
showing  that  the  scale  is  now  binding.  But  Turn- 
bull  v.  Janson  clearly  settles  that  point,  and  shows 
that  the  taxing  master  has  a  discretion,  and  that  was 
a  case  at  common  law.  [His  lordship  read  the 
judgment  of  Lindley,  L.J.]  The  taxing  master  was 
right  in  principle. 

Summons  dismissed  with  costs. 

Solicitors  for  the  applicants,  Wedlake,  Betts,  <fe 
WecUahc,  for  BatehelorA  Geake,  Plymouth. 

Solicitors  for  the  respondents,  Crowders  <fc  Vizard, 
for  R.  B.  Dodd,jun.,  East  Stonehouse. 


586 


THE  WEEKLY  REPORTER.        m^w]     VoLXLHL 


Hh.  Ct.       Hood-Babes  v.  Cathcabt.-— Portsea  Island  Building  Soctbty  v.  Baeclay.       Hh.  Ct. 


tea:-}  ^24- 

Hood-Baees  v.  Cathcabt.  (a.) 

Judgment  creditor — Interest  not  capable  of  being  taken 
in  execution— I  &  2  Vict.  c.  110—27  &  28  Vict,  c, 
112. 

The  statute  27  &  28  Vict.  c.  112  applies  to  an  interest 
in  land  which  is  incapable  of  being  taken  in  execution, 
and  a  judgment  does  not  operate  as  a  charge  upon  the 
land  of  the  debtor  until  the  requirements  contained  in 
the  statute  have  been  complied  with. 

Action. 

By  an  indenture  of  settlement  dated  the  19th  of 
July,  1887,  certain  real  estate  was  settled  upon  trust 
for  Mrs.  Cathcart  for  life  without  power  of  anticipa- 
tion, then  upon  trust  for  her  husband  during  his  life, 
with  remainder  to  the  children  of  the  marriage  and 
an  ultimate  remainder  in  default  of  children  to  Mrs. 
Cathcart  in  fee  simple. 

There  had  not  been  any  issue  of  the  marriage  up  to 
the  present  time. 

The  plaintiff  was  a  judgment  creditor  of  Mrs. 
Cathcart  and  he  now  brought  this  action  asking  for 
relief  by  foreclosure  or  sale  of  Mrs.  Cathcart' 8  interest 
in  remainder. 

8.  Holly   Q.O.  and  C.   Johnston  Edwards,  for  the 

Elaintiff.— The  plaintiff  is  entitled  to  the  relief  which 
e  asks  under  1  &  2  Vict.  c.  110  ss.  11  &  13 ;  27  &  28 
Vict.  c.  112  does  not  apply,  because  the  interest  is  not 
one  capable  of  being  taken  in  execution.  Moreover, 
that  Act  was  passed  to  prevent  the  mischief  of  a 
number  of  persons  claiming  under  the  debtor, 
and  it  does  not  apply  at  all  between  the  debtor 
and  creditor.  As  against  his  creditor  a  debtor  is  not 
entitled  to  say  that  the  judgment  does  not  operate. 
[They  cited  In  re  Anthony,  40  W.  E.  316,  [1892]  1  Oh. 
450 ;  In  re  Hamilton,  34  W.  E.  203 ;  31  Ch.  D.  291 ; 
In  re  Bailey's  Trusts,  17  W.  E.  393,  38  L.  J.  Ch.  237 ; 
In  re  Onslow,  Plowden  v.  Gay  ford,  36  W.  E.  883,  39 
Ch.  D.  622  ;  In  re  South,  22  W.  E.  460,  L.  E.  9  Ch. 
App.  369.] 
Mrs.  Cathcart  did  not  appear. 

Noeth,  J.— I  think  it  is  clear  that  the  plaintiff  is 
not  entided  to  what  he  asks.  He  has  obtained  a 
judgment  against  a  married  woman.  Under  a  settle- 
ment dated  the  19th  of  July,  1887,  Mrs.  Cathcart 
takes  the  first  life  interest  without  power  of  anticipa- 
tion, then  the  husband  takes  for  life,  and  there  are 
subsequent  limitation  to  children  of  the  marriage.  In 
the  event  of  there  being  no  children,  and  there  have 
been  none  up  to  the  present,  there  is  an  ultimate 
remainder  to  Mrs.  Cathcart  in  fee  simple.  It  is  not  in 
terms  settled  to  her  separate  use,  but  the  effect  of  the 
Married  Woman's  Property  Aot  is  that  it  is  so  settled. 
The  judgment  creditor  seeks  relief  by  foreclosure  or 
sale  against  this  interest  in  remainder.  He  says  that 
under  1  &  2  Viot.  c.  110,  ss.  11  and  13,  he  is  in  a 
position  to  obtain  such  relief.  The  interest  now 
sought  to  be  reached  is  not  one  Mrs.  Cathcart  has 
been  seised  or  possessed  of  down  to  the  present  time. 
There  might  be  something  to  be  said  for  this  construc- 
tion were  it  not  for  subsequent  legislation. 

27  &  28  Vict.  o.  112,  made  a  change  in  the  law,  and 
interfered  with  the  remedies  of  the  creditor.  That 
Act  provides  that  no  judgment  is  to  affect  land  until 
it  has  actually  been  taken  in  execution,  and  in  section 
2  land  is  denned  in  the  widest  possible  terms.  A 
judgment  therefore  is  not  charged  on  land  until  it  has 

(a.)  Reported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


been  actually  taken  in  execution.  The  former  Ads 
were  not  repealed  by  this  enactment,  but  something 
fresh  had  for  the  future  to  be  done  by  the  creditor  to 
entitle  him  to  the  benefit  of  the  former  Acts.  There 
has  not  been  either  legal  or  equitable  execution  in 
this  case,  so  it  is  impossible  that  the  judgment  should 
affect  the  land.  It  is  said  that  the  statute  only 
applies  to  property  that  can  be  delivered  in  execution, 
but  I  can  find  no  such  limitation  in  the  Act,  and 
"  land  "  is  not  confined  to  an  interest  in  possession. 
On  the  construction  of  the  Act  I  am  completely 
against  the  plaintiff,  and  I  must  dismiss  the  action. 

Solicitors,  Hood-Barrs  &  Co. 


£er|jT'}  April  24,  2o;J,u,eM«H. 

Poetsba  Island  Building  Society  v.  Barclay,  (a.) 

Building  society — Power  to  lend  on  a  first  mortgage,  ami 
to  release  part  of  a  mortgaged  property — Postpone- 
ment of  security  on  part  payment  of  mortgage 
by  third  person — Ultra  vires. 

A  building  society  whicli  had  power  under  its  rules  fe 
lend  to  its  members  on  first  mortgage,  and  also  to  releam  ■ 
any  portion  of  a  mortgaged  estate  if  satisfied  thai 
the  remainder  would  be  sufficient  security,  lent  to  v 
one  of  Us  members,  £17,000  on  a  first  mortgage.  Ear- 
ing exhausted  its  borrowing  powers,  the  society  appliM 
to  the  I.  Co.  for  a  loan,  and  an  arrangement  wm  mad* 
whereby  the  L  Co.  lent  £6,000  to  H.  on  the  sseuriZy  fjf 
the  property  comprised  in  the  building  society's  mortgage, 
the  building  society  joining  in  the  deed  to  postpone  its 
own  mortgage.  H.  handed  the  £6,000,  when  received  bf 
him,  to  the  building  society,  and  was  credited  with  thd 
amount  in  reduction  of  the  £17,000  loan. 

Held,  that  the  transaction  between  the  society ,  ike  L 
Co.,  and  H.  was  ultra  vires  the  society  ;  that  the  soridyt 
security  for  £11,000  had  priority  over  the  I,  fffi 
security  for  £6,000 ;  and  that  as  between  the  I.  Va.  a*i 
the  society,  the  former  were  not  entitled  to  any  &ecwib 
as  against  the  litter  in  respect  of  so  much  of  the  £6rfr*J 
as  had  been  applied  in  payment  of  the  debts  and  lia- 
bilities of  the  society. 

Persons  dealing  with  a  building  society  are  ag-"** 
with  notice  of  the  limitation  of  its  directors*  aut\ 
as  established  by  its  rules. 

Trial  of  action. 

The  Second  Portsea  Island  Benefit  Building  and 
Investment  Society  was  established  in  June.  !&**, 
and  its  rules  were  duly  certified  and  enrolled  in 
accordance  with  the  provisions  of  6  &  7  WilL  icS. 
The  society  was,  on  the  20th  of  September,  1876,  iucv*- 
porated  under  the  Building  Societies  Act,  1$T* 
(37  &  38  Vict.  c.  42),  and  on  the  14th  of  October, 
1876,  its  registered  name  was  changed  to  that  of  tit* 
Portsea  Island  Building  Society.  On  the  -ttb  j 
November,  1876,  certain  alterations  were  m*d*  u 
the  rules  of  the  society,  such  alterations  being  de- 
certified and  registered. 

The  provisions  made  by  the  rules  thus  altered  as 
far  as  material  for  the  purposes  of  this  case,  w*r*  ■* 
follows : — 

1.  Its  object  is  to  raise  a  fund  by  the  subst  ri? ' 
of  its  members  for  making  advances  to  memV^rs  o«s 
of  the  funds  of  the  society,  upon  security  of  freehold 
copyhold,  or  leasehold  property  by  way  of  xaixt- 


4.  Any  person  shall  become  a  member  by  taVicg  a 

(a.)  Beported  by  C.  Herbert  Brown,  Esq..  Bar- 
rister-at»Law. 
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share  or  an  aliquot  part  of  a  share,  and  paying  the 
first  monthly  subscription  in  respect  thereof. 

8.  The  directors  shall  have  power  from  time  to 
time  to  borrow  from  any  person  any  sum  (not  ex- 
ceeding two-thirds  of  the  sum  then  due  on  mortgage 
to  the  society  from  its  members)  for  the  purpose  of 
enabling  the  society  to  make  advances  to  its  mem- 
bers. .  .  •  No  person  lending  any  sum  nf  money 
under  this  rule  shall  be  required  to  see  to  the  appli- 
cation, or  be  liable  to  loss  through  the  misapplication 
thereof. 

9.  The  society  will  make  advances  of  any  sum  to 
its  members,  repayable  by  monthly  subscriptions  of 
not  less  than  10s.  per  cent,  on  the  amount  advanced 
on  the  first  Tuesday  of  every  month,  with  interest 
monthly  at  the  rate  of  £5  per  cent,  per  annum ;  not 
more  than  three-fourths  of  the  value  of  the  mort- 
gaged property  shall  be  advanced  thereon. 

11.  In  no  case  shall  any  property  be  deemed  suffi- 
cient security  for  moneys  to  be  advanced  by  this 
society,  which  shall  be  subject  to  previous  mortgage, 
otherwise  than  to  this  society.  The  directors  may 
from  time  to  time  accept  any  other  security  by  mort- 
gage in  manner  hereinbefore  mentioned  in  place  of 
any  existing  security,  or  may  direct  the  release  of  any 
portion  of  any  mortgaged  estate,  if  they  shall  be 
satisfied  that  the  remainder  will  be  sufficient  security. 
All  mortgage  and  other  securities  belonging  to  the 
society  are  to  be  kept  in  the  strong  room  in  the 
offices  of  the  society. 

The  society  had,  in  the  year  1873,  begun  to  engage 
in  banking  business,  making  advances  (some  un- 
secured) without  reference  to  its  rules,  and  borrowing 
in  excess  of  the  two-thirds*  limit  permitted  by  rule  8. 
This  change  in  its  business,  which  was  effected  by  one 
Wills,  the  secretary,  was  concealed  from  the  directors 
for  several  years,  but  became  known  to  them  in  the 
year  1878,  on  the  depositors  requiring  payment  of  the 
moneys  owing  to  them.  On  ascertaining  the  state  of 
affairs  the  directors  sought  to  borrow  money  from  the 
Imperial  life  Assurance  Co.,  and  entered  into  com- 
munication with  its  solicitors  with  that  object.  That 
company  declined  to  advance  money,  having  regard 
to  the  doubts  entertained  as  to  whether  the  society 
had  not  already  exceeded  its  borrowing  powers ;  and 
the  money  was  borrowed  elsewhere.  The  negotiations 
between  the  society  and  the  insurance  company  were, 
however,  relied  on  in  this  action  as  indicating  that  the 
insurance  company  had  then  notice  of  the  borrowing 
powers  having  been  exceeded. 

By  an  indenture  of  mortgage  dated  the  16th  of 
July,  1883,  certain  freehold  hereditaments  at  Gosport 
were  assured  by  one  C.  W.  House  to  the  society  by 
way  of  security  for  an  advance  of  £8,250.  The  same 
property  was  subsequently  further  charged  by  way  of 
security  for  further  advances,  the  whole  amount 
advanced  exceeding  £17,000.  In  this  action  it  was 
agreed  that  the  case  should  be  dealt  with  by  the 
court  on  the  footing  of  the  advances  having  been 
made  to  House  as  a  member  of  the  society. 

In  the  year  1891  the  direotors  of  the  society  dis- 
covered that  overdrafts  had  been  made  to  a  very  large 
amount,  and  that  its  borrowing  powers  had  been 
greatly  exceeded.  They  thereupon  again  applied  to 
the  Imperial  Life  Assurance  Co.,  and  ultimately  the 
following  arrangement  was  carried  into  effect :  House 
borrowed  £6,000  from  the  insuranoe  company,  and  by 
an  indenture  dated  the  1st  of  December,  1891,  and 
made  between  House  of  the  first  part,  the  building 
society  of  the  second  part,  Beck  &  Bedward  (the 
trustees  of  the  building  society  and  therein  called  the 
trustees)  of  the  third  part,  and  Barclay,  Chambers, 
ft  Hale  (the  trustees  of  the  insuranoe  company,  and 
therein  called  the  mortgagees)  of  the  fourth  part, 
after  reciting  that  House  was  seised  in  fee  of  the 


Gosport  property  above  mentioned,  subject  to  the 
mortgages  to  the  building  society,  and  that  the 
mortgagees  had  agreed,  at  the  request  as  well  of  the 
building  society  as  of  House,  to  lend  to  House  the 
sum  of  £6,000,  unon  having  repayment  thereof,  with 
interest  secured  m  manner  thereinafter  appearing, 
and  that  the  society  had,  at  the  request  of  House, 
agreed  to  postpone  its  mortgages  to  the  security 
intended  to  be  thereby  effected,  and  that,  for 
the  purpose  of  releasing  in  favour  of  the  mort- 
gagor, the  estate  (if  any)  of  the  trustees  in  the 
mortgaged  premises,  the  trustees  had  agreed  to  join 
in  those  presents  in  manner  thereinafter  appearing, 
it  was  witnessed  that  in  pursuance,  &c,  and  in  con- 
sideration "  of  the  sum  of  £6,000  at  the  request  of 
the  society"  paid  to  House  by  the  mortgagees, 
House  covenanted  to  pay  the  mortgagees  £6,000  with 
interest  at  six  per  cent,  per  annum.  And  it  was  also 
witnessed  that  in  further  pursuance,  &c,  and  for  the 
consideration  aforesaid,  the  society,  as  mortgagees  at 
the  request  of  House,  conveyed  and  released,  and  the 
trustees,  by  the  direction  of  the  society,  conveyed 
and  confirmed,  and  House,  as  beneficial  owner,  con- 
veyed and  confirmed  to  the  mortgagees,  the  Gosport 
property  discharged  from  all  moneys  due  under  the 
society's  mortgages,  but  subject  to  a  proviso  that  if 
House  or  the  society  should,  on  the  1st  of  June  then 
next,  pay  the  mortgagees  £6,000  and  interest,  the 
mortgagees  would,  at  the  request  and  cost  of  House, 
reoonvey  the  mortgaged  premises  "  to  the  use  of  the 
society,  its  successors  and  assigns,  or  as  they  should 
direct,  subject  to  such  right  or  equity  of  redemption 
as  the  same  premises  would,  if  these  presents  had  not 
been  exeoutea,  have  been  for  the  time  being  subject 
to,  under  and  by  virtue  of  the  society's  mortgages  on 
payment  of  the  moneys  thereby  secured,  and  with  the 
same  power  of  sale  and  other  powers  and  authorities 
in  all  respects  as  would  have  been  subsisting,  or 
might  have  been  exercised,  if  these  presents  had  not 
been  executed." 

At  the  time  when  the  mortgage  was  executed  the 
building  society  deposited  with  Barclay,  Chambers,  & 
Hale,  House's  title  deeds  held  by  them,  and  executed 
a  memorandum  of  the  same  date,  declaring  that  such 
deeds  had  been  deposited  as  a  collateral  security  for 
the  loan  of  £6,000  that  day  made  to  House  at  the 
request  of  the  society. 

On  the  completion  of  this  transaction,  House  re- 
ceived a  cheque  for  £6,000  from  the  trustees  of  the 
insuranoe  company,  which  he  immediately  handed  to 
the  building  society,  and  received  credit  for  that 
amount  in  reduction  of  his  mortgage  debt  to  the 
building  society. 

All  the  costs  of  the  above  arrangement  were  paid 
by  the  building  society  out  of  then:  own  funds,  and 
they  also,  on  House  objecting  in  the  course  of  nego- 
tiations to  pay  six  percent,  interest,  undertook  to  pay 
and  to  give  him  an  indemnity  in  respect  of  interest  at 
that  rate. 

On  the  1 2th  of  December,  1891,  a  similar  arrange- 
ment was  entered  into  as  to  certain  properties  mort- 
gaged by  Wm.  Lowe  and  Bobert  Lowe  to  the 
society,  such  arrangement  being  made  between  those 
mortgagors,  the  society,  and  Barclay,  Chambers,  & 
Bale. 

On  the  9th  of  January,  1892,  resolutions  were 
passed  for  the  voluntary  winding  up  of  the  building 
society,  and  appointing  one  Edmunds  liquidator ;  and 
on  the  21st  of  January,  1892,  an  order  was  made  by 
the  county  court  at  Portsmouth,  that  the  winding  up 
should  be  continued  under  the  supervision  of  that 
court,  and  that  one  Hunt  should  be  appointed  liqui- 
dator in  addition  to  Edmunds. 

This  action  was  commenced  by  the  building 
society  and  its  liquidators  against  Barlay,  Chambers, 
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Hale,  House,  W.  Lowe,  and  B.  Lowe,  for  a 
declaration  that  the  mortgages  to  Barclay, 
Chambers,  and  Hale  and  the  memorandum  of 
deposit  above  referred  to,  were  ultrd  vires  the 
society  and  void,  and  that  the  same  should  be  set 
aside  and  cancelled,  or  in  the  alternative  for  a 
declaration  that  the  society  were  first  mortgagees  and 
were  not  postponed  to  the  mortgages  to  the 
defendants  Barclay,  Chambers,  and  Hale,  and  for 
delivery  up  of  the  documents  referred  to  in  the 
memorandum  of  deposit,  and  an  injunction  to 
restrain  the  defendants  Barclay,  Chambers,  and 
Hale,  from  parting  with  the  same  except  to  the 
plaintiffs. 

The  defendants  Barclay,  Chambers,  and  Hale,  set 
up  the  defence  that  the  mortgages  to  them  were 
valid,  and  alleged  by  way  of  counter-claim  that  the 
monies  advanced  by  them  to  House  and  the  two 
Lowes  were  advanced  at  the  request  of  the  society, 
so  that  the  respective  borrowers  might  comply 
with  the  requirements  of  the  society  and  reduce  the 
amounts  secured  by  their  respective  mortgages. 
They  further  alleged  that  it  was  within  the  powers 
of  the  society,  in  accepting  payments  in  reduction 
of  debts  due  to  them  on  mortgage,  to  postpone  their 
own  securities  in  favour  of  the  persons  making  such 
payments,  and  that,  in  any  case,  the  transactions 
amounted  to  a  transfer  of  part  of  the  society's 
mortgage  debts,  and  that  they,  the  defendants 
Barclay,  Chambers,  and  Hale,  ought  to  rank  pari 
passu  with  the  building  society.  They  further 
alleged  that  they  had  acted  bond  fide  and  without 
notice,  and  that  they  had  lent  the  money  on  the 
faith  of  representations  by  the  society  that  it  would 
rank  as  secured  by  first  mortgage,  and  that  the 
respective  transactions  were  within  the  powers  of  the 
society.  They  further  alleged  that  the  society  had 
devoted  the  sums  lent  by  them  to  payment  of  its 
debts  and  liabilities,  and  that  they  were  entitled  to 
stand  in  the  place  of  the  creditors  and  depositors  of 
the  society  who  had  been  paid  out  of  the  said  moneys. 
They  accordingly  claimed  a  declaration  that  they 
stood  in  the  position  of  first  mortgagees  in  respect 
of  the  moneys  advanced  by  them,  and  that  their 
securities  might  be  enforced  by  foreclosure  or  sale,  or 
in  the  alternative,  a  declaration  that  their  securities 
were  valid  transfers  and  that  they  were  entitled  to 
rank  pari  passu  with  the  society  in  respect  thereof, 
and  that  their  securities  might  be  realized  on  that 
footing.  They  also  claimed  payment  by  House  and 
the  two  Lowes  of  the  moneys  advanced  to  them,  or  in 
the  alternative  a  declaration  that  they,  the  defendants 
Barclay,  Chambers,  and  Hale,  were  entitled  to  stand 
in  the  place  of  the  creditors  and  depositors  to  whom 
those  sums  had  been  paid  by  the  Society. 

The  defendant  House  put  in  a  defenoe  declining  to 
admit  the  allegations  in  the  claim  or  counter-claim. 

At  the  trial  neither  William  or  Robert  Lowe 
appeared. 

Haldane,  Q.C.,  Carson,  Q.C.,  and  Edward  Ford, 
for  the  plaintiff  society.— The  defendants  Barclay, 
Chambers,  &  Hale,  made  the  advances  knowing  that 
the  society's  borrowing  powers  were  exceeded,  and 
therefore  that  the  transaction  was  uUrd  vires  the 
society.  The  transaction  was  in  reality  an  invest- 
ment on  second  mortgage  by  the  society,  and  was 
ultra  vires,  being  forbidden  by  rule  11.  The  power 
given  to  the  directors  to  release  any  portion  of  a 
mortgaged  estate  does  hot  apply.  The  deposit  by  the 
society  of  deeds  belonging  to  its  members  did  not  give 
a  security  to  the  insurance  company :  Moye  v.  Spar- 
row, 18  W.  B.  400.  Even  if  under  the  rules  the 
deeds  could  have  been  pledged,  the  transaction  was 
ultrd  vires:   Murray  v.  Scott,  33  W.  B.  173,  9  App. 


Cas.  519.  A  building  society  cannot  deal  with  its 
assets  so  as  to  enable  a  third  party  to  refiere  a 
member  from  his  liability  to  the  society:  Building 
Societies  Act,  1874,  s.  13. 

They  also  referred  to  Ashbury  Bailtoay  Carriage 
and  Iron  Co.  v.  Biche,  24  W.  B.  794,  L.  B.  7H.L 
653. 

Cozene-Hardy,  Q.C.,  and  Bowden,  for  the  defend- 
ants Barclay,  Chambers,  &  Hale.— The  transaction 
was   within   the   society's  powers  and  was  not  • 
borrowing  by  them.    They  could  have  assigned  uq 
part  of  the  mortgage  debt  which  was  their  property. 
It  was  competent  for  them  to  require  House  to  psy 
off  all  or  any  part  of  his  debt  to  them,  and,  site 
could  not  pay,  to  ask  the  insurance  company  to  lend 
him  money  for  the  purpose.    So  far  as  the  society's 
security  was  postponed  the  money  went  into  their 
own   pockets.      At   any  rate  these  defendants  an 
assignees  of  the  debt  to  the  extent  of  £6,000.   Tins 
was  not  a  new  transaction,  but  a  partial  realintios 
of  a  valid  security.     What  was  done  was  really  tk 
best  means  of  getting  back  the  money,  or  a  potties 
of  it,  and  would  not  have  been  a  breach  of  trust  if 
done  by  trustees.    The  action  of  the  society  w» 
justifiable  as  incidental  to  their  position  as  mort- 
gagees;   Sheffield   and    South    Yorkshire    Penuuud 
Building    Society    v.    AizUwood,    44    Ch.    D.  4H 
38  W.  B.  Dig.  25 ;    Small  v.   Smith,  10   App.  Csi. 
119,  33  W.  B.  Dig.  35.      The    insurance  coinpsay, 
if  not  entitled  to  rank  as  first  mortgagees,  are  at  say 
rate  entitled  to  rank  pari  passu  with  the  society « 
regards  their  respective   securities.    The    insuruM 
company  are  at  least  creditors  of  the  society,  so  fans 
the  moneys  were  devoted  to  payment  of  its  debts  sad 
liabilities:    Cunliffe,  Brooks,  A  Co.  v.  Blackburn  awi 
District  Benefit  Building  Society,  33  W.  B.  309, 9  App. 
Cas.  857. 


Clayton,  for  House.— House  is  not  liable  in  _^__ 
of  the  money,  which  was  lent  not  to  him  but  total 
society,  and  if  liable,  his  debt  to  the  society  must  hi 
decreased  by  the  same  amount. 

Haldane,  Q.C,  replied. 

Bombr,  J.— The  facts  of  this  case  are  not  m 
pute.    The  directors  of  the  plaintiff  society  (here 
called  the  society)  being  in  want  of  money  apphedt 
the  Imperial  Life  Insurance  Co.  (hereafter  called  ta 
Imperial)  for  a  loan.     But  the  society's  bocroi 
powers  were  exhausted,  so  it  was  found  that  no 
could  validly  be  made.    Arrangements  were  1 
come  to  between  the  directors  of  the  society, 
Imperial,  and  certain  persons  to  whom  advances 
been  made  by  the  society  on  the  security  of  fw 
or  leasehold  property,  such  arrangements  being 
lar  in  each  case.    I  need  only  take  one  as  an 
The  defendant  House  was  indebted  to  the  1 
a  sum  considerably  exceeding  £6,000.     It  has 
agreed  that  I  should  deal  with  this  case  on 
footing  of  the  money  having  been  advanced  to  1 
as  a  member  by  the  society  in  pnrsoanoe  of 
objects  and  rules.     The  arrangement  was  that 


should  borrow  £6,000  from  the  Imperial,  on 
security  of  the  property  mortgaged  by  him  to  I 
society,     the   society    joining    in   the 
release  its  charge  in  favour  of  the 
Imperial,  so  as  to  give  the  Imperial  a  first 
and  should  further  secure  the  Imperial  by  a 
of  House's  deeds  and  securities  held  by 
£6,000  was  to  be  paid  by  House  to  the  sc 
payment  of  his  debt,  leaving  the  balance  of 
to  the  society  secured  by  a  second  charge  oa  4 
property.    The  directors  of  the  society  paid  oat! 
its  funds  all  the  costs  incurred  in  carrying  out 
arrangement. 
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The  question  is,  whether  the  deed  of  the  1st  of 
December,  1891,  is  binding  on  the  society.  It  is 
admitted  that  the  deposit  of  deeds  and  memorandum 
of  deposit  of  the  same  date  is  not  binding,  and  I  need 
not  farther  consider  it.  In  my  opinion  the  directors 
of  the  society  were  not  authorized  on  its  behalf  to 
postpone  its  security  as  they  purported  to  do  by  the 
deed  of  the  1st  of  December,  1891,  and  that  deed  is 
not  binding  on  the  society.  Persons  dealing  with  a 
building  society  are,  of  course,  affected  with  notice  of 
the  limitation  of  the  authority  of  its  directors  under 
its  rules,  and  I  therefore  have  to  consider  the  rules 
in  the  present  case.  Now  it  is  provided  by  rule  11 
that  in  no  case  shall  any  property  be  deemed  a  suffi- 
cient security  for  moneys  to  be  advanced  by  the 
society  which  shall  be  subject  to  previous  mortgage 
otherwise  than  to  the  society,  and:  further,  that  the 
directors  may  from  time  to  time  accept  any  other 
security  by  mortgage  in  manner  thereinbefore  men- 
tioned in  place  of  any  existing  security.  By  this  I 
understand  any  other  sufficient  security  as  before 
defined  which  would  not  include  a  second  mortgage. 
It  is  also  provided  by  the  rule  that  the  directors  may 
direct  the  release  of  any  portion  of  any  mortgaged 
estate  if  they  shall  be  satisfied  that  the  remainder 
will  be  sufficient  security.  Now  these  rules  not  only 
do  not  expressly  authorize  suoh  a  transaction  as  I  am 
considering,  but  they  at  any  rate  primd  facie  negative 
its  validity.  By  the  transaction  in  question  the 
directors  have  accepted  for  the  balance  of  the  debt 
due  from  House  an  insufficient  and  improper  security 
under  the  rules — namely,  a  second  charge.  And 
there  are  certainly  no  other  rules  which  expressly 
authorize  the  transaction.  It  follows  that  to  enable 
the  trustees  of  the  Imperial  to  uphold  the  deed  in 
question  as  against  the  society  they  must  show  that 
the  directors  of  the  society  had  implied  authority  to 
execute  the  deed.  But  I  cannot  see  any  sufficient 
ground  on  which  to  imply  suoh  authority.  It 
oertainly  is  not  within  the  general  powers  of  this 
directors  to  be  implied  from  the  nature  of  the  society 
and  its  objects.  It  is  not  one  of  the  objects  of  this 
society  to  finance  a  member  or  outsider,  though  a 
debtor  to  the  society,  or  to  assist  him  in  borrowing 
either  by  guaranteeing  the  loan  to  him  or  by  giving 
security  on  the  society's  property  for  the  loan,  which 
was  really  the  effect  the  postponement  by  the  society 
of  a  charge  on  the  debtor's  property.  Nor  were  the 
directors  authorized  on  the  ground  that  they  were 
only  exercising  the  ordinary  remedies  of  mortgagees 
or  only  doing  what  was  necessary  to  work  out  their 
legal  rights  or  remedies  as  mortgagees. 

It  is  suggested  that  this  transaction  was  in  the 
nature  of  a  realization  of  his  security  by  a  mortgagee, 
and  as  suoh  justified ;  but  in  no  strict  or  true  sense 
can  this  be  said  to  be  a  realization  of  security,  nor  was 
it  necessarily  incidental  to  any  realization  of  security 
or  to  the  position  of  the  directors  as  holders  of 
security.  To  entitle  them  to  enter  into  any  suoh 
unusual  transaction  as  this,  the  directors  must  show 
either  express  authority  under  the  rules,  or  what  was 
called  in  the  case  of  Small  v.  Smith  a  "  potential 
necessity  "  for  their  adopting  that  course.  The  facts 
of  the  case  negative  the  idea  that  the  directors  were 
driven  to  the  oourse  they  adopted  by  any  necessity 
whatever,  apart  from  their  general  need  to  get  money 
paid  into  their  bank.  So  far  as  appears  they  never 
contemplated  or  considered  any  oourse  except  the  one 
adopted,  and  that  of  borrowing,  whioh  could  not  be 
legally  carried  out.  I  must  therefore  hold  that  the 
society  is  not  bound  by  the  deed.  The  result  of  this 
is  to  put  the  Imperial  in  the  position  of  second 
mortgagees.  But  it  is  contended  on  their  behalf 
that  I  ought  to  impose  some  terms  on  the  society 
before  making  a  declaration  in  its  favour,  so  as  to 


prevent  or  mitigate  the  effects  of  suoh  a  result.  But 
if  the  deed  is  not  binding  on  the  society  I  ought  so  to 
declare.  The  Imperial  acted  with  full  knowledge  of 
the  powers  of  the  directors  of  the  society,  and  must 
take  the  consequences.  I  cannot  restore  the  parties 
to  their  old  positions.  The  mortgage  deed  executed 
by  House  in  favour  of  the  Imperial  is  still  binding  as 
between  those  parties,  and  I  cannot  cancel  it ;  nor 
indeed  am  I  asked  by  either  of  those  parties  to  do  so. 
Neither  can  I  cancel  the  transaction  as  between 
House  and  the  society,  by  whioh  House  has  paid  part 
of  his  debt  to  the  society.  It  is  said  that  if  the 
directors  of  the  society  had  sold  and  transferred  to  the 
Imperial  part  of  House's  debt  that  would  have  been 
within  the  powers  of  the  directors,  and  that,  there- 
fore, I  ought  to  hold  that  the  charge  of  the  Imperial 
for  £6,000  ranks  pari  passu  with  the  oharge  of  the 
society  for  the  balance  of  its  debt.  But  I  do  not  see 
how  I  can  do  that,  even  assuming  that  the  directors 
could  validly  have  sold  and  transferred  to  the  Imperial 
a  part  of  Mouse's  debt.  As  a  matter  of  fact  the 
directors  of  the  society  never  did  sell  or  transfer  to 
the  Imperial  part  of  House's  debt.  That  was  not  the 
transaction  intended  or  carried  out.  If  a  transaction 
entered  into  on  behalf  of  a  building  society  is  not 
binding  on  that  society,  what  right  has  the  court  to 
turn  it  into  another  transaction  merely  because  that 
happens  to  be  somewhat  similar  in  its  results  and 
might  have  been  validly  entered  into  P  Besides,  the 
£6,000  is  not,  and  cannot  now  be  made,  part  of  the 
original  debt  due  from  House  to  the  society.  The 
rate  of  interest  is  different,  and  in  other  incidents  the 
mortgage  by  House  to  the  society  differs  from  the 
mortgage  by  House  to  the  Imperial. 

It  was  also  contended  that  I  should  direct  the 
society  to  pay  off  the  £6,000  now  due  to  the  Im- 
perial, and  take  a  transfer  of  the  Imperial's  debt  and 
security.  But  I  have  no  right  to  order  this,  or  to 
compel  it  to  invest  its  present  funds  in  any  suoh 
purchase.  Lastly,  it  was  suggested  that  in  some 
way  the  Imperial  were  entitled  to  stand  as  creditors 
of  the  society  for  so  much  of  the  £6,000  as  was 
applied  in  paying  its  debts  and  liabilities.  But  this 
suggestion  appears  to  me  to  be  made  under  a  con- 
fusion of  ideas.  The  £6,000  was  not  lent  by  the 
Imperial  to  the  society,  but  to  House,  and  when 
received  by  the  society  from  House,  was  applied  in 
reduction  of  his  debt ;  and  I  cannot  undo  that.  The 
Imperial  are  creditors  of  House  for  the  £6,000  they 
lent  to  him,  but  are  not  creditors  of  the  society.  The 
society  cannot  be  obliged  both  to  oredit  House  with 
this  £6,000,  and  to  stall  be  liable  for  it,  or  for  any 
part  of  it,  to  the  Imperial. 

The  result  is  that  as  regards  the  transaction  with 
House,  I  must  order  the  deeds  and  documents  de- 
posited to  be  handed  over  to  the  plaintiff  society, 
and  the  memorandum  of  deposit  of  the  1st  of  Decem- 
ber, 1891,  to  be  cancelled,  and  declare  that  the 
deed  of  mortgage  of  the  1st  of  December,  1891, 
is  not  binding  on  the  society,  and  that  the  society's 
oharge  takes  priority  over  that  of  the  trustees  of 
the  Imperial.  There  will  be  similar  orders  and 
declarations  in  respect  of  the  transactions  with  the 
two  Lowes.  And  the  defendants,  the  trustees  of  the 
Imperial,  must  pay  the  society's  costs  of  the  action. 

Having  regard  to  the  defences  of  the  defendants, 
House  and  the  Lowe's,  and  the  other  circumstances 
of  the  case,  I  make  no  order  as  to  the  costs  of  those 
defendants  of  the  action;  but  I  must  dismiss  the 
counter-claim  of  the  trustees  of  the  Imperial,  as 
against  the  society,  with  costs.  If  the  Imperial  seek 
to  redeem  the  society,  they  will  be  entitled  to  do  so 
in  the  usual  way.  There  will  be  personal  judg- 
ment on  the  counter-claim  of  the  Imperial  on  the 
personal  covenants  of  the  mortgagors;  and  House 
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must  also  pay  the  costs  of  these  counter-claims,  as  he 
put  the  Imperial  to  the  proof  of  everything. 

Solicitors,  Learoyd,  James,  &  Mellor ;  Henry 
Kimher  &  Co. ;  Chamberlayne  <fc  Short,  for  Hyde  & 
Hobbs,  Portsmouth. 


Q.  B.  Div.  )  A     .,  , 

(Cave  and  Wright,  JJ.)  ]  APm  *' 

Beg.  v.  Justices  of  London,  (a.) 

Metropolis — Management  Acts — Land  taken  compulsorily 
by  vestry — Compensation  assessed  by  a  jury — Costs  of 
landowner — Michael  Angela  Taylor's  Act  (57  Geo*  3, 
c.  xxix.) — Metropolis  Management  Act,  1862  (25  &  26 
Vict.  c.  102),  s.  73. 

Where  a  vestry  of  a  metropolitan  parish  acquires 
land  compukorily  under  Michael  Angela.  Taylor's  Act 
for  the  purpose  of  widening  a  street,  and  the  compensa- 
tion to  be  paid  by  the  vestry  to  the  owner  of  the  land  is 
assessed  by  a  jury,  there  is  no  power  to  order  the  vestry 
to  pay  to  the  landowner  his  costs  of  the  proceedings. 

Bale  nisi  for  a  mandamus  to  the  justices  of  the 
county  of  London  in  quarter  sessions  commanding 
them  to  direct  the  clerk  of  the  peace  for  that  county 
to  tax  the  costs  of  the  applicant  incurred  by  him  in 
proceedings  to  assess  the  compensation  to  be  paid  for 
land  compulsorily  taken  from  him  by  the  Vestry  of 
St.  Mary,  Islington. 

The  vestry  gave  notice  to  the  applicant  under 
Michael  Angelo  Taylor's  Act  (57  Geo.  3  o.  xxix)  of 
their  intention  to  take  land  belonging  to  the  appli- 
cant for  the  purpose  of  widening  a  street.  A  jury 
was  summoned  to  assess  the  compensation,  and  the 
case  heard  was  heard  at  the  quarter  sessions  for  the 
county  of  London. 

The  jury  assesssed  the  compensation  at  £75.  No 
previous  offer  of  compensation  by  the  vestry  was 
Drought  before  the  court  of  hearing.  The  applicant's 
oosts  amounted  to  more  than  £100.  The  court  of 
quarter  sessions  refused  to  order  the  clerk  of  the 
peace  to  tax  the  bill  of  costs  on  the  ground  that  the 
court  had  no  jurisdiction  to  so  order.  The  applicant 
then  obtained  this  rule. 

Macmorran,  for  the  vestry,  shewed  cause  against  this 
rule. — The  applicant  is  not  entitled  to  these  oosts,  for 
there  is  no  provision  in  Michael  Angelo  Taylor's  Act 
giving  a  right  to  oosts  to  a  person  whose  land  has  been 
compulsorily  taken  for  the  [purpose  of  widening  a 
street,  and  who  has  had  the  compensation  assessed  by 
a  jury.  The  only  provision  as  to  oosts  is  that  con- 
tained in  section  82,  by  which  the  vestry  are  entitled 
to  oosts  if  the  jury  award  a  sum  not  exceeding  that 
offered  by  the  vestry.    (He  was  stopped). 

Bosanqud,  Q.C.,  and  Polcy,  in  support  of  the  rule. — 
Previously  to  the  Metropolis  Management  Act,  1862, 
Michael  Angelo  Taylor's  Aot  did  not  apply  to 
vestries.  Section  73  of  the  Aot  of  1862  extended  the 
provisions  of  Michael  Angelo  Taylor's  Aot  as  to  street 
improvements  to  vestries  so  far  as  the  Aot  was  not 
inconsistent  with  the  Metropolis  Management  Acts. 
Before  1862  vestries  could  only  acquire  land  com- 
pulsorily under  the  Highway  Act,  1635,  which  pro- 
vides (s.  83)  for  the  payment  of  the  owner's  oosts, 
and  it  is  therefore  a  reasonable  construction  to  read 
into  section  73  of  the  Aot  of  1862  the  liability  to  pay 
costs  in  a  case  such  as  this. 

They  referred  to  Back  v.  Holmes,  56  L.  T.  (N.  S.)  713, 
36  W.  B.  Dig.  108. 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


Cave,  J. — It  is  somewhat  unfortunate,  bat  thai 
does  not  appear  to  be  any  power  to  order  these  oosi 
to  be  taxed.  The  vestry  were  acting  under  Midas* 
Angelo  Taylor's  Act,  which  admittedly  contains  so 
suchjpower;  but  it  is  contended  that  section  83  of 
the  Highway  Aot,  1835,  which  does  provide  for  ni 
payment  of  costs  where  land  is  compulsorily  ttam, 
has,  by  section  73  of  the  Metropolis  Management  Ad, 
1862,  been  imported  into  Michael  Angelo  TbtWi 
Aot.  No  authority  has,  however,  been  cited  in  sop- 
port  of  that  contention ;  and,  there  being  no  ps> 
visions  entitling  the  applicant  to  oosts  in  the  itaah 
under  which  these  proceedings  were  taken,  I  sad 
opinion  that  this  rule  must  be  discharged. 

Wright,  J.— I  agree. 

Bute  discharged. 

Solicitor  for  the  appellant,  W.  Lewis. 

Solicitors  for  the  vestry,  Samuel  Price  &  Sons. 


¥nb£  (ttmiirol. 

March  flt, 

(On  appeal  from  the  Court  of  Queen's  Bench  for  Lm 
Canada,  Province  of  Quebec.) 

Forget  v.  Ostigny.  (a.) 

Gaming—Civil  Code,  article  1927—8  <fc  9  Yid.  c  laV 
Stockbroker. 

The  articles  of  the  Civil  Code  of  Lower  Cm 
against  gambling  are  substantially  the  same  m  ( 
English  statute  8  &  9  Vict.  c.  109.  Artide  1HT 
the  Code  is  as  follows ;— "  There  is  no  right  of  a* 
for  the  recovery  of  money  or  any  other  thing  dsftl 
under  a  gaming  contract  or  bet.*9 

The  respondent  employed  the  appellant  a*  hi*** 
broker  to  make  certain  contracts  of  purchase  and  mb 
his  behalf.  The  shares  were  purchased  or  said,  € 
delivery  or  payment  made  or  received  by  the  brskt 
each  instance  as  the  ease  required. 

Held,  that  the  apveUant  was  entitled  to  reomeri 
balance  due  from  the  respondent  in  respect  of  4 
contracts,  the  article  against  gaming  not  apphfisf 
such  transactions. 

This  was  an  appeal  from  an  order  of  the  GMl 
Queen's  Bench  for  Lower  Canada,  Proviaai 
Quebec. 

The  facts  are  set  out  in  their  lordships'  judgns] 

Fullarton,   Q.C.,  and   English    Harrison,   far 
appellants. 

Alexander  Young,  for  the  respondents.  I 


Ooi 


The  judgment  of  their  lordships  Lord 
L.O.,   Lords   Watson,    Hobhoubr, 
Shand,  and  Davey,  and  Sir  Richard 
delivered  by 

Lord  Hersohell,  L.C.— The  appellant  is  a  « 
of  the  Montreal  Stock  Exchange.  The 
has  given  rise  to  this  appeal  was  brought  to 
sum  of  l,926dols.  87c,  the  balance  alleged  to  1 
from  the  respondent  in  respect  of  certain  oosi 
entered  into  by  the  appellant  on  his  behalf  and  I 
directions  for  the  purchase  and  sale  of 
various  joint  stock  companies.  The 
pleaded  first,  that  the  claim  was  prosoiibod  fiy 
of  time,  and  secondly,  that  the 


(a.)  Reported  by  C.  H.  Grafton,  Esq.,  Bans 
at-Law. 
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gave  rise  to  it  were  gambling  transactions  on  the  rise 
and  fall  of  snares,  and  that,  therefore,  the  action 
could  not  be  maintained. 

In  view  of  this  latter  defence  it  is  necessary  to  state 
the  facts  with  some  particularity.  The  transactions 
between  the  parties  commenced  with  the  purchase  by 
the  appellant  in  December,  1882,  of  twenty-five 
shares  of  the  Montreal  Street  Railway  Co.  Addi- 
tional shares  were  subsequently  purchased  in  the  same 
undertaking.  Purchases  were  also  made  of  the 
shares  of  other  companies.  The  price  paid  for  the 
shares  purchased  was  debited  to  the  respondent  by  the 
appellant  with  J  per  cent,  commission  added.  The 
snares  so  purchased  were  sold  from  time  to  time  and 
the  proceeds  were  credited  to  the  respondent  less  a 
commission  of  J  per  cent. 

It  is  not  in  dispute  that  all  these  transactions  were 
entered  into  at  the  instance  and  on  behalf  of  the 
respondent.  When  a  purchase  of  shares  was  to  be 
made  he  furnished  the  appellant  with  a  small  portion 
of  the  purchase  money  which  would  be  required-— thus 
in  the  case  of  the  first  transaction  to  which  allusion 
has  been  made  he  paid  62dols.  50o.  In  every  case 
delivery  of  the  shares  was  obtained  by  the  appellant 
from  the  member  of  the  Stock  Exchange,  from  whom 
he  purchased,  and  the  shares  were  duly  paid  for.  The 
money  necessary  for  this  purpose  beyond  that 
supplied  by  the  respondent  was  raised  by  the  appel- 
lant by  means  of  loans  from  a  bank,  the  shares 
serving  as  security.  The  loans  needed  for  the 
respondent's  transactions  were  not  always  raised 
specifically  upon  the  shares  purchased  for  him.  The 
appellant  acted  as  broker  for  many  clients,  and  the 
advances  which  were  required  for  the  purpose  of  com- 
pleting contracts  entered  into  on  their  behalf  were 
raised  by  hypothecating  to  a  bank  their  several 
securities  and  obtaining  the  advance  of  a  lump  sum. 

When  the  shares  purchased  for  the  respondent  were 
sold  they  were  redeemed  from  the  bank  and  delivered 
to  the  purchaser.  In  respect  of  the  advances  obtained 
from  the  bank,  the  appellant  charged  the  respondent 
1  per  cent,  more  than  the  interest  for  which  he  had 
made  himself  liable  to  the  bank.  If  between  the 
time  of  the  purchase  and  that  of  the  sale  of  particular 
shares  dividends  were  paid  upon  them  these  dividends 
were  credited  to  the  respondent. 

It  should  be  added,  as  reliance  is  placed  upon  the 
fact,  that  the  respondent  was  a  bank  clerk  with  a 
salary  of  900  dole,  to  1,000  dols.  a  year. 

It  is  conceded  that  the  only  law  prevailing  in 
Canada  upon  whioh  the  respondent  can  rely  for  the 
purpose  of  establishing  that  the  appellant  is  not 
entitled  to  recover  the  sum  claimed  is  Article  1927  of 
the  Civil  Code  of  Lower  Canada.  It  is  in  these 
terms: — 

"  There  is  no  right  of  action  for  the  recovery  of 
money  or  any  other  thing  claimed  under  a  gaming 
contract  or  a  bet." 

In  order  therefore  to  sustain  his  defence  it  was 
incumbent  on  the  respondent  to  show  that  the  money 
sought  to  be  recovered  was  claimed  under  a  earning 
contract  or  abet.  The  learned  judge  who  tried  the 
case,  and  on  appeal  the  Court  of  Queen's  Bench  for 
Lower  Canada  (Hall,  J.,  dissenting),  thought  he  had 
made  this  out — hence  the  present  appeal. 

The  defenoe  turning  upon  the  question  whether  the 
claim  is  founded  upon  a  gaming  contract,  it  is 
essential  to  ascertain  the  exact  nature  of  the  obliga- 
tion relied  on  by  the  appellant.  Unless  there  was  a 
gaming  contract  between  the  parties  to  this  action 
so  that  the  appellent  in  order  to  make  good  his  claim 
must  rely  on  such  a  contract,  the  defenoe  obviously 
fails. 

What  then  was  the  nature  of  the  contract  between 
these  parties  P 


The  appellant  was  employed  by  the  respondent  as 
his  mandatary  or  agent  to  make  certain  contracts  of 
purchase  and  sale  on  his  behalf.  The  contracts 
made,  whioh  were  unquestionably  within  the 
authority  given  by  the  respondent,  were  certainly  not 
gaming  contracts  as  between  the  parties  to  them. 
They  were  real  transactions,  the  shares  purchased 
and  sold  were  in  every  case  delivered  and  the  price 
of  them  paid  or  received  as  the  case  might  be.  All 
this  is  not  in  dispute.  The  appellant  having  entered 
into  these  contracts  as  agent  for  the  respondent  the 
latter  was  primd  facie  bound  to  indemnify  the 
former  against  any  liability  incurred  in  respect  of 
them.  He  was  on  the  other  hand  exclusively 
entitled  to  the  benefit  of  them.  If  the  shares 
purchased  increased  in  value,  the  result  was  a  gain  to 
the  respondent  and  did  not  involve  any  loss  to  the 
appellant.  If  on  the  other  hand  the  shares 
decreased  in  value  while  the  respondent  sustained  a 
loss  no  gain  resulted  to  the  appellant.  In  neither 
contingency,  therefore,  did  the  respondent's  gain 
involve  a  loss  to  the  appellant.  His  remuneration 
was  in  any  event  a  fixed  commission  of  J  per  cent. 
It  would  be  of  course  an  abuse  of  language  to  apply 
the  term  "  bet "  to  such  a  transaction.  Their  lord- 
ship cannot  think  that  it  is  any  more  legitimate  to 
speak  of  it  as  a  gaming  contract  between  the 
appellant  and  the  respondent. 

In  the  courts  below  much  stress  was  laid  on  the 
fact  that  the  respondent  was  known  to  the  appellant 
to  be  a  bank  clerk  with  a  small  salary  and  possessed 
of  little  other  means.  This  was  regarded  as  bringing 
home  to  him  the  knowledge  that  the  respondent  had 
in  view  not  investment  but  gambling.  The  other 
circumstances  mainly  relied  on  were  that  the 
respondent  never  asked  for  nor  received  delivery  of 
any  of  the  shares  purchased;  that  the  purchase- 
money  was  raised  by  a  loan  procured  by  the 
appellant ;  that  the  respondent  was  not  in  a  position 
to  furnish  the  whole  of  the  purchase-money  and  in 
fact  only  provided  the  -appellant  with  a  small 
margin. 

It  may  well  be  that  the  appellant  was  aware  that 
in  directing  a  purchase  to  be  made  the  respondent  did 
not  intend  to  keep  the  shares  purchased  but  to  sell 
them  when,  as  he  anticipated  would  be  the  case,  they 
rose  in  value;  that  his  object  was  not  investment 
but  speculation.  To  enter  into  such  transactions  with 
such  an  object  is  sometimes  spoken  of  as  "gamb- 
ling on  the  Stock  Exchange ;  "  but  it  certainly  does 
not  follow  that  the  transactions  involve  any  gaming 
contract.  A  contract  cannot  properly  be  so  described 
merely  because  it  is  entered  into  in  furtherance  of  a 
speculation.  It  is  a  legitimate  commercial  trans- 
action to  buy  a  commodity  in  the  expectation  that  it 
will  rise  in  value  and  with  the  intention  of  realizing  a 
profit  by  its  resale.  Such  dealings  are  of  everyday 
occurrence  in  commerce.  The  legal  aspect  of  the  case 
is  the  same,  whatever  be  the  nature  of  the 
commodity,  whether  it  be  a  cargo  of  wheat  or  the 
shares  of  a  joint  stock  company.  Nor  again  do  such 
purchases  and  sales  become  gaming  contracts, 
because  the  person  purchasing  is  not  possessed  of  the 
money  required  to  pay  for  his  purchases,  but  obtains 
the  requisite  funds  in  a  large  measure  by  means  of 
advances  on  the  security  of  the  stocks  or  goods  he 
has  purchased.  This  also  is  an  every  day  commer- 
cial transaction.  For  example :  a  merchant  who  has 
to  pay  the  price  of  a  cargo  purchased  before  he 
re-sells  it  obtains  in  ordinary  course  the  means 
of  doing  so  by  pledging  the  bill  of  lading. 

Much  stress  was  laid  on  the  fact  that  the  respon- 
dent never  asked  for  delivery  of  any  of  the  shares 
purchased,  and  that  the  appellant  never  tendered 
such  delivery.    The  question  whether  a  contract  is 
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intended  to  be  exeouted  by  delivery  according  to  the 
obligations  expressed  upon  the  face  of  it,  is  no  doubt 
an  important  test  for  determining  whether  it  is  a  real 
one  or  only  a  gambling  arrangement  under  the  guise 
of  a  commercial  contract. 

In  the  Act  passed  by  the  Dominion  Parliament  in 
1888  (51  Vict.  c.  42)  with  a  view  of  putting  down 
what  were  then  known  as  "  bucket  shops  "  it  is  pro- 
vided (section  1)  that: — "Every  one  who  .  .  . 
with  the  intent  to  make,  gain,  or  profit  by  the  rise 
or  fall  in  price  of  any  stock  of  any  incorporated  or 
unincorporated  company  or  undertaking,  .  .  . 
or  of  any  goods,  wares,  or  merchandise  makes 
.  .  .  any  contract  or  agreement,  oral  or  written, 
purporting  to  be  for  the  safe  or  purchase  of  any  such 
shares  of  stocks,  goods,  wares,  or  merchandise,  in 
respect  of  which  no  delivery  of  the  thing  sold  or 
purchased  is  made  or  received,  and  without  the  bond 
fide  intention  to  make  or  receive  such  delivery ;  and 
every  one  who  acts,  aids,  or  abets  in  the  making  or 
signing  of  any  such  contract  or  agreement  is  guilty  of 
a  misdemeanour." 

A  proviso  was  however  added  in  the  following 
terms : — "  but  the  foregoing  provisions  shall  not 
apply  to  cases  where  the  broker  of  the  purchaser 
receives  delivery,  on  his  behalf,  of  the  article  sold, 
notwithstanding  that  such  broker  retains  or  pledges 
the  same  as  security  for  the  advance  of  the  purchase- 
money  or  any  part  thereof." 

Their  lordships  think  this  proviso  was  enacted  by 
way  of  precaution  only,  inasmuch  as  they  cannot 
doubt  that  where  a  real  contract  of  purchase  has  been 
made  and  carried  out  by  a  broker  on  behalf  of  a  prin- 
cipal, delivery  to  the  broker  is  delivery  to  the  princi- 
pal just  as  much  as  if  it  had  been  actually  made  to 

In  the  present  case  the  respondent  might  at  any 
time  on  tendering  the  balance  due  in  respect  of  any 
of  the  shares  purchased  have  required  the  appellant 
to  deliver  them  to  him.  As  has  been  pointed  out  he 
received  the  dividends  upon  them,  and  any  increase 
in  their  value  enured  exclusively  for  his  benefit, 
whilst  if  there  were  a  diminution  of  value,  the  loss 
was  exclusively  his. 

It  is  unnecessary  to  inquire  whether  in  pledging 
the  securities  of  his  clients  for  a  lump  sum  to  raise 
the  moneys  which  he  was  authorized  by  them  to  raise, 
instead  of  obtaining  separate  loans,  on  their  several 
securities,  the  appellant  was  acting  within  the  autho- 
rity conferred  upon  him,  for  it  does  not  seem  to  their 
lordships  to  have  a  material  bearing  upon  the  question 
whether  the  contract  sued  on  was  a  gaming  one. 

The  decisions  in  the  English  courts  are  of  course 
not  authorities  upon  the  construction  of  the  article  of 
the  Canadian  Code.  But  the  words  of  the  English 
statute  relating  to  gambling  contracts  (8  &  9  Vict.  o. 
109)  do  not  differ  substantially  from  those  found  in 
the  Code.  That  statute  renders  null  and  void  all 
contracts  by  way  of  gaming  and  wagering.  The 
English  authorities  may  therefore  well  be  referred  to 
as  throwing  light  on  the  question  what  constitutes  a 
gaming  contract. 

The  case  of  TJiacker  v.  Hardy,  27  W.  E.  158,  4 
Q.  B.  D.  685,  in  the  Court  of  Appeal  in  England,  was 
very  similar  to  that  under  consideration.  The  plaintiff 
was  a  broker  who  purchased  and  sold  stocks  and 
shares  on  the  Stock  Exchange  for  the  defendant  by 
his  authority.  He  sued  the  defendant  for  commission 
and  for  an  indemnity  in  respect  of  certain  contracts 
into  which  he  had  entered  pursuant  to  the  defendant's 
instructions.  The  defence  was  founded  upon  8  &  9 
Vict.  o.  109,  s.  18. 

Iindley,  J.,  held,  and  his  judgment  was  affirmed 
by  the  Court  of  Appeal,  that  the  plaintiff  was  entitled 
to  recover. 


Bramwell,  L.J.,  said: — "The  bargains  made  by 
the  plaintiff  upon  behalf  of  the  defendant  were  what 
they  purported  to  be ;  they  gave  the  jobber  a  right 
to  call  upon  the  broker  or  the  principal  to  take  the 
stock,  and  they  gave  the  broker  the  right  to  nil  upon 
thejobber  to  deliver  it." 

He  further  said :  "  I  will  assume  that  that  was  tie 
nature  of  the  bargain  between  the  parties,  and  that 
by  its  terms  the  principal  would  be  entitled  to  oauoa 
the  broker  to  resell  the  stock,  so  that,  instead  of 
taking  and  paying  for  it,  the  principal  would  have  to 

Say  only  the  differences.  In  my  opinion  that  bargaii 
oes  not  infringe  the  provisions  of  8  A  9  Viet  c  109, 
which  was  directed  against  gaming  and  wagerisg; 
for  the  principal  might  take  the  stock  which  has 
been  bought  for  him,  and  hold  it  as  an  wh6- 
ment." 

He  points  out  too  that  there  is  no  gaming  sad 
wagering  in  a  transaction  of  the  kmd  now  to  question. 
The  passage  is  as  follows:— " The  broker  ha*  m 
interest  in  the  stock,  and  it  does  not  matter  to  hk 
whether  the  market  rises  or  falls ;  but  when  a  traa- 
action  oomes  within  the  statute  against  gaming  oA 
wagering,  the  result  of  it  does  affect  both  parties.  Li 
the  oase  before  us,  the  broker  does  not  wager  at 

Cotton,  L.  J.,  laid  down  what  in  his  view  was  of  m 
essence  of  a  gaming  contract  in  these  terms:—""" 
essence  of  gaming  and  wagering  is  that  one  party 
to  win  ana  the  other  to  lose  upon  a  future 
which  at  the  time  of  the  contract  is  of  an 
nature — that  is  to  say,  if  the  event  turns  out  one 
A.  will  lose,  but  if  it  turns  out  the  other  way  he 
win.    But  that  is  not  the  state  of  facts  here.  I 


Sntiff  was  to  derive  no  gain  from  the 
gain  consisted  in  the  commission  which  he  watt 
receive,  whatever  might  be  the  result  of  the  *™ 
action  to  the  defendant.  Therefore  the  whole  e  ^ 
of  gaming  and  wagering  was  absent  from  the  coats 
entered  into  between  the  parties." 

Even  where  a  person  is  employed  to  enterd 

jnbling  contracts  upon   commission,  it  has  si 

Id  by  the  courts  of  this  country  that  if  he  dm 

payments  in  pursuance  of  suoh  employment,  be 
recover  suoh  payments  from  his  principal,  *k** 
implied  contract  of  indemnity  is  not,  in  sac 
in  itself  a  gaming  or  wagering  contract  and 
fore  not  null  and  void.      The  intervention  of 
Legislature    was    considered   necessary  in  order 
invalidate  such  contracts,  and  by  the  Gaming  J 
1892,  any  promise  express  or  implied  to  pay 
person  any  sum  of  money  paid  by  him  in  respect 
contract  rendered  null  and  void  by  8  &  9  Vict  e. 
or  to  pay  any  sum  by  way  of  commission  or  ret 
for  any  services  in  relation  thereto  is  rendered 
and  void. 

With  regard  to  the  plea  of  prescription  the 
stand  thus.  After  the  transactions  which  gait 
to  the  debit  balance  against  the  respondent 
closed,  he,  in  October  1885,  sent  to  the  i 
lOOdols.  as  margin  for  the  purchase  of  ten 
the  Bank  of  Montreal.  He  received  notice  in  __ 
ary  1886  that  these  shares  had  been  sold  a*  avM 
160dols.,  and  he  acquiesced  in  this  sum  as  well  I 
lOOdols.  which  he  had  sent  in  the  previous  (M 
being  placed  to  the  credit  of  his  general  at* 
The  learned  judge  who  tried  the  oase  onaee  ftj 
conclusion  that  under  these  (nrcmmstavnces  the 
prescription  could  not  prevail.  This  view  w 
ourred  in  by  the  Court  of  Queen's  Bench,  ss£ 
lordships  see  no  reason  to  differ  from  the  sal 
thus  arrived  at.  .  f 

For  the  reasons  which  have  been  given  theirj 
ships  think  that  the  judgments  of  the  courts 
ought  to  be  reversed,  and  that  judgment 
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Babbsxuc  ax  v.  Bailby  and  Others. 


Coubt  of  Appeal. 


entered  for  the  appellant  for  the  sum  claimed,  with 
oosti  in  both  the  courts  below. 

As  regards  the  oosts  of  this  appeal,  inasmuch  as 
tot  appellant  was  allowed  to  prosecute  it,  notwith- 
ifrndrng  the  small  amount  at  stake,  upon  the  ground 
that  it  involved  a  question  of  wide  general  interest, 
specially  to  those  following  the  appellant's  calling, 
their  lordships  think  that  the  appellant  should,  under 
the  peculiar  circumstances,  bear  the  oosts  of  the  appeal 
qo  both  sides. 

They  will  humbly  advise  Her  Majesty  in  aooord- 
aooe  with  the  opinion  they  have  expressed. 

Solicitors  for  the  appellant,  Budd,  Johnsons,  <fc 
Jssks. 

Solicitors  for  the  respondent,  Simpson  A  Co. 


(Court  of  Appeal. 

From  a  B.  Div.         ) 
(Lord  Bsher,  M.B.,  and  J  May  30. 

Kigby,  L.J.)  j 

BAlRflKT.MAN  V.  BAILEY  AND  OTHEBS.  (a.) 

lip— BUI  of  lading—Exceptions — Injury  to  owrqo— 
Negligence  "  in  navigating  the  ship  or  otherwise. 

A  bill  of  lading  contained  a  clause  exempting  the 
tiwwners  from  liability  "for  any  act,  negligence, 
fault,  or  error  of  judgment  of  the  pilot,  master, 
mners,  or  other  strvants  of  the  shipowners  in 
prigating  the  ship  or  otherwise"  A  quantity  of  eggs 
fire  negligently  stowed  by  the  shipowners9  servants  in 
*tad  with  hay,  whereby  the  eggs  were  damaged. 
Held,  that  the  words  "or  otherwise"  in  the  bill  of 
ting  included  any  negligence  of  the  shipowners*  eer- 
nb,  and  that  therefore  the  shipowners  were  not  liable 
r  the  damage  so  caused. 

Norman  v  Binnington,  38  W.  R.  702,  25  Q.  B.  D. 
I,  commented  on. 

Appeal  from  the  decision  of  a  divisional  court  (Gave 
d  Lawrence,  JJ.)  upon  a  point  of  law  raised  on  the 
ladings. 

The  statement  of  claim  alleged  that  certain  oases  of 
gswere  shipped  on  board  the  defendant's  steamship 
sex  at  St.  Petersburg  in  good  order  and  condition 
•  carriage  to  Ix>ndon  under  a  bill  of  lading,  and 
it  the  eggs  were  delivered  in  a  damaged  condition 
ing  to  the  negligence  of  the  defendants  in  stowing 
d  carrying  the  eggs  in  the  same  hold  with  and  next 
a  cargo  of  hay  which  was  in  a  wet  condition, 
tebv  giving  the  eggs  *  bad  flavour,  and  the  plain- 
claimed  damagee.  The  statement  of  defenoe,  so  far 
material,  alleged  in  paragraph  4,  that  if  the  eggs 
re  delivered  in  a  damaged  or  otherwise  deteriorated 
hditaon,  the  same  was  caused  by  and  was  within 
lain  excepted  perils  in  the  bill  of  lading  under 
ieh  the  eggs  were  shipped  and  for  which  the 
andante  were  not  liable,  viz.,  any  act,  negligence, 
suit,  or  error  in  judgment  of  the  pilot,  master, 
liners,  or  other  servants  of  the  shipowners  in  navi- 
mg  the  ship  or  otherwise.  The  particulars 
irered  under  the  above  paragraph  stated  that  if 
re  was  any  act  of  negligence,  default,  or  error  in 
{ndgment  of  the  defendants'  servants,  the  same 
sisted  in  storing  and  carrying  the  eggs  in  the  same 
1  with  a  cargo  of  hay.  The  judge  at  chambers 
ered  that  the  question  of  law,  whether  the  fourth 
agiaph    of    the     statement  of   defence   and  the 

)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law, 


particulars  thereunder  disclosed  any  defence  in  law 
to  the  plaintiff's  claim,  should  be  set  down  for  hearing 
before  the  issues  of  fact  in  the  action. 

The  bill  of  lading  stated  that  the  eggs  were  shipped 
in  good  order  and  condition  and  were  to  be  delivered 
in  the  like  good  order  and  condition  in  the  port  of 
London  (the  act  of  God,  the  Queen's  enemies,  fire, 
boilers,  steam,  and  all  and  every  other  dangers  and 
accidents  of  the  seas  and  rivers,  and  steam  navigation 
of  whatever  nature  and  kind  soever  excepted).  By 
the  marginal  note  it  was  provided  that  the  shipowners 
were  4<  to  be  in  no  way  liable  for  any  oonsequenoes  or 
any  accident  of  navigation,  &c.,  nor  for  any  act, 
negligence,  default,  or  error  in  judgment  of  the  pilot, 
master,  mariners,  or  other  servants  of  the  shipowners 
in  navigating  the  ship  or  otherwise.  .  .  .  Ship 
free  of  rust,  leakage,  breakage,  or  torn  wrappers, 
broken  cords  or  hoops,  and  incorrect  delivery  of  goods 
from  insufficiency  of  marks  or  numbers." 

The  Divisional  Court  gave  judgment  for  the  plain- 
tiff, holding  that  the  case  was  not  distinguishable 
from  Norman  v.  Binnington,  38  W.  B.  702,  25  Q.  B.  D. 
475.    The  defendants  appealed. 

Bucknill,  Q.G.,  and  T.  F.  D.  Miller,  for  the  defend- 
ants.—The  words  "or  otherwise"  are  perfectly 
general,  and  cover  negligence  of  the  shipowners' 
servants  in  stowing  the  cargo.  The  limited  meaning 
placed  upon  those  words  in  Norman  v.  Binnington,  38 
W.  B.  702,  25  Q.  B.  D.  475,  cannot  be  supported. 

They  also  referred  to  The  Duero,  L.  B.  2  A.  &  B. 
393,  18  W.  B.  Adm.  Dig.  19,  and  Hayn  v.  CuUiford, 
27  W.  B.  541,  4  C.  P.  D.  182. 

Joseph  Walton,  Q.C.,  and  H.  F.  Boyd,  for  the 
plaintiffs.— If  the  words  "or  otherwise"  are  con- 
strued as  having  a  general  meaning,  the  prior  words, 
"in  navigating  the  ship,"  are  unnecessary.  The 
words  "  or  otherwise  "  refer  to  excepted  perils  in  the 
body  of  the  bill  of  lading  besides  perils  of  navigation, 
and  exempt  the  shipowners  from  liability  for  those 
perils  brought  about  by  negligence.  This  is  the  view 
adopted  in  Norman  v.  Binnington,  and  that  case 
should  be  followed.  Further,  if  the  language  in  the 
bill  of  lading  is  ambiguous,  it  must  construed  against 
the  shipowner  who  prepared  it. 

Cur.  adv.  vuU. 

May  30.— Lord  Bshkb,  M.B.— A  cargo  of  eggs 
was  shipped  in  Bussia  for  England  under  a  bill  of 
lading.  It  must  be  taken  for  the  purpose  of  the 
argument  before  us  that  the  shipowners'  servants 
negligently  stowed  the  eggs  in  too  close  contact  with 
some  hay,  in  consequence  of  which  the  eggs  were 
damaged.  The  question  before  us  is  whether  that 
negligent  act  comes  within  the  exceptions  in  the  bill 
of  lading.  The  bill  of  lading  is  in  the  ordinary  form. 
It  is  obvious  that  the  negligence  was  not  in  the  navi- 
gation of  the  ship.  The  sole  question  is,  does  it  come 
within  the  words  "  or  otherwise."  This  is  not  an 
instance  of  the  enumeration  of  a  class  with  general 
words  following.  The  negligence  intended  to  be 
covered  by  the  words  "or  otherwise"  is  not  some- 
thing like  negligence  in  navigating  the  ship.  a  It  is 
something  beyond  that.  The  ordinary  meaning  of 
the  words  is,  negligence  in  navigating  the  ship  or 
negligence  otherwise  than  in  navigating  the  shin. 
The  act  of  negligence  relied  upon  in  this  case  a  is 
negligence  otherwise  than  in  navigating  the  ship. 
Has  any  limitation  been  placed  upon  the  meaning  of 
those  general  words  ?  The  Divisional  Court  held 
that  they  were  bound  by  the  decision  in  Norman  v. 
Binnington  to  give  the  words  a  limited  meaning,  and 
Cave,  J.,  who  concurred  in  the  judgment  in  that  case, 
now  says  that  upon  reflection  be  is  not  satisfied  with 
it.    For  my  part,  I  cannot  agree  with  the  latter  part 
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of  the  judgment  in  that  case.  I  agree  with  the  result 
of  the  judgment,  and  therefore  I  do  not  differ  from 
the  decision  in  that  ease.  A.  L.  Smith,  L.J.,  who 
delivered  the  judgment  of  the  oourt,  said  that  "  to 
read  the  words  '  or  otherwise '  as  inoluding  everything 
besides  navigating  the  ship  is  to  render  the  words  '  in 
navigating  the  ship '  inoperative."  That  is  the  part 
of  the  judgment  which  I  am  unable  to  follow.  He 
goes  on :  "But  to  read  the  words,  '  whether  in  navi- 
gating the  ship  or  otherwise '  as  meaning  an  absolu- 
tion from  liability  to  damage  brought  about  whether 
in  negligently  navigating  the  ship  or  in  negligently 
bringing  about  those  other  losses  or  damages  from 
whioh  the  shipowner  has  exempted  himself  in  the  bill 
of  lading  is,  in  my  judgment,  tne  true  reading  of  this 
bill  of  lading.  By  this  means  the  true  canon  of  con- 
struction is  followed."  In  truth,  if  the  clause 
in  this  bill  of  lading  is  read  as  inoluding  ab- 
solution from  liability  for  the  negligence  of 
every  servant  of  the  shipowner  in  connection  with 
the  voyage,  there  still  remain  many  things  not 
covered  by  the  exemption.  For  instance,  if  the  ship 
is  unsea worthy  and  the  cargo  is  damaged  in  conse- 
quence, the  shipowner  is  not  absolved.  If,  again,  the 
shipowner  orders  a  deviation,  and  the  cargo  is 
damaged,  that  does  not  come  within  the  exemption. 
If  the  words  are  construed  as  widely  as  possible,  all 
the  bill  of  lading  does  is  to  absolve  the  shipowner 
from  liability  for  the  negligence  of  his  servants. 
That  is  not  contrary  to  natural  justice,  but  is  merely 
bringing  back  the  law  applicable  to  the  case  to  what, 
in  my  opinion,  it  ought  to  have  been  from  the 
beginning.  Shipowners  have,  by  successive  steps, 
been  endeavouring  to  limit  their  liability  in  this 
respect,  and  they  have  now  inserted  a  clause  that  they 
will  not  be  liable  for  the  negligence  of  their  servants. 
There  is  nothing  in  the  English  law  to  prevent  them 
doing  so,  if  the  cargo-owner  chooses  to  agree  to  it. 
The  shipowners  here  have  in  plain  language  absolved 
themselves  from  liability  for  the  negligence  of  their 
servants,  and  this  appeal,  therefore,  must  be 
allowed. 

Rigby,  L.J. — I  am  of  the  same  opinion.  During 
the  argument  I  was  disposed  to  place  the  same  limited 
meaning  on  the  words  "or  otherwise"  as  was 
adopted  in  Norman  v.  Bennington.  I  have  since  then 
.  read  most  carefully  the  judgment  in  that  case,  and  I 
agree  with  what  the  Master  of  the  Bolls  has  said 
about  it.  If  there  is  any  ambiguity  in  the  language 
it  must  be  construed  against  the  franiers.  But  we 
must  see  whether  any  ambiguity  exists.  We  know 
what  the  history  of  the  matter  has  been.  The  ship- 
owners first  excepted  the  negligence  of  the  master 
and  mariners.  It  was  then  found  that  that  did  not 
cover  a  wide  enough  field,  and  the  negligence  of  the 
servants  of  the  shipowners  was  then  excepted, 
followed  by  the  words  "in  navigating  the  ship  or 
otherwise."  Those  words  mean  whether  the  negli- 
gent be  in  navigating  the  ship  or  not.  I  agree  with 
the  Master  of  the  Bolls  that,  when  properly  looked 
at,  there  is  no  ambiguity  in  the  words,  and  we  must 
give  them  their  ordinary  meaning. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  R.  Greening. 

Solicitors  for  the  defendants,  Downing,  Holman,  & 
Co. 


From  Chan.  Div.     \ 
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Kay,  L.JJ.)         ) 

In  re  Hodgkinson. 
Hodgkinson  v.  Hodgkinson.  (a.) 

Trustee — Costs — Order  making  no  order  as  to  eofr- 
Effect  of  on  trustee's  right  to  retain— R.  8.  ft,  1683, 
ord.  65,  r.  1. 

Upon  an  originating  summons  in  which  the  tub- 
mentary  guardian  and  next  friend  of  an  infant  hem- 
flciary  under  a  will  was  plaintiff,  and  the  executor  ni 
trustee  of  the  will  was  defendant,  an  order  woe  mA 
containing  the  words,  "  and  the  judge  doth  tut  think  jB 
to  make  any  order  as  to  the  costs  of  this  action.*1  Tk 
defendant,  notwithstanding  that  order,  claimed  to  refati 
his  costs  out  of  the  estate. 

Held,  that  the  words  in  the  order  negatived  the  pom 
facie  right  of  the  trustee  to  retain  his  costs. 

James  Hodgkinson,  by  his  will  dated  the  15th  of 
November,  1878,  gave  his  residuary,  ml,  ui 
personal  estate  to  his  wife,  Lavinia,  during  har  his, 
with  remainder  to  his  daughter,  Florenoe  Mary,  mi 
if  his  wife  should  die  before  his  daughter  attained  b« 
age  of  twenty-one  years,  he  directed  that  the  inane 
should  be  applied  to  her  maintenance  daring  her 
minority,  ana  on  her  attaining  twenty-one  the  wort* 
of  the  property  should  be  paid  to  her  by  the  snrmiif 
executor  m  portions  at  the  periods  mentioned  is  tb 
will,  and  he  directed  that  if  she  died  under  twentr* 
one  unmarried  and  without  issue  the  property  show 
go,  subject  to  certain  legacies,  to  his  nephewistl 
nieces,  and  he  appointed  his  wife  and  S.  HodgkiiMi 
his  executors  and  trustees,  and  Sarah  Bennett  guidam 
of  his  infant  daughter. 

The  testator  died  in  March,  1880,  and  his  wife  did 
in  June,  1890. 

His  daughter,  Florenoe  Mary  Hodgkinson,  atftsnsL 
the  age  of  twenty-four  years  in  July,  1894. 

After  the  death  of  the  testator's  widow,  StfsV 
Bennett,  the  testamentary  guardian,  became  d¥ 
satisfied  with  S.  Hodgkinson's  management  of  ft 
estate,  and  a  question  arose  as  to  whether  oflrts) 
payments  for  repairs  and  other  matters  should  W 
made  out  of  capital  or  income,  and  Sarah  Bennett,  * 
guardian  and  next  friend  of  the  infant  daughter,  to* 
out  a  summons  against  the  trustee  calling  upon  Jhja 
to  render  his  accounts,  oharging  him  with  ™ 
default,  and  asking  for  the  appointment  of  two 
trustees  of  the  will. 

The  summons  was  heard  on  the  15th  of  May,  V 
by  Kekewioh,  J.,  who  gave  directions  as  to  car 
payments,  and  ordered  the  defendant  to  bring  in 
accounts,  with  liberty  to  apply,  but  no  order  ~ 
drawn  up.  The  accounts  were  brought  in 
vouched. 

On  the  7th  of  August.  1893,   the  summons 
brought  on  again  before  Kekewich,  J.,  who 


order  by  which,  after  stating  that  several  quests! 
arising  upon  the  defendant's  accounts  hyl  jd 
brought  before  the  judge  in  chambers,  and  <hrednl 
had  been  given  thereon  and  the  plaintiff,  8sfl 
Bennett,  by  her  counsel,  adnrittingthsrt  the  defeat^ 
in  accordance  with  such  directions  had  paid  tor 
as  testamentary  guardian  of  the  infant  plaintX 
income  accrued  down  to  the  present  time  m  res/ 
of  the  residuary,  real,  and  personal  estate  of  i 
testator,  it  was  ordered  that  the  defendant  should  f 
the  future  income  to  the  plaintiff,  Sarah  Bennett, 
such  testamentary  guardian  as  srforesaid,  sad 
order  concluded  thus :  "  And  the  judge  doth  not  t 
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fit  to  make  any  order  as  to  the  costs  of  this  action." 
On  the  24th  of  October,  1894,  Florence  Mary 
Hodgkinson,  being  then  of  age,  took  out  a  fresh 
originating  summons  against  the  defendant,  S. 
Hodgkinson,  asking  for  the  opinion  of  the  court  upon 
the  construction  of  the  will,  upon  which  Eekewich, 
J.,  made  an  order,  on  the  12th  of  November,  1894, 
declaring  that  the  whole  residuary  estate  of  the 
testator  belonged  to  the  plaintiff  absolutely,  and 
directing  the  defendant  to  account  for  a  sum  of  £58, 
which  he  had  received  for  sale  of  stock,  and  to  be  at 
liberty  to  retain  the  costs,  charges,  and  expenses  of 
the  application  out  of  the  estate  to  be  taxed  as 
between  solicitor  and  client,  with  liberty  to  apply. 

The  defendant,  8.  Hijdgkinson,  claimed  to  retain 
oat  of  the  estate  the  costs,  charges,  and  expenses 
incurred  in  the  previous  proceedings  commenced  by 
Sarah  Bennett  against  him,  and  with  regard  to  which 
the  learned  judge  had  declined  to  make  any  order  as 
to  costs  on  the  7th  of  August,  1893.  A  summons  in 
the  second  action  was  accordingly  taken  out,  under 
the  liberty  to  apply,  for  the  purpose  of  obtaining  the 
opinion  of  the  judge  upon  this  point.  The  matter 
was  adjourned  into  court,  and  on  the  9th  of 
February,  1895,  Eekewich,  J.,  made  an  order  declar- 
ing that  the  defendant  had  no  right  to  retain  and 
pay  the  costs  of  the  previous  action  out  of  the  estate 
of  the  testator,  and  that  he  must  pay  the  costs  of  the 
present  application. 

J.  if.  Stone,  for  the  appellant. — The  order  of  the 
7th  of  August,  1893,  is  not  inconsistent  with  the* 
trustee's  right  to  retain  his  costs.  [The  court  sug- 
gested that  the  trustee  might  take  out  a  summons 
asking  that,  in  the  circumstances,  he  should  have  the 
costs  notwithstanding  the  order.] 

J,  W.  Manning,  for  the  respondent.  The  learned 
judge  intended,  by  his  order,  to  deprive  the  trustee  of 
costs,  and  he  had  jurisdiction  to  do  so  :  In  re  Medland 
Eland  v.  Medland,  37  W.  B.  753,  41  Ch.  D.  476. 
The  words  in  the  order  of  the  7th  of  August,  1893, 
mean  that  the  judge  had  given  his  attention  to  the 
question  of  costs  and  had  decided  to  deprive  the 
trustee  of  them  :  In  re  Beddoe,  Downts  v.  Cottam,  41 
W.  B.  177,  [1893]  1  Ch.  547,  is  distinguishable. 

He  also  referred  to  In  re  Love,  Hill  v.  Spurgeon,  33 
W.  B.  449,  29  Ch.  D.  348. 

•7.  M.  Stone,  in  reply. — The  order  shows  no  such 
active  exercise  of  discretion  as  to  deprive  the  trustee 
of  his  right  to  costs.  So  far  as  the  trustee  is  con- 
cerned, it  is  the  same  as  if  the  words  were  left 
out. 

He  referred  to  ord.  65,  r.  14a  (Bules  of  1893),  to 
the  judgment  of  Cotton,  L.J.,  in  In  re  Love,  Hill  v. 
Spurgeon,    and   to   Lewin   on   Trusts,   8th  ed.,  p. 

Ldtdlsy,  L.  J. — I  do  not  think  that  there  is  any 
real  difficulty  in  this  case.  I  think  that  Mr.  Stone  is 
quite  right  in  his  general  proposition  as  to  a  trustee 
being  entitled  to  his  costs,  which  right  is  preserved 
to  him  by  ord.  65,  r.  1. 

That  rule  provides  that  "  the  costs  of  and  incident 
to  all  proceedings  in  the  Supreme  Court,  including  the 
administration  of  estates  and  trusts,  shall  be  in  the 
discretion  of  the  court  or  judge.  Provided  that 
nothing  herein  contained  shall  deprive  an  executor, 
administrator,  trustee,  or  mortgagee,  who  has  not 
unreasonably  instituted,  or  carried  on,  or  resisted 
amy  proceedings,  of  any  right  to  costs  out  of  a  par- 
ticular estate  or  fund  to  which  he  would  be  entitled 
according  to  the  rules  hitherto  acted  upon  in  the 
Chancery  Division." 

What  took  place  was  this— [His  lordship  stated  the 
facts,  and  continued:— ]    It  seems  that  there  was  a 


controversy  between  the  guardian  of  the  infant,  who 
was  in  the  position  of  a  tenant  for  life,  and  her  trus- 
tee as  to  whether  the  costs  of  certain  repairs  should 
come  out  of  capital  or  income.  They  entertained 
different  views  of  the  matter.  The  guardian  accord- 
ingly took  out  a  summons  to  have  the  question 
determined.  The  proper  parties  to  the  summons 
were  the  person  in  the  position  of  the  tenant  for  life 
and  the  trustee.  Such  a  summons  would  not  be 
launched  against  all  the  cestui  que  trusts.  Keke-^ 
wich,  J.,  settled  the  point  in  controversy  in  favour 
of  the  infant,  and  declared  that  the  expenses  of  the 
repairs  were  to  come  out  of  the  capital,  and  directed 
the  trustee  so  to  pay  them.  The  order  concluded 
with  these  words :  "  And  the  judge  doth  not  think 
fit  to  make  any  order  as  to  the  costs  of  this  action. " 
What  does  that  mean?  The  appellant's  counsel 
says  that  it  means  nothing,  and  that  it  means  neither 
more  nor  less  than  the  same  order  with  that  passage 
left  out  of  it.  I  cannot  take  that  view.  It  seems  to 
me  that  this  is  a  common  form  of  order,  perfectly 
fftim'li>r  to  all  of  us,  and  that  it  means  that  the  judge, 
having  had  bis  attention  called  to  the  matter  and 
being  asked  to  make  an  order  that  some  one  shall  pay 
the  costs,  declines  to  do  so.  It  is  not  that  he  does 
not  mean  to  make  any  order  as  to  the  costs.  The 
effect  of  it  is  that  each  party  has  to  pay  his  own 
costs. 

If  so,  is  that  consistent  with  the  retainer  by  the 
trustee  of  his  costs  out  of  the  estate  P  I  cannot  think 
so.  We  must  remember  that  this  was  an  action  be- 
tween a  trustee  and  his  cestui  que  trust,  and  if  the 
judge  says,  "  I  do  not  think  fit  to  make  any  order  as 
to  costs,"  that  negatives  the  primd  facie  right  of  the 
trustee  to  take  his  costs  out  of  his  estates.  More- 
over, the  judge  says  that  he  meant  that  to  be  the 
effect  of  the  order.  Whether  the  order  disallowing 
costs  was  in  itself  right  or  wrong  we  cannot  now 
enquire.  That  being  so,  the  trustee  said  that  he 
should  retain  his  ousts  out  of  the  moneys  in  his 
hands,  and  the  cestui  que  trust  took  out  a  summons 
asking  for  a  direction  that  he  should  not  do  so. 
Eekewich,  J.,  has  made  an  order  negativing  his 
right.  I  think  that  that  order  is  correct,  and 
that  the  appeal  must  be  dismissed  with  costs. 

Lopes,  L.J. — I  am  of  the  same  opinion.  I  am  not 
able  to  appreciate  the  argument  of  the  appellant's 
counsel.  The  question  turns  on  the  proper  construc- 
tion of  the  words  of  the  order :  "  The  judge  doth  not 
think  fit  to  make  any  order  as  to  the  costs."  I  should 
have  thought  that  clear.  The  judge  says  that  he 
does  not  think  fit  to  make  any  order  as  to  costs,  and 
that  can  only  mean  one  thing — viz.,  that  each  party 
is  to  pay  his  own  costs.  The  form  is  well  known  and 
has  been  frequently  used  by  all  of  us  to  mean  what  I 
have  said. 

The  appellant's  counsel  says  that  that  is  not  the 
true  meaning,  and  that  it  is  just  the  same  as  if  the 
words  were  not  in  the  order,  and  that  the  trustee 
may  retain  his  costs  out  of  the  estate  notwithstanding 
the  words  in  question.  It  seems  to  me  that  that 
cannot  be  so.  It  must  have  been  intended  that  the 
words  should  have  some  effect.  I  think,  therefore, 
that  that  contention  cannot  for  a  moment  be  main- 
tained. I  suppose  that  the  judge  who  used  the  words 
knew  the  meaning  of  his  words,  and  when  the  words 
were  brought  to  his  attention  he  said  that  he  did 
mean  that  the  trustee  should  not  retain  his  costs. 

I  think,  therefore,  that  the  appeal  must  be  dis- 
missed, with  costs. 

Kay,  L.J.— The  order  of  the  7th  of  August,  1893, 
contained  the  words :  "  And  the  judge  doth  not  think 
fit  to  make  any  order  as  to  the  costs."  What  is  the 
effect  and  meaning  of  that  ?     It  is  necessary  to  see 
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what  power  the  judge  had  to  make  the  order  ag  to 
costs  at  that  time  in  that  proceeding.  [His  lordship 
stated  the  facts  of  the  case,  and  continued:—]  The 
estate  was  sufficiently  represented  upon  the  summons 
for  the  judge  to  be  in  a  position  to  say,  if  he  liked, 
one  of  three  alternatives,  either  that  the  trustee  should 
have  his  costs  out  of  the  estate,  or  that  the  plaintiff 
should  pay  them,  or  that  the  trustee  should  pay  them. 
What  is  the  effect  when  the  judge  did  none  of  these 
three  things,  but  said  that  he  did  not  see  fit  to  make 
any  order  as  to  costs  P  What  does  it  mean  but  that 
it  left  the  trustee  to  pay  his  own  costs  P  I  should 
have  no  doubt  at  all  about  it,  except  that  the  apel- 
lant's  counsel  contended  that  the  order  was  made  in 
this  form  because  the  judge  thought  the  estate  was 
not  sufficiently  represented.  I  do  not  agree  that  the 
estate  was  not  sufficiently  represented  to  enable  the 
judge  to  make  that  order,  and  when  we  look  into  the 
matter  we  find  that  that  was  not  the  reason.  The 
judge  considered  that  the  trustee  had  not  behaved  in 
a  reasonable  manner  in  paying  the  expenses  out  of 
income  instead  of  out  of  capital.  So  I  should  say  it 
is  not  possible  to  oome  to  the  conclusion  which  was 
urged  upon  us  by  the  appellant's  counsel  that  the 
estate  was  not  sufficiently  represented.  It  was  repre- 
sented by  the  tenant  for  life  and  the  trustee,  and  it 
would  have  been  in  the  power  of  Eekewioh,  J.,  to  say 
that  the  costs  should  oome  out  of  the  estate.  But  he 
did  not  do  that.  Then  the  new  summons  was  taken 
out  to  prevent  the  trustee  from  retaining  his  costs  out 
of  the  estate  notwithstanding  the  first  order,  and  the 
judge  had  to  consider  what  he  had  meant  by  the 
words  he  had  used.  On  the  9th  of  February,  1895, 
Eekewioh,  J.,  said  that  what  he  meant  was  that  the 
costs  should  not  come  out  of  the  estate.  There  is  no 
appeal  brought  against  the  order  of  the  7th  of 
August,  1893,  nor  could  there  be  now.  Under  these 
circumstances  we  have  to  say  what  is  the  meaning  of 
the  order.  In  my  opinion  the  trustee  had  dearly  no 
right  to  retain  his  costs. 

I  will  not  go  into  the  question  whether  the  judge 
was  right  or  wrong  in  making  the  order  originally. 
In  1895  he  did  the  only  thine  he  could  do  when  he 
refused  to  allow  the  costs  to  be  retained. 

The  appeal  seems  to  me  to  fail,  and  to  fail  with 
oosts. 

Appeal  dismissed. 

Solicitors,  G*  F.  Hudson,  Matthews,  &  Co.,  for  John 
Bamford,  Son,  &  Matthews,  Ashbourne,  Derby ;  O.  E. 
Beat. 
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North,  J.    ]  March  29. 

Dickson  v.  Law  and  Davidson,  (a.) 
Practice— Writ—Service  out  of  the  jurisdiction— Ir- 
regularity—R.  8.  C,  1883,  ord.  11,  r.  4:  ord.  2,  r. 
5;  ord.  70,  r.  1. 

On  an  application  for  leave  for  service  of  a  writ  out  of 
the  jurisdiction,  the  omission  of  an  affidavit,  in  accordance 
™ith  ord.  11,  r.  4,  that  there  is  a  good  cause  of  action 
is  not  material  when  the  court  is  able  to  see  that  such  is 
the  case. 

The  indorsement  prescribed  by  Form  No.  5  in  Ap- 
pendix A  to  the  Rules  of  the  Supreme  Court,  for  a  writ 

(a.)  Reported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


to  be  served  out  of  the  jurisdiction,  should  be  flood 
upon  a  writ  amended  so  as  to  be  served  out  of  thejurit* 
diction.  The  omission  of  such  an  indorsement,  howevtr, 
is  only  an  irregularity,  in  spite  of  which  the  service  nut 
be  treated  as  valid  under  ora.  70,  r.  1. 

Motion. 

This  action  was  commenced  in  August,  18W, 
against  the  defendant  Law  alone,  asking  for  & 
declaration  that  the  defendant  was  a  trustee  for  tin 
plaintiff  of  one-sixteenth  of  certain  hereditament*  in 
Ceylon,  and  to  have  the  provisions  of  an  agreement 
dated  the  24th  of  Deoember,  1886,  and  made  betvreen 
the  plaintiff,  the  defendant  Law,  Davidson,  nd 
Hendry,  carried  into  effect. 

The  defendant  Law,  who  was  in  this  country, 
applied  for  leave  to  serve  a  third  party  notice  upas 
Davidson,  who  was  bound  to  indemnify  him  agio* 
the  plaintiff's  claim.  Upon  the  hearing  of  tail 
application,  North,  J.,  gave  leave  to  add  Davidson  si 
a  defendant,  and  to  serve  the  amended  writ  opoa 
Davidson  (who  was  in  Ceylon),  out  of  the  jurisdietios. 
No  affidavit  was  made  as  required  by  ord.  11,  r.  4. 

Davidson  entered  a  conditional  appearance  sod 
now  applied  to  have  the  service  of  the  writ  upon  tia 
set  aside  for  irregularity. 

Vernon  Smith,  Q.C.,  and  dBeckeU  Terrell,  for  at 
motion,  said  that  Davidson  was  not  a  necessary  or 
proper  party  within  ord.  11,  r.  1,  and  that  the  senjsr 
was  irregular  as  ord.  11,  r.  4,  had  not  been  oompfisij 
with.  Moreover,  the  amended  writ  had  not  tas 
indorsement  required  by  ord.  2,  r.  5 

They  cited  Kinahan  v.  Kinahan,  38  W.  R.  65a,  U 
Ch.  D.  78  ;  Sedgwick  v.  Yedras  Mining  Co.,  35  W.aV 
780;  Societe  Industrialle  v.  Companhia  Portugsas* 
33  Solioitobs'  Journal,  253,  W.  N.f  1889,  p.  tt) 
Keate  v.  PhiUips,  W.  N.,  1878,  p.  186 ;  PhilHpsm  * 
Emmanuel,  56  L.  T.  N.  8.  858,  35  W.  B.  Dig.  160. 

Everitt,  Q.C.,  and  Leek,  for  the  plaintiff,  saidt 
was  enough  to  show  the  court  that  there  was  a  i 
cause  for  action    against    Davidson    and   that 
omissions  were  mere  irregularities    which    did 
render  the    proceedings    void   unless    the  court  i 
directed. 

Vernon  Smith,  in  reply,  said  that  he  could  not  < 
that  Davidson  was  bound  to  indemnify  Law. 

W.  H.  Jackson,  for  Law,  who  had  not  been 
with  the  notioe  of  motion,  was  not  heard. 

North,  J.    I  do  not  think  that  the 
to  be  set  aside.     No  objection  has  been 
the  ground  that  Hendry  is  not  a  party  to  the  i 
Dickson  asked  for  leave  to  serve  a  third  party 
upon  Davidson,  to  whom  Law  had  sold  hia  inf — 
who  had  agreed  to  indemnify  him.      That 
sidered  in  chambers,  and  it  was  clear  that  Davids] 
was  not  merely  a  nominal  defendant.       I 
that  he  should  be  joined  as  a  defendant 
being  sued  as  a  third  party. 

It  is  said  that  there  was  no  formal  affidavit  as  I 
quired  by  ord.  11,  r.  4.  It  was  decided  in  FowUrt 
Barstow,  30  W.  B.  112,  20  Ch.  D.  240,  that  wherti 
defendant  is  resident  in  the  Queen's  dominions, 
absence  of  a  statement  that  he  is  a  British 
not  material.  Similarly,  where  the  court  is 
that  there  is  a  good  cause  of  action,  the 
an  affidavit  that  there  is  a  good  cause  of  action  al 
material. 

Then  it  is  said  that  the  amended  writ  does  not  fc 
the  indorsement  prescribed  by  Form  No.  5. 
speaking,  that  does  not  apply,  for  this  waai 
ment.     But  I  think  that  the  indorsement  oagU 
have  been  put  on.      The  defendant,  however,  a  ■ 
entitled  to  take  advantage  of  a  sKp  made  by  a  daf 
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and,  under  ord.  70,  r.  I,  I  can  treat  the  service  as 
valid,  notwithstanding  the  irregularity.  I  think  that 
the  order  for  service  must  stand,  and  the  motion  be 
refused  with  costs. 

Solicitors,  Fladgate  &  Co,  ;  Lowless  A  Co. ;   Jackson 
&  Jackson. 


Chan.  Div.    ) 
Kekewioh,  J.  J 


April  5. 


Alliott  v.  Smith,  (a.) 

Discovery  —  Interrogatories  —  Sufficiency  of  answer — 
Legal  personal  representative — Knowledge  of  solicitor 
and  banker  of  testator — Inquiry  of  solicitor  or  banker. 

In  an  action  against  an  executor ,  to  recover  from  the 
testator's  estate  moneys  paid  to  the  latter  in  alleged  im- 
proper exercise  of  a  power  more  than  twenty  years  be/ore 
action  brought,  the  executor  is  not  bound  to  make 
inquiry  of  the  solicitor  or  banker  to  his  testator  as  to  the 
dealings  of  his  testator  with  the  moneys,  where  it  does 
not  appear  that  the  inquiry  will  result  in  obtaining 
information  with  respect  to  which  the  executor  is 
interrogated. 

By  a  marriage  settlement  dated  the  21st  of  July, 
1863,  F.  J.  Eaton  and  C.  F.  Alliott,  the  latter  being  a 
minor,  covenanted  to  convey  certain  property  to  the 


The  settlement  contained  a  power  to  the  trustees 
for  the  time  being  "  at  any  time  or  times  during  the 
life  of  the  said  C.  F.  Alliott  upon  the  request  in 
writing  of  the  said  C.  F.  Alliott  and  her  said  intended 
or  any  future  husband  to  advance  and  pay  to  or  for 
the  use  of  such  intended  or  future  husband  any  part 
of  the  said  trust  funds  and  premises  not  exceeding  in 
the  whole  one-fourth  in  value  thereof  for  the 
advancement,  either  in  business  or  otherwise,  of  such 
intended  or  future  husband,  and  that  in  such  case 
the  receipt  or  receipts  in  writing  of  the  said  C.  F. 
Alliott  and  her  said  intended  or  any  future  husband 
should  be  good  and  effectual  discharges  to  the  said 
trustees  or  trustee  for  the  amounts  or  amount  so 
advanced,  and  shall  release  the  said  trustees  or  trus- 
tee for  any  future  liability  in  respect  thereof." 

The  marriage  between  F.  J.  Eaton  and  C.  F. 
Alliott  was  duly  solemnized,  and  on  the  17th  of  Jan- 
uary, 1868,  Mrs.  Eaton,  having  previously  attained 
her  majority,  confirmed  the  settlement  by  deed. 

On  the  7th  of  February,  1872,  Mr.  and  Mrs.  Eaton 
sent  a  letter  to  the  trustees,  requesting  the  trustees  to 
exercise  the  power  of  advancement,  with  which  the 
trustees  complied  by  two  payments  on  the  7th  of 
February,  1872,  of  £2,832,  and  on  the  21st  of  March, 
1873,  of  £111  17s.  5d. 

The  present  action  was  brought  by  the  present 
trustees  of  the  settlement  against  the  executor  of  the 
husband  to  recover  these  two  sums,  which  the 
statement   of   claim  alleged    had   been  improperly 


In  this  action  the  plaintiffs  delivered  the  following 
interrogatories :— {1}  Did  not  F.  J.  Eaton  in  the 
months  of  February,  1872,  and  March,  1873,  keep  a 
banking  account  with  a  firm  of  bankers  at  Grantham 
whose  business  was  subsequently  transferred  to,  and 
is  now  being  carried  on  by,  Messrs.  Hardy  &  Co.,  or 
with  some  other  and  what  bank,  and  did  not  Messrs. 
Parr  &  Butlin  during  the  years  1872  and  1873  act  as 
his  solicitors  P;    (2)    Did  not  t 


receive  from  the  trustees 
pleadings   mentioned  the 


the  said  F.  J.  Eaton 
of  the  settlement  in  the 
two   sums  mentioned 


in 


(a.)  Reported  by  C.  C.  Hxn&xsy,  Esq.,  Barrister- 
at-Law. 


paragraph  4  of  the  statement  of  claim  or  some  other 
and  what  sums  on  or  about  the  dates  in  such  para* 
graph  mentioned,  and  did  he  not  nay  such  sums  or 
some  and  what  part  thereof  to  the  credit  of  his 
banking  aooount,  or  to  his  said  solicitors,  or  how  did 
he  deal  therewith  P ;  (3)  Can  you  ascertain  from  an 
examination  of  the  said  banking  aooount  and  of  the 
account  of  the  said  F.  J.  Eaton  with  his  said  solicitors, 
or  by  inquiry  of  his  said  solicitor*,  or  otherwise,  and 
if  so  state  what  investments  were  made  and  in 
whose  name  or  names  by  the  said  F.  J.  Eaton, 
shortly  after  the  reoeipt  by  him  of  the  said  sums 
which  were  or  may  have  been  made  with  the  moneys 
so  received  by  him,  or  how  were  such  moneys  dealt 
with  by  the  said  F.  J.  Eaton,  and  so  far  as  possible 
trace  the  subsequent  dealings  which  were  had  with 
such  investments  and  moneys  down  to  the  date  of  the 
death  of  the  said  F.  J.  Eaton ;  (6)  Have  you  in  your 
possession  or  under  your  control  any  of  the  pass 
books  of  the  said  F.  J.  Eaton  for  the  years  1872  and 
1873  P 

In  answer  to  these  interrogatories  the  defendant 
replied  :■— {1)  I  do  not  know  and  am  unable  to  say 
whether  F.  J.  Eaton  in  the  month  of  February,  1872, 
and  March,  1873,  kept  a  banking  aooount  with  a 
firm  of  bankers  at  (jtrantham  whose  business  was 
subsequently  transferred  to,  and  is  now  being 
carried  on  by  Messrs.  Hardy  &  Oo.,  or  with  some 
other  or  what  bank,  or  whether  Messrs.  Parr  & 
Butlin  during  the  years  1872  and  1873  acted  as  his 
solicitors ;  (2)  l  do  not  know  and  am  unable  to  say 
whether  the  said  F.  J.  Eaton  received  from  the 
trustees  of  the  settlement  in  the  pleadings  mentioned 
the  two  sums  mentioned  in  paragraph  4  of  the  state- 
ment of  claim,  or  some  other  and  what  sums  on  or 
about  the  dates  in  such  paragraph  mentioned,  or 
whether  he  paid  such  sum  or  any  or  what  part  there- 
of to  the  credit  of  his  said  alleged  banking  account 
or  to  his  said  alleged  solicitors,  or  how  he  dealt 
therewith ;  (3)  I  have  no  knowledge  as  to  any  of  the 
matters  concerning  which  the  third  interrogatory 
requires  a  statement,  and  am  unable  to  make  such 
statement.  I  am  unable  to  say  whether  I  oould 
acquire  such  knowledge  from  an  examination  of  the 
said  alleged  banking  aooount  (if  any)  or  of  the 
account  (if  any)  of  the  said  F.  J.  Eaton  with  his  said 
alleged  solicitors,  or  by  inquiry  of  his  said  alleged 
solicitors  or  otherwise.  I  have  no  such  accounts  in 
my  possession  or  under  my  control,  and  I  submit 
that  I  am  in  no  way  bound  to  make  any  such 
examination  or  inquiry;  (6)  I  have  not  in  my  pos- 
session or  under  my  control  any  of  the  pass  books  of 
the  said  F.  J.  Eaton  for  the  years  1872  and 
1873. 

This  was  a  motion  to  discharge  an  order  made  in 
chambers  refusing  an  amplication  for  further 
answers  to  the  interrogatories,  and  was  heard  for 
Chitty.  J. 

Henry  Terrell,  for  the  plaintiffs. — The  defendant 
cannot  shelter  himself  behind  his  own  want  of  know- 
ledge, if  by  inquiry  of  an  agent  he  can  obtain  the 
necessary  information  to  enable  him  to  answer.  The 
agents  of  the  testator  must  be  regarded  as  the  agents 
of  the  defendant. 

He  cited  Stuart  v.  Bute  (Lord),  11  Sim.  442, 
Attorney -General  v.  Bees,  12  Beav.  50;  Bolckow  v. 
Fisher,  31  W.  B.  235,  10  a  B.  D.  161. 

Borthwick,  was  not  called  upon  to  argue  for  the 
defendants. 

Kxkbwioh,  J. — If  the  case  depended  upon  any 
alleged  distinction  between  agents  on  the  one  hand 
and  bankers  and  solicitors  on  the  other,  I  should  be 
disposed  to  follow  Mr.  Terrell's  argument.    I  do  not 
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see  why  a  man  should  not  be  obliged  to  make  an 
inquiry  of  his  banker  or  his  solicitor,  if  under  similar 
circumstances,  he  would  be  compelled,  to  make 
inquiry  of  an  agent  or  a  servant  working  for  him. 
The  principle  of  the  cases  cited,  including  Bolckow  v. 
Fieher,  is  neatly  expressed  in  the  reported  language 
of  North,  J.,  in  Basbotham  v.  Shropshire  Union 
Railways  &  Canal  Co.,  32  W.  B.  117,  24  Ch.  D.  110. 
"Therefore,  if  a  man  is  interrogated,"  he  says, 
"  about  acts  which  are  done  in  the  presence  of  persons 
employed  by  him,  their  knowledge  is  his  knowledge, 
and  he  is  bound  to  answer  in  respect  of  that."  It 
seems  to  me  that  principle  is  applicable  directly  to  a 
solicitor  or  a  banker,  or  any  other  man  keeping  his 
account.  A  solicitor  does  certainly  do  business  for  a 
client,  and  it  is  the  client's  duty  to  inquire  of  the 
solicitor  as  to  the  latter's  knowledge  for  the  purpose 
of  answering  an  interrogatory.  That  does  not 
seem  to  me  to  carry  Mr.  Terrell  nearly  as  far  as  he 
requires. 

The  claim  here  is  of  an  unusual  character  and 
perfectly  good  on  the  faoe  of  it,  so  far  as  the  state- 
ment of  claim  is  concerned,  subject  to  one  argument 
whieh  may  or  may  not  be  a  good  one,  as  one  could 
say  that  a  good  equity  is  not  set  up  or  that  the  state- 
ment of  claim  is  demurrable.  The  settlement,  which 
carries  us  back  to  the  31st  of  July,  1863 — and  the 
dates  are  important— empowers  the  trustees  at  any 
time  during  the  life  of  the  wife,  upon  the  request  in 
writing  of  herself  and  her  husband,  to  make  an 
advance  to  the  husband  of  one-fourfh  of  the  settle- 
ment funds  "  for  bis  advancement  in  business  or  other- 
wise." Those  words  "or  otherwise"  will  possibly 
have  to  be  construed  hereafter,  but  I  leave  the 
question  open  now.  According  to  the  allegations  in 
the  statement  of  claim,  which  I  must  take  for  the* 
present  purpose  to  be  a  statement  of  the  plaintiff's 
case,  the  trustees  improperly  advaneed,  or  at  any 
rate  in  fact  advanced,  a  considerable  sum  to  the 
husband  as  long  ago  as  the  7th  of  February,  1872. 
The  suggestion  is  that  it  was  not  under  the  power, 
but  merely  with  a  view  to  take  it  out  of  the  settle- 
ment, and  to  give  it  to  the  husband.  What  is  alleged 
is  that  he  invested  the  money  in  his  own  name,  and 
that  it  so  remained  until  his  death.  Now  the  alleged 
advance  was  made  on  the  7th  of  February,  1872.  The 
husband  lived  until  the  30th  of  October,  1893,  and 
more  than  twenty  years  after  the  alleged  advanoe,  this 
case  is  launched  against  the  husband's  legal  personal 
representative,  and  he*is  interrogated.  He  says,  I  do 
not  know  whether  there  was  any  banking  account 
or  whether  certain  solicitors  knew  what  is  alleged. 

It  is  said  he,  the  legal  personal  representative,  is 
bound  to  make  inquiry  of  the  banker  to  his  testator, 
and  of  the  solicitor  to  his  testator,  to  ascertain  what 
was  done  by  the  testator  twenty-five  years  ago.  Of 
course  he  is  bound  to  know  what  is  the  testator's 
(state,  and  is  bound  to  see  all  document  necessary 
for  that  purpose,  to  pass  his  residuary  account,  and  if 
necessary  to  vouch  his  account,  if  the  estate  is 
administered  by  the  Chancery  Division.  But  surely 
it  is  a  great  hardship  on  a  legal  personal  representa- 
tive, if,  finding  his  testator  entitled  to  a  sum  of 
consols,  he  is  bound  to  inquire  who  transferred  those 
consols  to  his  testator,  or  indeed,  who  transferred 
them  to  his  transferror,  and  the  circumstances 
attending  the  transfer.  To  my  mind  it  would  be  a 
very  great  hardship  on  the  legal  personal  representa- 
tive, if  he  was  bound  to  make  these  inquiries. 
There  is  nothing  in  the  answer  to  show  that  those 
inquiries  would  result  in  anything.  There  is  not  a 
shadow  of  information  that  there  is  anything  of 
knowledge,  information,  or  belief,  that  anything 
would  be  obtained  of  the  slightest  relevancy  or  use  5 
he  made  inquiries. 


It  would  be  an  oppressive  use  of  the  engine  of 
discovery  if  he  was  required  to  answer,  first,  making 
inquiries  about  matters  relative  to  which  there  ooow 
be  no  result.  The  motion  must  be  refused,  with  art 
in  any  event. 

Solicitor  for  the  plaintiff,  J,  Fawcett. 

Solicitors  for  the  defendant,  CoUineon  &  PrUdwi 


Mayl'. 


a  B.  Div. 

(Lord  Russell  of  Killowen, 

C.J.,  and  Charles,  J.) 

Vestry  of  St.  Leonard's,  Shoreduch,  v. 
London  County  Council,  (a.) 

Poor  rate  —Land  taken  by  promoters  —  Deficiency  a 
assessment  —  Liability  of  promoters  to  make  yd 
deficiency  —  Deductions  —  "  Compounding  "—Lad 
Clauses  Consolidation  Act,  1845  (8  A  9  Vi d  c  ty 
s.  133— Poor  Bate  Assessment  and  CoUectom  Ad, 
1867  (32  <fe  33  Vict.  c.  41),  «.  3— Housing  of  ik 
Working  Classes  Act,  1890  (53  <fc  54  Ptd  c.  ty 
s.  20. 

The  promoters  of  an  improvement  scheme  far  h\ 
better  housing  of  the  poor  in  a  metropolitan  d(J^g 
purchased  property  situated  in  two  adjoining 
A  special  case  was  stated  to  ascertain  their  lMd§ 
make  good,  during  the  carrying  out  of  the  scheme^ J 
deficiency  to  the  poor  rate  caused  through  the 
taken  by  them  ceasing  to  be  rated,  and  also  on  what 
that  liability,  if  any,  was  to  be  calculated. 

Held,   that  as  the  promoters  acquired  the 
solely  under  the  powers  given  them  by 
which  section  133  of  the  Lands    Clauses 
turn  Act,   1845,  was  incorporated,  they  were  Udh 
make  good  any  deficiency  as  provided  by  that 
and  the/act  that  the  scheme  was  one  for  the  i 
the  working  classes   did  not   affect   their  lidbtity 
contribute  to  the  poor  rate. 

Held,  also,  that  the  deficiency  should  be 
according  to  the  rental  at  which  the  houses  were 
or  rated  at  the  time  of  the  passing  of  the  special 
and  the  fact  that  some  of  the  houses  acquired  wen 
unoccupied,  and  that  the  owners  of  others  had 
pounded,  could  not  be  set  off  from  the  amount  to  be 
up  by  the  promoters,  as  directed  by  the  statute. 

Special  case. 

In  an  action  the  plaintiffs  claimed  £398 17a 
being  the  deficiency  in  the  assessment  of  poor  ad 
respect  of  property  situated  in  the  parish  of 
Leonard's,  Shoreditch,  taken  by  the  defendant* 
London  County  Council,  under  powers  oonfenei 
them  by  the  Housing  of  the  Working  Gam  * 
1890,  and  other  Acts  incorporated  therewith. 

The  following  are  the  material  facts  stated 
consent  of  the  parties : 

(1)  The  plaintiffs,  by  the  St  Leonard's, 
Act,  1858  (21    &  22  Vict,   c   132),  have  post 
levy   rates   on   the   parish   for    the  relief  of 
poor. 

(2)  The  County  Council  of  London,  the 
are   constituted   by  the  Honmng  of  the 
Classes  Act,   1890  (53  &  54  Viot.  c.  73),  fas 
authority  in  the  county  of  London  for  the  perpN 
Parts  I.  and  III.  of  the  Act 

(3)  The  defendants,  under  the  powers  _. 
the   Housing  of   the  Working  Clnosfw  Act,  11 
made  an   improvement  scheme,   called  the  I 
(Boundary  -  street,     Bethnal  -  green) 


(a.)  Reported  by  Bbsune  Bsn>,  Esq., 
at-Law. 
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Scheme,  1890,  for  the  purpose  of  reconstructing  and 
rearranging  the  streets  and  houses  in  a  certain  un- 
healthy area,  partly  in  the  parish  of  St*  Matthew, 
Bethnal-green,  and  partly  in  that  of  St.  Leonard's, 
fihoreditch. 

(4)  In  May,  1891,  the  Home  Secretary  made  a 
provisional  order  authorizing  the  scheme.  This  was 
only  confirmed  by  the  London  (Boundary-street, 
Bethnal-green)  Provisional  Order  Confirmation  Act, 
1891  (54  &  55  Vict.  o.  60). 

(5)  The  London  County  Council,  under  the  powers 
conferred  by  Part  III.  of  the  Act,  purchased  by 
agreement  certain  lands,  houses,  and  other  buildings 
in  Goldsmith's-row,  for  the  purpose  of  erecting  on 
the  said  lands  buildings,  suitable  for  lodging-houses 
for  the  working  classes,  and  portions  of  such  lands 
and  buildings  so  taken  were  then  liable  to  be  assessed 
to  the  poor-rate.  The  defendants  entered  into 
Possession  on  the  30th  day  of  October,  1891,  and 
lave  pulled  down  the  houses  and  buildings ;  and  the 
aaid  lands,  since  the  defendants  took  possession,  have 
sot  otherwise  been  occupied,  and  there  has  in  conse- 
quence been  a  deficiency  in  the  assessment  for  the 
poor-rate,  which  deficiency  amounted  to  £152  14s. 

(6)  For  the  purpose  of  carrying  the  said  scheme 
into  execution  the  defendants  acquired  certain  other 
lands  and  houses  in  the  said  parish,  and  are  using 
khe  said  lands  for  the  purpose  of  rearranging  and  re- 
Bontructing  the  said  streets  and  houses.  Portions  of 
these  said  lands,  at  the  date  of  the  special  Act  and 
then  so  taken,  were  liable  to  be  assessed  to  the  poor- 
Ate.  Since  these  lands  have  been  so  taken  there  has 
teen,  by  reason  of  the  same  being  so  taken,  a 
tendency  in  the  poor-rate  amounting  to  £246  3s.  Id. 
^  fi)  The  plaintiffs  contend  that  the  defendants  are 
table  to  make  good  the  deficiencies  to  the  poor-rate 
aentioned  in  paragraphs  5  and  6. 

(8)  The  owners  of  certain  houses  taken  by  the 
lefendants  (the  rateable  value  of  which  houses  did 
tot  respectively  exceed  £20)  had  agreed  in  writing, 
nder  section  3  of  32  ft  33  Vict.  c.  41,  to  become 
able  for  the  poor  rates  assessed  in  respect  of  the 
aid  houses  until  such  agreement  should  be  dethr- 
oned by  either  party  to  pay  the  rates,  whether  the 
ereditaments  were  occupied  or  not,  and  the  plaintiffs 
ad  agreed  with  suoh  owners  to  receive  the  rates 
am  them,  and  to  allow  them  a  commission  of 
I  per  cent,  on  the  amount  thereof.  These  agree- 
tents  had  not  been  determined,  and  were  in  force 
t  the  date  when  the  houses  in  question  were  taken 
pssession  of  by  the  defendants,  and  no  agreement 
r  a  similar  nature  has  been  entered  into  between  the 
sfendants  and  the  plaintiffs.  But  the  defendants 
intend  that  if  they  are  made  liable  to  make  good 
as  deficiency  they  are  entitled  to  make  a  deduction 
!  25  per  cent,  from  the  full  amount  of  the  assess- 
ents  levied  in  respect  of  the  properties  in  the  same 
inner  as  the  previous  owners  were  entitled  to.  But 
e  vestry  contend  that  the  defendants  are  not 
titled  to  any  suoh  deduction,  but  are  bound  to 
ike  good  the  deficiency  of  the,  whole  of  the  poor- 
tee  levied  on  suoh  property,  according  to  the  rental 

which  the  lands  were  rated  at  the  time  of  the 
■sang  of  the  special  Act.  The  amount  of  the  com- 
asion  in  dispute  is  £21  14s.  and  £46  9s.  2d. 
[9)  Demand  has  been  made  on  the  defendants  for 
*se  various  deficiencies,  and  they  contend  that  they 
I  not  liable  on  the  ground  that  section  133  of  the 
nds    Clauses   Consolidation  Act,   1845,  does   not 

fee  defendants  further  say  that  by  section  40  of 
I  Local  Government  Act,  1880,  they  are  in  law 
>  successors  of  the.  Metropolitan  Board  of  Works, 
1  that  from  time  to  time  divers  improvement 
i  have  been  carried  out  by  that  Board  or  by 


themselves  as  their  successors  under  the  Housing  of 
the  Working  Classes  Act,  1890,  or  Acts  previously  in 
force,  and  no  payment  has  ever  been  made  by  the 
board  or  by  the  defendants  as  their  successors  under 
the  20th  section  of  the  Land  Clauses  Act,  1845,  to 
make  good  the  deficiencies  in  any  assessments  to  the 
poor-rate  caused  by  any  of  these  improvement 
schemes. 

The  questions  for  the  opinion  of  the  court  were 
whether  the  defendants  were  liable  to  make  good  the 
deficiency  in  the  poor  rates  (1)  caused  by  their  having 
taken  possession  of  the  property  mentioned  in  para- 
graph 5 ;  and  (2)  with  regard  to  the  property  men- 
tioned in  paragraph  6 ;  and  (3)  in  the  event  of  the 
court  deciding  (1)  and  (2)  in  the  affirmative,  then 
whether  the  defendants  were  entitled  to  the  deduction 
olaimed. 

Poland,  Q.C.  (with  him  C.  E.  Alien),  for  the  plain- 
tiffs.— The  London  County  Council,  the  defendants, 
are  the  "  promoters  "  of  the  undertaking  within  the 
meaning  of  the  Housing  of  the  Working  Classes  Act, 
1890,  and  are  constituted  for  that  purpose  a  local 
authority.  Section  133  of  the  Land  Classes  Act, 
1845,  directs  that  if  the  promoters  of  the  undertaking 
become  possessed  by  virtue  of  this  or  the  special  Act 
of  any  lands  charged  with  the  land  tax  or  liable  to 
be  assessed  to  the  poor  rates,  they  shall  from  time  to 
time  until  the  works  shall  be  completed  and  assessed 
to  such  land  tax  or  poor  rate,  be  liable  to  make  good 
the  deficiency.  After  the  works  are  completed  the 
vestry  have  to  take  over  the  new  streets,  and  must 
then  stand  the  risk  of  whether  the  improvements  are 
a  source  of  loss  or  profit  to  the  rates.  The  land  and 
houses  mentioned  in  paragraphs  5  and  6  in  the  special 
case  were  respectively  acquired  under  the  powers 
given  by  Part  III.  and  Part  I.  of  the  Act  of  1890, 
and  each  of  those  parts  incorporates  section  133  of 
the  Lands  Clauses  Act,  1845,  which  directs  that  the 
promoters  shall  from  time  to  time  be  liable  to  make 
good  any  deficiency  to  the  poor  rate.  The  defendants 
are  consequently  liable  to  make  good  the  gross  loss  to 
the  rates.  They  are  not  in  the  same  position  as  an 
owner  who  has  agreed  to  pay  the  rates  instead  of  the 
occupier,  and  is  entitled  to  a  reduction  by  way  of 
commission  under  section  3  of  the  Poor  Bate  Asses- 
ment  and  Collection  Act,  32  &  33  Vict.  c.  41.  One 
must  pay  the  full  rate  in  respect  of  the  houses  and 
lands  they  acquire  as  shown  on  the  register :  Beg.  v. 
Overseer*  of  BUston,  14  W.  B.  83,  L.R.1Q.  B.  18.  It 
is  immaterial  that  some  of  the  houses  were  then  and 
others  were  shortly  to  become  unoccupied.  In  the 
ease  of  the  Overseers  of  Putney  v.  London  and  South' 
Western  Railway  Co.,  39  W.  B.  291,  [1891]  1  Q.  B. 
440,  the  court  held  that  as  the  statute  directed  that 
the  deficiency  should  be  computed  according  to  the 
rental  at  which  the  houses  taken  over  were  rated  at 
the  time  of  the  passing  of  the  special  Aot,  the  fact 
that  some  of  them  were  then  unoccupied  was  imma- 
terial in  estimating  the  amount  of  the  deficiency. 

Lawson  Walton,  Q.C,  and  Hyde,  for  the  defendants. 
—It  was  never  intended  by  the  Legislature  that  the 
promoters  of  a  scheme,  suoh  as  this,  for  the  better 
housing  of  the  poor  and  one  that  will  eventually 
materially  assist  the  rates  should  be  called  upon  to 
contribute  to  the  poor  rates.  The  court  should  place 
a  wide  construction  on  the  powers  incorporated  into 
an  Aot  from  other  Acts  if,  when  construed  strictly, 
they  have  the  effect  of  making  the  incorporating  Act 
unreasonable.  The  intention  of  the  Act  of  1890  was 
to  give  power  to  local  authorities  to  sweep  away  un- 
healthy and  non-rate  paying  areas,  ana  to  replace 
buildings  unfit  for  human  habitation  with  substantial 
dwellings  and  good  rate  producing  property.  Here 
the  property  acquired  under  the  scheme  had  been  con- 
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detuned.  It  ifl  absurd,  therefore,  that  where  you  get 
one  authority  raising  rates  for  the  relief  of  the  poor 
and  another  in  the  same  district  improving  the 
dwellings  of  the  poor,  that  one  should  be  called  upon 
to  make  a  payment  by  the  other  to  the  poor-rate.  If 
the  defendants  are  held  liable  then  at  any  rate  all 
they  can  be  made  liable  for  is  the  actual  net  deficiency 
that  has  accrued  to  the  rates,  and  in  calculating  that 
any  compounding  agreements  should  be  allowed  for. 
Moreover,  the  basis  of  the  concession  of  twenty-five 
per  cent,  to  a  landlord  who  agrees  to  pay  the  rates  for 
the  occupier,  is,  that  by  such  an  agreement  the  local 
authority  is  thereby  saved  the  cost  of  collecting,  risk 
of  non-payment,  loss  on  empty  houses,  and  the  like. 
That  is  the  case  here,  and  why  should  not  the  defend- 
ants be  entitled  to  a  similar  commission?  The 
defendants  pay  the  rates  for  the  whole  area  in  a  lump 
sum,  and  I  submit,  stand  in  the  same  position  as  the 
landlord  who  has  compounded  so  far  as  this,  that  they 
thereby  save  the  cost  of  collecting  and  pay  on  all  the 
property  let  or  not  let,  and  are  therefore  entitled  to 
claim  deductions. 

Counsel  for  the  plaintiffs  were  not  heard  in 
reply. 

Bussbll,  C.J. — There  are  two  questions  of  principle 
and  one  of  amount  in  this  case  which  arise  in  mis 
way.  The  London  County  Council  promoted  a 
scheme  for  improving  an  area  situated  in  two  parishes, 
which  received  legislative  sanction  and  Boyal  Assent 
in  July,  1891.  In  order  to  carry  out  the  scheme  the 
London  County  Council  acquired  under  the  powers 
given  to  local  authorities  by  Part  I  of  the  Housing  of 
the  Working  Classes  Act,  1890,  the  property  men- 
tioned in  paragraph  6  of  the  special  case  and  under 
Part  III  of  the  same  Act,  the  property  mentioned  in 
paragraph  5.  It  will  be  more  convenient  if  I  take 
the  two  divisions  of  the  property  so  acquired  by  the 
defendants  in  their  inverse  order.  The  provision  of 
the  Housing  of  the  Working  Classes  Act,  1890,  which 
applies  here  is  contained  in  section  20.  That  section 
provides  that  the  clauses  of  the  Land  Clauses  Acts 
with  respect  to  the  purchase  and  taking  of  lands 
otherwise  than  by  agreement  shall  not,  except  to  the 
extent  set  forth  in  the  second  schedule  to  this  Act, 
apply  to  any  lands  taken  in  pursuance  of  this  part  of 
this  Act,  but  save  as  aforesaid  the  said  Lands  Clauses 
Acts,  as  amended  by  the  provisions  contained  in  the 
said  schedule,  shall  regulate  and  apply  to  the  purchase 
and  taking  of  lands  and  shall  for  that  purpose  be 
deemed  to  form  part  of  this  Aot.  The  provisions  for 
taking  lands  otherwise  than  by  agreement  are  sections 
16  to  68.  My  brother,  Charles,  J.,  pointed  out  that 
those  olauses  of  the  Lands  Clauses  Aot,  1846,  are  a 
group  of  olauses  and  appear  under  a  distinct  heading 
in  the  Lands  Clauses  Act,  1845.  And  it  would  have 
made  the  section  of  the  Act  of  1890  clearer  and 
altogether  have  simplified  matters  if  that  heading  had 
appeared  in  capital  letters  in  the  incorporation  Aot 
showing  that  it  referred  to  that  particular  group  of 
sections  in  the  incorporated  Aot. 

In  the  schedule  of  the  Act  of  1890  there  is 
substituted  a  new  group  of  provisions  more  suitable 
to  the  schemes  under  that  Act.  Apart  from  the 
group  of  sections  16  to  68  inclusive  of  the  Lands 
Clauses  Act,  1845,  whioh  refer  to  the  taking  of  lands 
"otherwise  than  by  agreement,"  and  which  would 
not  therefore  apply  to  the  present  case,  since  the 
property  was  acquired  by  purchase,  it  is  expressly 
provided  that  the  provisions  for  acquiring  land  under 
the  Lands  Clauses  Act  are  to  apply  to  any  scheme 
carried  out  under  Part  I.  of  the  Aot  of  1890.  Included 
in  this  proviso  is  section  133  of  the  Lands  Clauses 
Act,  1845,  which  is  as  follows: — "If  the  promoters 
of  the  undertaking  become  possessed  by  virtue  of  this 


or  the  special  Act  or  any  Act  Jincorporated  therewith 
of  any  lands  charged  with  the  land  tax  or  liable  to 
be  assessed  to  the  poor  rate,  they  shall  from  time  to 
time  until  the  works  shall  be  completed  and 
assessed  to  such  land  tax  or  poor  rate,  be  liable  to 
make  good  the  deficiency  in  the  several  awesimati 
for  land  tax  and  poor  rate  by  reason  of  such  tads 
having  been  taken  or  used  for  the  purpose!  of  tht 
works.  And  such  deficiency  shall  be  computed 
according  to  the  rental  at  which  such  lands  with  any 
buildings  thereon  were  valued  or  rated  at  the  time  of 
the  passing  of  the  Special  Act"  I  think,  therefore, 
that  as  to  the  property  mentioned  in  paragraph  f 
this  liability  to  recoup  the  parish  authority  is  throve 
on  the  London  County  Council. 

As  regards  the  liability  of  the  defendant!  to  mate 
good  the  deficiency  falling  on  the  rates  from  the 
property  taken  by  them  under  Part  HL  referred  to  a 
paragraph  5,  different  sections  apply,  and  tail 
affords  an  apt  illustration  of  the  very  objectionable 
scheme  of  legislation  which  has  prevailed  of  late  * 
matters  of  this  kind — namely,  that  of  incorporating 
in  one  Act  the  provisions  of  another  Act  whiei 
itself  incorporates  the  provisions  of  a  third.  Tb» 
Public  Health  Act,  1875,  by  sections  175  to  178  gmi 
power  to  urban  sanitary  authorities  other  than  thou 
of  the  metropolis  to  acquire  by  purchase  or  others* 
land  for  certain  purposes.  The  Housing  of  the 
Working  Classes  Act  by  section  57  provides  that  a 
local  authority  may  acquire  land  for  the  purposssl 
carrying  out  any  of  the  objects  authorised  by  Part 
III.  of  the  Act  in  like  manner  as  if  those  porpos* 
were  purposes  of  the  Public  Health  Act,  1879.  II 
further  goes  on  to  say  that  the  provisions  of  seeti 
175  to  178  shall  extend  to  London  as  if  thsLosdoi 
County  Council  were  a  local  authority  in 
sections  referred  to. 

The  Housing  of  the  Working  Classes  Act,  1M»V 
incorporates  the  powers  for  the  purpose  of  ^^Jf 
lands  set  out  in  section  175  to  178  of  the  Pohsf 
Health  Aot,  1875.  These  sections  in  turn  iacorpatjj 
ate  section  133  of  the  Lands  Clauses  Act,  If  _ 
which  directs  that  the  promoters  of  an  improves**1 
scheme  shall  be  liable  to  make  good  the  dadoes* 
caused  thereby  to  the  rates.  In  regard  to  thapatt 
of  the  property  acquired  by  the  London  Constf 
Council,  I  most  hold  that  they  are  also  liable. 

On  the  other  question  raised  I  do  not  feel  so  ahs* 
lutely  free  from  doubt,  but  I  think  the  judgment  si 
the  court  must  be  against  the  defendants.    Thsfl* 
tion  depends  upon  what  is  the  true  constnictiontol 
placed  on  the  latter  part  of  section  133  of  the  T~ 
Clauses  Aot,  1845,  which  directs  that  the 
shall  be  computed  according  to  the  rental  at 
such  property  was  assessed.    It  is  clear  from 
section  that  the  promoters  are  not  merely  to  n 
good  the  actual  loss,  because,  if  that  were  so,  at 
learned  brother   Charles   has   pointed    out,  if 
property  were    unoccupied  at   the  time  when 
scheme  came  into  operation,  it  could  hardly  be  I 
that  there  was  any  loss  caused  by  it  to  the  ratal 
all.    There  is  an  express  authority  upon  this  poM 
the  case  of  the  Overseers  of  Putney  t.  Loaam^ 
South- Western  Bailway    Co.      There   no 
occupation  was  existing  when  the  scheme  was£ 
moted,  and  in  that  case  there  would  not  have  si 
any  loss  at  all.    Bowen,  L.J.,  held  that  the 
were   liable,  and  his  language  is  wide 
cover  this  case.  __ 

The  Compounding;  Act,  1869,  gives  the  vestry  po* 
to  make  a  composition  with  those  landlords  wh 
undertake  to  pay  rates  of  a  block  of  *  * 
instead  of  the  occupiers,  and  for  so  d 
obtain  a  commission  not  exoeeding  twenty-fifejg 
cent,  en  the  rateable  value  of  the  property.    ™ 
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rateable  value  on  the  register  remains  the  same,  how- 
ever, sod  is  unaffected  by  any  arrangement  entered 
into  by  the  landlord. 

For  these  reasons  I  hold  that  the  London  County 
Council  are  liable  to  make  good  the  deficiency,  and 
that  such  deficiency  must  be  calculated  on  the 
rateable  value  of  the   property    as  shown  by  the 


Judgment  must,  therefore,  be   entered    for    the 
plaintiffs  for  £389  17s.  Id.,  the  full  sum  claimed. 

Chables,  J. — I  entirely  agree  with  the  judgment 
delivered,  and  J  have  nothing  to  add. 

Solicitor  for  the  vestry,  H.  Mansfield  Robinson. 

Solicitor  for  the  London  County  Council,    W.  A. 
Bkadand. 


(Cave  and  Lawr^ce,  JJ.) )  APril  9 ;  ***  17' 

In  re  An  Arbitration  between  the  Kent  County 
Council  and  the  Sandgate  Local  Board,  (a.) 

Local  government — Difference  between  local  authorities — 
Arbitration  of  Local  Government  Board—Obligation 
to  state  ease  for  opinion  of  the  High  Court — Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  11 
(3)— Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  ss. 
19, 24.  ' 

Where,  under  the  Local  Government  Act,  1888,  the 
Local  Government  Board  are  required  to  determine  a 
difference  by  arbitration,  they  must  proceed  under  section 
ft  of  that  Act,  and  are  not  entitled  to  proceed  by  means 
tf  a  local  inquiry  under  section  87,  which  section  only 
tpplies  in  cases  where  a  difference  is  to  be  determined  by 
m  board  otherwise  than  by  arbitration. 

1%  an  arbitration  held  by  the  Local  Government  Board 
*der  section  63  of  the  Local  Gtwernment  Ad,  1888, 
m  board  can  be  required  to  state  a  case  for  the  opinion 
f  the  court  under  section  19  of  the  Arbitration  Act, 

m. 

Appeal  from  an  order  of  Day,  J.,  at  chambers 
■tiering  that  the  Local  Government  Board  or 
■nomas  Codrington  should  state  in  the  form  of  a 
pedal  case  for  the  opinion  of  the  court  the  several 
nestions  of  law  which  have  arisen  or  may  arise  in  the 
rarte  of  the  reference  therein. 
The  following  statement  of  the  facts  is  taken  from 
is  judgment  of  the  court : — 

On  or  about  the  6th  of  April,  1883,  a  road  in  the 
strict  of  the  Sandgate  Local  Board,  which  is  the 
hen  authority  for  the  urban  sanitary  district  of 
mdgate,  became  a  main  road. 
On  or  about  the  11th  of  March,  1890,  the  urban 
thority  claimed  tinder  section  11,  sub-section  2,  of 
B  Local  Government  Act,  1888,  to  retain  the  powers 
d  duties  of  maintaining  and  repairing  the  said 
im  road.  In  the  result  the  county  council  and  the 
ban  authority  failed  to  agree  on  the  amount  of  the 
sual  payment  to  be  made  by  the  county  council  to 
>  urban  authority  towards  the  costs  of  the  main- 
lance  of  such  road,  and  in  the  absence  of  such 
reement  the  amount  of  such  payment  came  to  be 
ennined  by  arbitration  of  the  Local  Government 
ird,  pursuant  to  section  11,  sub-section  3,  of  the 
lAct. 

m  the  20th  of  September  and  the  18th  of  October, 
3,  the  county  council  and  the  urban  authority 
Actively,  at  the  request  of  the  Local  Government 
ird,  executed  a   submission  to  arbitration.    The 

)  Reported  by  T.  B.  Colqtthoun  Dill,  Esq., 
Barrister-at-Law. 


Local  Government  Board,  under  section  87  of  the 
said  Act,  appointed  Thomas  Codrington,  C.B.,  one  of 
the  inspectors  of  the  board,  to  hold  a  local  inquiry 
with  respect  to  the  matter  in  dispute.  In  the  course 
of  the  inquiry  the  counsel  for  the  county  council  gave 
the  inspector  notice  that  they  desired  to  have  a  case 
stated,  under  the  Arbitration  Act,  1889,  upon  certain 
questions  of  law  which  arose  in  the  case,  and  ulti- 
mately they  applied  to  the  judge  at  chambers  for  the 
order  which  he  made,  and  which  now  came  before  the 
court  on  appeal  by  the  Local  Government  Board.  The 
order  was  supported  both  by  the  county  council  and 
by  the  urban  authority. 

Sir  Robert  Beid,  A.G.  {Henry  Sutton  with  him),  for 
the  Local  Government  Board.—  This-  order  ought  not 
to  have  been  made.     The  Local  Government  Act, 
1888,  provides  three  methods  of  settling  differences 
and  determining  questions  arising  under  the  Act — 
namely  (1)  arbitration   by  the  Local    Government 
Board  as  in  oases  arising  under  section  11  (3)  (4)  (9) ; 
(2)  arbitration  under  the  Act,  s.  11  (6),  s.  12  (2),  s.  46 
(3),  s.  64  (6  ;  and  (3)  determination  by  a  secretary  of 
state,  sections  34  (5),  47  (3),  48  (3).     Arbitrations  by 
the  Local  Government  Board  are  regulated  either  by 
section  63  or  by  section  87.    If  the  board  proceeds 
under  section  63  the  provisions  of  the  Regulation  of 
Railways  Act,  1868,  as  to  arbitrations  by  the  Board 
of  Trade    are    to    apply.      These    provisions  again 
incorporate  sections  18  to  29  of  the  Railway  Com- 
panies Arbitration  Act,  1859,  s.  29  of  which  provides 
that  a  submission  to  arbitration  may  be  made  a  rule 
of   court,    and    that    the   matter  may  be  remitted 
to  the  arbitrator  with  the  direction   of  the  court. 
But  the  procedure  is  different  if  the  board  act  under 
section  87  of  the  Act  of  1888  as  they  have  done  here. 
Under  that  section  they  may  cause  a  local  inquiry  to 
be  made,  and  sections  293  to  296  of  the  Public  Health 
Act,  1875,  are  to  apply.    An  order  made  upon  such 
an  inquiry  is  "  binding  and  conclusive  "  (Public  Health 
Act,  1875,  s.  295).    The  report  and  the  evidence  on 
the  inquiry  is  considered  by  the  board,  and  an  order  is 
made    thereon   by   the    president   or    officer    duly 
authorized  under  section  5  of  the  Local  Government 
Board  Act,  1871.    In  proceedings  taken  under  section 
87  the  board  exercises  judicial  functions,  and  the 
Arbitration  Aot,  1889,  does  not  apply. 

He  cited  Newry  and  Enniskillen  Railway  Go.  v. 
Ulster  Railway  Go.,  4  W.  R.  761,  8  De  G.  M.  &  G. 
487 ;  Parsons  v.  Lakenheath  School  Board,  58  L.  J. 
Q.  B.  371,  37  W.  R.  Dig.  72 ;  and  Bexley  Local  Board 
v.  West  Kent  Main  Sewerage  Board,  31  W.  R.  119,  9 
Q.  B.  D.  518. 

R.  M.  Bray  {Finlayt  Q.C.,  with  him),  for  the  Kent 
County  Council. — This  proceeding  is  by  the  terms  of 
section  11  (3)  of  the  Local  Government  Aot,  1888,  an 
"  arbitration."  There  is  no  distinction  in  principle 
between  a  reference  to  arbitration  by  the  board  and 
a  reference  to  arbitration  under  the  Act  —  the 
only  distinction  being  that  in  the  latter  case  the 
arbitrator  is  appointed  by  the  parties  (section  62  (2) ). 
In  both  oases  the  Arbitration  Aot,  1889,  applies,  and 
under  section  19  of  that  Aot  the  arbitrator  may  be 
ordered  to  state  a  special  case.  One  of  the  objects  of 
that  Aot  was  to  make  all  arbitrations  subject  to  the 
process  of  the  court,  and  it  applies  to  all  arbitrations 
under  any  Act  except  so  far  as  the  Arbitration  Act 
"  is  inconsistent  with  the  Aot  regulating  the  arbitra- 
tion." There  is  no  such  inconsistenoy  m  the  Aot  of 
1888.  In  this  case  the  board  (according  to  then- 
usual  practice)  required  the  local  authorities  to  exeoute 
submissions — this  is  a  clear  admission  that  the  pro- 
ceeding was  an  arbitration.  The  oases  cited  were 
decided  before  the  Arbitration  Act,  1889,  and  have  no 
application  to  this  case. 
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R.  C.  Glen,  for  the  Sandgate  Local  Board.— If  this 
proceeding  were  held  not  to  be  an  arbitration  the 
result  would  be  that  although  the  Local  Government 
Act  provides  that  a  matter  shall  be  determined  by  the 
"  arbitration  "  of  the  board,  the  board  may  hold  an 
inquiry  under  seotion  87  instead  of  an  arbitration 
under  seotion  63,  and  disregard  the  express  provision 
of  the  Act  that  there  is  to  be  an  arbitration. 

Sutton,  in  reply.— The  board  may  proceed  under 
section  87  in  any  case  where  thev  are  authorized  to 
"  determine  any  difference,"  and  they  were  right  in  so 
proceeding  in  the  present  case. 

Cur.  adv.  vult. 

May  17.— The  judgment  of  the  Cottbt  (Cave  and 
Lawranob,  JJ.)  was  delivered  by 

Cave,  J.,  who,  after  stating  the  facts  as  above  set 
out,  said : — The  Local  Government  Board  was  con- 
stituted by  the  Local  Government  Board  Act,  1871. 
The  present  question  arises,  as  has  been  already 
stated,  under  section  11,  sub-section  3,  of  the  Local 
Government  Act,  1888.  Certain  differences  likely  to 
arise  under  that  Act  are  to  be  settled  in  manner  pro- 
vided by  the  Act  as  follows : — 

By  seotion  2,  sub-section  3  (a),  the  number  of  the 
county  councillors  and  their  apportionment  between 
each  of  the  boroughs  which  have  sufficient  population 
to  return  one  councillor,  and  the  rest  of  the  county 
shall  be  such  as  the  Local  Government  Board  may 
determine. 

By  section  11  (3)  already  cited,  the  amount  of  such 
payment  C to  be  made  by  the  county  council  to  the 
urban  authority  towards  the  oost  of  the  maintenance 
and  repair  of  a  main  road)  shall  be  such  annual  sum 
as  may  be  from  time  to  time  agreed  on,  or  in  the 
absence  of  agreement  may  be  determined  by  arbitra- 
tion of  the  Local  Government  Board.  Seotion  11  (4) 
provides  that  a  county  council  may  require  a  district 
council  to  undertake  the  maintenance  and  repair,  &c., 
of  any  main  road  in  consideration  of  such  annual 
payment  by  the  county  council  for  the  costs  of  the 
undertaking  as  may  from  time  to  time  be  agreed  upon, 
or  in  case  of  difference  be  determined  by  arbitration 
of  the  Local  Goverment  Board.  Section  11  (6)  pro- 
vides that  if  any  difference  arise  between  a  county 
council  and  any  highway  or  sanitary  authority  as 
respects  the  authority  in  whom  any  drain  used  for 
any  purpose  in  connection  with  the  drainage  of  any 
main  road  is  vested,  or  as  to  the  use  of  any  sewer  or 
other  drain  the  council  or  the  highway  or  sanitary 
authority  may  require  such  difference  to  be  referred 
to  arbitration,  and  the  same  is  to  be  referred  to 
arbitration  in  manner  provided  by  that  Act.  By 
seotion  11  (9),  if  any  difference  arises  under  that 
section  between  a  county  council  and  a  district  council 
as  to  the  refusal  of  a  county  council  to  make  a  pay- 
ment under  that  section  to  the  district  council  in 
respect  of  any  undertaking  or  road,  or  as  to  .a  road 
having  been  placed  in  proper  repair  and  condition 
previously  to  its  becoming  a  main  road,  or  as  to  any 
notice  given  to  the  district  council  by  the  county 
council  to  place  a  road  in  proper  repair  and  condition, 
such  difference  shall,  if  either  council  so  require,  be 
referred  to  arbitration  of  the  Local  Government 
Board.  By  section  12  (2)  the  sums  to  be  paid  by  the 
county  council  for  the  county  of  Southampton  to  the 
Isle  of  Wight  Highway  Commissioners  in  respect  of 
the  repairs  and  maintenance  of  the  Isle  of  Wight 
roads  are  to  be  such  sums  as  may  be  agreed  upon,  or 
in  case  of  difference,  be  settled  by  arbitration  under 
that  Act.  By  seotion  22  the  shares  of  the  different 
oounty  councils  to  the  probate  duty  grant  are  to  be 
estimated  in  such  manner  as  the  Local  Government 
Board  direct.     By    section   24  (6)  the   guardians, 


authority,  or  officer  to  whom  a  sum  is  payable  under 
that  section,  on  the  certificate  of  the  Local  Govern- 
ment Board  are  to  submit  to  the  board  their  claim  to 
the  payment  in  such  manner  and  produce  neb 
evidence  and  comply  with  such  rules  as  the  bond 
from  time  to  time  require  or  make.  By  section  26(1) 
the  Local  Government  Board  is  to  certify  the  nm 
expended  by  the  guardians  of  each  poor  law  umoa 
on  salaries,  &c.  By  section  26  (2)  the  Local  Gorem- 
ment  Board  is  to  fix  the  day  on  which  the  ntefab 
value  of  a  poor  law  union  situate  in  more  than  odb 
county  is  to  be  taken.  By  section  32  (3)  (I)  tat 
terms  on  which  a  borough  to  which  a  grant  of 
quarter  sessions  is  made  is  to  redeem  itB  liability  to 
contribute  to  the  oosts  of  the  county,  quarter,  and 
petty  sessions  may  be  agreed  upon,  or  in  default  of 
agreement  may  be  determined  by  arbitration  under 
that  Act.  Section  32  (c)  provides  for  reference  to 
arbitration  under  the  Act.  By  section  33  (2)  *ta 
it  is  necessary  to  ascertain  the  rateable  value  of  i 
oounty  and  a  oounty  borough  it  is  to  be  ascertained 
by  a  joint  committee,  and  the  number  of  representa- 
tives for  the  oounty  and  each  county  00x0031 
respectively  shall  be  settled  by  agreement,  or  m 
detau]  t  of  agreement  by  the  Local  Government 
Board.  By  section  50  (3)  any  difference  as  to  the 
oounty  which  contains  the  largest  portion  of  tat 
population  of  such  district  as  is  referred  to  in  that 
section  shall  be  referred  to  the  Local  Government 
Board,  whose  decision  shall  be  finaL 

It  will  be  seen  from  the  foregoing  extracts  ttat 
any  difference  which  may  arise,  and  which  are  not 
specifically  provided  for  are  to  be  settled  first,  by 
arbitration  under  this  Act,  second,  by  arbitration  of 
the  Local  Government  Board,  or  third,  by  the  Loon 
Government  Board  without  specifying  in  what  way. 
Subsequent  portions  of  the  Act  apnear  to  be  devoted 
to  specifying  how  these  modes  of  adjusting  difference 
are  to  be  carried  out. 

By  section  62  (2.)  In  default  of  an  agreement  as  tj 
any  matter  requiring  adjustment  for  the  P1??0*- 
the  Aot,  or  any  matter  which,  in  case  of  diferew* 
is  to  be  referred  to  arbitration,  then,  if  no  oAernw* 
of  Tn^lrinp  such  adjustment  or  determining  son 
difference  is  provided  by  the  Aot,  such  adjustmentor 
difference  may  be  made  or  determined  by  an  arts- 
trator  appointed  by  the  parties,  or,  in  case  of  diftr- 
enoe  as  to  the  appointment,  appointed  by  the  um 
Government  Board. 

By  seotion  62  (3.)  An  arbitrator  appointed  nnew 
the  Act  is  to  be  deemed  to  be  an  arbitrator  wittnv 
the  meaning  of  the  Lands  Glauses  Consolidation  aa\ 
1845,  and  the  Acts  amending  the  same,  and  the  po- 
vidone of  these  Acts  with  respect  to  an  artfoano» 
are  to  apply  accordingly,  and  further,  the  artitns» 
may  state  a  special  case,  and  notwithstanding  an}* 


considers  to  have  been  called  unnecessarily,  andti| 
other  costs  which  he  considers  to  have  been  intone* 


unnecessarily 

By  section  63.  Where  the  Local 
Board  are  required,  in  pursuance  of  the  Act,  to 
any  difference  or  other  matter  referred  to  arWWJ 
in  pursuance  of  the  Act,  the  provisions  of  W 
Regulation  of  Railway  Act,  1868,  respecting  arttPfr 
tions  by  the  Board  of  Trade,  the  enactments  ainaw 
ing  those  provisions,  are  to  apply  as  if  ^TJ"^ 
therein  re-enacted,  and  in  terms  made  amicable  l 
the  Local  Government  Board,  and  the  decision  m 
differences  and  matters  under  the  Act.  __  J 

By  section  87  (1).  Where  the  Local  Gorernap 
Board  are  authorized  by  the  Aot  to  make  s*J 
enquiry  to  determine  any  difference,  to  make  oroaV 
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firm  any  order,  to  frame  any  scheme,  or  to  give  any 
consent,  sanction,  or  approval  to  any  matter,  or 
otherwise  to  act  under  the  Act  they  may  cause  to  be 
made  a  local  enquiry,  and  in  that  case  and  also  in  a 
case  where  they  are  required  by  the  Act  to  cause  to 
be  made  a  local  enquiry,  sections  293  and  296,  both 
inclusive,  of  the  Public  Health  Act,  1875,  are  to  apply 
as  if  they  were  therein  re-enacted,  and  in  terms 
made  applicable  to  the  Act. 

It  appears,  therefore,  that  the  Act  specifically  pro- 
vides for  the  mode  in  which  differences  are  to  be 
settled.  When  they  are  to  be  settled  by  arbitration 
under  the  Act  section  62  applies.  Where  the  Local 
Government  Board  are  to  decide  any  difference  or 
other  matter  referred  to  arbitration,  section  63  is  to 
apply.  Now  section  63  must  be  intended  to  apply  to 
cases  where  the  difference  is  to  be  determined  by 
arbitration  of  the  Local  Government  Board*  This 
indeed  was  not  disputed  by  the  Attorney-General 
and  Mr.  Sutton,  but  they  contended  that  section  87 
also  applied  to  such  differences. 

We  are  of  opinion,  however,  that  section  87  is 
confined  to  the  cases  of  difference  which  are  to  be 
determined  by  the  Local  Government  Board,  other- 
wise than  by  arbitration,  but  that  where  the 
difference  is  to  be  determined  by  arbitration  of  the 
Local  Government  Board,  the  mode  of  so  deter- 
mining it  is  provided  by  section  63  and  by  that  sec- 
tion only. 

v  Some  cases  were  cited  which,  however,  have  very 
little  bearing  on  the  point  in  dispute.  In  the  Newry 
and  EnniskiUen  Bailway  Co.  v.  Ulster  Railway  Co. 
it  was  held  that  the  Board  of  Trade  and  Commis- 
sioners of  Railways  were  not  by  the  Act  there  in 
[uestion  placed  in  the  position  of  private  arbitrators, 
t  is  sufficient  to  say  that  that  Act  had  no  section 
equivalent  to  seotion  63  of  the  Act  of  1888.  It  has 
not  been  suggested  that  if  the  Board  of  Trade  ap- 
pointed an  arbitrator  under  seotion  63  and  the 
regulation  of  Railways  Act,  1868,  he  would  not  be 
governed  by  the  ordinary  legal  principles  which 
attach  to  private  arbitrators. 

The  next  case  is  Parsons  v.  The  Lakenheath  School 
Board,  in  which  Lord  Field,  then  Field,  J.,  appears 
to  have  thought  that  under  rule  20  of  the  Regula- 
tions as  to  Triennial  Elections,  1886,  the  education 
department  was  entrusted  with  judicial  duties  which 
it  must  perform  in  the  ordinary  judicial  way.  The 
case  has  no  bearing  that  I  can  see  on  the  matter 
here  in  dispute.  The  third  case,  The  Local  Board  for 
the  District  of  Bexley  v.  The  West  Kent  Main  Sewerage 
Board,    had   still   less   to    do  with   the  matter  m 
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The  only  other  question  is  whether  the  Arbitration 
Act  of  1689  applies  to  arbitrations  under  section  63 
of  the  Act  of  1888.  By  section  19  of  the  Arbitration 
Act  "any  referee,  arbitrator,  or  umpire  may  at  any 
stage  of  the  proceedings  under  a  reference  and  shall 
if  so  directed  by  the  court  or  a  judge  state  in  the 
form  of  a  special  case  for  the  opinion  of  the  court  any 
question  of  law  arising  in  the  course  of  the 
reference."  The  power  was  new  when  the  Act  was 
passed  but  is  most  beneficial,  and  we  can  see  no 
reason,  and  indeed  none  has  been  suggested,  why  it 
mould  not  apply  to  an  arbitration  appointed  by  the 
Local  Government  Board  under  seotion  63.  The 
only  difficulty  in  the  case  is  that  the  Local  Govern- 
ment Board  have  purported  to  proceed  under  seotion 
B7,  which  in  our  judgment  is  not  applicable,  instead 
of  under  section  63  which  is.  Probably  the  best 
course  will  be  that  the  Local  Government  Board 
should  appoint  Mr.  Codrington  an  arbitrator  under 
section  63,  and  that  without  going  to  the  expense  of 
taking  the  evidence  over  again,  he  should  by  oonsent 
(and  toe  parties  to  the  arbitration  are,  I  understand, 


quite  ready  to  oonsent)  state  the  case  as  ordered  by 
my  brother  Day. 
Appeal  dismissed. 

Solicitors  for  the  Local  Government  Board,  Sharpe, 
Parkers,  A  Co. 

Solicitors  for  the  Kent  County  Council,  Palmer  A 
Bull,  for  Brennan  A  Turner,  Maidstone. 

Solicitors  for  the  Sandgate  Local  Board,  Talbot  A 
Tosher,  for  Brockman,  Folkestone. 


May  7. 


Q.  B.  Div. 

(Lord  Russell  of  Killowen,  C.J., 

and  Charles,  J.) 

RSG.  V.  TrTTSBTON. 

Ex  parte  Queloh.  (a.) 

Food  adulteration— Penalties— Application  of  in  metro- 
polis— Title  of  receiver  of  metropolitan  police  district 
—Metropolitan  Police  Courts  Act,  1839  (2  A  3  Vict.  c. 
71),  s.  47— Safc  of  Food  and  Drugs  Act,  1875  (38  A 
39  Vict.  c.  63),  s.  26— Margarine  Act,  1887  (50  A  51 
Vict.  c.  29),  ss.  11,  12. 

Section  26  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
which  deals  with  the  application  of  penalties  recovered 
under  the  Act,  is  incorporated  by  section  12  of  the 
Margarine  Act,  1887,  and  the  provisions,  therefore,  of 
section  26  of  the  former  Act  are  applicable  to  the  appro- 
priation of  penalties  recovered  under  the  Margarine 
Act. 

Such  penalties,  in  the  case  of  official  prosecutions  in 
the  metropolis  before  a  metropolitan  police  magistrate, 
must  be  paid  to  the  official  who  prosecutes,  to  be  by  him 
paid  over  to  the  authority  for  whom  he  acts,  and  not  to 
the  receiver  of  the  metropolitan  police  district,  under 
section  47  of  the  Metropolitan  Police  Courts  Act,  1839. 

Rule  for  a  mandamus  directed  to  Harry  Titter- 
ton,  chief  clerk  at  Worship-street  Police  Court, 
commanding  him  to  pay  over  to  Queloh  (an  in- 
spector appointed  by  the  Vestry  of  St.  Leonard's, 
Shoreditoh,  to  execute  the  Sale  of  Food  and  Drugs 
Acts,  1875  and  1879,  and  the  Margarine  Act,  1887), 
a  penalty  of  £15,  received  upon  an  information 
laid  by  such  inspeotor  under  the  Margarine  Act, 
1887. 

The  rule  was  obtained  at  the  instanoe  of 
Queloh,  and  it  was  directed  to  be  served  upon 
the  receiver  of  the  Metropolitan  Police  District. 

Queloh,  acting  as  inspector  for  the  vestry,  laid 
a  oomplaint  against  a  certain  person  for  having 
in  the  parish  of  St.  Leonard,  Shoreditoh,  within  the 
metropolitan  police  district,  sold  to  the  prosecutor 
half  a  pound  of  margarine  by  retail  in  a  package 
which  was  not  duly  branded  or  durably  marked 
as  directed  by  section  6  of  the  Margarine  Act,  1887, 
and  did  not  deliver  to  the  prosecutor  the  said  mar- 
garine in  or  with  a  paper  wrapper  on  which  was 
printed  the  word  "  margarine,"  as  required  by  that 
seotion. 

The  oomplaint  was  heard  and  determined  by  the 
metropolitan  police  magistrate  sitting  at  Worship- 
street  Police  Court,  who  oonvioted  the  defendant 
and  ordered  him  to  pay  a  fine  of  £15,  and  £5 
costs. 

The  fine  of  £15  was  paid  to  Mr.  Titterton,  as  chief 
clerk  of  such  police  court,  and  on  the  4th  of  March, 
1895,  an  application  was  made  for  payment  of  the 
fine  to  the  prosecutor,  as  such  inspeotor,  but  the  chief 
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clerk  refused,  in  the  absence  of  an  order  under  section 
11  of  the  Margarine  Act,  1887,  to  pay  it  over  to  him, 
on  the  ground  that  he  was  bound  to  pay  this  fine  to 
the  receiver  of  the  metropolitan  police  district  under 
the  provisions  of  the  Metropolitan  Police  Courts 
Act,  1839  (2  &  3  Vict.  o.  71),  ss.  46  and  47. 

The  above  rule  was  then  obtained,  and  the 
question  now  was,  Who  is  entitled  to  receive  this 
fine,  the  receiver  of  the  metropolitan  police  district 
under  sections  46  and  47  of  the  Metropolitan  Police 
Courts  Act,  1839,  or  the  inspeotor  acting  for  and  on 
behalf  of  the  vestry  under  the  Sale  of  Food  and 
Drugs  Acts. 

H.  Sutton,  for  the  receiver  of  the  metropolitan 
police  district,  showed  cause. — Under  sections 
46  and  47  of  the  Metropolitan  Police  Courts 
Act,  1889,  the  receiver  is  entitled  to  this  pen- 
alty. Two  points  arise  here:  First,  whether 
section  26  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
excludes  section  47  of  the  Metropolitan  Police  Courts 
Act,  1839 ;  and,  secondly,  whether  section  12  of  the 
Margarine  Aot,  1887,  incorporates  section  26  of  the 
Sale  of  Food  and  Drugs  Act,  1875.  As  to  the  first 
point,  the  provisions  of  section  47  of  the  Aot  of  1839 
are  prospective  and  cannot  be  excluded  by  section  26 
of  the  Act  of  1875;  Wrayy.  Ellis,  7  W.  E.  91, 1  B.  &  E. 
276.  [He  also  referred  to  the  oases  of  Receiver  for  the 
Metropolitan  Police  District  v.  Bell,  L.  E.  7  Q.  B.  433, 
20  W.  E.  C.  L.  Dig.  50,  and  Attorney-General  v.  Moore, 
26  W.  E.  366,  3  Ex.  Div.  276.]  The  provisions,  there- 
fore, of  the  Act  of  1839,  so  far  as  they  relate  to  the 
recovery  of  these  penalties,  are  still  in  force  and  are 
unaffected  by  section  26  of  the  Act  of  1875.  As  to 
the  second  point,  section  12  of  the  Act  of  1887  says 
that  all  "  proceedings  "  under  this  Aot  shall  be  the 
same  as  prescribed  by  sections  12  to  28  of  the  Sale  ci 
Food  and  Drugs  Act,  1875 ;  but  section  26  of  the  Aot 
of  1875  does  not  deal  with  "  proceedings,"  but  with 
penalties.  Therefore  section  12  of  the  Act  of  1887 
does  not  incorporate  section  26  of  the  Act  of  1875. 
The  provisions,  therefore,  of  sections  46  and  47  of  the 
Act  of  1839  apply,  and  the  receiver  is  entitled  to  this 
fine. 

Willie,  Q.C.  (A.  Macmorran  with  him),  in  support 
of  the  rule,  was  stopped. 

Lord  Eussbll,  C.J. — The  question  in  this  case  is 
whether  the  applicant,  Mr.  Queloh,  or  the  receiver  of 
the  metropolitan  police  district  is  entitled  to  a 
penalty  imposed  by  one  of  the  metropolitan  magis- 
trates under  the  provisions  of  the  Margarine  Act, 
1887.  We  are  to  assume  upon  the  admission  of  the 
parties  that  Mr.  Queloh  was  an  officer  and  acting  in 
the  execution  of  the  Aot  of  1875,  and  coming  within 
section  26  of  that  Aot.  The  title  put  forward  upon 
the  part  of  the  receiver  of  the  metropolitan  police  is 
based  solely  upon  section  47  of  the  Aot  of  1839  (2  & 
3  Vict.  o.  71).  That  section  provides  that  "  where  by 
anv  Act  any  penalty  is  or  shall  hereafter  be  recover- 
able in  a  summary  manner  before  any  justice  or 
justices  of  the  peace,  and  by  such  Act  the  same 
penalty  shall  be  limited  and  payable  to  Her  Majesty 
or  to  any  body  corporate  or  to  any  person  or  persons 
whomsoever  save  the  informer  who  shall  sue  for  the 
same  or  the  party  aggrieved,  then  in  every  such  case 
if  recovered  or  adjudged  before  any  of  the  said 
magistrates "  (meaning  any  of  the  metropolitan 
magistrates)  "  suoh  penalty  is  to  be  paid  to  the 
receiver."  If  the  legislation  in  the  matter  had 
rested  there,  it  would  be  quite  clear  that  the  title  of 
the  receiver  to  the  penalty  in  question  would  be 
good.  But  it  does  not  rest  there.  That  statute-is 
followed  after  a  long  interval  by  the  Sale  of  Food 
and  Drugs  Act,  .1875,  and  we  have  mainly  to  deal 


with  sections  20  to  28,  but  in  order  to  understand 
the  scheme  of  the  Act  it  is  necessary  to  refer  to  the 
earlier  provisions.  For  the  purpose  of  guarding  the 
public  against  adulterated  articles  there  are  varioai 
provisions  creating  penalties  for  the  infringement 
of  the  provisions  directed  to  that  object  Section  10 
of  the  Act  enjoins  upon  vestries  and  district  bbanb 
in  the  metropolis  the  duty  of  appointing  analysts  and 
of  paying  to  such  analysts  such  remuneration  as  msj 
be  agreed  upon.  Then  there  are  provisions  enabling 
the  purchaser  of  any  article  of  food  to  have  a 
analized,  paying  certain  fees.  Then  the  proceedings 
against  offenders  are  regulated  by  the  section, 
beginning  with  section  20.  When  the  analyst  having 
analized  any  article  shall  have  given  the  certificate  a 
the  result,  then  the  person  causing  the  analysis  to  be 
made  may  take  proceedings  for  the  recovery  of  the 
penalty  before  any  justices  in  petty  sessions  assembled 
having  jurisdiction  in  the  place  where  the  article  a 
drug  sold  was  actually  delivered  to  the  purchaser, 
and  the  justices  having  considered  the  matter  sod 
having  arrived  at  the  conclusion  that  it  is  a  case  for 
the  imposition  of  a  penalty,  then  follows  section  26 
dealing  with  how  a  penalty  is  to  be  applied.  "  Ever/ 
penally  imposed  and  reoovered  under  this  Act  ihall 
oe  paid  in  the  case  of  a  prosecution  by  any  officer, 
inspector,  or  constable  of  the  authority  who  shall  have 
appointed  an  analyst  ...  to  suoh  officer, 
inspeotor,  or  constable,  and  shall  be  by  him  paid  to 
the  authority  for  whom  he  acts,  and  be  applied 
towards  the  expenses  of  executing  this  Act,  any 
statute  to  the  contrary  notwithstanding."  8o  fir, 
therefore,  the  statute  in  clear  and  unambiguoai 
language,  provides  in  the  case  of  official  prosecutkw 
that  the  penalty  recovered  shall  be  paid  to  the 
authority  whom  the  prosecutor  represents,  and  then 
seems  an  excellent  reason  why  it  should  be  so.  A 
new  obligation  is  oast  upon  the  local  authority; 
they  are  to  aid  in  the  execution  of  this  Act,  and  the 
Aot  requires  them  to  take  upon  themselves  the 
burthen  and  duty  of  appointing  and  paying  «. 
analyst,  and  the  Act  provides  a  means  by  which  tiat 
local  authority  may  be  put  at  least  in  part  in 
for  the  effective  execution  of  this  important  Act 

It  is  exceedingly  difficult  to  suppose  that  ^ 
Legislature,  while  it  intended  that  that  provisksi 
should  have  effect  throughout  the  whole  of  the  rest  d 
the  kingdom  should  not  have  that  effect  and  adi 
tage  in  the  case  of  local  authorities  in  this 
metropolis,  where  undoubtedly  the  execution  ^ 
Aot  would  be  more  urgently  called  for  than  in 
other  community.  But  the  Act  does  not  stop  x1 
So  far  it  deals  with  what  I  have  called  official ; 
cations,  but  in  the  case  of  any  other  prosecution, 
also  in  the  case  of  any  other  prosecution  not  off 
but  instituted  by  any  one  of  the  public,  then 
penalty  is  to  go  according  to  the  existing  law, 
is,  in  the  case  of  the  imposition  of  penalties  by 
metropolitan  magistrates  they  go  to  the 
police,  and  in  the  case  of  boroughs  ha1 
sessions  they  go  to  the  treasurer  of  the* 
according  to  the  general  existing  law.  That  is 
state  of  the  legislation  up  to  the  passing  of 
Margarine  Act,  1887,  which  is  entirely 
with  the  offenoe  of  fraudulently  selling 
and  is  supplemental  to  the  Act  of  1875  dealing 

the  sale  of  food  and  drugs.    Section  11  of  this  Act 

1887  provides  that ' '  any  part  of  any  penalty  reeovsn 
under  this  Act  may,  if  the  court  shall  so  direct* ! 
paid  to  the  person  who  proceeds  for  the 
reimburse  him  for  the  legal  costs  of  obtaining  fl 
analysis  and  any  other  reasonable  expenses  to  whii 
the  court  shall  consider  him  entitled,"  The  object* 
that  is  clear  enough. 

Under  section  26  of  the  Aot  of  1875,  in  the 
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official  prosecutions  the  penalties  evidently  went  to 
the  authority  whom  the   official  prosecutor  repre- 
sented, but  in  the  case  of  non-official  prosecutions 
they  went  according  to  the  general  law.      Therefore 
there  did  not  appear  to  have  been  any  power  in  the 
owe  of  a  non-official  prosecution  for  the  magistrates 
to  do  more  than  award  costs  against  the  persons  upon 
whom  the  penalty  was  imposed,  and,  apparently,  no 
power  for  the  court  to  re-imburse  the  non-official 
prosecutor  for  any  extra  expense  to  whioh  he  might 
have  been  put.      Therefore,  quite  fitting  in  with  the 
statute  of  1875  is  the  provision  in  the  statute  of  1867, 
providing  that  part  of  the  penalty  recovered  under 
that  Aot  may  be  paid  to  the  person  who  proceeds  in 
order  to  reimburse  him  for  the  legal  costs.     I  do  not 
think  that  there  is  much  in  the  second  point  raised 
by  Mr.  Sutton,  that  appropriation  of  penalties  is  not 
a '  proceeding '  within  the  meaning  of  section  12  of 
the  Act  of  1887 ;  in  other  words  that  section  12  of 
the  Margarine  Act  does  not  incorporate  section  26  of 
the  Act  of  1875.     I  think  it  very  dearly  does.      It 
enumerates  the  sections  by  numbers— from  12  to  16 
inclusive — and  even  if  there  were  not  that  enumera- 
tion expressly  of  those  numbers  whioh  include  section 
26  it  would  not  not  be  straining  the  language  of  the 
Act  to  say  that  the  appropriation  of  the  penalty, 
which  the  magistrate  is  called  upon  to  make  after  his 
adjudication,  is  a  part  of  the  proceeding  within  the 
meaning  of  the  Aot.      But  the  main  question  which 
Mr.  Sutton  has  argued  is  that  section  47  of  the  Act  of 
1839   still  stands  good  and  operative  law,  and  in 
support  of  this  contention  two  principal  cases  have 
been  cited. 

a  With  regard  to  those  cases  I  conceive  the  observa- 
tion pointed  out  to  me  by  my  learned  brother,  in  the 
judgment  of  Lord  Campbell,  C.J.,  in  Wray  v.  Ellis, 
is  moat  apposite  to  the  consideration  of  the  true  con- 
struction of  Acts  of  Parliament.  He  there  says 
(1  S.  &  E.,  at  p.  288) :  "  There  can  be  little  use  in 
referring  to  cases  where  a  similar  question  has  arisen 
on  Acta  of  Parliament  differently  framed,  for  they 
only  illustrate  the  general  principle  whioh  is  not  in 


think  the  first  duty  of  the  court  in  construing  an 
Act  of  Parliament  is  to  read  the  Act  and  consider  the 
sntire  provisions  of  the  Aot  itself,  and  if  its  language 
be  clear  and  unambiguous  to  give  effect  to  what  the 
Legislature  has  said.  I  think  it  is  proper  to  refer  to 
the  history  of  legislation,  to  Acts  in  pari  materid 
rith  that  which  is  under  consideration  only  when 
here  is  ambiguity  or  doubt  in  the  language  of  the 
act. 

In  this  case  I  can  see  no  manner  of  doubt.  I  think 
he  scheme  of  the  Aot  is  intelligible,  coherent,  and 
Dtirely  free  from  ambiguity,  and  if  we  seek  for  a 
astification  and  principle  for  what  the  Legislature 
m  chosen  to  do,  I  think  the  explanation  is  in  every 
ray  complete.  The  case  of  Wray  v.  Ellis  was  decided 
y  a  very  strong  court,  and  this  court  would  be 
ound  to  act  upon  it  if  it  applied,  even  if  the  court 
id  not  agree  in  the  decision  arrived  at.  But  while  I 
o  not  hesitate  to  say,  speaking  for  myself  only,  that 

should  have  found  the  greatest  possible  difficulty 
t  arriving  at  the  oonclnsion  at  which  the  court  there 
rrived,  and  I  should  not  have  arrived  at  it,  I  think 
lat  it  is  distinguishable  from  the  present  case  upon 
rveral  grounds.  The  words  in  the  Act  with  which 
e  are  now  dealing — namely,  "  any  statute  to  the 
ntrary  notwithstanding,"  are  not  to  be  found  in  the 
ct  upon  whioh  that  case  was  decided.  But  I  con- 
as  I  lay  much  less  stress  upon  the  presence  in  this 
ae  of  those  words  and  their  absence  in  the  previous 
se  than  I  do  upon  the  elaborate  and  careful  provi- 
ms  of  the  section  cf  the  Act  with  which  we  are  now 
«din£,  provisions  which  make  it  clear,  to  my  mind, 


that  the  Legislature  did  intend  unmistakably  to  do 
what  they  have  dome — namely,  to  give  in  the  case  of 
official  prosecutions  the  penalty  to  the  authority 
whioh  the  official  prosecutor  represented.  In  all  other 
oases  of  non-official  prosecutions  they  have  to  allow 
the  penalty  to  go  as  the  law  directs.  I  do  not  think 
it  necessary  to  refer  to  the  case  of  the  Attorney-? 
General  v.  Moore,  beyond  saying  that  the  observations 
I  have  made  in  distinguishing  Wray  v.  Ellis  apply 
equally  to  that  case. 

I  therefore  come  to  the  perfectly  clear  conclusion 
that  in  this  case  the  receiver  of  the  metropolitan 
police  is  not  entitled  to  the  penalty  in  question. 

Charles,  J.,  concurred. 

Rule  absolute. 

Solicitor  for  the  applicant,  H.  M.  Robinson^ 

Solicitor  for  the  respondent,  The  Solicitor  to  the 
Treasury. 


IN  BANKEUPTOY. 


May  20. 


Q.  B.  Div.  ) 

(Yaughan  Williams,  J.) ) 

In  re  Casey. 
Ex  parte  Jeffries  v.  Cabby  Cycle  Co.  (Limited),  (a.) 

Bankruptcy — Conveyance  with  intent  to  defeat  and  delay 
creditors — Conversion  of  bankrupt* s  business  into  a 
limited  company — Respective  rights  of  creditors  of  the 
bankrupt  and  of  the  limited  company. 

The  bankrupt,  when  insolvent,  had  converted  his 
business  into  a  "  one-man  "  company,  limited* 

Held,  that  the  trustee  in  the  bankruptcy  was  entitled 
to  a  declaration  that  the  conveyance  of  the  bankrupt's 
business  to  the  company  was  void  against  him,  and  that 
he  was  entitled  to  take  the  assets  of  the  company ;  but 
that  he  must  pay  the  new  creditors  of  the  company  i» 
full,  in  priority  to  the  creditors  of  the  bankrupt,  upon 
the  principle  that  the  bankrupt  had  used  the  company  as 
his  agent,  and  was  bound  to  indemnify  it. 

Motion  by  the  trustee  in  bankruptcy  of  Edward 
Carey  for  a  declaration  that  the  transfer  by  the  bank- 
rupt of  his  property  and  business  to  the  Carey  Cycle 
Co.  (Limited),  and  the  assignment  by  the  liquidator 
of  the  Carey  Cycle  Co.  (limited)  of  the  property 
and  business  of  the  company  to  Messrs.  Edwards  & 
Flaxman,  were  fraudulent  and  void,  or  void  as 
against  the  trustee,  and  for  an  order  that  the  com- 
pany or  the  liquidator  should  hand  over  the  said 
property  and  business,  or  the  proceeds  thereof,  to  the 
trustee. 

The  bankrupt  had  originally  carried  on  business  in 
his  own  name,  but  in  July,  1894,  he  was  very  much 
pressed  by  his  creditors,  and  seized  the  idea  of  turn- 
ing his  business  into  a  limited  company.  In  August, 
1894,  the  company  was  formed,  the  signatories  of  the 
memorandum  and  articles  of  association  being  all 
relations  or  servants  of  Carey.  On  August  16  he 
executed  the  agreement  by  which  he  purported  to 
convey  to  one  Charles  May,  as  trustee  for  the  com- 
pany, his  business,  stock-in-trade,  and  effects  in  con- 
sideration of  £1,500  in  cash  and  £1,500  in  shares. 
No  cash  was  ever  handed  over  to  him,  but  only  bills 
of  the  company.  The  business  continued  to  be 
managed  by  him  in  the  same  way  as  before,  and  the 
company  even  used  his  banking  account  down  to  the 
11th  of  September.  Carey  tried  to  satisfy  his  old 
creditors  with  the  bills  given  to  him  by  the  company, 
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bat  being  unsucoessf ul  in  this  attempt,  he  filed  his 
own  petition,  and  the  company  went  into  liquidation 
on  the  4th  of  Deoember. 

The  liquidator  sold  the  business  of  the  company  to 
Edwards  &  Flaxman,  Edwards  having  been  a  clerk 
of  the  bankrupt,  for  £370,  of  which  he  stated,  upon 
the  hearing  of  the  motion,  that  he  had  £200  still  in 
hand. 

Herbert  Reed,  Q.C.,  and  Carrington,  for  the  trustee, 
applied  that  the  transfer  of  the  business  should  be 
declared  a  sham,  and  for  the  assets  to  be  handed  over 
to  the  trustee.  [Vattghan  Williams,  J.— You  say 
this  company  is  a  sham ;  unfortunately  these  shams 
contract  debts,  and  their  creditors  have  certain  rights 
which  I  have  to  regard.] 

Wildey  Wright  opposed  the  application. 

Vaughan  Williams,  J. — This  company  was  a  legal 
corporation  incorporated  in  accordance  with  Com- 
panies Acts ;  but,  although  Carey's  business  was  sold 
to  this  company,  it  continued,  notwithstanding  the 
form  of  sale  to  be  a  business  under  the  control  of 
Carey  and  for  his  exclusive  good,  and  he  sold  it  to 
the  company  because  he  was  in  a  situation  of  embar- 
rassment. When  there  is  such  a  conversion  into  a 
company  as  this  it  is  not  true  to  say  that  there  are 
two  contrary  interests.  It  is  true  that  there  is  a 
buyer  and  a  seller,  but  the  vendor  is  in  the  position 
of  principal,  the  company  in  that  of  agent.  There- 
fore, as  between  the  trader  and  the  company,  one 
ought  to  treat  the  agreement  to  sell  as  a  nullity — that 
is,  alone  between  the  vendor  and  the  oompany  as  his 
agent ;  because  really  there  is  only  one  person — the 
trader  himself.  The  oompany  is  merely  another  form 
he  has  assumed,  a  mere  alias \ 

But  it  would  be  wrong  that  third  persons  who  were 
not  parties  to  the  agreement  should  suffer  thereby, 
and,  as  f ar  as  they  are  concerned,  I  ought  to  treat 
this  sale  to  the  company  as  a  reality.  I  see  no  diffi- 
culty in  treating  it  as  real  for  one  purpose  and  not 
for  another.  In  equity,  if  not  in  law,  a  sale  is  often 
treated  as  good  for  some  purposes  if  not  for  others, 
and  in  law  bills  of  exchange  and  bills  of  sale  are 
often  so  treated. 

Here  I  think  that  although  this  transfer  to  the 
company  is  a  sham  as  far  as  the  bankrupt  is  con- 
cerned, yet  it  is  a  reality  as  far  as  the  creditors  of  the 
company  are  concerned.  I  therefore  do  not  put  the 
creditors  of  the  company  'pari  passu  with  the  credi- 
tors of  the  bankrupt.  I  think  they  have  a  right  to 
be  paid  first  out  of  the  oompany's  assets.  The  bank- 
rupt has  allowed  it  to  trade  as  if  separate  from  him- 
self, and  it  seems  to  me  that  his  creditors  take  his 
estate  subject  to  this  estoppel,  which  would  prevail 
against  the  bankrupt  himself.  The  bankrupt  could 
not  deny  the  rights  of  the  creditors  of  the  oompany, 
and  neither  can  his  trustee. 

I  declare  that,  although  the  assets  of  the  company 
form  part  of  the  general  estate  of  the  bankrupt, 
they  are  subject,  in  the  first  place,  to  the  creditors  of 
the  company  being  paid  in  full  out  of  them.  The 
bankrupt  used  the  oompany  as  his  agent,  and  must 
therefore  indemnify  it,  and  I  must  hold  that  his 
trustee  can  only  take  its  assets  subject  to  this  obliga- 
tion to  indemnify. 

Solicitors,  Arthur  Pyke ;  Bassett  &  Co. 


Souge  of  lotto. 


(England) 


v 


March  14, 15. 


Bbooklesby  v.  Temperance  Permanent  Buildibs 
Society,  (a.) 

Mortgage — Redemption — Principal  and  agent — Deposit 
of  title-deeds — Agent  intrusted  with  title-deeds  with 
authority  to  raise  money  on  them — Agent  exceeding 
authority. 

Where  a  principal  employs  an  agent  to  raise  a  definite 
sum  of  money,  entrusting  him  with  the  possession  of 
certain  title-deeds  for  that  purpose,  and  the  agent  obtain 
a  loan  in  excess  of  the  amount  authorized  from  a  booi 
fide  lender  who  has  no  notice  of  the  limitation,  the* 
the  principal  is  only  entitled  to  redeem  upon  payment  fe 
the  lender  of  the  full  sum  advanced  by  him  on  tk 
security  of  the  deeds. 

Decision  of  the  Court  of  Appeal,  42  IF.  R.  68,  [189$] 
3  Ch.  130,  affirmed. 

Perry-Herrick  v.  Attwood,  6  W.  R.  204,  2  De  G.i 
J.  21,  approved. 

This  was  an  appeal  from  the  Court  of  Araaal 
(Lindley,  Lopes,  and  A.  L.  Smith,  L.JJ.),  42  W.  2. 
68,[1893]  3  Ch.  130. 

The  facts  as  stated  by  Lord  Herschell,  L.C.,  in  Mi  , 
judgment  were  substantially  as  follows : — 

The  appellant,  a  solicitor  in  partnership  with  \m 
son,  owed  the  Union  Bank  of  London    £750,  far  , 
which  the  bank  held  as  security  a  mortgage  of  free- 
hold property  at  Wimbledon    from    Corke   to  tb  j 
appellant,  and  the  title  deeds  of  a  leasehold  house  is  1 
Holloway    belonging    to     the    appellant.      Bang 
desirous  to  pay  off  this  debt,  and  also  to  barrow 
£1,500,  he  was  advised  by  his  son  that  Ashby  ftOo/i 
Bank  would  lend   the  required    amount  upon  &• 
securities  held  by  the  Union  Bank  and  upon  emm 
terms.    Thereupon  the  appellant  gave  his  son  does* 
ments  as  follows : — 

"  9,  Walbrook,  London,  ELC 
"30th  May,  1891. 
"  The  Manager,  Union  Bank  of  London,  Chanearv- 
lane, 

"Dear  Sir, — Please  permit  the  bearer  to  see  ny: 
securities,  and  oblige, 

"  Tours  truly, 

"  Geo.  J.  Brocklbsby." 
On  the  3rd  of  June  he  gave  his  son  the  folk**"1 
ing:— 

"  9,  Walbrook,  London,  B.C. 
"  3rd  June,  1591 
"  The  Manager,  Union  Bank  of  London,  Chancery 
lane. 

"  Please  to  hand  to  the  bearer  of  this  (on  p*T 
ment  of  the  balance  of  my  loan  and  interest)  tat 
deeds  deposited  by  me  with  you  as  security  foe  &• 
loan. 

"  Yours  truly, 

"  Geo.  J.  Brockxjesbt* 
The  next  day  he  gave  him  the  following  : — 

"  9,  Walbrook,  London,  Rtt, 
"4th  June,  1391. 
"  To  the  Manager,  Union  Bank  of  London,  limited. 
Chancery-lane. 

"Dear  Sir, — Please  give  bearer  (Ashby"  a  Hump;* 
Court  Bank)  inspection  of  my  deeds,  and  on  that 
paying  the  amount  due  thereon  hand  the  secants* 
over  to  them,  they  having  arranged  to   lead  1=3  * 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Banish 
at-Law. 
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entitled  to  the  security  which  the  London  and  South- 
western Bank  held  for  the  amount  which  was  so  paid 
to  them. 

The  point  has  been  urged  on  behalf  of  the  appel- 
lant by  one  of  his  counsel  at  the  very  conclusion  of 
his  argument  that  the  case  is  different,  because  a  por- 
tion of  the  security  representing  £3,000  went  to  the 
Temperance  Building  8ooiety  and  the  other  £600 
went  to  the  Nineteenth  Century  Building  Sooiety ; 
and  that  therefore  the  loan,  which  was  a  single  one 
from  the  London  and  South- Western  Bank,  was 
split  up  between  the  two  building  societies.  It  is  a 
point  raised  in  the  House  for  the  first  time :  it  was 
not  argued  in  the  court  below,  and,  whatever  there 
may  be  in  the  point,  it  is  in  my  opinion  too  late  to 
raise  it  now.  Therefore,  I  do  not  propose  to  say 
anything  further  with  regard  to  it. 

For  these  reasons  I  think  that  the  judgment  ap- 
pealed from  should  be  affirmed  and  the  appeal  dis- 
missed with  oosts. 

Lord  Watson.— The  facts  of  this  case  are  not  in 

pute,  and  the  principles  of  law  which  must  be 
lied  to  them  are  to  my  mind  very  plain, 
principal  employs  an  agent  to  raise  money  on 
wtain  securities,  and  at  the  same  time  directs  him 
let  to  borrow  more  than  a  specified  sum.  The  agent 
poet  into  the  market,  ana,  in  exchange  for  the 
ecuritiee,  obtains  a  loan  in  excess  of  the  amount  pre- 
cribed,  from  a  bond  fide  lender  who  has  neither 
lotice  nor  knowledge  of  the  limitation.  The  agent, 
nstead  of  accounting  to  his  principal,  applies  the 
xoes8  to  his  own  purposes,  ana  absconds.  Does  the 
ms  in  these  circumstances  fall  upon  the  principal,  or 
pen  the  lender  P 

I  entertain  no  doubt  as  to  the  answer  which  must 
e  made  to  that  question.  I  think  the  principal,  who 
aye  him  the  means  of  committing  it,  must  bear  the 
i&seqnences  of  his  agent's  fraud ;  it  appears  to  me 
>  be  just  and  reasonable  that,  the  agent  having  the 
■rtrol  of  the  securities,  for  the  purpose  of 
■rowing,  with  the  consent  of  the  principal,  a 
ftder,  who  has  no  notice  to  the  contrary,  should  be 
(titled  to  deal  with  him  on  the  footing  that  he  had 
cthority  to  pledge  the  securities  to  the  full  amount 

their  value.  That  such  is  the  rule  in  equity 
spears  to  me  to  be  a  corollary  from  the  judgment  of 
mnworth,  L.C.,  in  Perry- Eerrick  v.  AUwood. 
The  London  and  South- Western  Bank,  as  against 
sir  advance  of  £3,500,  got  the  title  deeds,  and  thus 
taaned  an  equitable  charge  not,  as  was  suggested 
the  appellant's  argument,  upon  the  documents  of 
le,  but  upon  the  land  which  they  represented, 
a  two  companies  who  are  respondents  in  this 
peal  advanced  the  money  required  to  pay  the  claim 
the  bank,  and  the  title  deeds  held  in  security  by 
l  bank  were  handed  over  to  them.  Any  equitable 
Brest  in  the  land  which  had  previously  pertained 
the  bank,  in  respect  of  its  possession  of  the  title- 
ids,  thus  passed  to  the  respondents. 
rt  is  true  that  the  agent  forged  a  number  of  docu- 
ots,  which  he  delivered  to  the  respondents,  and 
which  he  probably  induced  them  to  advance  their 
Dey.     The  respondents  can  take  no  benefit  from 

documents  which  are  tainted  with  the  vice  of 
jjery  ;  but  that  circumstance  can  afford  no  'reason 
depriving  them  of  any  light  in  security  which  is 
affected  by  that  taint. 

concur  in  the  opinion  delivered  by  the  Lord 
appellor,  and  in  the  judgment  which  his  lordship 
moved. 

ord  Macnaghtkn. — I  entirely  agree.  The  case  is 
toed  to  a  very  simple  proposition.  A  person 
ee  his  title-deeds  under  the  control  of  an  agent 
instructs  the  agent  verbally  to  procure  for  him  a 


certain  sum  by  means  of  those  deeds.  The  agent 
then  obtains  from  a  banker,  on  the  security  of  the 
deeds,  an  advance  in  excess  of  the  amount  which  the 
principal  directed  or  intended  him  to  raise,  and 
misappropriated  the  difference.  Who  is  to  bear  the 
loss  r  Is  the  principal  to  suffer  for  the  fraud  of  his 
agent,  or  the  banker,  who,  on  the  invitation  of  the 
principal,  has  dealt  in  good  faith  with  the  agent  in 
the  very  matter  intrusted  to  his  agency  P  It  would 
seem  to  be  in  accordance  with  common  sense  that  the 
loss  should  fall  upon  the  principal.  No  authority 
has  been  produced  to  the  contrary;  and  the 
judgment  under  appeal  is  in  accordance  with  the 
principle  of  the  decision  in  Perry- Herrick  v.  AUwood, 
though  the  facts  of  the  two  cases  are  different  The 
principle  laid  down  in  Perry-Herrick  v.  AUwood 
seems  to  be  this :  that  if  a  person  permits  title-deeds, 
which  belong  to  his  security,  to  be  dealt  with  for  the 
purpose  of  creating  a  preferential  charge  of  a  definite 
amount  and  the  limit  is  exceeded,  he  cannot,  as 
against  innocent  third  parties  who  have  advanced 
their  money  without  notice  of  the  limit,  com- 
plain that  the  authority  which  he  gave  has  been 
exceeded. 

Perry-Herrick  v.  AUwood  was  not  a  case  of  agency, 
but  it  seems  to  me  that  the  principle  is  equally  applic- 
able in  a  case  of  that  sort. 

I  cannot  understand  the  grounds  on  which  it  was 
argued  that  the  two  building  societies,  whose  money 
went  to  pay  off  the  charge  of  the  London  and  South- 
western Bank,  are  not  entitled  to  stand  in  the 
place  of  the  bank  as  regard  the  title-deeds 
and  the  security  created  by  the  deposit  of  those 
deeds. 

I  think  the  judgment  of  the  Court  of  Appeal  is 
right  and  ought  to  be  affirmed. 

Lord  liOKKifl. — I  concur. 

Order  of  the  Court  of  Appeal  and  judgment  of 
Stirling,  «/.,  affirmed,  and  appeal  dismissed  with 
costs. 

Solicitors  for  the  appellant,  O.  J.  BrocMesby. 

Solicitors  for  the  respondents,  the  Temperanoe 
Permanent  Building  Sooiety,  Shaen,  Eoscoe9  Massey 
<fr  Co. 

Solicitors  for  the  respondents,  the  Nineteenth 
Century  Building  Society,  Griffin,  Hoofs,  A  Brews- 
ter. 


Otoutt  of  appeal. 

From  Q.  B.  D.  ) 

(Lord  Esher,  M.B.,  and     [  June  17. 

Kay  and  A.  L.  Smith,  L.  JJ.)  ) 

Ex  parte  Spelman.  (a.) 

Liverpool  Court  of  Passage — RuUs  of  Supreme  Court, 

1875,  nrd.   14— Application — Passage    Court  Rules, 

1876,  r.  1. 

By  rule  1  of  the  Passage  Court  Rules,  1876,  the 
provisions  of  the  Supreme  Court  of  Judicature  Acts, 
1873  and  1875,  and  such  orders  and  rules  as  are  made, 
or  may  hereafter  be  made  in  pursuance  thereof,  shall 
extend  and  be  applied  to  all  causes  and  actions  in  the 
Passage  Court,  but  so  far  only  as  such  provisions, 
orders,  and  rules  respectively  are  or  may  be  applicable 
thereto. 

(a.)  Reported  by  W.  F.  Babby,  Esq.,  Barrister-at- 
Law. 
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EX  PABTB  SPXLHAN. 


COTJBT  OF  APFSAL. 


Held,  that,  as  there  wot  no  machinery  in  the  Passage 
Court  for  administering  the  provisions  of  order  14,  that 
order  was  not  "  applicable  to  "  the  Passage  Court  within 
the  meaning  of  the  above  rule. 

Application  ex  parte  for  a  rule  nisi  for  a  mandamus 
to  the  registrar  of  the  Liverpool  Court  of  Passage  to 
hear  and  determine  a  summons  for  judgment,  under 
order  14,  in  an  action  of  Spelman  v.  The  Empire, 
Liverpool  (Limited). 

The  registrar  held  that  he  had  no  jurisdiction  to 
entertain  the  summons.  The  Divisional  Court 
(Pollock,  B.,  and  Wright,  J.)  haying  refused  to  grant 
a  rule  nisi  for  a  mandamus, 

Rutherford  moved,  by  way  of  appeal,  for  a  rule  as 
above,  contending  that  by  rule  1  of  the  Passage 
Court  Bules,  1876,*  order  14  of  the  Rules  of  the 
Supreme  Court,  1875,  had  been  adopted  in  the  Court 
of  Passage. 

He  referred  to  Speers  v.  Daggers,  1  Cab.  &  Ell.  503 ; 
King  v.  Hawksworth,  27  W.  B.  660,  4  Q.  B.  D.  371 ; 
2  &  3  Vict.  c.  27,  s.  1 ;  Judicature  Act,  1873,  as.  89, 
91 ;  Liverpool  Court  of  Passage  Act,  1893  (56  &  57 
Vict.  c.  37),  as.  6-9). 


Lord  Esheb,  M.B. — The  question  depends  upon 
the  true  construction  of  rule  1  of  the  Passage  Court 
Bules,  1876.  If  that  rule  does  not  give  the  juris- 
diction under  order  14,  then  the  jurisdiction  does  not 
exist.  When  the  Court  of  Passage  was  first  con- 
stituted there  was  no  appeal  from  its  decisions.  The 
mayor  and  two  bailiffs,  and  subsequently  the  mayor 
and  one  bailiff,  or  the  mayor  alone,  were  the  judges 
of  the  court.  Then  an  assessor  was  appointed  for  the 
purpose  of  trying  causes,  but  he  had  nothing  to 
say  to  the  preliminary  steps  in  the  action  before  the 
trial.  He  merely  sat  as  assessor  to  try  causes. 
Therefore,  in  King  v.  Hawhesworth,  it  was  held  that 
he  had  power  to  deal  with  the  costs  at  the  trial  as  a 
judge  of  the  High  Court.  But  he  had  no  jurisdiction 
at  ohambers,  no  jurisdiction  over  the  preliminary 
steps  in  an  action.  The  provisions  of  order  14  are 
not  applicable  to  the  trial  of  an  action ;  they  are  in- 
tended to  do  away  with  the  necessity  for  a  trial.  The 
jurisdiction  under  that  order  is  to  be  exercised  in  the 
first  instance  at  Chambers.  In  the  High  Court  it  is 
exercised  by  a  master,  with  an  appeal  to  the  judge  in 
chambers,  and  then  with  an  appeal  to  this  court. 

Before  the  Passage  Court  Bules  of  1876  it  is  clear 
that  it  was  impossible  for  the  Passage  Court  to 
exercise  jurisdiction  under  order  14,  because  the  court 
had  no  means  of  administering  that  order.  Nor,  in 
my  opinion,  have  the  rules  of  1876  altered  the 
jurisdiction  of  the  judge  in  that  respect.     The  rules 

*  Rule  1  of  the  Passage  Court  Bules,  1876:  "  The 
provisions  of  the  Supreme  Court  of  Judicature  Acts, 
1873  and  1895,  and  such  orders  and  rules  made  in 
pursuance  thereof  as  are  now  in  force,  as  well  as  any 
orders  or  rules  which  may  hereafter  be  made  and  be 
in  force  for  the  time  being  by  virtue  of  the  said  Acts, 
shall  (except  as  is  hereinafter  excepted  or  otherwise 
provided  for)  extend  and  be  applied  to,  and  the  forms 
therein  mentioned  shall  be  adopted  and  used  in  all 
actions,  causes,  and  matters  which  at  or  after  the  time 
of  the  coming  into  operation  of  these  rules  shall  be 
within  the  cognizance  of  the  Court  of  Passage  of  the 
borough  of  Liverpool,  but  so  far  only  as  such  provi- 
sions, orders,  rules,  and  forms  respectively  are  or  may 
be  applicable  thereto,  with  such  alterations  as  the 
nature  of  the  action,  the  character  of  the  parties,  or 
the  circumstances  of  the  case  may  render  neces- 
sary." 


have  not  given  him  any  jurisdiction  in  dumbos. 
The  same  difficulty  of  administering  order  14  moans 
after  the  rules  of  1876  as  before.  The  judge  his  no 
chambers,  and  there  are  none  of  the  safeguards  by 
which  the  powers  oonferred  by  order  14  an  sur- 
rounded in  the  High  Court 

Therefore  rule  1  of  the  Passage  Court  Rules,  1876, 
does  not  oonfer  on  the  Passage  Court  jurisdiction 
under  order  14.  As  regards  the  Passage  Court  Act, 
1893,  the  judge  must  get  the  oonsent  of  the  Bile 
Committee  to  make  rules  under  that  Act  if  he  dem 
to  apply  the  provisions  of  order  14,  and  that  oouseat, 
we  are  told,  has  been  asked  for  and  refused.  The 
application  must  therefore  be  refused. 

Kay,  L.J. — I  am  of  the  same  opinion.  Theosisii 
put  before  us  is  this :  Section  1  of  2  &  3  Vict  o.  27, 
gave  power  to  the  judge  of  any  borough  ootrt 
(which  included  the  Liverpool  Court  of  Pangs)  to 
make  rules  for  regulating  the  forms  and  mams*  of 
proceeding,  the  process,  appearance,  practise,  ad 
pleadings  in  such  court  subject  to  their  being  sfloni 
and  confirmed  by  three  judges  of  the  superior  ooafe 
of  common  law.  Under  the  power  so  coated 
the  assessor  of  the  Court  of  Passage  made  the  rnhsot 
1876,  and  those  rules  were  confirmed  by  three  judges 
of  the  High  Court.  It  is  contended  that  rule  1  gsss 
the  Passage  Court  the  same  powers  as  the  High  Ootrt 
had  under  order  14. 

Now  by  section  39  of  the  Judicature  Act,  1878,  sst 
judge  of  the  High  Court  may  exercise  in  court  or  m 
chambers  all  or  any  part  of  the  jurisdiction  by  test 
Act  vested  in  the  High  Court,  in  all  such  mates  si 
before  the  Act  might  have  been  heard  in  court  or  k 
ohambers  by  a  single  judge.    When  we  look  at  As 
Bules  of  the  Supreme  Court  we  see  the  words  u  ooeft> 
or  a  judge  "  used,  and  they  mean  respectively  a  jsdjl 
or  judges  sitting  in  court,  and  a  judge  sfflmf  » 
chambers.    At  that  time  the  Court  of  Passage  baa* 
chambers,  and  the  registrar  was  not  for  this  pupatf 
in  the  position  of  a  master  of  the  High  Court 
acts  as  a  judge  in  ohambers,  and  from  whose  deossst 
an  appeal  lies  to  the  judge  in  ohambers,  with  a  far- 
ther appeal  to  this  court.    The  applicant  in  thin 
did  not  appeal  to  the  judge  of  the  Passage  Court 
the  simple  reason  that  the  judge  has  no  chambers 
the  sense  that  a  judge  of  the  High  Court  has.   Us* 
the  very  terms  of  rule  1  of  the  Passage  Court  Bssl 
1876,  this  application  breaks  down.    How  cm  4 
provisions  of  order  14  be  applicable  to  the  Court 
Passage  P    This  is  not  a  merely  technical  obj< 
because  order 
chambers,  and 
those  powers  were  given 
Court   of    Passage   with   none   of   tne 
attaching  to  the  exercise  of    those   po 
High  Court.    The  application  therefore  fails  on 
ground.    Reference  has  been  made  to  the  livery 
Court  of  Passage  Act,  1893,  where  by  section  I 
judge  is  to  have  the  same  powers  as  a  judge  of 
High  Court  sitting  in  chambers  or  at  niit  print,  si 
by  section  7  the  position  of  the  registrar  it  ate 
accordingly.    But  by  section  8  the  judge  has  pfli 
to  make  rules,  with  the  concurrence  of  the  ~ 
Committee,  for  adopting  and  applying  to  the 
of  Passage  any  of  tne  Bules  of  the  Supreme 
and  the  judge  evidently  is  of  opinion  that  he  has 
jurisdiction  under  order  14,  oecauae   he  has  \ 
applying  to  the  Bole  Committee  to  sanction  i 
giving  him  that  jurisdiction,  which  the  Bale  0 
mittee  have  refused  to  do.    It  is  now  said  that 
judge  is  already  possessed  of  that  jurisdiction  by  i 
tue  of  a  rule  which  he  himself  made  in  1876,  s 
which  he  has  ever  since  misconstrued.    It 
very  strange  if  we  were  to  say,  under  those 


us  is  not  a  merely  wwimcsi  oojeoai 
14  gives  great  powers  to  the  judge 

1  it  would  be  a  strong  thins;  to  sty  H 
were  given  to   the   registrar  of  ( 
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ion 


stances,  that  he  has  that  jurisdiction.    In  my  opini 
he  has  not,  and  this  application  most  be  refused. 

A.  L.  Smith,  L.J.,  oonourred. 

Application  refused. 

Solicitors,  Norris,  Aliens,  A   Chapman,  for  J.  M. 
Quiggin  A  Brothers,  Liverpool. 


Div.  1 

,  and  A.  L.  > 
r.L.JJ.)     J 


May  23. 


From  Q.  B.  Div. 
(Lord  Esher,  M.B., 
Smith  and  Bigby, 

Stbaghan  v.  Universal  Stock  Exchange,  (a.) 

Stock  Exchange — Transactions  in  stocks  and  shares- 
Deposit  of  securities  as  cover — Gaming  and  wagering 
contract— Right  to  recover  securities— 8  A  9  Vict.  c. 
109,  s.  18. 

The  plaintiff  deposited  with  the  defendants,  who  were 
outside  brokers,  certain  securities  as  cover  in  respect  of 
transactions  in  stocks  and  shares.  The  transactions 
resulted  in  a  loss  to  the  plaintiff.  In  an  action  by  the 
plaintiff  to  recover  his  securities,  the  jury  found  that 
the  transactions  had  been  gambling  transactions. 

Held,  that  section  18  of  the  Gaming  Act,  1845  (8  A  9 
Vict.  c.  109),  did  not  prevent  the  plaintiff  from  being 
entitled  to  recover  his  securities. 

Application  for  judgment  or  a  new  trial. 

The  action  was  brought  to  recover  certain  securi- 
ties, valued  at  £2,500,  which  the  plaintiff  had 
deposited  with  the  defendants  as  security  or  cover  in 
respect  of  transactions  in  stocks  and  shares.  The 
defendants  were  dealers  in  stocks  and  shares,  not 
being  members  of  the  Stock  Exchange,  and  they 
dealt  with  their  customers  upon  certain  printed 
"  terms  of  business,"  which  each  of  their  customers, 
including  the  plaintiff,  signed.  The  "  terms  of  busi- 
ness "  stated,  among  other  things,  that  the  company's 
contracts  were  not  contracts  of  gaming  and 
wagering.  In  September,  1893,  the  plaintiff 
opened  an  account  with  the  defendants  in  buying 
and  selling  stocks  and  shares,  and  in  the  course  of  a 
few  months  the  total  transactions  amounted  to 
£3,500,000.  The  defendants  from  time  to  time  sent 
the  plaintiff  bought  and  sold  notes,  but  no  shares  or 
stock  were  ever  delivered.  In  April,  1894,  the 
account  was  closed  by  the  defendants,  and  upon  a 
balance  being  struck  a  larger  amount  was  found  to 
be  due  to  the  defendants  than  the  value  of  the 
securities.  The  plaintiff  sued  to  recover  the  securi- 
ties upon  the  ground  that  the  transactions  were 
gaming  transactions.  At  the  trial  of  the  action 
before  Cave,  J.,  the  jury  found  that  all  the  transac- 
tions were  gambling  transactions,  and  the  learned 
judge  gave  judgment  for  the  plaintiff.  The  defend- 
ants now  applied  for  judgment  or  a  new  trial. 

Lawson  Walton,Q.C,  and  Pollard,  for  the  defend- 


a  Bigham,  Q.C.,  and  Muir  Mackenzie,  for  the  plain- 
tiff. 

The  following  cases  were  cited :  —  Thacker  v. 
Hardy,  27  W.  B.  158,  4  Q.  B.  D.  685 ;  Hampden  v. 
Walsh,  24  W.  B.  607,  1  Q.  B.  D.  189 ;  Vamey  v. 
Hickman,  5  C.  B.  271 ;  Hill  v.  Fox,  4  H.  &  N.  359. 

Lord  Bsheb,  M.B. — In  this  case  the  plaintiff 
claims  to  recover  certain  valuable  documents  which 
he  has  put  into  the  hands  of  the  defendants.     He 

(«.)  Reported  by  F.  G.  Bttckeb,  Esq.,  Barrister- 
at-Law. 


alleges  that  the  intention  was  that  the  documents 
should  still  remain  his  property,  but  that  on  certain 
conditions  they  were  to  become  the  defendants' 
property.  The  defendants  say  that  they  were 
deposited  as  security  for  the  performance  of  a  con- 
tract made  between  the  defendants  and  the  plaintiff, 
and  that  the  plaintiff  has  made  default  in  the  per- 
formance of  that  contract.  The  plaintiff's  answer  to 
that  is  that  in  truth  there  never  was  a  contract 
between  them,  that  the  pretended  contract  was  a 
contract  of  betting  and  wagering,  that  by  virtue  of 
the  statute  8  &  9  Vict.  c.  109,  s.  18,  such  a 
contract  is  null  and  void,  and  that  therefore  the 
defendants  have  no  excuse  for  refusing  to  hand  the 
documents  back. 

The  first  question  is  whether  the  contract  between 
the  parties  was  a  wagering  contract.  [His  lordship 
went  through  the  facts  of  the  case,  and  continued :— J 
In  my  opinion  the  jury  were  justified  in  disregarding 
the  bought  and  sold  notes  which  had  passed,  and  in 
finding  that  the  written  agreement  under  the  heading 
of  "terms  of  business"  was  a  sham,  and  that  the 
real  contract  between  the  parties  was  a  contract  for 
the  payment  of  differences,  no  delivery  of  shares  being 
contemplated.  Such  a  contract  is  a  wagerinff  con- 
tract, and  the  statute  says  that  it  is  null  and 
void. 

But  then  secondly,  the  defendants  say  that,  assum- 
ing the  contract  to  be  null  and  void,  the  plaintiff  is 
not  entitled  to  recover  these  securities.  They  argue 
that  the  effect  of  section  18  is  that  the  man  who  has 
deposited  securities  with  another  in  the  way  in  which 
these  securities  were  deposited  cannot  bring  an  action 
to  recover  them,  but  that  the  other  may  keep 
them. 

I  am  of  opinion  that  the  documents  in  this  case 
were  not  deposited  in  the  way  described  in  the  section. 
The  section  says  that  no  suit  shall  be  brought  or 
maintained  in  any  court  of  law  or  equity  for  recover- 
ing any  sum  of  money  or  valuable  thing  which  shall 
have  been  "  deposited  in  the  hands  of  any  person  to 
abide  the  event  on  which  any  wager  shall  have  been 
made."  That  means  a  deposit  made  on  condition 
that  the  property  in  the  thing  is  to  pass  on  the 
happening  of  the  event.  Here  the  deposit  was  not 
made  on  any  such  condition,  but  merely  for  the 
purpose  of  relieving  the  defendants  from  loss  in  case 
the  transactions  should  result  in  the  plaintiff 
being  indebted  to  them  and  he  should  fail  to  pay. 

Therefore,  I  think  this  was  not  a  deposit  within  the 
meaning  of  the  section.  But  even  if  it  were,  it  has 
been  held  that,  if  such  a  oontract  of  deposit  is 
annulled  before  the  securities  are  realized,  they  can 
be  recovered  back.  Here,  the  plaintiff,  by  bringing 
his  action  before  the  securities  have  been  dealt 
with,  has  put  an  end  to  the  contract  of  deposit. 

The  defendants,  therefore,  are  not  entitled  to  keep 
these  securities,  but  the  plaintiff  is  entitled  to  recover 
them.    The  appeal  must  be  dismissed. 

A.  L.  Smith  and  Rioby,  L.J  J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  Theodore  AUingham. 

Solicitors  for  the  defendants,  Last  A  Sons. 
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From  Chan.  Div.     \ 
(Lindley,  Lopes,  and  >  May  7,  8,  28. 

Kay,  L.JJ.)         ) 

Bbodbrtp  v.  Salomon  &  Co.  (a.) 

Company — Company  incorporated  for  benefit  of  one 
man — Indemnity  to  company  in  reaped  of  debts  of 
company — Principal  and  agent — Debentures. 

The  Companies  Acts  were  intended  to  allow  seven  or 
more  persons  bona  fide  associated  for  the  purposes  of 
trade  to  limit  their  liability  under  certain  conditions  on 
becoming  a  corporation.  But  where  a  company  has  been 
formed  for  the  purpose  of  enabling  a  trader  to  carry  on 
his  own  business  with  limited  liability  in  the  name  of  the 
joint-stock  company,  such  company  is  entitled  to  treat 
the  trader  as  its  agent,  and  to  be  indemnified  by  him 
against  the  debts  of  the  company. 

Appeal  from  a  decision  of  Vanghan  Williams,  J. 

Aron  Salomon  carried  on  business  as  a  leather 
merchant  and  hide  factor  and  wholesale  and  export 
boot  manufacturer  and  Government  contractor  in 
Whitechapel.  He  was  desirous  of  forming  a  com- 
pany to  take  over  this  business,  and  on  the  20th  of 
July,  1892,  an  agreement  was  entered  into  with  a 
trustee  for  the  intended  company.  By  this  agree- 
ment the  trustee  agreed  to  buy  the  goodwill  of  the 
business  for  £7,500,  to  be  paid  for  by  the  company 
when  formed  in  fully  paid-up  shares.  The  fixtures, 
fittings,  and  effects  were  to  be  bought  for  £6,000, 
which  was  also  to  be  paid  for  in  fully  paid-up  shares. 
The  stock-in-trade  was  to  be  bought  for  £16,000,  to 
be  paid  partly  in  shares  and  partly  in  cash  or  deben- 
tures. The  bills  in  hand  and  book  debts  were  also  to 
be  purchased  by  the  company  at  the  figures  at  which 
they  stood  in  the  balanoe-sneet  made  out  by  the 
vendor  on  the  31st  of  May,  1892.  These  figures 
amounted  to  £6,782  19s.  7d. ;  this  sum  was  to  be  paid 
in  cash.  The  company  was  further  to  pay  £2,500  in 
fully  paid-up  shares  for  the  leases  of  the  property  on 
which  the  business  was  carried  on.  The  vendor,  on 
his  part,  agreed  not  to  carry  on  business  for  ten  years 
as  a  wholesale  and  boot  export  manufacturer  within 
twenty  miles  of  these  premises.  The  vendor  further 
agreed  to  pay  and  discharge  all  the  debts  and  lia- 
bilities of  the  business  subsisting  on  the  1st  of  June, 
1892,  from  which  time  the  purchase  was  to  take 
effect.  It  was  to  be  completed  on  the  4th  of  August, 
1892.  In  framing  this  agreement  and  in  arriving  at 
the  sums  to  be  paid  by  the  company  for  Aron  Salo- 
mon's business,  no  one  acted  on  behalf  of  the  pro- 
posed company.  Aron  Salomon's  books  were  made 
up  by  an  accountant  employed  by  him ;  and  he,  in 
fact,  settled  the  figures  and  dictated  the  terms  which 
are  to  be  found  in  the  agreement.  The  prices  which 
the  company  was  to  pay  were  considerably  higher 
than  the  amounts  appearing  in  the  balance-sheet. 

On  the  28th  of  July,  1892,  the  company  was 
formed  in  order  to  oarry  out  this  agreement  with 
such  modifications,  if  any,  as  might  be  agreed  to, 
and  to  acquire  and  oarry  on  Aron  Salomon's  busi- 
ness. He  was  the  promoter  of  the  company.  He 
and  his  wife  and  daughter  and  four  sons  signed  the 
memorandum  of  association.  The  nominal  capital  of 
the  company  was  £40,000  divided  into  40,000  shares 
of  £1  each.  His  wife  and  children  held  one  share 
each.  He  signed  the  memorandum  in  respect  of  one 
share  only;  but  he  subsequently  acquired  20,000 
other  shares.  No  one  else  ever  had  any  shares  in  the 
company. 

By  the  articles  of  association  each  member  was 
entitled  to  one  vote  for  every  share  held  by  him.     By 

(a.)  Reported  by  W.  Shalloboss  Godda&J),  Esq., 
Barrister-at-Law, 


another  article  the  first  directors  were  to  be  nominated 
by  a  majority  of  the  subscribers  to  the  memorandum 
of  association.  The  directors  had  the  usual  general 
powers  of  management,  with  large  powers  of  borrow- 
ing money  and  with  an  express  power  to  issue  deben- 
tures for  any  debts  of  the  oompany.  At  board 
meetings  questions  were  to  be  decided  by  a  majority 
of  votes,  but  in  the  event  of  an  equality  of  votes  the 
chairman  had  a  second  or  casting  vote. 

On  the  2nd  of  August,  1892,  the  subscribers  to  the 
memorandum  of  association  met  and  appointed  Aron 
Salomon  and  his  two  sons — Emanuel  Salomon  sad 
Salomon  Salomon— to  be  the  first  directors.  Aron 
Salomon  was  appointed  managing  director  at  a  salary 
of  £600  a  year.  The  salaries  of  the  two  sons  were 
£148  a  year  each.  On  the  same  day  the  three  direc- 
tors then  appointed  met.  Aron  Salomon  wis 
appointed  chairman,  and  another  of  his  sons,  Aiber 
Salomon,  was  appointed  secretary ;  two  directors  wen 
to  form  a  quorum.  The  agreement  for  the  acqiriation 
by  the  oompany  of  Aron  Salomon's  business  wat 
adopted.  It  was  further  resolved  that  the  stock-ia- 
trade  should  be  taken  at  the  price  of  £16,000,  and  be 
paid  for  as  to  £6,000  in  cash,  and  as  to  £10,000  in 
debentures,  bearing  interest  at  5  per  cent,  and  par- 
able at  the  end  of  six  yean  unless  previously 
redeemed  by  the  oompany.  It  was  also  resolved  that 
a  cheque  for  £6,782  19s.  7d.  should  be  drawn  m 
favour  of  Aron  Salomon  for  the  bills  in  hand  and  book 
debts,  and  that,  upon  his  executing  a  declaration  of 
trust  of  the  leases  of  his  business  premises,  £2,500 
cash  should  be  paid  to  him.  It  was  also  resolved  to 
issue  seven  shares  to  the  seven  subscribers  of  th* 
memorandum  of  association.    On  the  12th  of  August, 

1892,  a  formal  agreement  for  the  acquisition  at  tie 
business  wes  executed  by  Aron  Salomon  and  the  oom- 
pany. On  the  5th  of  September,  1892,  debenture! 
were  sealed  and  ordered  to  be  given  to  Aron  Salomon 
and  on  the  same  day  20,000  snares  were  allotted  to 
him  upon  his  application.  The  debentures  here 
referred  to  appeared  to  have  been  issued  to  him  on 
the  26th  of  January,  1893,  but  to  have  been  cancelled 
on  the  3rd  of  February,  1893,  and  instead  thereof 
debentures  to  the  extent  of  £10,000  were  sealed  and 
issued  to  one  Edmund  Broderip  as  a  security  far 
£5,000  lent  by  him  to  Aron  Salomon,  but  wake 
Aron  Salomon  himself  lent  to  the  oompany  at  10  par 
cent,  interest.  Broderip,  not  being  able  to  get  jpjet 
interest  upon  his  debentures,  gave  notice  reqnhnsf 
payment  ox  the  principal,  and  on  the  11th  of  October* 

1893,  he  brought  an  action  for  the  usual  relief.    Tf4™ 
led  to  a  winding-up  petition,  and  on  the  26th    ^ 
October,  1893,  an  order  to  wind  up  the  company  wm 
made. 

Broderip  had  been  paid  off  by  the  oomnany,  nan 
the  £10,000  debentures  issued  to  him  were  claimed  *J 
Aron  Salomon  to  be  a  first  charge  in  his  favour  to  tto 
extent  of  £5,000  and  interest  on  the  assets  of  tfc 
oompany.  The  unsecured  debts  of  the 
amounted  to  over  £11,000,  and  there  was  an 
deficiency  of  assets  of  over  £8,000.  The  , 
however,  by  its  liquidator,  impeached  the  TahaJtye 
these  debentures,  and  sought  to  set  aside  the 
ment  under  which  the  company  aoqaJred 
Salomon's  business  and  to  compel  him  to  refaand  > 
the  oompany  £29,257,  which  he  had  received  in  ens] 
from  the  company  under  that  agreement,  or,  im^tt 
alternative,  the  oompany,  by  ite  liquidator,  eongfat  * 
have  it  declared  that  Aron  Salomon  was  V«u** 
indemnify  the  company  against  its  debts  and  lisbMI 
upon  the  ground  that  the  business  carried  onoyi 
company  was  really  his  business  carried  on  by  idaml 
its  name. 

The  arrangement  which  the  company  and 
mon  undertook  to  carry  out  by  the  formal 
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of  the  2nd  of  August,   1892,  was  based    upon  the 
preliminary  agreement  of  the  20th  of  July,  1892,  and 
except  in  one  respect  the  two  agreements  were  alike. 
By  the  preliminary  agreement  of  the  20th  of  July, 
1892,  however,  payment  for  most  of  the  assets  to  be 
taken  by  the  ooinpany  was  to  be  made  in  fully  paid- 
up  shares.    This  was  modified  by  the  formal  agree- 
ment of  the  2nd  of  August,  1892,  into  payment  in 
cash  and  debentures.    The  effect  was  to  avoid  the 
necessity  of  registering  any  agreement  for  the  issue  of 
shares  as  fully  paid-up  as  required  by  the  Companies 
Act,  1867.    The  values  set  by  Aron  Salomon  on  his 
assets  were  not  examined  or  checked  by  any  one  on 
behalf  of  the  company  after  its  formation  any  more 
than  before.    The  liquidator  alleged  that  the  values 
were  far  too  high,  and  were  £8,000  or  so  higher  than 
those  shown  in  Aron  Salomon's  own  balanoe-sheet  of 
the  31st  of  May,  1892.    With  respect  to  the  20,000 
shares  allotted  to  Aron  Salomon,  he  contended  that 
he  had  paid  for  them,   although  no  call  was  ever 
made  upon  him  in  respect  of  them.    The  liquidator, 
on  the  other   hand,    claimed    £20,000    from  Aron 
Salomon  in  respect  of  those  shares. 

Vaughan  Williams,  J.,  held  that  Aron  Salomon 
was  bound  to  indemnify  the  company  against  its 
debts  and  liabilities,  upon  the  ground  that  the  busi- 
ness carried  on  by  the  company  was  really  his  business 
carried  on  by  him  in  its  name. 
Salomon  appealed. 

Buckley,  Q.C.,  McCall,  Q.C.,  and  Muir  Mackenzie, 
for  the  appellant.— A  person  is  entitled  to  trade  with 
limited  liability;  there  is  nothing  in  any  Act  of 
Parliament  to  prevent  this,  so  long  as  all  the  provi- 
sions of  the  statutes  have  been  complied  with.  The 
Companies  Act  has  nowhere  provided  that  any  of 
the  signatories  of  the  memorandum  of  association 
should  hold  more  than  one  share.  Even  if  there 
were  seven  members  only,  and  six  of  them  were 
trustees  for  the  7th,  the  Act  of  Parliament  would  be 
complied  with,  whether  the  Legislature  contemplated 
such  a  state  of  things  or  not.  The  creditors  gave 
credit,  not  to  an  individual,  but  to  the  corporation, 
whose  circumstances  could  have  been  discovered  at 
Somerset  House.  As  between  the  company  and  the 
corporators,  equitable  rights  must  be  disregarded. 

Farwell,  Q.C.,  and  Theobald,  for  the  respondents.—- 
The  question  is  one  of  fact.  Was  there  a  real  sale, 
or  was  not  the  whole  transaction  an  absolute  sham  ? 
The  judge  found  on  the  facts  that  this  was  so :  it 
was  in  reality  Aron  Salomon  carrying  on  his  own 
business  under  the  alias  of  the  limited  company ;  that 
is)  In  no  way  different  from  an  individual  carrying  on 
business.  The  point  is  one  of  principal  and  agent, 
md  not  corporator  and  corporation. 

Buckley,  Q.C.,  in  reply.— There  was  a  real  contract 
of  sale  in  the  relevent  and  material  sense,  in  that 
lalomon  ceased  to  be  the  owner  of  the  business  and 
hB  corporation  became  the  owners.  It  is  perfectly 
Kkmpetent  to  a  trader  to  say,  I  propose  to  use  the 
aaveninery  of  the  Companies  Acts  and  henceforth 
tade  with  limited  liability. 

Our.  adv.  vuU. 

May  28.— Lindley,  L.J.,  stated  the  facts  at  length, 
nd  continued:— I  proceed  to  examine  the  legal 
apeot  of  this  case,  which  is  one  of  great  general 
nportanoe.  There  can  be  no  doubt  that  in  this  oase 
a  attempt  has  been  made  to  use  the  maohinery  of  the 
companies  Act,  1862,  for  a  purpose  for  which  it  was 
enrar  intended.  The  Legislature  contemplated  the 
loonzagement  of  trade  by  enabling  a  comparatively 
nail  number  of  persons— viz.,  not  less  than  seven — 
i  carry  on  business  with  a  limited  joint  stock  or 
pital,  and  without  the^risk  of  liability  beyond  the 


loss  of  such  joint  stock  or  capital.  But  the  Legisla- 
ture never  contemplated  an  extension  of  limited 
liability  to  sole  traders  or  to  a  fewer  number  than 
seven.  In  truth,  the  Legislature  clearly  intended  to 
prevent  anything  of  the  kind,  for  section  48  takes 
away  the  privileges  conferred  by  the  Act  from  those 
members  of  limited  companies  who  allow  such 
companies  to  carry  on  business  with  less  than  seven 
members;  and  by  section  79  the  reduction  of  the 
number  of  members  below  seven  is  a  ground  for 
winding  up  the  company.  Although  in  the  present 
case  there  were,  and  are,  seven  members,  yet  it  is 
manifest  that  six  of  them  are  members  simply  in 
order  to  enable  the  seventh  himself  to  carry  on 
business  with  limited  liability.  The  object  of  the 
whole  arrangement  is  to  do  the  very  thing  which  the 
Legislature  intended  not  to  be  done;  and, 
ingenious  as  the  scheme  is,  it  cannot  have  the  effect 
desired  so  long  as  the  law  remains  unaltered.  This 
was  evidently  the  view  taken  by  Vaughan  Williams,  J. 
The  incorporation  of  the  company  cannot  be  disputed. 
(See  section  18  of  the  Companies  Act,  1862.) 
Whether  by  any  proceeding  in  the  nature  of  a  scire 
facias  the  court  could  set  aside  the  certificate  of 
incorporation  is  a  question  which  has  never  been 
considered,  and  on  which  I  express  no  opinion ;  but, 
be  that  as  it  may,  in  such  an  action  as  this  the 
validity  of  the  certificate  cannot  be  impeached.  The 
company  must,  therefore,  be  regarded  as  a  corpora- 
tion, but  as  a  corporation  created  for  an  illegitimate 
purpose.  Moreover,  there  having  always  been  seven 
members,  although  six  of  them  hold  only  one  £1 
share  each,  Mr.  Aron  Salomon  cannot  be  reached 
under  section  48,  to  which  I  have  already  alluded. 
As  the  company  must  be  recognized  as  a  corporation 
I  feel  a  difficulty  in  saying  that  the  company  did  not 
carry  on  business  as  a  principal,  and  that  the  debts 
and  liabilities  contracted  in  its  name  are  not  enforce- 
able against  it  in  its  corporate  capacity. 

But  it  does  not  follow  that  the  order  made  by 
Vaughan  Williams,  J.,  is  wrong.  A  person  may 
carry  on  business  as  a  principal  and  incur  debts  and 
liabilities  as  such  and  yet  be  entitled  to  be  indemni- 
fied against  those  debts  and  liabilities  by  the  person 
for  whose  benefit  he  carries  on  the  business.  The 
company  in  this  case  has  been  regarded  by  Vaughan 
Williams,  J.,  as  the  agent  of  Aron  Salomon.  I  should 
rather  liken  the  oompany  to  a  trustee  for  him — a 
trustee  improperly  brought  into  existence  by  him  to 
enable  him  to  do  what  the  statute  prohibits.  It  is 
manifest  that  the  other  members  of  the  oompany 
have  practically  no  interest  in  it,  and  their  names 
have  merely  been  used  by  Mr.  Aron  Salomon  to 
enable  him  to  form  a  oompany,  and  to  use  its  name 
in  order  to  screen  himself  from  liability.  This  view 
of  the  case  is  quite  consistent  with  In  re  George  New- 
man &  Co.,  ante,  p.  483,  [1895]  1  Ch.  674.  In  a 
strict  legal  sense  the  business  may  have  to  be  regarded 
as  the  business  of  the  oompany,  but  if  any  jury  were 
asked,  Whose  business  was  it  f  they  would  say  Aron 
Salomon's,  and  they  would  be  right,  if  they  meant 
that  the  beneficial  interest  in  the  business  was  his.  I 
do  not  go  so  far  as  to  say  that  the  creditors  of  the 
oompany  could  sue  him.  In  my  opinion,  they  can 
only  reach  him  through  the  oompany.  Moreover, 
Mr.  Aron  Salomon's  liability  to  indemnify  the  oom- 
pany in  this  case  is,  in  my  view,  the  legal  oonsequenoe 
of  the  formation  of  the  oompany  in  order  to  attain 
a  result  not  permitted  by  law.  The  liability  does 
not  arise  simply  from  the  fact  that  he  holds  nearly  all 
the  shares  in  the  oompany.  A  man  may  do  that  and 
yet  be  under  no  such  liability  as  Mr.  Axon  Salomon 
has  come  under.  His  liability  rests  on  the  purpose 
for  which  he  formed  the  company  and  on  the  way  he 
formed  it,  and  on  the  use  he  made  of  it.    There  are 
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many  small  companies  which  will  be  quite  unaffected 
by  this  decision.  But  there  may  possibly  be  some 
which,  like  this,  are  mere  devices  to  enable  a  man  to 
carry  on  trade  with  limited  liability,  to  incur  debts 
in  the  name  of  a  registered  company,  and  to 
sweep  off  the  company's  assets  by  means  of  deben- 
tures which  he  has  caused  to  be  issued  to  himself  in 
order  to  defeat  the  claims  of  those  who  have  been 
incautious  enough  to  trade  with  the  company  without 
perceiving  the  trap  which  he  has  laid  for  them.  It  is 
idle  to  say  that  persons  dealing  with  companies  are 
protected  by  section  43  of  the  Companies  Act,  1862, 
which  requires  mortgages  of  limited  companies  to  be 
registered  and  entitles  creditors  to  inspect  the 
register.  It  is  only  when  a  creditor  begins  to  fear 
he  may  not  be  paid  that  he  thinks  of  looking  at  the 
register ;  and  until  a  person  is  a  creditor  he  has  no 
right  of  inspection.  As  a  matter  of  fact,  persons  do 
not  ask  to  see  mortgage  registers  before  they  deal 
with  limited  companies,  and  this  is  perfectly  well 
known  to  every  one  acquainted  with  the  actual  work- 
ing of  the  Companies  Acts  and  the  habits  of  business 
men. 

Mr.  Aron  Salomon  and  his  advisers,  who  were 
evidently  very  shrewd  people,  were  fully  alive  to  this 
circumstance.  If  the  Legislature  thinks  it  right  to 
extend  the  principle  of  limited  liability  to  sole  traders 
it  will  no  doubt  do  so,  with  such  safeguards,  if  any, 
as  it  may  think  necessary.  But  until  the  law  is 
changed,  such  attempts  as  these  ought  to  be  defeated 
whenever  they  are  brought  to  light.  They  do 
infinite  mischief ;  they  bring  into  disrepute  one  of  the 
most  useful  statutes  of  modern  times  by  perverting 
its  legitimate  use,  and  by  making  it  an  instrument 
for  cheating  honest  creditors.  Mr.  Aron  Salomon's 
scheme  is  a  device  to  defraud  creditors. 

Agreeing,  as  I  do  in  substanoe,  with  Vaughan 
Williams,  J.,  I  do  not  think  it  necessary  to  investigate 
the  question  whether  the  so-called  sale  of  the  business 
to  the  company  ought  to  be  set  aside.  The  only 
object  of  setting  it  aside  is  to  obtain  assets  wherewith 
to  pay  the  creditors,  and  this  object  can  be  attained 
on  sound  legal  principles  by  the  order  which  he  has 
made.  In  the  event,  however,  of  this  case  going 
further,  I  will  add  that  I  regard  the  so-called  sale  of 
the  business  to  the  company  as  a  mere  sham,  and  that 
in  my  opinion  it  might,  if  necessary,  be  set  aside  by  the 
company  in  the  interest  of  its  creditors,  although  all 
the  shareholders,  such  as  they  were,  knew  of  and 
assented  to  the  arrangement.  They  were  simply 
assisting  Mr.  Aron  Salomon  to  carry  out  his  scheme. 
I  cannot  regard  the  British  Seamless  Paper  Box  Co.'s 
case,  29  W.  B.  690,  17  Ch.  D.  467,  as  an  authority 
against  a  recisrion  of  such  a  transaction.  We  have 
carefully  considered  the  proper  form  of  order  to  be 
made  on  this  appeal,  and  the  order  of  the  court  will 
be  as  follows.  This  court,  being  of  opinion  that  the 
formation  of  the  company,  the  agreement  of  August, 
1892,  and  the  issue  of  debentures  to  Aron  Salomon 
pursuant  to  such  agreement  were  a  mere  scheme  to 
enable  him  to  carry  on  business  in  the  name  of  the 
company  with  limited  liability,  contrary  to  the  true 
intent  and  meaning  of  the  Companies  Act,  1862,  and 
further,  to  enable  him  to  obtain  a  preference  over 
other  creditors  of  the  company  by  procuring  a  first 
charge  on  the  assets  of  the  company  by  means  of 
such  debentures,  dismiss  the  appeal  of  Aron  Salo- 
mon with  costs ;  and,  it  being  unnecessary  to  make 
any  order  on  the  liquidator's  cross-notice  of  appeal, 
discharge  the  order  directing  the  liquidator  to  pay 
costs  of  the  counter-claim  and  give  him  those 
costs. 

Lopfis,  L.J. — This  is  a  case  of  very  great  im- 
portance, and  I  wish  shortly  to  state  my  reasons  for 


ooacuning  in  the  judgment  just  delivered.    I  do  not 

Sropose  to  restate  the  facts  so  fully  and  so  clearly 
etailed  by  Lindley,  L.J.  I  shall  content  myself 
with  shortly  stating  the  impression  they  have  pro- 
duced on  my  mind.  The  incorporation  of  the  com- 
pany was  perfect,  the  machinery  by  which  it  ww 
formed  was  in  every  respect  perfect,  ever  detail  had 
been  observed;  but,  notwithstanding,  the  busman 
was,  in  truth  and  in  fact,  the  business  of  Aron  Salo- 
mon ;  he  had  the  beneficial  interest  in  it ;  the  com* 
pany  was  a  mere  nominis  umbra,  under  cover  of 
which  he  carried  on  his  business  as  before,  securing 
himself  against  loss  by  a  limited  liability  of  £1  per 
share,  all  of  which  shares  he  practically  possessed, 
and  obtaining  a  priority  over  the  unsecured  creditors 
of  the  company  by  the  debentures,  of  which  he  hsd 
constituted  himself  the  holder. 

It  would  be  lamentable  if  a  scheme  like  this  could 
not  be  defeated.  If  we  were  to  permit  it  to  succeed, 
we  should  be  authorizing  a  perversion  of  the  Joint 
Stock  Companies  Act.  We  should  be  giving  vitality 
to  that  which  is  a  myth  and  a  fiction.  The  transaction  ii 
a  device  to  apply  the  maohinery  of  the  Joint  Stock 
Companies  Stock  Act  to  a  state  of  things  never  ©an- 
templated  by  that  Act,  an  ingenious  device  to  obtain 
the  protection  of  that  Act  in  a  way,  and  for  objecto, 
not  authorized  by  that  Act,  and  in  my  judgment  in  a 
way  inconsistent  with  and  opposed  to  its  policy  and 
provisions.  It  never  was  intended  that  the  company 
to  be  constituted  should  consist  of  one  substantial 
person  and  six  dummies,  the  nominees  of  that  person, 
without  any  real  interest  in  the  company.  The  Act 
contemplated  the  incorporation  of  seven  independent 
bond  fide  members,  who  had  a  mind  and  a  will  of 
their  own,  and  were  not  the  mere  puppets  of  an 
individual  who,  adopting  the  machinery  of  the  Act, 
carried  on  his  old  business  in  the  same  way  as  before, 
when  he  was  a  sole  trader.  To  legalize  such  a  trans- 
action would  be  a  scandal.  But  to  what  relief  is  tat 
liquidator  entitled  ?  In  the  circumstances  of  th* 
case  it  is,  in  my  opinion,  oompetent  for  the  court  to 
set  aside  the  sale  as  being  a  sale  from  Aron  Salomon 
to  himself — a  sale  which  had  none  of  the  incidents  of 
a  sale,  was  a  fiction  and,  therefore,  invalid ;  or  to 
declare  the  company  to  be  a  trustee  for  Aron  Salo- 
mon, whom  Aron  Salomon,  the  cestui  que  trustee,  was 
bound  to  indemnify  ;  or  to  declare  the  formation  of 
the  company,  the  agreement  of  August,  1892,  ami 
the  issue  of  the  debentures  to  Aron  Salomon 
to  such  agreement  to  be  merely  devices  to 
him  to  carry  on  business  in  the  name  of  the 
pany  with  limited  liability  contrary  to  the  tma 
intent  and  meaning  of  the  Companies  Act,  1803,  aaa\ 
further,  to  enable  him  to  obtain  a  preference  over 
other  creditors  of  the  company  by  ootaimng  a  fin* 
oharge  on  the  assets  of  the  company  by  means  of  soak 
debentures.  I  am  inclined  also  to  think  that  a  scars 
facias  would  go  to  repeal  the  certificate  of  incorpora- 
tion; but  I  express  no  decided  opinion  on  tit 
point.    The  appeal  will  be  dismissed  with  coats. 

Eat,  L.J.,  stated  the  facts,  and  continued :— B  ha* 
been  argued  that  all  this  was  a  proper  and  legitimate 
proceeding  under  the  Joint  Stock  Companies  Ansa; 
and  that  this  result  is  strictly  right  and  lagsL 
Salomon  wished  to  trade  with  limited  liability,  anal 
the  statutes  enabled  him  to  do  so.  It  does  not 
it  is  argued  if  the  other  six  signatories  of  the 
andum  were  in  fact  trustees  for  him.  The 
not  prevent  that. 

I  dissent  from  this  view  absolutely.    The 
were  intended  to  allow  seven  or  more  _ 
fide  associated  for  the  purposes  of  trade  to  Hnrit 
liability  under  certain  conditions  and  to  b 
corporation.    But  they  were  not  intended  to 
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a  pretended  association  for  the  purpose  of  enabling 
an  individual  to  carry  on  his  own  business  with 
limited  liability  in  the  name  of  a  joint  stock  company. 
The  question — as  was  put  to  counsel  during  the  argu- 
ment—is, whose  was  this  business  in  fact  after  the 
formation  of  the  company  P  There  really  was  no 
attempt  to  deny  that  it  was  the  business  of  Salomon. 
Hie  pretended  sale  to  the  company  was  an  utter 
fiction.  The  company  had  no  funds  or  property 
whatever,  except  what  it  took  under  this  alleged  sale 
sod  £7  payable  on  the  subscription  shares.  It 
borrowed  no  money.  The  £10,000  debentures  were 
iaroed  as  fully  paid  in  part  payment  of  the  nominal 
price.  The  only  security  for  them  was  the  value  of 
the  assets  of  this  business.  The  company  paid 
nothing  to  Salomon  for  the  purchase ;  they  had 
nothing  to  pay  with.  There  was  no  pretence  of  a 
bargain  between  the  oompany  and  Salomon  as  vendor. 
There  was  no  independent  director  to  protect  the 

Emy  in  the  transaction.    In  truth,  there  was  no 
ase  and  sale  at  all.     The  business  remained 
on's.      He 'carried  it  on  in  the  name  of  the 
company. 

a  It  seems  to  me  that  relief  might  be  given  under 
either  alternative  asked  in  the  counter-claim. 

If  the  sale  is  treated  as  void  or  formally  set  aside 
the  debentures  must  be  cancelled,  and,  as  Salomon 
lays  he  received  £20,000  in  cash  from  the  oompany, 
that  and  any.other  sum,  if  any,  which  the  oompany 
paid  to  him  as  part  of  the  price  must  be  repaid  with 
interest  at  4  per  cent.  That  would  amply  provide  for 
the  outside  creditors.  It  was  faintly  suggested  that 
there  had  been  delay  and  that  there  cannot  now  be  a 
institution  of  the  property.  I  do  not  think  delay  can 
be  alleged  while  the  company  was  being  altogether 
nana^ed  and  dealt  with  by  Salomon  himself.  Until 
k  liquidator  was  appointed  in  the  winding  up  the 
ompany  had  no  independent  existence.  The  point 
4  restitution  was  guarded  against  by  the  sale  of  the 
asets  being  made  by  contract  without  prejudice. 

Reliance  was  placed  in  argument  upon  In  re  The 
Witish  Seamless  Paper  Box  Co.  (Limited).  That  was 
,  summons  by  the  official  liquidator  against  four  of 
he  seven  directors  of  the  company  under  section  165 
f  the  Act  of  1862  to  make  tnem  liable  for  misfeas- 
noe  and  breach  of  trust  in  accepting  respectively  35, 
0,  15,  and  15  shares  and  carrying  out  an  agreement 
E  the  27th  of  February,  1875.    These  directors  seem 

>  have  given  value  for  some  of  their  shares.  Some, 
ad  a*  I  understand  those  in  question,  were  allotted 

>  them  by  way  of  bonus.  The  agreement  mentioned 
i  the  summons  of  the  27th  of  February,  1875,  was  an 
greement  made  before  the  formation  of  the  company 
itween  three  persons,  owners  of  certain  patents, 
id  Bennett,  as  trustee  for  the  intended  oompany, 
r  the  sale  to  the  oompany  of  the  patents  and  certain 
achinery  for  £32,000.  The  oompany  was  after- 
arda  formed.  Eight  persons  signed  the  memoran- 
un,  including  the  three  vendors,  seven  of  these 
ght  persons,  including  the  vendors,  were  named 
rectors.  They  all  adopted  the  agreement  and  the 
Kotment  of  shares  which  had  been  made.  But  those 
ght  persons  included  some  who  were  independent 
groans,  and  all  eight  ratified  the  proceedings  which 
e  judge  found  were  perfectly  bond  fide.  Some 
ue  svfterwards  other  persons  became  shareholders. 
ie  Court  of  Appeal,  agreeing  with  the  late  Master 

the  Bolls  (Sir  George  Jessel)  held  that  there  was 
misfeasance,  and  that  the  claim  of  the  liquidator 
led. 

Che  case  differs  from  the  present  materially.  This 
not  a  claim  for  misf easanoe.  The  liquidator  here 
proceeding  on  behalf  of  the  creditors  in  the  name  of 
»  company.'  In  this  case  there  were  no  independ- 
t  directors  or  independent  shareholders.    The  wife 


and  children  of  Salomon  were  mere  trustees  for  him  of 
one  share  each,  and  the  question  is  whether  the 
transaction  can  be  supported  so  as  to  enable  Salomon 
to  defeat  the  creditors  and  appropriate  under  the  de- 
bentures the  assets  to  himself. 

The  learned  judge  has  preferred  the  alternative  of 
treating  the  oompany  as  agent  for  Salomon.  This 
involves  the  invalidity  of  the  sale,  at  least  in  equity. 
If  it  were  valid  the  business  would  not  belong  to 
Salomon.  If  there  is  any  difficulty  in  making 
Salomon  directly  liable  to  the  creditors  on  the  ground 
of  the  oompany  being  his  agent  the  creditors  would 
equally  be  secured  by  treating  the  oompany  as  trus- 
tee for  Salomon.  In  either  view  Salomon  must  in- 
demnify the  company  against  the  debts  and  costs. 
Or  the  Court  might  declare  the  sale  invalid,  set  aside 
the  agreement  and  debentures,  and  order  Salomon  to 
repay  the  £39,000  or  that  sum  less  the  £10,000 
debentures  with  interest.  In  one  or  other  of  these 
modes  tine  company  is  entitled  to  be  indemnified  by 
Salomon  against  the  debentures^and  the  company's 
debts  and  the  costs. 

I  agree  to  the  form  of  order  suggested  by  Lindley, 
L.J. 

Appeal  dismissed. 

Solicitor  fox  the  appellant,^.  Raphael. 

Solicitors  for  the  respondents,  8.  M»  &  T.  B. 
Benson. 


From  Oban.  Div. ) 

(Lindley,  Looes,  [  May  23,  24. 

and  Kay,  L.JJ.)) 

In  re  WooDnr. 
Woodiv  v.  Glass,  (a.) 
Witt— Construction— Specific  contingent   legacy— Bight 
to  intermediate  income— Infant — Maintenance. 
Where  a  legacy  is  severed  from  the  residue  for  the 
benefit  of  a  tenant  for  life  and  remaindermen^    the 
residuary   legatees  cannot  claim  the  income   accruing 
after   the  death  of  the   tenant  for  life,    though   the 
remaindermen  have  not  yet  attained  vested  interests  in 
the  legacy.    Such  intermediate  income  is  applicable  for 
the  maintenance  of  the  remaindermen. 

Kidman  v.  Kidman,  40  L.  J.  Ch.  359,  19  W.  E.  Oh. 
Dig.  4,  approved. 
ftuneaux  v.  Rucker,  W.  N.t  1879,  p.  135,  overruled. 

Appeal  from  North,  J. 

By  his  will,  dated  the  12th  of  October,  1866,  Joseph 
Stewart  Woodin,  after  certain  pecuniary  legacies, 
gave  and  bequeathed  to  his  trustees  certain  leasehold 
property  upon  trust  to  pay  the  rents  to  his  daughter 
Emily  during  her  life,  for  her  sole  and  separate  use, 
without  power  of  anticipation,  and  after  her  death 
to  assign  and  transfer  the  same  to  and  amongst  the 
child  or  children  of  his  daughter  as  she  should  by 
deed  or  will  appoint,  and  in  default  of  such  appoint- 
ment equally  amongst  such  children,  the  shares  of 
sons  to  be  vested  at  the  age  of  twenty-one,  and  of 
daughters  at  that  age  or  marriage.  The  testator 
further  bequeathed  certain  other  leasehold  property 
to  his  trustees  on  precisely  the  same  trusts  for  his 
daughter  Sophia  and  her  children,  and  continued: 
"  Provided  always  that  in  case  either  of  my  said 
daughters  shall  cue  without  leaving  any  child  or  chil- 
dren who  shall  live  to  acquire  a  vested  interest  in 
suoh  messuages  and  premises,  then  I  direct  that  the 
several  messuages  and  premises  hereby  bequeathed 

(a.)  Reported  by  W.  Shalloboss  Goddabd,  Esq., 
Barrister-at-Law. 
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in  trust  for  her  and  her  children  shall  be  held  in 
trust  for  my  surviving  daughter  and  her  children  in 
equal  shares  in  the  same  manner  and  with  the  same 
restrictions  and  limitations  over  as  if  the  same  had 
originally  formed  part  of  the  messuages  and  premises 
hereinbefore  bequeathed  to  my  said  surviving 
daughter." 

After  certain  other  specific  devises  and  bequests, 
the  testator  gave  the  residue  of  his  estate  to  his 
trustees  upon  trust  for  all  his  children  (except  his 
eldest  son,  who  was  provided  for  elsewhere)  who 
should  be  living  at  his  decease  absolutely  in  equal 
shares,  the  share  of  sons  to  vest  at  twenty-one  and 
of  daughters  at  twenty-one  or  marriage. 

The  testator's  daughter  Emily  died  on  the  23rd  of 
October,  1889,  leaving  a  husband,  the  defendant, 
H.  A.  Glass,  and  three  infant  children.  His  daughter 
Sophia  died  on  the  27th  of  August,  1877,  leaving  a 
husband,  the  defendant,  E.  G.  Marsden,  and  one  son, 
an  infant.  Since  the  respective  deaths  of  the  two 
daughters  the  income  of  the  trust  funds  had  been 
accumulated,  with  the  exception  of  £100  per  annum, 
which  in  1881  was  ordered  by  Malms,  V.C,  to  be 
paid  for  the  maintenance  of  the  infant  son  of  Sophia 
Marsden.  Neither  Mrs.  Glass  nor  Mrs.  Marsden  had 
exercised  the  power  of  appointment  by  deed  given  to 
each  of  them  under  the  testator's  will,  but  Mrs. 
Glass  had  exercised  her  power  of  appointment  by 
will. 

Doubts  having  arisen  as  to  who  was  entitled  to  the 
intermediate  income  between  the  deaths  of  the 
tenants  for  life  and  the  vesting  of  the  children's 
shares,  a  summons  was  taken  out  to  determine  the 
question. 

North,  J.,  decided  that  the  rents  of  the  leaseholds 
bequeathed  to  Mrs.  Glass  and  her  children,  with  the 
accumulations,  fell  into  the  residue  until  a  child  of 
Mrs.  Glass  attained  a  vested  interest,  and  were  not 
applicable  for  maintenance.  With  regard  to  the 
leaseholds  bequeathed  to  Mrs.  Marsden  and  her  chil- 
dren, he  did  not  interfere  with  the  axfrfayig  order  of 
Malins,  V.C. 

One  of  the  infant  children  of  Mrs.  Glass  appealed. 

The  defendant,  H.  A.  Glass,  also  gave  notice  of 
appeal,  and  asked  that  the  accumulations  of  the 
"Marsden"  fund  should  fall  into  the  residue, 
except  so  far  as  it  was  affected  by  the  order  of 
Malins,  V.C. 

Buckley,  Q.C.,  and  John  Chester,  for  the  appellant. 
— There  is  here  a  complete  regregation  of  the  lease- 
holds from  the  rest  of  the  testator's  estate.  He  has 
provided  maintenance  clauses  for  every  other  case 
except  this. 

They  referred  to  In  re  Dickson,  Hill  v.  Grant,  33 
W.  R.  511,  29  Oh.  D.  331 ;  In  re  Holford,  Holford  v. 
Holford,  42  W.  R.  563,  [1894]  3  Oh.  30  ;  Furneaux  v. 
Rucker,  W.  N„  1879,  p.  135 ;  In  re  Jeffery,  Burt  v. 
Arnold,  39  W.  R.  234,  fl891]  1  Oh.  671 ;  In  re  Adams, 
Adams  v.  Adams,  41  W.  R.  329,  [1893]  1  Ch.  329 ; 
In  re  Clements,  Clements  v.  PearsaU,  42  W.  R.  374, 
[18941  1  Ch.  665 ;  In  re  Burton,  Banks  v.  Heaven, 
[1892]  2  Ch.  38,  40  W.  R.  Dig.  97 ;  Holmes  v.  PrescoU, 
12  W.  R.  636 ;  Kidman  v.  Kidman,  40  L.  J.  Ch.  359, 
19  W.  R.  Ch.  Dig.  4  ;In  re  Medlock,  Ruffle  v.  Medlock, 
55  L.  J.  Ch.  738,  34  W.  R.  Dig.  87. 

Swinfen  Eady,  Q.C.,  and  Mcthold,  for  the  defendant 
Marsden. 

Vernon  Smith,  Q.C,  and  Rovoden,  for  the  trustees 
of  the  will  and  a  residuary  legatee,  argued  that 
Furneaux  v.  Rucker  was  good  law,  and  referred  to 
Hodgson  v.  Earl  of  Bective,  12  W.  R.  625,  1  H.  &  M. 
376,  10  H.  L.  Cas.  656 ;  and  Holmes  v.  PrescoU. 

JSustace  Smith,  for  the  defendant  Glass. 


Buckley,  Q.C,  replied. 

May  24.— Lindlky,  L.J.— In  this  case  we  We 
considered  the  will  and  the  authorities  that  were 
cited  to  us  yesterday,  and  the  conclusion  at  which  I 
have  arrived  is  that  Mr.  Buckley's  contention  is  well 
founded  and  ought  to  prevail.  The  question  ii 
whether  some  infants  to  whom  some  leaseholds  wen 
left  are  entitled  contingently  to  the  income  of  those 
leaseholds,  so  that  the  court  can  direct  maintmanw 
of  those  infants  out  of  the  income  of  that  pro- 
perty. 

Now  the  will  in  question  is  the  will  of  Joseph 
Stewart  Woodin,  and  he  had  several  children  tor 
whom  he  provided  by  his  wilL  His  daughter  Emily 
was  provided  for  in  this  way.  [His  lordship  read  the 
will  as  above  stated,  and  continued: — ]  Then 
he  bequeaths  other  leaseholds  to  trustees  for  hi 
daughter  Sophia  and  her  children  in  a  sinukr 
way. 

It  appears  that  the  daughter  Emily  died  k 
October,  1889.  She  had  three  children,  and  by  her 
will,  which  was  dated  in  Octobers  1882,  she  appointed 
to  such  of  her  children  as  should  attain  the  acsof 
twenty-one  or  marry.  So  that  the  gift  to  the  child- 
ren, whether  you  look  at  the  will  in  default  of 
appointment  or  whether  you  look  at  the  appointment 
itself,  is  contingent.  Nothing  is  said  here  about  ths 
income  of  these  leaseholds  after  the  death  of  ths 
tenants  for  life,  that  is  to  say,  after  Emily's  desth 
and  Sophia's  death,  nor  is  there  in  the  wul  say 
clause  which  in  terms  relates  to  the  maintenance  of 
the  grandchildren.  There  is  a  clause  in  the  will 
which  refers  to  the  maintenance  of  the  children,  lot 
not  of  the  children  of  these  daughters. 

Under  those  circumstances  the  trustees  have  ap- 
plied for  directions  as  to  whether  they  can  properly 
apply  the  income  of  those  leaseholds  to  the  main- 
tenance of  these  children  who  are  under  age.  It 
appears  that  Malins,  Y.O.,  by  an  order  made  in  1381 
did  direct  the  maintenance  of  one  of  the  children  of 
Sophia  Marsden,  and  there  is  a  point  upon  that  at 
well  as  upon  Emily's  gift. 

Now,  North,  J.,  has  come  to  the  conclusion  thsl 
there  is  no  gift  of  the  inoome  of  these  leaseholds  to 
these  children  when  they  attain  twenty-one,  or  many 
in  the  case  of  daughters,  and  he  has  decided  there- 
fore that  there  can  be  no  maintenance.  He  has  retisd 
very  much  apparently  upon  the  case  of  Furmeaa  v. 
Rucker,  W.  N.,  1879,  135,  which  we  have  had  beta* 
us  before.  All  I  can  say  about  it  is  that  I  do  not  under- 
stand it ;  it  is  not  reported  in  such  a  way  as  to  be  intel- 
ligible to  me.  It  was  decided  upon  principles  oratory 
to  those  which  are  supported  by  the  cases  to  which  I 
will  presently  allude.  Then  I  think  that  /Wasacs 
v.  Rucker  was  wrong.  Now,  in  deaing  with  personal 
property,  whether  leaseholds  or  not,  there  are  three 
oases  which  are  important — viz.,  Kidman  v.  Kidman, 
Re  Medlock,  and  Re  Clements.  Now,  those  three  cssss 
would  seem  to  me  to  lay  down  a  principle  which  ■ 
perfectly  intelligible,  and  which  is  applicable  to  this 
case.  That  principle  is  stated,  I  think,  very  too*- 
rately  in  Theobald  on  Wills,  4th  ed.  p.  153,  and  it 
runs  thus:  "Where  a  fund  is  directed  to  be  invests! 
and  held  by  trustees  upon  certain  trusts,  or  is  other- 
wise directed  to  be  set  apart  from  the  rest  of  ths 
testator's  estate,  it  carries  the  income."  Tien  Kidmm 
v.Kidman  is  abridged  very  accurately:  "Afund  which 
has  been  severed  for  the  benefit  of  a  tenantfor  life  and 
remainderman  carries  the  interest  aocrmngletween  ths 
death  of  the  tenant  for  life  and  the  vesing  in  ths 
remainderman."  Then  Long  v.  Ovenden,  29  W.  K.  704, 
16  Oh.  D.  691,  is  referred  to  as  showug  that  an 
appointed  fund  carries  the  immediate  interim  Nov, 
that  appears  to  me  to  be  an  intelligible  proposition 
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The  testator  has  taken  these  leaseholds,  severed  them 
from  the  rest  of  his  estate,  given  them  to  trustees  for 
the  daughter  and  then  to  her  children  as  she  should 
appoint,  in  terms  which  would  clearly  authorize  a 
payment  of  the  income  of  those  leaseholds  to  the 
children  if  she  chose  to  exercise  it  in  that  way.     In 
her  appointment    she   has    said  nothing    about   a 
gift,  but  it  does  seem  most  extraordinary  to  say 
of  a  will   constructed    like    this    that  it  was   not 
the  intention    of    the    testator    that   her    children 
should   have   the   intermediate    income,    but    that 
the  intermediate   income    must,    by    some   rule  of 
law,  be  treated  as  undisposed  of  and  go  into  the 
residue  until  the  children   attain    twenty-one.     It 
appears  to  me  that  this  case  falls  within  the  principle 
or  those  cases  to  which  I  have  alluded,  and  which 
are  based  on  good  sense,  and  which,  if  they  are  con- 
trary to  Farneaux  v.  Bucket,  must,  I  think,  be  pre- 
ferred to  Furneaux  v.  Backer.    I  do  not  think  that 
the  cases   referred   to    by  Mr.   Vernon    Smith  are 
opposed  to  this  decision.     Holmes    v.  Prescott   and 
Hodgton  v.  Earl  of  Bective,  when  you  come  to  look  at 
them,  do  not  fall  within  the  category  of  oases  to 
which  I  have  been  referring.     It  would  be  quite  con- 
trary to  the  intention  of  the  testator,  to  be  fairly 
gathered  from  the  mode  in  which  he  has  dealt  with 
this  particular  fund,  those  leaseholds,  to  say  that  the 
children  are  not  to  have  the  income,  and  that  the 
income  cannot  be  applied  to  their  maintenance  so 
tag  as  they  are  minors. 

Therefore  I  think  that  the  decision  of  North,  J.,  in 
this  case  must  be  reversed,  and  the  proper  alteration 
must  be  made. 

Lopes,  L.J. — I  entirely  agree.  We  are  dealing 
with  leaseholds,  and  I  know  no  ground  on  which,  in 
i  case  like  this,  leaseholds  stand  in  a  different  position 
from  other  personal  property. 


he  three  cases  to  which  reference  has  been  made, 
ia.,  Kidman  v.  Kidman,  In  re  MeoUock,  and  In  re 
foments,  and  applying  that  principle  I  oome  to  the 
onclusion  that  the  decision  of  the  learned  judge 
slow  was  wrong,  and  ought  to  be  reversed. 
In  the  present  case  I  feel  quite  dear  that  by  so 
ring  we  are  carrying  out  the  intention  of  the  testa- 
r.  The  case  of  Furneaux  v.  Bucker  was  cited,  and 
m  said  that  the  principle  involved  in  that  case  is 
fferent  from  the  principle  involved  in  the  three 
tses  to  which  I  have  referred.  All  I  can  say  is  that 
have  great  difficulty  in  understanding  the  decision 
Furneaux  v.  Bucker,  and  if  the  principle  contained 
that  case  is  not  reconcilable  with  the  principle 
stained  in  the  oases  to  which  I  have  referred,  I 
not  agree  with  the  case  of  Furneaux  v.  Bucker. 

Kay,  Hi.  J. — I  have  come  to  the  same  conclusion 
on  this  particular  will.  There  is  no  doubt  that  a 
tttngsnt  specific  bequest  of  chattels  real  or  of  per- 
nlty,  not  being  residuary  personalty,  where  the 
gect-matter  of  the  gift  is  not  directed  to  be  set 
irt  from  the  rest  of  the  estate  will  not  carry  the 
srmediate  income.  Those  in  effect  are  the  words 
d  by  Mr.  Theobald  in  the  last  edition  of  his  book 
>.  146,  and  he  cites  Holmes  v.  Prescott,  Guthrie  v. 
Irtmd,  31  W.  B.  285,  22  Ch.  D.  573,  and  the  oase 
Ight  ▼.  Warren,  4  De  G.  &  8m.  367.  Now  Guthrie 
Yalrond  most  certainly  supports  very  distinctly^  that 
anient,  and  if  we  had  got  here  nothing  but  a  cem- 
ent bequest  of  chattels  real  which  were  not 
3ted  to  be  set  apart  from  the  rest  of  the  estate,  the 
rmediate  income  would  not  pass. 
it  ft  haa  been  held  for  a  very  long  time  past  that 
re  a  fund  ifl  directed  to  be  invested  and  held  by 


trustees  upon  certain  trusts  or  otherwise  directed  to 
be  set  apart,  it  does  carry  income. 

The  real  question  is,  What  is  the  construction  of 
this  will  F  By  this  will  are  these  leaseholds,  which 
were  given  specifically  to  trustees  upon  trust,  one  set 
as  to  one  of  his  daughters,  and  after  her  death  as  she 
should  appoint  among  her  children,  and  in  default  of 
appointment  to  the  children,  vesting  at  twenty-one, 
or  in  case  of  daughter's  marriage,  or  are  they  not 
severed  from  the  bulk  of  the  testator's  personal  estate  ? 
If  tney  are,  the  rule  applies.  If  they  are  not  then 
any  intermediate  income  till  the  contingency  arises 
between  the  death  of  the  tenant  for  fife  and  the 
vesting  in  the  children  of  that  tenant  for  life  would 
fall  into  the  residue. 

Now  what  better  indication  could  you  possibly  have 
of  setting  apart  property,  so  as  not  to  form  part  of 
the  bulk  of  the  testator's  estate,  than  giving  it  speci- 
fically to  trustees  upon  trust  for  one  tenant  for  life, 
and  then  giving  to  that  tenant  for  life  power  to  deal 
with  everything,  principal  and  income,  from  the 
moment  of  her  own  death,  and  then,  in  default  of  her 
doing  so,  giving  the  capital  to  her  children  who  shall 
attain  twenty-one.  True  it  is  a  contingent  gift  to 
these  children,  but  if  the  whole  thing  has  been 
separated  from  the  bulk  of  the  testator's  personal 
estate,  then  there  is  no  ground  for  saying  that  the 
intermediate  income  between  the  death  of  the  tenant 
for  life,  and  the  vesting  in  the  children  of  the  tenant 
for  life  remains  part  of  the  residue. 

The  oase  of  Kidman  v.  Kidman  is  valuable,  because 
there  the  very  same  thing  occurred,  and  it  was  held 
that  a  fund  which  had  been  severed  for  the  benefit  of 
a  tenant  for  life  and  remainderman  did  carry  the 
interest  accruing  between  the  death  of  the  tenant  for 
life,  and  the  vesting  in  the  remainderman.  Here  you 
have  got  exactly  the  same  state  of  things.  I  cannot 
possibly  see  how  this  case  can  be  distinguished  from  the 
case  to  which  reference  has  been  made,  or  from  the 
principle  which  has  been  laid  down  for  a  long  time  as 
governing  questions  of  this  kind  as  to  the  disposition 
of  the  intermediate  income. 

Really  the  only  oase  which  strikes  me  as  being 
contrary  to  this  view  is  the  case  of  Furneaux  v.  Bucker, 
which  has  been  brought  before  us.  Now  I,  speaking 
for  myself,  venture  to  protest  against  a  case  of  that 
sort  being  treated  as  an  authority.  All  I  can  say  is 
that  if  it  did  decide  something  which  goes  directly 
contrary  to  the  rule  laid  down  in  some  of  the  previous 
cases  it  cannot  be  treated  as  a  good  authority.  I 
therefore  hope  that  Furneaux  v.  Bucker  will  not  be 
cited  again  as  an  authority  for  anything,  because  I 
do  not  think  anybody  can,  from  the  investigation 
which  has  been  made  of  it  really  understand  upon 
what  principle  that  case  was  decided. 

Therefore,  I  think,  with  deference  to  the  learned 
judge  in  the  court  below  he  has  followed  what  he 
supposed  to  be  the  decision  in  Furneaux  v.  Bucker, 
and  has  rather  gone  against  the  current  of  authority 
which  has  laid  down  very  clearly  an  intelligible  rule, 
and  which  applies  to  this  case,  and  which  would  have 
led  him  to  a  different  conclusion. 

Therefore,  I  think  that  the  decision  of  the  learned 
judge  in  the  court  below  must  be  reversed,  and  I  agree 
in  saying  that  is  the  proper  conclusion  to  oome  to  in 
this  case. 

Ldtdley,  L.J.— The  form  had  better  be  this: 
"  Declare  that  the  rents  and  profits  of  the  testator's 
leasehold  estate  devised  in  trust  for  the  testator's 
daughter  Emily  and  her  children  from  the  death  of 
the  said  Emily  until  a  child  should  attain  twenty-one, 
or  being  a  daughter  marries,  are  with  the  accumula- 
tions thereof  applicable  to  the  maintenance  of  the 
infant  defendant  Joseph  Glass,  and  the  other  infant 
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children,  if  any."    And  the  same  with  regard  to  the 
Marsdens. 

Appeal  allowed. 

Solicitors  for  the  appellants,  T.  W.  Mitchell. 

Solicitors  for  the  respondents,  Torr,  Gribble,  Oddie, 
A  Sinclair. 


Jfctgf)  Court  of  ghurttce. 

TTatmme  v.  JARHAK.  (a.) 

Married  woman  —  Release  of  reversionary  interest  — 
Election. 

A  covenant,  by  a  woman  married  in  1873,  to  release 
a  reversionary  life  interest  under  her  marriage  settle- 
ment is  not  binding  even  when  contained  in  a  separation 
deed;  and  the  receipt  by  her  of  an  annuity  under  the 
separation  deed  for  a  number  of  years  does  not  raise  any 
case  of  election. 

Greenhill  v.  North  British  and  Mercantile  Insur- 
ance Co.,  42  W.  R.  91,  [1893]  3  Ch.  474,  discussed. 

Adjourned  summons. 

By  a  settlement  dated  the  6th  of  May,  1873,  made 
before  the  marriage  of  Johnson  Harle  and  Louisa 
Patrick,  certain  land,  shares  in  ships  and  policies  of 
assurance  were  conveyed  and  assigned  to  trustees 
upon  trust  for  sale  and  conversion  and  to  pay  the 
dividends  and  income  and  the  profits  of  the  ships 
until  sale  to  the  said  Johnson  Harle  during  the  joint 
life  of  himself  and  Louisa  Patrick,  and  after  the  death 
of  either  of  them  to  the  survivor  during  his  or  her 
life  with  an  ultimate  remainder  in  the  events  that 
happened  to  the  children  of  Johnson  Harle  by  a 
former  marriage  who  being  sons  or  a  son  attained  the 
age  of  twenty-one  years  or  being  daughters  or  a 
daughter  attained  that  age  or  married. 

The  marriage  was  solemnized  on  the  7th  of  May, 
1873.  On  the  8th  of  August,  1874,  a  petition  for 
judicial  separation  was  presented.  On  the  11th  of 
March,  1875,  an  agreement  of  compromise  was  made 
in  accordance  with  the  terms  of  which  a  separation 
deed  was  executed  on  the  30th  of  June,  1875,  by 
which  Mrs.  Harle  covenanted  to  release  her  reversion- 
ary life  interest  under  the  settlement  and  any  rights 
she  might  have  in  Mr.  Harle*  s  property,  and  Mr. 
Harle  agreed  to  secure  her  an  annuity  of  £220  per 
annum,  to  be  reduced  in  oertain  events  to  £150.  All 
the  children  of  the  former  marriage  of  Mr.  Harle 
attained  the  age  of  twenty-one  years.  On  the  30th 
of  July,  1875,  the  petition  for  judicial  separation  was 
dismissed  upon  the  terms  agreed.  In  June,  1880,  Mr. 
Harle  became  bankrupt  and  on  the  10th  of  August, 
1891,  he  died.  Until  his  death  the  income  of  the 
settlement  funds  was  paid  to  Mrs.  Harle  in  satisfaction 
pro  tanto  of  her  annuity. 

On  the  16th  of  October,  1891,  a  draft  release  was 
sent  Mrs.  Harle,  but  she  refused  to  release  her  life 
interest  under  the  settlement. 

This  summons  was  taken  out  by  the  ohildren  of  the 
former  marriage  to  decide  whether  Louisa  Harle  was 
bound  by  the  covenant  to  release  the  reversionary  life 
interest. 

Oatey,  for  the  plaintiffs,  said  that  the  covenant  was 
binding :  OahiU  v.  CahiU,  31  W.  B.  861,  8  App.  Gas. 
420.    Even  if  it  was  not  binding  at  the  beginning  it 


(a.)  Reported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


became  so  owing  to  subsequent  events :  Barrow  ?. 
Barrow,  6  W.  B.  714,  4  K.  &  J.  423.  A  married 
woman  may  elect,  and  that  without  a  deed  acknow- 
ledged. Until  1878  the  lady  received  the  whole 
annuity,  and  since  that  date  she  received  the  whole 
income  of  the  trust  funds.  In  1881  the  annuity 
became  reduced  to  £150.  The  release  was  a  proper 
one  and  in  accordance  with  the  covenant. 

He  cited  Wilder  v.  Piggott,  31 W.  B.  377,  22  Ch.  D. 
263,  and  In  re  Eodson,  42  W.  B.  531,  [1894]  2  Gb. 
421. 

Wheeler,  for  another  of  the  children  of  the  first 
marriage,  cited  Wall  v.  Rogers,  18  W.  B.  203,  L.  B.9 
Eq.58. 

Archibald  Brown,  for  the  widow  and  the  trustees  of 
the  settlement. — The  interest  of  the  widow  was  not 
extinguished.  A  wife's  reversionary  interest  cannot 
be  dealt  with  by  her  even  with  the  sanction  of  the 
oourt:  Purdew  v.  Jackson,  1  Buss.  1.  Hie  Drroroe 
Court  did  not  sanction  the  terms  of  settlement,  bat 
only  the  dismissal  of  the  petition.  [He  referred  to 
Beaton  v.  Beaton,  36  W.  B.  865,  13  App.  Cas.  61; 
Stamper  v.  Barker,  5  Madd.  157 ;  and  CaktU  t. 
CahUU]  As  the  separation  deed  was  never  acknow- 
ledged it  was  void  and  could  not  be  confirmed. 

Oatey  replied. 

Cur.  ado.  wBL 

May  29.— North,  J.— The  real  question  bstwm 
the  parties  is  whether  after  the  death  of  the  husband 
his  estate  was  entitled  to  the  reversionary  life  intsnA 
of  the  wife.  If  the  husband's  estate  was  entitled  it 
was  said  that  life  interest  was  charged  by  vntoe  of 
the  deed  securing  the  annuity.  I  do  not  think  the  life 
interest  is  within  the  terms  of  the  deed,  as  it  is 
entirely  outside  the  settlement,  and  if  the  hnsbaaFi 
estate  is  entitled  at  all  it  is  in  virtue  of  the  execution 
of  the  deeds  by  the  husband  and  wife.  Then  it  *■! 
said  that  the  life  interest  was  continued  for  the  par- 
pose  of  giving  a  security  to  the  wife  for  the  anubfy 
after  the  husband's  death,  but  if  this  had  baa 
intended*  nothing  would  have  been  easier  than  to  »J 
so ;  there  would  nave  been  a  declaration  that  ate 
the  death  of  the  husband  the  trustees  should  staai 
possessed  of  the  income  in  trust  to  pay  the 
to  the  wife  during  her  life.  Moreover,  the 
of  clause  6  of  the  separation  deed  as  to  the  life 
of  the  wife  being  absolutely  extinguished  is  i 
tent  with  any  intention  to  keep  it  alive  for  any  pet* 
pose  whatever.  It  seems  to  me  quite  clear  tf  '  '*^ 
effect  of  what  was  done  was  to  absolutely  ert 
the  life  interest,  even  as  between  the  husband 
children  of  the  first  marriage.  The  oai 
Jacobs,  24  W.  B.  947,  3  Ch.  D.  703,  has  not  beam 
successfully  distinguished  by  Mr.  Brown.  Tlie  esfl^ 
nearest  to  this  is  Fuller  v.  Fuller,  Cro.  Eliz.  421 

The  next  question  is  whether  the  wife  could  aa 
this  reversionary  interest  in  personalty.     Thee 
cited  on  that  point,  subject  to  the  question  of  < 
tion,  seem  to  me  to  be  conclusive.    Stamper  v.  Bsfi 
was  in  its  facts  very  like  this  case;    WaU  v. 
is  very  difficult  to   understand,    for   the  hi 
having   first   of   all   refused  to  allow  his  w 
elect,  afterwards  consented  to  her  doing  so. 
case  of  Robinson  v.  Wheelwright,  4f.  B.  427,  t 
G.  M.  &  G.  535,  throws  a  great  deal  of  light  upon 
point.    Then  there  is  in  CahiU  v.  OahiU  a  very  i 
haustive  judgment  by  Lord  Selborne  as  to  the  posH 
of  husbands  and  wives  as  regards  their  power  tool 
tract  with  one  another  on  a  compromise  upon  a  sep 
tion.    There  is  the  later  case  of  Seatonv*  Saafomw 
shows  that  the  approval  of  the  compromise  by 
Divorce  Court  would  not  help  the  matter,  **JH"lfr 
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teems  to  me  the  court  merely  stayed  proceedings  on 
the  petition  by  consent. 

There  are  many  oases  in  which  it  has  been  stated 
that  a  married  woman  might  be  bound,  by  reason  of 
her  having  oommitted  a  fraud,  but  that  is  not  sug- 
gested here* 

As  to  confirmation,  the  interest  was  reversionary 
until  the  husband's  death,  and  if  the  wife  could  not 
bind  her  interest  by  the  separation  deed  she  had  no 
power  to  bind  it  during  the  husband's  life.  Since  the 
husband's  death  in  1891  I  cannot  find  any  confirma- 
tion by  her. 

Then  as  to  the  alleged  election  by  the  wife,  Section 
t.  Beaton,  as  Lord  Macnaghten  pointed  out  in  his 
judgment,  was  not  a  case  of  election  at  all.  It  was 
said  that  Barrow  v.  Barrow,  Wilder  v.  Piggott,  and 
other  cases  show  that  a  wife  can  elect :  In  re  Hodson 
has  also  been  relied  upon,  and  GreenhiU  v.  North 
British  and  Mercantile  Insurance  Co.,  42  W.  B.  91, 
[1893]  3  Ch.  1474,  before  Stirling,  J.,  where,  though 
the  facts  were  very  different,  the  learned  judge  does 
seem  to  have  oome  to  the  conclusion  that  a  woman  by 
her  acts  bound  a  reversionary  interest  in  personalty 
while  covert 

In  the  present  case  I  do  not  find  that  Mrs.  Harle 
ever  was  in  a  position  to  elect  according  to  the  strict 
legal  view  of  election — she  never  did  choose  between 
two  different  things,  having  the  power  to  do  either  of 
them.  She  was  clearly  barred  to  the  knowledge  of 
all  parties  from  dealing  with  her  reversionary  interest 
at  that  time,  and  therefore  her  reversionary  interest  is 
not  bound  by  the  agreement  then  made. 

Solicitors,  Close  A  Co.  ;  Creeke  A  Hornby-Pater,  for 
Patrick  A  Son,  Durham. 


SSS;-}  M™h»;  April*. 

HUHTEB  V.  DOWUNG.  (a.) 

Partnership  —  Assets  —  Interest  of  deceased  partner — 
Goodwill. 

One  partner  died  while  negotiations  were  pending  for 
the  sale  of  business  premises  to  a  railway  company.  By 
the  partnership  deed  the  share  of  a  deceased  partner 
was  to  be  taken  at  the  value  out  upon  it  by  the  last 
balance-sheet,  and  in  the  past  balance-sheets  there  was  no 
mention  of  goodwill. 

Held,  that  in  taking  the  accounts  the  deceased  partner 
must  be  credited  with  a  share  of  the  premises,  plant, 
Ac,  at  the  price  subsequently  paid  for  them  by  the 
railway  company,  but  that  his  estate  was  not  entitled  to 
any  share  of  the  sum  paid  for  goodwill. 

Summons  to  vary  chief  clerk's  certificate. 

A  partnership  deed  dated  the  31st  of  March,  1884, 
and  made  between  Edmund  Dowling,  Edwin  Shel- 
ton  Pinchin,  Edward  Arthur  Johnson,  and  Charles 
Edward  Dowling,  provided  for  the  taking  of  ac- 
counts on  the  31st  of  March  in  each  year,  and  that 
in  the  event  of  the  death  or  retirement  of  any  part- 
ner the  amount  of  his  share  and  interest  should  be 
taken  at  the  amount  standing  to  his  credit  in  the  last 
annual  balance  sheet  which  should  have  been  signed 
before  his  death. 

The  material  provisions  of  the  partnership  deed  are 
foQy  set  out  in  41  W.  B.  390. 

On  the  16th  of  June,  1890,  notice  to  treat  for  part 
of  the  premises  at  St.  George's-in-the-East  was  served 
on  the  partnership  by  the  London  and  Blaokwall 
Bsilway  Go. 

(a.)  Reported  by  G.  B.  Hamilton,  Esq.,  Barrister- 
at-Law. 


In  August,  1890,  notice  was  served  on  the  railway 
company  by  the  partnership  requiring  the  company 
to  take  all  those  premises,  which  notioe  was  acceded 
to  by  the  company,  and  in  December,  1890,  a  claim 
was  made  by  the  partnership  on  the  company  for 
£28,000.  Negotiations  ensued,  which  were  not  con- 
cluded at  the  date  of  the  death  of  E.  A.  Johnson  on 
the  10th  of  April,  1891.  E.  A.  Johnson's  will,  ap- 
pointing the  plaintiff  Hunter  his  executor  was  proved 
on  the  6th  of  July,  1891.  The  negotiations  finally 
resulted  in  the  purchase  of  the  whole  of  the 
premises  at  St.  George's-in-the-East  for  £19,000. 

By  an  agreement  dated  the  30th  of  July,  1891, 
the  railway  company  agreed  to  purchase  for  £19,000 
the  leaseholds,  together  with  all  the  machinery, 
plant,  &c.,  and  it  was  agreed  that  this  sum  should 
include  compensation  for  all  damage  to  industry 
which  might  be  sustained  by  the  vendors  in  respect  of 
loss  of  trade  and  goodwill,  expenses  of  removal, 
and  for  any  other  damage  or  injury  whatsoever. 

The  plaintiff  on  the  8th  of  September,  1891,  sued 
the  surviving  partner  for  an  account  of  the  partner- 
ship dealings  down  to  the  31st  of  March,  1891,  and 
claimed  that  in  taking  such  account  the  £19,000  paid 
by  the  railway  company  should  be  included  in  the 
assets.  Bomer,  J.,  neld  that  the  account  for  the 
partnership  year  immediately  preceding  the  death 
must  be  taken,  and  the  deceased  partner's  share 
determined  thereby  (41  W.  B.  390,  [1893  J  1  Ch.  391), 
and  his  judgment  was  affirmed  by  the  Court 
of  Appeal  (42  W.  B.  107,  [1893]  3  Ch.  212). 

An  order  was  made  by  consent  on  the  13th  of  June, 
1893,  to  take  the  accounts  in  chambers,  and  the 
following  October  the  defendants  lodged  their 
accounts,  estimating  the  value  on  the  31st  of  March, 
1891,  of  the  plants,  fixtures,  &o.,  at  £3,000  the 
leaseholds  at  £100,  and  making  no  allowance  for 
goodwill. 

In  February,  1894,  the  plaintiff  delivered  a  sur- 
charge, claiming  to  have  the  leaseholds  valued  at 
£5,500,  and  the  plant  and  goodwill  at  the  amounts 
set  against  them  respectively  in  the  revised  claims  of 
the  16tb  of  March,  1891. 

The  chief  clerk  allowed  the  surcharge  of  £4,904  in 
respect  of  the  value  of  the  leasehold  premises, 
£3,744  6s.  8d.  in  respect  of  the  plant,  fixtures, 
&c.,  and  £5,495  in  respect  of  the  goodwill. 

Cozens- Hardy,  Q.C.,  and  J.  M.  Stone,  in  support 
of  the  summons  said  that  nothing  ought  to  have 
been  allowed  for  goodwill :  Steuart  v.  Gladstone,  27 
W.  B.  512 ;  10  Ch.  D.  626.  The  leaseholds  were  held 
at  a  rack  rent,  and  had  never  been  treated  by  the 
partners  as  of  any  value.  There  was  no  binding  con- 
tract with  the  railway  company  at  the  date  of  John- 
son's death,  and  the  price  was  not  fixed  until  the 
30th  of  July,  1891.  The  railway  company  was  not 
bound  to  take  over  the  plant  and  fixtures :  Btebbing 
v.  Metropolitan  Board  of  Works,  19  W.  B.  73,  L.  B. 
6  Q.  B.  37. 

Bwinfen  Body,  Q.C.,  and  Eve,  for  the  respondent, 
said  that  in  Steuart  v.  Gladstone  the  goodwill  was 
not  able  to  be  realized  as  there  was  no  sale.  The 
notice  to  treat  coupled  with  an  agreement  as  to  price 
constituted  a  contract :  Harding  v.  Metropolitan  Mail- 
way  Co.,  20  W.  B.  321,  L.  B.  7  Ch.  App.  154.  The 
company  was  bound  to  take  the  plant  and  fixtures : 
Gibson  v.  Hammersmith  Railway  Co.,  11  W.  B.  299. 

Stone  replied. 

North,  J.,  said  that  the  chief  clerk  was  right  as  to 
the  leasehold  interest,  plant,  fixtures,  &&,  but  wrong 
as  to  the  goodwill.  The  question  was,  What  was  the 
portion  of  the  parties  on  the  31st  of  March  and  the 
10th  of  April,  1891  f     The  negotiations  would  not 
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have  gone  off  altogether  because  the  firm  could  have 
compelled  the  railway  company  to  take  the  premises 
under  the  counter  notice.  In  April  the  parties  had 
practically  settled  terms.  It  was  known  what  would 
nave  to  be  paid  on  the  one  side  and  received  on  the 
other,  and  there  was  as  good  a  contract  as  if  one  had 
been  signed.  The  courts  having  decided  that  the 
account  was  to  be  made  up  as  on  the  31st  of  March, 
1891,  the  value  of  the  leasehold  interest,  having 
regard  to  the  price  agreed  to  be  paid  for  it  by  the 
railway  oompany,  must  be  included.  Similarly  the 
plant,  fixtures,  &c.,  must  be  valued  in  the  light  of 
the  amount  realized  for  them,  for  Gibson  v.  Hammer- 
smith Railway  Go.  showed  that  the  railway  oompany 
was  bound  to  take  plant,  fixtures,  machinery,  &c., 
with  the  building. 

The  goodwill  was  on  a  totally  different  footing. 
Under  the  partnership  deed  the  interest  of  a  deceased 
partner  was  to  be  taken  at  the  value  put  upon  it  in 
the  last  balance-sheet,  and  in  none  of  the  earlier 
balance-sheets  was  there  any  mention  of  goodwill. 
Steuart  v.  Gladstone  showed  that  it  was  rightly 
excluded.  It  was  said  that  there  was  a  special  reason 
for  including  it,  because  it  had  been  sold  to  a  railway 
company.  The  £19,000  had  not  been  received  at 
Johnson's  death,  but  a  value  might  be  put  upon  the 
things  agreed  to  be  sold,  having  regard  to  the 
arrangement  for  sale.  But  for  the  purposes  of  a 
balance-sheet,  the  goodwill  was  not  to  be  valued  at 
all,  and  therefore  its  price  could  not  be  included. 
It  was  said  that  the  value  of  the  goodwill  ought  to 
be  added  to  the  value  of  the  leaseholds,  but  the 
parties  were  bound  by  the  apportionment  of 
March,  1891.  It  was  also  contended  that  the 
deceased  partner  had  an  interest  in  the  goodwill  prior 
to  the  3 lit  of  March,  1891,  but  under  the  partnership 
articles  that  interest  passed  to  the  surviving  partners 
upon  his  death. 

Solicitors,  Stones,  Morris  &  Stone;  Gush,  Phillips, 
Walters  &  Williams. 


June  20. 


Chan.  Div.   ) 
Stirling,  J.  ) 

In  re  Maskbll  and  Goldfinch's  Contract,  (a.) 

Vendor  and  purchaser  —  Gavelkind  —  Enfeoffment  by 
infant — Insufficient  consideration. 

Where  a  vendor's  title  to  gavelkind  lands  is  derived 
from  a  conveyance  and  enfeoffment  of  the  said  lands 
respectively  made  by  adults  and  infants,  and  where  the 
said  transaction  shows  on  the  face  of  it  that  the  infants 
did  not  receive  a  proper  proportion  of  the  purchase- 
money  paid  in  respect  thereof,  a  purchaser  from  the 
vendor  cannot  be  compelled  to  accept  such  tide. 

This  was  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874,  to  determine  whether  or  not  the 
vendor  under  a  contract  for  the  sale  of  certain  real 
estate  made  between  George  Maskell  of  the  one  part 
and  Edward  Goldfinch  of  the  other  Jpart,  and  dated 
the  24th  of  October,  1894,  had  shown  such  a  title  as 
the  purchaser  could  be  compelled  to  accept.  The 
property,  the  subject  of  the  sale,  was  situate  in  Kent, 
and  was  of  gavelkind  tenure,  and  was  until  the  28th 
of  August,  1892,  vested  in  one  Richard  Henry  Carr, 
who  died  intestate  on  that  date,  leaving  a  widow  and 
three  sons  him  surviving.  Two  of  these  said  three 
sons  were  infants. 

According  to  the  custom  of  gavelkind,  the  three 

(a.)  Reported  by  Arthur  Morton,  Esq.,  Barrister- 
at-Law. 


sons,  on  the  death  of  their  father,  became  equally 
entitled  to  the  property  subject  to  the  dower  to  the 
widow. 

On  the  20th  of  November,  1893,  the  widow  and  the 
eldest  of  the  three  sons  aforesaid,  as  beneficial  ownsn 
conveyed  by  deed  their  respective  shares  and  interests 
in  the  property  to  the  present  vendor,  and  in  the  said 
deed  it  was  recited  that  the  widow  and  her  three  sou 
had  agreed  with  the  present  vendor  for  the  sale  to 
him  of  the  said  property  for  the  sum  of  £750.  that 
two  of  the  said  three  sons  were  still  infants,  and  thai 
it  had  therefore  been  agreed  that  they  should  convey 
their  sh&res  of  the  property  by  customary  feoffment!, 
that  the  purchase-money  (t.e.,  £750)  had  bean 
apportioned  as  to  £375  to  the  widow  and  as  to  £121 
to  the  eldest  son,  and  the  said  conveyance  was 
expressed  to  be  made  in  consideration  of  these  said 
sums  paid  to  the  widow  and  the  eldest  son  aforesaid. 
Of  the  two  infants,  one  was  over  and  one  was  unds 
the  age  of  fifteen  at  the  date  of  the  contract,  audit 
was  arranged  that,  as  soon  as  the  younger  of  the  two  j 
attained  that  age,  they  should  assure  their  shares  to 
the  plaintiff  by  feoffment,  which  was  duly  effected  os 
the  5th  of  December,  1893,  by  charters  of  enfeaf-  j 
ment  under  the  custom  of  gavelkind,  the  conoderar 
tion-money  in  each  case  being  £125.  , 

On  the  24th  of  October,  1894,  the  vendor  agreed  j 
to  sell  the  said  property  to  the  purchaser,  who  mads 
the  following  requisition :—-" Upon  what  basis  wm^ 
the  purchase-money  apportioned  by  the  oonveyanoii 
of  the  20th  of  November,  1893,  and  the  feoffments  & 
the  5th  of  December,  1893  ?    Mrs.  Ruth  Obit's  dower 
would  only  consist  of  a  moiety  for  life  while  chute 
and  unmarried.      Upon    what    principle    does  sstj 
receive  a  moiety    of  the   purchase- money  P "     Vst  I 
answer  to  this  requisition  was  as  follows :  "  It  iw 
so  decided  at  the  express  desire  of  the  sons  who  wishsij 
to    deal  liberally  with    their    mother."       The  tarn 
younger  sons   were  still  infants  at  the  date  of  tstj 
issue  of  the  writ  and  would  not  be  of  age  for 
years.      They  and  their  mother  had  gone  to  T 
where  they  resided.     The  purchaser  refused  to 
the  vendor's  title,  on  the  ground  that  the  widow 
received  more  of  the  purchase-money  than  she 
entitled  to,  and  that  the  consent  of  the  infants  ** 
was  not  binding  and  might  be  withdrawn  on 
attaining  their  majority. 

This  summons  was  taken  out  by  the  vendor, 
sought  a  declaration  that  the  fee  simple  in  the  si 
of  the  two  infants  in  the  property  m  question 
been  conveyed  to  and  absolutely  vested  in  him 
vendor)  by  the  charters  of  feoffment  aforesaid 
the  liveries  of  seisin  in  accordance  therewith. 

Gatey,  for  the  summons. — The  infants  were  end 
by  customary  law  to  convey,  and  having  dons  l 
submit  the  matter  cannot  now  be  questioned.  1 
full  value  of  the  property  was  paid  by  the  purohs 
under  the  conveyance,  and  it  is  not  the  duty  of 
purchaser  to  see  that  the  money  is  properly 
tioned.  The  law  on  the  subject  is  summer 
Davidson's  Precedents  in  Conveyancing,  4th  i 
vol.  2,  pt.  1,  pp.  244  and  245.  Robinson 
kind,  3rd  ecL,  p.  277,  suggests  that  an  infant* 
convey  otherwise  than  for  value,  but  Wilson  m 
note  on  the  same  page  doubts  whether  that  va 
correct  The  court,  however,  ought  not  to  in 
into  the  adequacy  of  the  consideration  when 
the  infant  has  sold.  ^Strung,  J.— It  may  be 
the  infants  have  a  hen  for  the  halanne  of  the  I 
which  they  ought  to  have  received.]  That  k 
objection  as  to  conveyance,  not  as  to  title.  I 
I  have  the  legal  estate,  and  can  make  a  good  tide. 

Tanner,  for  the  purchaser.— This  is  a 
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under  a  custom,  and  must  be  construed  strictly . 
The  custom  is  based  on  commercial  convenience,  but 
the  infant  most  not  be  imposed  upon  (4  Bac.  Abridg., 
7th  ed.,  p.  49).  Here,  clearly,  the  infants  have  been 
imposed  upon,  as  the  mother  took  more  than  her 
share  of  the  purchase-money.  Hence  I  should  be 
liable  to  a  claim  by  the  infants  on  their  attaining  their 
majority. 

Qatey,  in  reply. — The  books  do  not  define  the 
amount  of  the  consideration  to  which  the  infant  is 
entitled,  they  merely  say  that  there  must  be  valuable 
consideration. 

Stirling,  J.,  after  stating  the  facts,  continued : — 
In  my  judgment  the  requisition  of  the  purchaser 
is  well  founded.  The  question  for  me  to  decide 
is  whether  or  not  the  purchaser's  obieotion  is 
valid,  and  it  seems  to  me  that  it  is.  The  ques- 
tion ii  one  of  gavelkind  law,  and  such  points  do 
not  arise  very  often.  Counsel  have  put  before  me 
extracts  from  Davidson's  Precedents  in  Conveyancing, 
which  state  the  law  applicable  to  the  subject,  and 
they  have  asked  me  to  decide  the  matter  on  that 
bans,  they  being  content  to  accept  the  statements  in 
question  as  {correct.  I  see  no  reason  why  those 
statements  snould  not  be  accepted,  so  far  as  they  are 
material,  as  a  correct  statement  of  the  law.  It  is 
Ibere  laid  down :  "  Every  one  of  the  age  of  fifteen 
nars  holding  or  claiming  to  hold  any  lands  in  gavel- 
bud  may  give  (by  way  of  sale}  his  land  of  which  he 
■  seised  as  lawfully  and  freely  as  any  other  person 
rf  the  age  of  twenty-one  years  his  foreign  tenures, 
■nich  are  held  by  knight's  service."  "The  later 
^solutions  and  practioe  have  added  the  following 
•asonahle  and  proper  restrictions  to  this  customary 
jjenation: — that  it  must  be  by  feoffment,  and  the 
tray  of  seisin  must  be  propria  manu  of  the  infant, 
nd  not  by  the  letter  of  attorney,  nor  does  the 
nstom  extend  to  any  other  conveyance  or  assurance, 
or  it  shall  be  taken  strictly  .  .  ."  "  It  is  said 
bat  the  custom  extends  only  to  sales  for  a  valuable 
9DBideration,  it  must  be  evidenced  by  a  deed  or 
triting  signed  by  the  infant's  own  hand,  and  at  the 
me  ox  the  feoffment  the  infant  must  be  in  the  actual 
Dssession  of  the  land."  "  It  would  seem  that  an 
tfant,  as  he  cannot  execute  a  release,  cannot  give  a 
ilid  receipt  for  the  purchase-money ;  for  the  general 
sactice  is  to  add  to  the  memorandum  of  livery  of 
lain  an  attestation  that  the  consideration-money  was 
lid  to  the  infant  instead  of  indorsing  a  receipt  for 
,  .  .  .  but  although  a  purchaser  may,  without 
rsonal  risk,  pay  the  money  to  the  infant,  it  is  often 
tvisable,  for  the  infant's  sake,  that  the  purchaser 
ould  require  it  to  be  invested  in  the  funds  in  the 
sues  of  trustees,  or  even  in  the  infant's  name,  until  he 
twin  twenty-one,  and  usually  there  is  no  difficulty 
prevailing  on  the  vendor  to  adopt  this  course. 

>  this  statement  of  the  law  must  be  added  the  state- 
Sit  in  Bacon's  Abridgement  which  has  been  read  to 

>  by  the  learned  counsel.  "  The  liberty  of  selling 
m  allowed  at  the  age  of  fifteen  for  the  convenience 
1  necessity  of  commerce,  which,  in  these  small 
Med  snares,  was  absolutely  necessary,  yet  it  was 
xwed  under  such  limitations  and  restrictions  that 
t  infant  could  not  be  wronged  or  imposed  upon ; 
lefore  an  infant  that  sells  must  have  a  valuable 
isideration,  because  otherwise  it  is  a  plain  sign  that 
was  defrauded." 

Tow  it  is  contended  that  on  the  facts  of  the  case 
re  is  evidence  that  the  infants  have  been  wronged 
i  imposed  upon.    I  think  that  that  is  established. 

>  mother  took  one-half  of  the  purchase-money, 
ch,  on  the  face  of  the  matter,  is  clearly  more  than 
was  entitled  to.  It  is  further  said  that  the  mother 
,  the  guardian  of  the  infants,  and  was  in  a  fidu- 


ciary position  in  regard  to  them.  That  makes  the 
matter  worse.  That  being  so,  it  seems  to  me  that 
the  infanta  are  entitled  under  the  contract  to  a  greater 
share  of  the  purchase-money  than  they  have  received, 
and  they  cannot  release  their  rights  thereunder  until 
they  are  twenty-one  and  in  full  possession  of  all  the 
facts.  I  think,  therefore,  that  the  vendor  has  not 
made  out  such  a  title  as  a  purchaser  can  be  compelled 
to  accept,  because  it  is  possible  that  when  the  infants 
attain  twenty-one  they  may  assert  some  claim  with 
respect  to  the  purchase- money  received  by  their 
mother.  Therefore  I  think  the  requisition  is  well 
founded. 

I  make  a  declaration  that  the  purchaser's  requisi- 
tion has  not  been  sufficiently  complied  with,  and  I 
order  the  vendor  to  pay  the  costs  down  to  the  present 
hearing,  but  reserve  liberty  to  him  to  apply  in  case 
he  can  make  out  a  good  title.  I  also  give  the  pur- 
chaser liberty  to  apply,  in  all  respects,  as  if  he  had 
taken  out  a  summons  himself. 

Solicitors,  J.  E.  &  B.  Scott,  for  Scott  <k  Warhurst, 
Heme  Bay;  Moon,  Qibbs,  &  Moon. 


Q.  B.  Div.  )  Mav  ^ 

(Day  and  Wright,  JJ.)  J  ****  30' 

Wilson  {Petitioner)  v.  Ingham  and  Others,  (a.) 

Election  petition — Validity  of  election — Name  on  ballot" 
paper  of  person  not  a  candidate — Sufficient  votes  given 
to  influence  result — Negligence  of  returning  officer — 
Liability  to  cost*— Ballot  Act,  1872  (35  &  36  Vict.  c. 
33),  «.  13. 

The  name  of  a  person  who  had  been  duly  nominated 
as  a  candidate  at  an  election  of  urban  district  coun- 
cillors, but  who  had  withdrawn  his  candidature,  was 
put  on  the  ballot-papers  by  the  mistake  of  the  returning 
officer's  clerk,  ana  such  person  had  received  a  number  of 
votes  sufficient,  if  given  to  the  other  candidates,  to  have 
influenced  the  result. 

Hdd,  that  the  election  was  void,  as  not  being  in  ac- 
cordance with  the  provisions  of  the  Ballot  Act,  1872. 
In  such  a  case  there  is  no  general  rule  exempting  a 
returning  officer  from  liability  to  pay  costs  for  the 
consequences  of  his  negligence. 

Case  stated  by  order  of  Day,  J. 

On  the  17th  of  December,  1894,  an  election  of  urban 
district  councillors  was  held  for  the  west  ward  of  the 
urban  district  of  Kirkleatham,  in  the  county  of  York 

On  the  5th  of  December,  1894,  the  returning  officei 
(the  respondent,  Matthew  Dodds),  pursuant  to  rule  8 
of  the  Urban  District  Councillors"  Election  Order, 
1894,  caused  to  be  made  out  and  published  a  statement 
containing  the  names,  places  of  abode,  and  descrip- 
tions of  the  persons  nominated  as  urban  district 
councillors  for  the  east  and  west  wards,  which  state- 
ment included  the  name  of  James  Meek,  who  had 
been  duly  nominated  both  for  the  east  and  the  west 
ward. 

After  the  publication  of  this  statement,  and  on  the 
same  day,  Mr.  Meek,  within  the  time  prescribed  by 
rule  9  of  the  said  order,  withdrew  his  name  as  a 
candidate  for  the  west  ward,  leaving  his  nomination 
for  the  east  ward  to  stand. 

Rule  10  of  the  first  schedule  of  the  Ballot  Act,  1872 
is  not  expressly  made  applicable  to  elections  of  urban 
district  councillors  by  the  Urban  District  Councillors' 
Election  Order,  1894,  and  unless  such  rule  is  otherwise 
applicable,  no  duty  was  imposed  by  statute  upon  the 

(a.)  Reported  by  Sir  Shebston  Bakeb,  Bart,  Bar- 
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_  officer  to  give  public  notice  of  the  with- 
drawal of  any  candidate. 

On  the  8th  of  December,  1894,  pursuant  to  rule  15 
of  the  said  order,  the  returning  officer  caused  to  be 
published  a  notice  of  poll  containing  the  names  of  the 
candidates  for  the  east  and  west  wards,  in  which  the 
name  of  Mr.  Meek  appeared  as  that  of  a  candidate 
for  the  east  ward  only.  The  names  of  the  candidates 
for  the  west  ward  appearing  on  the  notioe  of  poll 
were  those  of  the  petitioner  and  the  respondents 
Ingham  and  Hikeley,  and  also  of  Kyle,  Bobson,  and 
Scott. 

Printed  copies  of  this  notioe  of  poll,  to  the  number 
of  about  ninety,  were  posted  up  throughout  the 
district,  about  twenty-four  being  posted  up  in  the 
West  Ward. 

The  name  of  Mr.  Meek  was  inadvertably  printed 
on  the  ballot  paper  used  at  the  election  for  the  west 
ward.  The  draft  of  the  ballot  papers  was  prepared 
by  the  managing  clerk  of  the  returning  officer,  who 
had  had  previous  experience  in  election  matters,  from 
the  nomination  papers  already  published.  The  proof 
of  the  ballot  papers  when  received  from  the  printer 
was  examined  and  approved  by  the  clerk,  who  over- 
looked the  fact  that  Mr.  Meek  had  withdrawn  his 
candidature.  The  returning  officer  was  not  aware 
until  immediately  before  the  commencement  of  the 

S]]  that  the  ballot-papers  included  the  name  of  Mr. 
eek. 

The  returing  officer  acted  as  presiding  officer  for 
the  west  ward  at  the  election,  and  informed  many 
of  the  voters  when  handing  them  their  ballot  papers 
that  Mr.  Meek  was  not  a  candidate  for  election,  and 
that  his  name  appeared  on  the  ballot  papers  by  mis- 
take, but  no  further  or  other  notice  of  the  withdrawal 
of  Mr.  Meek  was  given  to  voters  by  the  returning 
officer,  and  on  counting  the  votes  34  votes  were  given 
for  Mr.  Meek. 

The  result  of  the  polling  was  declared  as  follows : — 
Scott,  243  votes;  Bobson,  235;  Ingham,  132; 
Hikeley,  129;  Wilson  (the  petitioner),  128;  and 
Meek,  34. 

The  returning  officer  declared  Scott,  Bobson,  and 
the  respondents,  Ingham  and  Hikeley,  duly 
elected. 

The  petitioner  then  presented  an  election  petition, 
alleging  that  the  election  was  not  conducted  in 
accordance  with  the  principles  of  the  Ballot  Act, 
1872,  and  the  Local  Government  Act,  1894,  and  the 
Urban  District  Councillors'  Order,  1894,  and  that  the 
respondents  Ingham  and  Hikeley  were  not  duly 
elected  by  a  majority  of  lawful  votes. 

The  question  now  was  whether  the  election  of  the 
respondents  Ingham  and  Hikeley  was  void. 

S.  H.  Day,  for  the  petitioner,  was  stopped. 

L.  Coward,  for  the  respondents. — Even  though 
there  has  been  a  mistake  or  non-compliance  with  the 
forms,  8uoh  mistake  or  non-compliance  did  not  affect 
the  result  of  the  election,  and  therefore,  by  section  13 
of  the  Ballot  Act,  1872,  the  election  is  not  invalid. 
There  was  nothing  to  show  that  the  result  was 
affected  by  the  mistake.  The  notioe  of  poll  was  cor- 
rect, and  this  was  extensively  posted  up  in  the 
district.  The  returning  officer  had  no  duty  imposed 
upon  him  of  removing  the  name  from  the  ballot 

Saper  of  a  candidate  duly  proposed,  and  his  mistake 
oes  not  render  the  election  void,  either  at  common 
law  or  under  the  Ballot  Act :  Woodward  v.  Sarsons, 
L.  B.  10  C.  P.  733,  23  W.  B.  Dig.  78.  What  was  done 
was  a  mere  inadvertence,  which  did  not  affect  the 
result  and  which  consequently  does  not  invalidate  the 
election. 

Bonsey,  *or  the  returning  officer,  one  of  the  re- 
spondents. 


DAY,  J. — I  am  of  opinion  that  this  petition  mint 
be  allowed,  on  the  ground  that  this  election  has  not 
been  carried  out  according  to  the  Act  of  Parliament 
The  name  of  a  person  who  had  withdrawn  his  candi- 
dature was  put  on  the  ballot  papers,  and  the  public 
were  therefore  invited  to  vote  for  him.  I  think  there- 
fore the  election  was  void. 

Wright,  J. — I  am  of  the  same  opinion.  The 
difference  between  the  candidates  was  very  alight; 
in  one  instance  the  difference  is  three  and  in  another 
case  one.  It  is  impossible  for  us  to  say  that  the 
result  may  not  have  been  affected  if  Mock's  name  hid 
not  appeared  on  the  ballot  papers.  By  the  principlei 
of  the  common  law,  as  applied  to  the  Ballot  Act,  the 
election  was  void,  and  was  no  election  at  alL  Then 
was  no  election  at  all  at  common  law,  and  then  vie 
not  a  good  election  under  the  Ballot  Act,  which 
requires  the  ballot  papers  to  contain  the  namei 
of  candidates  only,  and  therefore  the  election  wai 
void. 

On  the  question  of  costs. 

Bonsey,  for  the  returning  officer. — The  returns*; 
officer  ought  not  to  be  made  to  pay  costs  here.  The 
mistake  was  the  mistake  of  his  managing  clerk,  who 
had  had  an  experience  of  over  twenty  years  in  each 
cases  and  was  therefore  a  person  fully  qualified  is 
deal  with  the  matter.  The  returning  officer  ought 
not  to  have  been  made  a  party  to  the  petition,  m, 
under  section  88  of  the  Municipal  Corporations  Aot, 
1882,  he  can  be  made  a  party  only  when  his  oondacft 
is  complained  of,  that  is,  where  there  is  wilful  nrit- 
oonduct :  Harmon  v.  Park,  29  W.  B.  750,  6  Q.  B.  D. 
323.  The  returning  officer  gets  no  remuneration  far 
services;  he  has  a  difficult  position,  and  ought  to bi 
made  liable  only  for  actual  misconduct.  There  k  not 
a  single  case  where  an  order  has  bean  made  ardensf 
a  returning  officer  to  pay  costs:  Davie*  v.  I**1 
Kensington,  22  W.  B.  707,  L.  B.  9  C.  P.  720;  Tk 
Hackney  case,  2  O'M.  &  H.  77  ;  The  Drogheda  **t 
0*M.  &  H.  201. 

Day,  J. — On  general  principles  which  apply  aot 
merely  to    private   litigation   Dut    also  to 
petitions,  the  aggrieved  person  must,  as  a  w 
rule,  get  his  costs,  and  therefore  the  petitioner  hat* 
prima  facie  entitled  to  his  costs.    Against  whom  a  It 
to  get  them  P    If  I  were  merely  to  consider  the  arjt* 
ment  put  forward  for  the  returning  officer  I 
give  costs  against  him,  as  it  would  be  of  the 
danger  to  society  if  it  were  believed  that  r 
officers  should  never  be  liable  to  pay  costs  for 
negligence.    No  such  doctrine  has  existed,  and  I 
to  protest  against  any  such  doctrine  as  that 
officers  are  not  liable  for  the  consequences  of 
negligence.    The  mistake,  however,  in  this  ease 
without  any    gross  carelessness.       There  was 
stantial  negligence,  but  on  taking  into 
how  the  mistake  arose,  that  it  was  the  mistake  of 
clerk  who  was  perfectly  trustworthy,  I  think  that 
order  to  pay  costs  ought  to  be  made  against 
returning  officer.    The  other  respondents  must] 
costs. 

Weight,  J. — I  agree. 

Petition  allowed  with  costs  ;  no  costs  against  refers! 
officer. 

Solicitors  for  the  petitioner,  Bel/rage  £  Ck,  I 
Bainbridge  A  Barnley,  Middlesbrough. 

Solicitors  for  the  respondents,  Sharpe,  Ptottr* 
Co.,  for  M.  B.  Dodds,  Stockton-on-Tees. 
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GUABDIANS  OF  SOULOOATES  V.  HULL  DOCKS  Co. 

Hull  Docks  Co.  v.  Guabdians  of  Soulooatbs.  (a.) 

Poor  rate— Rateable  value— Docks— -Docks  in  two  or 
more  parishes  —  Principle  of  assessment — Statutory 
prohibition  as  to  use  of  part  of  undertaking. 

Where  a  system  of  docks  or  other  undertaking  extends 
into  several  parishes,  the  proper  method  of  ascertaining 
the  rateable  value  is  by  the  " parochial  principle*9 
whenever  it  can  be  applied— Le.t  by  ascertaining  what 
are  in/act  the  profits  tamed  by  each  part  of  the  system 
by  the  particular  hereditaments  in  each  parish.  The 
principle  of  first  ascertaining  the  rateable  value  of  the 
whole  of  an  undertaking  and  then  dividing  that  value 
among  the  several  parishes  in  proportion  to  the  area  in 
each  parish  is  only  to  be  resorted  to  in  cases  of  necessity. 

Decision  of  the  Court  of  Appeal,  42  W.  R.  595, 
[1894]  2  Q.  B.  69,  affirmed. 

Should  nn  undertaking  be  forbidden  by  statute  from 
receiving  certain  tolls  for  the  use  of  a  portion  of  its 
property ,  it  should  only  be  assessed  in  respect  of  that 
portion  having  regard  to  the  existence  of  the  statutory 
prohibition:  London  County  Council  v.  Erith,  42 
W.  R.  330,  [1893]  A.  C.  562,  63  L.  J.  M.  G.  9,  ex- 
plained on  this  point. 

Decision  of  the  Court  of  Appeal  reversed. 

Original  and  cross-appeals  from  the  Court  of  Appeal 
(Lord  Halsbury,  and  Lopes  and  Kay,  L.JJ.)  reported 
12  W.  R.  595,  [1894]  2  Q.  B.  69,  where  the  special  case 
is  set  out.  The  facts  are  given  in  Lord  HersohelTs 
judgment. 

In  the  second  appeal  Lord  Halsbury  had  dissented. 

Balfour  Browne,  Q.C.,  and  JR.  Cunningham  Glen,  for 
the  appellants  to  the  original  appeal. — A  rateable 
property  must  be  assessed  as  a  whole.  The  parochial 
principle  cannot  be  applied :  Reg.  v.  Hull  Dock  Co.,  18 
Q.  B.  325 ;  Reg.  v.  South  Staffordshire  Waterworks  Co., 
U  W.  B.  242,  16  Q.  B.  D.  359 ;  North  and  South- 
Western  Junction  Railway  Co.  v.  Brentford  Assessment 
Committee,  35  W.  B.  640,  18  Q.  B.  V.  740 ;  Mersey 
Ducks  and  Harbour  Board  v.  Overseers  of  Liverpool, 
20  W.  B.  827,  L.  B.  7  Q.  B.  643,  and  21  W.  B.  913, 
L  B.  8  Q.  B.  445,  were  cited  or  referred  to. 

Bosanquet,  Q.C.,  and  J.  R.  V.  Marchant,  for  the  re- 
spondents, were  not  heard. 

Bosanquet,  Q.C.,  and  J.  R.  V.  Marchant,  for  the 
appellants  in  the  cross  appeal. — The  case  is  governed 
by  AUrincham  Union  v.  Cheshire  Lines  Committee, 
15  Q.  B.  D.  597,  34  W.  B.  Dig.  136. 

Balfour  Brown,  Q.C.,  and  R.  Cunningham  Glen,  for 
the  respondents. 

Lord  Hebsobell,  L.C.—  These  are  two  cross 
appeals,  the  parties  to  the  appeals  being  the  Guar- 
dians of  the  Poor  of  the  Sculooates  Union  and  the 
Dock  Company  of  Kingston-upon-Hull.  The  first 
appeal  raises  the  question  as  to  the  principle  which 
ought  to  be  applied  in  the  assessment  of  docks  be- 
to  and  occupied  by  the  Kingaton-upoii- Hull 
which  are  in  different  parishes.  The  dock 
company  are  the  owners  and  occupiers  of  a  number  of 
docks.  Some  of  these  docks,  and  some  only,  are  in 
the  appellants'  parish.  The  appellants  maintain  that 
the  proper  method  of  ascertaining  the  rateable  value 
of  the  docks  in  their  parish  is  to  ascertain  what  are 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-Law. 


the  earnings  of  the  whole  dock  system,  what  is  the 
expenditure  necessary  to  produce  those  earnings, 
then  having?  arrived  in  that  way  at  the  profits  earned 
by  the  dock  company  upon  the  whole  of  their  system, 
to  distribute  those  earnings  amongst  the  different 
docks  in  proportion  to  the  water  area  in  the  particular 
parishes.  The  respondents  assert  that  this  is  not  the 
proper  mode  of  arriving  at  the  rateable  value,  that 
the  proper  method  is  to  ascertain  what  are,  in  f aot, 
the  profits  earned  by  each  part  of  the  system,  by  the 
particular  hereditament  in  each  parish,  and  that  the 
profits  thus  earned  by  the  hereditament  in  the  par- 
ticular parish  enable  you  to  arrive  at  the  rateable 
value. 

The  only  question  left  to  the  court  is  the  choice 
between  those  two  methods.  I  say  this  because 
there  have  been  some  criticisms  addressed  to  your 
lordships  upon  the  details  of  the  method  adopted  and 
contended  for  on  the  part  of  the  respondents.  I  do 
not  think  that  your  lordships  are  in  a  position  to 
deal  with  such  questions  as  those,  because  really  the 
form  in  which  the  case  is  stated,  and  the  question 
left  for  the  court  leaves  only  a  choice  between  the 
appellants*  method  or  principle,  and  the  respondents' 
method  or  principle.  If  the  respondents'  method  or 
principle,  speaking  broadly,  be  the  correct  one,  then 
it  seems  to  me  to  be  impossible  to  give  judgment  for 
the  appellants,  even  if  there  has  not  been  complete 
accuracy  or  propriety  in  the  working  out  of  that 
method.  No  doubt  some  of  the  criticisms  upon  the 
method  employed  by  the  respondents  were  properly 
addressed  to  your  lordships  by  the  learned  counsel  for 
the  appellants,  because  they  were  designed  to  show 
that  it  was  impossible  to  arrive  at  any  satisfactory 
result  by  the  adoption  of  the  respondents'  principle  or 
method,  and  that  therefore  you  were  driven  to  adopt 
the  appellants'  principle  or  method. 

Looking  at  the  matter,  apart  from  any  authority, 
I  take  certain  propositions  to  be  absolutely  clear. 
First,  that  you  are  to  ascertain  the  rateable  value  of 
a  hereditament  in  a  particular  parish  by  regarding 
that  hereditament,  and  ascertaining  what  that  here- 
ditament would  let  for  in  its  then  condition,  such  as 
it  then  is,  to  a  tenant  from  year  to  year.  There  are 
no  doubt  oases  in  which  it  is  impossible  to  deal  with 
the  hereditament  found  in  a  particular  parish  by 
itself.  It  is  not  such  as  to  be  capable  of  being  let  to 
anybody  by  itself;  its  only  value  is  as  part  of  a 
system  or  undertaking.  In  that  case,  although  of 
course  you  have  to  ascertain  the  rateability  of  that 
particular  hereditament  in  that  parish,  it  is  impossible 
for  you  to  arrive  at  its  true  rateable  value,  except  by 
regarding  the  entire  system  and  asking  what  a  tenant 
from  year  to  year  would  give  for  it,  considered  as  a 
part  of  that  system.  Of  course  the  question  what  he 
would  give  for  it  from  year  to  year  as  a  part  of  that 
system  involves  the  consideration  of  the  whole 
system,  and  the  earnings  and  profits  made  by  the 
whole  system,  and  some  distribution  of  them  among 
the  various  parts  which  make  up  that  system.  But 
the  present  case  is  really  not  one  of  that  description 
at  all.  The  question  is  as  to  the  amount  at  which 
certain  docks  ought  to  be  rated,  which  would  have  a 
rateable  value,  if  the  whole  of  the  rest  of  the  dock 
system  were  extinguished  to-morrow,  they  would 
still  be  docks,  and  be  capable  of  being  used  as  docks ; 
and  certainly  a  tenant  from  year  to  year  would  be 
willing  to  pay  a  rent  for  them  as  docks.  They  are 
capable  of  consideration,  and  their  rateable  value  is 
certainly  capable  of  conception  without  any  referenoe 
to  the  general  undertaking,  as  a  part  of  which  in  fact 
they  are  at  present  used. 

What  has  therefore  to  be  determined  is  what  a 
tenant  from  year  to  year  would  give  for  these 
particular  docks,   and   the  parishes  are  no  doubt 
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entitled  to  insist  that  in  making  that  inquiry  yon 
have  here  a  subject-matter  which  has  an  enhanoed 
Talue  by  reason  of  its  adaptation  to  a  commercial 
purpose,  that  you  are  not  merely  to  rate  it  as  so 
many  square  feet  of  water  or  land,  but  that  you 
are  to  rate  a  dock,  and  the  question  is  what  a  tenant 
from  year  to  year  would  give  for  that  dock.  Now  I 
cannot  think  that  where  you  have  a  system  of  docks 
of  different  dimensions,  adapted  to  different  purposes, 
in  a  different  local  situation,  although  the  distance 
between  them  may  not  be  great,  they  are  to  be 
regarded  as  a  homogeneous  whole,  such  as  that  the 
earnings  of  the  whole  if  distributed  according  to  the 
water  area  will  properly  give  the  earnings  of  every 
part.  It  does  not  follow  that  the  larger  the  dock  the 
greater  would  be  its  profits,  because  you  cannot 
consider  the  matter  independently  of  all  the  considera- 
tions to  which  1  have  alluded,  in  adaptability  to 
a  particular  trade,  its  local  situation,  and  other 
circumstances. 

It  seems  to  me,  therefore,  that  theoretically  the 
method  contended  for  by  the  appellants  is  the 
wrong  one.  I  quite  feel  the  force  of  the  arguments 
they  have  addressed  to  your  lordships — very  able 
arguments — with  a  view  of  showing  that  although  it 
may  not  be  theoretically  accurate,  it  is  the  best  prac- 
tically measure  of  the  value  of  a  dock  in  a  particular 
parish.  That  was  the  conclusion  arrived  at  by  the 
Court  of  Queen's  Bench  in  Reg.  v.  Hull  Dock  Co., 
but  there  all  the  learned  judges  admitted  that  it  was 
not  the  plan  which  ought  to  be  adopted  if  you  were 
able  to  ascertain  what  were  the  earnings  of  the  docks 
in  the  particular  parishes,  that  you  only  resorted  to 
it  from  necessity  because  it  was  not  possible  to 
ascertain  the  earnings  of  the  particular  docks  and  so 
arrive  at  the  rateable  value. 

At  a  later  date  the  case  of  the  Mersey  Docks  v. 
Liverpool  came  before  the  oourts,  and  the  Court  of 
Queen's  Bench,  differently  constituted,  no  doubt, 
from  the  court  which  decided  the  Hull  Dock  case, 
held  that  the  method  which  had  been  sanctioned  in 
the  Hull  Docks  case  was  not  to  be  applied  in  the  case 
of  the  Liverpool  and  Birkenhead  Docks.  The  learned 
judges  there  came  to  the  conclusion  that  the  method 
whioh  the  Queen's  Bench  had  pronounced  theoreti- 
cally inoorrect,  but  only  practically  employed  because 
it  was  impossible  otherwise  to  arrive  at  the  rate- 
able value,  was  a  wrong  one :  and  they  considered 
that  there  was  no  real  difficulty  in  arriving  sub- 
stantially at  the  true  result  by  looking  to  see  what 
proportion  of  the  dock  earnings  was  attributable  to  a 
particular  part  of  their  dock  system,  dependent  as 
that  would  be  upon  the  amount  of  traffic  which  went 
to  one  set  of  docks  as  compared  with  another.  In 
the  Hull  case  Lord  Campbell,  in  the  course  of  the 
argument,  suggested  that  the  question  would  have 
been  the  same  if  the  docks  had  not  been  altogether 
on  the  Humber,  but  had  been  some  on  the  Humber, 
and  some  on  the  Tyne.  That  was  the  very  question 
or  the  sort  of  question  which  had  to  be  considered 
in  the  Mersey  Docks  case,  except  that  the  docks  were 
on  the  same  river,  but  the  river  there  was  a  mile 
broad.  But  between  the  Mersey  Docks  case  and  the 
case  now  before  your  lordship,  I  am  unable  to  see  the 
slightest  distinction.  If  we  decide  this  case  as  the 
appellants  ask  us  to  do  we  inevitably  overrule  the 
Mersey  Docks  case.  I  am  not  prepared  to  do  so.  I 
think  the  decision  in  the  Mersey  Docks  case  was  right, 
and  I  am  quite  ready  myself  to  adhere  to  it  in  all 
respects. 

It  is  argued  that  in  the  present  case  the  vossels  pay 
the  dock  company  for  the  use  of  the  whole  docks, 
because  they  may  go  into  any  dock  they  please ;  and 
in  many  cases  they  go  into  more  than  one  dock, 
namely  into  one  to  load  and  in  another  to  unload. 


That  is  perfectly  true,  but  it  seems  to  me  none,  the  lea 
that  you  do  substantially  arrive  at  what  is  earned  at  s 
a  particular  dock  by  ascertaining  what  vessels  go  then 
whether  it  be  to  load  or  to  unload.  No  doubt  it  ia  per- 
fectly true  that  if  the  business  of  the  dock  company 
were  so  conducted  that  they  purposely  diverted  traffic 
into  one  dock  which  otherwise  would  have  come,  wen 
the  convenience  of  the  ship  alone  considered,  into  an- 
other dock,  and  so  centralized  the  traffic  in  one  or  man 
docks  and  denuded  the  others  of  the  traffic,  then  the 
number  of  vessels  loading  or  unloading  in  particnlat 
docks  would  no  longer  indicate  the  capacity  for  earn- 
ing of  the  various  docks.  To  follow  the  method 
adopted  by  the  respondents  would,  no  doubt,  then 
lead  to  a  wrong  result.  But  there  is  no  snchoaw 
made  here  at  all.  There  are  no  facts  found  in  the 
case  pointing  to  the  conclusion  that  the  distribution 
of  the  traffic  amongst  the  docks  is  regulated  by  any- 
thing else  except  the  convenience  of  the  puhuo  and 
the  suitability  of  the  docks  to  the  particular  traffic; 
whether  by  reason  of  locality,  appliances  ox  otherwise. 
Therefore  I  see  no  reason  to  suppose  that  the  diatri- 
bution  of  the  traffic  is  not  really,  as  matters  at  present 
stand,  an  indication  of  what  is  the  earning  capacity 
of  the  docks  respectively.  ^ 

That  being  so,  I  do  not  think  there  is  any  difficulty 
in  applying  the  principle  which,  even  in  the  flsl 
case,  was  said  to  be  the  sound  principle  if  it  wen 
capable  of  application.  No  doubt  you  cannot  arxrre 
at  an  absolutely  accurate  result  whatever  principle 
you  adopt;  that  I  freely  admit;  you  oan  only, at 
the  utmost,  roughly  approximate  to  it ;  but  I  think 
that  you  are  more  likely  to  approximate  to  it  sod 
that  you  can  feel  confidence  that  you  will 
approximately  reach  the  true  result  by  adopting  the 
method  contended  for  by  the  respondents;  Wtuta* 
on  the  other  hand,  the  method  contended  for  by  the 
appellants  seems  to  me  to  have  an  inherent  rice 
which  will  almost  inevitably  lead  you  wrong  in  tk* 
great  majority  of  cases,  though,  in  a  certain  number 
of  cases  no  doubt,  you  might  thereby  reach  the  sane 
conclusion. 

It  was  said  that  one  of  these  docks  was  party  m 
one  parish  and  partly  in  another,  and  that  there  70s 
were  driven  to  take  the  water  area.  I  quite  agree 
that  there  are  some  other  oases  where  either  As 
water  area  or  some  method  of  that  sort  must  be 
applied,  because  you  are  dealing  with  expenditure  or 
receipts  which  cannot  be  attributed  to  a  paitboeler 
part  of  the  system,  but  which  must,  in  some  way  of 
another,  be  spread  over  the  whole. 

There  is  one  other  point  which  I  ought  to  notisa 
It  is  said  that  the  method  employed  by  the 
respondents  takes  no  account  of  the  use  of  some  of 
these  docks  as  means  of  passage  from  one  dockts 
another,  which  is  part  of  the  facility  of  the  dock  lor 
which  the  total  payment  by  a  vessel  which  uses  tws 
docks,  and  a  third  for  the  purpose  of  panging  from  est 
to  the' other,  is  made.  No  such  point  seems  to  m 
be  raised  in  a  manner  which  will  enable  it  to 
decided  in  this  case.  That  is  what  I  have  called 
of  the  details  connected  with  the 
method  of  proceeding,  but  it  involves  no  ^  m 
There  is  no  doubt  that  in  such  a  case  a  part  of  flM 
payment  made  by  the  vessel  is  made  for  the  ooej 
venience  of  passing  through  the  intermediate  *  * 
but,  of  course,  if  you  were  to  take  frond  the  pa] 
a  certain  sum  in  respect  of  that  passage  you  ' 
would  diminish  pro  tanio  what  would  be  alloted  tot! 
docks  in  which  the  ship  loaded  and  unloaded,  audi 
is  by  no  means  clear  that  by  omitting  this  all 
you  do  not  arrive,  having  regard  to  the  chance 
traffic,  at  much  the  same  result  as  you  would  if  . 
were  to  take  it  into  account.  That  depends  upon 
extent  to  whioh  the  vessels  go  from   one  dock 
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another,  and  between  what  docks  that  traffic  flows. 
But  I  think  it  unnecessary  to  say  more  upon  that 
point,  because  it  is  not  really  now  before  your  lord- 
ships. All  that  this  House  has  at  present  to  do  is  to 
decide  between  two  rival  methods,  and  to  determine 
which  of  them  is  the  correot  one.  I  do  not  think  I 
need  trouble  your  lordships  further  upon  this  point. 
For  the  reasons  which  1  have  given  I  think  the 
judgment  appealed  from  must  be  affirmed. 

Cboss  Appeal. 

The  point  raised  in  the  cross  appeal  is  an  entirely 
different  one.  Along  the  wharves  of  the  dock 
company  there  run  oertain  tram  or  railway  lines. 
They  are,  of  oourse,  part  of  the  wharf  or  dock 
system,  and  being  in  the  same  occupation  there  has 
not  to  be  a  separate  rating  of  the  railway  or  tram 
line.  The  existence  of  that  railway  or  tram  line  is 
simply  an  incident  of  the  wharf  or  quay,  audits 
existence  is  to  be  taken  into  account  in  rating  the 
wharf  or  quay.  .  You  do  not  rate  that  piece  or 
strip  of  land  upon  which  the  rails  rest 
separately  from  the  wharf  or  quay  along  which  they 
ran;  it  is  all  one  rateable  hereditament  rated  to- 
gether. Now,  of  oourse,  in  taking  into  account  the 
earnings  of  the  dock  company,  the  railway  accom- 
modation forms  one  of  the  elements  from  which 
those  earnings  proceed.  But  for  those  railway  lines 
traffic  would  not  come  so  readily  to  the  docks ;  ships 
could  not  be  so  readily  loaded  or  discharged,  and 
fewer  ships  probably  would  come  there.  The  oonse- 
qnenoe  is  that  those  railway  lines  no  doubt,  by  their 
existence,  promote  and  augment  the  earnings  of  the 
dock.  Well,  so  far  their  enhancement  of  the  value 
of  the  land,  that  is  to  say  the  increase  of  value  which 
the  wharves  have  in  respect  of  those  lines  being  upon 
them  instead  of  their  being  absent,  is  taken  into 
account,  and  is  necessarily  involved  in  the  considera- 
tion of  what  the  docks  are  earning. 

But  it  is  said  that  in  addition  to  that  these  railways 
might  earn  for  the  docks  a  larger  sum,  and  that  all 
the  earnings  which  now  flow  into  that  exchequer 
might  be  received,  and  in  addition  to  that  something 
more  might  be  obtained  by  reason  of  these  lines.  The 
fact  that  the  particular  occupier  chooses  to  forego  a 
profit  which  he  has  only  to  hold  out  his  hand  to 
receive,  of  course  cannot  exclude  that  source  of  profit 
from  consideration  when  you  are  asking  what  a 
hypothetical  tenant  would  give.  But  in  the  present 
case  the  only  company,  so  far  as  appears,  that  has 
a  junction  with  these  railways  is  the  North-Eastern 
Railway  Co.,  and  by  an  Act  passed  by  the  Legisla- 
ture, no  tolls  can  be  demanded  by  this  dock  company 
for  the  passage  of  traffic  ever  their  lines.  The  words 
are  Tory  general.  \ 

Now  under  these  circumstanoes  the  finding  by  the 
arbitrator  is  put  in  this  form  :  if  tolls  can  legally  be 
exacted,  then  some  money  might  be  received  either 
from  the  North-Eastern  Co.  or  from  some  other 
tenant;  but  if  tolls  cannot  be  legally  exacted  no 
such  sum  can  be  received.  Then  the  question  is, 
Supposing  that  no  tolls  could  be  got  because  they 
cannot  legally  be  exacted,  nevertheless  are  you  to 
add  something  to  the  rating  already  arrived  at,  on 
ground  that  the  railway  demands  some  addition  P  I 
cannot  myself  think  that  it  is  possible,  with  all 
deference  to  those  who  have  thought  otherwise,  to 
arrive  at  any  but  one  conclusion  upon  the  point,  and 
I  think  that  the  view  of  the  learned  judges  in  the 
court  below  who  have  decided  in  favour  of  the 
respondents  in  this  appeal  has  resulted  from  a  mis- 
apprehension of  the  decision  of  this  House  in  the 
Frith  case,  42  W.  B.  330,  63  L.  J.  M.  C.  9,  [1693]  A.  C. 
562.  I  agree  altogether  with  what  Lord  Halsbury 
said  on  this  point  in  the  court  below.      We  are 


.dealing  here  with  a  profit-bearing  undertaking. 
The  parishes  do  not  ask  that  the  land  shall  be  valued 
merely  as  land,  or  land  covered  with  water,  but  they 
sav :  "  These  are  docks  with  wharves,  railways,  and 
all  the  adjunots  and  appliances,  and  it  is  as  docks 
capable  of  earning  a  profit  that  they  ought  to  be 
rated.  You  arq  to  find  out  what  a  tenant  from  .year 
to  year,  in  view  of  the  profits  earned,  would  be  likely 
to  give,  and  upon  that  principle  they  have  been 

But  then  it  is  said:  "But  they  oould  earn  more 
profits  than  they  are  earning,  and  therefore  you 
ought  to  suppose  that  a  hypothetical  tenant  would 
give  more.  But  if  the  Legislature  have  said  they 
shall  not  earn  these  suggested  further  profits  because 
they  shall  not  charge  tolls,  how  can  it  be  established 
as  a  matter  of  fact  that  they  could  earn  more  P  It 
appears  to  me  that  if  you  are  to  disregard  such  statu- 
tory restrictions  as  these,  you  might  just  as  well  say 
that  a  railway  company  ought  not  to  be  rated  only 
acoording  to  the  tolls  which  it  receives — pught  not  to 
be  rated  even  according?  to  the  tolls  which  it  oould 
by  law  receive  within  its  maximum ;  but  that  you 
ought  to  disregard  its  statutory  maximum,  and  ask 
what  a  tenant  from  year  to  year  would  give  for  the 
railway  if  he  oould  oharge  any  tolls  which  he 
pleased. 

I  do  not  think  there  is  any  foundation  for  such  a 
proposition.  It  is  supposed  to  be  involved  in  the 
decision  in  the  Erith  case.  The  Erith  case,  and  all 
the  oases  there  dealt  with,  were  cases  of  a  totally 
different  character.  They  were  oases  in  which  the 
argument  had  been  used  that  inasmuch  as  the  par- 
ticular occupier,  who  was  the. only  person  who  would 
give  anything  considerable  for  the  land,  oould  not 
make  any  profit  out  of  it,  from  the  very  nature  0/ 
the  circumstances  under  which  the  hereditament  was 
employed,  therefore  either  it  had  no  rateable  value  or 
in  estimating  its  rateable  value  you  were  bound  to 
regard  the  actual  tenant  as  not  being  within  the 
category  of  hypothetical  tenants.  That  was  the 
question  raised  there,  and  all  that  was  said  about 
the  profits  and  about  the  land  being  "  struck  with 
sterility "  by  the  statute,  and  so  on,  was  said  in 
relation  to  a  case  of  that  description  where  the  argu- 
ment was  either  that  the  land  was  not  rateable,  or 
that  you  were  to  exclude  from  amongst  the  possible 
tenants  the  actual  tenant.  I  took  care  to  guard 
myself,  as  I  thought,  in  the  opinion  which  I 
delivered,  against  being  supposed  to  deal  with 
the  class  of  cases  now  before  your  lordships, 
because  I  said  ([1893]  A.  C,  at  p.  592):  "There 
is,  no  doubt,  a  oertain  class  of  cases  in  which 
the  amount  of  profit  which  can  be  earned  by  the 
occupation  of  a  hereditament  is  very  material  in 
ascertaining  the  sum  at  which  it  shoidd  be  assessed^. 
In  the  case  of  gasworks,  waterworks,  and  other 
industrial  undertakings  where  a  hereditament  is 
enhanced  in  value  by  its  connection  with  a  profit- 
earning  undertaking,  the  profits  earned  and  the  shares 
of  those  profits  attributable  to  any  particular  here- 
ditaments have  to  be  taken  into  aooount,  and  in  such 
oases  as  these "  (that  is,  wherever  profits  have  to  be 
taken  into  account)  "  any  restrictions  which  the  law 
has  imposed  upon  the  profit-earning  capacity  of  the 
undertaking  must,  of  oourse,  be  considered." 

The  present  case,  I  agree  with  Lord  Halsbury  in 
thinking,  comes  exaotly  within  the  class  of  oases 
whioh  I  had  in  view  when  I  used  those  words,  in 
which  I  expressly  said  that  in  my  opinion  any  restric- 
tions put  by  the  Legislature  on  the  profit-earning 
capacity  of  the  undertaking  were  to  be  taken  into 
account.  Now  the  present  is  just  one  of  those  cases. 
For  the  reasons  which  I  have  given  it  is  blear  that 
there  is  no  question  about  taking  into  account  the 

40 


626 


THE  WEEKLY  REPORTER.      [Aug.*,**.]      VoLXLffl. 


House  07  Lords. 


GUABDIANS  07  SOULOOATBS  V.  HULL  D0GK8  Co. 


House  op  Lou* 


dook  company  as  one  of  the  hypothetical  tenants; 
there  is  no  question  of  excluding  the  dook  company 
because  it  cannot  become  a  tenant.  In  the  present 
case  the  dook  company  is  taken  into  account,  and  its 
earnings  are  taken  into  acoount  in  considering  hypo- 
thetical tenants  and  what  a  hypothetical  tenant  would 
pay.  But  the  question  is  whether,  having  taken  it 
into  acoount,  and  having  considered  it,  you  are  to 
■consider  the  profits  which  it  might  earn  if  a  state  of 
things  existed  which  does  not  exist,  or  whether  you 
are  to  consider  the  profits  which  it  can  earn  under 
the  only  conditions  under  which  it  is  allowed  to  earn 
profit  at  all.  It  seems  to  me  that  the  latter  is  the 
state  of  things  which  must  be  taken  into  account, 
and  that  any  other  cause  would  lead  not  only  to 
absurdities,  but  to  the  gravest  injustice  as  regards 
the  rating  that  is  imposed.  In  the  Erith  case  I 
pointed  out  that  where  you  came  to  the  conclusion 
that  the  actual  owner  or  occupier  would  pay  a  higher 
rent  than  anybody  else  was  likely  to  pay,  even  there, 
taking  the  occupier  into  account  in  considering  what 
a  hypothetical  tenant  would  give,  you  were  not  to  fix 
the  amount  higher  than  you  thought  that  tenant 
would  pay. 

It  has  been  ingeniously  pointed  out  that,  although 
it  may  be  that  the  dook  company  could  not  charge 
tolls  to  the  North-Eastern  Kail  way  Co.,  they  did,  in 
fact,  receive  a  sum  of  money  from  them  for  a  con- 
siderable time.  Well,  during  that  time  it  maybe 
that  it  would  have  to  be  taken  into  account.  But 
the  case  finds  that  for  a  year  or  two  before  this 
question  arose  they  had  not  been  reoeiving  it,  and 
the  question  left  to  us  is,  What  is  to  be  the  case 
where  toll  cannot  be  legally  exacted  ? 

Then  it  is  further  suggested  that  there  might  be 
other  railway  companies  who  might  have  running 
powers  over  the  North-Eastern  system,  but  would 
not  be  the  North-Eastern  Bail  way  Co.,  and  that  the 
53rd  section  of  the  Act  is  confined  to  a  prohibition  of 
requiring  tolls  from  the  North-Eastern  Co. — that, 
therefore,  tolls  could  be  required  from  these  other 
companies  if  they  ran  on  to  these  dook  lines,  and 
that  therefore  this  is  a  matter  which  ought  to  be 
taken  into  account.  Well,  if  all  those  facts  could  be 
established,  very  likely  the  contention  of  the  respond- 
ents might  be  well  founded.  But  the  question  does 
not  really  arise  here.  In  order  to  ascertain  whether 
there  were  any  foundation  for  it  one  would  have  to 
see  under  what  circumstances  other  companies  could 
come  over  these  lines,  and  one  would  then  have  to 
consider  whether,  under  those  oiroumstanoes,  the 
prohibition  of  section  53  would  apply.  But  we  have 
not  to  consider  any  such  point;  the  only  question 
left  upon  this  point  of  the  case,  as  I  understand  it, 
being  whether,  supposing  the  dock  company  cannot 
exact  tolls,  nevertheless  you  are  to  take  into  account, 
as  adding  to  the  rateable  value,  the  sum  which  might 
be  obtained  by  letting  this  railway. 

For  these  reasons  I  think  that  in  this  case  the 
appeal  must  be  allowed,  with  the  usual  result. 

Lord  Magnaqhtbn.— I  concur. 

Lord  Davet. — I  agree  that  the  first  appeal  entirely 
fails.  Speaking  for  myself,  I  do  not  see  any  great 
question  of  principle  which  is  involved  in  this  appeal. 
What  your  lordships  have  to  ascertain,  in  the  best 
way  you  can,  is  the  rent  which  a  hypothetical  tenant 
from  year  to  year  will  pay  for  the  rateable  heredita- 
ment. The  profits  or  earnings  of  the  occupier  who 
carries  on  a  valuable  business  on  that  hereditament 
only  come  as  a  measure,  a  more  or  less  accurate 
measure,  of  what  you,  after  all,  have  to  ascertain, 
namely,  the  rent  which  the  premises  would  command 
from  a  hypothetical  tenant.  But  those  profits  or 
earnings  must  be  the  profits  or  earnings  of  the  rate- 


able hereditament.  It  may  be  that  in  some  oatee  the 
profits  or  earnings  of  the  rateable  hereditament  an  10 
mixed  up  with  profits  derived  from  the  beneficial  m 
of  other  hereditaments  from  trade  carried  on  upon 
other  hereditaments  in  common  with  the  rateable 
hereditament,  that  is  is  impossible  to  separate  the 
rateable  hereditament,  which  has  no  profit-earning 
value  apart  from  other  hereditaments,  and  that  ia 
those  oases  it  may  be  proper,  as  affording  the  beat 
estimate  you  can  make,  to  take  the  profits  of  the 
whole  undertaking  and  then  apportion  them  according 
to  the  respective  areas  of  the  hereditaments  in  qxwtiaa 
or  according  to  some  other  principle.  But,  it  1 
obvious  that  you  are  only  using  what  has  been  called 
in  the  present  case  the  "  water  area  principle" ait 
means  of  ascertaining  the  profits  or  earnings  which 
are  attributable  to  the  particular  rateable  heredita- 
ment, as  having  been  earned  from  the  beneficial 
occupation  of  the  rateable  hereditament  and  the  trade 
carried  on  upon  it. 

Now  not  only  in  the  Mersey  Docks  one,  to  whieh  j 
the  Lord  Chancellor  has  referred,  but  also  in  the 
Hull  Dock  case  itself  we  are  told  that  you  are  not  to 
resort  to  the  proportional,  or  what  has  been  deeoribed 
as  the  water  area  method  of  ascertaining  the  pofin 
of  the  rateable  hereditament,  unless  it  is  neoessarj  to 
do  so.  The  proper  mode  is,  so  far  as  you  can,  to 
ascertain  the  rateable  value  by  means  of  what  n 
called  the  parochial  system  inaccurately,  I  think;  far 
the  reason  which  I  have  already  mentioned,  that  what 
you  have  to  ascertain  is  the  profits  or  earnings  denied 
from  the  beneficial  occupation  of  the  hereditaneat 
itself ;  and  the  proportional  method  is  only  a  mens 
to  that  end. 

But  upon  the  facts  which  are  stated  in  the  present 
case,  I  am  wholly  unable  to  come  to  the  oonctaakn 
that  there  is  such  necessity  as  should  compel  the  eotit 
to  adopt  the  proportional  or  water-area  methodic 
this  case ;  and  in  my  opinion  it  would  be  extieiawjf 
unjust  to  do  so,  because  it  may  be  that  the  dosha  » 
one  parish,  either  from  their  superior  situation  « 
from  their  superior  appliances,  or  from  their  titaatios 
relatively  to  the  requirements  of  some  partJothr 
trade,  or  for  some  similar  reason,  are  more  reaortei 
to,  and  therefore  have  a  greater  proftt^anwsf 
capacity  than  the  docks  forming  another  nut  of  the 
undertaking  of  the  dock  company ;  and  it  seams  to 
me  that  where  such  is  the  case,  where  there  kern 
inequality  in  profit-earning  capacity  between  dhfarent 
docks  forming  part  of  the  undertaking,  it  wtwMht 
unjust  to  increase  or  to  diminish  the  rates  of  efeto 
parish  by  the  mere  proportional  method.  I  sat 
therefore  of  opinion  that  the  first  appeal  fails. 

Cross  Appeal. 

With  regard  to  the  second  appeal  I  will  only 
this,  that  Mr.   Balfour  Browne  in  his  argsr 
seemed  to  me  to  wish  to  have  it  both  way*. 
desires  and  he  is  entitled  to  have  the  rateable  v 
of  the  hereditaments  within  his  union  enhanced 
the  fact  that  they  are  capable  of  being  emptoyei 
are  employed,  for  the  purpose  of  carrying  on  a  ^ 
ficial  business.    But  on  the  other  hand  he  da 
ignore  and  altogether  repudiate  the  statutory 
tions  upon  which  alone  that  business  can  be 
on  by  the  dook  company  upon  the  premises. 

But  it  is  not  necessary  to  say  much  upon 
appeal,  because  it  is  obvious  from  Lopes,  L-J?sy 
ment    that   the    learned    judges    who    fonned 
majority  in  the  Court  of  Appeal  would  not 1 
decided  in  the  way  they  did  had  they  not  felt  ta 
selves  bound  by  something  which  was  said  in 
course  of  the  judgment  delivered  in  the  Artfi  ' 
I  am  of  opinion  that  the  learned  judges  mi 
stood  what  was  said  by  the  Lord  Chancellor 
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owe— that  they  overlooked  the  passage  in  the  Erith 
case  to  which  Lord  Halsbury  referred,  and  which  has 
now  been  referred  to  by  the  Lord  Chancellor,  and 
that  that  being  so  we  are  only  deciding  in  accordance 
with  their  own  opinion,  which  they  would  have 
expressed  had  they  not  laboured  under  fl»g  xnis- 
imaerstanding,  when  we  decide  that  the  second 
appeal  should  succeed. 

The  original  appeal  dismissed,  and  the  order  of  the 
Court  of  Appeal  affirmed,  with  costs  here  and  below. 

The  order  of  the  Court  of  Appeal  upon  the  point 
raised  by  the  cross-appeal  reversed,  and  the  order  of  the 
Queen's  Bench  Division  restored  here  and  below  ;  cause 
remitted  to  the  Queen's  Bench  Division. 

Solicitors  for  the  guardians,  John  W.  Bykes,  for 
Chatham  A  Son,  Hull. 

Solicitors  for  the  dock  company,  Chester  A  Co. 


({Court  of  appeal 


May  17 ;  June  17. 


From  Q.  B.  Div.      ) 

(Lindley,  Lopes,  and  } 

Kay,  L.JJ.)         j 

Chastby  v.  Aokland.  (a.) 

Basement — Right  to  undefined  passage  of  air — Implied 
grant — Prescription — Injunction. 

The  plaintiff  alleged  that  the  defendant,  by  increasing 
the  height  of  his  buildings,  had  obstructed  the  current  of 
air  passing  over  the  plaintiffs  premises,  and  had  thereby 
prevented  their  proper  ventilation;  and  he  claimed  an 
injunction  in  respect  of  the  alleged  nuisance. 

Held,  that  though  a  right  might  be  acquired  to  have 
air  pass  through  some  definite  channel,  the  plaintiff's 
daim  to  have  a  current  of  air  passing  over  the  whole  of 
his  property  was  too  vague,  and  could  not  be  main- 
tained. 

The  decision  of  Cave,  J.,  reversed. 

Appeal  from  the  decision  of  Cave,  J.,  at  the  trial  of 
Hie  action  at  Exeter.  The  action  was  transferred 
from  North,  J. 

The  following  statement  of  the  facts  is  taken  from 
the  judgment  of  Kay,  L.J  : — 

The  back  windows  of  the  plaintiff's  house  in  the 
sity  of  Exeter  look  into  a  yard  28ft.  wide.  The 
bouse  is  in  a  row  of  houses,  which  have  similar  oourt- 
r&rds  behind  them,  the  yards  together  forming  a 
ipace  of  some  length,  and  of  the  width  above  men- 
aoned.  In  these  yards  are  low  buildings,  including 
i  niinal,  opposite  to  the  plaintiff's  house,  belonging 
o  a  drill-hall,  which  is  on  the  opposite  side.  The 
eriee  of  yards  run  north  and  south.  On  the  same 
ide  as  the  plaintiff's  house  is  the  house  of  the 
Lefendant.  It  is  the  last  house  northwards  in  the 
our,  and  is  three  houses  distant.  The  defendant  had 
,  low  building  which  closed  his  yard  at  the  northern 
nd«  He  has  raised  this  building  16ft.  Also  the 
efendant  has  built  another  lower  building  within 
is  courtyard,  and  opposite  to  a  passage  4ft.  wide 
etween  another  low  building  and  the  eastern  wall  of 
tie  drill-hall.  The  plaintiff  complained  of  these 
rections  on  the  ground  that  they  diminished  the  air 
nd  light  coming  laterally  to  his  back  windows. 

The  case  was  tried  by  agreement  by  a  judge  with- 
nt  a  jury,  and,  by  consent  of  all  parties,  the  judge 
srsonally  inspected  the  premises.  He  found  that 
here  was  some  obstruction  to  light  by  the  building 

%m}  Beported  by  Arnold  Glovkb,  Esq.,  Barrister- 
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which  has  been  raised  16ft.,  and  he  estimated  the 
damage  thus  occasioned  to  the  plaintiff  at  £10.  But 
he  found  that  the  interruption  to  the  air  was  serious, 
and  occasioned  a  nuisanoe,  and,  putting  the  two 
together,  on  the  ground  of  this  interference  with  the 
light  and  the  air,  he  granted  a  mandatory  injunction, 
in  effect  ordering  the  defendant  to  take  down  the 
buildings  which  he  had  recently  erected,  and  to 
restore  the  oondition  of  the  premises  to  what  it  had 
been  before  that  erection.  The  plaintiff's  windows 
are  more  than  twenty  years  old. 

There  was  a  conflict  in  the  sworn  evidenoe  as  to  the 
effect  of  the  buildings  upon  the  plaintiff's  house. 
The  learned  judge  apparently  agreed  with  those 
witnesses  who  said  that  the  air  in  the  plaintiff's  yard 
had  become  more  stagnant,  and  that  the  basement  of 
his  house  had  become  damp,  and  the  air  in  the  rooms 
stuffy  and  unwholesome. 

The  defendant  appealed  against  the  injunction  in 
respect  of  the  alleged  nuisanoe. 

Cozens-Hardy,  Q.C.,  and  J.  A.  Foote,  for  the  appel- 
lant.— The  plaintiff  is  not  entitled  to  relief.  In 
Bryant  v.  Lefever,  27  W.  B.  612,  4  C.  P.  D.  172, 
though  nuisanoe  and  damage  were  proved,  the  action 
was  held  not  maintainable.  The  question  of  obstruct- 
ing the  access  of  air  was  considered  in  Dent  v.  Auction 
Mart  Co.  (Limited),  14  W.  B.  709,  L.  B.  2  Eg.  238; 
City  of  London  Brewery  Co.  v.  Tennant,  22  W.  B. 
172,  L.  B.  9  Ch.  App.  212;  and  Harris  v.  De  Pinna, 
33  Ch.  D.  238,  34  W.  B.  Dig.  63,  and  the  cases  show 
that  an  injunction  will  not  be  granted  to  restrain  a 
man  from  building,  even  though  he  thereby  causes 
such  a  diminution  of  air  to  his  neighbour  as  to  be  a 
nuisance  and  a  danger  to  health.  So  long  as  a  man 
does  not  send  anvthW  on  to  his  neighbour's  land,  the 
obstruction  which  by  building  he  causes  to  the  access 
of  air  is  not  actionable. 

Warmington,  Q.C.,  H.  E.  Duke,  and  H.  B.  Edge, 
for  the  respondent. — The  judge  saw  all  the  witnesses, 
and  therefore  his  finding  of  met  has  the  same  weight 
as  the  verdict  of  a  jury :  Directors,  Ac,  of  Imperial 
Gas  Light  and  Coke  Co.  v.  Broadbent,  7  H.  L.  Cas. 
600,  8  W.  B.  H.  L.  Dig.  4 ;  see  the  judgment  of  Lord 
Campbell,  L.C.,  at  p.  607.  The  plaintiff  has  proved 
the  existence  of  a  nuisanoe  and  is  entitled  to  relief. 
See  Aldred's  case,  Co.  Rep.,  Part  IX.,  bib ;  Ballard 
v.  Tomlinson,  33  W.  B.  533,  29  Ch.  D.  115;  Bryant 
v.  Lefever ;  City  of  London  Brewery  Co.  v.  Tennant ; 
Dent  v.  Auction  Mart  Co.  (Limited);  see  judgment 
of  Wood,  V.C.,  as  reported  in  35  L.  J.  Ch.,  at  p.  565; 
Gah  v.  Abbot,  10  W.  B.  748,  8  Jur.  N.  S.  987 ; 
Hall  v.  Lichfield  Brewery  Co.,  49  L.  J.  Ch.  655,  29 
W.  B.  Dig.  75 ;  Moore  v.  Bawson,  3  B.  &  C.  332  ;  see 
judgment  of  Littledale,  J.,  at  p.  339.  [Lindley, 
L.J.,  referred  to  Bass  v.  Gregory,  25  Q.  B.  D.  481,  39 
W.  B.  Dig.  79.]  ;  Aldin  v.  Latimer,  Clark,  A  Co.,  42 
W.  B.  553,  [1894]  2  Ch.  437.  The  plaintiff  is  entitled 
to  an  injunction:  Shelf er  v.  City  of  London  Electric 
Liqhting  Co.,  ante,  p.  238  [1895]  1  Ch.  287;  see  the 
judgment  of  Lindley,  L.J.,  at  p.  316. 

They  also  referred  to  Bland s  case,  2  Bolle's  Abr. 
140,  cited  in  Aldred's  case  and  in  Gale  on  Easements, 
6th  ed.,  p.  579. 

Cozens-Hardy,  Q.C.,  in  reply.— If  the  plaintiff's 
argument  is  right  it  is  much  easier  to  establish  a 
right  to  air  than  a  right  to  light.  The  Prescription 
Act  does  not  apply :  Webb  v.  Bird,  9  W.  B.  899,  10 
C.  B.  N.  S.  268, 13  ib.,  841.  [Lindley,  L.J.,  referred 
to  Dalton  v.  Angus,  6  App.  Cas.  740,  29  W.  B.  Dig. 
75.]  The  case  must  come  within  section  2  or  section 
3  of  the  Act.  The  alleged  right  is  not  an  easement 
within  section  2,  and:  section  3  does  not  apply. 
Aldred's  case  was  a  case  of  foul  air  coming  from  the 
defendant's  land.    Where  a  right  to  access  of  air  has 
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been  successfully  claimed  the  air  has  come  through 
«  definite  aperture,  as  in  Base  v.  Gregory  and  Hall  v. 
•Lichfield  Brewery  Co. 

Our.  adv.  vuM. 

.  Lopes,  L.  J.— This  ease  was  heard  by  Cave,  J.,  at 
JSxeter,  and  resulted  in  a  judgment  for  the  plaintiff 
for  an  injunction  restraining  the  defendant  from 
maintaining  certain  new -buildings  beyond  a  certain 
-neight,  on  the  ground  that  they  obstructed  the  light 
to  which  the  plaintiff'  was  entitled  in  respect  of  cer- 
tain ancient  lights,  and  also  on  the  ground  that  they 
.obstructed  the  free  passage  of  air  over  and  above  the 
plaintiff's  premises,  and  thereby  created  a  nuisance  to 
him  in  his  occupation  of  his  said  premises. 
.  The  learned  judge  held  that,  so  far  as  the  obstruc- 
tion to  light  was  complained  of,  judgment  for  £10 
with  costs  would  satisfy  the  plaintiff's  claim.  Against 
this  determination  of  the  learned  judge  there  is  no 
appeal. 

..   The  appeal  is  against  the  injunction  which  has 
been  granted  in  respect  of  the  alleged  nuisance* 

The  evidence  leads  me  to  the  conclusion  that  there 
is  a  want  of  ventilation  and  an  absence  of  the  means 
'of  carrying  off  bad  smells  pn  the  plaintiff's  premises, 
and  that  probably  the  interruption  to  the  free  passage 
of  air  over  the  plaintiff's  premises  caused  oy  the 
defendant's  new  wall  has  aggravated  the  mischief 
which  had .  previously  existed.  But  nothing  dele- 
terious, nothing  hurtful,  nothing  disagreeable  is 
.Drought  on  the  plaintiff's  premises T>y  anything  which 
the  defendant  has  done.  The  bad  smell  and  the 
stuffiness  which  interfere  with  his  comfort  arise  on 
the  plaintiff's  premises.  Unless  the  plaintiff  has 
against  the  defendant  a  right  to  get  rid  of  this  in  the 
particular  way  which  has  been  interfered  with  by  the 
defendant  he  cannot  sue  the  defendant  for  a  nuisance, 
because  the  smell  and  stuffiness  arising  on  his  own 
premises,- for  ^which  he  has  not  provided  any  effeotual 
means  of  escape,  cause  him  annoyance.  Every  man 
has  a  natural  right  to  enjoy  the  air  pure  and  free 
from  noxious  Bmells  or  vapours,  and  anyone  who 
sends  on  his  neighbour's  laud  that  which  makes  the 
air  impure  is  guilty  of  a  nuisance,  but  a  man  must 
not  impose  an  obligation  on  his  neighbour  by  having 
a  want  of  proper  ventilation  on  his  own  premises. 
If  any  nuisance  existed  it  was  not  a  nuisance  created 
by  the  defendant,  and  I  am  unable  to  agree  with  the 
learned  judge  in  the  court  below  in  thinking  that  the 
plaintiff  has  any  cause  of  action  against  the  defend- 
ant on  the  ground  of  nuisance.  The  case  of  Bryant 
v.  Lefever  is  directly  iu  point,  and  the  reasoning  in 
that  case  applies  here. 

But  it  is  contended  on  behalf  of  the  plaintiff  that 
independently  of  nuisance  he  has  a  right  to  the  free 
passage  of  air  over  and  above  his  premises — a  right 
to  have  any  disagreeable  smell  existing  on  his  pre- 
mises carried  away  by  the  current  of  air  which  would 
ri  over  his  premises — which  right  the  defendant, 
his  new  buildings,  has  infringed.  It  beoomes 
necessary  to  consider  what  legal  right  with  regard  to 
the  free  passage  of  air  the  plaintiff  has  against  the 
defendant ;  what  unlawful  act  the  defendant  has  done 
which  entitles  the  plaintiff  to  complain.  By  raising 
his  buildings  on  his  own  land  (which  he  had  a  perfect 
right  to  do)  he  has  to  some  extent  intercepted  the 
free  passage  of  air  above  and  around  the  premises  of 
the  plaintiff.  The  current  of  air  comes  from  the 
defendant's  premises  laterally  to  the  plaintiff's  pre- 
mises, but  through  no  defined  aperture  or  passage. 
The  air  is  at  large  and  in  no  way  confined  within 
finite  limits.  The  claim  of  the  plaintiff  is  not  to  have 
the  air  pass  through  some  definite  channel  con- 
structed for  the  purpose  of  containing  and  communi- 
cating it,  but  it  is  to  have  the  current  of  air  float  over 


the  whole  of  the  plaintiff's  property — over  the  yard 
and  the  rest  of  his  property  at  the  back  of  the  house. 
Such  a  right  cannot  be  maintained.  The  plaintiff 
cannot  in  support  of  the  alleged  right  rely  on  pre- 
scription at  common  law,  because  the  houses  ha?e 
been  built  within  legal  memory,  nor  on  prescription 
by  statute,  because  the  right  to  the  passage  of  sir  ii 
not  a  right  to  an  easement  within  the  meaning  of  2  & 
3  Wm.  4,  c.  71,  s.  2,  nor  on  the  presumption  of  *  lost 
grant  from  long  continued  enjoyment,  because  neh 
.a  presumption  only  arises  .where  the  person  agiiost 
whom  the  grant  is  claimed  might  have  prevented  or 
interrupted  the  exercise  of  the  subject  of  the  sup- 
posed grant.  Such  prevention  or  interruption  k 
practically  impossible  here.  Bowen,  L.J.,  in  Emit 
Dt  Pinna,  says :— "  Then  we  come  to  air.  It  seats 
to  me  that  the  only  claim  for  air  which  could  be  sap- 
ported  here  is  -a  claim  to  the  passage  of  undefined  sir 
over  the  premises  of  the  defendant  until  it  reaches  the 
plaintiff's  property.    It  would  be  just  like  amenity  of 

Srospeot,  a  subject-matter  which  is  incapable  of 
efinition.  So  the  passage  of  undefined  air  gives  n* 
to  no  rights,  and  can  give  rise  to  no  rights  for  the 
best  of  all  reasons,  the  reason  of  common  tense, 
because  you  cannot  acquire~any  rights  against  others 
by  a  user  which  they  cannot  interrupt." 

'But  it  was  urged  that  the  right  to  the  access  of  sir 
had  been  acquired  by  an  imnlied  covenant,  an  implied 
covenant  entered  into  at  the  time  the  nouses  were 
built,  that  the  owners  of  the  adjoining  houses  would 
not  do  anything  to  intercept  the  free  passage  of  m 
over  his  neighbours'  property.  The  answer  is  tbtt 
there  is  nothing  from  which  such  a  covenant  csn  be 
implied.  Hall  v.  Lichfield  Brewery  Co.  was  a  caa 
where  the  plaintiff  had  for  upwards  of  thirty  reus 
enjoyed  a  free  access  of  air  to  his  sliuighter-hoase 
through  two  defined  apertures,  and  there  were  cir- 
cumstances in  the  case  raising  the  presumption  of  as 
implied  covenant.  It  was  a  user,  too,  which  nags* 
have  been  interrupted.    The  law  will  not  imply  • 

grant  except  it  is  of  something  definite.  The  «»- 
efined  passage  of  air  is  too  vague.  If  the  plamtif 
has  been  inconvenienced  by  anything  the  defendeat 
has  done,  it  is,  damnum  absque  injuria,  and  affords  as 
legal  ground  of  complaint  to  the  plaintiff.  Tai 
appeal  must  be  allowed. 

Kay,  L.  J.,  stated  the  facts  as  above,  and  cantnrasd: 
— Lord  Cranworth,  in  DureU  v.  PrUchard,  14  W.  B. 
212,  L.  B.  1  Gh.  App.  244,  said  that  the  court  vfl 
not  interfere  "by  way  of  mandatory  injunction,  except 
in  cases  in  which  extreme,  or,  at  all  events,  very 
serious,  damage  will  ensue  from  its  interference  baaf 
withheld.  Applying  this  rule  here,  the  learned  juogi 
seems  to  have  thought  that  the  damage  done  by  inter- 
ference with  light  would  not  alone  have  justified  At 
granting  of  a  mandatory  in  j  unction.  The  question  at 
whether  the  interruption  of  the  current  of  air  ptet 
the  back  windows  of  the  plaintiff's  house,  in  addiM 
to  the  interference  with  the  light,  warranted  tfcs 
court  in  granting  it.  It  is  denied  in  argument  that 
such  an  interruption  of  air  constitutes  a  legal  wroagv 
It  is  pointed  out  that  there  is  no  diminution  of  tat 
quantity  of  air  that  would  enter  any  window  of  tas) 
plaintiffs  house.  The  defendant  has  not  bmlt  say 
thing  opposite  to  any  of  those  windows.  All  hehai 
done  is  to  prevent  some  of  the  current  of  air,  whiea* 
before  his  buildings  were  erected,  would  pass  tbrvmffc 
the  series  of  back-yards  including  the  plaintiff's  ya«V 
from  passing  the  plaintiff's  windows,  and  tb»  tat 
air  which  enters  the  plaintiff's  house  by  those  windoaaj 
is  rendered  less  fresh  and  salubrious.  The  oaa»it 
different  from  the  act  of  a  man  who  fouls  the  air  am 
his  own  land,  as  by  briokmaking,  and  allows  ta*£ 
foul  air  to  pass  on  to  his  neighbour's  land,    TM 
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defendant  here  has  not  fouled  the  air.  By  diminishing 
the  current  over  the  plaintiff's  yard  he  has  rendered 
the  air  in  that  yard  more  stagnant,  so  that,  if  any 
foul  exhalation  mingles  with  it,  that  exhalation  does 
not  pass  away  so  speedily  as  it  would  before.  In 
Vftbb  v.  Bird  very  eminent  judges  agreed  in  decidinp 
that  building  upon  a  man's  own  land  so  as  to  diminisJ 


or  interfere  with  the  air  which  oame  to  the  plaintiff's 
windmill  was  not  a  legal  wrong,  although  the  wind- 
mill had  existed  more  than  twenty  years.  They  held 
that  the  right  to  the  passage  of  the  air  was  not  an 
easement  within  2  &  3  Will.  4,  c.  71,  s.  2,  and  that 
no  presumption  of  a  grant  of  such  a  right  could  be 
made,  because  it  would  have  been  difficult,  if  not 
impossible,  for  the  owner  of  the  adjoining  land  to 
interrupt  it  so  as  to  prevent  the  acquisition  of  it  by 
lapse  of  time.  Lord  Blackburn,  in  his  judgment, 
guards  himself  against  saying  anything  which  would 
affect  the  common  law  right  which  may  be  acquired 
to  the  access  of  light  and  air  through  a  win- 
dow. 

This  was  followed  in  Bryant  v.  Lefever,  where  the 
plaintiff  complained  that  the  defendant  had  raised  his 
house,  which  adjoined  the  plaintiffs  house,  so  as  to 
make  the  plaintiff's  chimney  smoke.  The  jury  found 
that  this  sensibly  and  materially  interfered  with  the 
comfort  of  human  existence  in  the  plaintiff's  premises. 
It  is  obvious  that  this  was  a  mere  interference  with  the 
direction  of  the  current  of  air.  Coming  over  the 
higher  building,  it  would  fall  upon  the  top  of  the 
plaintiff's  chimneys,  and  so  check  the  upward 
draught.  The  alleged  case  of  nuisance  was  answered 
by  the  learned  judges,  by  saying  that  the  nuisanoe 
was  occasioned  by  the  smoke  generated  in  the  plain- 
tiff's own  house,  and  was  not  caused  by  the  defend- 
ants. But  Bramwell,  L.J.,  says  that  if  the  defend- 
ants did  cause  nuisanoe  they  had  a  right  to  do  so. 
The  decision  had  nothing  to  do  with  the  question 
whether  a  man  can  stop  or  materially  flimiTngfr  the 
air  coming  over  bis  land  to  a  defined  orifice  for  the 
admission  of  air,  such  as  a  window  which  has  existed 
more  than  twenty  years  in  his  neighbour's  house. 

In  Harris  v.  Be  Pinna  the  plaintiff  had  a  structure 
for  storing  timber  open  at  the  sides  abutting  on  the 
lef endanfs  premises,  and  it  was  held  that  he  could 
not  maintain  a  claim  of  right  to  have  all  the  air 
flrhich  oame  across  the  defendant's  premises  to  this 
itracture.  On  the  other  hand,  there  is  authority  for 
the  proposition  that  the  diminution  of  the  quantity 
>f  air  entering  a  house  by  a  defined  aperture  which 
las  existed  for  the  admission  of  air  for  more  than 
wenty  years  may  be  a  legal  wrong.  In  Alfred's  case 
Frav,  C.J.,  said  that  "for  stopping  as  well  of  the 
rholesome  air  as  of  light  an  action  lies,  and  damages 
hall  be  recovered  for  both  of  them,  for  both  are 
ifioeaaary,  for  it  is  said,  et  vescitur  aura  cetherea,  .  .  . 
«t  for  prospect,  which  is  a  matter  only  of  delight, 
nd  not  of  necessity,  no  action  lies  for  stopping 
hereof ,  .  .  .  and  if  the  stopping  of  the  wholesale 
tr  £ives  cause  of  action,  a  fortiori  an  action  lies  .  .  . 
xr  infecting  and  corrupting  the  air." 
In  Cfale  v.  Abbot  stopping  the  air  from  coming  to 
le  defendant's  house  by  the  ancient  windows  of  his 
ick  kitchen  was  held  to  be  a  nuisanoe,  and  an 
junction  was  granted  to  prevent  the  continuance  of 
le  obstruction. 

In  the  City  of  London  Brewery  Co.  v.  Tennant,  Lord 
slbarne  said :  "It  is  only  in  very  rare  and  special 
aee?  involving  danger  to  health,  or  at  least  some- 
ixur.  very  nearly  approaching  it,  that  the  court 
raid  be  justified  in  interfering  on  the  ground  of 
minution  of  air." 

In.  Bail  v.  Lichfield  Brewery  Co.  Fry,  L.  J.,  when  a 

i^re  of  first  instance,  decided  that  the  interruption 

the  free,  access  of  air  through  two.  apertures  to  a 


slaughter-house,  which  had  existed  for  thirty  years, 
Was  an  actionable  wrong,  and  he  gave  damages.  In 
his  judgment  the  learned  judge  said  that  the  right  to 
have  an  access  of  air  to  an  aperture  in  a  dwelling- 
house  undoubtedly  existed  at  law ;  that  it  could  not 
be  claimed  by  grant,  because  it  was  not  a  thing 
which  was  to  be  used  by  the  grantee  on  the  soil  of 
the  grantor ;  that,  therefore,  it  was  not  a  subjeot  of 
prescription,  which  is  the  implication  of  a  grant,  but 
that  it  was  put  by  Littiedale,  J.,  in  Moore  v.  Baweon, 
upon  a  covenant  which  the  law  would  imply;  and 
the  nature  and  extent  of  such  implied  covenant  in 
the  case  of  a  dwelling-house  would  be  "  not  to  inter- 
rupt the  free  use  of  salubrious  air.  Anything,  there- 
fore, which  renders  the  air  unsuitable,  either  in 
point  of  quantity  or  quality,  for  the  purpose  of  a 
dwelling-house  or  the  human  beings  who  occupy  it 
Would  be  a  breach  of  the  implied  covenant."  From 
the  report  of  the  same  case  it  appears  that  the 
defendant's  building  complained  of  was  so  near  to 
the  slaughter-house  of  the  plaintiff  that  it  materially 
diminished  the  draught  of  air  through  the  aperture 
in  question. 

In  Base  v.  Gregory  the  plaintiff  had  for  forty  years 
enjoyed  the  passage  of  air  from  a  cellar  in  his  house 
through  a  tunnel  which  opened  into  a  wall  on  his 
neighbour's  land,  and  it  was  held  that  the  neighbour 
could  not  stop  up  the  wall  so  as  to  prevent  the  pas- 
sage of  air  by  this  tunnel.  Now,  the  question  is 
within  which  of  these  two  classes  the  present  case 
comes.  It  was  put  in  argument  as  an  interference 
with  the  air  coming  to  the  plaintiff's  windows.  I 
have  pointed  out  that  the  acts  of  the  defendants  have 
not  diminished  the  quantity  of  air  entering  those 
windows,  nor  have  they  altered  the  quality  of  the  air 
which  passes  from  the  defendant's  land.  The  conse- 
quence of  the  air  in  the  plaintiff's  back-yard  becoming 
more  stagnant  seems  to  me  to  be  too  remote  to  make 
what  the  defendant  has  done  a  legal  wrong.  But  the 
learned  judge  in  the  court  below  seems  to  have  found 
that  the  defendant's  acts  have  occasioned  a  nuisanoe 
to  the  plaintiff.  So  far  as  that  nuisanoe  results  from 
emanations  from  the  urinals  and  other  conveniences 
in  any  of  the  backyards,  the  reasoning  of  the  judges 
in  Bryant  v.  Le/ever  seems  to  apply.  These  are  not 
caused  by  the  defendant,  and  the  remedy,  if  any, 
should  be  sought  against  the  owners  of  the  several 
erections  which  emit  noxious  odours.  But  can  an 
interference  with  light  or  air  which  is  not  otherwise 
actionable  be  restrained  on  the  ground  of  nuisance. 
Bramwell,  L.J.,  as  I  have  pointed  out,  says  it  can- 
not. Suppose  a  man  were  to  build  a  house  on  the 
edge  of  his  own  land,  with  windows  for  the  admis- 
sion of  light  and  air  looking  over  his  neighbour's 
land.  Nothing  could  be  a  greater  nuisance  than  com- 
pletely to  block  such  windows  by  building  a  wall 
immediately  opposite  to  them.  But  it  cannot  be 
doubted  that  the  neighbour  might  do  this  at  any  time 
within  twenty  years.  It  is  quite  right  to  say,  as 
Lord  Selborne  intimated  in  the  words  I  have  quoted, 
that  a  diminution  of  the  quantity  of  air  coming  to  a 
defined  aperture  in  a  house  which  had  existed  for 
twenty  years  so  considerable  as  to  cause  a  nuisanoe 
may  be  actionable.  But  that  is  the  only  way  in  which 
the  term  can  properly  be  applied  to  a  mere  diminution 
in  the  quantity  of  the  air.  Unless  the  right  to  have 
it  come  over  the  land  of  another  has  been  acquired  by 
lapse  of  time,  the  mere  diminution  of  quantity  is  not 
a  nuisance  in  law.  The  result  is  that  the  interference 
with  the  current  of  air  in  this  case  was  not  such  as 
to  cause  an  actionable  wrong,  and  the  injunction  must 
be  dissolved.  The  judgment  should  be  for  £10  dam- 
ages and  costs  of  the  action,  save  so  far  as  increased 
by  the  claim  as  to  air,  and  the  defendant  must  have 
the  costs  of  the  appeal. 
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Chastey  v.  Aoklahd.— In  re  Db  Hoghton. 


High  Cotjut. 


Ldtdley,  L.J.,  said : — I  oonour  in  the  judgments 
which  have  been  read ;  but  I  will  add  a  few  words  to 
explain  the  view  which  I  take  of  the  case,  which  I 
regard  as  a  extremely  important  one.  It  has  been 
decided  that  the  right  to  air  is  not  an  easement  within 
section  2  of  the  Prescription  Act :  Webb  v.  Bird.  In- 
dependently of  the  Act,  everyone  has  a  right  to  enjoy 
whatever  air  comes  to  him ;  but,  speaking  generally 
and  apart  from  long  enjoyment,  or  some  grant  or 
agreement,  no  one  has  a  right  to  prevent  his  neigh- 
bour from  building  on  his  own  land,  although  the 
consequence  may  be  to  diminish  or  alter  the  low  of 
air  over  it  on  to  land  adjoining.  So  to  diminish  a 
flow  of  air  is  not  actionable  as  a  nuisance.  But, 
although  the  Prescription  Act  does  not  apply  to  air, 
a  right  to  have  it  come  over  another's  land,  in  some 
definite  direction  to  some  particular  place,  can,  I 
apprehend,  be  established  by  what  is  called  im- 
memorial user,  or  by  user  which  may  have  had  for  its 
origin  some  lost  grant  or  agreement  binding  on  the 
owners  of  the  servient  tenement.  In  the  present 
case  immemorial  enjoyment  is  not  alleged,  no  doubt 
because  the  plaintiffs  house  is  not  sufficiently  old. 
Then,  as  to  a  lost  grant  or  binding  agreement  to 
allow  air  to  come  freely  to  the  back  of  the  plaintiff's 
house  over  the  defendant's  land,  the  plaintiff  does  not 
prove  enjoyment  of  air  coming  in  any  definite  direc- 
tion over  the  servient  tenement,  and  to  burden  the 
servient  tenement  to  the  extent  necessary  to  protect 
the  plaintiff  from  the  diminishing  of  the  free  passage 
of  air  to  the  yard  at  the  back  of  his  house  is,  1  think, 
contrary  to  the  authorities,  and  would  be  to  stretch 
the  doctrine  of  lost  grant  further  than  the  principle 
warrants.  The  subject-matter  of  the  grant  is  too 
indefinite.  The  doctrine,  if  applicable  to  one  neigh- 
bour, would  be  equally  applicable  to  all,  both  for 
better  and  for  worse ;  and  there  are  no  grounds  for 
benefiting  or  burdening  all  or  any  of  them  to  the 
extent  necessary  to  protect  the  plaintiff  in  the 
enjoyment  of  the  right  which  he  claims.  The  plain- 
tiff did  not  prove  the  existence  of  any  covenant  or 
agreement  binding  the  defendant  not  to  build  over 
his  own  back-yard  so  as  to  interfere  with  the  comfort 
of  the  plaintiff,  and  there  are  no  materials  for  hold- 
ing that  any  covenant  to  that  effect  was  ever  in  fact 
entered  into.  But  in  the  absence  of  such  a  covenant, 
express  or  implied,  the  plaintiff's  claim  to  relief  in 
respect  of  air  cannot,  in  my  opinion,  be  supported. 
The  appeal  must  therefore  be  allowed ;  the  judgment 
must  be  reversed,  and  the  plaintiff  must  have  judg- 
ment for  £10  for  the  injury  done  to  his  ancient  light 
and  for  the  costs  of  the  action,  except  so  far  as  they 
have  been  increased  by  the  claim  to  air,  which  he 
must  pay.  He  must  also  pay  the  costs  of  the  appeal, 
and  the  costs  must  be  set  off  against  each  other  in  the 
usual  way. 

Solicitors,  Torr,  Oribble,  Oddie,  &  Sinclair,  for 
Roberta  &  Andrew,  Exeter ;  Templeton  &  Cox,  for  G. 
Hirtzel,  Exeter. 
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Inland  Revenue — Legacy  duty — Annuity  bequeathed  by 
will — Charge  upon  real  estate — 8  &  9  Vict.  c.  74, 
8.  4. 

A  testator  devised  all  his  real  estate  to  trustees  for  a 

(a.)  Boported  by  W.  Soott  Thompson,  Esq.. 
Barrister-at-Law. 


term  of  500  years,  and  subject  thereto  he  devised  the 
same  to  the  use  of  C.  H.  for  life,  with  remainder  (t« 
the  events  that  happened)  to  the  use  of  R.  H.  for  life 
remainder  to  J.  H.  for  life  with  remainders  over.  The 
trusts  of  the  term  were  out  of  the  rents  and  profits  to 
raise  and  pay  certain  annuities,  and  in  particular  io 
raise  and  pay  to  the  person  who  for  t)*e  time  being  should 
(subject  to  the  said  term)  be  entitled  under  the  wiU  to  ike 
possession  or  receipt  of  the  rents  and  profits  of  ike 
devised  estates  an  annuity  of  £3,000,  and  Buhjtd 
thereto  to  accumulate  the  rents  and  profits  during  tie 
period  of  twenty-one  years  from  the  death  of  ike 
testator,  and  after  the  determination  of  the  said  period 
of  twenty-one  years  to  pay  the  rents  and  profits  to  the 
person  for  the  time  being  entitled  to  the  said  heredita- 
ments in  reversion  expectant  upon  the  said  term. 

The  testator  died  in  1876;  R.  H.  died  in  1892;  C.H. 
died  in  1893 ;  and  thereupon  J.  H.  became  entitled  to  ike 
£3,000  annuity. 

Held,  that  during  the  period  of  twenty-one  years  from 
the  death  of  the  testator,  J.  H.  had  a  mere  charge  up* 
the  rents  and  profits  of  the  devised  estates,  and  thai 
therefore  legacy  duty,  and  not  succession  duty,  was  pot- 
able by  J.  H. 

Attorney-General  v.  Jackson,  2  Or.  &  Jer.  101, 
followed. 

This  was  a  petition  by  Sir  James  de  Hoghton  sod 
Robert  Ireland  Blackburoe,  the  present  trustees  of 
the  will  of  the  above-named,  Sir  Henry  de  Hoghton 
raising  the  question  whether  legacy  duty  or  sooosk 
sion  duty  was  payable  in  respect  of  an  annuity  of 
£3,000  to  which  Sir  James  de  Hoghton  had  become 
entitled  under  the  said  will. 

The  said  Sir  Henry  de  Hoghton  died  on  the  2nd 
of  December,  1876,  having  by  his  will  dated  the  9tk 
of  February,  1875,  appointed  Sir  Charles  de  Hoghton, 
Richard  de  Hoghton,  and  Richard  John  Flowerdaw 
(all  since   deceased),   to  be  executors  and  trustees 
thereof,  and  after  a  gift  of  an  annuity  to  each  of 
them  the  said  Richard  de  Hoghton  and  Richard  Job* 
Flowerdew,  as  therein  mentioned,  the  testator  gave, 
devised,  and  appointed  all  his  freeholds  of  inheritance 
unto  the  said  Sir  Charles  de  Hoghton,  Richard  de 
Hoghton,  and  Richard  John  Flowerdew,  their  ban 
and  assigns,  to  the  use  of  the  same  persona,  their 
executors,  administrators,  and  assigns  for  the  term  of 
500  years,  to  commence  from  the  testator's  duuca* 
without  impeachment  of  waste  upon  the  trusts  thsrt- 
inafter  declared  concerning  the  same,  and  subject  to 
that  term  and  to  the  trusts  thereof.    To  the  use  of 
the  said  Sir  Charles  de  Hoghton  and  his  assigns  for 
his    life     without    impeachment     of    waste   wifc 
remainder  to  the  use  ox  his  first  and  other  sons,  si 
therein  mentioned  in  tail  male  with  remainder,  to 
the  use  of  the  said  Richard  de  Hoghton,  and  sk 
assigns  for  his  life  without  impeachment  of  waste 
with  remainder  to  the  use  of  his  first  and  oilier  soaf 
as  therein  mentioned  in  tale  male  with  remainder  to 
the  use  of  the  petitioner.  Sir  James  de  Hoghton,  flsi 
his  assigns  for  his  life  without  impeachment  of  waste 
with  remainder  to  the  use  of  his  first,  and  majf  otter 
son    successively    according    to     their     retpeotift 
seniorities  in  tail  male  with  divers  remainders  oMi 
and  the  testator  declared  that  the  premises  w«t 
limited  to  the  said  Sir  Charles  de  Hoghton,  Bactai 
de  Hoghton,  and  Richard  John  Flowerdew,  for  Ht 
said  term  of  500  years  upon  trust  by  and  out  <rfft» 
rents   and  profits  of  the  hereditaments  cotnpriesi" 
therein  to  raise  and  pay  as  thetein  mentioned  tft*/ 
annuities  or  annual  sums  for  the  time  being  yyatb 
under  the  will  now  being  stated  or  any  codicil  thereto 
and  in  particular  to  raise  and  pay  to  the  person  whs 
for  the  time  being  should  (subject  to  the  ssnd  tens) 
be  entitled  under  the  will  to  the  possession  or  receipt 
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of  the  rants  and  profits  of  the  said  devised  estates, 
provided  that  such  person,  if  a  male,  should  be  above 
the  age  of  twenty-one  years,  or  if  a  female,  should  be 
above  the  age  of  twenty-one  years  or  have  married, 
the  annuity  following  according  to  the  age  of  the 
recipient — that  is  to  say,  if  and  while  the  recipient 
wns  under  the  age  of  twenty-five  years  £1,000,  and 
if  and  while  between  the  ages  of  twenty-five  and 
thirty  years  £2,000,  and  if  and  when  above  the  age 
of  thirty  years  £3,000,  the  annuity  of  such  person  if 
a  married  woman,  to  be  for  her  separate  use  without 
power  of  anticipation  as  therein  mentioned,  with  a 
direction  that  after  the  death  of  the  testator's  wife 
the  amount  of  such  annuity' of  £1,000,  £2,000,  or 
£8,000,  as  the  case  might  be,  should  be  increased 
by    the    sum     of    £1,000     per     annum,     and     a 
declaration     that    if    any   person    to    whom    the 
testator    had    by     his    will    or    should    by    any 
codicil     thereto    have    given    any   other    annuity, 
should  become  entitled  in  possession  to  any  such 
annuity  of  £1,000,  or  £2,000,  or  £3,000,  or,  after  the 
death  of  the  testator's  said  wife,  to  any  such  in- 
creased annuity  as  aforesaid,  then  his  or  her  other 
annuities  should  thereupon  cease.    And  the  testator 
declared   that,    subject   to    the   trust    thereinafter 
declared,  and  to  the  costs  and  expenses  of  the  trustees 
as  therein  mentioned,  the  trustees  should,  during  the 
period  of  twenty-one  years  from  his  death,  accumu- 
late the  rents  and  profits  arising  from  the  heredita- 
ments and  premises  comprised  in  the  said  term  as 
therein  more  particularly  mentioned,  and  apply  the 
same  with  the  accumulations  upon  the  trusts  and 
with  and  subject  to  the  powers,  provisoes,  or  declara- 
tions thereinafter  contained  of   and  concerning  the 
moneys  to  arise  from  a  sale  in  pursuance  of  a  power 
of  sale  thereinafter  contained  as  therein  mentioned, 
and  after  the  determination  of  the  said  period  of 
twenty-one  years,  subject  as  aforesaid,  should  pay 
the  rents  and  profits  to  the  person  or  persons  for  the 
time  being  entitled  to  the  said  hereditaments  and 
premises  comprised  in  the  said  term  in  reversion 
expectant  upon  the  said  term.     And  the  testator 
empowered  his  trustees  to  make  sales  or  exchanges, 
and  to  join  in  partition  of  any  part  of  the  heredita- 
ments from  time  to  time,  subject  to  the  limitations  of 
his  will  as  therein  mentioned.    And  declared  that  his 
trustees  should  invest  all  moneys  which  might  become 
payable  upon  any  such  sale,  exchange,  or  partition 
as  aforesaid  in  the  purchase,  as  therein  mentioned, 
of  any  freehold,  copyhold,  or  customary  heredita- 
ments in  Great  Britain  for  any  estate  of  inheritance 
to  be  conveyed  or  surrendered  to  and  held  by  them  or 
him  to  the  uses  and  upon  the  trusts  and  with  and 
subject  to  the  powers,  provisoes,  and  declarations  of 
the  will  now  being  stated  from  time  to  time  affecting 
the  testator's  real  estates  thereinbefore  devised,  or  as 
near  thereto  as  circumstances  should  then  admit  of 
as   therein   mentioned;    and  the   testator  declared 
that   until  the  money  to  arise  by  such   sale,  ex- 
change,  or  partition   as   aforesaid   should  be  dis- 
posed  of    as   thereinbefore    directed,   his    trustees 
might   invest   the   same   or   any   part    thereof   as 
therein  mentioned,  and  that  the  income  should  be 
applied  in  the  same  manner  as  the  rents  and  profits 
of  the  hereditaments  to  be  purchased  therewith  as 
aforesaid  would  be  applicable  in  case  such  purchase 
as  aforesaid  was  actually  made.    And  the  testator 
thereby  devised  all  his  copyhold  and  customary  here- 
ditaments unto  and  to  the  use  of  the  said  Sir  Charles 
Be  Hoghton,  Biohard  de  Hoghton,  and  Richard  John 
Flowerdew  and  their  heirs  upon  such  trusts  and  with 
and  subject  to  such  powers,  provisoes,  and  declara- 
tions as    were   thereinbefore   limited  and   declared 
of  and  concerning  the  freehold  premises  therein- 
before devised  as  nearly  as  the  different  tenure  and 


quality  of  the  premises  and  the  rules  of  law  and 
equity  would  permit.  And  the  testator  thereby 
devised  and  bequeathed  his  leasehold  hereditaments 
to  his  said  trustees  upon  corresponding  trusts.  And 
the  testator  thereby  bequeathed  his  personal  estate  to 
his  said  trustees  upon  trust  for  conversion  as  therein 
mentioned,  and  to  pay  his  funeral  and  testamentary 
expenses  and  debts  and  legacies,  and  the  legacy  duty 
in  respect  of  all  legacies  and  annuities  given  by  that 
his  will  or  any  codicil  thereto  free  from  legacy  duty, 
and  to  hold  and  apply  all  the  residue  of  the  said 
moneys  upon  the  trusts  and  with  and  subject  to  the 
powers,  provisoes,  and  declarations,  and  in  the  man- 
ner thereinbefore  declared  and  directed  of  and  con- 
cerning the  moneys  to  arise  from  any  sale  of  the  real 
estates  thereinbefore  devised  under  the  power  of  sale 
thereinbefore  oontained.  And  the  testator  directed 
that  each  of  the  said  annuities  given  by  his  will 
should  be  free  from  legacy  duty,  and  that  the  said 
annuities  were  to  be  paid  out  of  the  annual  inooine 
only  of  his  real  estate  and  personal  estate,  and  not 
out  of  capital  or  corpus. 

The  said  Biohard  de  Hoghton  died  without  issue 
on  the  17th  of  August,  1892. 

The  said  Sir  Charles  de  Hoghton  died  without  issue 
on  the  12th  of  April,  1893,  whereupon  the  petitioner, 
Sir  James  de  Hoghton,  succeeded  to  the  baronetcy, 
and  became  entitled  to  an  annuity  of  £3,000  under 
the  trusts  of  the  said  will. 

No  duty  had  been  paid  in  respect  of  the  said 
annuity  of  £3,000  to  which  Sir  James  de  Hoghton  so 
became  entitled  as  aforesaid,  and  the  Commissioners 
of  Inland  Bevenue  claimed  that  succession  duty  and 
not  legacy  duty  was  payable  thereon. 

In  order  to  obtain  the  decision  of  the  court  upon 
the  point  the  present  petition  was  presented  by  the 
trustees  of  the  will,  asking  that  whatever  duty  the 
court  might  determine  to  be  payable  in  respect  of 
the  said  annuity  of  £3,000  might  be  ordered  to  be 
paid  out  of  some  of  the  funds  or  moneys  forming 
capital  or  corpus  of  the  estate  of  Sir  Henry  de 
Hoghton,  deceased,  or  otherwise  as  the  court  might 
direct. 

Hastings,  Q.C.  {Ingle  Joyce  with  him),  for  the 
petitioners,  referred  to  8  &  9  Vict.  o.  76,  s.  4 ;  and 
argued  that  the  case  plainly  fell  within  that  section. 

He  cited  Attorney- General  v.  Jackson,  2  Cr.  &  Jer. 
101 ;  Stow  v.  Davenport,  5  B.  &  Ad.  359 ;  and  Shirley 
v.  Earl  Ferrers,  1  Ph.  167,  and  contended  that  the 
last-mentioned  case  did  not  apply.  For  that  unless 
Sir  J.  de  Hoghton  lived  until  the  determination  of 
the  twenty-one  years  term  he  would  take  no  interest 
in  the  estate  or  the  accumulations. 

Buckley,  Q.C.  (Mcthold  with  him),  for  the  persons 
interested  in  remainder  other  than  E.  I.  de  Hoghton. 

Rowden,  for  E.  I.  de  Hoghton. 

Vaughan  Hawkins,  for  the  Commissioners  of  Inland 
Bevenue,  argued  that  succession  duty  was  payable ; 
that  the  question  put  broadly  was  this :  Was  Sir 
James  de  Hoghton  owner  of  the  estate  P  The  cases 
of  Attorney-General  v.  Jackson  and  Stow  v.  Davenport 
went  upon  rent-charges  given  to  persons  not  the 
owner  of  the  estate.  Shirley  v.  Earl  Ferrers 
shows  clearly  that  in  such  a  case  legacy  duty  is  not 
payable. 

He  referred  to  section  21  of  the  Act  of  1888  (51 
Vict.  c.  8. 

Hastings,  in  reply. 

Stirling,  J.,  stated  the  facts,  and  proceeded  as 
follows:— Now  the  rents  and  profits  largely  exceed 
the  annuities  which  are  mentioned  in  the  will,  and 
the  question  has  arisen  whether  legacy  or  succession 
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duty  is  payable  upon  the  annuity  to  which    Sir 
James  de  Hoghton  is  entitled  during  the  term. 

The  statute  on  which  the  question  depends  is  8  & 
9  Vict.  o.  76,  s.  4.  That  is  in  itself  a  re-enactment 
with  some  extensions  of  the  statute  45  Geo.  3,  c.  28, 
s.  4,  which  was  itself  a  re-enactment  of  section  7  of 
the  Act  36  Geo.  3,  c.  52.  Reading  the  Act  now  in 
force  shortly,  it  runs  thus :  "  from  and  after  the  pass- 
ing of  this  Act  every  gift  by  any  will  of  any  person 
which  is  or  shall  be  charged  upon  the  real  estate  of 
such  person  shall  be  deemed  a  legacy  within  the 
meaning  of  the  Acts  relating  to  duties  on  legacies. 

Now  the  corresponding  clause  in  the  Act  45  Geo. 
3,  section  4,  was  considered  by  the  Court  of  Exche- 
quer in  the  case  of  Attorney-General  v.  Jackson. 

There  the  testator  gave  certain  real  estate  to 
Charlotte  Troughton  for  life,  and,  after  her  decease, 
and,  in  the  event  of  her  husband  Joseph  Troughton 
surviving  her,  he  gave  him  an  annuity  or  yearly  rent- 
charge  of  £500,  with  such  power  and  remedy  of  dis- 
tress and  entry  and  perception  of  rents  in  case  the 
annuity  should  be  in  arrear  as  are  reserved  to  lessors 
for  the  recovery  of  rents  on  leases  for  years,  and  sub- 
ject to  that  annuity  he  gave  his  real  estates  in 
moieties  as  therein  mentioned.  It  was  held  that 
legacy  duty  was  payable  upon  this  devise  in  favour  of 
Joseph  Troughton.  The  judgment  was  delivered  by 
Lord  Lyndhurst,  who  was  wen  Lord  Chief  Baron, 
and  he  said  "  It  appears  to  us  that  this  clause  comes 

grecisely  within  the  terms  made  use  of  by  the  Legis- 
rture — a  gift  by  way  of  annuity  out  of  or  charged 
upon  his  or  her  real  estate.  We  cannot  therefore 
take  upon  ourselves  to  say,  as  this  clause  comes  pre- 
cisely within  the  terms  made  use  of  by  the  Legisla- 
ture, that  the  Legislature  did  not  intend  that  it 
should  apply  to  a  case  of  this  description."  Upon 
that  ground  it  was  held  subject  to  legacy  duty.  The 
same  point  was  considered  by  the  Court  of  Queen's 
Bench  in  Stow  v.  Davenport  when  the*  decision  in 
Attorney-General  v.  Jackson  was  followed,  and  that 
has  never  since  been  departed  from.  In  the  case  of 
Shirley  v.  Earl  Ferrers  a  decision  was  given  which  is 
said  to  qualify  the  rule  laid  down  in  Attorney-General 
v.  Jackson.  There  the  testator  devised  certain  real 
estates  to  the  use  of  trustees' for  the  term  of  500  years 
and  subject  thereto  to  the  use  of  other  trustees  to 
preserve  contingent  remainders,  with  remainder  to 
the  first  and  other  sons  of  C.  S.  (then  an  infant)  with 
divers  remainders  over,  and  he  directed  that  the 
trustees  of  the  term  should  after  paying  certain 
annuities  apply  so  much  of  the  rents  and  profits  of 
the  estates  as  they  should  think  fit  (not  exceeding  in 
any  one  year  a  certain  amount)  in  aid  of  another  fund 
to  the  maintenance  and  education  of  C.  S.  until  she 
should  attain  twenty-one  or  marry,  and  that  they 
should  accumulate  the  surplus  rents  and  profits  for 
the  benefit  of  C.  S.  when  she  should  attain  twenty- 
one  or  marry,  and  if  she  should  die  under  twenty-one 
and  unmarried,  then  for  the  benefit  of  the  parties 
entitled  under  the  subsequent  limitations  of  the 
estates,  and  that  upon  her  attaining  twenty-one  or 
marrying  they  should,  during  her  lifetime,  pay  the 
surplus  rents,  after  the  payment  of  the  annuities,  to 
her  for  her  separate  use.  The  decision  was  that  of 
Lord  Lyndhurst  himself,  who  was  then  Lord  Chan- 
oellor,  and  the  case  of  Attorney-General  v.  Jackson  was 
cited. 

What  his  lordship  said  in  giving  judgment  is  very 
short,  and  it  is :  "  The  effect  of  the  will  is  to  give  the 
petitioner  (C.  S.)  a  life  estate  subject  to  certain 
charges,  and  coupled  with  a  direction  to  the  trustees 
to  apply  a  limited  portion  of  the  rents  to  her  main- 
tenance and  education  until  she  attain  the  age  of 
twenty-one  or  marry.  The  direction  merely  does 
what  the-  court,  would  have  done  without  it.    The 


petitioner  would  have  been  entitled  at  all  events  to 
maintenance  out  of  the  rents  and  profits  of  the  real 
estates.  It  is  true  the  trustees  have  a  discretion  to 
allow  a  portion  of  the  rents  not  exceeding  a  certain 
amount  for  that  purpose,  but  still  the  estate  out  of 
which  the  allowance  is  to  come  is  her  estate. 
Nothing  but  what  is  a  charge  upon  the  estate  of 
another  person  will  come  within  the  statute.  It  is 
very  important  that,  as  far  as  possible,  we  should 
avoid  refinements  in  the  construction  of  this  Act  I 
am  of  opinion  that  no  legacy  duty  is  payable,  and 
the  stop  must  be  taken  off." 

Now  that  case  is  relied  on  by  the    Grown  in 
the  present  case.     It  said   and  I  think  truly  said 
that  two  principles  are  laid  down  or  implied  in  the 
in  the  judgment  of  Lord  Lyndhurst.    First  that  in 
considering  the  nature  of  the  interests  created  by  the 
will  or  other  instrument  for  the  purposes  of  this  set 
the  substance  of  the  thing  is  to  be  looked  at  and  sot 
the  mere  conveyancing  form,  and  that  secondly  the 
annuity  within  the  meaning  of  8  &  9  Vict,  c  76  s.  4 
must  be  a  charge  upon  the  estate  of  another  person,  aid 
not  merely  a  portion  of  the  estate  of  the  same  person, 
I  propose  to  apply  these  two  principles  to  the  present 
case  and  to  consider  whether  in  substance  what  is 
given  to  Sir  James  De  Hoghton  during  the  period  of 
twenty-one  years  from  the  death  of  testator  is  or  is  not 
a  charge  upon  the  estate  of  another  person.    Now  1st 
us  proceed  by  steps.    If  the  trust  had  been  during 
the  period  of  twenty-one  years  to  pay  Sir  James  De 
Hoghton  say  the  sum  of  £3,000  a  year  for  twenty-one 
years  and  to  pay  the  residue  of  the  rents  and  profs* 
to  a  person  whom  I  will  call  A.,  and  then  subject  to 
the  term  to  a  third  person  whom  I  will  call  B.,  far  Efc 
with  remainders  over,  then  it  seems  to  me  the  esse 
would  plainly  fall  within  the  decision  in  AUmey 
General  v.  Jacksoiu    Does  it  make  any  difference  that 
the  person  whom  I  have  denominated  A.  is  Sir  Jama 
De  Hoghton  himself?     I  cannot  see  that  it  does. 
During  the  period  of  twenty-one  years  he  does  not 
take  the  income.    He  merely  takes  a  portion  of  moon* 
and  the  residue  or  income  is  given  away  to  another 
person    A.    and  therefore   during   that  period  fat 
annuity  is  charged  upon  the  estate  or  interest  of  &> 
Then  all  that  remains  is  to  consider  whether  again* 
makes  any  any  difference  that  in  this  ca8e]JeP"*1 
whom  I  have  designated  A.  is  a  trustee  directed  to 
lay  out  the  surplus  rents  which  do  not  belong  to  Sr 
James  during  the  twenty-one  years.     It  is  posaot 
that  if  he  survives  the  period  he  may  take  an  interest 
but  if  he  dies  during  that  period  he  takes  no  interest  j 
whatever.    It  seems  to  me  mat  during  the  twenty-oat ■ 
years  Sir  James  De  Hoghton  has  a  mere  charges* 
these  rents  that  are  given  beneficially  to  other  persons^ 
and  that  consequently  legacy  duty  and  not  suwuM 
duty  is  payable. 

Solicitors;  Bowcliffes  Bawle  <fe  Co;  Park  Nelson* 
Co  (Solicitors  to  the  inland  Revenue). 


March  36,  27;  April* 


Chan.  Div.  1 
Homer,  J.  J 

Robson  v.  Smith,  (o.)  i 

Company  —  Debenture — Floating  security  —  Char?-" 
Garnishee  order. 

A  debenture  which  creates  merely  a  floating  sear^\ 
on  the  assets  of  a  company,  and  even  though  it  wnsssl 
a  provision  that  the  company  shaU  not  be  at  liberty* 
create  any  mortgage  or  charge  upon   its   property  m 

(a.)  Reported  by  J.  W.  Qbxlq,  Esq., 

-  -•--• Law. 
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priority  to  the  debenture,  does  not,  before  a  winding  up 
or  a  receiver  has  been  appointed,  constitute  a  charge  on 
specific  assets  such  as  a  debt  due  to  the  company,  and  a 
creditor  who  has  obtained  a  garnishee  order  absolute  is 
entitled  to  priority  over  the  debenture  security,  A 
garnishee  order  absolute  does  not  come  within  the  term 
"  charge  "  in  such  a  proviso  as  that  in  the  debenture  in 
guestion.  A  garnishee  order  absolute  is  a  form  of 
execution,  not  a  charge. 

Trial  of  action. 

This  was  an  action  brought  by  the  holder  of  a 
debenture  for  £3,000  issued  by  the  Empire  Printing 
and  Publishing  Co.  (limited)  against  Smith,  Son,  « 
Downes  and  others  for  an  order  (1)  that  the  plaintiff 
was,  by  virtue  of  his  debenture,  the  assignee  in 
equity  of  a  sum  of  £200  owing  by  the  defendants  to 
the  company ;  and  (2)  that  by  virtue  of  a  notice  of 
October  10,  1893,  the  defendants,  as  from  that  date, 
became  trustees  for  the  plaintiff  of,  or  otherwise  liable 
to  pay  him,  the  said  sum  of  £200 ;  and  (3)  an  order 
for  payment  accordingly. 

The  debenture  was  in  the  following  form : — The 
company  covenanted  to  pay  the  bearer  on  presenta- 
tion, on  the  4th  of  June,  1890,  or  at  the  expiration  of 
six  calendar  months  after  the  bearer  should  by  notice 
in  writing  to  the  company,  have  required  it  to  do  so, 
or  on  such  earlier  day  as  the  principal  sum  thereby 
secured  should  become  payable  in  accordance  with 
the  conditions  endorsed  thereon,  the  sum  of  £3,000, 
and  to  pay  interest  in  the  meantime.  And  the  com- 
pany thereby  charged  with  such  payments  "its 
undertaking  and  all  its  real  and  personal  pro- 
perty f  both  present  and  future),  including  its  uncalled 
capital  for  the  time  being." 

The  endorsed  conditions  were  (inter  alia)  the  fol- 
lowing: 

"  (a)  The  charge  created  by  the  said  debenture  is  to 
be  a  floating  security  upon  the  real  and  personal 
property  (both  present  and  future)  of  the  company, 
bat  so  .that  the  company  shall  not  be  at  liberty  to 
create  any  mortgage  or  charge  upon  any  such  pro- 
perty in  priority  to  the  said  debenture." 

"  (c)  Tne  principal  sum  secured  by  the  said  deben- 
ture shall  immediately  become  payable  (1)  if  the 
company  makes  default  for  twenty-eight  days  in  the 
payment  of  any  interest  thereby  secured,  and  the 
bearer,  before  such  interest  is  paid,  by  notice  in 
writing  to  the  company,  calls  in  the  said  principal 
sum;  or  (2)  in  case  the  company,  before  the  said 
principal  sum  and  all  interest  for  the  same  shall  be 
fully  paid,  shall,  by  reason  of  its  inability  to  meet  its 
engagements,  suspend  payment ;  or  (3)  if  an  order  is 
made,  or  an  effective  resolution  is  passed,  for  the 
winding  up  of  the  company." 

The  company  having  failed  to  pay  interest,  judg- 
ment was,  on  the  23rd  of  August,  1893,  recovered  by 
Bobson  for  principal  and  interest  due  to  the  25th  of 
July,  1893,  on  the  debenture.  The  sheriff,  under  a 
writ  of  fi.  fa.,  levied  on  the  company's  property  for 
£3,090  16a.  2d.,  but  the  levy  realized  only  £1,000. 

On  the  21st  of  September,  1893,  a  creditor, 
Walker,  recovered  judgment  against  the  company 
for  £300,  and  on  the  27th  of  September,  1893,  ob- 
tained a  garnishee  order  nisi  against  the  defendants 
Smith,  Son,  &  Downes  for  payment  to  him  of  the 
£200  due  from  Smith,  Son,  &  Downes  to  the  com- 
pany. At  that  date  (September  27,  1893)  there  was 
due  to  Messrs.  Usher  &  Co.  a  sum  of  £140 ;  they  had 
recovered  judgment  two  years  previously,  and  they 
also  obtained  against  Smith,  Son,  &  Downes  a  gar- 
nishee order  nisi.  Both  these  garnishee  orders  were 
returnable  for  the  same  date — namely,  the  4th  of 
October,  1893.  Bobson,  on  the  28th  of  September, 
obtained  also  a  garnishee  order  nisi  against  Smith, 


Son,  &  Downes  returnable  on  th*  5th  of  October, 
1893.  The  garnishee  orders  nisi  of  Walter  and  Usher 
&  Co.  were  made  absolute  on  the  4th  of  October,  and 
on  the  5th  of  October  Bobson  also  obtained  an  order 
absolute  directing  Smith,  Son,  &  Downes  to  pay 
Bobson  the  balance  of  their  debt  to  the  company 
after  satisfying  the  garnishee  orders  of  Walter  and 
Usher.  Bobson,  on  the  10th  of  October,  1893,  gave 
notice  in  writing  to  Smith,  Son,  &  Downes  that  he 
.claimed  payment  under  the  debenture  from  them  of 
all  debts  due  to  the  company,  and  that  they  were  not 
to  pay  what  they  owed  the  company  to  anybody  but 
himself. 

Shortly  afterwards  Smith,  Son,  &  Downes  paid 
Walter  £200,  Walter's  debt  having  been  decided  to 
have  priority  over  that  of  Usher  &  Co.  This  action 
was  thereupon  brought  by  Bobson  to  recover  £200 
from  Smith,  Son,  &  Downes. 

The  company  was  not  wound  up  until  October, 
1894. 

Bowden  and  Paice,  for  the  plaintiff. — Bobson's 
debenture  was  a  charge  on  all  the  company's  assets 
including  book  debts  owing  to  it,  ana  he  was  an 
eauitable  assignee  of  those  assets  and  cannot  be 
displaced  by  subsequent  garnishee  orders.  The 
debenture  had  ceased  to  be  inchoate  when  the 
company  failed  to  pay  interest:  In  re  Standard 
Manufacturing  Co.,  39  W.  B.  369,  [1891]  1  Ch.  627 ; 
In  re  Opera  {Limited),  39  W.  B.  705,  T1891]  3  Ch. 
260.  A  garnishee  order  absolute  only  gives  the 
garnishee  a  lien  on  what  is  due  the  creditors  less' 
prior  equitable  charges.  The  garnishees  need  not 
have  paid  the  debts  to  the  garnishors  as  they  had 
notice  of  Bobson's  equitable  prior  charge:  Wood  v. 
Dunn,  15  W.  B.  180,  L.  B.  2  a  B.  73;  Ex  parte 
Whitehouse,  34  W.  B.  681,  32  Ch.  D.  512. 

Neville,  Q.C.,  and  Eve,  for  the  defendants. — A 
floating  security  such  as  this  does  not  become  a 
specific  charge  until  a  winding  up  has  taken  place  or 
a  receiver  has  been  appointed:  Brunton  v.  Electrical 
Engineering  Corporation,  £1892]  1  Ch.  434,  40  W.  B. 
Dig.  33.  Wood  v.  Dunn  does  not  finally  settle  what 
the  effect  of  payment  under  a  garnishee  order  is 
where  the  garnishee  has  notice  of  a  prior  charge. 

They  also  cited  In  re  Home  and  HeUard,  29  Ch.  D. 
736,  33  W.  B.  Dig.  234 ;  Mayor  of  London  v.  London 
Joint  Stock  Bank,  29  W.  B.  870,  6  App.  Cas.  393; 
Ex  parte  Whitehouse;  In  re  Colonial  Trusts  Corpora- 
tion, 15  Ch.  D.  465,  29  W.  B.  Dig.  40 ;  and  Davis  v. 
Freethy,  24  Q.  B.  D.  519,  38  W.  B.  Dig.  193. 

Bowden  replied. 

Bomkb,  J. — Debentures  like  the  plaintiff's  have  been 
frequently  considered  by  the  courts.  They  constitute 
what  is  called  a  "  floating  security,"  that  is  to  say, 
they  allow  the  company  to  deal  with  its  assets  in  the 
ordinary  course  of  business  until  the  company  is 
wound  up,  or  stops  business,  or  a  receiver  is  appointed 
at  the  instance  of  the  debenture-holders,  or  as  it  has 
been  said  (see  In  re  Standard  Manufacturing  Co.,  [1891] 
1  Ch.,  at  p.  641)  they  constitute  a  charge,  but  give 
a  licence  to  the  company  to  carry  on  its  business. 
So  long  as  the  debentures  remain  a  mere  floating 
security,  or  in  other  words  the  licence  to  the  company 
to  carry  on  its  business  has  not  been  terminated  the 
property  of  the  company  may  be  dealt  with  in  the 
ordinary  course  of  business  as  if  the  debentures  had 
not  been  given  and  any  such  dealing  with  a  particular 
property  will  be  binding  on  the  debenture-holders* 

Srovided  that  the  dealing  be  completed  before  the 
ebentures  cease  to  be  merely  a  floating  security. 
In  the  present  case  at  the  time  that  the  defendants 
as  garnishees  under  the  order  of  the  court  paid  the. 
debt  due  to  the  company, .  the.  plaintiff^  debenture, 
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remained  a  floating  security  only.    The  company  was 
not  wound  up  until   many  months  afterwards.      No 
reoeiver  had  been  appointed   at  the  instance  of  a 
debenture-holder  nor  had  the  plaintiff  taken  any  step 
as  against  the  company  to  enforce  his  security  or  to 
prevent  the  company  from  carrying  on  its  business. 
On  the  contrary,  he  had  immediately  before  obtained 
a  judgment  against  the  company  for  the  debt  secured 
by  the  debenture  and  by  way  of  execution  of  this 
judgment  debt,  and  had  obtained  iu  the  ordinary  way 
an  order  against  the  defendants  as  garnishees  for 
payment  of  the  balance  of  their  debt  to  the  company 
remaining  after    payment   to  the   prior  garnishors 
under  the  above-mentioned  prior  order.    In  this  way 
he  recognized  the  fact  that  the  company  was  carry- 
ing on  its  business  and  was  entitled  to  deal  with  its 
property  in    the    ordinary  course.      Nor    had    the 
company  in  fact  even  stopped  business  and  still  less 
had  the  defendants  notice  of  any   stoppage.      An 
attempt  was  made  by  the  plaintiff  to  prove  that  the 
company  had  stopped  business  before  the  defendants 
paid  the  prior  garnishors,  but  this  attempt  failed. 
no    doubt  the    company    was   in    difficulties    and 
executions  on  judgment  debts  against  the  chattels 
had  been  enforced  and  the  chattels  sold  and  the 
company  had  been  obliged  to  change  its  registered 
address.    But  the  plaintiff's  own  witness,  Fraser,  had 
to  admit  that  a  new  address  had  been  registered  and 
that  the  company  continued  for  some  time  afterwards 
to  carry  on  business,  for  instance,     it    completed 
pending  orders  and  had  printing  work  done  for  it  by 
third  parties    in  order  to    enable  [such    orders    to 
be   carried    out.      The    licence    to   the    company 
to  carry  on  its  business  implied  by  debentures  ox  this 
class  had  not  been  withdrawn  at  the  time  the  defend- 
ants made  the  payments  now  impeached,  nor  had  the 
plaintiff  or  anyone  else    taken    any   effectual  step 
towards  such  withdrawal.     The  notice  not  to  pay 
that  the  plaintiff  sent  to  the  defendants,  after  the 
first  garnishee  order,  and  before  actual  payment,  was 
no  withdrawal  of  the  licence  as  between  the  plaintiff 
and  the  company,   nor   did  the  notice  venture  to 
inform  the  defendants  that  the  floating  nature  of  the 
security  had  been  changed,  or  that  any  step  had  been 
taken  to  wind  up  the  company,  or  to  get  a  receiver 
appointed,  or  to  prevent  the  company  from  carrying 
on  its  business.    The  notice  sent  would  have  been  no 
justification  or  valid  excuse  to  the  defendants  if  they 
had  refused  to  pay  under  the   existing  garnishee 
order,  or  if  they  had  applied  to  the  court  to  set  aside 
or  prevent  the  enforcement  of  that  order.    And  if  no 
garnishee  order  had  been  in   existence,  the  notice 
would  not  have  justified  the  defendants  in  refusing  to 
pay  their  debt  to  the  company  on  demand  made  by 
the   company.      The   holder   of  a  debenture  con- 
stituting a  floating  security,  only  while  the  company 
is  carrying  on  its  business,  and  when  no  steps  have 
been  taken  to  wind  up  the  company  or  to  get  a 
reoeiver  appointed  cannot  single  out  a  particular  debt 
due  to  the  company,  and  require  by  notice  that  debt 
to  be  paid  to  him  or  not  to  be  paid  to  the  company  or 
to  those  validly  claiming  through  the  company  (see 
the  observations  of  Stirling,  J.,  in  Hubbuck  v.  Helms, 
35  W.   B.   574).      For  these  reasons  it  appears  to 
me  that  the  payment  by  the  defendants  to  the  first 
garnishors  was  good  as  against  the  plaintiff,  and  that 
the  plaintiff's  action  accordingly  fails,  and  I  need  not 
consider  the  other  grounds  of  defence  raised^on  behalf 
of  the  defendants.  I  ought  to  say  that  the  cases  of  In  re 
Standard  Manufacturing  Co.  and  In  re  Opera  (Limited), 
relied  upon  by  the  plaintiff,  are  not  in  point.    Those 
were  cases  of  execution  creditors,  and  in  |  both  the 
winding  up  of  the  company  commenced  before  the 
sheriff  sold,  and  therefore  before  the  execution  was 
completed — in  other  words  before  the  assets  seized  by 


the  execution  creditors  had  been  completely  dealt 
with  so  as  to  give  any  rights  therein  to  the  creditors. 
I  should  perhaps  add  that  in  the  present  case  the 
plaintiff's  debenture  contained  the  not  unusual  pro- 
vision that  the  company  should  not  be  at  liberty  to 
create  any  mortgage  or  charge  upon  any  property  in 
priority  to  the  debenture,  but  this  provision  is  not 
material  in  this  action,  for  garnishee  proceedings  aw 
only  a  form  of  execution,  and  do  not  lead  to  any 
"  charge"  in  the  true  sense  being  created  by  the 
company  on  the  debt  garnished.  The  word 
"charge"  in  a  provision  of  this  class  is  construed 
strictly,  for  instance,  the  provision  has  been  held  not 
to  prevent  the  solicitor  of  the  company  from  asserting 
his  lien  in  priority  to  the  debentures  ?see  Brunton  t. 
Electrical  Engineering  Corporation).  The  action  moat, 
therefore,  be  dismissed,  and  with  costs. 

Solicitors  for  the  plaintiffs,  Paice  <fc  Cross. 

Solicitors  for  the  defendants,  Van  Sandan  A  Ob. 


June  11. 


Q.  B.  Div.  ) 

(Wills  and  Wright,  JJ.)  j 

Pletts  (Appellant)  v.  Campbell  (Respondent^  (a.) 

Licensing  Acts — Off-licence — Orders  taken  at  one  pku 

executed  at  another — Payment  for  goods  ordered  m 

delivery — Sale  of  liquors  at  a  place  not  authorized  b§ 

licence — Licensing  Act,  1872,  *.  3. 

P.,  holding  an  ordinary  licence  to  sell  intoaricataq 

liquors,  to  be  consumed  off  the  premises,  at  his  Ueaud 

premises  in  Stanley-street,  Burnley,  was  in  the  habit  «f 

sending  his  carman  round  weekly  to  certain  customer^ 

who  received  their  orders  for  beer  sold  by  him  ingsBrn 

jars.     These  orders  were  supplied  from  goods  stored  m 

the  said  licensed  premises,  and  duly  delivered  by  tftft 

carman  on  his  next  journey,  who  then  received  paymeM 

for  the  beer  supplied,  together  with  the  empty  jar. 

Held,  that  the  sale  was  not  effected  at  the  licentd 
premises  at  Stanley-street,  but  at  the  house  of  1st 
customer. 

Special  case. 

This  was  an  appeal  against  a  conviction  of  tfcflj 
justices  of  the  petty  sessional  division  of  BlaelcbisB, 
Lower,  whereby  the  appellant  was  convicted  udIbtj 
section  3  of  the  Licensing  Act,  1872,  of  selling  inton* 
eating  liquor  at  a  house  situated  at  142,  Higli-ttrscfc 
Bishton,  where  he  was  not  authorized  by  his  Kceaot 
to  sell  the  same,  he  being  licensed  only  to  eau  If 
retail  intoxicating  liquors  in  his  house  at  11,  S*  ' 
street,  Burnley.  An  apnea!  was  heard  at 
sessions,  where  the  magistrates  allowed  the  appSJ 
subject  to  a  case  to  be  stated  for  the  opinion  of  tk 
oourt. 

The  material  facts  set  out  in  the  case 
follows : — The  appellant  Jonathan  Pletts  is  a 
holding  among  other  licenses  one  under  the 
House  Act,  1830  (11  Geo.  IV.  and  1  Wm.  IV.  c. 
to  sell  beer  by  retail  at  11,  Stanley-street,  BuH 
to  be  consumed  off  the  premises.    On  the  20th 
1894,  a  man  named  Greenwood  in  his  employment 
carman  delivered  in  a  cart  driven  by  him  a  stoat  j 

containing  one  gallon  of  XX  beer  to  Mrs. 

Moore  at  142,  High-street,  Bishton,  in  P*7"4 
for  which  he  was  to  and  did  receive  on  beta 
of  the  appellant  one  shilling,  on  or 
2nd  day  of  June.  Evidence  showed  that  a 
course  of  dealing  had  been  carried  on  for  eight 
prior  to  that  date,  between  the  appellant  and 
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Moores,  by  which  Greenwood  delivered  from  hi* 
master's  cart,  carriage  free,  one  gallon  of  beer  week 
by  week  in  pursuance  of  orders  given  to  him  by  Mrs. 
Moore  from  time  to  time.  On  the  occasion  of  each 
delivery  Greenwood  received  payment  for  the  beer 
delivered  the  previous  week  together  with  the  empty 
jar.  On  the  week  preceding  May  26,  1894,  Mrs. 
Moore  gave  an  order  for  a  gallon  of  beer.  The  order 
(together  with  others  received  on  that  day)  was 
entered  by  Greenwood  in  an  order  book,  and  on  his 
return  to  Burnley,  he  made  out  from  his  order  book 
a  list  of  the  orders  obtained  which  he  handed  to 
Pletts  who  examined  it  and  directed  that  they  should 
be  executed.  On  the  26th  of  May,  Greenwood 
selected  from  the  licensed  stores  at  Stanley-street  the 
goods  necessary  to  execute  the  several  orders  he  had. 
These  goods  included  a  stone  jar  of  XX  beer  for  Mrs. 
Moore,  but  there  was  no  mark  placed  on  it  to  distin- 
guish it  from  nine  other  similar  jars  of  XX  beer, 
which  were  required  for  other  customers.  Greenwood 
stated  that  he  knew  the  order  in  which  he  would 
arrive  at  the  houses  of  the  customers  for  whom  the 
goods  were  intended  and  he  placed  the  jars  and  cases 
in  his  cart  in  similar  order,  so  that  when  he  came  to 
Moore's  house,  the  iar  intended  for  her  could  be 
ascertained  by  its  position  in  the  cart.  As  a  matter 
of  fact  Mrs.  Moore  being  the  last  customer  to  be 
supplied  with  beer  on  that  day,  the  jar  intended  for 
her  was  placed  last  in  the  cast. 

It  was  contended  for  the  appellant  that  the  sale  of 
the  gallon  of  beer  delivered  to  Mrs.  Moore  took  place 
at  11,  Stanley-street,  Burnley.  For  the  respondent 
Campbell — the  police  officer  by  whom  the  information 
was  laid—- it  was  argued  that  the  sale  or  a  transac- 
tion in  the  nature  of  a  sale  took  plaoe  at  Mrs.  Moore's 
house  at  Bishton. 

The  magistrate  at  quarter  sessions  were  of  opinion 
that  the  sale  took  place  on  the  licensed  premises  of 
the  appellant,  and  that  the  delivery  of  the  jar  to  Mrs. 
Moore  at  Bishton  was  not  an  offence  within  the 
meaning  of  the  3rd  section  of  the  Licensing  Act, 
1892.  They  accordingly  quashed  the  conviction  at 
petty  sessions  subject  to  the  opinion  of  the  court. 

The  question,  therefore,  for  thejoourtto  decide  was  : 
Did  the  transaction  set  out  in  the  case  constitute  a 
sale  in  law  at  Bishton  where  the  appellant  was  not 
authorized  by  his  licence  to  sell  intoxicating 
liquors  by  retail  or  did  the  sale  in  law  take  plaoe  on 
his  licensed  premises  at  Burnley  ? 

Bigham,  Q.C.  (with  him  W.  B.  Ferguson),  in 
support  of  the  conviction. — The  appellant's  whole 
authority  to  trade,  as  he  claims  to  be  able  to,  rests 
upon  the  retail  license  granted  by  the  excise  and  which 
is  commonly  known  as  an  "off  licence."  If  the 
appellants  contention  is  right,  then  every  licensed 
victualler  and  every  beer-house  keeper  holding  such  a 
license  might  go  from  house  to  house  soliciting  orders 
for  pots  ox  beer,  take  them  from  his  licensed  premises 
himself  or  by  his  servant,  and  deliver  them  to  the 
customers  at  their  own  houses,  receiving  payment  on 
delivery.  The  license  is  granted  under  the  provisions 
of  32  &  33  Vict.  c.  27,  s.  4,  as  defined  by  section  74  of 
35  &  36  Vict.  c.  94.  The  present  proceedings  are 
instituted  under  section  3  of  the  latter  statute,  which 
directs  "  that  no  person  shall  sell  or  expose  for  sale  by 
retail  any  intoxicating  liquor  without  being  duly 
licensed  to  sell  the  same,  or  at  any  place  where  he  is 
not  authorized  by  his  licence  to  sell  the  same.  Any 
person  selling  or  exposing  for  sale  any  intoxicating 
liquors  at  any  place  where  he  is  not  authorized  by  his 
licence  to  sell  the  same  shall  be  liable  to  certain 
penalties."  I  submit  that  no  sale  takes  plaoe  unless 
there  is  at  the  time  of  the  transaction  a  transmutation 
of  property.    Until  the  goods  are  delivered  there  is 


nothing  to  show  which  specific  article  has  been  set 
aside  for  each  customer,  and  therefore  in  law  no  sale 
took  plaoe  before  delivery. 

Poland,  Q.C.,  and  W.  Mackenzie,  for  the  appellant.— 
I  submit  that  the  passing  of  the  property  in  the  article 
sold  is  not  the  test  that  should  De  applied  here.  In 
the  face  of  rule  5,  sub-section  1  and  2,  under  section 
18  of  the  Sale  of  Goods  Act,  1893,  I  admit  I  can- 
not argue  that  the  property  past  in  the  jar  of  beer  at 
the  licensed  premises  so  that  if  the  jar  had  been 
stolen  or  broken  on  the  journey  out  the  loss  would 
fall  upon  the  customer.  But  I  submit  there  was  a 
good  contract  of  sale  to  sell  the  beer  to  each  cus- 
tomer from  Pletts  licensed  premises  sufficiently  denned 
to  satisfy  the  requirements  of  the  statute.  The  case 
of  Stallard  v.  Marks,  26  W.  B.  694,  3  Q.  B.  D.  412,  so 
far  as  it  goes  is  in  my  favour.  I  rely,  however,  on 
the  authority  of  Stretch  v.  White,  25  J.  P.  485. 
There  a  farmer  living  without  the  limits  of  the 
market  used  to  send  all  his  butter  to  a  shop  within 
the  limits,  in  the  course  of  dealing  being  allowed 
the  market  price  for  it,  and  it  was  held  that  was  not 
a  selling  by  the  farmer  within  the  limits  of  the  13th 
section  of  the  Markets  and  Fairs  Glauses  Act,  1847 
(10  &  11  Vict.  c.  14).  Blackburn,  J.,  during  the 
argument,  is  reported  to  have  said  :  "  There  was  no 
sale  of  the  specific  article,  that  is  true.  But  still  it  is 
a  good  enough  sale  when  one  sends  the  specific  article 
in  course  of  trade  and  another  accepts  it  and  so  con- 
verts it  into  a  specific  contract.  It  is  not  necessary  to 
constitute  a  sale  within  the  section  that  there  should 
have  been  a  transmutation  of  property."  My  client 
has  executed  orders  received  in  this  way  for  thirteen 
years  and  no  objection  has  before  been  raised  to  his 
doing  so. 

Bigham,  Q.C.,  replied. 

Wills,  J. — I  am  of  opinion  that  the  decision  of 
quarter  sessions  is  wrong,  and  that  the  original  de- 
cision, under  which  the  seller  of  the  beer  was  con- 
victed, is  correct.  Indeed,  except  for  the  dictum  of 
Blackburn,  J.,  cited  from  the  case  of  Stretch  v.  White, 
relied  on  by  the  appellant,  I  should  have  thought  it 
was  absolutely  too  clear  a  point  for  argument.  In 
this  instance,  a  person  who  is  licensed  to  sell  beer  by 
retail  on  certain  premises  sends  his  carter  to  take 
orders  at  a  distance.  That  is  the  same  thing  as  if  he 
went  for  those  orders  himself.  On  the  man's  return 
from  his  round  he  selects  such  goods  as  he  thinks 
will  be  required  to  execute  these  orders.  The  goods 
are  subsequently  sent  to  the  customer's  house,  and 
there  the  beer  was  delivered  and  there  it  was  paid 
for.  Everything  material  to  constitute  a  sale  takes 
place,  it  seems  to  me,  at  the  house  of  the  customer, 
and  it  makes  no  difference  that  a  kind  of  selection  to 
meet  the  order  is  made  on  the  licensed  premises  or  in 
the  cart.  All  that  was  necessary  to  complete  a  sale 
was  done  by  the  delivery  of  the  goods  at  the  house  of 
the  purchaser.  I  agree  with  Mr.  Bigham  that  a 
"sale"  involves  a  transmutation  of  property,  and 
that  no  transaction  is  a  "  sale  "  unless  the  property 


It  seems  to  me  that  every  material  evidence  that 
this  transaction  was  a  sale  took  place  after  the 
goods  arrived  at  the  customer's  house,  and  not  on  the 
licensed  premises  at  Stanley-street.  The  case  of 
Stretch  v.  White  is  cited,  which  is  unfortunately 
reported  only  in  the  Justices  of  the  Peace*  One 
would  have  expected  that  a  case  forming  apparently 
so  important  an  authority  on  the  law  of  bargain  and 
sale  would  have  been  found  in  the  regular  law 
reports ;  and  I  can  hardly  believe  that  if  the  decision 
had  been  what  it  is  now  contended  by  the  appellant 
counsel  that  it  was,  it  would  have  been  omitted  from 
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the  reports.  It  is  a  singularly  mi  satisfactory  report ; 
I  do  not  mean  as  to  the  statement  of  facts,  but  be- 
cause there  is  a  quantity  of  conversational  matter 
introduced  into  the  arguments,  and  no  detailed 
judgment  is  given  at  the  end.  I  believe  that  what 
the  court  then  held — although  it  is  not  directly 
so  stated— was  that  the  sale  was  made  by  a 
transmutation  of  property  at  the  time  that  the  whole 
of  the  butter  had  been  set  aside  in  the  dairy,  and  as 
the  whole  of  the  butter  made  was  agreed  to  be  taken, 
no  selection  of  any  particular  number  of  pounds  was 
necessary  to  determine  the  special  article  sold.  If 
that  was  so,  then  that  case  is  not  authority  on  which 
the  appellant  can  rely.  I  do  not  feel  bound  in  any 
way  to  follow  it,  nor  can  I  persuade  myself,  in  face  of 
the  perfectly  clear  wording  of  the  statute,  to  hold 
otherwise  than  that  the  appeal  fails,  and  the  convic- 
tion appealed  from  must  be  affirmed. 

Wbioht,  J. — I  concur.  I  wish  to  say  that  I  do 
not  go  so  far  as  Mr.  fiigham,  who  argued  that  the 
word  sale  in  the  statute  must  be  taken  to  mean 
''sale"  in  the  strictly  legal  sense.  It  seems  to  me 
that  it  might  very  well  mean  also  an  agreement  to 
sell  under  circumstances,  of  which,  for  example,  the 
case  cited  from  the  Justices  of  the  Peace  is  an 
illustration.  I  do  not  wish  to  express  any  opinion, 
nor  do  I,  as  to  how  far  a  slight  change  in  the  facts 
might  make  all  the  difference  in  the  legality  of  such 
a  transaction — if,  for  instance,  the  customer's  name 
and  address  were  affixed  on  the  cask  before  the  beer 
left  the  licensed  premises — that  would  make  the 
question  a  very  different  one  from  what  we  are  now 
considering,  but  it  might  not  alter  in  any  way  the 
legality  of  the  transaction.  In  my  opinion,  upon  the 
facts  as  stated  in  the  case,  we  must  hold  that  there 
was  no  sale  until  the  article  was  delivered  from  the 
cart  at  the  customer's  door. 

Conviction  restored  with  coats  both  here  and 
below. 

Solicitors  for  the  appellant,  ThairlwaU,  for  Ains- 
worth;  Sanderson  <fc  Rowson,  Blackburn. 

Solicitors  for  the  respondent,  H.  Clifford,  GosneU, 
&  Tiernay,  for  Garnett  &  Jackson,  Burnley. 


$ttb£  atouncil. 

Feb.  23. 

(On  appeal  from  the  Supreme  Court  of  New  South  Wales.) 

Tbew  v.  Perpetual  Trustee  Co.  (Limited),  (a.) 

Will — Construction — Substitution  of  trust  by  reference — 
Duplication  of  trust — Multiplying  charges. 

Where  there  is  a  trust  by  reference,  then,  in  the 
absence  of  express  intention  by  a  testator,  the  court  will 
not  impute  to  him  the  intention  of  multiplying  charges 
uoon  the  trust  estate  ;  and,  generally,  it  is  not  a  reason- 
able way  of  reading  a  trust  created  by  reference  to  other 
trusts  to  consider  everything  as  there  repeated,  and  so  to 
make  a  duplication  of  trusts,  as  it  were,  in  the  nature  of 
charges. 

This  was  an  appeal  from  the  Supreme  Court  of 
New  South  Wales. 
The  facts  are  given  in  their  lordships'  judgment. 

Cozens-Hardy,  Q.C.,  and  T.  R.  Warrington,  Q.C., 
for  the  appellant. 

Warmington,  Q.C.,  and  Vaughan  Hawkins. 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Barrister- 
--  .  at-Law. 


The  judgment  of  their  lordships  (Ix>rd  Hebsghkii, 
L.C.,  and  Lords  Watson,  Hobhousb,  Maokaghikf, 
Shand,  Davet,  and  Sir  Richard  Couch)  wis 
delivered  by 

Lord  Hobhousb. — This  is  a  suit  for  the  adminii- 
tration  of  the  estate  of  Louis  Samuel,  who  died  on 
the  29th  of  November,  1887,  having  made  a  will  on 
the  day  of  his  death.  The  appellant,  now  Mrs.  Trev, 
was  his  wife.  The  respondents  are  his  two  children 
and  a  company  appointed  to  be  trustees  of  his  wBL 
The  matter  in  question  is  the  amount  of  interest  giro 
by  the  will  to  tne  appellant. 

The  testator  first  gave  his  whole  estate  to  trustee* 
upon  trust  to  sell  and  convert  it  into  money.  It  wfll 
conduce  to  clearness  if  his  directions  as  to  the  appli- 
cation of  the  money,  which  in  the  will  are  written 
consecutively,  are  now  quoted  as  separate  clauses. 

"  (a)  To  pay  the  income  of  so  much  thereof  si  sfaaQ 
amount  to  the  sum  of  £20,000  to  my  wife  Mary  Bsm 
Samuel  during  her  life  and  so  long  as  she  shall 
remain  my  widow  for  her  sole  and  separate  use  fae 
from  the  control  of  any  husband." 

"  (b)  And  from  and  immediately  after  her  msny- 
ing  again  in  trust  to  pay  the  income  arising  horn. 
£10,000  to  my  said  wife  for  her  life  free  from  the  con- 
trol of  any  future  husband  as  aforesaid," 

"  (c)  And  from  and  immediately  after  the  death  of 
my  said  wife  to  pay  the  income  arising  from  the  aw* 
£20,000  for  the  maintenance  and  education  and  ad- 
vancement o£  all  or  any  children  of  mine  by  my  sod 
wife  whether  born  or  to  be  born  hereafter." 

"  (d)  And  in  the  event  of  my  said  wife  marrying 
again,  to  apply  the  interest  of  the  balance  of  tie 
£20,000  upon  the  trusts  last  hereinbefore  declared." 

"  (e)  And  I  further  declare  that  the  trustees  sbtfl, 
subject  to  the  aforesaid  trusts,  pay  to  each  of  my  sai 
children  upon  their  attaining  the  age  of  twenty-cse 
years,  or  upon  their  or  either  of  their  marriage  as* 
half  of  the  capital  sum  hereinbefore  devised  upas 
trust." 

•'  (/)  As  to  the  residue  of  my  said  estate,"  he  gira 
£10,000  to  his  brother  Edward. 

"  (g)  And  as  to  all  my  residuary  estate  I  give  sm 
bequeath  the  same  upon  the  trusts  herembefasi 
declared  with  reference  to  the  sum  of  £20,000." 

The  ultimate  residue  was  large.  It  is  stated  by  tst 
appellant  to  amount  to  £34,000,  or  thereabouts.  Hsr 
contention  is  that  by  virtue  of  clause  (g)  she  ■>>■ 
titled  for  life  to  the  income,  either  of  the  who* 
residuary  estate,  or  at  least  of  an  additional  sn  « 
£10,000.  For  the  children  it  is  contended  tints* 
her  second  marriage  she  became  entitled  to  no 
than  the  income  of  one  sum  of  £10,000. 

The  cause  was  heard  before  the  Chief  MR* 
Equity,  who  declared  that  the  appellant  is  entr 
in  the  events  which  have  happened,  to  the  mo 
arising  from  £10,000,  part  of  the  estate  of  the 
testator,  during  her  life,  and  is  not  entitled  to 
further  interest  under  the  said  will. 

She  appealed  to  the  full  court,  who  di 
appeal,  Mr.  Justice   Manning  dissenting  from 
colleagues.    She  now  seeks  to  reverse  those  *~ 
decrees.  — 

It  has  hardly  been  oontended  here  that  the  Wyi 
entitled  to  the  first  alternative  of  her  claim,  vis.  f1^ 
the  moiety  of  the  whole  residue;  but  it  is  s*j 
strongly  that  she  is  entitled  to  a  second  sum 
£10,000  for  her  life.    Their  lordships  pass  over  1 
conjectures  made  as  to  the  intentions  of  the 
not  expressed  in  words.    The  will  shows  n 
hasty  construction ;  but  it  is  consistent  enough 
itself,  and  upon  the  point   in   question  its  "' 
construction  presents  no  great  difficulty. 

Upon,  the  the  Jiteral  construction  {fee 
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pressed  in  favour  of  the  appellant  is,  to  use  the  words 
of  Mr.  Justice  Manning,  that  where  there  is  a  trust 
by  reference  "  the  only  safe  course  to  adopt,  is  to 
re-write  the  words  declaring  such  trust,  merely  sub- 
stituting the  seoond  fund  or  property  for  the  first." 
Then  it  is  said  that  if  the  words  "  residue  of  my 
estate  "  be  written  in  where  the  words  "  £20,000," 
occur,  that  will  carry  to  the  widow  the  income  of  the 
sum  of  £10,000  on  her  re-marriage. 

But  in  the  first  place  their  lordships  cannot  accept 
the  proposed  canon  of  construction  in  any  sense  which 
would  give  to  it  the  general  effect  of  multiplying 
charges  upon  the  trust  estate,  or  trusts  in  the  nature  of 
charges.  Of  course  such  may  be  the  intention  or  effect 
of  a  particular  will.  But  in  the  absence  of  anything  in 
the  will  to  show  such  an  intention,  the  rule  is  that  the 
court  will  not  impute  it  to  the  testator.  In  the  case 
of  HindU  v.  Taylor,  4  W.  B.  62,  5  De  G.  M.  ft  G.  577, 
Lord  Cran  worth  held  that  in  almost  all  cases  it  is  not 
a  reasonable  way  of  reading  a  trust  created  by  refer- 
ence to  other  trusts,  to  consider  everything  as,  there 
repeated,  and  so  to  make  a  duplication,  as  it  were,  of 
trusts  in  the  nature  of  charges.  This  opinion  has 
been  recognized  as  sound  in  subsequent  oases.  That 
in  this  case  the  widow's  interest  after  re-marriage  is 
in  the  nature  of  a  charge  hardly  admits  of  dispute. 

In  the  second  plaoe,  even  supposing  the  suggested 
process  were  applied  to  this  will,  their  lordships 
cannot  see  how  the  appellant  makes  out  her  right  to 
a  second  sum  of  £10,000.  Let  the  residue  be  substi- 
tuted for  £20,000  as  suggested,  clause  (a)  would  then 
carry  the  income  of  the  residue  to  the  widow,  but  only 
pending  widowhood.  Clause  (b)  does  not  relate  to 
the  £20,000,  but  to  a  substituted  sum  of  £10,000. 
Clause  (e)  would  give  the  income  of  the  residue  to  the 
children  at  the  death  of  the  widow.  Clause  (d)  would 
give  the  income  of  the  balance  of  the  residue  to  the 
children  after  the  marriage  of  the  widow.  Clause  (e) 
would  give  them  at  twenty-one  or  marriage  one  half 
of  the  capital  of  the  residue.  It  is  one  of  the  inac- 
curacies of  the  will  that  there  is  no  express  gift  of  the 
other  half.  It  has  probably  been  assumed  by  every- 
body that  the  gift  of  the  whole  income  and  an 
accelerated  gift  of  half  the  capital  implied  that 
the  whole  capital  was  intended  to  be  given  ulti- 
mately. In  all  these  prior  provisions  there  is  no  gift 
to  the  widow  after  re-marriage,  except  in  clause  (6), 
and  that  is  not  expressed  to  be  one  of  the  trusts  of 
the  £20,000.  There  is  no  trust  declared  of  "the 
£20,000  "  as  a  whole  in  favour  of  the  widow  after  her 
seoond  marriage.  For  the  appellant  it  is  contended 
that  such  a  trust  is  implied  m  clause  (d)  by  the  ex- 
pression "  the  balance  of  the  £20,000."  No  doubt 
the  widow's  £10,000  would  have  to  be  answered  out 
of  the  £20,000,  or  out  of  the  bulk  of  the  estate  before 
any  residue  could  be  ascertained.  Her  interest  is 
made  to  come  first,  and  "  the  balance  of  the  £20,000  " 
means  that  part  as  to  which  no  direction  was  given 
after  the  direction  regarding  the  £10,000.  But  it 
seems  somewhat  fanciful  to  say  that  the  introduction 
of  clause  (d)  into  the  residuary  gift  would  amount  to 
a  direction  that  another  sum  of  £10,000  is  to  be  taken 
out  of  the  residue  and  added  to  that  which  is  alone 
given  to  the  widow  by  clause  (6)  on  her  re-marriage. 

This  is  what  their  lordships  find  to  be  the  result  of 
actu*l  introduction  of  the  prior  clauses  into  the 
residuary  gift.  If  on  the  whole  will  there  were  any 
sufficient  indication  of  an  intention  that  the  widow 
should  on  remarriage  take  two  sums  of  £10,000,  effect 
could  doubtless  be  given  to  it,  though  it  might  not  be 
oxpioosod  in  precise  teims.  But,  as  above  observed, 
there  is  no  such  indication ;  the  appellant  is  relying 
on  the  strictest  literal  construction,  and  that  is  found 
not  to  be  in  her  favour. 
The  result  is  that  the  judgment  below  ought  to  be 


affirmed  and  the  appeal  dismissed.  The  courts  below 
have  thought  fit  to  charge  upon  the  estate  the  costs 
of  the  two  former  hearings.  But  it  would  hardly  be 
right  to  burden  the  estate  with  the  costs  of  a  second 
fruitless  appeal,  and  their  lordships  must  order  the 
appellant  to  pay  the  costs.  They  will  humbly  advise 
her  Majesty  accordingly. 

Solicitors   for   the    appellants,     Collyer   Bristow'J 
Russell,  Hill,  A  Co. 

Solicitors  for  the  respondents,  Want  &  Co. 


Feb.  2. 

(On  appeal  from  the  Supreme  Court  of  Western 
Australia). 

Shxntoit  v.  Smith,  (a.) 

Crown  colony— Colonial  servants — Bight  of  dismissal 
— Office  held  during  pleasure  —  Prerogative  of  the 
Crown. 

Except  in  special  cases  where  it  is  otherwise  provided, 
servants  of  the  Crown  hold  their  office  during  the  pleasure 
of  the  Crown,  for  such  are  the  well-understood  terms  of 
their  engagement.     This  rule  applies  in  a  Crown  colony. 

Semble,  a  Colonial  Government  stands,  in  this  respect, 
on  the  same  footing  with  the  Home  Government. 

The  Colonial  Office  Regulations  are  merely  directions 
given  by  the  Grown  to  the  Governments  of  Crown 
Colonies,  and  do  not  constitute  a  contract  between  the 
Crown  and  its  servants. 

This  was  an  appeal  from  the  Supreme  Court  of 
Western  Australia. 
The  facts  are  set  out  in  their  lordships'  judgment. 

Finlay,  Q.C.,  and  G.  Lawrence,  for  the  appellant. 

Channell,  Q.C.,  and  Bray,  for  the  respondent. 

Tha Judgment  of  their  lordships,  Lords  Hbbschsll, 
L.C.,  Watson,  Hobhouss,  Maonaohten,  and  Shand, 
was  delivered  by 

Lord  Hobhousb. — The  substantial  question  in  this 
appeal  is  the  question  on  what  terms  was  the 
respondent,  Dr.  Smith,  engaged  in  the  service  of  the 
Government  of  Western  Australia.  He  claims 
damages  on  the  ground  that  he  was  wrongfully  dis- 
missed contrary  to  the  rules  and  regulations  of  Her 
Majesty's  service  and  to  the  terms  of  his  employment 
therein.  The  appellant,  who  represents  the  Govern- 
ment, contends  that  the  respondent's  employment  was 
only  temporary  and  during  the  pleasure  of  the 
Government;  and  that  though  in  point  of  fact  he 
was  dismissed  after  hearing  and  for  good  cause,  the 
right  of  the  Government  was  to  dismiss  him  at  will. 

It  appears  that  in  the  month  of  April,  1887,  Dr. 
Rogers,  who  was  medical  officer  at  Albany,  obtained 
leave  of  absence,  and  the  respondent  was  desirous  of 
acting  in  his  plaoe.  He  was  accepted,  and  in  the 
Chvernment  Gazette  of  the  8th  of  June,  1887,  it  was 
notified  that  His  Excellency  the  Governor  had  been 
pleased  to  approve  of  the  "following  temporary 
appointment — viz.,  Henry  Lionel  Smith,  Esq.,  to  act 
as  medical  officer  at  Albany  during  the  temporary 
absence  of  Cecil  Rogers,  Esq.,  granted  leave  of 
absence." 

About  eight  months  afterwards  the  respondent 
asked  to  have  his  appointment  made  permanent,  but 
was  informed  that  the  Government  had  decided  not 
to  interfere  with  the  existing  arrangement.  So 
matters  went    on  until  the  following  July,    when 

(a.)  Reported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-Law. 
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events  happened  at  the  Albany  Hospital  which 
resulted  in  the  death  of  a  boy,  ana  for  which 
blame  was  attached  to  the  respondent  at  the  coroner's 
inquest. 

On  the  9th  of  July,  1888,  an  order  was  passed  by 
the  governor  directing  that  the  respondent  should  be 
informed  that  his  tenure  of  office  would  cease  at  the 
dose  of  the  year,  and  the  respondent  was  informed 
accordingly.  He  sent  to  the  governor  a  statement  of 
his  case,  and  a  request  that  the  order  should  be  re- 
considered. His  request  was  not  granted,  but  the 
term  of  acting  appointment  was  extended  to  allow 
time  for  appeal  to  the  Secretary  of  State. 

All  the  papers,  including  the  correspondence  and 
the  proceedings  at  the  inquest  on  the  boy,  with  a 
further  argument  on  the  part  of  the  respondent,  were 
transmitted  to  the  Secretary  of  State,  who  replied 
that  he  saw  no  reason  to  interfere  with  the  governor's 
decision.  This  result  was  at  once  communicated  to 
the  respondent,  in  a  letter  dated  the  8th  of  March, 
1889,  in  which  he  was  informed  that  his  tenure  of 
the  acting  appointment  would  cease  on  the  15th  of 
that  month. 

In  October,  1889,  Dr.  Smith  presented  a  petition  of 
right,  making  the  Colonial  Secretory  defendant,  and 
after  the  usual  formalities  the  petition  was  permitted 
to  proceed.  No  question  of  procedure  arose  upon  it 
other  than  such  as  are  common  to  an  ordinary  plain- 
tiff and  defendant.  The  trial  of  the  cause  took  place 
before  Stone,  J.,  when  that  learned  judge  expressed 
an  opinion  that  the  plaintiff  ought  to  be  non-suited, 
but  on  the  plaintiff  objecting,  he  did  no  make  an 
order  of  non-suit.  So  the  trial  proceeded,  but  it 
became  abortive  because  the  jury  could  not  agree. 

A  new  trial  then  took  plaoe  before  Onslow,  C.J., 
who  put  several  specific  questions  to  the  jury.  The 
first  was  whether  the  plaintiff  was  led  to  believe  that 
he  would  hold  the  office  during  good  behaviour  so 
long  as  the  office  existed,  to  which  the  jury  answered, 
Yes.  They  then  went  on  to  find  that  the  Govern- 
ment had  not  given  reasonable  notice  to  the  plaintiff, 
'and  had  no  reasonable  cause  to  dismiss  him,  and  they 
assessed  his  damages  at  £200. 

The  defendant  moved  for  a  new  trial  or  to  have 
judgment  entered  up  in  his  favour.  That  motion  was 
refused,  subject  to  the  reservation  of  a  question  for 
the  opinion  of  the  full  court,  which  the  Chief  Justice 
states  thus:  " Whether  the  plaintiff,  though  ap- 
pointed temporarily,  was  still  entitled  to  be  treated 
in  accordance  with  the  procedure  laid  down  in  the 
Colonial  Office  Regulations  with  regard  to  the  dis- 
missal of  public  servants.  It  is  agreed  that  the  pro- 
cedure in  question  was  not  followed. 

On  the  argument  of  this  question  before  the  full 
court  the  Chief  Justice  took  a  view  adverse  to  the 
defendant.  Stone,  J.,  who  was  the  other  judge, 
took  the  opposite  view.  The  necessary  result  was 
that  the  verdict  which  the  plaintiff  had  got  remained 
undisturbed.    Hence  the  present  appeal. 

The  reasoning  of  the  learned  Chief  Justice  is  not 
quite  easy  to  follow.  He  says  that  the  jury  found  as 
a  fact  that  the  plaintiff  was  led  to  believe  that  he 
would  hold  the  office  during  good  behaviour  as  long 
as  the  office  existed.  But  it  does  not  appear  what 
weight  he  attached  to  that  finding,  because  he  allows 
that  it  was  not  strictly  supported  by  the  evidence, 
and  his  own  finding  is  only  that  the  plaintiff  was  to 
act  during  the  absence  of  Dr.  Bogers,  a  compact 
which  he  thinks  was  broken  by  the  Government  in  dis- 
missing him.  There  is  not,  indeed,  a  tittle  of  evidence 
to  support  the  finding  of  the  jury ;  and  their  lord- 
ships agree  with  the  defendant's  contention  that  the 
Suestion  ought  not  to  have  been  put,  or,  if  put, 
jould  have  been  answered  in  the  negative.  The 
only    evidence    on    the     point     is    that     of     the 


plaintiff,  who  merely  says  that  he  got  the  (Taste 
notice ;  that  Mr.  Lottie,  the  Government  Besident  at 
Albany,  gave  him  a  Colonial  Office  list  which  con- 
tains a  copy  of  the  regulations ;  and  that  he  con- 
sidered that  he  held  his  office  subject  to  bis  good 
behaviour.  He  does  not  even  state,  to  aw 
nothing  of  proving,  that  any  one  led  him  to 
believe  that  he  was  to  hold  during  good  behaviour, 
or  that  the  regulations  would  form  part  of  ha 
contract  with  the  Government.  There  is,  then- 
fore,  no  special  contract  in  the  case.  The  contention 
on  this  point  must  be  that  in  every  oase  a  Govern- 
ment servant,  to  whom  the  regulations  are  communi- 
cated, is  entitled  to  keep  his  office  until  suspended  or 
dismissed  according  to  the  procedure  thereby  pre- 
scribed to  the  Government.  That  is  a  legal  innenot 
depending  on  the  nature  of  the  regulations,  and  not 
for  the  jury  to  decide. 

The  learned  Chief  Justice,  indeed,  goes  on  to  aw 
that  it  is  not  necessary  to  decide  whether  the  mo* 
dure  of  the  regulations  should  have  been  foliowai 
because  the  jury  have  found  that  there  was  no  good 
cause  of  dismissal.  But  that  finding  is  irrelevant 
unless  the  Government  was  bound  to  show  jpoi 
cause  of  dismissal ;  and  that  question  must,  oust 
on  one  supposition,  depend  upon  the  former  qusjtioi 
which  the  Chief  Justice  declines  to  decode. 

The  supposition  in  question  is  that  the  Govenanaw 
had  entered  into  an  aosolute  unconditional  engage- 
ment with  the  plaintiff  to  employ  him  daring  tk 
absence  of  Dr.  Bogers ;  and  it  may  be  that  such  vat 
the  view  of  the  learned  Chief  Justice.  But  there  a 
nothing  in  the  case  to  support  such  a  view,  fit 
plaintiff  applied  for  the  post,  was  gazetted  as  tea 
temporary  acting  appointment,  applied  to  be  ajK 
pointed  permanently,  and  was  refused.  That  * 
positively  all.  How  it  is  possible  on  that  to  contend 
that  he  has  a  firmer  hold  on  his  acting  appointawat 
than  Dr.  Bogers  had  on  his  permanent  appointment? 
The  defendant  contends  that  the  plaintiff  had  not  si. 
firm  a  hold ;  but  that,  even  if  it  were  decided  that* 
official  in  the  position  of  Dr.  Bogers  is  entitled  ti 
hold  during  good  behaviour,  such  a  right  would  ail 
extend  to  one  who  is  appointed  for  a  mere  tempomy 
purpose.  That  view  appears  to  their  lordships  to  si 
quite  sound ;  but  they  do  not  further  dwell  noon  n\ 
because  they  prefer  to  rest  their  judgment  on  ft 
broader  ground. 

It  has  been  argued  at  the  bar  that  a  Goknwl 
Government  stands  on  a  different  footing  front  aw 
Crown  in  England  with  respect  to  obligation  towent 
persons  with  whom  it  has  dealings.  Their  loidntsj 
do  not  go  into  the  oases  cited  for  proof  of  that 
position,  for  they  are  quite  different  from  this 
and  neither  principle  nor  authority  has  b 
to  show  that  in  the  employment  and  disnrisni 
public  servants  a  Colonial  Government  stands  on 
different  footing  from  the  Home  Government 

It  appears  to  their  lordships  that  the 
grounds  of  decision  in  this  case  have  been 
by  Stone,  J.,  in  the  full  court.  They  oons 
unless  in  special  oases  where  it  is  otherwise  provide 
servants  of  the  Crown  hold  their  offices  during  * 
pleasure  of  the  Crown;  not  by  virtue  of  any  apoa) 
prerogative  of  the  Crown,  but  because  such  are  4 
terms  of  their  engagement,  as  is  well  undent 
throughout  the  public  service.  If  any  public  sfl 
vant  considers  that  he  has  been  dismisaea  unjnstt| 
his  remedy  is  not  by  a  law  suit,  but  by  an  appeal  < 
an  offioial  or  political  kind.  Dr.  Smith  did  in  fcl 
make  such  an  offioial  appeal  to  the  Secretary  of  8tat 
and  the  Colonial  Government  recognised  his  right  i 
do  so,  and  prolonged  his  tenure  so  as  to  allow  tnw 
for  the  decision  of  that  appeal,  and  to  save  hint  hw 
injury  if  it  should  go  in  his  favour.    Where  then  i 
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representative  Government,  the  other  estates  may,  if 
they  think  fit,  make  themselves  the  mouth-pieoe  of 
thai  sort  of  grievance  against  the  Grown,  as  of  any 
other.  In  a  Grown  oolony,  as  Western  Australia  then 
was,  this  appeal  to  the  Secretary  of  State  exhausted 
the  plaintiff's  remedies  within  the  colony. 

As  for  the  regulations,  their  lordships  again  agree 
with  Stone,  J.,  that  they  are  merely  directions  given 
by  the  Grown  to  the  Governments  of  Grown  colonies 
for  general  guidance,  and  that  they  do  not  constitute 
a  contract  between  the  Grown  and  its  servants.    In 
the  heading  they  are  stated  to  be  "  printed  for  the 
information  and  guidance  of  the  governors  of  her 
Majesty's  colonies,  and  of  all  her  Majesty's  officers 
subordinate  to  them."    They  are  alterable  from  time 
to  time  without  any  assent  on  the  part  of  Govern- 
ment servants,  which  could  not  be  done  if  they  were 
part  of  a  contract  with  those  servants.    On  the  face 
of  them  it  is  pointed  out  (see  regulation  64)  to  be 
the  general  rule  in  Grown  colonies  that  offices  are 
holden  during  her  Majesty's  pleasure.    The  difficulty 
of  dismissing  servants  whose  continuance  in  office  is 
detrimental  to  the  State,  would,  if  it  were  necessary 
to  prove  some  offence  to  the  satisfaction  of  a  jury, 
be  such  as  seriously  to  impede  the  working  of  the 

Eblic  service.  No  authority,  legal  or  constitutional, 
i  been  produced  to  countenance  the  doctrine  that 
any  person  taking  service  with  a  Colonial  Government 
to  whom  the  regulations  have  been  addressed,  can 
insist  upon  holding  office  till  removed  according  to 
the  process  thereby  laid  down.  Any  Government 
which  departs  from  the  regulations  is  amenable,  not 
to  the  servant  dismissed,  but  to  its  own  official 
superiors,  to  whom  it  may  be  able  to  justify  its  action 
in  any  particular  case. 

The  result  is  that  in  their  lordships'  judgment  the 
xrart  below  should  have  ordered  judgment  to  be 
stored  for  the  defendant.  As  regards  the  costs  of  a 
xtigstfion  below,  the  appellant's  counsel  has  not 
passed  for  them,  but  has  preferred  to  leave  the 
Batter  to  this  board.  The  respondent  has  made  a 
rrongfnl  claim,  and  has  not  acquiesced  in  the  simplest 
aethod  of  bringing  his  claim  to  the  test  by  means  of 
non-enit.  On  the  other  hand,  the  appellant  has 
aised  defences  which  have  been  decided  against  him. 
Jnder  all  the  circumstances  of  the  case,  their  lord- 
bipe  think  that  justice  will  be  done  by  entering  the 
icQrment  for  the  defendant  without  costs.  They 
pjU  humbly  advise  her  Majesty  accordingly. 
The  costs  of  this  appeal  stand  in  a  different  position. 
he  verdict  was  for  £200,  which  is  under  the  amount 
or  which  an  appeal  lies  in  strict  course  of  law. 
pedal  leave  to  appeal  was  granted  because  of  the 
■keral  nature  of  the  question;  but  this  board 
bought  that  it  would  be  hard  for  the  individual 
diar  to  bear  the  costs  of  an  appeal  admitted  on 
ich  a  ground,  and  they  therefore  put  the  appellant 
ider  the  obligation  to  pay  costs  in  any  event.  The 
der  will  be  according  to  that  condition. 
Solicitors  for  the  appellant,  Sutton,  Ommanney,  & 
<ndall. 
Solicitor  for  the  respondent,  J.  W.  Sykes, 


Feb.  2. 
rom  the  Court  of  Queen's  Bench  for  Lower  Canada, 
Province  of  Quebec), 
Hameun  v.  Bannerman.  (a.) 

KgysTro   owner  —  Sale  of  water  power  —  Navigable 

river. 
The  fad>  that  a  river  is  navigable  will  not  prevent  a 

,y     Zteported   by  Charles  H.  Grafton,  Esq., 
Barrister-at-Law. 


riparfan  owner  who  buy$  an  interest  in  its  water  power 
from  acquiring  such  right  as  against  the  vendor,  even 
assuming  that  a  good  title  cannot  be  given  as  against  the 
public. 

This  was  an  appeal  from  the  Court  of  Queen's 
Bench  for  Lower  Canada,  Province  of  Quebec 

The  facts  are  set  out  in  their  lordships'  judg- 
ment. 

Sir  B.  Webster,  Mackay  (of  Canadian  bar),  and 
Vernon  Smith,  for  the  appellants. 

Fullerton,  Q.C.,  and  Beauchamp,  Q.C.  (of  Canadian 
bar),  for  the  respondents. 

The  judgment  of  their  lordships,  Lords  Watson, 
Hqbhotjse,  Macnaghten,  Morris,  and  Sir  Bichard 
Couch,  was  delivered  by 

Lord  Watson.— The  appellants  Hamelin  and  Ayer  • 
were,  in  1881,  proprietors  of  land  lying  on  both  sides 
of  the  North  River,  within  the  town  of  Laohute. 
They  were  also  owners  of  the  whole  water-power 
derivable  from  a  pool  or  reservoir  formed  by 
the  erection  of  a  dam  across  the  channel  of  the 
river. 

By  deed  dated  the  15th  of  July,  1881,  the  appellants 
sold  and  conveyed  to  the  late  Robert  Bannerman  for 
the  sum  of  l,000dols.,  a  piece  of  ground  on  the  south 
bank  of  the  river  "  together  with  a  quantity  of 
water  power  equivalent  to  fifty  horse-power,  to  be 
taken  off  from  the  water-power  and  dam  of  said 
vendors  on  the  North  Biver,  and  now  in  use  to  run 
their  manufacture,  said  water  power  to  be  taken  at 
a  plaoe  convenient  to  run  the  wheels  and  machinery 
to  be  placed  by  said  purchaser  in  his  rope  manufac- 
ture on  the  hereby  bargained  and  sold  piece  or  parcel 
of  land."  The  sale  and  conveyance  were  made, 
with  "  promise  of  warranty  against  all  troubles  and 
hindrances  generally  whatsoever";  and  it  was 
agreed  that  the  purchaser  should  have  the  option,  at 
any  time  within  five  years,  of  acquiring  any  addi- 
tional quantity  of  water-power,  not  exceeding  fifty 
horse-power,  which  might  be  required  in  connection 
with  the  water  power  already  sold,  at  the  price  of 
25dols.  for  each  additional  horse- power. 

The  following  condition,  which  is  of  some  import- 
ance in  this  case,  was  inserted  in  this  deed  of  sale : — 
"  It  is  hereby  further  agreed  by  and  between  the 
said  parties  that  should  any  accident  or  leakage 
happen  to  the  dam  of  said  vendors  across  said  North 
Biver,  or  that  said  dam  should  require  to  be  repaired 
from  any  cause  or  reason,  the  said  purchaser  or  legal 
representatives  shall  have  no  right  whatever  of  claim- 
ing any  damages  from  said  vendors  for  any  loss  of 
time  or  losses  caused  by  such  accident  to  said  dam, 
or  that  it  require  repairing  provided  that  the  said 
dam  be  repaired  or  fixed  in  the  course  of  the  time 
reasonable  and  required  for  such  repairs  during  which 
time  the  said  vendors  shall  have  the  privilege  of 
withdrawing  the  supply  of  water  from  said  purchaser, 
if  absolutely  necessary." 

In  pursuance  of  the  option  reserved  to  him  by  the 
deed  of  1881,  the  late  Robert  Bannerman,  on  the  2nd 
of  April,  1886,  obtained  from  the  appellants  a  deed 
conveying  to  him  an  additional  quantity  of  water 
from  the  dam,  equivalent  to  fifty  horse-power,  to  be 
held  and  used  by  him  and  his  successors,  in  connec- 
tion with,  and  upon  the  same  terms  and  conditions  as 
the  supply  he  had  already  purchased. 

Robert  Bannerman,  immediately  after  his  acquisi- 
tion of  the  land,  established  a  ropework  upon  it, 
which  continued  in  operation,  at  least  until  the  date 
of  this  action.  Upon  his  death,  in  July,  1887,  his 
interest  in  the  land  and  water-power  connected  with 
it  passed  to  the  respondents  in  this  appeal.     Before 
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the  date  of  the  first  sale  to  Bannerman,  the  appellants 
had  erected,  and  they  have  since  maintained  and 
works  a  woollen  factory  on  the  north  side  of  the 
river,  the  machinery  being  driven  bv  water-power 
from  the  dam.  In  the  year  1883,  a  bobbin  factory 
-on  the  north  bank  of  the  river,  a  little  way  above 
their  awn  works,  was  let  by  the  appellants  to  one 
Hambletpn,  who  continued  to  be  their  tenant  until 
1890,  and  during  his  occupation  derived  his  motive 
power  from  the  same  source.  The  water  supply  does 
not  appear'  to  have  ever  been  used  for  any  manu- 
factory other  than  these  three. 

The  present  suit  was  brought  by  the  respondents 
in  September,  1888,  before  the  Superior  Court.  In 
their  writ  and  declaration,  they  alleged  that  for  years 
past  the  Bupply  of  water  had  generally  been 
sufficient,  at  all  seasons  of  the  year,  to  furnish  the 
amount  of  water-power  to  which  they  were  entitled 
under  their  conveyances  from  the  appellants ;  but 
that  during  several  seasons  of  drought,  whilst  the 
whole  supply  obtainable  was  about  or  even  less  than 
100  horse-power,  more  than  half  of  it  had  been 
wrongfully  appropriated  and  used  by  the  appellants 
and  their  tenant;  and  they  claimed  (1)  a  declaration 
that  they  were  entitled  to  a  supply  of  100  horse- 
power in  priority  to  the  appellants  or  their  tenant ; 
(2)  an    injunction   against  interference  with    their 

S referable  right ;   and  (3)  decree  for  1,000  dollars  as 
amages  in  respect  of  their  having  been  deprived  of 
that  right. 

In  answer  to  these  claims  the  appellants  put  for- 
ward a  great  variety  of  defences,  of  which  it  will  be 
sufficient  to  state  the*  substance.  They  pleaded,  in 
bar  of  the  action,  that,  the  North  River  being 
navigable,  its  waters  could  not  be  the  subject  of  com- 
merce ;  that,  according  to  the  spirit  and  sense  of  the 
deeds  of  sale,  the  respondents'  right  to  100  horse- 
power was  not  preferential,  but  without  prejudice  to 
the  appellants'  right  to  use  the  water  for  their  fac- 
tory ;  and  that,  according  to  law,  the  first  use  of  the 
water  belonged  to  the  appellants  as  the  oldest  manu- 
facturers. In  answer  to  the  respondents' pecuniary 
olaim,  they  pleaded  that  if  the  respondents  had 
suffered  damage  it  was  not  due  to  any  act  or  default 
of  theirs,  but  was  occasioned  by  the  necessity  of  re- 
pairing injuries  to  the  dam  from  ioe  or  floods,  or  by 
defects  in  the  respondents'  machinery  and  arrange- 
ments for  using  the  water. 

The  case  went  to  trial  on  these  pleadings  before 
the  Honourable  Judge  Taschereau,  who,  after  a 
voluminous  proof  had  been  led  by  both  parties,  sus- 
tained the  defence,  and  dismissed  the  suit  with  costs. 
The  learned  judge  held  in  effect  that  according  to 
the  legal  construction  of  the  deeds  the  respondents 
had  acquired  nothing  more  than  a  right  to  take  water 
representing  100  horse-power  from  the  reservoir,  if 
and  when  it  was  possible  to  do  so,  without  affecting 
the  supply  of  water  required  for  the  appellant? 
factory,  which  had  existed  before  their  rope  work. 
That  finding  in  law  was  necessarily  fatal  to  the 
respondents'  claim  for  damages,  which  was  based 
upon  the  assumption  that  they  had  a  preferential 
right  to  their  stipulated  quantity  of  water-power, 
the  learned  judge  further  held,  in  point  of  fact,  that 
the  short  supply  actually  received  by  the  respondents 
was  due  partly  to  force  majeure,  or  in  other  words  to 
the  low  state  of  the  river,  aggravated  by  the  disrepair 
of  the  dam,  from  natural  causes  beyond  the  control 
of  the  appellants,  and  partly  to  their  defective 
machinery. 

On  appeal,  the  Court  of  Queen's  Bench,  consisting 
of  Sir  Alexander  Laooste,  O.J.,  with  Baby,  Bosse, 
Blanohet,  and  Hall,  JJ.,  unanimously  reversed  the 
decision  of  the  Superior  Court ;  granted  a  declaration 
and  injunction  to  the  effect  craved  by  the  respondents ; 


and  also  gave  them  decree  for  l,000dols.,  being  the 
full  amount  of  the  damages  which  they  okimei 
The  reasons  for  the  judgment  of  the  Appeal  Gout 
were  fully  rendered  by  Hall,  J. 

Their  lordships  have  not  found  the  question  of 
law,  which  were  raised  and  discussed  by  the  appel- 
lants, in  the  course  of  the  arfrument  addreaaelto 
them,  to  be  attended  with  difficulty.  The  fact  tint 
the  North  River  may  be  in  some  sense  navigabb, 
cannot  prevent  a  riparian  owner  from  acquiring » 
interest  in  its  water-power,  which  he  can  sell  suai 
with  and  as  appurtenant  to  a  parcel  of  his  lauL 
Even  if  the  appellants  had  been  unable,  as  they  *j 
they  were,  to  rive  the  respondents  a  good  title « 
against  the  public,  the  law  would  not  have  permitted 
them  first  to  sell  a  prior  right  to  the  water-power, 
and  pocket  the  price,  and  then  to  pose  as  membsa  <rf 
the  public,  and  to  deprive  their  purchaser  of  the 
water,  by  using  it  themselves. 

Again,  their  lordships  see  no  reason  to  doubt  tint, 
in  a  question  with  the  appellants,  or  anyone  who 
has  derived  an  interest  from  them  since  April,  l£t» 
the  respondents  have  a  preferable  right  to  take  witar 
from  the  reservoir  in  question,  to  the  extent  of  109 
horse-power.  The  deeds  of  sale  are  in  termiakso- 
lute ;  they  do  not  contain  any  reservation  to  tb 
sellers  to  take  a  supply  of  water-power,  either  a 
priority  to,  or  pari  passu  with,  the  purchaser;  aal 
they  are  granted  with  full  warranty  against  eviction 
The  warranty  imports  that  the  purchaser,  and  til 
successors  in  title  shall  not  be  hindered  by  anyone* 
the  exercise  of  their  right  to  take  preferably,  to* 
the  water  of  the  reservoir,  a  supply  for  their  fadarj 
equivalent  to  100  horse-power.  There  is  no  wanssf 
that  the  river  will  bring  to  the  reservoir  a  si 
quantity  of  water  to  yield  that  amount  of 
power,  at  all  seasons.  And,  there  is  an  «*PJ*J 
exception  from  the  warranty,  in  the  clause,  imsY 
has  already  been  quoted,  with  reference  to  neoesnr/ 
repair  of  the  dam  by  the  appellants.  During  legaV 
mate  repairs,  the  reservoir  may  cease  to  supply  vats? 
available  for  manufacturing  purposes;  or,  it  "J 
supply  less  than  the  amount  to  which  the  ra\  ^__ 
are  entitled.  The  clause  protects  the  appcMi 
against  liability  in  respect  of  such  failure  or 
coming ;  but  it  gives  them  no  right,  when  the 
supply  of  water  is  less  than  100  horse-power,  aj 
appropriate  any  part  of  it  which  may  be  legafeM 
for  the  use  of  the  rope  work,  in  prejudice  of  the  » 
spondents. 

In  these  circumstances,  the  oase  presented  by  * 
appellants  appears  to  their  lordships  to  resolve  M 
two  questions,  which  are  questions  of  fact  depends 
on  the  evidence :— (I)  Were  the  respondents,  ttaej 
the  act  or  default  of  the  appellants,  hindered  feo 
obtaining  the  full  amount  of  water-power 
for  their  factory,  such  amount  not  being  in 
100  horse-power  P  (2)  Was  any  deficient, 
respondents'  water-power  due  to  their  own  faftBtl 
make  proper  arrangements  for  its  reception,  tal| 
provide  proper  machinery  ?  In  the  event  of  the 
of  these  questions  being  answered  in  the 
and  the  second  in  the  negative,  a  farther  qi 
arises,  as  to  the  amount  of  damage,  if  any,  wikkl 
respondents  have  suffered  through  the  illegal  '"" 
of  the  appellants.  ^ 

The  proof  led  by  the  parties,  in  so  far  as  itrslil 
to  the  dam,  to  the  storage  capacity  of  the  i«eerH 
which  it  forms,  the  precise  means  which  have  be 
employed,  and  the  best  available  means  which  on 
be  employed,  for  distributing  the  water-power  wti 
it  represents  among  the  parties  interested,  cannot 
regarded  as  satisfactory.  Facts  capable  of  p*r~ 
ascertainment,  by  measurement  and  otherwise, 
left  to  speculation,  and  the  estimates  of  the 
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differ  widely.  But,  so  far  as  their  lordships  are  able 
to  judge,  the  evidence  favours  the  conclusion  that  the 
relative  levels  of  the  intake  sluices,  for  the  appellants' 
and  respondents'  works,  have  remained  unchanged 
since  the  date  when  the  respondents'  factory  was 
started,  and  that  no  substantial  alteration  has  been 
made,  since  that  time,  upon  any  of  the  mechanical 
arrangements  for  distributing;  and  utilizing  the  water- 
power  of  the  reservoir.  Their  lordships  must  not  be 
understood  as  indicating  an  opinion  that  the  arrange- 
ments then  made  must  remain  stereotyped  for  ever ; 
but  they  are  of  opinion  that,  until  some  steps  were 
taken  by  the  appellants,  with  a  view  to  a  new  adjust- 
ment, the  respondents  were  justified  in  leaving  their 
original  arrangements  and  machinery  unalterecL 

Their  Lordships  have  been  unable  to  find,  in  the 
evidence,  any  ground  for  affirming,  either  that  the 
pier  erected  by  the  respondents  in  connection  with 
their  factory  had  any  effect  in  diminishing  the  motive 
force  of  the  water  which  they  used,  or  that  the 
machinery  through  which  that  force  was  developed 
was  in  any  respect  defective. 

Keeping  in  view  the  opinion  already  expressed  by 
their  lordships,  with  regard  to  the  nature  of  the 
warranty  undertaken  by  the  appellants,  it  does  not 
admit  of  doubt,  that,  for  at  least  eighteen  months 
before  this  suit  was  brought,  they  acted  in  persistent 
violation  of  the  warranty.  During  that  period  there 
were  two  exceptionally  dry  seasons;  and  the  effect 
which  the  prevailing  drought  had,  in  diminishing  the 
supply  of  water,  was  seriously  aggravated  by  the 
state  of  disrepair  into  which  the  dam  had  fallen, 
owing  to  the  action  of  floods  and  ice.  It  is  neither 
alleged  nor  proved  that  the  appellants  failed  to  take 
proper  measures  for  the  restoration  of  the  dam,  or 
tailed  to  execute  the  necessary  repairs  within  a 
reasonable  time.  But  the  evidence  shews  that,  whilst 
the  river  was  low,  and  the  repairs  were  going  on, 
there  was  generally,  if  not  constantly,  an  available 
supply  of  water-power  obtainable  from  the  reservoir. 
The  evidence  does  not  suggest  that  the  total  amount 
of  water-power  available  at  these  times  ever  exceeded 
100  horse-power.  On  the  contrary,  the  evidence  on 
both  sides  points  to  the  inference  that  it  frequently 
was  considerably  short  of  that  amount.  Ana  it  is 
proved  beyond  question,  that  the  appellants  and  their 
tenant  appropriated  the  bulk  of  the  horse-power 
available,  with  this  result,  that,  when  the  appellants 
and  their  tenant  stopped  working,  the  respondents 
had  ample  water-power  to  drive  their  machinery,  and 
that,  whilst  the  factories  of  the  appellants  and  their 
tenant  were  in  operation,  the  respondents'  supply  of 
water-power  was  either  insufficient,  or  wholly 
ineffective. 

The  conclusion  appears  to  their  lordships  to  be 
inevitable,  that  the  appellants  must  bear  the  loss 
resulting  to  the  respondents,  from  their  having, 
during  the  period  already  indicated,  systematically 
deprived  the  respondents  of  the  amount  of  water- 

S>wer  to  which  they  were  legally  entitled.  Their 
rdships,  having  examined  the  evidence  bearing  upon 
the  pecuniary  estimate  of  that  loss,  are  unable  to 
differ  from  the  result  arrived  at  by  the  Court  of 
Queen's  Bench.  They  will,  accordingly,  humbly 
advise  Her  Majesty  that  the  judgment  appealed  from 
ought  to  be  affirmed.  The  appellants  must  bear  the 
costs  of  this  appeal. 

Solicitors  for  appellants,  Bircham  &  Co. 

Solicitors  for  respondents,  Simpson  <fc  Co. 


Correction. — In   the  head-note  to  the  report  of 
Broderip  v.  Salomon  <fc  Co.,  ante,  p.  612,  for 

"  such  company  is  entitled  to  treat  the  trader 
as  its  agent " 
read, 

"  such  company  is  entitled  to  treat  the  trader 
as  its  principal  or  cestui  que  trust" 


©out*  of  Appeal* 

From  Chan.  Div.  } 

(Lord  Halsbury ;  and  Lindley  {      March  6, 11, 12. 
and  A.  L.  Smith,  L.JJ.)       ) 
Strapp  v.  Bull,  Sons,  &  Co.  (Limited),  (a.) 

Company — Debenture-holders'  action — Money  authorized 
to  be  raised  in  priority  to  debentures  —  Bight  of 
receivers  and  managers  to  be  paid  costs,  charges,  and 


The  receivers  and  managers  appointed  in  a  debenture- 
holder s'  action  were  authorized  by  orders  of  the  court  to 
raise  £5,000  in  order  to  carry  on  the  business  of  the 
company,  such  sum  to  have  priority  over  all  the  de- 
bentures of  the  company. 

By  a  subsequent  order  it  was  provided  that  second 
debentures  should  be  issued  to  the  unsecured  creditors  of 
the  company,  and  that  the  unsecured  creditors  or  some  of 
them  should  advance  part  of  the  £5,000,  and  the  plaintiff 
in  the  debenture-holders'  action  the  rest.  Two  of  the 
unsecured  creditors  were  subsequently  added  as  defend- 
ants to  the  debenture-holders'  action. 

The  greater  part  of  the  £5,000  was  raised,  but  the 
receivers  and  managers,  in  carrying  on  the  business 
of  the  company,  incurred  further  costs,  charges,  and 
expenses,  the  payment  of  which  they  claimed  in  priority 
to  the  lenders  of  the  £5,000  and  to  all  other  claimants. 

Held  (reversing  the  decision  of  Yamrhan  Williams, 
J.),  that  the  persons  who  advanced  the  £5,000  could  not 
be  regarded  as  being  in  the  position  of  strangers  advanc- 
ing money,  and  that  the  receivers  and  managers  were 
entitled  to  the  priority  they  claimed. 

Joseph  Bull,  Sons,  &  Co.  (Limited)  was  a  company 
formed  in  1882  for  the  purpose  of  carrying  on  busi- 
ness as  contractors  for  public  works. 

The  company  issued  debentures,  most  of  which 
were  held  by  William  Strapp,  who,  in  May,  1892, 
commenced  an  action  against  the  company  for  the 
purpose  of  enforcing  the  debentures  held  by  him  and 
other  persons,  and  to  have,  in  the  meantime,  a 
receiver  and  manager  appointed. 

At  that  date  the  principal  assets  of  the  company 
consisted  of  three  building  contracts  with  the  School 
Board  for  London. 

By  an  order  made  in  the  action,  dated  the  6th  of 
May,  1892,  E.  C.  Bull  and  H.  T.  Bird  were  appointed, 
until  after  the  20th  of  May,  1892,  interim  receivers  and 
managers,  on  behalf  of  the  plaintiff  and  the  other 
debenture-holders  of  the  company,  of  all  the  property 
and  assets  of  the  company  comprised  in  or  subject  to 
the  securities  and  charges  created  by  the  debentures : 
and  to  manage  the  business  of  the  company,  and 
thereby  it  was  ordered  that  Buch  receivers  and 
managers  should  be  at  liberty  to  raise  the  sum  of 
£1,000  at  a  rate  not  exceeding  £5  per  cent,  per 
annum  as  a  charge  on  the  assets,  plant,  property, 
and  effects  of  the  company  in  priority  to  the  securities 
of  all  the  debenture-holders  of  the  company  repre- 

(a.)  Reported  by  Arnold  Glover,  Esq.,  Barrister- 
at-Law. 
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sented  by   the   plaintiff  in  the  debenture-holders' 
action. 

By  another  order  made  in  the  debenture-holders' 
action,  and  dated  the  13th  of  May,  1892,  Bull  and 
Bird  were  appointed  receivers  and  managers  on 
behalf  of  the  plaintiff  and  other  debenture-holders 
of  all  the  property  and  assets  of  the  company 
charged  by  the  debentures,  and  to  manage  the  busi- 
ness of  the  company ;  but  they  were  not  to  act  as 
managers  for  more  than  six  months  from  the  13th 
of  May,  1892,  without  the  leave  of  the  judge;  and 
it  was  thereby  ordered  that  they  should  be  at  liberty 
to  raise  the  further  sum  of  £4,000  at  a  rate  not 
exceeding  £5  per  cent,  per  annum  as  a  first  charge 
on  the  assets,  plant,  property,  and  effects  of  the  said 
company  (other  than  the  property  comprised  in  certain 
specifio  charges  therein  referred  to)  in  priority  to  the 
securities  of  all  debenture-holders  of  the  company. 

On  the  14th  of  May,  1892,  M.  T.  Shaw  &  Co. 
presented  a  petition  for  the  winding  up  of  the  com- 
pany. 

By  an  order  in  the  winding  up,  dated  the  1st  of 
June,  1892,  and  made  by  consent,  it  was  ordered  that 
the  petition  should  stand  over  for  six  months  from 
that  date ;  that  the  sum  of  £5,000  raised  or  be  raised 
under  the  orders  of  the  6th  and  13th  of  May,  1892, 
in  the  debenture-holders'  action,  and  interest  thereon, 
should  be  a  first  charge  on  all  the  assets  in  priority 
to  all  the  debentures ;  that  second  debentures  should 
be  issued  to  the  unsecured  creditors  for  the  principal 
moneys  owing  to  them  at  that  date,  not  including 
claims  for  interest  or  damages,  and  interest  from  that 
date ;  that  the  unsecured  creditors,  or  some  of  them, 
should  advance  two- thirds  of  the  said  £5,000,  and 
William  Strapp  should  advanoe  the  remaining  one- 
third  as  and  when  the  same  was  required  for  carrying 
on  the  works ;  and  that,  pending  the  adjournment  of 
the  petition,  the  company  should  contract  no  further 
debts  or  liabilities. 

By  an  order  dated  the  2nd  of  June,  1892,  in  the 
debenture-holders'  action,  Hobbs  was  appointed 
receiver  and  manager  in  the  place  of  Bird. 

By  an  order  dated  the  22nd  of  December,  1892, 
Chittick  and  Shaw,  holders  of  second  debentures  in 
the  company,  were  added  as  defendants  to  the  deben- 
ture-holders' action. 

The  receivers  and  managers  proceeded  to  carry  out 
the  three  contracts  with  the  School  Board  for  London 
which  involved  a  large  outlay  and  expenditure  in 
respect  of  wages.  The  contracts  were  completed  by 
October,  1893. 

The  persons  by  whom  the  materials  were  supplied 
for  carrying  out  aud  completing  suoh  contracts 
alleged  that  the  receivers  and  managers  were  person- 
ally liable  to  them  for  the  prioe  thereof ;  and  actions 
were  brought  against  the  receivers  and  managers 
personally  to  recover  the  same. 

A  motion  was  accordingly  made  by  the  receivers 
and  managers  asking  for  a  declaration  that  they  were 
entitled  to  a  first  charge  upon  all  moneys,  funds,  and 
properties  of  the  company  comprised  in  or  subject  to 
any  of  the  debentures  issued  by  the  company  for  the 
payment  of  the  balance  which  should  be  found  due  to 
them  upon  taking  their  accounts  as  such  receivers  and 
managers  and  of  the  costs  properly  incurred  by  them, 
and  also  for  effectuating  aud  securing  to  the  appli- 
cants an  indemnity  against  all  liabilities  which  they 
had  properly  incurred  in  acting  as  such  managers  as 
aforesaid  upon  contracts  entered  into  and  orders 
given  by  them  or  otherwise;  that  the  said  charge 
had  priority  over  (a)  the  sum  of  £5,000  authorized  to 
be  raised  by  the  orders  of  the  6th  and  13th  of  May 
and  the  1st  of  June,  1892,  or  much  thereof  as  had 
actually  been  raised ;  (6)  the  first  mortgage  debentures 
issued  by  the  company  held  by  William  Strapp,  and 


other  persons;  (c)  the  second  debentures  of  the 
company  issued  pursuant  to  the  order  of  the  lit  of 
June,  1892 ;  and  td)  all  claims  for  costs. 

On  the  13th  December,  1894,  Yanghsu-Williims, 
J.,  refused  to  make  the  order  asked  for. 

The  receivers  and  managers,  by  leave,  appealed. 

Farwell,  Q.C.,  and  Upjohn,  for  the  appellants.- 
The  receivers  and  managers  are  officers  of  the  court, 
and  are  entitled  to  priority  for  their  costs,  charge*, 
and  expenses  over  all  claimants. 

They  referred  to  Ex  parte  Izard,  In  re  BuikU,  31 
W.  B.  418,  23  Ch.  D.  75 ;  Batten  ▼.  Wedgwood  Ccd 
and  Iron  Co.,  33  W.  B.  303,  28  Ch.  D.  317;  Art, 
Bolton,  &  Hayward  v.  Bull,  ante,  p.  180,  [1895]  1 
Q.  B.  276;  and  May  v.  Newton,  35  W.  B.  363,  ** 
Ch.  D.  347. 

BramweU  Davis,  Q.C.,  and  C.  J.  PeUe,  for  the 
lenders  of  the  £5,000. 

George  Lawrence,  for  the  respondent  Strapp. 

FarweU,  Q.C.,  replied. 

Lord  ELllsbuby.— When  the  facts  of  this  eax 
come  to  be  looked  at,  and  one  sees  the  situation  of  tte 
several  parties,  I  confess  it  does  not  appear  to  me 
that  there  is  much  difficulty  in  deciding  the  oolj 
question  that  is  now  before  us.  It  is  manifest  from 
the  original  question  which  was  before  my  brother 
Williams  that  there  was  a  sort  of  conference  between 
the  different  parties  interested  in  this  company,  con- 
sisting of  some  persons  who  had  secured  olauni  by 
debentures,  and  a  considerable  body  of  unsecured 
creditors.  It  appears  to  have  been  assumed  on  both 
sides,  and  probably  correctly,  that  if  things  went  on 
as  they  were  the  unsecured  creditors  would  get 
nothing,  and  the  debenture-holders  would  get  every- 
thing. At  the  same  time  it  appeared  to  be  in  the 
contemplation  of  all  parties  that  there  was  a  con- 
siderable amount  of  property  which  could  be  properly 
realized  if  the  company  was  allowed  to  go  on  an 
conclude  the  contracts  which  were  then  in  count  of 
performance,  and  obtain  from  the  school  board  not 
only  the  sums  of  money  which  in  pursuance  of  tha 
contracts  had  been  retained  up  to  the  completion  of  the 
contracts,  but  also  a  further  profit  arising  from  their 
completion.  If  the  contracts  were  abandoned,  not  onlj 
would  the  retained  moneys  be  forfeited  in  pursuance 
of  the  terms  of  the  contracts,  but  all  the  plant,  mate- 
rials, and  so  on  which  the  builders  had  placed  then 
for  the  purpose  of  the  performance  of  the  contract*, 
were  capable  of  being  seized  by  the  school  board,  and 
so  a  great  loss  would  be  inflicted  on  those  who  wen 
interested  in  the  assets  of  the  company.  To  my  mind 
it  is  manifest  there  was  an  agreement,  not  taking  the 
form  of  a  written  contract,  between  the  parties,  nth 
as  to  induce  the  learned  judge  to  make  the  order 
made.  On  certain  terms  the  £5,000  was  to  be 
brought  into  the  concern,  and  the  unsecured  credi- 
tors were,  in  pursuance  of  that  arrangement,  to  at 
turned  into  debenture-holders  instead  of  unsecnwd, 
creditors.  That  was  the  bargain,  and  that  was  the 
substance  of  the  understanding  at  which  the  partial 
arrived.  For  the  purpose  of  that  bargain  it  was 
manifest  that  somebody  or  some  persons  must  per- 
form the  contracts  out  of  which  the  profits  were  to 
arise,  and  those  persons  were  the  receivers  adi 
managers.  I  think  it  was  intended,  speaking  j?80*" 
ally,  that  the  company  were  not  «to  engage  in  say' 
new  transactions,  but  were  only  to  be  permitted  to 
carry  on,  by  means  of  the  receivers  and  managers,  tkj 
contracts  into  which  they  had  already  entered.  Au 
this  seems  to  be  properly  provided  for  by  the  order 
made  by  my  brother  Williams.  .  ^^ 

But    then  comes   the  question  of  the  P"01** 
Now  I  quite  agree  that  it  was  intended  that  won 
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who  had  advance  the  £5,000  should  have  priority 
over  all  the  debenture-holders.     But  I  do  not  concur 
in  the  idea  that  it  ever  could  have  been  contemplated 
that  those  who  were  to  take  upon   themselves  the 
burthen  of  management  and  receivership  Bhould  be 
left  to  speculate  on  whether  or  not  they  would  ever 
get  paid  anything.      It  was  an  essential  part  of  the 
arrangement    that    someone    Bhould    manage    those 
businesses.      It    was    necessarily    implied    in    that 
arrangement  that  those  who,  for  the  benefit  of  all 
concerned    and    not    merely  for    themselves,    were 
entering  into  this  arrangement,  and  were  carrying  it 
on  to  its  completion,   so  that  there  should  be   an 
ultimate  resulting  fund   capable  of  being   divided, 
should  themselves  be  indemnified  for  the  things  they 
were  doing— namely,    carrying    on    the    contracts. 
Whatever  may  be  the  aspect  of  the  question,  if  you 
look  at  the  different  orders,  during  the  whole  course 
of  this   administration,  and    not  looking  at   them 
separately  by  themselves — if  you  look  at  the  whole 
as  one  arrangement  to  which  all  were  parties  and 
all  tending  to  the  same  thing — it  seems  to  me  really 
to  be  free  from  doubt  that  that  was  the  real  meaning 
of  the  transaction.      If  that  was  the  real  meaning  of 
the  transaction  it  is  idle  to  suggest  that  the  receivers 
and  managers  ought  not,  in  accordance  with  the 
ordinary  rule,  to  be  indemnified  for  doing  that  which 
was  intended  by  them,  as  well  as  by  others,  to  be 
for  the  common  benefit  of  all.    It  seems  to  me  hope- 
less to  contend  that  the  second  debenture-holders, 
who  were  only  brought  into  the  condition  of  being 
debenture-holders  at  all  by  this  arrangement  for  the 
advance  of  the  £5,000,  can  be  treated  in  two  different 
capacities — that  you  are  to  look  at  them  at  one  time 
as  bankers  advancing  a  sum  of  money,  in  which  case 
they  would  be  entitled  to  be  paid  their  money  at 
once,  without  reference  to   what  the  result  of  the 
experiment  might  be,  or,  on  the  other  hand,  to  look 
at  them  as  second  debenture-holders  only,  and  in  that 
capacity  to  be  postponed  to    the   first  debenture- 
holders  and  to  those  who  had  advanced  the  £5,000 — 
that  is  to  say,  themselves. 

It  seems  to  me  that  that  is  an  impossible  conten- 
tion. The  blot  throughout  the  whole  of  the  judg- 
ment of  Williams,  J. ,  as  it  appears  to  me,  is  that  it 
treats  these  persons  entering  into  this  arrangement  as 
if  they  were  independent  bankers  advancing  money 
from  the  outside.  That  is  not  the  fact.  They  were 
persons  who  were  buying  their  position  as  second 
debenture-holders  by  the  advance  of  this  money,  and 
that  seems  to  have  been  the  theory  on  which  the 
whole  thing  has  been  conducted. 

Under  these  circumstanoes,  I  think  that  that  part 
of  my  brother  Williams's  order  is  erroneous,  and 
ought  to  be  discharged,  and  that  our  declaration 
ought  to  be  that  these  receivers  and  managers  are 
entitled  to  the  indemnity  which  they  claim  out  of  the 
funds. 

Ldtdlst,  L.  J. — I  am  of  the  same  opinion.  I  can- 
not help  thinking  that  such  difficulty  as  arose  in  this 
case  is  attributable  to  an  anxious  desire  on  the  part 
of  the  learned  judge  to  make  a  short  out,  and  to  do 
justice  by  orders  which  are  more  or  less  unusual,  and 
perhaps  in  form  a  little  irregular. 

Now,  in  order  to  understand  the  case,  it  is  not 
necessary  to  go  through  the  orders  in  detail.  It  will 
be  quite  sufficient  to  refer  shortly  to  those  which  are 
material.  [His  lordship  read  the  orders  and  con- 
tinued : — ]  0°e  cannot  help  seeing  what  the  object 
>f  the  order  of  the  1st  of  June,  1892,  was.  Although 
n  form  it  seems  to  have  been  irregular,  because  it 
was  not  made  in  the  action  at  all,  but  simply  in  the 
vinding  up  of  the  company,  notwithstanding  that  it 
leals  with  persons  who  are  parties  to  the  action,  the 


real  object  of  it  was  to  get  all  the  unsecured 
creditors  into  a  better  position  than  they  otherwise 
would  have  been.  As  the  matter  stood,  they  were 
liable  to  be  overriden  entirely  in  that  debenture- 
holder's  action,  and  whether  they  would  ever  have 
got  anything  I  do  not  know.  It  was  thought  desir- 
able to  postpone  the  winding  up,  and  in  order  to  give 
them  a  locus  standi  in  the  debenture-holders'  action, 
which  they  would  not  have  had  but  for  this  piece  of 
ingenuity — and  it  was  a  very  ingenious  thing  to 
adopt — it  was  thought  desirable  to  give  them  second 
debentures,  so  that  that  action  might  be  regarded  as 
for  the  benefit  of  all.  It  was  therefore  part  of  the 
bargain  (and  that  was  what  I  think  the  learned  judge 
lost  sight  of),  it  was  a  benefit  which  they  were  to 

fBt — namely,  second  debentures — if  and  when  that 
5,000  should  be  advanced  in  the  way  in  which  it 
was  advanced.  [The  Lord  Justice  stated  the  facts, 
and  proceeded  :]  It  was  expected  and  hoped  that  if  the 
affairs  of  the  company  could  be  kept  going  on  under 
supervision  and  under  the  management  of  the  two 
receivers  and  managers  (which  would  involve  a  certain 
amount  of  outlay  and  expense,  whether  large  or  not 
I  do  not  know)  the  result  would  be  beneficial  to 
everybody.  There  would  then  be  enough  to  pay  this 
£5,000,  which  was,  of  course,  to  come  first,  subject 
to  the  question  now  before  us  and  which  is  in  dispute. 
The  first  debentures  were  to  come  next,  and  then  the 
unsecured  creditors  who  had  been  made  second 
debenture-holders  in  order  to  give  them  a  locus  standi. 
That  was  the  whole  soheme.  It  seems  to  me  after 
that  impossible  to  say  that  the  receivers  and  managers 
were  not  the  receivers  and  managers  of  the  unsecured 
creditors  as  much  as  they  were  the  receivers  and 
managers  of  the  first  debenture-holders.  They  were 
receivers  and  managers  of  everybody  interested  in 
the  success  of  the  company.  If  we  onoe  get  to  that, 
and  if  we  onoe  get  the  persons  who  advanced  the  sum 
of  £5,000  out  of  the  category  of  strangers  having 
rights  prior  to  the  debenture-holders  and  prior  to 
the  receivers  and  managers,  it  is  obvious  that  the 
receivers  and  managers  must  be  entitled  to  their 
indemnity  and  to  their  costs,  charges,  and  expenses 
which  they  are  primd  facie  entitled  to.  Here  it  is 
that  we  part  company  with  Williams,  J.  Williams, 
J.,  who  had  to  construe  these  orders  to  which  I  have 
referred — and  I  do  not  propose  to  go  into  any  further 
ones — has  construed  them  as  leaving  the  persons  who 
advanced  this  sum  of  £5,000  in  the  position  of 
strangers  and  as  having  nothing  to  do  with  the 
action,  as  prior  mortgagees  whose  rights  are  quite 
unaffected.  Of  course  no  one  imagined  when  this 
arrangement  was  made  that  everything  would  go 
wrong  and  that  there  would  be  a  deficiency  of  assets 
so  serious  that  there  is  not  even  enough  to  indemnify 
the  receivers  and  managers  what  they  have  expended. 
They  did  not  dream  of  that  for  a  moment.  If  they 
had,  no  one  would  have  advanced  £5,000  or  any- 
anything.  It  was  hoped  that  the  arrangement  would 
have  turned  out  better  and  that  there  would  be  some- 
thing coming  to  the  persons  who  advanced  the 
£5,000,  which  was  in  the  nature  of  salvage.  It  was 
hoped  also  that  there  would  be  something  for  the  - 
first  debenture-holders  and  for  the  others ;  instead  of 
that,  things  seem  to  have  gone  wrong.  There  is  not 
enough  to  reimburse  the  receivers  and  managers  what 
they  have  paid.  Now  I  cannot  agree  in  thinking 
that  Williams,  J.'s  view  is  correct,  that  on  the  true 
construction  of  these  orders  the  receivers  and 
managers  are  to  lose  everything  and  are  to  have  no 
indemnity  at  all  in  respect  of  any  liabilities  that  they 
may  have  incurred,  assuming  that  they  have  incurred 
them  properly,  and  that  they  are  to  come  in  respect 
of  their  indemnity  after  those  for  whose  benefit 
they   were  working.    It  cannot  be    that  they  are 
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to  be  regarded  as  not  having  any  more  to  do 
with  the  action  than  outside  creditors.  That  is  not 
their  position  at  all. 

Smith,  L.J. — The  main  question  in  this  case  is 
whether  my  brother  Williams  was  right  in  ordering 
that  the  receivers  and  managers  of  Joseph  Bull  & 
Sons,  Limited,  should  be  postponed  to  certain  per- 
sons who  subscribed  the  £5,000  under  the  circum- 
stances which  have  been  mentioned.  Now  it  seems 
to  me  that  so  far  as  the  general  law  is  applicable  to 
the  position  of  the  receivers  and  managers  it  is  not  in 
dispute.  It  was  laid  down  in  Batten  v.  The  Wedge- 
wood  Coal  and  Iron  Co.,  and  in  Ex  parte  Izard,  In  re 
Bushell,  that  receivers  and  managers  are  entitled  to 
their  just  charges  and  expenses  incurred  in  the 
management  of  the  estate  in  which  they  may  have 
been  appointed  receivers  and  managers;  and  that 
they  are  entitled  to  those  charges  in  priority  to  the 
debenture-holders  and  other  persons  holding  charges 
on  the  property.  But  it  is  said  in  this  case  that  the 
persons  who  subscribed  the  £5,000  ought  not  to  be 
called  upon  to  pay  the  charges  and  expenses  of  the 
receivers  and  managers.  It  is  said  that  they  were 
not  their  receivers  and  managers,  but  were  in  reality 
the  receivers  and  managers  of  the  first  debenture- 
holders;  and  that,  therefore,  inasmuch  as  the 
receivers  and  managers  were  not  the  receivers  and 
managers  of  Chittick  &  Shaw,  and  the  others  who 
had  advanced  the  £5,000,  those  persons  had  priority 
over  all  the  debenture-holders.  Now  that  is  the 
point  in  dispute.  It  is  said  that  the  object  of 
the  persons  who  were  advancing  these  moneys,  and 
who  were  becoming  second  debenture-holders,  was 
that  these  receivers  were  not  to  be  paid  a  single 
shilling  of  money,  but  that  they  were  to  be  paid  by 
the  first  debenture-holders.  How  does  that  appear 
on  the  orders  and  on  the  facts  of  this  case?  It 
appears  to  me  that  the  parties  had  agreed  that  the 
unsecured  creditors  who  were  about  to  become 
second  debenture- holders  were  to  have  receivers  and 
managers  to  watch  over  their  own  interests.  I  differ 
from  my  brother  Williams,  who  in  his  judgment 
says  that  the  persons  who  were  advancing  the 
£5,000  were  the  same  as  any  strangers  or  any 
bankers  who  were  making  an  advance  to  a  firm 
who  were  in  liquidation.  I  do  not  think  that 
that  was  so.  They  were  getting  a  consideration  for 
what  they  were  advancing.  They  were  to  become 
second  debenture-holders.  It  is  impossible  to  say 
that  these  gentlemen  who  lent  the  money  were  out- 
siders and  Btrangers  or  mere  bankers.  I  think  the 
law  as  laid  down  in  Batten  v.  The  Wedgeivood  Coal  and 
Iron  Co.  and  Ex  parte  Izard,  In  re  Bushell  applies,  and 
that  the  receivers  and  managers  are  entitled  to  be 
paid  their  charges  in  priority  to  all  other  claimants. 

Appeal  allowed. 

Solicitors,  Ward,  Perks,  &  McKay;  West,  King, 
Adams,  &  Co.  ;  Witham,  Roskell,  Munster,  &  Weld. 


March  I. 


From  Chan.  Div.  \ 

(Lord  Halsbury;   and  Lindley  > 

and  A.  L.  Smith,  L.JJ.)       ) 

In  re  Dabtnall. 
Sawyer  v.  Goddard.  (a.) 

Trustee — Cestui  que  trust — Legatee  entitled  in  reversion 
— Right  to  information  as  to  investment  of  estate — 

(a.)  Reported  by  Abnold  Gloveb,  Esq.,  Barrister- 
at-Law. 


Solicitor  and   client — Costs — Personal  order  against 
solicitor— R.  8.  C.,  1883,  ord.  65,  r.  11. 

A  beneficiary  entitled  to  a  share  in  a  fund  expectant 
on  the  death  of  a  tenant  for  life  is  entitled  to  informa- 
tion from  the  trustees  of  the  will  as  to  the  investment  of 
the  estate,,  although  the  estate  may  be  amply  sufficient. 

The  solicitors  of  such  a  beneficiary  having  instituted 
proceedings  against  the  trustees  without  first  holding 
sufficient  communication  with  them,  an  order  was  made 
■disallowing  the  plaintiff* s  solicitors  aU  costs  as  againd 
their  client. 

Appeal  from  an  order  of  North,  J.,  in  chambers. 

William  Dartnall,  the  testator,  by  his  will,  after 
appointing  the  defendants,  E.  Goddard  and  W.  F.  G. 
Roberts,  executors  and  trustees,  gave  all  his  property, 
subject  to  the  payment  of  debts  and  legacies,  to  hw 
trustees  upon  trust  for  his  wife  for  life,  and  after  her 
death  upon  trust  to  divide  the  sum  of  £900  equally 
between  the  children  of  T.  Dartnall  living  at  the 
testator's  death.  The  will  empowered  the  trustee!  to 
retain  any  existing  investments  which  yielded  income, 
and  to  vary  investments  at  their  discretion. 

The  testator  died  on  the  23rd  of  July,  1894,  it 
which  date  his  widow,  the  tenant  for  life,  was  eighty- 
four  years  of  age,  and  there  were  nine  children  of 
T.  Dartnall  living,  of  whom  the  plaintiff,  Ha 
Sawyer,  was  one. 

The  plaintiff  being  desirous  of  mortgaging  her 
interest  under  the  will,  her  solicitors  wrote  on  the 
26th  of  November,  1894,  to  the  defendant  Goddard, 
asking  among  other  things  how  the  £900  wai 
invested.  The  defendants'  solicitors  replied  that 
there  had  been  no  appropriation  of  securities, 
whereupon,  on  the  8th  of  December,  the  plaintiff 
solicitors  asked  for  a  statement  showing  the  invest- 
ments of  the  trust  estates.  To  this  the  defendants' 
solicitor  replied  on  the  11th  of  December,  stating 
generally  the  nature  of  the  securities,  and  that  the 
estate  had  been  sworn  at  £12,286  12s.,  but  refining 
to  add  to  these  particulars. 

On  the  14th  of  December  the  plaintiffs  solidtoo 
took  out  on  behalf  of  the  plaintiff  an  originating 
summons  against  the  trustees,  asking  that  they  might 
be  ordered  to  furnish  proper  particulars  and  account! 
of  the  testator's  estate  and  the  investments  thereof ,  and 
that  they  might  be  ordered  to  sign  proper  authorities 
to  the  railway  and  other  companies  m  which  aar 
part  of  the  trust  funds  might  be  invested  to  supply 
information  to  the  plaintiff  as  to  the  amount  of  stocks 
or  shares,  and  in  whose  name  the  same  stood. 

On  the  20th  of  December  the  plaintiff  mortgaged 
her  interest  under  the  will. 

North,  J.,  in  chambers,  made  an  order  diemiawBg 
the  summons  with  costs,  and  he  also  made  an  order, 
under  Ord.  65,  r.  1,  that  the  plaintiffs  sdkfton 
should  be  disallowed  their  costs  against  her,  aad 
should  repay  to  her  the  costs  ordered  to  he  paid  by 
her  to  the  defendants. 

The  plaintiff  and  her  solicitors  appealed. 

Cozens-Hardy,  Q.C.,  and  E.  C.  Macmghta,  far 
the  appellants. — The  plaintiff  was  entitled  to  the 
information  she  required:  OtUey  v.  Gilby,  8Benvr. 
602;  In  re  Tillott,  40  W.  B.  204,  [1892]  lCh.  86; 
Low  v.  Bouverie,  40  W.  B.  50,  [1891 J  3  Ch.  82.  !*• 
plaintiffs  solicitors  have  been  guilty  of  no 
conduct  such  as  to  justify  the  personal  order i 
against  them:  In  re  Bradford,  31  W.  B.  919,  U 
Q.  B.  D.  373,  15  Q.  B.  D.  635,  34  W.  B.  Dig.  41. 

Micklem,  for  the  respondents. — Having  iekrlP!*  *J 
the  size  of  the  estate,  the  plaintiff  was  not  entitled 
to  any  further  information.  The  plaintiffs ^aobtaUw* 
showed  unreasonable  haste  in  commencing  pro- 
ceedings. 
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Cozens-Hardy,  Q.C.,  replied. 

Lord  Halsbttby. — Both  rides  in  this  oase  have 
been  to  blame.  The  plaintiff's  application  for  in- 
formation as  to  the  investment  of  the  trust  estate 
was  a  proper  one,  and  should  have  been  granted. 
On  the  other  hand  the  parties  began  a  correspondence, 
and  three  days  after  the  end  of  it  a  hostile  originating 
summons  was  taken  out  against  the  trustees.  The 
learned  judge  dismised  the  summons  with  costs,  and 
ordered  that  the  plaintiff's  solicitors  should  be  dis- 
allowed costs  as  against  the  plaintiff,  and  should  pay 
the  costs  incurred  Dy  her.  That  is  not  a  proper  use 
to  make  of  ord.  65,  r.  11.  We  discharge  the  order  of 
North,  J.,  and  order  the  trustees  to  give  the  plaintiff 
the  particulars  she  requires.  There  will  be  no  order 
as  to  costs,  either  here  or  below,  except  that  the 
plaintiff's  solicitors  shall  be  disallowed  all  costs 
against  her. 

Lindlet,  L.J. — The  trustees'  refusal  to  give 
further  particulars  was  unfortunate,  because,  strictly 
speaking,  the  plaintiff  was  entitled  to  them.  But 
then,  without  any  further  communication,  this  very 
hostile  summons  was  taken  out.  [His  lordship 
thought  the  right  order  to  make  was  that  given 
above.] 

A.  L.  Smith,  L.J.,  concurred. 

Solicitors,  Mear  <fc  Fowler ;  Field  &  Strouts. 


ffitgt)  (Routt  of  §wtitt. 

£££*}  May  7,  8;  June  26,  29. 

HOWABD  v.  FAN8HAWB.  (a.) 

Landlord  and  tenant — Lease — Re-entry — Without  pro- 
cess  of  law — Right  to  relief  from  forfeiture — Preamble 
to  tectum  2,  4  Geo.  2,  c.  28-—  Common  Law  Procedure 
Act,  1852,  as.  211,  212— Bankruptcy  Act,  1883,  ss. 
44,  168. 

In  a  proper  case  a  lessee  is  entitled  to  relief  from 
even  forfeiture  where  the  re-entry  of  the  lessor  has  been 
a  peaceable  one  and  made  without  process  of  law. 

The  effect  of  the  preamble  to  section  2  of  4  Geo.  2,  c. 
28,  and  of  section  112  of  the  Common  Law  Procedure 
Ad  of  1852,  is  not  such  as  to  limit  the  jurisdiction  of 
the  court  to  grant  such  relief  only  in  those  cases  where 
ejectment  proceedings  have  been  taken. 

The  right  to  relief  from  forfeiture  is  not  a  right 
purely  personal  to  the  lessee,  but  vests  on  his  bankruptcy 
in  his  trustee  in  bankruptcy,  and  may  be  assigned  by 
such  trustee. 

Action. 

In  1892  the  defendant  entered  into  an  agreement 
with  E.,  a  builder,  for  the  erection  of  dwelling-houses 
in  Stanley-road,  in  the  parish  of  D.,  and  for  the 
granting  to  E.  of  leases  of  the  houses  to  be  erected. 

On  the  2nd  of  December,  1892,  defendant  granted 
to  E.  a  lease  of  No.  5,  Stanley-road,  for  99  years, 
from  the  25th  of  March,  1892,  at  a  peppercorn  rent 
for  the  first  year,  and  thereafter  at  the  rent  of  £5  per 
annum,  paid  quarterly. 

At  the  date  of  the  granting  of  this  lease  No.  5, 
8tanley-road,  was  not  oompleted,  but  the  lease  was 
granted  to  E.  to  enable  him  to  raise  money  thereon, 
which  he  did  by  depositing  the  said  lease  with  the 
plaintiff  by  way  of  security  for  an  advance  of  £200 


(a.)  Beported  by  Abthtjb  Mobton,  Esq.,  Barrister- 
at-Law. 


and  interest.  In  like  manner,  a  lease  dated  the 
22nd  of  December,  1892,  of  No.  1,  Rtanley-road, 
was  granted  to  E.  and  deposited  with  the  plaintiff  to 
secure  another  sum  of  £200  and  interest. 

On  the  6th  of  February,  1894,  E.  was  adjudicated  a 
bankrupt.  At  this  date  the  houses  Nos.  1  &  5, 
Stanley-road,  were  still  incomplete.  They  had  front 
doors,  but  neither  back  doors  nor  windows. 

On  the  21st  of  February,  1894,  a  land  agent's  clerk, 
instructed  by  defendant's  solicitors,  entered  each  of 
the  said  houses,  and  affixed  to  the  front  doors 
thereof  a  notice  to  the  effect  that  possession  had  been 
taken  on  behalf  of  the  defendant.  Several  letters 
passed  between  the  plaintiff's  and  defendant's  solici- 
tors in  reference  to  this  possession,  and  on  the  28th 
of  June,  1894,  the  plaintiff  tendered  to  the  defendant 
the  amount  of  ground-rent  in  arrear.  This  was 
refused  by  the  defendant,  who  claimed  to  be  in 
possession. 

By  a  deed  dated  the  5th  of  July,  1894,  E.'s  trustees 
in  bankruptcy,  in  consideration  of  £5,  assigned  to  the 
plaintiff  all  his  interests  in  Nos.  1  and  5,  Stanley- 
road. 

On  the  6th  of  July,  1894,  the  plaintiff  com- 
menced this  action,  claiming  possession  of  the 
properties  comprised  in  the  leases  aforesaid,  at  the 
rents  and  under  and  subject  to  the  lessee's  covenants 
in  such  leases  respectively  reserved  and  contained, 
and  relief  from  any  forfeiture  of  the  leases  in  conse- 
quence of  non-payment  of  the  rents  reserved  by  the 
leases  respectively,  or  on  such  terms  as  the  court 
should  think  just.  Each  of  the  leases  contained  a 
proviso  for  re-entry,  enabling  the  lessor  to  re-enter 
on  any  part  of  the  demised  premises  in  the  name  of 
the  whole  if  the  rent  should  be  in  arrear  for  twenty- 
one  days,  or  if  there  should  be  any  breach  of  covenant, 
"  in  which  event  the  term  hereby  given  shall  abso- 
lutely determine." 

On  the  21st  of  February,  1894,  the  rent  was  in 
arrear,  but  it  was  not  alleged  that  any  breach  of 
covenant  had  been  committed  which  would  justify 
the  re-entry,  and  the  question  was  whether,  under 
the  above  oircumstanoes,  the  plaintiff  was  entitled  to 
be  relieved  from  the  forfeiture. 

Stroud,  for  the  plaintiff. — There  has  been  no  pos- 
session taken,  such  as  precludes  us  from  relief.  There 
has  been  no  breach  of  any  covenant,  and  we  have 
tendered  the  amount  of  ground-rent  due.  Therefore, 
we  are  entitled  to  relief. 

J.  G.  Wood,  for  the  defendant.  There  is  no  case 
for  relief.  There  is  no  jurisdiction  in  this  court  to 
grant  relief,  seeing  that  the  re-entry  was  a  peaceable 
one  and  made  without  process  of  law.  I  admit  that 
there  would  be  such  jurisdiction  if  there  had  been 
ejectment.  I  rely  on  the  preamble  to  section  2 
4  Geo.  2,  o.  28,  which  is  in  the  following  terms : — 
"  And  whereas  great  inconveniences  do  frequently 
happen  to  lessors  and  landlords  in  oases  of  re-entry 
for  non-payment  of  rent,  by  reason  of  the  many 
niceties  that  attend  the  re-entries  at  common  law,  and 
for  as  much  as  when  a  legal  re-entry  is  made,  the 
landlord  or  lessor  must  be  at  the  expense,  charge,  and 
delay  of  recovering  in  ejectment  before  he  can 
obtain  the  actual  possession  of  the  demised  premises." 
This  shows  that  the  Legislature  contemplated  relief 
only  where  there  had  been  ejectment.  I  also  rely  on 
the  fact  that  there  is  no  reported  case  which  proves 
such  jurisdiction.  The  jurisdiction  of  equity  in  this 
matter  only  arises  where  proceedings ,have  been  taken 
at  common  law. 

Stroud,  replied. 

Cur.  adv.  vult. 

Sttbung,  J.,  after  stating  the  facts  as  above  set 
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out  delivered  a  reserved  judgment  as  follows: — 
It  was  admitted  in  argument  by  defendant's  counsel 
that,  if  on  the  21st  of  February,  1894,  the  de- 
fendant had  recovered  possession  by  means  of  legal 
proceedings  taken  against  E.,  the  latter  or  his 
trustee  in  bankruptcy  would  be  entitled  to  be  relieved 
both  under  the  general  jurisdiction  of  the  court  and 
under  the  statute  4  Geo.  2,  o.  28.  It  was,  however, 
strongly  argued  that  no  relief  could  be  given  where 
the  lessor  had  recovered  peaceable  possession  without 
the  assistance  of  any  court,  and  in  support  of  this 
contention  reliance  was  placed  first,  on  the  circum- 
stance that  no  case  could  be  found  in  which  such 
relief  had  been  given,  and  (secondly)  on  the  preamble 
to  the  2nd  section  of  the  statute  just  referred  to, 
which  was  said  to  amount  to  a  recognition  by  the 
Legislature  that  the  right  only  exists  where  the 
demised  property  has  been  recovered  by  legal  pro- 
cess. Before  dealing  with  these  arguments,  it  seems 
desirable  to  consider  the  grounds  on  which  such  relief 
was  formerly  given  by  the  Court  of  Chancery.  In 
Wadman  v.  CaUraft,  10  Ves.  67.  Sir  Wm.  Grant, 
M.B.,  says:  "The  plaintiff  seeks  to  be  relieved 
against  a  forfeiture  of  his  lease,  which  he  states  to 
have  been  incurred  solely  by  non-payment  of  rent, 
and  if  that  is  the  ground  of  this  ejectment,  there  is 
no  doubt  equity  will  relieve  against  the  forfeiture, 
considering  the  purpose  of  this  clause  of  re-entry  to 
be  only  to  secure  the  payment  of  rent,  and  that  when 
the  rent  is  paid  the  end  is  obtained,  and  therefore 
the  landlord  shall  not  be  permitted  to  take  advantage 
of  the  forfeiture."  [His  lordship  having  referred  at 
considerable  length  to  the  cases  of  Sanders  v.  Pope, 
12  Ves.,  at  p.  282;  Davis  v.  West,  12  Ves.  475; 
and  Bowser  v.  Colby ,  1  Ha.  109,  continued: — ] 
These  authorities  seem  to  me  to  establish  that  the 
ground  upon  whioh  courts  of  equity  formerly  gave 
relief  was  that  the  proviso  for  re-entry  was  in  the  eye 
of  the  court  simply  a  security  for  the  rent,  and  on 
principle  I  cannot  see  that  it  makes  any  difference 
whether  the  lessor  avails  himself  of  such  security  with 
or  without  the  assistance  of  a  court  of  law.  It  is  no 
doubt  remarkable  that  no  reported  case  appears  to 
have  occurred  in  whioh  relief  was  given  where  the 
landlord  re-entered  peaceably  and  without  bringing 
ejectment,  but  it  is  to  be  remarked  that  re-entry  in 
this  way  can  be  but  seldom  effected.  As  to  the  pre- 
amble of  the  statute  it  is  to  be  remarked  that  although 
in  terms  it  appears  to  contemplate  the  necessity  of 
an  ejectment  in  every  case,  the  existence  of  cases  of 
peaceable  re-entry  in  vacant  possession  may  have 
been  overlooked  or  may  have  been  considered  of  so 
infrequent  occurrence  that  their  existence  did  not 
amount  to  a  grievance. 

I  think,  then,  that  if  the  lease  had  remained  vested 
in  B.  or  his  trustee  in  bankruptcy,  he  or  his 
trustee  would  have  been  entitled  to  relief.  It  was 
said,  however,  that  the  right  was  personal  to  the 
lessee  and  that  relief  could  not  be  given  to  his  mort- 
gagee. It  is  unnecessary  to  consider  whether  a  mort- 
gagee, by  virtue  of  his  mortgage,  is  entitled  to  relief 
from  a  forfeiture  as  to  which  I  only  refer  to  Hare  v. 
Elms,  41  W.  E.  297,  [1893]  1  Q.  B.  604.  In  the  pre- 
sent case  the  mortgagor  has  become  bankrupt  and 
the  mortgagee  has  obtained  from  his  trustee  in  bank- 
ruptcy an  assignment  of  the  equity  of  redemption  in 
consideration  of  a  payment  of  £5. 

Now  by  section  44  of  the  Bankruptcy  Act,  1883,  all 
property  of  the  bankrupt  vests  in  the  trustee,  and  by 
section  168  property  includes  things  in  action.  The 
,  right  of  the  bankrupt  to  be  relieved  of  a  forfeiture 
appears  to  me  to  be  a  thing  in  action  and  to  have 
become  vested  in  the  trustee  in  bankruptcy,  who 
was  entitled  to  sell  the  right  and  assign  it  to  a  pur- 
chaser:   Seear  v.  Lawson,  28  W.  B.  929,  15  Gh.  D. 


426 ;  Guy  v.  ChurchiU,  37  W.  B.  504,  40  Ch.  D.  481. 
I  think,  therefore,  the  plaintiff  is  entitled  to  being 
the  action. 

Lastly,  it  was  contended  that  the  plaintiff  Hid 
deprived  himself  of  his  right  to  relief  by  the  position 
which  he  took  up  in  the  interval  between  the  21st  of 
February,  1894,  and  the  bringing  of  the  action, 
and  in  particular  by  the  letter  of  the  4th  of  Miy, 
1894,  in  which  he  declined  to  pay  anything  to 
the  defendant  except  the  costs  of  a  new  lease.  1 
am  unable  to  take  this  view  of  the  plainthTi  coo- 
duct.  I  think  that  the  correspondence  does  not  show 
a  refusal  of  the  plaintiff  to  pay  the  arrears  of  rent, 
but  merely  a  refusal  to  pay  the  sums  claimed  by  the 
defendant's  solicitors  in  the  letter  of  the  25th  of  April, 
1894.  Consequently,  I  am  of  opinion  that  the  pliut- 
tiff  is  entitled  to  the  relief  he  asks  for  by  hi9  action, 
and  I  make  a  declaration  in  the  following  form— U, 
that  the  plaintiff  shall,  on  paying  the  rent,  have,  hold, 
and  enjoy  the  demised  premises  according  to  the 
terms  of  the  leases  thereof,  without  any  new  leaie, 
following  the  words  of  section  212  of  the  Common 
Law  Procedure  Act  of  1852.  It  certainly  appeui 
from  this  section  that  the  Legislature  contemplated 
thereby  cases  of  relief  in  equity  where  the  tenant  had 
been  ejected  by  means  of  ejectment  proceedings,  but 
the  provision  was  a  remedial  one,  and  ought,  then- 
fore,  to  be  read  in  as  wide  a  sense  as  possible,  and  in 
my  opinion  the  wording  of  the  section  is  not  such  u 
to  compel  me  to  hold  that  all  proceedings  other  than 
those  in  ejectment  are  thereby  excluded. 

Solicitors,  H.  (7.  Barker;  Flower,  Nuuq,  i 
Fellowes. 


Davies   v.  Vale   of   Evesham   Preserves 
(Limited),  (a.) 
Practice — Receiver  and  manager — Company — Dtherivt- 

holders'   action — Continuation  of  receiver— Form  tj 

judgment. 

Where,  on  an  interlocutory  order,  a  reenter  aai 
manager  has  been  appointed  as  receiver  generally  awi  m 
manager  until  a  fixed  date,  upon  the  motion  forjudgixd 
in  the  action,  the  minutes  of  judgment  should  not  amtia* 
the  receiver,  but  merely  extend  the  time  during  whid  tk 
receiver  may  act  as  manager,  as  he  is  still  in  ojfia* 
receiver  by  reason  of  the  former  order. 

This  was  an  action  by  the  second  debenture* 
holders  against  the  company  and  the  first  debentnit- 
holders,  asking  for  the  usual  accounts  and  inqmriav 
Shortly  after  the  issue  of  the  writ,  on  motion,  a 
receiver  and  manager  was  appointed,  as  ween* 
generally,  and  as  manager  until  the  30th  of  June. 

The  action  now  came  on  for  judgment  in  drf*** 
of  defence,  and  the  minutes  of  the  order  proposed  "to 
continue  the  receiver  and  manager." 

Ashton  Cross,  for  the  plaintiffs. 

Duka,  for  the  defendants. 

Kekewioh,  J. — I  do  not  think  the  minutes  *^*Jj 
continue  the  receiver.  He  is  already  *PP^j|* 
generally  by  the  interlocutory  order,  and  the  pflf* 
form  of  order  now  is  merely  to  extend  the  time  auuaf 
which  he  may  act  as  manager.  I  think  that  **J™5 
extension  from  the  30th  of   June  to  the  30th  of 


(a.)  Reported  by  C.  a  Hbksley,  Bsq., 
at-Law. 
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November  would  be  proper,  and  the  minutes  should 
be  amended  accordingly. 

Solicitors,    Richard  White,  for  Hartland,  Isaac,  <fc 
Watkina,  Swansea ;  J.  A.  Smith. 

•Note. — Cf.,  Palmer  on  Companies,  oth  ed.,  p. 
622,  form  434,  also  p.  618,  form  427 ;  Underwood  v. 
Underwood,  37  W.  E.  428,  60  L.  T.  N.  S.  384 ;  Seton, 
5th  ed.,  vol.  1,  pp.  635-637;  vol.  2,  p.  1185,  form  3. 


Chan.  Div.  )  -. 

Kekewich,J.J  ^  '■ 

Bishop  v.  Smyena  and  Cassaba  Railway  Co.  (a.) 
Company — Winding    up —  Undivided   profits  —  Profits 

earned  be/ore  liquidation — Preference  shareholders — 

Capital — Costs  of  liquidation— Priority. 

Where,  on  a  limited  company  going  into  liquidation, 
there  is  standing  to  the  credit  of  its  revenue  account  a 
sum  representing  undivided  net  earnings, 

Held,  that,  notwithstanding  the  liquidation,  such  sum 
was,  by  the  terms  of  the  memorandum  and  articles  of 
association,  applicable  as  "profits,"  in  payment  of 
arrears  of  dividend  due  to  the  preference  shareholders 
in  priority  to  the  payment  of  a  deficit  on  the  capital 
accounts,  to  the  costs  of  liquidation,  or  to  the  return  of 
capital  to  the  shareholders. 

Motion. 

The  Smyrna  and  Cassaba  Railway  Co.  (Limited) 
was  incorporated  in  1864  under  the  Companies  Act  of 
1862,  and  had  for  its  object  the  construction  and 
working  of  a  line  of  railway  in  Asia  Minor  from 
Smyrna  to  Cassaba,  with  a  branch  to  a  village 
named  Bournabat,  for  which  a  concession  and  firman 
had  been  granted  by  the  Sultan  of  Turkey. 

The  nominal  capital  of  the  company  was  £800,000, 
divided,intol4,000preference  shares  and  26,000  ordinary 
shares  of  £20  each,  of  which  6,250  and  19,687,  had 
been  issued  respectively  and  paid  up  in  full. 

The  preference  shares  were  entitled  to  a  dividend  of 
seven  per  cent,  per  annum  in  priority  to  the  ordinary 
shares,  and  also  to  a  one-fifth  share  of  any  surplus 
profit  that  might  remain  after  a  dividend  of  seven  per 
cent,  per  annum  had  been  paid  on  the  ordinary 
shares. 

By  the  company's  articles  of  association  it  was  pro- 
vided as  follows : — 

Article  58.  That  ordinary  general  meetings  of 
shareholders  should  be  held,  to  receive  the  balance- 
sheet  account  and  directors'  report  (half-yearly)  in 
April  and  October. 

59.  That  "  for  that  purpose  the  balance-sheet  shall 
be  made  up  to  the  31st  of  December  and  the  30th  of 
June  in  each  year,  and  shall  contain  a  true  account 
of  the  capital,  credit,  and  properties  belong  to  the 
company,  and  the  debts,  gains,  and  losses  of  the 
company  which  may  have  arisen  in  the  course  of  the 
preceding  half  year,  and  shall  show  the  balance  re- 
maining after  payment  of  all  expenses  of  maintenance 
and  working  off  the  railway,  which  balance  shall  be 
designated  the  "  net  revenue." 

61.  That  "the  approval  by  a  general  meeting  of 
the  balance-sheet,  and  accounts  shall  be  deemed  con- 
clusive as  to  their  accuracy,  and  they  shall  not  be 
afterwards  reopened." 

The  Ottoman  Government  became  indebted  to 
the  company,  under  certain  conventions,  in  a  large 


(a.)  Reported  by  C.  C.  Hknsley,  Esq.,  Barrister- 
at-Law. 


On  the  16th  of  July,  1894,  the  company  went  into 
voluntary  liquidation,  and  appointed  a  liquidator. 

Until  the  end  of  the  year  1889,  the  preference 
shareholders  were  paid  their  dividends  in  full,  and 
dividends  were  also  paid  on  the  ordinary  shares,  but 
from  that  date  no  dividends  were  paid  on  the  ordi- 
nary shares,  and  the  dividends  on  the  preference  shares 
had  also  fallen  into  arrears. 

On  the  31st  of  December,  1893,  as  shown  by  the 
accounts  adopted  at  the  company's  half- yearly 
meeting  in  April,  1894,  there  was  a  balance  to  the 
credit  of  net  revenue  account  of  nearly  £20,000,  and 
by  the  26th  of  July,  1894,  that  balance  had  increased 
to  £22,295  6s.  Id. 

The  accounts  at  that  date  showed  a  deficiency  of 
over  £16,400  on  capital  account,  being  the  balance  of 
the  company's  claim  against  the  Ottoman  Govern- 
ment. The  result  was  that  the  sum  of  £22,295  6s.  Id., 
being  the  balance  to  the  credit  of  net  revenue,  as  afore- 
said, was  insufficient  to  pay  in  full  the  deficit  on 
capital  account  and  the  arrears  of  dividends  on  the 
preference  shares,  and  the  costs  of  liquidation. 

The  plaintiff,  representing  by  arrangement  all  the 
preference  shareholders,  claimed  to  have  the  remain- 
ing arrears  of  dividends  due  on  the  preference  shares 
down  to  the  liquidation,  paid  out  of  the  £22,295 
6s.  Id.  or  out  of  such  part  of  the  assets  of  the  com- 
pany as  represented  profits  earned  by  the  company 
down  to  the  liquidation,  before  any  distribution 
thereof  among  the  ordinary  shareholders ;  and  now 
moved  for  an  interim  injunction  to  restrain  the 
liquidators  (who  contended  that  these  assets  should 
be  applied  :  1.  Paying  off  deficit  in  capital  account.  2. 
The  payment  of  costs  of  liquidation.  3.  The  return  of 
capital  to  the  shareholders)  from  making  any  distri- 
bution among  the  ordinary  shareholders  out  of  such 
sums  without  first  paying  in  full  the  arrears  of  divi- 
dend due  to  the  preference  shareholders. 

There  was  on  the  evidence  some  doubt  as  to 
whether  the  whole  of  the  sum  of  £22,295  6s.  Id.  was 
properly  attributable  to  revenue  as  "profits,"  but  it 
was  admitted  that  a  large  portion  of  it  was 
undivided  revenue  derived  from  the  working  of  the 
railway. 

The  motion  was  by  consent  treated  as  the  trial  of 
the  action. 

Renshaw,  Q.C.,  and  P.  S.  Stokes,  for  the  plaintiff. — 
This  sum  represents  undivided  profit.  Consequently 
the  preference  shareholders  are  under  the  company's 
articles  entitled  to  be  paid  thereout  their  seven  per 
cent,  dividend  in  priority  to  the  ordinary  share- 
holders: Wilmer  v.  Macnamara,  ante,  p.  519,  [1895]  2 
Ch.  245;  Lee  v.  Neuchatel  Asphalte  Co.,  37  W.  R.  321, 
41  Ch.  D.  1 ;  Verner  v.  Qeneral  and  Commercial  Invest- 
ment Trust,  [1894]  2  Ch.  239 ;  Mills  v.  Northern  Rail- 
way  of  Buenos  Ayres,  19  W.  R.  171,  L.  R.  5  Ch.  App. 
621,  631 ;  In  re  Bridgwater  Navigation  Co.,  [1891J  2 
Ch.  317,  39  W.  R.  Dig.  56.  Were  the  company  a 
going  concern  there  would  be  no  question  about  it, 
and  under  article  61  the  balance  sheet  of  the 
31st  of  December,  1893,  must  be  taken  to  be  cor- 
rect. 

Warmington,  Q.C.,  and  F.  M.  S.  Cased,  for  the 
defendant  company. — The  sum  stated  as  net  revenue 
is  not  correct.  The  accounts  were  taken  on  the  foot- 
ing of  the  company  being  a  going  concern ;  that 
being  no  longer  the  case  sums  properly  stated  as 
being  to  the  credit  of  the  revenue  account  are  assets 
of  the  company  in  liquidation,  and  as  such  are  applic- 
able, as  the  assets  of  an  ordinary  trading  partnership 
would  be  applicable,  under  section  44  of  the  Partner- 
ship Act,  1890  (53  &  54  Vict.  c.  39),  sub-section  {b). 
In  In  re  Bridgwater  Navigation  Co.  the  question  wbs 
1  what  was  to  be  done  with  the  surplus  after  the  paid 
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up  capital  had  been  returned.  The  circumstances 
appear  in  Birch  v.  Cropper ,  38  W.  E.  401,  14  App. 
Cas.  525.  "Profits" are  determined  after  ascertain- 
ing loss  or  depreciation  in  capital :  Verner  v.  General 
and  Commercial  Investment  Trust,  per  Kay,  L.J.,  [1894  J 
2  Ch.,  at  p.  268.  The  oases  all  treat  of  a  company 
which  is  a  going  conoern.  The  balance-sheets  ought 
to  have  been  prepared  as  set  out  in  article  59. 

Benshaw,  Q.C.,  in  reply. — The  rules  governing 
ordinary  partnership  give  way  to  special  contract, 
and  rights  of  priority  under  such  must  be  preserved 
in  distribution :  Griffith  v.  Paget,  25  W.  E.  821,  6Ch. 
D.  511. 

Kekewich,  J. — The  word  "profit,"  like  many 
other  words  in  the  English  language,  is  capable  of 
more  than  one  meaning,  and  is  often  and  properly 
used  in  more  than  one  sense;  and  I  think  that  the  two 
different  senses  in  which  the  word  "profit"  is  used, 
form  the  key  to  the  difficulty  in  the  present  case.  In 
one  of  its  ordinary  meanings,  "  profit "  expresses  the 
sum  which  periodically— whether  half-yearly,  yearly, 
or  at  any  other  period  as  fixed  by  agreement — is 
divisible  among  partners  (including,  of  course,  mem- 
bers of  a  company)  as  income,  and  sometimes  called  net 
¥  refits  in  order  to  distinguish  it  from  gross  profits, 
t  is  the  sum  which,  on  taking  accounts  properly 
and  deducting  expenses,  is  found  to  be  the  sum  made 
by  trading,  and  as  such,  divisible  among  the  parties 
entitled.  That  is  one  meaning  of  the  word  profits. 
But  it  is  also  probably  used  in  the  following  sense. 
On  the  winding  up  of  a  concern,  after  paying  all 
debts  and  expenses,  and  after  repaying  to  each 
partner  what  he  has  bought  in  as  capital,  there 
is,  if  the  concern  has  been  successful,  a  balance  left, 
and  that  balance  is  "profits."  It  is  perfectly  im- 
material whether  yon  treat  this  balance  as  capital 
or  income,  inasmuch  as  the  same  persons  are  in  either 
case  entitled  to  receive  it,  and  it  is  for  them  to  decide 
how  it  is  to  be  treated.  One  of  the  best  instances  I 
can  think  of  is  the  case  of  a  partnership  formed  for 
and  concerned  in  a  single  transaction,  e.g.,  the  pur- 
chase and  sale  of  a  ship.  There  no  account  is  taken 
during  the  transaction.  The  capital  is  found,  the  cost 
of  advertisements  and  other  expenses  are  paid,  and  on 
the  sale  being  completed,  if  successful,  the  balance  re- 
maining after  repaying  each  partner  his  capital,  is 
"profits."       .    . 

These  two  distinct  meanings  of,  and  modes  of  ascer- 
taining "  profits  "  help  me  to  determine  this  case.  I 
have  been  referred  to  recent  cases,  in  which  the  ques- 
tion has  been  raised  as  to  whether  a  company  in- 
corporated under  the  Companies  Acts  may  divide  at 
the  end  of  a  half-year  or  other  period,  what  may 
have  been  made  in  that  period  without  having  regard 
to  any  loss  or  diminution  of  the  capital  producing 
that  income  which  may  have  occurred,  and  the  courts 
have  decided  in  such  cases  that  division  may  be  so 
made. 

What  may,  however,  happen  on  the  winding  up 
of  a  company  has  not  been  determined  by,  and  has 
nothing  whatever  to  do  with,  these  decisions.  In 
winding  up,  it  is  necessary  to  take  accounts  pro- 
perly for  that  purpose  and  in  accordance  with  the 
memorandum  and  articles  of  association,  and  when 
that  has  been  done  to  ascertain  once  for  all,  in- 
dependently of  any  estimates,  but  in  accordance 
with  actual  results,  what  the  assets  really  are; 
and  then,  when  you  have  got  them  in,  you  ascer- 
tain what  the  "  profit "  is,  and  divide  it  among  the 
partners  or  shareholders  in  accordance  with  the  pro- 
visions regulating  the  partnership  or  company.  In 
doing  all  this  it  may  be  that  you  will  have  sums  which 
should  have  been  divided  before — "profits,"  for 
instance,  of  the  last  or  preoeding  year's  trading — but 


which,  instead  of  having  been  divided,  have  ben 
carried  to  a  reserve  fund  or  a  sinking  fund;  such 
sums  are  sometimes  called  "  undrawn  profits."  Are 
they,  however,  any  the  less  "profits"  because  they 
have  not  been  divided  P  Mr.  Warmington  saye  tint, 
on  the  authority  of  the  cases,  they  must  not  be  treated 
as  "  profits."  But  what  is  the  present  case  ?  I  hate 
here  the  case  of  a  company  where  before  liquidation 
and  while  still  a  going  conoern  "  profits  "  have  bean 
realized  but  have  not  been  divided,  and  then 
"profits  "  have  come  into  the  hands  of  the  liquidator. 
"What  is  to  be  done  with  them  P  Are  they  to  go  into 
the  general  mass  in  the  liquidation,  or  are  they 
"profits"  and  to  be  divided  as  such?  I  see  so 
answer  to  the  plaintiff's  contention  that  the  profits 
should  be  divided  on  a  certain  footing,  that  is,  serai 
per  cent,  interest  on  their  shares  should  be  paid  to  the 
preference  shareholders  in  priority  to  every  one  efc 
The  only  answer  to  this  that  can  possibly  be  made  a 
that  this  has  not  been  done  while  the  company  was  a 
going  conoern.  But  the  rights  still  remain  and  are 
enforceable,  because  they  are  laid  down  by  the  com- 
pany's memorandum  and  articles  of  association,  and 
therefore  it  is  a  matter  of  contract.  This  is  strictly 
in  accordance  with  the  principles  laid  down  n 
Griffith  v.  Paget  in  accordance  with  the  principles  of 
contract,  and  in  no  way  adverse  to  the  principles  hid 
down  in  any  of  the  other  cases  which  have  been  cited 
to  me. 

I,  therefore,  think  that  the  plaintiff  succeeds  in  this 
action,  and  there  must  be  a  declaration  that  tiie 
preference  shareholders  are  entitled  to  be  paid  their 
arrears  of  interest  out  of  such  part  of  the  company's 
assets  as  represents  profits  up  to  the  date  of  t» 
liquidation ;  all  parties  to  have  their  costs  paid  out  of 
the  assets. 

Solicitors,  Parker,  Garrett,  <fc  Parker*,  Birchsm 
<k  Co. 


Q.  B.  Div.  |  .     -  ~ 

(Day  and  Wright,  JJ.)  ]  APm  * 

Ekis  v.  Pebby.  (a.) 

Libel — Privilege — Publication  of  information  to  wkkk 
the  public  had  access  by  statute — Trade  protected 
society — Information  supplied  by  Government  ofad 
inaccurate — Deeds  of  Arrangement  Act,  1887  (50  s) 
51  Vict.  c.  57),  «.  4,  6,  7,  11,  12. 

A  trade  protection  society  published  in  their  gats* 
information  of  a  registered  deed  of  inspectorship  as  si 
out  in  an  official  office  extract.  The  information  rem 
inaccurate,  inasmuch  as  under  the  column  hetdsi 
" Property  included  under  the  deed'9  there  appemsi 
the  words  "  Estimated  assets— Nil."  As  a  matter  *f 
fact,  if  the  debtor's  property  had  been  realised,  H  «■ 
sufficient  to  pay  all  the  creditors  infulL 

The  debtor  brought  an  action  for  libel. 

Held,  that  the  plaintiff  could  recover,  on  the  breed 
principle  that  a  person  who  published  information  oat* 
earning  another  for  his  own  profit  was  responsibkj* : 
its  accuracy ;  and  the  fact  that  in  the  present  earn  ts». 
information  was  published  without  malice  and  M< 
copied  from  an  authorized  official  document  was  no  ib-i 
fence. 

Per  Wright,  J. — It  is  questionable  whether  a  tr 
journal  can  safely  publish  the  contents  of  the  statukef 
affidavit  merely  made  by  the  debtor  as  to  his  yrvpatf, 
as  there  is  nothing  in  the  Act  which  expressly  entitlm 
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person  to  see  and  make  extracts  from  the  affidavit  a$  dti- 
tinguished  from  the  deed  itself. 

Appeal  from  the  decision  of  the  recorder  sitting  at 
the  Mayor's  Court,  London. 

The  facts  were  as  follows :  In  October,  1894,  one 
Beis  filed  a  deed  of  inspectorship  of  his  affairs  which 
included  a  statement  of  the  whole  of  his  property. 
As  required  by  section  4  of  the  Deeds  of  Arrange- 
ments Act,  1887,  he  duly  registered  the  deed, 
together  with  an  affidavit  as  directed  in  section  6,  sub- 
section (1),  which  set  out  the  total  estimated  amount 
of  the  property  and  liabilities  included  under  the 
deed.  Section  7  directs  that  the  registrar  shall  keep 
a  register,  in  which  he  shall  enter  an  extract  of  the 
contents  of  every  deed  of  arrangement  registered 
under  the  Act  and  specifies  that  the  extract  shall 
contain  (inter  alia)  "  the  amount  of  the  property  and 
liabilities  included  under  the  deed  as  estimated  by 
the  debtor."  By  section  11  any  person  shall  be 
entitled  to  have  an  office  copy  or  extract  from  any 
deed  registered  under  the  Act.  Section  12  enacts 
that  any  person  shall  be  entitled,  at  all  reasonable 
times,  to  search  the  register,  and  on  payment  of  a  fee 
to  make  extracts  from  any  registered  deed  of 
arrangement.  In  the  affidavit  which  the  debtor  has 
to  make  as  part  of  his  statutory  declaration  he  is 
required  to  state  the  amount  of  property  included 
under  the  deed  of  arrangement. 

In  the  present  case,  Beis,  the  plaintiff  in  the  action, 
in  his  affidavit  instead  of  stating  in  the  space  set  aside 
for  the  purpose  in  the  form  subjoined  to  the  affidavit 
the  amount  of  property  included  in  the  deed,  struck 
out  paragraph  2  of  the  form  and  wrote  instead  the 
words  "  No  property  is  included  under  the  deed." 
In  the  register,  under  the  heading  "Property  in- 
cluded under  the  Deed,"  there  appeared  merely  a 
dash. 

The  defendants  in  the  action  were  a  trade  protection 
society,  carrying  on  business  under  the  style  of  W. 
B.  Ferry,  Limited,  and  were  the  publishers  of  a  trade 
journal  known  as  "  Perry's  Gazette,"  which  contains 
information  relative  to  the  affairs  of  traders.  With 
the  sole  object  of  obtaining  information  for  their 
journal,  W.  Ji.  Perry,  limited,  applied  under  section 
11  of  the  Act  for  an  extract  copy  from  the  register  of 
the  plaintiff's  deed  of  inspectorship  and  were  duly 
supplied  by  the  official  in  charge  with  the  usual 
stamped  extract  in  which,  after  setting  out  the  lia- 
bilities and  secured  creditors,  there  appeared  under  the 
heading  "Property"  the  words  "Estimated  Assets, 
Nil"  These  last  three  words  constituted  the  alleged 
libel,  as  Beis  had  sufficient  property,  if  it  were 
realized,  to  pay  all  his  creditors  in  full.  The 
defendants  published  the  extract  as  it  was  received 
by  them  from  the  official  source  and  took  no  steps  to 
inquire  into  the  accuracy  of  it. 

The  learned  recorder  at  the  trial  decided  that  the 
defendants  were  liable  for  the  inaccuracy  of  the 
statement  which  they  published,  and  awarded  the 
plaintiff  £50  by  way  of  damages. 

The  defendants  appealed. 

Bobson9  Q.C.  (with  him  McKenna),  for  the  appel- 
lants.— The  misstatement  in  the  defendants' journal 
was  the  natural  consequence  of  the  plaintiffs  own 
wrongful  act  for  he  aid  not  fill  up  the  form  in 
accordance  with  the  requirements  of  the  Aot.  The 
information  he  supplied  was  in  such  a  form  that  it 
might  reasonably  have  been  construed  by  the 
official  or  any  one  else  as  amounting  to  a  statement 
that  his  assets  were  "nil."  The  publication  of 
information  to  which  the  public  have  a  right  of  access 
was  moreover  privileged :  Searles  v.  Scarlett,  40  W.  B. 
696,  [1892]  2  a  B.  56,  66  L.  T.  N.  S.  837.  The 
public  by  statute  have  a  right  not  merely  to  inspect 


the  registered  deeds  of  inspectorship,  but  to  obtain  a 
stamped  "  extract  copy,"  and  the  publishing  of  such 
an  extract  fell  within  the  decision  of  the  Bouse  of 
Lords  in  the  case  of  Fleming  v.  Newton,  1  H.  L.  Gas. 
363,  and  even  if  the  information  was  inaccurate,  if 
that  inaccuracy  was  in  the  "  extract  copy "  itself, 
the  publisher  could  in  that  case  successfully  set  up  the 
plea  of  privilege.  [Wbight,  J.— There  is  nothing  in 
the  Deeds  of  Arrangement  Aot,  1887,  which  expressly 
entitles  a  person  to  see  and  make  extracts  from  the 
affidavit.]  The  definition  of  a  deed  of  arrangement 
in  section  4  would  include  the  affidavit.  The 
registrar  was  ordered  to  keep  a  register  of  every  deed 
registered.  By  section  11  any  person  shall  be 
entitled  to  have  an  office  copy  of  or  extract  from  any 
deed  registered  under  the  Act.  The  object  of  the 
Aot  was  to  give  the  public  full  information  of  the 
affairs  of  any  trader  who  chose  to  take  advantage  of 
the  Acts. 

Dickens,  Q.C.,  and  R.  Isaacs,  for  the  respondent.— 
The  appellants  are  responsible  for  the  information 
of  the  debtor's  affaira,  which  they  publish  for  their 
own  profit,  and  cannot  plead  privilege,  if  that  infor- 
mation is  inaccurate.  The  question  of  malice  might 
affect  the  question  so  far  as  the  quantum  of  damages 
is  concerned,  but  the  plea  that  the  publication 
was  made  without  malice  is  no  defence  to  the 
action. 

Day,  J.— The  appeal  must  be  dismissed,  for  I 
think  that  the  decision  arrived  at  bv  the  learned 
recorder  is  right.  Independently  of  the  authorities 
cited  for  the  defendants,  the  correctness  of  which 
decisions  I  do  not  for  a  moment  question — it  seems  to 
me  that  the  present  case  admits  of  no  doubt.  The 
principle  of  law  applicable  to  such  oases  as  this, 
clearly  is  that  where  a  person  publishes  for  his  own 
profit  information  about  another  person's  affairs, 
he  is  responsible  for  the  accuracy  of  such  informa- 
tion. 

Wright,  J. — I  concur.  Two  questions  are  raised 
by  this  case,  one  at  any  rate  of  extreme  importance 
to  business  men.  The  first  question  is  whether  the 
publication,  by  a  private  individual  of  matters  which 
are  contained  m  a  public  document  open  by  law  to 
the  inspection  of  the  public,  can  be  the  subject  of 
privilege.  In  the  case  of  Searles  v.  Scarlett  the  mere 
publishing  of  information  contained  in  an  official 
document  open  to  public  inspection  was  held 
privileged.  Indeed,  the  question  of  privilege  was 
carried  a  step  further  in  the  case  of  Fleming  v.  Newton, 
but  no  such  principle  of  defence  as  was  raised  there 
seems  applicable  to  the  present  case,  for  it  cannot 
be  contended  that  the  registration  of  a  deed  under 
the  Deeds  of  Arrangement  Aot,  1887,  has  the  effect  of 
a  judgment.  Then  comes  the  second  question, 
assuming  that  the  information  to  which  the  public 
had  aocess  was  from  some  cause  or  other  incorrect, 
and  was  innooently  published  by  a  person  for  his  own 
benefit  in  the  ordinary  course  of  his  business,  Gould 
that  person  set  up  privilege  then  P  I  agree  with  my 
learned  brother  that,  apart  from  the  decision  in 
Searles  v.  Scarlett,  in  which  case  no  question  as  to  the 
accuracy  of  the  information  had  to  oe  considered  by 
the  court,  there  can  be  no  doubt  that  a  person  who 
chooses  to  publish  information  about  another's  affairs 
must  take  the  risk  of  whether  the  statement,  as 
received  by  him,  was  accurate.  In  my  opinion  it  is 
no  defence  to  say  that  the  misstatement  was  made  in 
first  instance  by  a  government  official  or  anyone 
else,  or  that  he  had  used  all  reasonable  care  to  secure 
the  accuracy  of  the  information.  To  my  mind  there 
is  a  third  point  of  difficulty,  for  I  doubt  whether  in 
any  case  a  person  has  a  right  to  publish  information 
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contained  in  the  affidavit  filed  by  the  debtor  in  con- 
formity with  the  requirements  of  section  7  as  to  the 
property  passing  under  the  deed.  The  Aot  states  clearly 
enough  that  under  section  12  any  person  shall  be 
entitled  to  inspect  and  make  extracts  from  any  deed 
of  arrangement,  and  under  section  11  any  person  is 
entitled  to  have,  on  payment  of  a  fee,  an  office  oopy 
of  or  extract  from,  any  deed  registered.  It  seems 
questionable,  therefore,  whether,  supposing  the 
subject-matter  of  the  publication  to  be  accurate,  any 
trade  protection  society  is  safe  in  publishing  the 
contents  of  the  statutory  affidavit  at  all.  I  am  also 
doubtful  whether  an  individual  has  a  right  to  publish 
extracts  merely,  of  the  information  to  which,  under 
section  12,  the  public  have  a  right  to  inspect  and  take 
certain  extracts  from,  and  I  am  inclined  to  think  that 
no  one  can  safely  publish  any  information  as  to  the 
debtor's  affairs  unless  he  is  prepared  to  show  that  the 
information  he  published  is  an  absolutely  exact  copy 
of  the  whole  of  the  office  copy,  or  of  the  deed  itself 
as  it  appears  on  the  register. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  McKenna  &  Co. 

Solicitors  for  the  respondent,  Spyer  &  Sons. 


April  24. 


Q.  B.  Div.  \ 

(Wright  and  Kennedy,  JJ.)  J 

Cabtwbight  v.  Began,  (a.) 

Bill  of  sale — Validity — Deviation  from  statutory  form — 

Covenant  to  produce  last  receipts  not  in  writing — No 
power  to  seize  on  failure  to  do  so — Bills  of  Sale  Act, 

1882  (45  <fc  46  Vict.  c.  43),  ss.  7,  9,  and  Schedule. 

A  bill  of  sale  contained  a  covenant  that  the  grantor 
would  produce  his  last  receipt  for  rent,  taxes,  rates, 
and  outgoings,  without  specifying  that  there  should  be 
any  previous  demand  by  the  grantee;  and  the  bill  of 
sale  also  contained  a  proviso  that  the  goods  conveyed 
should  not  be  liable  to  seizure  except  for  the  causes  speci- 
fied in  section  7  of  the  Act  of  1882. 

Held,  that  the  deviation  from  the  form  of  the  Schedule 
to  the  Act  was  not  a  material  one,  and  did  not  render 
the  bill  of  sale  void  under  section  9  of  the  Act. 

Barr  v.  Kingsford,  56  L.  T.  N.  S.  861,  35  W.  B. 
Dig.  26,  considered  and  distinguished. 

This  was  an  appeal  from  the  decision  of  His  Honour 
Judge  Bacon  sitting  at  the  Whitechapel  County 
Court. 

Began,  having  obtained  judgment  against  one  Haw- 
thorn, proceeded  to  issue  a  writ  of  execution  which 
was  duly  levied  on  Hawthorn's  goods.  Whereupon 
the  claimant  Cartwright  gave  notice  that  the  goods 
taken  in  execution  belonged  to  him  under  a  bill  of 
sale  dated  the  27th  of  November,  1894,  made 
between  himself  and  Hawthorn  to  secure  to  him  the 
repayment  of  £50  with  interest. 

U pon  the  receipt  of  this  notice  the  high  bailiff,  at 
the  instance  of  the  execution  creditor,  took  out  an 
interpleader  summons,  which  was  tried  on  the  31st 
of  January,  1895,  to  test  the  validity  of  the  claim,  and 
the  claimant  lodged  the  amount  of  the  levy  in  the 
hands  of  the  high  bailiff  to  abide  the  order  of  the 
judge.  At  the  hearing  the  claimant  put  in  evidence 
an  office  copy  of  the  bill  of  sale,  the  material  part  of 
which  is  as  follows : — 

"  And  the  mortgagor  (Hawthorn)  will  punctually 

Say  all  rent,  taxes,  rates,  and  outgoings  to  become 
ue  and  payable  in  respect  of  the  premises  on  which 


(a.)  Beported  by  E&skine  Beid,  Esq.,  Barrister- 
at-Law. 


the  said  chattels  and  things,  or  any  of  them,  are  or 
shall  be,  and  will  produce  the  last  receipts  for  such  reatt, 
taxes,  and  rates.  Provided  always  that  the  chattels 
hereby  assigned  shall  not  be  liable  to  seizure  or  to  be 
taken  possession  of  by  the  mortgagee  for  any  cause 
other  than  those  specified  in  section  7  of  the  Bulsof 
Sale  Act,  1878,  Amendment  Act,  1882.  In  witness, 
&c."  [A  schedule  of  the  goods  conveyed  by  the  bQI 
of  sale  followed.] 

It  was  not  denied  that  the  bill  of  sale  was  the 
evidence  of  a  perfectly  honest  transaction,  and  tint 
the  consideration  had  been  truly  stated;  but  a  technical 
objection  was  taken  for  the  execution  creditor  against 
the  bill  on  the  ground  that  the  general  covenant 
that  the  grantor  would  produce  on  demand  the  last 
receipt  for  rent,  taxes,  and  rates  was  contrary  to  the 
form  prescribed  by  the  Act,  and  rendered  it  invalid. 
The  learned  county  court  judge  decided  in  favour 
of  the  claimant,  and  from  his  decision  the  execution. 
creditor  appealed. 

W.  H.  Stevenson,  for  the  appellant,  submitted  that 
an  absolute  covenant  to  produce  receipts  on  demand 
was  unreasonable,  and  gave  a  ground  for  seinnt 
outside  any  power  ever  intended  to  be  conferred  on 
him  by  the  Aot.  Such  a  covenant  made  a  bill  of  sal* 
void  under  the  9th  section  of  the  Bills  of  Sale  Act, 
1882.  ft  was  never  intended  that  the  goods  should 
become  liable  to  seizure  in  the  event  of  the  grantor 
not  complying  with  a  mere  verbal  demand  to  produce 
his  last  receipts. 

He  relied  on  the  case  of  Barr  v.  Kingsford,  tf 
L.  T.  N.  S.  861,  35  W.  B.  Dig.  26,  where  it  was  held 
that  a  covenant  to  produce  receipts  "  on  demand^ 
was  void.  The  object  of  the  Act  was  to  protect 
borrowers,  and  the  bill  of  sale  must,  to  be  valid, 
follow  exactly  the  particulars  as  to  form  given  in  the 
Act  designed  for  their  protection. 

He  cited  In  re  Williams,  Ex  parte  Pearee,  32  W.  &. 
187,  25  Ch.  D.  656. 

A .  Clavell Salter,  for  the  claimant,  contendedthattibii 
was  a  bare  covenant  to  produce  the  last  receipts,  under 
which  the  goods  were  not  seizable  in  the  event  of  the 
grantor  not  doing  so.  The  present  case  was,  more- 
over, distinguishable  from  Barr  v.  Kingsford*  for 
there  the  covenant  to  produce  on  demand  wat 
coupled  with  a  power  to  seize  the  goods  on  bwaea 
of  covenant,  although  that  power  was  made  inooa- 
sistent  by  a  proviso  that  the  goods  should  be  «■*" 
only  for  those  causes  mentioned  in  section  7  oi  &• 
Act  of  1882. 

W.  H.  Stevenson  replied. 

Wmght,  J. — In  my  opinion  the  decision  of  fa , 
learned  county  court  judge  was  right,  and  *Mi 
appeal,  therefore,  fails.  The  bill  of  sale  contains* 
covenant  to  produce  a  receipt  for  rent,  rates,  am 
taxes,  but  omits  to  specify  in  what  way  that  ieceant 
is  to  be  demanded.  There  is  a  covenant  for  •*"** 
in  it,  which  limits  the  power  to  seize  to  those  <3**J* 
default  mentioned  in  section  7  of  the  Bills  of  oall 
Act,  1882.  It  is,  therefore,  such  a  bare  covenant* 
produce  receipt  as  is  of  no  importance  in  determine 
the  validity  of  the  bill  of  sale  itself,  and  &"]■*£[ 
cordance  with  common  sense  to  hold  that  the  in* 
sion  of  such  a  covenant  is  an  immaterial  depart** 
if  one  at  all,  from  the  provisions  of  the  Bflls  of  njm 
Act.  The  learned  counsel  for  the  execution  ore 
relied  on  the  case  of  Barr  v.  Kingsford.  In  that 
it  was  laid  down  that  a  covenant  to  produce 
receipts  on  demand  avoided  a  bill  of  sale  on 
ground  that  a  covenant  to  produce 

not  be  necessary  for  the  protection  of  the  w  

inasmuch  as  the  Bills  of  Sale  Aot  only  gave  P0*** 

seize  on  failure  to  comply  with  a  demand  to  peon 

in  writing.    In  giving  judgment  in  that  —  "■ 
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High  Coukt. 


Coleridge,  C.J.,  proceeded  very  muoh  on  the  ground 
that  the  till  of  sale  contained  a  olause  for  seizure  not 
merely  in  the  event  provided  for  by  the  Act  of  1862, 
bat  also  in  the  event  of  the  breach  of  any  cove- 
nant. What  Lord  Coleridge,  C.J.,  and  Pollock,  B., 
decided  was  that  in  connection  with  the  receipt  the 
only  lawful  power  to  seize  was  a  failure  to  comply 
with  a  demand  in  writing  to  produce  them  ,and  it  was 
wrong,  therefore,  to  add  a  power  to  seize  the  goods 
for  non-compliance  with  a  mere  demand  to  produce 
receipts  when  merely  verbally  demanded.  In  that 
case  moreover  the  bill  of  sale  was  inconsistent,  for  it 
added  a  proviso  that  the  chattels  assigned  should  not 
be  liable  to  seizure  or  be  taken  possession  of  by  the 
grantee  for  any  cause  other  than  those  mentioned  in 
section  7  of  the  statute,  but  that  proviso  followed 
upon  an  express  covenant  that  were  should  be 
seizure  on  the  happening  of  another  event.  In  that 
ease  there  was  an  inconsistent  proviso,  in  this  case 
there  is  not.  The  appeal  therefore  must  be  dismissed 
with  costs. 

Kennedy,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  case  of  Barr  v.  Kings  ford  can  be 
(bstinguished  from  the  present  case.  When  you  look 
at  the  bill  of  sale  in  that  case  there  was  there  what  is 
wanting  in  this  one — an  express  provision  "that  in 
case  the  borrower  should  at  any  time  make  default 
m  the  performance  or  observance  of  any  of  the  cove- 
nants or  agreements  therein  contained,  or  should  be- 
come bankrupt,  or  enter  into  liquidation  for  the 
benefit  of  or  compound  with  his  creditors,  or  if  any 
event  mentioned  in  the  7th  section  of  the  Bills  of 
Bale  Act,  1878,  Amendment  Act,  1882,  should  happen 
then  the  principal  money  thereby  secured  with 
interest  should  become  immediately  payable  without 
the  necessity  for  any  demand  of  payment  being  made." 
Die  parties  therefore  contemplated  that  if  on  demand 
•he  grantor  did  not  produce  his  last  receipt,  the 
roods  could  be  seized  forthwith.  That  covenant  was 
allowed  by  a  proviso  that  the  chattels  so  assigned 
hould  not  be  liable  to  seizure  for  any  causes  other 
ban  those  specified  in  section  7  of  the  Bills  of  Sale 
tat,  1882.  Now  under  that  Act  the  demand  to 
nroduce  must  be  made  in  writing  if  seizure  is  to 
oflow  for  breach  of  covenant  to  produce.  Conse- 
quently the  bill  of  sale  was  inconsistent.  During 
tie  argument  that  fact  was  pointed  out  and  Pollock, 
I.,  remarked  that  it  was  a  futile  provision  when  it 
>Uowed  a  clause  making  the  whole  amount  claim- 
ble  and  payable  and  the  goods  seizable,  in  the  breach 
fa  covenant  not  countenanced  by  the  statute:  In 
ie  present  case  there  is  no  such  covenant.  There  is 
dy  a  naked  covenant  to  produce  and  only  a 
lolitv  for  seizure  in  those  cases  specified  in  the 
ct  of  1882.  The  present  case  is  therefore  dis- 
punishable from  that  of  Barr  v.  Kingsford  and  the 
jection  taken  against  the  validity  of  the  bill  of  sale 
nnotbe  sustained. 

Wright,  J.  — I  wish  to  add  to  what  I  have  already 
id  that  there  is  another  ground  upon  which  the 
9sent  case  can  be  distinguished  from  that  of  Barr 
Kingsford.  It  has  often  been  laid  down,  for 
unple  in  the  case  of  Ex  parte  Stanford,  34  W.  B. 
1 17  Q.  B.  D.  259,  that  a  bill  of  sale  may  be  set 
ie  not  merely  if  its  form  should  differ  from  that 
•cribed  by  the  statute,  but  if  it  is  reasonably 
dilated  to  deceive  those  for  whose  benefit  the 
tutory  form  was  devised,  and  nothing  could  be 
re  calculated  to  do  so  than  the  covenant  to  pro- 
le  in  that  case.  In  my  opinion  no  suoh  question 
bs  in  the  bill  of  sale  we  have  just  considered. 
[ppeal  dismissed. 

olicitor  for  the  appellant,  F.  Deakin. 
olicitor  for  the  respondent,  H.  Morris. 


Q.  B.  Div.  I  ..,  q 

(Cave  and  Lawrance,  JJ.)  J  APm  3' 

Hill  v.  Haib. 

Local  government — Sewer — Single  private  drain — Local 
Act— Public  Health  Acts,  1848  (U  <fc  12  Vict.  c.  63) ; 
1875  (38  &  39  Vict.  c.  55),  ss.  4,  13, 15,  41 ;  1890  (53 
&  54  Vict.  c.  59),  s.  19. 

A  single  private  drain,  constructed  prior  to  the  passing 
of  the  Public  Health  Act,  1848,  and  carrying  the  com- 
bined drainage  of  the  several  houses,  originally  into  a  ditch, 
and  subsequently  into  a  public  sewer,  is  a  sewer  within 
the  meaning  of  the  Public  Health  Act,  1875,  and  is  not 
a  "  single  private  drain  "  within  the  meaning  of  a  section 
of  a  local  A  ct  containing  provisions  similar  to  those  of 
section  19  of  the  Public  Health  Acts  Amendment  Act, 
1890.  Such  drain  is,  therefore,  repairable  by  the  local 
authority,  and  the  local  authority  are  not  entitled  to 
exercise  against  the  owner  of  one  of  the  houses  the  powers 
conferred  upon  the  local  authority  by  section  41  of  the 
Public  Health  Ad,  1875. 

Special  case  stated  by  justices  of  the  city  of  Carlisle. 

The  respondent  was  summoned  before  the  justices 
on  an  information  and  complaint  preferred  against 
him  by  the  appellant,  who  was  the  inspector  of 
nuisances  for  the  local  authority,  charging  the 
respondent  with  having  failed  to  comply  with  a  notice 
requiring  him  to  abate  a  nuisance  arising  from  the 
defective  condition  and  construction  of  a  brick  drain 
on  his  premises,  and  for  that  purpose  to  execute 
certain  alterations  in  the  drain.  The  notice  was 
served  under  the  Carlisle  Corporation  Aot,  1887,  and 
section  41  of  the  Public  Health  Act,  1875. 

The  premises  in  question,  together  with  adjoining 
premises,  belonging  to  six  different  owners,  were 
residential  premises  built  before  the  Public  Health 
Act,  1848,  came  into  operation.  All  the  premises 
originally  belonged  to  one  owner,  and  were  drained 
by  a  combined  system  of  drainage  constructed  upon 
private  property,  which  conveyed  the  sewage  into 
an  adjacent  ditch. 

In  1853  the  urban  sanitary  authority  acting  under 
the  provisions  of  the  Public  Health  Act,  1848,  sub- 
stituted a  public  sewer  for  the  ditch,  and  the 
respondent's  drains  and  those  of  the  adjoining 
premises  were  connected  with  the  sewer.  The  system 
of  drainage  on  the  respondent's  and  the  adjoining 
premises  had  never  been  approved  of  or  adopted  by 
the  sanitary  authority,  but  had  always  been  regarded 
as  private  drainage,  for  which  the  authority  was  not 
responsible.  The  brick  drain  or  sewer  in  question 
on  the  respondent's  premises  formed  part  of  the 
drainage  system  of  the  respondent's  and  the  adjoin- 
ing premises,  and  carried  the  drainage  of  these 
premises  into  another  drain  or  sewer,  and  thence  into 
the  public  sewer. 

The  Public  Health  Acts  Amendment  Aot,  1890,  had 
been  adopted  by  the  sanitary  authority  of  Carlisle 
prior  to  the  commencement  of  these  proceedings. 

By  section  134  of  the  Carlisle  Corporation  Act, 
1887,  where  two  or  more  houses  or  premises  are  con- 
nected with  a  single  private  drain,  which  conveys 
their  sewage  into  a  private  sewer,  the  corporation 
shall  have  all  the  powers  conferred  by  section  41  of 
the  Public  Health  Act,  1875. 

The  justices  held  that  the  drain  in  question  was  a 
sewer  vested  in  the  local  authority,  and  not  "  a  single 
private  drain  "  within  the  meaning  of  section  134  of 
the  Carlisle  Act,  and  that  it  was  not  the  duty  of  the 
respondent  to  abate  the  nuisance. 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Lftw. 
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The  Publio  Health  Act,  1875,  s.  41,  provides  that 
on  the  written  application  of  any  person  to  a  local 
authority,  stating  that  any  drain  on  or  belonging  to 
premises  within  their  district,  is  a  nuisance  or 
injurious  to  health,  the  local  authority  may  empower 
their  surveyor  or  inspector  of  nuisances  to  enter  such 
premises  and  examine  such  drain,  and  if  it  appear  to 
be  in  bad  condition  or  to  require  alteration  or  amend- 
ment, the  local  authority  shall  forthwith  cause  notice 
in  writing  to  be  given  to  the  owner  or  occupier  of 
the  premises  requiring  him  forthwith  or  within  a 
reasonable  time  therein  specified  to  do  the  necessary 
works,  and  if  such  notice  is  not  complied  with,  the 
person  to  whom  it  is  given  shall  be  liable  to  a  penalty, 
and  the  local  authority  may,  if  they  think  fit,  do  the 
work  themselves,  and  recover  in  a  summary  manner 
the  expenses  incurred  by  them  in  so  doing. 

Section  4  :  Drain  means  any  drain  of  and  used  for 
the  drainage  of  one  building  only  or  premises  within 
the  same  curtilage,  and  made  merely  for  the  purpose 
of  communicating  therefrom  with  a  cesspool  or  other 
like  receptacle  for  drainage,  or  with  a  sower  into 
which  the  drainage  of  two  or  more  buildings  or  pre- 
mises occupied  by  different  persons  is  conveyed. 
"  Sewer  "  includes  sewers  and  drains  of  every  descrip- 
tion except  drains  to  which  the  word  drain  inter- 
preted as  aforesaid  applies. 

The  Public  Health  Acts  Amendment  Act,  1890,  s. 
19,  (1)  "  Where  two  or  more  houses  belonging  to 
different  owners  are  connected  with  a  publio  sewer  by 
a  single  private  drain,  an  application  may  be  made 
under  section  41  of  the  Publio  Health  Act,  1875,  .  .  . 
and  the  local  authorities  may  recover  any  expenses 
incurred  by  them  in  executing  any  works  under  the 
powers  conferred  upon  them  by  that  section  from  the 
owners  of  the  houses  in  such  shares  and  proportions 
as  shall  be  settled  by  their  surveyor  or  (in  case  of 
dispute)  by  a  court  of  summary  jurisdiction."  (3) 
"  For  the  purposes  of  this  section  the  expression 
'  drain '  includes  a  drain  used  for  the  drainage  of  more 
than  one  building." 

ChanneU,  Q.C.,  and  Maomorran,  for  the  appellant. 
— This  was  a  single  private  drain  within  the  meaning 
of  section  134  of  the  Carlisle  Aot :  Selfe  v.  Hove  Com- 
missioners, ante,  p.  300,  [1895]  1  Q.  B.  685,  and  is 
therefore  repairable  by  the  respondent.  Trains  v. 
UtOey,  42  W.  B.  461,  [1894]  1  Q.  B.  233,  does  not 
apply  to  this  case,  because  here  the  local  authority 
had  adopted  the  Publio  Health  Acts  Amendment  Aot, 
1890. 

Poland,  Q.C,  and  A.  Glen,  for  the  respondent. — 
This  drain  was  constructed  before  the  passing  of  the 
Publio  Health  Aot,  1848,  and  was  a  sewer  within  the 
definition  of  sewer  in  that  Aot.  It  therefore  vested 
in  the  local  authority  from  the  date  of  that  Aot,  and 
has  ever  since  been  repairable  by  them.  Travis  v. 
Uttley  only  follows  previous  decisions  in  which  it  was 
held  that  sewers  vest  in  the  local  authority  except 
when  made  for  private  profit.  Bonella  v.  Twickenham 
Local  Boord,  36  W.  B.  50,  20  Q.  B.  O.  63;  Acton 
Local  Board  v.  Batten,  28  Oh.  D.  283,  33  W.  B.  Dig. 
128 ;  Ferrand  v.  Hallos  Land  and  Building  Co.,  41 
W.  B.  680,  [1893]  2  Q.  B.  135  ;  Minehead  Local  Board 
v.  Luttrell,  42  W.  B.  667,  [1894]  2  Ch.  178 ;  Batsman 
v.  Poplar  District  Board  of  Works,  36  W.  B.  501,  37 
Oh.  D.  272.    [He  was  stopped.] 

ChanneU,  Q.C,  replied. 

Cave,  J. — I  am  of  opinion  that  the  magistrates 
were  right  in  dismissing  this  complaint.  The  oases 
cited  by  the  counsel  for  the  respondent  show  what 
was  the  true  construction  of  the  Publio  Health  Aot, 
1848,  and  those  cases  also  show  that  when  that  Act 
was  passed  all  sewers  then  existing  thereupon  became 


vested  in  the  local  authority.  It  is  said  on  behalf  of 
the  appellant  that  the  local  Aot  has  impliedly  repealed 
the  Public  Health  Acts,  1848  and  1875,  and  that  the 
sewer  in  question  in  this  case  must  be  taken  to  have 
been  divested  of  its  publio  character  and  to  hsro 
become  a  private  drain.  There  does  not  seem  to  me 
to  be  any  ground  for  that  argument.  Section  134  of 
the  local  Aot  only  applies  to  drains  which  were  private 
drains  when  the  Act  passed.  The  only  case  which 
causes  me  any  difficulty  is  that  of  Self  v.  Hove  Com- 
missioners, and  I  was  for  some  time  pressed  by  the 
observations  of  Wills,  J.,  in  that  case,  but  these  obser- 
vations must  be  taken  as  applying  to  the  particular 
facts  of  the  case  before  him.  In  that  case  the  plain- 
tiff was  the  owner  of  a  semi-detached  house,  adjoin- 
ing which  was  another  house,  the  property  of  a 
different  owner,  and  if  it  be  the  fact,  as  is  stated  in 
the  report  of  that  case  in  the  Law  Journal  (W 
L.  J.  Q.  B.,  at  p.  218),  that  the  two  houses  inn 
within  the  same  curtilage,  it  follows  that  the  drain 
was  not  a  sewer  within  the  definition  in  section  4  of 
the  Public  Health  Act,  1875.  [ChanneU,  Q.C,  who 
was  counsel  for  the  respondent  in  Selfe  v.  Hove  Com- 
missioners, stated  that  it  was  not  the  fact  that  the 
houses  in  that  case  were  within  the  same  curtilage.] 
Whether  that  may  have  been  the  fact  or  not,  it  wai 
immaterial  to  the  main  point  decided  in  that  oan, 
and  in  any  view  that  case  is  not  an  authority  binding 
upon  us  here. 

It  follows  from  the  provisions  of  the  Public  Health 
Aot,  1875,  that  there  may  be  drains  or  seven, 
draining  premises  within  the  same  curtilage  which 
may  be  private  drains,  although  they  drain  more  than 
one  building ;  also  there  may  be  sewers  which,  being 
made  for  profit,  do  not  vest  in  the  local  authority. 
That  may  possibly  account  for  section  134  in  the 
private  Act  and  section  19  in  the  Public  Health  Aot, 
1890,  but  our  decision  in  this  case  does  not  in  any 
way  affect  these  sections.  In  my  opinion  this  drain 
was  not  a  private  drain,  and  this  appeal  must  bt 
dismissed. 

Lawranoe,  J. — I  agree. 

Solicitors  for  the  appellant,  MeUor,  Smith*  4  Mas, 
for  Collingwood,  Carlisle. 

Solicitors  for  the  respondent,  Indermaur  £  Br&n, 
for  Blackburn  <fc  Main,  Carlisle. 


Feb.  H 


a  B.  Div.  I 

(Wills  and  Wright,  JJ.)  J 

In  re  An  Arbitration  between  Griffiths  ab> 
Morris,  (a.) 

County  court  —  Prohibition  —  Claim  for  nnerfoalaf 
improvements — Appointment  of  referee— Juri 
of  county  court  registrar — Award— -Power  of 
to  award  solicitor  and  client  costs  —  County  (fed 
Rules,  1889,   ord.  40,   r.  1— Agricultural  Ht~" 
{England)  Act,  1883  (46  <fe  47  Viet,  c  61),  ts.  9, 
20,  24. 


The  court  will  set  aside  an  award  made 
Agricultural  Holdings  Act,  1883,  if  it  appears 
face  of  the  award  that  one  of  the  referees 
by  the  county  court  registrar,  unless  the 
that  such  appointment  was  made  with  the  coastal  of 
party  on  whose  behalf  the  referee  was  to  act. 

Held,  by  Wills,  J.,  that  ord.  40,  r.  7,  of  the 
Court  Rules,  1889,  which  purported  to  give  larger  jmi 
diction  to  the  county  court  registrar  in  this  — **—  * 


(a.)  Reported  by  Ersetne  Bsm,  Esq., 
at-Law. 
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is  con/erred  by  section  9,  sub-section  6,  and  section  11  of 
the  Agricultural  Holdings  Act,  1883,  was  ultra  vires.* 

Held,  also  by  Wills,  J.,  that  a  referee  or  umpire  had 
no  power  to  order  that  the  costs  of  the  award  should  be 
paid  on  solicitor  and  client  scale. 

Motion  for  a  prohibition  under  ord.  40,  r.  8a, 
directed  to  the  juage  of  the  county  court  at  Carnar- 
von to  prohibit  any  further  proceedings  upon  an  order 
for  the  enforcement  of  an  award  made  by  him  under 
section  24  of  the  Agricultural  Holdings  Act,  1883. 

The  material  facts  are  these : — The  land  in  question 
had  been  let  in  March,  1887,  by  Mrs.  Morris  to  one 
Griffiths  at  a  yearly  rent  of  £52  10s.  Before  the 
expiration  of  his  tenancy,  the  tenant  gave  due  notioe 
to  Mrs.  Morris  that  he  claimed  £84  as  compensation 
for  unexhausted  improvements  under  the  Agricultural 
Holdings  Act,  1883. 

The  claim  not  being  admitted,  he  appointed  a 
referee  to  act  for  him,  and  called  upon  Mrs.  Morris 
to  appoint  one  to  act  on  her  behalf. 

Mrs.  Morris  failed  to  comply  with  this  notice,  and 
Griffiths  thereupon  took  out  a  summons  under  ord. 
40,  r.  7,  of  the  County  Court  Bules,  1889,  for  the 
appointment  by  the  county  court  judge  of  a  referee 
to  act  for  Mrs.  Morris.  The  lady  disregarded  the 
summons,  and  the  registrar,  without  obtaining  her 
consent,  proceeded  to  appoint  one  Roberts  to  act  as 
her  referee. 

The  referees  being  unable  to  agree,  the  matter  was 
referred  to  an  umpire  who  subsequently  made  his 
award,  which  stated  the  appointment  of  Roberts  to 
act  on  behalf  of  Mrs.  Morris  "by  order  of 
the  county  court  of  Carnavonshire,  holden  at 
Carnavon,"  and  after  awarding  the  sum  of  £76.  to 
Griffiths  in  compensation,  the  umpire  directed  that 
all  "  costs  of  and  in  connection  with  the  appointment 
of  a  referee  by  the  registrar  of  the  said  county  court 
on  behalf  of  the  said  Catherine  Morris  and  incurred 
by  the  said  Griffith  Griffiths  as  between  solicitor  and 
client,  to  be  paid  by  the  said  Catherine  Morris,  and 
that  all  other  costs  incurred  by  the  said  Griffith 
Griffiths  as  between  solicitor  and  client  of  attending 
this  reference  and  in  preparing  therefor  .  .  . 
shall  be  divided  into  equal  moieties,  and  that  one  of 
such  moieties  to  be  paid  by  the  said  Catherine  Morris 
to  the  said  Griffith  Griffiths. 

Mrs.  Morris,  not  having  complied  with  the  award, 
an  order  was  made  by  the  county  court  judge  under 
section  24  of  the  Agricultural  Holdings  Act,  1883, 
that  the  amount  of  the  award  together  with  the  costs 
as  taxed,  amounting  in  all  to  £82  1  Is.,  should  be  paid 
by  her,  and  appointed  the  high  bailiff  as  receiver  of 
certain  property  belonging  to  her. 

Mrs.  Morris  then  made  the  present  application  for 
prohibition. 

Danckwerts,  for  the  prohibition. — The  award  is  bad, 
because  a  referee  has  been  appointed  by  the  registrar 
without  the  consent  of  Mrs.  Morris,  and  has  been 
proceeded  with  ex  parte  without  notioe.  It  is  conse- 
quently irregular.  Moreover,  the  umpire  has  ex- 
ceeded his  powers  in  directing  that  costs  should  be 
paid  on  solicit  and  client  scale.     The  case,  therefore, 

*  This  order,  so  far  as  it  was  at  variance  with  the 
Agricultural  Holdings  Acts  in  providing  that  an 
application  to  appoint  such  referee  after  notice  might 
be  disposed  of  by  the  registrar  without  consent  unless 
one  of  the  parties  gave  a  written  notice  of  his  desire 
that  it  should  be  heard  before  the  county  court  judge, 
has  since  been  annulled  by  No.  32  of  the  County 
Court  Bules  of  1895,  which  directs  that  ord.  40,  r. 
la  [Procedure  on  application  for  appointment  of  a 
referee  or  umpire],  shall  stand  in  lieu  of  it. 


comes  within  Farguharson  v.  Morgan,  42  W.  B.  306 
[1894]  1  Q.  B.  552. 

E.  H.  Llovd,  in  support  of  the  award. — Under  ord. 
40,  r.  7,  of  the  County  Court  Bules,  1889,  the  award 
is  good  and  not  irregular.  That  rule  requires  that 
every  application  for  the  appointment  of  a  referee 
shall  be  by  summons,  "as  the  case  may  be,"  and  if 
either  party  desires  to  be  heard  before  the  judge,  he 
must  give  notioe  in  writing  to  the  registrar.  [Wills, 
J. — That  rule  makes  the  absence  of  objection  equiva- 
lent to  consent  and  and  goes  beyond  what  the  Act 
directs.]  The  umpire  is  right  in  directing  costs  to  be 
paid  as  he  thinks  just.  There  is  only  one  scale  of 
costs  in  the  county  court,  and  as  a  matter  of  fact  the 
costs  will  be  taxed  on  that  scale. 

Wills,  J. — I  am  of  opinion  that  prohibition  must 
go.    There  is  one  fatal  objection  to  the  jurisdiction 
of  the  county  court  judge,  for  it  appears,  upon  the  face 
of  the  award,  that  proceedings  to  obtain  the  appoint- 
ment of  a  referee  were  taken  before  the  registrar,  and 
it  appears  from  the  proceedings  in  the  court,  that  this 
order  was  made  by  the  registrar  without  consent.     If 
the  matter  rested  on  the  construction  to  be  placed  on 
the  words  of  the  Act  alone,  then  it  is  plain  that  such 
an  appointment  could  not  be  upheld,  because  such 
consent  is  a  condition  to  the  jurisdiction  of  the  regis- 
trar.   It  has  been  argued  that  the  absence  of  consent 
has  been  cured  by  ord.  40,  r.  7,  of  the  County  Court 
Bules,  1889.    That  rule  directs  that  "  every  applica- 
tion for  the  appointment  of  a  referee  or  umpire  under 
section  9,  sub-section  6  and  9  of  the  said  Agricul- 
tural Holdings  Act,   shall  be  by  summons    .     .     . 
returned  in  less    than  seven  days    from    the    date 
thereof,  except  by  consent.     Such  summons  shall  be 
taken  out  by  the  party    applying,    and    shall    be 
addressed  to  the  other  party,  and  shall  direct  the 
party  summonsed    to    attend   before   a    judge   or 
registrar,    as     the     case    may    be,    in    chambers, 
on     the     return     day    thereof     for    the     purpose 
of    proceeding    with    the    appointment."      In    my 
opinion  that  means  that  the  appointment  is  to  be 
made  by  the  judge  if  there  is  not  consent,  and  by  the 
registrar  if  there  is  consent.    That  is  the  only  mean- 
ing I  can  bring  myself  to  put  upon  the  words  "  as 
the  case  may  be.      The  rule  goes  on  as  follows : — 
"  If  either  party  should  desire  that  such  application 
be  heard  before  a  judge,   he  shall  give  notioe  in 
writing  to  the  registrar  two  clear  days  at  least  before 
the  day  fixed  for  the  application,  and  in  such  case  the 
application  shall  come  on  before  the  judge  on  a  day 
to  be  fixed  by  the  registrar.    If  no  such  notice  be 
given,  then  the  application  may  be  disposed  of  by  the 
registrar,  who  shall  have  power  to  adjourn  the  appli- 
cation, if  he  shall  think  fit,  for  hearing  by  the  judge." 
It  is  on  this  latter  part  of  rule  7  that  the  tenant 
relies.     I  think  the  rule  is  ultra  vires,  and  therefore 
bad,  because  it  goes  beyond  the  Aot  of  Parliament, 
for  it  says  in  effect  that  where  notice  has  been  given 
to  a  person,  who,  however,  pays  no  attention  to  it, 
that  notice  shall  be  deemed  to  operate  as  consent  by 
such  person  to  the  appointment  being  made.    That 
is  contrary  to  general  principles.    It  has  been  indeed 
constantly  held  that  you  cannot  make  a  person  a 
consenting    party  to  a  transaction  by  giving  him 
notice  that  his  silence  will  be  treated  as  equivalent  to 
his  consent. 

The  umpire  has  directed  that  the  costs  of  the  award 
should  be  paid  on  the  scale  of  solicitor  and  client  costs. 
By  section  20  of  the  Agricultural  Holdings  Act, 
1883,  the  umpire  is  empowered  merely  to  award  that 
one  of  the  parties  should  pay  half  or  whatsoever  pro- 
portion of  the  costs  he  choses  to  fix,  but  he  had  no 
larger  power.    In  my  opinion,  therefore,  he  has  not 
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the  power  to  make  the  order  he  has  made  as  to  the 
taxation  of  the  costs. 

Counsel  contended  that  the  order  on  this  point 
was  in  fact  inoperative,  and  therefore  immaterial, 
because  the  registrar  would  tax  the  costs  on  the  ordi- 
nary county  court  scale.  Were  this  an  ordinary  pro- 
ceeding in  the  county  court  that  might  be  so,  but 
these  proceedings  are  entirely  outside  the  ordinary 
jurisdiction  of  the  county  court,  and  in  such  a  matter 
as  this  a  difference  would  be  made  in  costs  given 
under  one  scale  or  the  other.  If  the  question  of 
costs  stood  alone  it  would  be  almost  too  trivial  a  mat- 
ter to  deal  with,  and  prohibition  might  possibly  not 
have  gone,  but  in  this  case  I  also  hold  that  the 
award  is  bad  for  the  fatal  defect  apparent  on 
the  face  of  it,  and  the  application,  therefore,  suc- 
ceeds. 

Weight,  J. — I  concur.  I  would  like  to  point  out 
that  the  only  provision  for  questioning  the  award  is 
by  appeal,  which  lies  only  on  certain  grounds  where 
the  claim  exceeds  £100.  In  the  present  case  the 
claim  is  less  than  that  figure,  and  therefore  the 
enactment  applies  that  the  award  shall  not  be  ques- 
tioned except  on  the  ground  stated  in  the  Act.  The 
Act  requires  consent  should  be  given  to  the  appoint- 
ment of  a  referee  by  a  registrar.  Here  the  appoint- 
ment by  the  registrar  of  a  referee  to  act  on  behalf  of 
Mrs.  Morris  appears  upon  the  face  of  the  award,  but 
the  award  does  not  state  that  such  appointment  was 
made  after  the  necessary  consent  was  given.  It  is 
for  that  reason  irregular  and  must  be  set  aside. 

Prohibition  issued. 

Solicitors  for  Mrs.  Morris,  Lloyd  George  &  Co.,  for 
Lloyd  George  &  George,  Griccieth. 

Solicitors  for  Griffiths,  L.  W.  Byrne,  for  T.  W. 
Henwood,  Carnarvon. 


C.  C.  E.  a 

(Lord  Russell  of  Killowen,  O.J.,  r  A  ril  6 

Hawkins,  Gave,  Grantham,  and  I  P 

Lawrence,  JJ.)  J 

Reg.  v.  Baker,  (a.) 

Criminal  law — Perjury — Materiality  of  evidence. 

False  evidence  wilfully  and  corruptly  given  as  to 
matters  affecting  the  credit  of  the  witness  is  material, 
and  he  may  he  convicted  of  perjury  in  respect  thereof. 

At  the  trial  of  a  person  upon  a  charge  of  selling  beer 
without  a  licence  he  falsely  swore  that  a  plea  guilty  put 
in  upon  the  occasion  of  a  previous  charge  for  a  similar 
offence  being  made  against  him,  had  been  put  in  without 
his  knowledge  or  consent. 

Held,  that  such  evidence  affected  his  credit  as  a  witness, 
and  was  material,  and  that  he  was  rightly  convicted  of 
perjury  in  respect  of  such  false  evidence. 

Case  stated  by  his  Honour  Judge  Chalmers  sitting 
as  commissioner  of  assize. 

The  defendant  Baker  was  tried  on  the  9th  of 
February,  1895,  at  the  Glamorganshire  Assizes  on  a 
charge  of  wilful  and  corrupt  perjury. 

The  indiotment  charged  that  on  the  18  th  of  Decem- 
ber, 1894,  at  the  petty  sessions  held  at  Cardiff  before 
the  stipendiary  magistrate,  the  defendant  was  charged 
with  the  offence  of  selling  beer  without  a  licence, 
and  having  been  duly  sworn,  deposed  that  he  never 
authorized  the  plea  of  guilty  to  be  put  in  to  a  previous 

(a.)  Reported  by  T.  R.   Colquhoun  Dill,  Esq., 
Barrister-at-Law. 


charge  of  selling  beer  without  a  licence,  contrary  to 
section  3  of  the  Licensing  Act,  1872,  on  the  6th  a! 
November,  1894,  and  that  he  had  not  authorized  his 
solicitor  to  put  in  the  plea  of  guilty  to  the  chaxge, 
even  by  an  indirect  authority,  and  that  he  hid  no 
knowledge  that  his  solicitor  was  going  to  plead  guilty 
on  his  behalf,  and  that  it  was  against  his  wish  and 
will  that  the  plea  of  guilty  was  put  in,  all  of  which 
statements  were  alleged  to  have  been  falsely  and  cor- 
ruptly made. 

It  was  proved  before  the  commissioner  that,  at  the 
hearing  before  the  magistrate,  the  defendant  swore 
that  he  had  been  previously  convicted  of  selling  bear 
without  a  licenoe  on  the  6th  of  November,  1894,  aai 
that  the  conviction  was  in  respect  of  the  aunt 
premises,  and  that  he  had  never  authorized  the  plea 
of  guilty  to  be  put  in  on  the  6th  of  November. 

He  then  proceeded  to  swear  as  follows  :— 

"I  was  at  the  police-court  at  eleven  a.m.  oa 
the  6th  of  November.  I  met  my  solicitor,  Mr. 
Belcher,  outside.  He  said :  '  Your  case  won't  cow 
on  for  an  hour.'  I  said :  *  Will  you  send  for  me  when 
wanted  P '  I  then  took  the  witnesses  to  the  Black 
lion  Hotel,  and  had  not  been  there  ten  muntai 
when  Jacobs  came  in  and  said  the  case  was  over,  awl 
that  Belcher  had  pleaded  guilty.  I  was  very  neat 
annoyed,  as  I  had  given  no  authority  to  plead  gvity, 
not  even  indirect  authority.  I  was  surprised  at  tiae 
information  received.  I  went  with  Belcher  to  tas 
office,  and  remonstrated  with  him,  as  it  was  tgabat 
my  wish  the  plea  of  guilty  was  put  in.  Belcher  did 
not  tell  me  that  he  would  not  go  into  court  unlaw  a 
plea  of  guilty  was  put  in.'* 

Evidence  was  called  on  behalf  of  the  Grown  to 
show  that  the  defendant,  after  full  explanation  of  tat 
matter,  had  authorized  his  solicitor,  Belcher,  to  pkwi 
guilty  on  his  behalf,  and  that  when  he  was  infonai 
of  what  had  been  done,  he  expressed  himself  aa  per* 
fectly  satisfied  with  the  result. 

At  the  conclusion  of  the  case  for  the  Crown, 
sel  for  the  defendant  took  the  objection  that, 
if  the  statements  made  by  Baker  were  knowing*1 
false,  they  could  not  amount  to  perjury,  becail 
they  were  not  material  to  the  issues  then  peeiaj 
before  the  stipendiary  magistrate. 

The  commissioner  held  that  Baker,  having  taw 
dered  himself  as  a  witness,  was  properly  examined  4 
that  stage  of  the  proceedings  concerning  the  ciiwaw 
stances  of  his  previous  conviction,  and  that  H 
answers  were  material,  inasmuch  as,  in  the  event  of  I 
oonviotion,  the  facts  deposed  to  would  be  taken  wA 
consideration  by  the  magistrate  in  the  ultimate  dats* 
mination  of  the  case. 

The  jury  found  the  defendant  guilty. 

The  question  for  the  opinion   of  the  court 
whether  the  above  statements  of  the  defendant 
material  to  the  issues  then   depending  before  A 
stipendiary  magistrate. 

The  defendant  did  not  appear  either  by  counsel  i 
in  person. 

C.  J.  Jackson,  for  the  prosecution,  was  not  < 
upon  to  argue. 

Lord  Bussell  of  Killowkn,  C.  J.— The  sole  pi 
in  this  case  is  whether  the  statements  made  by 
defendant  which  the  jury  have  found  to  havej) 
made  falsely  and  wilfully,  were  material  to  the! 
which  was  before  the  magistrate  when  the  defend 
was  charged  for  the  second  time  with  having  I 
beer  without  a  licence.  The  first  ground  taken  at 
assizes  on  behalf  of  the  defendant  is  that  aa  hel 
admitted  the  previous  conviction  and  had  notapoai 
therefrom  it  was  immaterial  whether  the  p&i 
guilty  had  been  put  in  on  the  previous  oocaawa 
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bis  oonsent  or  not.  The  answer  is  that  the  defend- 
ant's replies  would  affect  his  credit  as  a  witness,  and 
all  false  statements  wilfully  and  corruptly  made  as  to 
matters  affecting  credit  are  material.  The  magistrate 
might  have  been  influenced  in  arriving  at  his  decision 
by  the  circumstances  of  the  previous  conviction,  and 
if  the  defendant's  solicitor  had  pleaded  guilty  on  his 
behalf  without  his  knowledge  or  consent,  that  might 
have  been  taken  into  consideration  as  affecting  the 
amount  of  the  punishment.  The  second  ground  is 
that  the  previous  conviction  could  only  become  mate- 
rial upon  the  conviction  of  the  defendant  in  the  then 
pending  proceeding,  and  that  as  a  fact  the  proceedings 
had  been  adjourned  to  await  the  result  of  the  prose- 
cution for  perjury.  I  do  not  see  the  relevance  of  that 
argument.  The  magistrate  must  consider  the  case 
on  the  evidence  before  him.  If  the  defendant  had 
been  convicted  on  the  previous  occasion  per  incur  iam 
the  magistrate  might  have  treated  the  subsequent 
breach  of  the  law  as  if  it  had  been  a  first  offence. 
The  third  ground  is  that  a  previous  conviction  only 
affected  the  amount  of  punishment  to  be  awarded 
and  not  any  issue  of  fact,  and  further,  that  the 
magistrate  could  only  consider  the  fact  of  the  pre- 
vious conviction  and  not  the  circumstances  under 
which  it  took  place.  But  as  I  have  already  pointed 
out,  that  is  a  mistaken  view.  I  am,  therefore,  of  opin- 
ion that  the  evidence  was  material. 

As  to  the  authorities  :— In  Beg.  v.  Overton,  Gar.  & 
Marsh.  655,  the  date  of  a  receipt  given  for  the  price 
of  a  hound  was  held  to  be  material  by  Patteson,  J., 
after  consulting  with  Parke,  B.,  on  the  ground  that 
any  question  in  cross-examination  which  goes  to  the 
credit  of  the  witness  is  material.  The  case  afterwards 
came  before  eleven  judges,  who  supported  that  view. 
In  Beg.  v.  Lavey,  3  Car.  &  K.  26,  a  plaintiff  swore  that 
the  had  never  been  tried  at  the  Old  Bailey  or  been  in 
custody  in  a  certain  police  station,  and  the  evidence 
was  held  to  be  material  as  affecting  her  credit.  In 
Bea.  v.  Gibbon,  10  W.  B.  350,  L.  &  G.  109,  it  was 
held  by  eleven  judges  (Martin,  B.,  and  Grompton, 
J.,  doubting)  that  perjury  might  be  assigned  on  evi- 
dence going  to  the  credit  of  a  material  witness, 
although  such  evidence,  being  legally  inadmissible, 
ought  not  to  have  been  received.  That  is  a  strong 
authority — stronger  than  is  needed  to  support  the 
present  conviction. 

I  am  of  opinion  that  the  conviction  was  right,  and 
ought  to  be  affirmed. 

Hawkins,  Gave,  Grantham,  and  Lawbance,  JJ., 
concurred. 

Conviction  affirmed. 

Solicitors  for  the  prosecution,  Biddell,  Vaizey,  <fc 
Smith,  for  J.  L  WheaUey,  town  clerk,  Cardiff. 


April  4,  30. 
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Beauclerk  v.  Beauclerk.  («.) 

Divorce— Separation  deed — Adultery  and  cruelty — Un- 
reasonable delay — Order  for  restitution  of  conjugal 
rights — Disobedience — Adultery — Pttition  for  dissolu- 
tion— Matrimonial  Causes  Act,  1857  (20  cfc  21  Vict,  c. 
85),  s.  31— Mutrimonial  Causes  Act,  1884  (47  &  48 
Vict.  c.  68),  s.  5. 

A  husband  and  wife  were  married  in  1858,  and 
voluntarily  separated  in  1870.  In  1890  the  court,  on 
the  ground  of  unreasonable  delay,  dismissed  the  wife's 

(a.)  Beported  by  J.  Gerard  Laing,  Esq.,  Barrister- 
at-Law. 


undefended  petition  for  dissolution  of  the  marriage,  on 
the  ground  of  her  husband's  adultery  and  cruelty.  In 
1894  the  wife  obtained  a  decree  for  restitution  of  con- 
jugal rights  on  a  petition,  to  which  the  husband  did  not 
appear.  The  husband  failed  to  comply  with  this  decree, 
and  the  wife  petitioned  for  a  dissolution,  on  the  ground 
of  desertion  and  cruelly. 

The  court  granted  a  decree,  holding  that  there  had 
not  been  unreasonable  delay  in  presenting  the  petition  for 
restitution  of  conjugal  rights,  as,  on  the  evidence,  until 
that  suit  was  instituted  there  was  nothing  to  show  when 
the  husband  first  became  unable  or  unwilling  to  use  the 
deed  as  an  answer  to  the  wife's  claim. 

Senible,  that  delay  is  no  answer  to  a  petition  for 
restitution  of  conjugal  rights,  but  quaare  whether  it  is 
not  an  answer  to  a  petition  for  dissolution  founded  on 
adultery  and  desertion  by  refusal  to  comply  with  a  decree 
for  restitution  of  conjugal  rights  where  there  has  been 
unreasonable  delay  in  applying  for  such  decree. 

Hearing  before  the  court  itself  of  the  wife's  peti- 
tion for  the  dissolution  of  the  marriage  on  the 
ground  of  her  husband's  adultery  and  desertion  under 
section  5  of  the  Matrimonial  Causes  Act,  1884. 

The  suit  was  undefended. 

April  24. — Sir  Henry  James,  Q.O.,  and  Searle,  for 
the  petitioner. — The  facts  and  arguments  are  set  out 
in  the  judgment. 

Cur.  adv.  vult. 

April  30. — Jeune,  P. — In  this  case  the  petitioner 
obtained  a  decree  for  restitution  of  conjugal  rights  on 
the  4th  of  June,  1894.  The  order  was  disobeyed  by 
the  respondent,  and  at  a  subsequent  date  in  the 
same  year  he  is  proved  to  have  committed  adultery. 

The  right  of  the  petitioner  to  a  divorce  would  there- 
fore be  clear  were  it  not  that  there  are  other  facts 
which  give  rise  to  a  question  whether  there  has  been 
such  unreasonable  delay  as  to  induce  me,  in  the 
exercise  of  my  discretion  under  section  31  of  the  Aot 
of  1857  to  refuse  that  relief. 

The  marriage  between  the  parties  took  place  on  the 
1st  of  December,  1858.  On  the  18th  of  July,  1870, 
they  separated  under  a  deed,  the  terms  of  whioh 
show  that  the  separation  was  at  that  time  voluntary 
on  both  sides. 

In  August,  1890  (see  Beauclerk  v.  Beauclerk,  [1891] 
P.  189),  the  petitioner  presented  a  petition  for  a 
divorce  on  the  ground  of  oruelty  before  the  separation 
and  of  adultery  alleged  to  have  been  committed  in 
1 889.  The  acts  of  cruelty  charged  showed  that  the 
respondent  had  to  the  knowledge  of  his  wife  com- 
mitted adultery  before  the  separation.  Butt,  J., 
after  requesting  the  Queen's  Proctor  to  argue  the 
matter,  refused  a  divorce  on  the  ground  that  the  acts 
charged  did  not  constitute  legal  cruelty,  but  he 
offered  to  grant  a  judicial  separation  on  the  ground 
of  adultery. 

On  appeal  by  the  petitioner,  the  Court  of  Appeal 
did  not  express  a  decision  whether  the  conduct  of  the 
respondent  had  amounted  to  cruelty,  but  hejd  that 
there  had  been  unreasonable  delay  in  presenting  the 
petition,  and  on  that  ground  affirmed  the  decision  of 
Butt,  J. 

In  his  argument  before  me  Sir  Henry  James  relied 
on  the  terms  of  the  Matrimonial  Causes  Act,  1884, 
which  make  a  respondent  who  fails  to  comply  with  a 
decree  of  the  court  for  a  restitution  of  conjugal  rights 
guilty  of  desertion,  and  provides  that  in  such  case  "  the 
wife  may  forthwith  present  a  petition  for  the  dissolu- 
tion of  her  marriage,  and  the  court  may  pronounce  a 
decree  nisi  for  the  dissolution  of  the  marriage  on  the 
grounds  of  adultery  coupled  with  desertion."  It  was, 
therefore,  contended  that  no  period  before  the  dis- 
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obedience  to  the  decree  for  restitution  of  oonj 
rights  ought  to  be  considered  as  a  period  of  delay. 
In  Bigwood  v.  Bigwood,  36  W.  E.  928,  13  P.  D.  89, 
Lord  Hannen  said,  "  I  am  of  opinion  that  section  5  of 
the  Act  of  1884  places  the  desertion  which  arises  on 
a  disobedience  to  a  decree  for  restitution  of  conjugal 
rights  on  the  same  footing  as  desertion  for  two  years 
with  all  its  consequences,  and  it  may  be  coupled  with 
adultery  either  before  or  after  the  decree  of  restitu- 
tion." I  entirely  assent  to  that  proposition,  and  I 
may  add  that  the  statement  in  the  usually  most 
accurate  work  of  Brown  and  Powles  on  Divorce 
that  in  Smith  v.  Smith,  58  L.  T.  N.  S.  639,  36 
W.  B.  Dig.  71,  "the  court  expressed  a  doubt 
whether  it  was  intended  so  to  use  the  Act  of  Par- 
liament for  the  purposes  of  obtaining  a  divorce" 
does  not  seem  well-founded.  Nor  do  I  think,  as  I 
said  when  the  suit  of  the  petitioner  for  restitution  of 
conjugal  rights  was  before  me,  that  delay  is  any 
answer  to  a  petition  for  restitution  of  conjugal  rights. 
But  in  this  case  I  do  not  think  it  necessary  to  go  the 
length  of  assenting  to  Sir  Henry  James's  argument. 
I  wish  to  guard  myself  from  being  supposed  to  hold 
that,  when  a  petitioner  having  a  complete  case  for  a 
dissolution  on  the  grounds  of  desertion  and  adultery 
is  guilty  of  unreasonable  delay  in  bringing  it  for- 
ward, she  avoids  the  consequences  of  that  delay  by 
obtaining  a  decree  for  restitution  of  conjugal  rights, 
or  that,  when  there  has  been  unreasonable  delay  in 
applying  for  restitution  of  conjugal  rights,  such 
delay,  though  it  be  no  ground  for  refusing  the 
application,  may  not  be  ground  for  the  court  exer- 
cising its  discretion  on  the  subsequent  petition  for  a 
dissolution.  It  is  perfectly  true  that  the  petition  in 
such  case  is  founded  on  a  desertion  which  would  in  a 
sense  be  recent  if  the  suit  for  restitution  of  conjugal 
rights  were  recent.  But  it  may  well  be  said  that  it 
would  unduly  limit  the  effect  of  section  31  of  the  Act 
of  1857  to  deny  that  it  applied  in  such  a  case,  and  it 
may  well  be  doubted  if  it  was  the  intention  of  the 
Act  of  1884  to  afford  a  method  of  obtaining  a  divorce 
in  spite  of  acquiescence  in  matrimonial  misconduct. 
In  the  present  case,  however,  I  do  not  think  there 
has  been  any  such  unreasonable  delay  as  to  deprive 
the  petitioner  of  her  rights.  It  is  not  easy  to  follow 
the  decision  of  the  Court  of  Appeal  in  Beauclerk  v. 
Beauderh  as  reported,  because  it  is  not  clear  why  it 
appeared  to  the  Court  of  Appeal  that  they  were 
affirming  an  exercise  of  discretion  by  Butt,  J., 
whereas  that  learned  judge  decided  the  case  solely  on 
the  question  of  the  legal  nature  of  cruelty. 

But  I  will  assume  that  the  petitioner  would  have 
been  guilty  of  unreasonable  delay  in  claiming  a  dis- 
solution on  the  grounds  of  cruelty  and  adultery.  It 
does  not,  however,  follow  that  she  has  been  guilty  of 
unreasonable  delay  in  presenting  the  petition  based 
as  it  is  on  adultery  and  desertion.  Owing  to  the 
separation  having  been  at  first  by  the  will  of  the  hus- 
band and  wife,  and  having  apparently  so  oontinued 
until  the  letter  which  preceded  the  suit  for  restitu- 
tion of  conjugal  rights,  the  petitioner  could  not 
before  that  suit  have  proved  desertion.  Was  there, 
then,  unreasonable  delay  in  applying  for  restitution 
of  conjugal  rights  P  Apart  from  other  considerations, 
there  is,  1  think,  a  conclusive  reason  why  I  am  not 
called  on  to  say  that  there  was.  As  the  deed  of 
separation,  which  might  have  been  an  answer  to  the 
suit  for  restitution,  was  not  set  up  by  the  husband, 
I  decided,  following  the  case  of  Tress  v.  Tress,  35 
W.  B.  672,  12  P.  D.,  128),  that  there  was  nothing 
to  prevent  the  decree  for  restitution.  But  it  is  im- 
possible for  me  to  say  that  the  petitioner's  suit  for 
restitution  of  conjugal  rights  was  practicable  before 
it  was  in  fact  instituted,  because  I  cannot  tell  when 
the  husband  first  became  unable  or  unwilling  to  use 


the  deed  as  an  answer  to  the  wife's  claim.     There 
will,  therefore,  be  a  decree  nisi,  with  oosts. 

Decree  nisi,  with  costs. 

Solicitors  for  the   petitioner,    Leman,  Gfrww,  k 
Leman. 


Prob.  Div.  &  Adm.  Div.  1  *«i . 

Divorce.  J  ^^  ' 

Jones  v.  Jones,  (a.) 

Divorce — Proceedings  before  justices — Husband  oomdtd 
of  aggravated  assault — Order  for  separation,  iwrb- 
tenance,  and  custody  of  children — Evidence— Pro- 
cedure appeal — Power  to  remit — Matrimonial  Cam 
Act,  1878  (41  <ft  42  Vict.  c.  19),  s.  4. 

Where  a  husband  has  been  summarily  convicted  o/m 
aggravated  assault  within  the  meaning  of  24  &  25  Yid. 
c.  100, «.  43,  upon  his  wife,  he  is  entitled  to  give  endaa 
if  the  wife  asks  under  section  4  of  the  Matrmmiel 
Causes  Act,  1878,  for  an  order  for  separation,  mowta- 
ance,  and  custody  of  children. 

Where  such  evidence  had  not  been  given  before  jutk* 
this  court,  on  appeal,  remitted  the  case  to  tkmfa 
rehearing, 

Powell  v.  Powell,  14  P.  D.  177,  38  W.  B.  Zfy.», 
overruled. 

Appeal  by  William  Jones  against  an  order  nad» 
by  justices  for  the  City  of  Bristol  under  section  4 
of  the  Matrimonial  Causes  Act,  1878,  that  bis  wife 
should  be  no  longer  bound  to  cohabit  with  hip,  sad 
ordering  him  to  pay  her  £2  weekly,  and  giving  fa* 
the  custody  of  the  child  of  the  marriage.  The  jn»- 
tices  had  previously  convicted  him  of  an  aggravated 
assault  upon  his  wife  within  the  meaning  o!24  &  2 
Vict,  c  100,  s.  43. 

At  the  hearing  before  the  justices  evidence  «M 
first  given  by  the  respondent  as  to  the  assault,  td 
her  solicitor  proposed  to  continue  her  examination  tj 
asking  her  as  to  any  recent  acts  of  cruelty ;  bat  ttii 
was  objected  to  by  the  husband's  solicitor  as  bang 
inadmissible  till  the  justices  had  dealt  with  tst 
charge  of  aggravated  assault,  and  the  objection  «* 
sustained. 

During  her  eross-examination,  however,  ***  *j 
spondent  volunteered  the  statement  that  she  has 
wanted  a  separation  order  for  some  time  <»  f£ 
ground  of  her  husband's  cruelty,  and  the  respond**** 
solicitor  was  allowed  by  the  magistrates  to  re-ex- 
amine as  to  antecedent  acts  of  cruelty. 

Two  witnesses  were  called  in  corroboration  of  «* 
wife's  statement.  One  was  called  for  the  hnsbaad* 
to  the  assault.  ^^ 

The  justices  convicted  the  husband  of  an  aggravstal 
assault,  and  they  then  asked  the  wife  what  her  to* 
band's  means  were,  and  in  reply  she  stated  thai  aba* 
five  years'  previously,  shortly  before  their  marmH 
he  had  tola  her  that  his  income  was  £600  a  year. 

The  husband's  solicitor  did  not  apply  to  cfl^ 
examine  the  wife  as  to  the  antecedent  acts  of  eroefif 
or  as  to  her  husband's  means,  and  the  husband  «* 
not  tendered  as  a  witness,  and  the  justices  mad*™* 
order  appealed  against. 

The     husband     now    by    affidavit    contradu 
the  wife's   statements    as   to  income   and  pre***1 
assault. 


Lord  Coleridge,  Q.C.  {Rowland  Roberts  with  ^^ 
for  the  appellant.— The  husband  is  entitled  to  g* 
evidence,  the  justices  did  not  satisfy  themselves 

(a.)  Reported  by  J.  Gerard  Laixg,  Esq., 
at-Law. 
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the  future  safety  of  the  wife  was  in  peril,  and  the 
evidence  as  to  means  was  entirely  insufficient :  Powell 
v.  PoweU  was  erroneously  decided  and  is  not  binding 
on  this  court.  It  was  the  decision  of  a  single  judge 
before  the  Boles  of  the  Supreme  Court,  1883,  which 
by  ord.  59,  r.  4a,  requires  these  appeals  now  to  be  to 
a  divisional  court.  The  court  has  power  to  remit  to 
the  jnstioes  for  hearing  FouUces  v.  FouUces,  69  L.  T. 
N.S.461. 

Foots,  for  the  respondent. — Apart  from  the  question 
whether  Powell  v.  Powell  was  rightly  decided,  here  no 
evidence  was  tendered  on  behalf  of  the  husband  and 
the  order  was  rightly  made  on  the  evidence  before  the 
justices.  No  injustice  has  toon  done,  as  the  husband 
may  apply  to  the  justices  to  vary  the  order,  and  at 
the  hearing  he  may  give  evidenoe. 

Jxune,  P. — In  this  case  the  magistrates  found  the 
aggravated  assault  proved,  and  then  without  further 
evidence,  except  a  statement  by  the  wife,  proceeded 
to  make  an  order  for  judicial  separation  and  main- 
tenance and  for  the  custody  of  the  child. 

It  appears  to  me  that  the  statement  of  the  wife  as 
to  means  was  entirely  insufficient.  There  is  no  blame 
attached  to  the  magistrates  for  they  were  not  asked 
by  the  husband  or  his  solicitor  to  be  allowed  to  cross- 
examine,  nor  was  the  husband's  evidenoe  tendered. 
The  fault,  if  any,  and  it  was  not  a  serious  one,  was 
that  of  the  solicitor;  but  the  fact  remains  that  on 
entirely  insufficient  evidence  the  husband  was  ordered 
to  pay  a  sum  of  money  which  may  or  may  not  be  a 
proper  amount  for  maintenance.  This  court  has  un- 
doubtedly power  to  hear  the  evidenoe,  but  that  would 
involve  considerable  expense  to  the  parties,  and  by 
far  the  most  reasonable  course  is  that  the  case  should 
be  heard  by  the  magistrates.  I  have  no  doubt  that 
this  court,  having  been  given  the  power  of  appeal,  has 
also  the  power  to  send  back  the  case  for  further 
hearing.  I  think  I  might  add  that,  with  all  respect 
to  the  learned  judge  who  decided  Powell  v.  Powell, 
in  my  opinion  the  husband  ought  to  be  allowed  to 
give  evidenoe.  The  power  to  convict  of  assault  de- 
pends on  the  Act  of  1861  (24  &  25  Vict.  c.  100,  s.  43), 
which  enables  the  magistrate  to  find  the  aooused 
guilty  of  aggravated  assault.  Then  came  the  Matri- 
monial Causes  Act,  1878,  which  gave  power  where  a 
husband  had  been  so  convicted  and  the  future  safety 
rf  the  wife  was  in  peril  to  order  a  judicial  separation 
with  maintenance  and  custody  of  the  children ;  in 
riher  words,  it  superadded  powers  derived  from  the 
[urisdiction  of  this  court,  and  I  think  the  legislation 
nnst  have  intended  that  the  case  should  be  heard  in 
he  same  way  as  in  this  court,  where  the  husband's 
rvidence  would  be  admissable.  It  could  not  have 
ntended  that  in  a  case  heard  before  magistrates  the 
losband  should  not  be  able  to  give  evidenoe,  whereas 
n  identically  the  same  case,  if  heard  in  this  court,  a 
lusband  would  have  an  opportunity  of  defending 
dmself.  I  cannot  help  saying  this  is  in  accordance 
rith  the  elementary  rules  of  justice. 

I  am  aware  that  this  view  involves  differing  from 
he  case  of  Powell  v.  Powell ;  but  I  am  reminded  by 
trace,  J.,  that  in  the  case  of  The  Arina,  35  W.  B. 
i64,  12  P.  D.  118,  the  President,  Sir  James  Hannen, 
ad  Butt,  J.,  sitting  as  the  full  court,  reversed  a 
iecision  of  Dr.  Lushington  in  the  case  of  The  Prin- 
ts Helena,  Lush.  190,  9  W.  E.  Adm.  Dig.  22,  there 
eems  to  be  sufficient  to  justify  us  sitting  here  as  a 
ivisional  court  in  reviewing  the  decision  of  a  single 
Bulge.  It  would,  in  my  opinion,  be  an  absurdity  if 
he  husband  could  give  evidence  on  an  application  to 
aiy  the  order,  as  it  is  admitted  by  the  respondent's 
Ninsel  be  could  do,  and  not  upon  the  original 
pplioation.    This  case  must  therefore  be  remitted 


to  the  justices,  and  the  husband  must  pay  the  costs 
in  this  court  and  of  the  hearing  before  the  justioes. 

Brtjoe,  J.,  concurred. 

Case  remitted  for  further  hearing. 

Solicitors  for  the  appellants,  Bidsdale  A  Sons,  for 
Gregory  &  Hirst,  Bristol. 

Solicitors  for  the  respondent,  Ford  &  Ford,  for 
Wansbrough  A  Robinson,  Bristol. 


©ourt  of  Appeal. 


D.  ) 

I.,  and     > 
h,L.JJ.)j 


June  21. 


From  Q.  B.  D. 

(Lord  Esher,  M.B., 

Kay  and  A.  L.  Smith, 

Payne  v.  Wilson,  (a.) 
Sale  of  goods— Hire  and  purchase  agreement— Posses- 
sion by  hirer— Fraudulent  sale  by  hirer— Conviction  of 
hirer  for  larceny  as  a  bailee— Revesting  of  title  in 
owner— Sale  of  Goods  Ad,  1893  (56  <fc  57  Vict.  c.  71), 
a.  24. 

Appeal  by  the  plaintiff  from  the  judgment  of  the 
"a  Bench  Division  (ante,  p.  250,  [1895]  1  Q.  B. 
653).  Upon  the  appeal  being  called  on  the  defend- 
ant's counsel  stated  that,  in  consequence  of  the 
decision  of  the  House  of  Lords  in  Helbv  v.  Matthews 
{ante,  p.  561),  he  could  not  uphold  the  judgment 
appealed  from. 

Groser,  for  the  plaintiff. 

Jelf,  Q.C.,  and  Herbert  Smith,  for  the  defendant. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  H  E.  Tudor. 

Solicitors  for  the  defendant,  Proudfoot  A  Chaplin. 


From  Q.  B.  Div.       i 
(Iindley,  Lopes,  and  J  May  14,  15. 

Kay,  L.JJ.)  ) 

Attorney-General  v.  Jacobs-Smith,  (b.) 
Inland  Revenue— Account  duty — Marriage  settlement  of 
widow — Children  by  former  marriage — Voluntary 
disposition — Volunteers— Customs  and  Inland  Revenue 
Act,  1881  (44  Vict.  c.  12),  s.  38,  sub-sections  (a)  (o)— 
Customs  and  Inland  Revenue  Act,  1889  (52  Vict.  c. 
7),  s.  11. 

The  consideration  of  marriage  extends  only  to  the 
husband  and  wife  and  the  children  of  that  marriage ; 
all  other  persons  are  volunteers  in  some  sense. 

In  a  marriage  settlement  made  by  a  widow  on  her 
second  marriage,  shares  belonging  to  her  were  given  to  her 
adult  sons  by  her  former  marriage,  and  other  shares 
belonging  to  her  were  assigned  to  trustees  upon  trust  as 
to  some,  for  the  benefit  of  other  children  of  the  widow  by 
her  former  marriage,  and  as  to  the  residue  upon  trust 
in  the  events  that  hafjpened,  but  subject  to  certain  life 
interests,  to  all  her  children  hy  her  former  marriage. 
The  settlor  died  in  1890,  within  five  months  of  the 
execution  of  the  settlement. 

Held  (reversing  the  decision  of  the  Queen's  Bench 
Division,  ante,  p.  253),  that  the  children  by  the  former 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 

(6.)  Reported  by  W.  Shalloross  Goddard,  Esq., 
Barrister-  t-Law. 
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marriage  were  not  within  the  marriage  consideration* 
hut  were  volunteers;  that,  therefore,  the  Crown  woe 
entitled  to  account  duty  under  the  Customs  and  Inland 
Revenue  Acts,  1881  and  1889,  as  upon  a  voluntary  dis- 
position in  respect  of  the  shares  taken  by  the  children  of 
the  former  marriage. 

Gale  v.  Gale,  25  W.  R.  772,  6  Ch.  D.  144)  distin- 
guished. 


Appeal  bv  the  Attorney-General  from  a  decision  of 
a  Divisional  Court,  Wright  and  Collins,  JJ.  (reported 
ante,  p.  253,  where  the  facts  are  fully  set  out). 


Sir  R.  T.  Reid,  A.G.,  and  Vaughan  Hawkins,  for 
the  appellant. — The  case  on  which  the  divisional 
court  based  their  judgment  (Newstead  v.  Searles,  1 
Atk.  265)  was  a  decision  on  the  statute,  27  Eliz.,  and 
ought  not  to  be  extended  to  oases  under  the  Revenue 
Acts. 

They  used  the  same  arguments  as  in  the  court 
below,  and  referred  to  the  following  additional  oases  : 
Clayton  v.  Wilson,  3  Madd.  302  (note),  6  Man.  &  S. 
67  (note) ;  Johnson  v.  Legard,  6  Man.  &  S.  60 ;  Heap 
v.  Tonge,  9  Hare,  90;  Clarke  v.  Wright,  9  W.  E.  571, 
6  H.  &  N.  849 ;  Sutton  v.  Chetwynd,  3  Mer.  249 ; 
Price  v.  Jenkins,  25  W.  R.  427,  4  Oh.  D.  483 ;  and 
on  appeal,  5  Ch.  D.  619,  25  W.  R.  Dig.  253. 

Jelf,  Q.C.,  and  MicJdem,  for  the  respondents. — 
Newstead  v.  Searles  lays  down  the  rule  in  the  clearest 
terms  that  the  issue  of  a  widow  by  a  former  marriage, 
if  included  in  the  subsequent  settlement,  are  not 
volunteers,  and  that  case  has  never  been  overruled, 
and  is  treated  as  good  law  in  all  precedents  of  con- 
veyancing. 

They  also  referred  to  Ex  parte  Marsh,  1  Atk.  158 ; 
Cotton  v.  The  King,  2  P.  Wms.  357,  674 ;  Rock  v. 
Dade,  May's  Fraudulent  Conveyances,  App.  No.  13, 
p.  579. 

Vaughan  Hawkins,  in  reply,  referred  to  Lord  Sal- 
toun  v.  The  Advocate-General,  8  W.  R.  3  Maoq.  659, 
671. 

Ldtdley,  L.  J. — The  point  in  this  case  is  whether 
upon  the  true  construction  of  the  Customs  and 
Inland  Revenue  Act,  1881,  as  amended  by  the 
Customs  and  Inland  Revenue  Act,  1889,  account  duty 
is  payable  in  respect  of  the  shares  which  are  the  sub- 
ject of  the  marriage  settlement  of  the  18th  of  March, 
1890,  with  which  we  have  to  deal.  I  am  not  going 
through  that  settlement,  which  is  a  very  complicated 
one.  It  will  be  quite  enough  if  I  say  that  it  does 
comprise  or  may  be  treated  as  comprising  very 
considerable  property  in  the  shape  of  shares:  that 
4,000  of  those  shares  are  given  to  trustees  for  the 
benefit  of  four  children,  by  her  former  marriage,  of 
the  settlor,  Mrs.  Anne  Smith,  widow,  as  she  then 
was ;  and  1,000  other  shares  are  given  to  trustees  for 
an  infant  son  of  hers  by  her  former  marriage ;  another 
1,000  shares  for  another  infant  son  by  her  former  mar- 
riage ;  and  600  shares  to  her  daughter  (by  the  former 
marriage),  Mrs.  Wood,  settled  in  the  usual  way  to 
Mrs.  Wood  and  her  children ;  and  600  other  shares  to 
another  married  daughter,  which  were  also  settled. 
Now  those  shares,  the  4,000,  the  2,000,  and  the  two 
lots  of  600  each,  to  which  I  have  referred,  are  not 
preceded  by  any  life  estate  at  all,  and  I  group  those 
together  and  treat  them  as  one  fund  for  the  purpose 
of  the  present  decision.  The  rest  of  the  trust  funds 
consists  of  shares  in  which  there  is  a  life  interest. 
First  of  all  there  is  £1,000  a  year  given  to  the 
settlor's  second  then  intended  husband,  and  the  rest 
of  the  income  is  given  to  Mrs.  Smith  for  life,  and 
then,  in  the  events  which  have  happened,  I  un- 
derstand that  the  whole  of  this  property  goes 
ultimately  to  her  eight  children  by  her  first  hus- 


band. Mrs.  Smith  died  on  the  2nd  of  August, 
1890.  What  is  claimed  is  account  duty  on  both 
classes  of  this  property  as  against  those  children  by 
her  first  husband.  That,  shortly  stated,  is  the  posi- 
tion of  affairs. 

Now  the  question  whether  this  account  doty  ii 
chargeable  or  not,  turns  upon  two  sub-sections  of 
the  38th  section  of  the  Act  of  1881  to  which  I  haw 
referred,  as  amended  by  the  Act  of  1889.  I  take, 
first  of  all,  those  shares  to  which  I  first  alluded, 
and  which  are  given  to  Mrs.  Smith's  children  by  W 
first  husband  without  any  intervention  of  any  life 
estate  at  all.  They  are  said  to  come  under  the  class 
I  am  about  to  read.  Sub-section  1  of  section  S3 
enacts  that :  "  Stamp  duties  at  the  U.  K.  rates  as  aw 
by  this  Act  charged  on  affidavits  and  inventories  shall 
be  charged  and  paid  on  accounts  delivered  of  the 
personal  or  movable  property,  to  be  included  therein 
aooording  to  the  value  thereof/'  Sub-section  2  of 
the  same  section  enacts  that :  "  The  personal  or  mov- 
able property  to  be  included  in  an  account  shall  be 
property  of  the  following  descriptions,  viz. :  (a)  Any 
property  taken  as  a  donatio  mortis  causd  " — that  is  out 
of  the  question  here — "  made  by  any  person  dying  on 
or  after  the  1st  of  June,  1881,  or  takenonderavoW- 
tary  disposition  made  by  any  person  so  dying,  par- 
porting  to  operate  as  an  immediate  gift  inter  rim, 
whether  by  way  of  transfer,  delivery,  declaration  of 
trust,  or  otherwise,  which  shall  not  have  been  btmijiit 
made  three  months  before  the  death  of  the  deceased." 
For  "  three"  months  we  must  now  read  "  twelve  " 
by  reason  of  the  alteration  made  by  the  Act  of  1889. 

Now  the  Grown  claims  this  account  duty  onto 
first  batch  of  shares,  upon  the  ground  that  they  are 
the  subject  of  a  "  voluntary  disposition  made  by  a 
person  dying  after  the  1st  of  June,  1881,  purportiig 
to  operate  as  an  immediate  gift  inter  vivos,  whether  by 
way  of  transfer,  delivery,  declaration  of  trust,  or 
otherwise,  which  shall  not  have  been  bond  fide  mate 
twelve  months  before  death."  I  do  not  see  upon  what 
principle  we  can  say  that  this  first  batch  of  shares  an 
not  the  subject  of  such  a  voluntary  disposition  at  I 
have  just  read.  Mr.  Jelf  and  Mr.  Mioklem  have  cos- 
tended  that  the  voluntary  disposition  there  metis-  a 
voluntary  settlement  or  voluntary  instrument  of  sobs 
kind  or  another.  But  I  am  of  opinion  that  the  word 
"  disposition"  is  put  there  by  way  of  contrast,  at  I 
shall  show  presently.  Whether  this  is  a  voluntary 
disposition  in  a  settlement  which  is  a  marriage 
settlement,  or  whether  it  is  a"  voluntary  riiapowtina 
unmixed  up  with  other  dispositions  seems  to  ma  for. 
this  purpose  immaterial.  Whether  the  property  s 
given  out  and  out  separately,  or  given  out  and  < 
by  way  of  a  deed  of  settlement  or  otherwise, 
also  leaves  other  portions  of  the  property  to 
people,  seems  to  me  immaterial.  We  have  to  < 
the  subject  of  the  disposition  which  is  to  operate  as 
an  immediate  gift,  whether  by  way  of  transfer. 
delivery,  declaration  of  trust,  or  otherwise.  It  oosss 
to  this :  read  the  trust  as  you  like  with  reference  to 
this  first  batoh  of  shares,  there  is  a  voluntary  ds> 
position  of  those  shares  by  way  of  gift  to  the  chil- 
dren by  the  first  husband. 

I  confess  I  do  not  quite  follow  what  appears  to 
have  been  the  difficulty  of  the  learned  judges  in  the 
court  below  upon  this  particular  point  I  can  only 
give  effect  to  the  view  whioh  I  have  already  ex* 
pressed,  that  this  is,  as  I  read  it,  a  complete  disposi- 
tion by  way  of  gift  of  these  shares,  although  it  m 
equally  true  it  takes  effect  in  the  settlement  mads  on 
the  marriage  of  Mrs.  Smith,  and  that  that  settlement 
does  contain  various  other  clauses  relating  so  other 
property. 

I  now  come  to  what  I  may  call  the  settled  shsna, 
which  constitute  the  bulk  of  the  property,      as  to 
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those  shares,  we  have  to  read  the  statute  farther  on. 
They  do  not  come  within  clause  (a),  which  I  have  read, 
because  clause  (a)  refers  only  to  an  immediate  sift. 
These  other  shares,  the  settled  shares,  are  preceded  by 
a  life  estate,  and  are  not  an  immediate  gift  at  all ; 
they  come  under  clause  (c)  of  sub-seotion  (2)  of  sec- 
tion 38  of  the  Act  of  1881,  as  amended  by  the  Act  of 
1889. 

Now  clause  (c)  of  the  Act  of  1881  I  will  read, 
and  then  I  will  read  the  amended  clause  in  the  Act 
of  1889.  [His  lordship  read  the  clause,  and  con- 
tinued : — ]  The  important  words  there  are  "  any  past 
or  future  voluntary  settlement  made  by  any  person," 
and  so  on.  This,  being  a  marriage  settlement, 
might  not  be  a  voluntary  settlement;  probably  it  is 
not.  In  order  to  meet  the  difficulty  arising  from  that 
circumstance,  the  Act  of  1889  runs  thus :  [His  lord- 
ship read  section  11,  and  continued:—]  So  that 
what  is  hit  at  now  is  this — not  merely  voluntary 
settlements,  but  settlements  which  are  not  voluntary, 
but  which  contain  clauses  in  favour  of  volunteers. 

Now,  am  I  bound  to  say  that  under  this  marriage 
settlement  these  limitations  to  the  children  of  the 
first  husband  of  Mrs.  Smith  are  limitations  in 
favour  of  volunteers  P  If  so,  this  account  duty  is 
payable.  That  gives  rise  to  this  question:  What 
do  you  mean  by  a  volunteer  P  And  upon  that  point 
we  have  had  oases  cited  to  us  covering  the  last 
half  century.  Unquestionably  there  is  some  diffi- 
culty about  it.  The  oases  which  have  been  referred 
to  are  cases  in  which  the  point  has  arisen  between 
persons  olaiming  under  settlements  and  persons 
claiming  under  the  statute  of  27  Elizabeth.  It  is  said 
that  anybody  who  cannot  take  under  a  settlement 
without  being  overridden  by  a  subsequent  purchaser 
for  value  is  a  volunteer.  It  is  also  said  that,  inas- 
much as  Newstead  v.  Searles  and  one  or  two  other 
oases  show  that  the  children  of  the  first  marriage  of 
a  lady  who  makes  a  settlement  upon  them  are  not 
volunteers  so  as  to  be  overridden  by  subsequent  pur- 
chasers for  value,  they  are  not  volunteers  at  all.  Now 
that  contention,  as  I  have  remarked,  has  given  rise  to 
the  investigation  of  a  great  number  of  cases.  We 
have  attended  to  them,  and  have  considered  what 
effect  ought  to  be  given  to  them.  I  say  at  onoe  that 
nothing  which  will  fall  from  me  is  intended  to  throw 
the  slightest  doubt  upon  the  propriety  of  the  decision 
in  Newstead  v.  Searles  or  any  other  of  the  oases  which 
have  been  decided  upon  the  question  of  the  true  con- 
struction of  the  statute  of  27  Elisabeth.  That 
statute,  as  we  all  know,  was  so  worded  as  to  give  rise 
to  difficulties,  and  it  was  held  very  early  that  all 
voluntary  settlements,  however  bond  fide,  were  null 
and  void  as  against  purchasers  for  value,  even  with 
notice  of  those  voluntary  settlements.  What  those 
cases  have  to  do  with  is  the  true  meaning  of  the 
expression  "volunteer."  All  that  they  are  of  any 
use  for  on  the  present  occasion  is  to  throw  light 
upon  the  meaning  of  the  term  (r  volunteer."  I  have 
listened  to  the  arguments  upon  the  whole  of  those 
cases,  and  I  do  not  think  that  it  is  easy  to  deduce 
from  them  any  one  general  proposition  which  would 
be  consistent  with  all  of  them.  They  are  very 
difficult  to  reconcile  one  with  another.  Some  of  the 
decisions  are,  to  my  mind,  altogether  irreconcilable. 
But  there  is  one  feature  which  appears  to  me  to  be 
common  to  the  whole  of  them,  subject  to  one  possible 
remark,  and  that  is  this :  "  that  the  consideration  of 
marriage  extends  only  to  the  husband  and  wife  and 
the  children  of  that  marriage,  and  that  all  other 
persons  are  volunteers  in  some  sense." 

But  there  are  cases,  and  Newstead  v.  Scarlet  is  one, 
to  the  effect  that  children  of  a  first  marriage  may  not 
be  volunteers  in  the  sense  that  the  limitation  to  them 
is  not  necessarily  invalid  in  favour  of  a  purchaser  for 


value  under  the  statute  of  27  Elizabeth.  I  do  not 
think  you  can  read  Newstead  v.  Searlee,  and  I  do  not 
think  you  can  read  any  case,  as  going  the  whole 
length  of  saying  that  those  persons  to  whom  I  have 
alluded  are  not  volunteers.  They  are  volunteers  with 
an  exception. 

The  Act  of  1881,  however,  has  nothing  to  do  with 
exceptions.  We  are  dear  of  exceptions.  What  we  have 
to  do  now  is  to  apply  an  Act  of  Parliament  passed 
for  the  whole  of  the  United  Kingdom,  and  to  say 
whether  volunteers  are  hit  by  that  Act  which  contains 
the  above-mentioned  sections.  Therefore,  I  think  we 
need  not  trouble  ourselves  with  the  exceptions  con- 
tained in  Newetead  v.  dearies,  QaU  v.  Gale,  26  W.  E. 
272,  6  Oh.  D.  144,  Clarke  v.  Wright,  and  some  of  the 
other  oases.  The  case  which  goes  farthest  is  Gale  v. 
Gale,  because  all  the  other  oases  which  have  been 
referred  to,  and  which  I  will  run  over  shortly  in  a 
moment,  are  cases  in  which  the  question  has  been 
discussed  solely  with  reference  to  the  statute  of  27 
Elizabeth.  But  Gale  v.  Gale  was  not.  In  Gale  v.  Gale, 
Fry,  J.,  as  he  then  was,  held  that  the  children  of  a  lady 
by  her  first  marriage  who  were  volunteers — and  he 
treats  them  so — could  nevertheless  enforce  a  covenant 
contained  in  a  marriage  settlement  against  persons 
olaiming  under  the  will  of  the  settlor.  He  said  that 
although  they  were  volunteers,  yet,  having  regard  to 
the  decision  in  Newstead  v.  Searles  they  were  volun- 
teers of  an  exceptional  kind,  they  were  volunteers  in 
favour  of  whom  the  court  would  execute  an  imper- 
fect gift.  That  is  what  it  comes  to.  Whether  he 
went  too  far  in  that  respect  I  do  not  know.  I  must 
say  I  feel  great  difficulty  in  following  that.  It  cer- 
tainly went  far  beyond  Newstead  v.  Searles.  All  that 
Newstead  v.  Searles  decided  was  that  such  persons 
who  took  under  the  settlement  there  in  question  were 
not  to  be  overridden  by  a  subsequent  conveyance 
to  a  purchaser  under  the  statute  of  27  Elizabeth. 
Now  the  ratio  decidendi  of  Newstead  v.  Searles 
has  been  discussed  from  various  points  of  view 
ever  since  I  knew  anything  of  this  branch  of  the 
law.  It  is  impossible  to  read  Lord  Hardwioke's  de- 
cision in  Newstead  v.  Searles  without  seeing  that  he 
laid  considerable  stress  upon  what  he  called  reciprocal 
considerations.  And  what  he  meant  was  put  into 
more  explicit  language  and  made  plainer  to  the  ordi- 
nary comprehension  by  Hall,  V.O.,  in  Price  v.  Jenkins 
and  afterwards  by  Lord  Selborne  in  the  House  of 
Lords  in  Mackie  v.  Herbertson,  9  App.  Cas.  303,  32 
W.  B.  Dig.  176,  and  in  the  case  in  the  Privy  Council 
of  Be  Mestre  v.  West,  [1891]  A.  C.  264,  39  W.  B.  Dig. 
204.  I  am  disposed  to  think  that  the  true  view  of 
Newstead  v.  Searles  is  that  pointed  out  by  Hall,  V.G., 
and  adopted  by  Lord  Selborne,  and  I  may  say  that 
to  my  knowledge  that  view  was  not  new  when  Hall, 
V.C.,  expressed  it  in  Price  v.  Jenkins.  The  view  is  this, 
that,  although  the  children  by  the  first  marriage  may 
be,  and  indeed  are,  volunteers,  it  is  impossible  to 
defeat  the  interest  given  to  them,  in  favour  of  a  pur- 
chaser under  the  Statute  of  27  Elizabeth,  without 
defeating  the  interest  of  persons  who  are  claiming 
under  the  settlement  which  is  then  entered  into.  The 
interests  are  so  mixed  up  together  that  you  cannot 
unravel  them,  and  the  validity  of  one  set  saves  the 
possible  invalidity  of  the  other  set.  That  I  believe  to 
be  the  true  solution.  Be  that  as  it  may,  I  do  not 
think  that  there  is  any  case— certainly  not  the  case  in 
the  Exchequer  Chamber  of  Clarke  v.  Wright— which 
is  adverse  to  the  children  of  the  first  marriage,  or 
illegitimate  children  either,  being  treated  as  volun- 
teers. Whether  the  settlement  is  to  be  defeated  by  a 
purchaser  under  the  Statute  of  27  Elizabeth  is  another 
matter,  and  as  to  that  question,  if  it  arises,  the  obser- 
vations I  have  made  will  have  no  effect. 

We  must  look  at  this  matter,  I  think,  apart  from 
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all  technicalities  of  the  statutes.  We  have  got  to  con* 
strue  now  an  Act  applicable  to  the  whole  of  the 
United  Kingdom ;  it  is  applicable  to  volunteers.  The 
whole  question  we  have  to  consider  is :  What  is  a 
volunteer?  Having  regard  to  the  general  under- 
standing of  what  is  meant  by  that  expression,  I  am 
of  opinion  that  these  children  are  volunteers  and  are 
liable  to  account  duty. 

Lopes,  L.J. — This  is  a  matter  with  regard  to 
voluntary  settlements  and  volunteers,  on  which  I 
need  scarcely  say  I  am  not  so  familiar  as  my  learned 
brethren.  I  shall  be  satisfied,  therefore,  to  express 
very  shortly  the  conclusion  at  which  I  have  arrived. 
The  question  we  have  to  decide  is  whether  the  child- 
ren of  Mrs.  Smith  by  a  former  husband  are  volunteers 
within  the  meaning  of  the  Inland  Revenue  Acts  which 
have  been  referred  to.  The  question  is  really  almost 
academic,  as  in  the  Act  of  last  year  which  has  been 
substituted  for  the  Acts  with  which  we  are 
now  dealing,  the  expression  volunteer  does  not 
occur. 

The  conclusion  I  have  arrived  at,  after  carefully 
considering  the  arguments  and  the  cases  which  have 
been  cited  to  us,  is  that  the  consideration  of  marriage 
only  extends  to  the  husband  and  wife  and  the  issue 
of  that  particular  marriage,  and  does  not  extend  to 
any  one  else.  Therefore,  in  effect,  all  but  the 
husband  and  wife  and  their  issue  are  volunteers. 

Now,  in  order  to  determine  the  meaning  of  the 
word  volunteers,  many  cases  have  been  cited  to  us, 
particularly  the  case  of  Newstead  v  Searles.  It  is  to 
be  observed  that  that  case  was  a  decision  in  respect 
of  the  statute  of  27  Elizabeth.  Another  case  upon 
which  great  reliance  was  placed  by  the  respondents 
was  Clarke  v.  Wright,  and  that,  again,  was  a  decision 
upon  the  same  statute.  Certainly  I  should  have 
great  difficulty  indeed  in  getting  over  the  effect  of 
those  decisions  if  it  had  not  been  for  what  was  said 
by  Lord  Selborne  in  two  cases  to  which  reference  has 
been  made,  namely,  Mackie  v.  Herbertson  in  the  House 
of  Lords,  and  Be  Mestre  v.  West  in  the  Privy  Council. 
It  appears  to  me  that  Lord  Selborne  in  those  two 
cases  has  given  a  satisfactory  explanation  of  the  case 
of  Newstead  v.  Searles.  He  accounts  for  the  decision 
there,  by  saying  that  in  that  case  the  limitations  with 
regard  to  the  children  of  the  former  marriage  and  the 
children  of  the  second  marriage  were  so  complicated 
and  mixed  up,  and  were  so  much  dealt  with  as  a 
class,  that  it  was  quite  impossible  to  give  effect  to  the 
limitations  in  favour  of  the  one  without  giving  effect 
to  the  limitations  in  favour  of  the  other.  That  I  felt 
at  one  time  might  be  said  to  be  a  mere  dictum,  and 
outside  the  cases  in  question.  There  is  some  founda- 
tion for  that  observation.  But  when  I  come  to  look 
carefully  at  the  judgment  of  Lord  Hardwicke  in 
Newstead  v.  Searles  I  find  expressions  by  him  which 
to  my  mind  give  colour  to  the  explanation  put  upon 
that  case  by  Lord  Selborne.  I  think,  therefore,  that 
that  gets  rid  of  the  difficulty  which  certainly  im- 
pressed me  for  a  long  time,  arising  through  the  deci- 
sion of  Newstead  v.  Searles  in  particular,  and  also  of 
Clarke  v.  Wright 

But  then  there  was  another  case  cited  to  us,  upon 
which  much  reliance  was  placed,  and  I  do  not  won- 
der at  it.  That  was  the  case  of  Gale  v.  Gale,  a  deci- 
sion of  Fry,  J.,  that  appeared  to  me  to  be  the  strong- 
est case  that  the  respondents  had  to  rely  upon.  But, 
when  that  case  is  carefully  analysed,  it  appears  to 
me  that  it  does  not  in  any  way  pi-event  us  putting  the 
construction  upon  the  word  volunteer  that  we  propose 
to  put.  I  find  in  that  case  that  Fry,  J.,  says  that 
the  children  are  volunteers,  but  that  they  come  with- 
in an  exception  in  favour  of  volunteers,  and  that, 
although  volunteers,  they  are  entitled,  on  the  ground 


of  that  exception,  to  enforce  performance  of  the  cove- 
nant contained  in  the  marriage  settlement  against 
persons  claiming  under  the  will  of  the  settlor. 

In  the  result,  therefore,  I  have  arrived  at  the  con- 
clusion that  the  Crown  are  entitled  to  succeed,  tnd 
that  this  appeal  ought  to  be  allowed. 

Kay,  L.  J. — The  question  that  we  have  to  deter 
mine  is,  What  is  the  meaning  of  the  words  "  volun- 
tary disposition  "  in  the  Customs  and  Inland  Revenue 
Aot  of  1881,  and  the  word  "  volunteer"  in  the  Cus- 
toms and  Inland  Revenue  Aot  of  1839  ?  That  ques- 
tion depends  upon  what  was  the  accepted  meaning  of 
those  words  at  law  and  in  equity  at  the  time  when 
those  statutes  were  respectively  passed. 

Now,  with  regard  to  the  claim  in  this  case,  it  is  a 
olaiin  for  account  duty  under  these  Inland  Reran* 
Acts  upon  provisions  made  in  an  ante-nuptial  mar- 
riage settlement.  There  is  a  declaration  of  trust, 
without  the  interposition  of  any  life  estate,  in  favour 
of  the  children  of  the  lady  by  a  former  marriage. 
The  question  is  whether  those  provisions,  matt 
directly  in  favour  of  the  children  of  the  former 
marriage,  come  within  either  of  the  two  sections 
which  Lindley,  L.J.,  has  read.  Now,  they  do  not 
come  within  section  38  (2)  (c)  of  the  Act  of  1881,  or 
section  11  of  the  Act  of  1889,  because  those  sections 
seem  to  be  confined  to  the  case  of  a  settlement  m 
which  there  is  a  previous  life  interest  given. 

It  has  been  argued  by  the  respondents'  counsel 
that  the  other  clause  of  sub-section  (2)  of  section  38 
of  the  Aot  of  1881-^eeotion  38,  sab-section  (2)  (a)- 
does  not  apply,  because  these  dispositions  being  con- 
tained in  an  ante-nuptial  settlement,  which,  of  course, 
was  a  settlement  between  the  husband  and  wife  for 
ample  value,  cannot  be  considered  a  voluntary  dis- 
position. I  confess  that  I  am  quite  unable  to  Mow 
that  argument. 

Clause  (c)  of  sub-section  (2)  applies  to  voluntary 
settlements  in  which  there  was  a  previous  life  interest 
given  to  one  of  the  settlors.  But  clause  (a)  of 
the  same  sub-section  applies  to  any  voluntary  dis- 
position whatever.  It  does  not  say  whether  it  is 
in  a  settlement  or  not;  but  it  may  be  that  it 
involves  a  voluntary  disposition  in  a 
which  there  is  no  previous  life  interest  given, ' 
it  contemplates  that  a  voluntary  disposition  nay 
be  made,  amongst  other  things,  by  a  declare  tins 
of  trust  It  does  not  say  by  a  verbal  declaration  of 
trust  only,  which  would  not  be  applicable  insosne 
cases.  It  must  be  taken  to  mean  a  declaration  of 
trust,  whether  contained  in  the  settlement  oar  a  verbal 
declaration  of  trust.  Here  we  have  distinctly  a 
declaration  of  trust  in  the  settlement,  which  settle- 
ment, as  between  the  settlors,  was  for  valuable  oon- 
rideration  enough,  but  which  settlement,  as  to  thaw 
provisions  which  I  am  now  considering,  was  a  settle- 
ment in  favour  of  the  children  of  the  lady  by  a 
former  marriage,  and  those  children  clearly  did  not 
come  within  the  marriage  consideration  in  that  par- 
ticular settlement.  Now,  the  question  is,  whether 
they  were  volunteers  or  not  at  the  time  that  that  Ad 
was  passed. 

The  other  question  arises  under  the  other  dans*  (c) 
of  sub-section  (2),  and  relates  to  what  is,  in  effect,  a 
limitation  after  a  previous  life  interest  to  the  settlors, 
or  one  of  them,  in  favour  of  the  same  class  of  persons 
in  the  events  which  have  happened— namely,  the 
children  of  the  lady  by  a  former  marriage.  Are  tkey 
or  are  they  not  volunteers  P  That  is  the  question 
which  we  have  to  decide.  Were  they,  or  were  they 
not,  within  the  meaning  of  the  words  "volunteer or 
voluntary  disposition"  at  the  time  when  that  Act 
waa  passed  P 
Primd  facie,  persons  to  whom  property  is 
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directly  or  by  way  of  remainder  in  an  ante-nuptial 
settlement,  who  are  not  the  husband,  wife,  or  issue  of 
the  marriage,  are  not  within  the  marriage  considera- 
tion ;  and  although  the  limitation  to  them  is  in  the 
settlement  which,  as  between  the  settlors,  contains 
the  most  valuable  consideration  imaginable — that  of 
marriage — nevertheless  for  some  purposes,  if  not  for 
all  purposes,  they  are  to  be  treated  as  volunteers. 
Undoubtedly,    primd   facie,    that   would   apply   to 
children  of  either  of  the  settlors  by  a  former  mar- 
riage ;  and  the  course  of  the  decisions  shows  that  it 
would  certainly  apply  to  children  of  the  husband 
by  a  former  marriage,  and  that  the  husband  could 
not  include  his  own  children  by  a  former  marriage 
in  the  limitation,  so  as  to  make  them  other  than 
volunteers.     They  still  would  be  volunteers.     But 
it  is  said  that  there  is  an  exception  in  the   case 
of  children    of   the    wife   or    intended   wife   by  a 
former  marriage,  and  that  if  they  are  included  in  the 
settlement  they  are  not  volunteers.  Well,  judges  have 
again  and  again  remarked  upon  that  as  being  a  very 
extraordinary  exception,  and  have  doubted  it  and  felt 
great  difficulty  in  ascertaining  what  the  reason  of  it 
might  be.     But  we  now  have  an  authoritative  ex- 
planation of  the  decision  in  Newstead  v.  Searles  by  one 
of  the  greatest  masters  of  equity  who  has  lived  in 
our  time,  if  not  in  any  time,  the  late  Lord  Selborne, 
and  he,  in  the  case  of  Mackie  v.  Herbertson,  after  a 
careful  consideration  of  all  the  decisions  that  could 
be  brought  to  his  attention  upon  the  point,  and  all 
the  remarks  that  have  been  made  upon  Newstead  v. 
Searles  y  came  to  the  conclusion  to  which  I  am  now 
going  to  refer.      [His  lordship  then  read  extracts 
from  the  judgment  of  Lord  Hardwicke  in  Newstead  v. 
Searles,  and  Lord  Selborne  in  Mackie  v.  Herbertson, 
and  continued : — ]     That  is  a  construction  of  the 
decision  of  Lord  Hardwicke  in  Newstead  v.  Searles 
which  makes  it    perfectly  consistent  with    all    the 
other  oases  on  the  subject  of  volunteers  in  a  mar- 
riage settlement.      According  to  that  the  children 
of  the  wife  by  a  former  marriage  were  volunteers. 
But  because  their  interests  were  so  complicated  and 
mixed  up  with  the  interests  of  the  possible  issue  of  the 
then  contemplated  marriage  that  they  could  not  well 
be  separated,  they  were  treated  as  persons  who  were 
entitled  to  come  to  the  court  to  have  the  articles  of 
settlement    enforced,    and    were    treated   as   being 
brought  in  that  way  within  the  marriage  considera- 
tion, or  at  least  entitled  to  have  the  benefit  of  it. 
Otherwise    the  settlement    would  be    or  might  be 
defeated  even  as  to  the  children  of  the  contemplated 
marriage  who  are  undoubtedly  within  the  marriage 
consideration.    In  the  case  of  Price  v.  Jenkins  the 
point  came  before  Hall,  Y.C.,   before  the  case  of 
Mackie  v.  Herbertson  had  arisen,  and  he  took  the  same 
view  of  Newstead  v.  Searles  and  gave  a  similar  ex- 
planation of  it.    In  1891  the  point  came  before  the 
Privy  Council  in  the  case  of  Be  Mestre  v.    West, 
when    Lord   Selborne   was   sitting  as  one  of   the 
judges  of  that  court,  and   he  again  had  to  con- 
sider the  case  of  Newstead  v.  Searles.    In  the  mean- 
time   the    case    of  In  re  Cameron   and   Wells,    36 
W.  £.  5,  had  come  before  me  and  I  had  had  the 
presumption  to  say  that  the  explanation  given  by 
Lord  selborne  in  Mackie  v.  Herbertson  was  a  very 
ingenious  one,  but  that  I  could  not  quite  reconcile  it 
with  all  the  language  used  by  Lord  Hardwicke  in 
Newstead  v.  Searles.    Lord  Selborne,  in  Be  Mestre  v. 
West*  referred  to  the  case  before  Hall,  V.C.,  of  Price 
r.  Jenkins,  and  also  to  the  case  of  In  re  Cameron  and 
Witts  which  had  come  before  me  in  which  it  was 
attempted  to  extend  the  supposed  doctrine  of  New- 
icad  v.  Searles  to  the  children  of  the  husband  by  a 
brmer  marriage,  and  I  declined  to  carry  it  any 
ortJbcr. 


Now,  we  have  got  those  two  authoritative  explana- 
tions of  the  real  grounds  of  Newstead  v.  Searles  given 
by  no  less  an  authority  than  Lord  Selborne  speaking 
in  the  House  of  Lords,  and  delivering  a  considered 
judgment  in  the  second  case  in  the  Privy  Council. 
Lord  Selborne  gave  those  explanations  after  all  the 
difficulties  that  have  been  suggested  as  to  the  sup- 
posed decision  of  Lord  Hardwicke  in  Newstead  v. 
Searles,  and  after  it  had  been  canvassed  in  the  inter- 
mediate cases  to  which  referenoe  was  made.  Can 
this  court  hesitate  to  accept  that  as  the  true  meaning 
of  the  decision  in  Newstead  v.  Searles  after  an 
authority  of  this  kind?  I  confess  I  cannot  for  a 
moment  doubt  that  if  this  question  should  ever  come 
before  the  House  of  Lords — I  mean  the  question 
of  what  was  the  meaning  and  what  is  in  fact  the 
decision  in  Newsttad  v.  Searles — they  would  follow 
that  which,  by  the  mouth  of  Lord  Selborne  in  Mackie 
v.  Herbertson,  has  been  expressed  in  the  House  of 
Lords  as  being  the  true  meaning  of  that  decision,  and 
by  which  he  abides  when  he  comes  to  give  the  judg- 
ment in  the  Privy  Council  in  Be  Mestre  v.  West.  If 
so,  it  would  be  idle  for  this  court  to  say,  notwith- 
standing what  the  House  of  Lords  has  said  by  the 
mouth  of  Lord  Selborne  in  Mackie  v.  Herbertson,  not- 
withstanding the  further  valuable  construction  given 
by  the  same  judge  and  expressed  in  Be  Mestre  v. 
West,  we  shall  hold  that  Lord  Hardwicke  did  not 
mean  that  which  Lord  Selborne  says  that  he  meant ; 
that  the  decision  was  not,  upon  the  ground  on  which 
Lord  Selborne  puts  it,  but  that  it  was  a  decision  that 
children  of  the  wife  by  a  former  marriage  come  with- 
in the  marriage  consideration  of  a  settlement  made 
upon  a  subsequent  marriage.  For  my  part  I  am  per- 
fectly unable  to  say  that,  after  what  has  taken  place  in 
those  two  cases.  If  so,  this  case  is  completely  deter- 
mined, because  at  the  time  these  Revenue  Acts  were 
passed,  it  was  the  case  that  the  children  of  the  former 
marriage  of  the  intended  wife  were  not  within  the 
marriage  consideration  of  the  settlement  then  to  be 
made,  but  were  volunteers.  That  is  the  word  used 
in  the  second  Act  explaining  clause  (c)  in  the  first 
Act.  The  disposition  in  their  favour  by  the  settle- 
ment was  a  voluntary  disposition  within  the  meaning 
of  clause  (a)  of  sub-section  (2)  of  the  first  Act. 

For  these  reasons,  with  deference  to  the  opinion  of 
the  learned  judges  in  the  court  below,  I  think  that 
tl'eir  decision  ought  to  be  overruled,  and  that  the 
claim  of  the  Crown  is  a  good  one. 

Appeal  allowed. 

Solicitor  for  the  appellant,  The  Solicitor  of  Inland 
Revenue. 

Solicitors  for  the  respondents,  Sherlock  <fe  King,  for 
Blyth,  Norwich. 


ffitgt)  ©ouri  of  Justice. 


July  11,  18,  23. 


Chan.  Div.  \ 
Chitty,  J.  ) 

In  re  Foveatjx's  Estate. 
Cross  v.  London  Anti- Vivisection  Society,  (a.) 

Charity — Charitable  purposes — Intention  to  benefit  the 
community — A  nti-vivisection  societies. 

Institutions  whose  objects  are  lawful  and  intended  to 
benefit  the  community  may  be  charities  although  the 


(a.)    Beported   by   G.    Bowland  Alston,    Esq., 
Barrister-at-Law. 
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achievement  of  their  objects  might  not  in  fact  benefit,  or 
tend  to  benefit,  the  community. 

The  "  Victoria-street  joined  with  the  International 
Society  for  the  Total  Suppression  of  Vivisection "  and 
"  The  London  Anti-  Vivisection  Society,  SackviUe-street " 
are  charities* 

In  exercise  of  a  testamentary  power  of  appointing 
£6,000  for  some  charitable  purpose,  a  testatrix 
appointed  {inter  alia)  a  sum  of  £300  to  "  The  Victoria- 
street  joined  with  the  International  Society  for  the 
Total  Suppression  of  Vivisection,"  "The  London 
Anti- Vivisection  Society,  Sackville-street,"  and  "  The 
Scottish  Society  for  the  Total  Suppression  of  Vivi- 
section, Edinburgh."  The  executors  took  out  a 
summons  to  determine  whether  the  above-mentioned 
societies  were  charities,  making  the  first  two  of  them 
defendants. 

The  Scottish  Society,  being  out  of  the  jurisdiction, 
agreed  to  abide  the  result  of  the  decision. 

FarweU,  Q.C.,  and  W.  Freeman,  for  the  executors, 
stated  the  point. 

W.  D.  Rawlins,  for  the  anti-vivisection  societies. — 
Anti-vivisection  societies  are  charities,  as  their  inten- 
tion is  to  benefit  the  morals  of  the  community: 
In  re  Douglas,  Obert  v.  Barrow,  3d  W.  E.  740,  36 
Ch.  D.  472 ;  In  re  Joy,  Pnrday  v.  Johnson,  37  W.  E. 
Dig.  200,  60  L.  T.  N.  S.  175 ;  Armstrong  v.  Beeves, 
26  L.  B.  It.  325,  39  W.  B.  Dig.  36;  Thornton  v. 
Howe,  10  W.  B.  642,  31  Beav.  14 ;  Income  Tax  Com- 
missioners v.  Pemsel,  [1891]  A.  C.  531,  544,  580; 
University  of  London  v.  Yarrow,  5  W.  B.  29,  543,  1 
De  G.  &  J.  72,  80. 

H.  FeUowes,  for  the  Royal  Free  Hospital  and  other 
charities  entitled  in  default  of  appointment. — The 
English  cases  contain  nothing  but  dicta,  and  the 
decision  in  the  Irish  case  of  Armstrong  v.  Beeves  does 
'not  bind  this  court.  The  Irish  Vice -Chancellor  was 
mistaken  in  thinking  that  In  re  Joy  decided  the 
point ;  and,  as  he  held  there  was  no  perpetuity  in  the 
case  before  him,  the  question  of  chanty  did  not  arise. 
Where  there  is  no  perpetuity  a  gift  to  a  non-charitable 
society  is  good.  Cocks  v.  Manners,  19  W.  B.  1055, 
L.  B.  12  Eq.  574,  585  (apparently  referred  to  in 
In  re  Joy,  60  L.  T.  N.  S.,  at  p.  178,  under  the  name 
of  Cox  v.  Mallow).  To  be  a  charity  there  must  really 
be  some  public  benefit :  Attorney -General  v.  Whor- 
wood,  1  Ves.  Sen.  534 ;  Income  Tax  Commissioners  v. 
Pemsel,  [1891]  A.  0.  531,  583.  Good  intent  does 
not  make  a  purpose  charitable :  per  Lord  Bramwell, 
Ibid.,  564.  Gases  like  Thornton  v.  Howe  and 
Attorney-General  v.  Lawes,  8  Hare,  32,  are  confined  to 
religious  purposes,  and  only  show  that  the  element  of 
religion,  however  foolish  or  grotesque,  makes  a 
charity.  Only  domestic  animals  or  animals  useful  to 
man  can  be  the  objects  of  charity:  In  re  VaUance, 
Seton,  5th  ed.  1141  ;  University  of  London  v.  Yarrow. 
The  dictum  to  the  contrary  in  Marsh  v.  Means,  5 
W.  B.  815,  3  Jur.  N.  S.  790,  is  wrong.  The  infliction 
of  pain  is  not  necessarily  cruelty :  Lewis  v.  Fermor, 
35  W.  B.  378,  18  Q.  B.  D.  532. 

Rawlins,  in  reply. — Thornton  v.  Howe  cannot  be 
distinguished  as  suggested,  as,  apart  from  the  public 
benefit,  a  religious  gift  is  not  charitable :  Cocks  v. 
Manners. 

Cur.  adv.  vult. 

July  23. — Cbttty,  J,  stated  the  facts  and  continued : 
Had  the  testatrix  made  the  gifts  out  of  her  own 
personal  estate  the  gifts  would  have  been  perfectly 
valid.  The  societies  are  lawful  societies.  No  question 
of  perpetuity  would  have  arisen  on  the  terms  of  her 
will  or  from  the  nature  of  the  constitution  of  the  two 
defendant  societies,  or,  indeed,  of  the  Scottish  Society, 


so  far  as  I  am  aware  of  the  nature  of  the  constitution 
of  that  society.  The  object  of  the  two  societies  before 
the  court  is  substantially  the  same— the  total  suppres- 
sion of  the  practice  of  vivisection.  According  to  the 
rules  of  the  Victoria  Society  the  object  is  the  total 
abolition  of  the  practice  of  vivisection  as  defined  in  the 
report  of  the  Royal  Conmiission,  and  the  action  of  the 
society  in  opposing  vivisection  rests  upon  moral 
grounds,  other  considerations  are  to  be  taken  into 
account  subordinate^  only  (rules  1  and  2).  The 
object  of  the  London  Anti- Vivisection  Society  ii 
declared  by  its  rules  to  be  to  secure  the  total  abolition 
of  the  practice  commonly  called  vivisection.  Should 
it  ever  De  desirable,  either  from  its  object  having  been 
attained  or  from  other  reasons,  to  dissolve  the  society, 
its  general  surplus  property  is  to  be  applied  for  the 
benefit  of  the  animal  creation  in  such  manner  as  the 
general  committee  shall  determine  (rules  14,  19). 

In  determining  this  question  of  charity  the  oonrt 
does  not  enter  into  or  pronounoe  any  opinion  on  the 
merits  of  the  controversy  which  subsists  between  the 
supporters  and  opponents  of  the  practice  of  vivisec- 
tion. It  stands  neutral.  Humane  men  and  women 
of  a  high  order  of  intelligence  and  education  are 
found  in  the  ranks  on  either  side.  Stated  broadly, 
one  side  holds  that  the  practice,  under  oarefdly 
guarded  provisions,  although  it  may  inflict  sane 
suffering  on  the  lower  order  of  animals,  is  justifiable 
and  tends  to  promote  the  welfare  of  the  human  nee, 
and  also  of  the  lower  order  of  animals  in  genenL 
They  have  the  Act  of  Parliament  in  their  favour  (39 
&  40  Vict,,  o.  77).  On  the  other  hand,  the  anti-riyi- 
sectionists  hold  that  the  practice  is  wholly  unjattifi- 
able.  The  repeal  of  the  Act  of  Parliament  is  un- 
doubtedly part  of  their  object;  it  is  not,  however, 
confined  to  this,  but  extends  to  the  total  suppreinon 
of  what  the  members  of  the  societies  consider  to  be  a 
cruel  and  immoral  practice.  The  element  of  morality 
and  the  improvement  of  morality  from  their  point 
of  view  must,  I  think,  be  taken  to  be  involved  in 
their  object.  Cases  arise,  such  as  the  present,  in 
which  it  is  not  easy  to  ascertain  whether  a  particnkr 
institution  is  or  is  not  a  charity.  Charity  in  law  ie  a 
highly  technical  term.  The  method  employed  by  the 
court  is  to  consider  the  enumeration  of  charities  in 
the  statute  of  Elizabeth,  bearing  in  mind  tfcattfe 
enumeration  is  not  exhaustive.  Institutions  whose 
objects  are  analogous  to  those  mentioned  m  the 
statute  are  admitted  to  be  charities;  and,  sgno, 
institutions  which  are  analogous  to  those  thmaj 
admitted  by  reported  decisions  are  held  to  be  charities. 
The  pursuit  of  these  analogies  obviously  require! 
caution  and  circumspection.  After  all,  the  ^  best  that 
can  be  done  is  to  consider  each  case  as  it  arises,  upon 
its  own  special  circumstances.  To  be  a  charitvthere 
must  be  some  public  purpose,  something  tending  to 
the  benefit  of  the  community.  The  benefit  in  point 
of  local  area  need  not  extend  to  the  public  at  large; 
a  trust  for  the  benefit  of  the  inhabitants  of  a  par- 
ticular district  will  suffice.  In  The  Income  Tax 
Commissioners  v.  Pemsel,  [1891]  A.  a  581,  1&* 
Maonaghten  (p.  583)  said  that  oharity,  m  **]*£* 
sense,  comprises  four  principal  divisions— l™**  ** 
the  relief  of  poverty ;  trusts  for  the  advanoement  of 
education ;  trusts  for  the  advanoement  of  reijgiflsi; 
and  trusts  for  other  purposes  beneficial  to  thaoos*" 
munity  not  falling  under  any  of  the  preoemyg 
heads.  In  <rr*mi«tng  the  purposes  of  any  particular 
trust  the  oonrt  has  taken  a  liberal  rattier  ***** 
narrow  view  of  the  subject.  Under  the  head  <*J*J 
advancement  of  religion  the  court  has  not  ttfiBiww 
itself  to  the  advanoement  of  the  tenets  of  the  Cfcn» 
as  established  by  law;  it  has  held  tnati_te  tt» 
promotion  of  many  diverse  forms  of  the  ^ 
religion  to  be  valid  charities.    A  strong  * 
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of  this  is  to  be  found  in  Thornton  v.  Howe.  Sir  John 
Bomilly  held  there  that  a  trust  for  the  publication 
of  the  works  of  Joanna  Southcott  was  a  valid 
charity.  He  found  that  her  works  were  not  im- 
moral or  subversive  of  religion,  although  he  found 
in  them  much  that  was  very  foolish,  and,  although 
he  said  that  they  were  in  a  great  measure  inco- 
herent and  confused,  he  considered  that  they  were 
written  with  a  view  to  extend  the  influence  of 
Christianity — i.e.,  the  advancement  of  religion.  This 
was  the  ground  on  which  he  based  his  decision.  He 
did  not  think  that  it  was  incumbent  on  him  to  say 
that  religion  would  in  fact,  or  according  to  his  own 
judgment,  be  advanced.  He  looked  to  the  view  or  pur- 
pose of  the  writer.  Again,  take  the  head  of  relief  of 
poverty.  Dole  charities  were  greatly  in  favour  with 
our  ancestors.  Modern  experience,  regard  being  had 
to  the  increase  of  population,  change  of  residence, 
and  other  altered  circumstances,  has  shown  that  such 
charities  tend  to  pauperize  a  district,  and  are  not 
beneficial ;  and  in  framing  new  schemes,  the  court, 
having  within  the  limits  of  judicial  discretion  to 
express  its  own  views  on  the  question,  sets  itself 
against  this  form  of  charity.  Yet,  undeniably,  a  dole 
charity,  if  created  at  the  present  day,  is  a  valid 
charity. 

I  proceed  to  deal  with  the  authorities  more  particu- 
larly bearing  on  the  present  question.  In  University 
of  London  v.  Yarrow  it  was  held  that  a  bequest  for 
establishing  an  institution  for  investigating,  study- 
ing, and  curing  maladies,  distemper,  and  injuries  to 
which  any  quadrupeds  or  birds  useful  to  man  might 
be  found  subject  was  charitable.  It  was  part  of  the 
testator's  bequest  that  kindness  to  the  animals  com- 
mitted to  the  charge  of  the  superintendent  of  the 
institution  should  be  a  general  principle  of  the  insti- 
tution. Lord  Cranworth  thought  that  by  animals 
or  birds  useful  to  mankind,  domestic  animals  were 
meant ;  but  if  a  more  expansive  meaning  ought  to  be 
attributed,  he  would  not  at  all  say  that  the  charity 
would  be  bad.  In  Marsh  v.  Means,  Wood,  V.C., 
appears  to  have  considered  that  if  the  gift  had  been 
for  supporting  the  objects  and  principles  enunciated 
in  the  prospectus  published  m  "The  Voice  of 
Humanity  "  there  would  have  been  a  good  charity. 
Stated  generally,  the  main  object  was  to  prevent 
cruelty  to  animals,  and  the  animals  intended  to 
be  protected  were  not  merely  domestic  animals. 
In  1 n  re  VaUance  a  society  to  promote  prosecu- 
tion for  cruelty  to  animals  was  deemed  chari- 
table. In  In  re  Douglas,  Obert  v.  Barrow,  Kay, 
J.,  considered  that  gifts  to  the  Royal  Society 
for  the  Prevention  of  Cruelty  to  Animals  and 
the  Society  for  the  Protection  of  Animals  liable 
to  Vivisection  and  to  the  Home  for  Lost  Dogs 
were  all  charitable.  On  the  appeal,  Lindley,  L.  J.,  was 
of  the  same  opinion,  but  he  declined  to  express  any 
opinion,  one  way  or  the  other,  whether  "  The 
International  Society  for  the  Total  Suppression  of 
Vivisection,"  in  its  then  present  shape,  was  as  good 
an  object  for  a  charitable  bequest  as  it  had  been 
before  its  constitution  had  been  altered,  and  Bowen, 
L.J.,  expressly  reserved  this  question  for  future  con- 
sideration. In  In  re  Joy,  Purday  v.  Johnson  there 
was  a  gift  in  favour  of  a  society  which  the  testatrix 
described  as  "  The  Society  for  Suppressing  Cruelty  by 
United  Prayer."  His  decision  was  that  there  was  no 
such  society  in  existence  at  the  time  of  the  testatrix's 
death ;  that,  in  substance,  the  lady  herself  was  the 
society,  if  it  ever  existed;  and  that  the  society, 
assuming  that  it  continued  to  exist  until  her  death  at 
all  events,  died  with  her ;  and  that  no  general  chari- 
table intent  was  manifested.  The  question  whether 
an  anti-vivisection  society  was  a  charity  was  cus- 
hat not  decided*    In  Armstrong  v.  Beeves  the 


Vice-Chancellor  of  Ireland  held  that  legacies  to  two 
societies,  the  objects  of  which  were  the  suppression 
of  vivisection,  were  charitable  legacies.  In  oppo- 
sition to  the  claim  of  the  defendant  societies,  it  was 
argued  in  the  present  case  that  the  Vice-Chancellor 
took  an  erroneous  view  of  the  effect  of  the  authori- 
ties he  referred  to;  but,  however  this  may  be,  the 
Vice-Chancellor  clearly  expressed  his  own  opinion  on 
the  subject  apart  from  In  re  Joy,  Purday  v.  Johnson, 
and  In  re  Douglas,  Obert  v.  Barrow.  Again,  it 
was  in  the  present  case  urged  that,  having  de- 
cided that  there  was  no  perpetuity,  it  became  un- 
necessary for  the  Vice-Chancellor  to  consider  the 
question  of  charity.  But  the  Vice-Chancellor 
considered  this  question  on  the  assumption  that 
there  was  a  perpetuity,  and  the  conclusion  at  which 
he  arrived  cannot  be  treated  as  a  mere  dictum; 
it  was  part  of  his  decision.  Now,  although  his 
judgment  does  not  bind  me  as  an  authority,  still  I 
ought  to  treat  it  with  the  respect  due  to  the  learned 
Vice-Chancellor  of  Ireland.  In  Tlie  Income  Tax 
Commissioners  v.  Pemsel,  Lord^  Halsbury,  L.C., 
refers  to  the  purposes  of  anti-vivisection  societies  as 
being  comprehended  in  England  within  the  term 
"  charitable  purposes"  (see  p.  550}. 

The  result  appears  to  me  to  be  this :  There  is 
a  balance  of  judicial  opinion  in  favour  of  the 
defendant  societies  being  considered  charities ;  there 
is  no  express  authority  to  the  contrary.  On  prin- 
ciple, if  a  society  for  the  prevention  of  cruelty  to 
animals  is  a  charitable  .society,  it  would  seem  to 
follow  that  an  institution  for  the  prevention  of  a 
particular  form  of  cruelty  to  animals  is  also  charitable. 
The  mere  infliction  of  pain  is  not  necessarily,  cruelty ; 
into  the  question  of  what  is  cruelty  the  moral  element 
largely  enters  {Lewis  v.  Fermor).  It  may  be  truly 
said  that  the  infliction  of  justifiable  pain  is  not  cruelty. 
The  question  of  what  is  and  what  is  not  justifiable,  is 
a  question  of  morals,  on  which  men's  minds  may 
reasonably  differ  and  do  in  fact  differ.  Cruelty  is 
degrading  to  man ;  and  a  society  for  the  suppression 
of  cruelty  to  the  lower  animals,  whether  domestic  or 
not,  has  for  its  object,  not  merely  the  protection  of 
the  *Tmn*l«  themselves,  but  the  advancement  of 
morals  and  education  among  men.  The  purpose  of 
these  societies,  whether  they  are  right  or  wrong  in 
the  opinions  they  hold,  is  charitable  in  the  legal  sense 
of  the  term.  The  intention  is  to  benefit  the  com- 
munity ;  whether,  if  they  achieved  their  object,  the 
community  would  in  fact  be  benefited  is  a  question 
on  which  I  think  the  court  is  not  required  to  express 
an  opinion.  The  defendant  societies  may  be  near  the 
border  line,  but  I  think  they  are  charities. 

Solicitors,  King  &  McMillin;  F.  Cotton;  Hyde, 
Tandy,  Mahon,  <fc  Sayer. 


Q.  B.  Div.  ) 

(Lord  Russell  of  Eillowen,  C. J.,  |  May  20,  22. 

and  Charles,  J.)  ) 

Badley  v.  Cucxfield  Union  Rural  District 
Council,  (a.) 

Local  government — Bye-laws — New  building — Wall 
partly  combustible  and  partly  incombustible — Wooden 
frame  covered  with  corrugated  iron — Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55),  s.  158. 

By  one  of  the  bye-laws  made  by  a  rural  sanitary 
authority  in  pursuance  of  section  158  of  the  Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  it  was  provided 

(a.)  Reported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 
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that  "  every  person  who  shaU  erect  a  new  building  shall 
cause  such  building  to  be  enclosed  with  walls  constructed 
of  good  bricks,  stone,  or  other  hard  and  incombustibh 
materials,  properly  bonded  and  solidly  put  together  with 
good  mortar    .     .     .     or  good  cement    .     .     ." 

Held,  that  a  sanatorium,  the  walls  of  which  were 
constructed  of  a  framework  of  wooden  upright  and 
horizontal  posts  and  rails,  with  sheets  of  corrugated 
galvanized  iron  one-thirty-second  of  an  inch  in  thickness, 
with  a  layer  of  felt  inside  three-sixteenths  of  an  inch  in 
thickness  fixed  to  the  outside  of  such  framework,  the 
inside  of  which  was  lined  with  matchboarding,  was  not 
a  building  enclosed  with  walls  constructed  of  hard  and 
incombustible  materials,  and  was  an  offence  against  such 
bye-law. 

This  was  a  case  stated  by  consent  for  the  opinion 
of  the  court  under  order  34  of  the  Bales  of  the 
Supreme  Court. 

The  facts  of  the  oase  as  set  out  in  the  stated  case 
are  as  follows : 

The  plaintiff  was  the  lessee  for  a  term  of  years  of  a 
house  known  as  "Bedales,"  and  grounds  adjoining, 
situate  at  Lindfield,  in  the  defendants'  district, 
which  he  used  as  a  boarding  school  for  young 
gentlemen. 

By  an  order  of  the  Local  Government  Board, 
dated  the  11th  day  of  October,  1882,  and  made  in 
pursuance  of  section  276  of  the  Public  Health  Act, 
1875,  the  provisions  of  sections  157  and  158  of  that 
Act,  in  force  in  urban  districts,  were  declared  to  be 
in  force  in  that  portion  of  the  defendants'  district  in 
which  the  plaintiff's  premises  were  situate.  In  pur- 
suance of  the  last-mentioned  section  and  of  the  said 
order,  the  defendants'  predecessors,  the  Cuckfield 
Union  Rural  Sanitary  Authority,  made  certain  bye- 
laws,  which  were  duly  allowed  by  the  Local  Govern- 
ment Board  and  were  still  in  force  in  the  said  portion 
of  the  defendants'  district,  and  were  to  be  taken  as 
part  of  this  oase. 

On  the  21st  of  January,  1895,  the  plaintiff,  desiring 
to  construct  a  sanatorium  in  connection  with  his 
school,  caused  to  be  sent  by  his  surveyor  to  the  sur- 
veyor of  the  defendants,  under  bye-law  92,  the  notice 
following : — 

"  Sir, — I  send  plan  of  a  proposed  sanatorium  pro- 
posed to  be  built  at  "  Bedales,"  in  connection  with  the 
school,  to  be  put  on  a  brick  foundation,  cement  concrete 
floor8,concrete  under  all  wood  floors,  galvanized  iron 
outside  and  boarded  inside,  with  iron  roof,  which  I 
trust  will  be  correct." 

The  defendants  signified  their  disapproval  of  the 
intended  building  by  notice  in  writing  signed  by  their 
surveyor. 

The  plaintiff,  notwithstanding  such  disapproval, 
commenced  to  put  up  the  sanatorium  with  sheets  of 
corrugated  galvanized  iron,  one-thirty-second  of  an 
inch  in  thickness,  with  a  layer  of  felt  inside  three- 
sixteenths  of  an  inch  in  thickness,  fixed  to  the  outside 
of  a  framework  of  wooden  upright  and  horizontal 
posts  and  rails,  the  sheets  being  fixed  to  each  other 
where  they  joined  by  rivits  or  other  metal  fastenings. 
To  the  inside  of  the  said  framework  was  fixed  a 
lining  of  wood  matchboarding  five-eighths  of  an  inch 
in  thickness,  which  immediately  enclosed  the  room 
and  was  separated  from  the  felt  layer  by  a  hollow 
space  of  four  and  a  half  inches  being  the  thickness  of 
tneposts  and  rails  aforesaid. 

The  defendants  duly  gave  him  notice,  under  bye- 
law  99,  to  remove  and  pull  down  the  work,  and,  in 
default  of  his  doing  so,  were  proceeding  to  remove 
and  pull  down  the  same,  when  this  action  was  com- 
menced. It  was  thereupon  agreed  that  a  oase  should 
be  stated,  and  that  the  plaintiff  should  not  prosecute 
the  work  nor  the  defendants  pull  down  what  had 


already  been  erected  until  the  decision  of  the  court 
should  be  obtained. 

It  was  admitted  by  the  defendants  for  the  pnrpnas 
of  the  case  that  all  proper  notices,  plans,  sections,  and 
descriptions  of  materials  had  been  given  and  deposited, 
and  that,  save  in  respect  of  the  materials  of  which  the 
walls  were  to  be  composed  and  the  thickness  thereof, 
the  proposed  building  would  not  infringe  any  of  the 
said  bye-laws. 

It  was  admitted  by  the  plaintiff  that  he  waived 
his  right  under  bye-law  99  to  have  an  opportunity 
of  showing  cause  why  the  said  work  should  not  be 
removed. 

It  was  contended  by  the  defendants  that  the  effect 
of  bye-laws  No*.  11  and  19,  or  one  of  them,  if  to 
forbid  the  erection  of  buildings  with  walls  of 
galvanized  iron  only  or  of  galvanized  iron  boarded 
inside. 

It  was  contended  by  the  plaintiff  that  such  bye- 
laws  only  regulate  the  quality  of  and  manner  of 
employing  the  materials  there  specified  in  walls  pro- 
posed to  be  built  in  the  ordinary  way  where  some 
such  materials  must  be  used,  and  do  not  apply  to  ox 
forbid  the  erection  of  walls  of  totally  different 
materials  and  structure. 

The  questions  for  the  court  were — 

(1)  Whether  the  defendants'  bye-laws  prohibit  the 
erection  of  the  plaintiff's  said  proposed  building? 
and  if  so 

(2)  Whether  such  bye-laws  are  to  that  extent  un- 
reasonable and  bad  ? 

The  bye-laws  of  the  Cuckfield  Union  which  apply 
to  this  case  are  set  out  in  the  judgment  of  the  court 

Bowlatt,  for  the  plaintiff.— The  regulations  an 
applicable  only  to  masonry,  and  would  be  unreiioB- 
able  if  they  could  be  applied  to  the  building  in  thk 
case.  This  is  not  a  prohibited  building  within  tat 
bye-laws. 

Alexander  Glen,  for  the  defendants. — A  mixed  vsfl 
partly  combustible  and  partly  incombustible  cone 
within  the  meaning  of  a  combustible  wall.  The 
walls  of  the  building  must  be  constructed  whoflyof 
incombustible  materials,  otherwise  it  contwwnaj 
bye-law  11 :  Payne  v.  Wright,  40  W.  B.  191 ;  [1«*J 
1  Q.  B.  104;  Eibbert  v.  Acton  Local  Board,  5  Ihnei 
L.  B.  274 ;  Stevens  v.  Oourley,  8  W.  B.  85,  29  L.  J. 
C.  P.  1. 

Our.  adv.  vA 

May  22. — The  following  reserved  judgment  m 
delivered  by 

Lord  Russbll  OP  KlLLOwm,  C  .J. — In  thii  on* 
which  was  argued  two  or  three  days  ago,  a  panting 
question  arose  upon  the  construction  of  the  bys-law 
made  by  the  Guardians  of  the  Poor  of  the  CookfieM 
Union,  in  the  County  of  Sussex,  which  bye-ias» 
relate  to  new  streets  and  new  buildings,  ana  fas* 
been  approved  of  by  the  Local  Government  Board  at 
far  back  as  November,  1883,  and  appear  to  have  best 
in  operation  since  that  time.  The  question  arose  a 
this  way :  The  plaintiff,  W.  Badley,  having  eertaii 
property  within  the  area  over  which  the  jiirisffiots* 
of  this  authority  exists,  was  minded  to  erect  a  ama- 
torium  in  connection  with  other  property  of  hm\ 
known  as  "  Bedales,"  and,  being  so  minded  to  erect  ffesi 
sanatorium,  he,  on  the  21st  of  January,  1895,  writ* 
to  the  local  authority,  the  defendants,  stating  that  at 
sends  a  plan  of  the  sanatorium  "  proposed  to  he  bait 
at  "Bedales"  in  connection  with  the  school,  tobepnton  . 
a  brick  foundation,  cement  concrete  floors,  galiaiiiaw 
iron  outside,  and  boarded  inside  with  iron  roof,  whiofc 
I  trust  will  be  correct."  It  was  not  found  to  to 
correct  aocording  to  the  view  of  the  local  authority 
and,  accordingly,  they  signified  their  disapproval,  ssa 
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forbad  the  erection.  The  question  really  is  whether 
they  were  justified  in  so  forbidding.  That  turns  on 
the  true  construction  to  be  placed  upon  certain  of 
these  bye-laws. 

I  have  to  make  one  general  preliminary  observa- 
tion—knowing how  very  common  it  is  to  erect  build- 
ings for  various  purposes,  including,  I  think,  buildings 
in  which  persons  are  intended  to  reside,  composed 
mainly,  so  far  as  the  external  parts  are  concerned, 
of  iron— namely,  that  it  is,  to  say  the  least  of  it,  very 
remarkable  that  there  is  no  set  of  provisions  specifically 
addressed  to  that  class  of  construction.     We  have  to 
aee  whether  or  not  any  of  these  rules  do  in  point  of 
fact  cover  the  case  in  question,  because,  although  they 
may  not  be  intended  specifically  to  apply  to  them, 
yet  if  the  fair  construction  of  them  is  to  prohibit 
the  construction  of  such  buildings  as  the  one  here  in 
question,  effect  must  be  given  to  that  prohibition. 
The  first  rule  important  to  call  attention  to  is  rule  2 
which  is  headed  "  Exempted  Buildings,"  that  is  to 
say,   the  enumeration   of  a  considerable   class    of 
buildings  to  which  the  rules  have  no  application. 
Amongst  them,  for  instance,  under  the  letter  "h" 
are  buildings  erected  and  used,  or  intended  to  be 
erected  and  used,  exclusively  for  the  purpose  of  a 
plant-house,  orchard-house,   vinery,   summer-house, 
poultry-house,  or  aviary"  with  certain  other  addi- 
tions;  then,   under  sub-head   (*),   "  Any  buildings 
which  shall  not  exceed  in  height  30ft.,  as  measured 
from  the  footings  of  the  walls,  and  shall  not  exceed 
in  extent  125,000  cubic  feet,  and  shall  not  be  a  public 
building,  and  shall  not  be  constructed  or  adapted  to 
be  used  either  wholly  or  partly  for  human  habitation, 
or  as  a  place  of  habitual  employment."    Then  (;'), 
"  Any  building  which  shall  exceed  in  height  thirty 
feet " — with  certain  limitations  as  to  cubical  contents 
— "and  shall  not  be  constructed  or  adapted  to  be 
nsed  either  wholly  or  partly  for  human  habitation, 
or  as  a  place  of  habitual  employment."    So  there  is  a 
large  class  of  buildings  entirely  excluded  which  may 
be  and  frequently  are  made  of  iron. 

Then  we  come  to  the  11th  bye-law,  which  is  the 
one  which,  I  think,  is  most  important  in  this  case. 
It  provides:  "Every  person  who  shall  erect  a  new 
building  shall  cause  such  building  to  be  enclosed  with 
vails  constructed  of  good  bricks,  stone  or  other  hard 
md  incombustible  materials  properly  bonded  and 
jolidly  put  together."  I  pause  there  for  one  moment. 
What  follows  in  explanation  of  the  proper  bonding 
md  solidly  putting  together  very  clearly  applies  to 
>mldings  of  stone  or  of  brick,  and  has  no  proper 
application  to  the  case  of  an  iron  building  at  all ;  but 
re  think  that  the  latter  part  must  be  read  after  the 
rords  "  solidly  put  together,"  so  as  to  make  it  run 
bat  in  the  case  where  it  is  of  bricks  or  of  stone  then 
tie  bonding  and  the  solidly  putting  together  is  to  be 
one  by  means  of  mortar  ana  cement — cement  mixed 
ith  sand  or  otherwise,  as  the  case  may  be— and  I 
link  that  was  suggested  by  the  learned  counsel  on 
ie  part  of  the  plaintiff  as  the  proper  reading  of  that 
lotion,  and  with  that  we  agree,  we  have,  therefore, 
►  ask  whether  the  earlier  part  does  or  does  not  con- 
in  a  provision  which  applies  to  this  case,  and  a  pro- 
■ion  which  is  not  complied  with  in  the  plans,  and 
•  forth,  of  the  intended  building.  Now  to  begin 
ith,  this  is  not  constructed  of  good  bricks  or  stone, 
rt  the  rule  contemplates  that  the  walls  shall  be,  or 
ay  be,  of  some  other  hard  and  incombustible 
iteriaL  Now,  concrete  would  be  such  a  material, 
e  think  also  that  iron  would  be  such  a  material — 
it  is  to  say,  it  would  be  a  hard  and  incombustible 
KteriaL 

KFow  take  this  building.  The  first  question  We 
re  to  ask  ourselves  is :  Is  the  building,  which  is 
mitted  to  be  a  new  building,  and  which  is  admitted 


also  to  be  a  building  intended  for  the  residence  of 
human  beings,  enclosed,  first  of  all,  by  walls  at  all ; 
and,  in  the  next  place,  is  it  enclosed  by  a  wall  of 
hard  and  incombustible  material  P  I  suppose  I  must 
assume  that  it  is  enclosed  by  a  wall.  The  more 
important  question  is,  What  is  the  wall  ?  That  leads 
to  another  question,  What  is  a  wall  P  I  am  not  going 
to  give  anything  like  an  exhaustive  definition  of  what 
is  a  wall,  but  I  suppose  it  would  be  admitted  that  a 
wall,  properly  so  called,  must  at  least  be  something 
that  will  stand  by  itself.  Well,  if  so,  it  clearly  cannot 
be  that  the  galvanised  iron,  whioh  is  the  only  hard 
and  incombustible  material  in  this  case,  will  satisfy 
that  enquiry.  I  now  come  to  what  is  the  actual 
construction  of  this  wall,  and  I  take  the  description 
of  its  construction,  not  beginning  at  the  outside  or  at 
the  inside,  but  taking  it  in  the  way  in  which  it  would 
be  actually  constructed  in  the  order  of  time.  Now 
the  way  it  would  be  constructed  in  the  order  of  time 
is  this — that  there  would  be  upright  posts  of  a  certain 
amount  of  strength  and  solidity;  to  those  wooden 
posts  would  be  attached  wooden  frames;  to  those 
wooden  frames  would  be  fastened  externally  what  my 
learned  brother,  in  the  course  of  the  arguments,  called 
a  "  skin  of  galvanised  iron  " — corrugated  iron — one- 
thirty-second  of  an  inch  in  thickness,  with  a  series  of 
plates,  which  plates  would  be  rivetted  together  at  the 
point  of  junction.  Then  we  should  have  got  the  up- 
right posts,  the  framing  annexed  to  those  upright 
posts,  and  the  outer  skin,  one-thirty-second  of  an 
inch,  nailed  to  that  frame  and  to  those  posts.  Then, 
inside,  we  should  have  a  hollow  space  between  that 
outer  skin  and  the  internal  covering,  to  which  I  will 
presently  refer.  In  that  space  it  was  proposed  to  put 
a  certain  thickness  of  felt,  a  combustible  material, 
and  inside  that  again  a  match-boarding,  and  so  the 
so-called  wall  would  be  complete. 

Now,  what  is  the  wall?  I  have  given  one  reason, 
sufficient,  I  think,  to  show  that  the  one-thirty-seoond 
of  an  inch  of  the  only  non-combustible  material — 
namely,  iron — cannot  be  called  a  wall,  and  I  think, 
for  the  purposes  of  this  case,  we  must  regard  the 
wall  as  made  up,  at  least,  of  the  wooden  posts,  the 
wooden  frame,  and  the  external  skin  or  coating  of 
corrugated  iron.  Can  we  say,  therefore,  assuming 
that  this  rule  applies,  as  we  hold  that  it  does, 
that  this  can  be  said  to  have  been  a  wall  of  incom- 
bustible material  P  I  think  most  distinctly  not.  The 
case  is  still  stronger,  of  course,  if  you  regard  the 
match-boarding,  which  would  give  some  slight  sup- 
port, and  if  you  regard  the  felt  as  part  of  the  wall. 
Regarding  the  wall  as  composed  of  wooden  posts 
and  the  corrugated  iron  attached  to  them,  we  think 
it  is  not  a  wall  composed  of  hard  and  incombustible 
material,  and  therefore  we  think  it  an  offence  against 
this  rule,  and  that  it  cannot  be  permitted. 

We  have  been  referred  to  some  other  rules  to  which 
it  is  not  necessary,  I  think,  that  I  should  make  any 
reference — the  19th  rule  for  instance  was  referred  to 
— but  the  learned  counsel  for  the  plaintiff  has  certainly 
quite  satisfied  me,  speaking  for  myself,  that  that  was 
intended  to  refer  to  walls  made  either  by  bricks  or  of 
mortar,  or  of  blocks  of  concrete,  or  matters  of  that 
kind  intended  to  be  laid  horizontally,  and,  therefore, 
has  no  application  to  the  present  case. 

On  this  ground,  therefore,  we  think  this  is  a  build- 
ing that  does  offend  against  these  rules,  and  cannot 
be  permitted. 

Charles,  J. — I  am  entirely  of  the  same  opinion. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiff,  Withers  &  Withers. 

Solicitors  for  the  defendants,  C.  if.  Waugh. 
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Beg.  v.  Commissioners  fob  Taxes  of  the  Barn- 
staple Division  of  Essex,  (a.) 

Tithe — Income  tax  assessment  for  occupation  of  land — 
Reduction  by  commissioners — Eight  of  the  owner  of 
the  tithe  rent-charge  to  appeal — Income  Tax  Act,  1853 
(16  &  17  Vict.  c.  34),  Schedule  B— Tithe  Act,  1891 
(54  &  55  Vict.  c.  8),  a.  8,  subsections  1,  3— Taxes 
Management  Act,  1880  (43  &  44  Vict.  c.  19),  s.  57, 
subsection  10. 

Where  an  owner  and  occupier  of  lands  subject  to  a 
tithe  rent-charge  successfully  appeals  to  the  commissioners 
for  a  reduction  of  the  assessment  made  by  the  surveyor 
under  Schedule  B  of  the  Income  Tax  Act,  1853,  the 
owner  of  the  tithe  charge  has  a  right  of  appeal  to  the 
commissioners  by  section  8,  sub' section  3,  of  the  Tithe 
Act,  1891,  if  the  assessment  made  by  the  surveyor  has, 
on  appeal,  been  reduced  by  them  to  such  an  extent  that 
the  tithe  charge  exceeds  two-thirds  of  the  annual  value  of 
the  land  as  ascertained  by  the  assessment,  in  consequence 
of  which  reduction  so  much  of  the  tithe  rent-charge  as  is 
equal  to  the  excess,  ceases  to  be  recoverable  from  the  occu- 
pier under  section  8,  sub-section  (1). 

This  was  a  motion  showing  cause  against  a  rule 
nisi  for  a  mandamus  to  the  Commissioners  for  General 
Purposes  under  the  Income  Tax  Aots  for  the  Barn- 
staple Division  of  the  county  of  Essex,  directing 
them  to  hear  and  determine  an  appeal  of  the  Eev. 
E.  P.  Gibson,  rector  of  the  parish  of  St.  Bamsden 
Bellhouse  against  an  assessment  under  schedule  B  of 
the  Income  Tax  Act,  1853,  of  lands  in  the  ownership 
and  occupation  of  Mr.  Helsham  Jones,  in  that 
parish. 

The  facts  were  these.  The  Bev.  E.  P.  Gibson,  as 
rector  of  the  said  parish,  was  entitled  to  the  tithe 
rent-charge  on  lands  in  the  said  parish ;  and  Mr. 
Helsham  Jones  was  the  owner  and  occupier  of  two 
farms  in  said  parish  containing  some  350  acres,  the 
tithe  rent-charge  on  which  amounted  to  about  £70. 
In  October,  1894,  Jones  appealed  to  the  Income 
Tax  Commissioners  for  his  district  against  the  assess- 
ment of  the  lands  in  question,  which  was  then 
£130  under  schedule  A,  and  £200  under  schedule 
B.  The  commissioners  heard  the  appeal,  and  Mr. 
Jones  satisfied  them  that  he  had  made  no  profits  from 
the  farms,  and  they  reduced  the  assessment  under 
schedule  A  to  nil  and  under  schedule  B  to  £73.  The 
rateable  value  of  the  property  was  £196.  Notice 
was  not  given  to  the  rector,  Mr.  Gibson,  of  this 
appeal,  nor  was  he  aware  of  it  till  after  it  had 
been  heard  and  determined.  He  now  desired  to 
question,  by  way  of  appeal,  this  reduction  of  Mr. 
Jones'  assessment,  on  the  ground  that,  by  reason  of 
the  provisions  of  the  Tithe  Act,  1891,  s.  8,  sub-section 
(1),  his  interest  as  owner  of  the  tithe  might  be 
affected  should  Mr.  Jones  elect  to  apply  to  the  county 
court  for  a  reduction  of  his  tithe  rent-charge. 

Section  8,  sub-section  (1)  of  the  Tithe  Act, 
1891,  provides  that  "where  a  sum  is  claimed  on 
account  of  tithe  rent-charge  issuing  out  of  any 
lands,  and  the  county  court  is  satisfied  that  if  the 
sum  claimed  is  paid,  the  total  amount  paid  on  account 
of  the  tithe  rent-charge  for  the  period  of  twelve 
months  next  preceding  the  day  on  which  the  sum 
claimed  became  payable  will  exoeed  two-thirds  of  the 
annual  value  of  the  lands,  as  ascertained  and  entered 
in  the  assessment  for  the  purposes  of  schedule  B  of 
the  Tithe  Income  Tax  Act,  1853  ...  the  court 
shall  order  the  remission  of  so  much    ...    of  the 


(a.)  Reported  by  Ebskhtb  Bbid,  Esq.,  Barrister- 
at-Law. 


sum  claimed  as  is  equal  to  the  excess,  and  the 
amount  so  ordered  to  be  remitted  shall  not  be 
recovered." 

Mr.  Gibson  also  claimed  the  right  of  appeal  under 
sub-section  3  of  the  same  section,  which  directs  that 
"  for  the  purposes  of  this  section  the  owner  of  the 
tithe  rent-charge  shall  have  the  same  right  of  appetl 
as  the  owner  of  lands,  whether  under  the  enactmenti 
relating  to  the  said  assessment  or  under  this  section." 

Accordingly,  on  the  2nd  of  January,  1895,  Mr. 
Gibson  appealed  to  the  commissioners,  and  due  notice 
was  given  to  Mr.  Jones,  who  attended.  The  com- 
missioners decided  that  they  had  no  jurisdiction  to 
hear  the  appeal,  and  declined  to  go  into  the  question 
of  the  value  of  the  land.  They  held  also  that  Mr. 
Gibson  had  no  right  of  appeal,  on  the  ground  that  is 
owner  of  lands  would  not,  as  such  owner,  be  entitled 
to  appeal  or  to  be  heard  under  similar  circumstances. 

Lawson  Walton,  Q.C.  (with  him  J.  C.  Earle),  far 
the  commissioners,  showed  cause. — The  question  now 
sought  to  be  raised  has  been  already  decided  when 
the  appeal  by  the  occupier  was  heard  and  determined 
by  the  commissioners.  A  right  of  appeal  only  Urn  to 
the  commissioners  from  the  assessment  of  the  sur- 
veyor. The  owner  of  the  tithe  rent-charge  decree 
to  appeal  to  the  commissioners  against  an  assessment 
which  they  themselves  have  made.  He  seeks  in  fact 
to  appeal  from  Caesar  to  Caesar.  The  commissioner!, 
moreover,  have  no  power  to  hear  the  appeal,  for  it  is 
expressly  provided  by  section  57,  sub-section  10,  of 
the  Taxes  Management  Act,  1880,  that  an  appeal 
once  determined  T>y  the  General  Purposes  Cknnnm> 
sioners  shall  be  final.  The  owner  of  the  tithe  rent- 
charge,  moreover,  is  not  "  a  person  aggrieved,"  and 
has,  therefore,  no  right  to  ask  to  be  heard. 

ChanneU,  Q.C.  {Stevenson  Moore  with  him),  on 
behalf  of  Mr.  Gibson,  in  support  of  the  rok 
In  cases  where  the  interest  of  the  owner  of  tke 
tithe  rent  is  affected,  as  in  the  present  case,  by  s 
reduction  in  the  assessment  under  schedule  B  of  the 
occupier,  he  beoomes  a  "  person  aggrieved  "  within  the 
meaning  of  the  statute,  and  as  such  is  entitled  to 
appeal.  He  had  no  cause  of  complaint  until  the 
commissioners  had  actually  reduced  the  oooupeVe 
assessment,  and  his  appeal  must  be  taken  as  snapped 
from  the  assessment  made  by  the  surveyor  as  altered 
to  his  disadvantage  by  the  conunisrioners.  The  occa- 
pier  naturally  desired  to  reduce  the  assessment  on  nil 
lands  as  much  as  possible ;  the  tithe-owner,  on  the 
other  hand,  desired  that  the  assessment  should  not  be 
reduced,  at  all  events,  below  a  certain  figure,  in  order 
to  keep  up  the  value  of  the  tithe  rent-charge. 

Grantham,  J. — I  am  of  opinion  that  the  rule  on 
the  commissioners  to  hear  the  appeal  must  be  made 
absolute.    The  case  as  argued  was  extremely  com- 

Slicated,  although  the  main  questions  we  have  ts 
ecide  are  clear  enough,  and  are,  first,  whether  tat 
owner  of  the  tithe  rent-charge  has,  in  this  case,  s 
right  to  appeal;  and,  secondly,  whether  the  com- 
missioners, having  decided  the  question  on  the  appeal 
of  the  occupier,  can  rehear  it  on  the  appeal  byfts 
owner  of  the  tithe  rent-charge.  It  is  now  concede! 
for  the  purposes  of  deciding  those  questions  that  ma, 
owner  of  the  tithe  rent-charge  gave  notice  of  ni\ 
intention  to  appeal  in  time,  and  if  that  fact  had  been 
stated  earlier  m  the  argument  one  difficulty  wonm 
have  been  got  rid  of.  Assuming,  therefore,  that  tal, 
prosecutor  gave  his  notice  to  appeal  in  time,  I  taint 
that  section  8,  sub-section  3,  of  the  Tithe  Act,  189U 
gives  him  clearly  a  right  of  appeal.  : 

The  other  question  we  have  to  decide  is  whether  tint 
commissioners,  haying  already  decided  on  the  snpenj 
by  the  owner  and  occupier  of  the  land  the  valat  of 
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the  assessment  of  the  farms,  can  afterwards  hear 
an  appeal  by  the  owner  of  the  tithe  rent-charge.  I 
am  ox  opinion  that  that  sub-section,  giving  as  it  does 
the  owner  of  the  tithe  rent-charge  a  right  to  demand 
an  appeal,  gives  also  the  commissioners  the  power  to 
hear  such  appeal. 

Wright,  J. — I  am  of  the  same  opinion.    It  is  clear 
that  section  8  sub-section  3  confers  upon  the  tithe- 
owner  a  right  of  appeal  against  the  assessment  of  the 
surveyor.    In  the  present  case  the  lands  were  assessed 
by  the  surveyor  for  the  purposes  of  schedule  A.  &  B. 
of  the  Income  Tax  Act,  1853,  and  against  that  assess- 
ment the  owner  and  occupier  of  the  lands  appealed 
and  succeeded  m  getting  the  assessment  reduoed.  The 
court  is  now  asked  to  find  that  the  tithe-owner  can 
appeal  against  that  decision  of  the  Commissioners, 
because  in  consequence  of  the  provisions  of  section  8 
sub-section  1  of  the  Tithe  Act,  1891,  it  is  apprehended 
that  if  the  occupier  can  show  that  the  amount  claimed 
on  account  of  the  tithe-rent  charge,  will  exceed  two- 
thirds  of  the  annual  value  of  the  land,  as  ascertained 
by  the  commissioners  on  appeal,  he  can  apply  to  the 
county  court  judge  under  that  section  for  a  pro  tanto 
remission  of  his  tithe  rent-charge.    The  tithe  owner 
has  under  section  8,  sub-section  (3)  certainly  some  new 
right  conferred  on  him,  and  the  court  cannot  give 
proper  effect  to  the  sub-section  unless  it  holds  that  a 
right  of  appeal  exists  in  such  a  case  as  this.    The 
commissioners  must,  therefore,  hear  the  appeal  and 
deal  with  it. 

They  think,  however,  that  they  have  no  power 
to  hear  such  an  appeal  by  the  owner  of  the  tithe 
rent-charge,  and  the  question  we  have  to  decide 
is  whether  section  8,  sub-section  3,  of  the  Tithe  Act 
of  1891  gives  them  jurisdiction.  The  question  is  not 
without  difficulties,  but,  on  the  whole,  I  think  that 
the  appeal  must  be  dealt  with  as  if  the  assessment 
appealed  from  had,  in  fact,  been  made  by  the  sur- 
veyor* There  is  also  another  ground  upon  which 
possibly  the  appeal  should  be  granted.  The  first 
apgwal  was  heard  without  the  tithe  owner  having  any 
notice  of  it,  and  it  might  be  said  that  it  was  not  a 
duly  constituted  hearing. 

Order  made  absolute. 

Solicitors  for  the  Inland  Revenue,  E.  F.  A  H. 
London. 

Solicitor  for  the  prosecutor,  E.  W.  I.  Peterson. 


March  1 ;  April  1. 


Prob.  Div.  &  Adm.  Div.  ) 
Probate.  \ 

Chichester  and  Another  v.  Qtjatbefages  and 
Others,  (a.) 

Probate— WW— Two  codicils— Identical  words  of  gifts 
and  legacies— Cumulative  or  substitutional— Revoca- 
tion. 

A  testator  by  his  will  appointed  his  wife  and  brother 
executors,  and  gave  certain  specific  articles  to  his  wife, 
and  gave  the  residue,  subject  to  her  life  interest  therein, 
as  to  £5,000,  to  A.  and  remainder  to  three  other  sisters. 
After  the  wiU  his  wife  was  confined  in  an  asylum,  and 
subsequently  he  made  a  codicil  revoking  the  appointment 
of  his  wife  and  brother  as  trustees  and  executors  and 
appointing  others,  giving  instructions  as  to  his  burial 
and  monument,  bequeathing  pecuniary  legacies,  revoking 
the  gift  of  specific  articles  to  his  wife  ana  giving  them  to 
his  nieces,  and  reducing  the  income  of  his  wife  in  the 
residue  to  £600,  and  giving  the  residue,  subject  to  the 

(a.)  Reported  by  J.  Gebabd  Laura,  Esq.,  Barrister- 
at-Law. 


gift  of  £5,000  thereof  to  A.,  to  his  two  brothers.  The 
wife  died,  and  he  made  a  second  codicil,  containing  no 
reference  to  the  first  codicil,  but  only  to  the  wiU,  but 
the  language  was  almost  identical  with  the  first  codicil, 
as  it  was  prepared  by  altering  a  draft  of  it.  It,  how- 
ever, omitted  the  revocation  of  the  gift  of  specific  articles 
to  the  wife  and  the  gift  of  the  residue  to  his  wife  for  life 
and  £5,000  to  A.,  but  directed  his  trustees  to  set  aside 
£5,000  out  of  residue  for  A.,  and  the  amount  of  one 
pecuniary  legacy  was  altered  after  engrossment. 

Held,  that  the  testator  intended  to  revoke  the  first 
codicil  and  substitute  the  second  for  it,  and  that  probate 
should  go  of  the  will  and  second  codicil  only. 

Hearing  before  the  oourt  itself  of  ah  action  in 
which  the  plaintiff's,  executors  of  the  will  of  Edward 
Joseph  Eyre,  claimed  probate  of  his  will  and  second 
codicil  thereto,  excluding  from  probate  a  first  codicil 
as  being  revoked  by  the  second. 

The  defendants,  who  were  legatees  whose  legacies 
were  the  same  in  each  codicil,  claimed  probate  ox  both 
codicils. 

Mar.  1. — Bayford,  Q.C.,  and  Bargrave  Deane,  for 
the  plaintiffs,  cited  Methuen  v.  Methuen,  2  PhiL  416 ; 
Oreenough  v.  Martin,  2  Add.  239 ;  Thome  v.  Booke,  2 
Curt.  799. 

Inderwick,  Q.C.,  and  Walter  lnderwick,  for  the 
defendants,  cited  Wilson  v.  O'Leary,  20  W.  B.  501, 
L.  B.  7  Ch.  App.  448  ;  Eoolcy  v.  Hatton,  1  Bro.  C.  0. 
390  (note),  2  W.  &  T.  L.  C,  6th  ecL,  p.  349. 

The  facts  and  arguments  are  set  out  in  the  judg- 
ment. 

April  1.— Jbune,  P.— The  question  in  this  case  is 
whether  the  second  of  two  codicils  made  by  Edward 
Joseph  Eyre  was  in  addition  to  or  substitution  for  the 
first. 

The  testator  made  his  will  on  the  1st  of  December, 
1871.  Among  the  provisions  we  find  that  he 
appointed  his  wife  and  Lewis  Joseph  Eyre,  his 
brother,  executors ;  he  gave  his  wife  certain  jewellery 
and  other  specific  articles;  and,  subject  to  a  lire 
interest  to  his  wife,  gave  the  residue  of  his  property, 
as  to  £5,000  to  his  sister,  Juliana  Stainforth,  and  as 
to  the  remainder,  to  the  testator's  three  sisters  on 
further  conditions,  which  it  is  not  necessary  to 
specify. 

The  first  codicil  was  made  on  the  3rd  of  October, 
1891 ;  before  it  and  after  the  will  the  testator's  wife 
had  been  confined  in  an  asylum.  The  testator  by  this 
codicil  revoked  the  appointment  of  his  wife  and 
brother  as  trustees  and  executors,  and  appointed  his 
nephew,  Arthur  Chichester,  and  Joseph  Baymond 
Gasquet  in  their  places.  He  gave  directions  as  to  the 
place  of  burial  and  the  monument  to  be  erected  on 
his  grave.  He  then  bequeathed  the  following 
legacies :  "  To  the  said  Arthur  Chichester,  £200,  and 
to  the  said  Joseph  Baymond  Gasquet,  in  case  he 
shall  prove  my  will,  £100;  to  my  niece,  Henrietta 
Eyre,  £100;  to  my  sister-in-law,  the  mother  of 
the  said  Henrietta  Eyre,  my  India  shawl;  to 
my  niece,  Begina  Stainforth,  £100 ;  and  to  my  nurse, 
Mary  ALdridge,  £200.  I  bequeath  to  the  priest 
in  charge  for  the  time  being  of  the  said  Church  of  St. 
John  the  Baptist,  Bristol-road,  aforesaid,  the  sum  of 
£100,  to  be  expended  by  him  in  his  discretion  in  the 
relief  of  the  poor  of  the  district  surrounding  the  said 
church;  I  bequeath  to  the  said  Arthur  Chichester  and 
Joseph  Baymond  Gasquet  my  several  boxes  contain- 
ing miscellaneous  articles,  together  with  the  contents 
thereof,  each  of  said  boxes  having  on  it  my  name  and 
address,  upon  trust,  to  divide  such  contents  thereof, 
or  such  of  them,  and  in  such  manner  as  they  shall  in 
their  discretion  think  fit,  amongst  the  poor  of  the 
district  surrounding  the  church  of  St  John  the 
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Baptist  aforesaid,  and  the  remainder  thereof,  if  any* 
in  suoh  manner,  and  in  such  discretion  as  aforesaid, 
among  all  or  any  of  the  members  of  my  family."  The 
testator  proceeded  to  recite  the  £ift  by  his  will  of 
jewellery  and  other  articles  to  his  wife,  and  substituted 
for  it  a  gift  to  his  nieces.  He  then,  after  reciting  the 
distribution  of  the  residue,  reduced  the  income  to  his 
wife  for  life  to  £500,  and  after  her  death  gave,  sub- 
ject to  the  gift  of  £5,000  to  his  sister,  Juliana  Stain- 
forth,  the  residue  to  his  brothers  Lewis  Joseph  Eyre 
and  John  Joseph  Eyre.  After  the  first  codicil,  and 
before  the  second,  which  was  made  on  the  1st  of 
December,  1893,  the  testator's  wife  died. 

It  would  clearly  be  allowable  to  refer  to  parol 
evidence  bearing  on  the  making  of  the  two  codicils. 
There  is,  however,  no  such  evidence  available ;  but  it 
appears,  on  the  face  of  the  documents,  that  the  tes- 
tator made  on  a  draft  of  the  first  codicil  certain 
alterations,  and  the  document  so  altered  became  the 
second  codicil.  The  second  codicil  nowhere  refers  to 
the  first  codicil,  but  only  to  the  will.  In  it  the 
testator  recited  the  appointment  by  his  will  of  his 
wife  and  brother  as  trustees  and  executon  and  the 
death  of  his  wife,  and  then  appointed  Arthur  Chich- 
ester and  Joseph  Raymond  Gasquet  trustees  and 
executon.  He  made  a  gift  to  Mary  Aldridge  of  £400, 
altering  the  codicil  after  engrossment  for  this  purpose. 
He  omitted  the  recital  and  the  revocation  of  the  gift 
of  jewellery  and  other  articles  to  his  wife,  and  the 
subsequent  gift  of  £5,000  to  his  sister,  Juliana  Stain- 
forth,  and  substituted  for  it  a  direction  to  the  trustees 
to  set  aside  £5,000  out  of  the  residue  for  such  sister. 
The  second  codicil  was  otherwise  identical  in  language 
with  the  first. 

The  principles  upon  which  the  court  acts  in  deter- 
mining what  documents  constitute  the  will  of  a 
testator  are  quite  clear.  The  duty  of  the  court  is  to 
ascertain  from  the  contents  of  the  documents  them- 
selves, or,  if  need  be,  by  recourse  to  external  evidence, 
what  was  the  intention  of  the  testator.  Two  passages 
in  two  judgments  of  Sir  John  Nichol  have  con- 
stantly been  referred  to  on  the  subject.  In  Methuen 
v.  Methuen,  2  Phill.  416,  at  p.  426,  that  learned  judge 
said:  "In  the  Court  of  Probate  the  whole  question 
is  one  of  intention.  The  animus  testandi  and  the 
animus  revocandi  are  completely  open  to  investiga- 
tion in  this  court."  And  in  Greenhough  v.  Martin,  2 
Add.  239,  at  p.  243 :  "  In  a  court  of  construction, 
when  the  factum  of  the  instrument  has  been  pre- 
viously established  in  the  Court  of  Probate,  the 
inquiry  is  pretty  closely  restricted  to  the  contents  of 
the  instrument  itself  in  order  to  ascertain  the  in- 
tention of  the  testator ;  but  in  the  Court  of  Probate 
the  inquiry  is  not  so  limited,  for  the  intentions  of 
the  deceased  as  to  what  instruments  shall  operate 
as  his  or  her  will  are  to  be  there  collected  from  all 
the  circumstanos  of  the  case  taken  together."  As 
instances  of  cases  in  which  principles  have  been 
applied  to  the  case  of  wills  with  the  result  that  the 
intention  to  revoke  was  held  proved  by  inference,  I 
would  refer  to  Dempsey  v.  Lawson  (25  W.  B.  629, 
2  P.  D.,  98)  and  Jenner  v.  Ffinch  (28  W.  E.  520,  5 
P.  D.,  106),  both  before  Lord  Hannen.  In  the  first 
of  these  oases,  as  in  the  present  case,  the  contents  of 
the  documents  constituted  the  chief,  if  not  the  only, 
elements  from  which  inference  of  revocation  was 
sought  to  be  drawn. 

In  the  present  case  it  is  to  be  observed  not  only  that 
the  second  codicil  refers  entirely  to  the  will,  but  also 
that  (apart  from  the  change  in  the  amount  of  the  gift 
to  the  nurse  effected  after  the  second  codicil  had  been 
engrossed)  the  second  codicil  expressed  only  the  legal 
effect  of  the  first  codicil,  having  regard  to  the  fact  of 
the  supervening  death  of  the  wife.  The  inference 
seems  clear.    I  can  understand  the  testator,  after  his 


wife's  death,  preferring  that  the  testamentary  inten- 
tions of  his  will  should  appear  to  be  modified  by  bar 
death  and  not  by  her  previous  unfortunate  condition, 
and  redrawing  the  codicil  in  that  view ;  but  it  appears 
to  me  that  he  never  could  have  intended  that  the 
codicils  should  stand  together  for  the  purpose  only  of 
duplicating  suoh  gifts  as  a  court  of  construction  might 
hold  to  be  cumulative.  But  the  case  is  stronger,  I 
think,  when  we  come  to  details.  There  is  one  gift,  as 
I  have  said,  of  an  increased  amount,  and  there  an 
several  gifts  which  are  mere  repetitions  as  to  amount  ' 
It  was  argued  before  me  that  it  both  document!  were 
admitted  to  probate  a  court  of  construction  would  | 
hold  some  at  least  of  the  identical  gifts  to  be  soon- 
mutative.  The  question,  however,  of  construction  of 
identical  gifts  in  documents  admittedly  intended  to 
be  read  together  is  not  the  same  as  that  of  inference 
to  be  drawn  from  such  identity  as  to  the  existence  of 
such  intention ;  but  it  is  not  necessary  to  rely  os 
these  instances.  It  is  impossible  to  suppose  that  the 
specific  gifts  of  the  India  shawl  and  other  artioki 
were  repeated  for  any  other  reason  than  that  the 
testator  intended  the  second  codicil  to  be  a  subeutnte 
for  the  first,  and  the  same  observation  applies  to  the 
direction  as  to  the  testator's  funeral  ana  monument 
I  have  no  doubt,  therefore,  that  the  testator  intended 
to  revoke  the  first  codicil  and  substitute  for  it  the 
second,  and  that  probate  should  go  of  the  will  and 
second  codicil  only.  Costs  of  all  parties  to  be  oosta 
out  of  the  estate. 

Solicitors    for    the    plaintiffs,    Slaughter   £    Od- 
grave. 

Solicitors  for  the  defendants,  Few  <fe  <*>. 


Prob.  Div.  &  Adm.  Div.  )  March  6. 

Admiralty.  '  J 

"  The  Hbstxa."  (a.) 

Admiralty — Salvage — Services  priced  by  salvage  agrsf 

merit  not  performed — Amount  of  salvage  ******* 

Hon  due  in  respect  of  salvage  services  rendered  to  vad 

in  distress  afterwards  towed  into  safety  by  ether  sahsn 

— Costs  nomine  expensarum. 

The  right  of  salvors  to  receive  salvage  remwuiri* 

does  not  depend  upon  whether  or  not  a  contract  east 

entitling  them  to  salvage  remuneration.    Therefore  wis* 

the  master  of  a  vessel  in  distress  contracted  to  pa*  * 

agreed  sum  of  £3,000  for  being  towed  into  a  peH«f 

safety  by  another  vessel,  and  the  agreement  tew  m 

performed,  hut  it  appeared  that  the  vessel  whose  wesW 

had  agreed  to  so  tow  the  vessel  in  distress,  had  toted** 

into  a  somewhat  better  position  than  that  in  wk&m 

was  first  fatten  in  with,  and  had  thus  contrihdrt* 

some  degree  to  her  being  ultimately  towed  into  W^Ml 

other  salvors,  the  court  taking  the  value  of^esslm 

vessel,  her  cargo  and  freight,  as  between  ^^»°*J_3 

and  £35,000,  awarded  as  salvage  remuneration  »,» 

to  the  salvors  by  whom  the  salved  vessel  had  see 

into  safety,  and  £300  to  the  salvors  who  had 

into,  hut  not  performed,  the  salvage  agreement. 

The  ultimate  salvors  were  condemned  in  an 

costs  nomine  expensarum  for  not  consenting  to 

solidation  of  their  action  with  the  action  of  the 

salvors. 

These  were  two  unconsolidated  actions  of  ■ — 
heard  together,  one  instituted    on    behalf  of 
owners,  master,  and  crew  of  the  steamship  The  I 
went  Holme  against  the  steamship  The  Hestia, 

(a.)  Reported  by  C.  F.  Jbmhett,  Esq.,  Barrtetsr* 
at-Law.  4 
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freight  and  cargo,  and  the  other  on  behalf  of  the 
owners,  master,  and  crew  of  the  steamship  The 
Escalona,  also  against  The  Hestia,  her  freight  and 
cargo. 

'Ene  actions  were  heard  on  the  2nd,  4th,  5th,  and 
6th  of  March  last  before  Bruoe,  J.,  assisted  by 
two  of  the  Elder  Brethren  of  the  Trinity  House. 

For  the  purpose  of  the  suits  the  value  of  The 
Derwent  Holme  was  taken  at  £20,000,  that  of  The 
Escalona  at  £13,000,  and  the  affidavit  of  values 
stated  the  value  of  The  Hestia  to  be  £24,300,  the 
value  of  her  cargo  £9,620,  and  the  value  of  her  net 
freight  at  £360. 

The  result  of  the  evidence  appears  from  the  judg- 
ment. 

Sir  Walter  Phillimore  and  H.  Hohnan,  for  the  owners, 
master,  and  crew  of  The  Derwent  Holme. — The  ser- 
vices of  The  Derwent  Holme  are  admitted  to  have  been 
meritorious,  the  towage  of  The  Hestia  into  safety  left 
uncompleted  by  The  Escalona,  having  been  successfully 
accomplished  by  the  first-named  vessel.  For  those 
services  at  least  the  amount  specified  in  a  salvage 
agreement  made  with  the  master  of  The  Eecalona, 
as  the  amount  the  master  of  The  Hestia  was  willing 
to  pay  for  being  towed  into  safety — viz.,  £3,000 
ought  to  be  awarded  by  the  court. 

AspinaU,  Q.C.,  and  F.Laing,  for  the  owners,  master, 
and  crew  of  The  Escalona. — Having  regard  to  the 
fact  that  The  Hestia  was  ultimately  salved,  The  Eeca- 
lona is  entitled  to  salvage  reward  for  the  salvage 
services  she  did  render.  She  towed  The  Hestia  into  a 
position  of  less  danger  than  that  in  which  she  was 
when  first  fallen  in  with,  and  enabled  The  Hestia  to 
get  the  assistance  of  The  Derwent  Holme  as  The  Der- 
went Holme  might  not  have  come  up  with  her  at  the 
place  where  she  was  first  taken  in  tow.  For  such 
services,  contributing  to  the  ultimate  safety  of  the 
properly  salved,  the  court  has  always  given  salvage 
reward.  The  Melpomene,  21  W.  B.  956,  L.  B.  4  A. 
&  B.  129,  The  Edward  Hawkins,  Lush.  515,  just  as 
in  the  contrary  case  where  a  vessel  is  shown  to  have 
not  in  any  degree  benefited  the  property  by  her 
services,  a  salvage  reward  has  been  refused :  The 
Cheerful,  34  W.  B.  307,  11  P.  D.  3;  The  Benlarrig, 
14  P.  D.  3,  37  W.  B.  Dig.  168;  The  Lepanto,  [1892] 
P.  122,  40  W.  B.  Dig.  245.  It  is  immaterial  that 
The  Escalona  did  not  succeed  in  towing  The  Hestia 
into  safety,  for  there  is  no  pretence  that  she  was 
guilty  of  misconduct  in  leaving  The  Hestia,  and  a 
salvage  agreement  does  not  in  any  degree  fetter  the 
discretion  of  the  oourt  to  award  salvage  remunera- 
tion where  beneficial  services  have  been  rendered; 
the  amount  specified  in  the  agreement  being  little 
more  than  a  guide  to  the  oourt  as  to  what  the  parties 
considered  the  entire  services  arranged  for  were 
worth.  The  present  action  is  not  an  action  on  the 
salvage  agreement,  it  is  an  action  of  salvage. 

They  referred  to  The  Westhoume,  38  W.  B.  56,  14 
P.  D.  132 ;  Kennedy  on  Civil  Salvage,  p.  34. 

Joseph  Walton,  Q.  C,  and  Butler  Aspinall,  for  the  de- 
fendants, the  owners  of  The  Hestia,  referred  to  Cutter 
v.  Powell,  6  T.  B.  320,  and  the  notes  to  that  case  in 
the  second  volume  of  Smith's  Leading  Cases,  and 
contended,  on  the  authority  of  that  case,  that  as  The 
Escalona  had  not  performed  the  services  referred  to 
in  the  salvage  agreement  above  set  out,  the  oourt 
ought  not  to  award  any  salvage  to  her  at  all. 

Bbuge,  J.— In  this  case  the  steamship  Escalona 
fell  in  with  the  steamship  Hestia,  disabled  and  in  a 
position  of  some  peril  in  the  Gulf  of  St.  Lawrence  on 
the  3rd  of  November  of  last  year.  On  the  same  day 
a  salvage  agreement  was  entered  into  between  the 
masters  of  The  Escalona  and  The  Hestia,  which  was 


in  the  following  terms : — Steamship  Escalona  at  Sea, 
November,  1894.  "  I  agree  to  pay  to  the  steamship 
Escalona  or  owners  the  sum  of  three  thousand  pounds 
for  towing  the  steamship  Hestia  from  sea  to  a  place 
of  safety.  (Signed)  John  Bayne,  master  steamship 
Hestia.  Witness— W.  Lindsay ;  John  Boss ;  David 
Marcan." 

After  this  agreement  had  been  signed  The  Escdlona 
took  The  Hestia  in  tow,  and  the  towage  proceeded 
until  the  weather  became  bad  and  the  further  pro- 
gress of  the  two  vessels  was  interrupted  by  the 
breaking  of  the  hawser.  The  Hestia  then  let  go  her 
anchors  in  deep  water,  and  rode  out  a  gale,  The 
Escalona  standing  by.  There  seems  to  have  been 
some  misoonoeption  on  the  part  of  the  master  of  The 
Escalona  as  to  what  The  nestia  was  doing,  and  I 
think  he  was  mistrustful  of  his  own  tackle ;  and  he 
does  not  appear  to  have  been  able  to  hold  The  Hestia 
so  as  to  enable  her  to  get  up  her  anchors.  In  fact, 
the  master  of  The  Hestia  did  get  up  twenty  fathoms 
of  his  starboard  cable  before  The  Escalona  left ;  but, 
on  the  refusal  of  the  master  of  The  Hestia  to  slip  the 
cables  of  The  Hestia,  the  master  of  TJw  Escalona 
seems  to  have  come  to  the  conclusion  that  it  was  not 
incumbent  on  him  to  stay  there  any  longer,  and, 
though  he  went  to  take  a  message  to  the  lighthouse 
at  Heath  Point,  he  left  The  Hestia  without  perform- 
ing the  salvage  agreement. 

I  am,  therefore,  clearly  of  opinion  that,  as  The 
Escalona  did  not  tow  The  Hestia  into  a  place  of 
safety,  the  sum  of  £3,000  claimed  under  the  agree- 
ment cannot  be  awarded  to  her,  but  counsel  for  the 
defendants  have  further  contended  that,  as  the 
master  of  The  Escalona  undertook  to  render  a  specified 
service  for  a 'specified  sum  and  failed  to  do  so,  he  is 
not  entitled  to  any  salvage  reward,  even  though  he 
may  have  rendered  some  service  to  The  Hestia  con- 
tributing to  the  ultimate  safety  of  that  vessel. 

I  cannot  assent  to  that  argument.  No  doubt  it  is 
well  established  as  a  oommon  law  doctrine,  that  at 
common  law,  where  there  is  a  contract  to  perform 
a  specified  service  for  a  specified  remuneration, 
nothing  becomes  due  under  the  contract  until  the 
specified  service  has  been  performed.  And  more 
than  that,  according  to  the  ordinary  principles  ap- 
plied at  common  law,  although  the  service  stipu- 
lated for  in  an  agreement  may  have  been  .partly 
performed,  yet,  as  the  contract  is  not  divisible,  no 
obligation  arises  out  of  it  to  pay  any  part  of  the 
stipulated  remuneration,  and  the  existence  of  an 
express  contract  negatives  the  presumption  which 
might  otherwise  arise  of  an  implied  oontract  to  pay 
for  the  work  done  according  to  the  value  of  what  has 
been  performed.  If  salvage  claims  were  dependent  upon 
oontract,  I  should  have  great  difficulty  in  holding 
that  The  Escalona  was  entitled  to  anything  even  on 
the  assumption  that  she  had  rendered  some  service. 
But  salvage  claims  do  not  rest  upon  oontract.  Where 
property  has  been  salved  from  sea  perils  and  the 
claimants  have  effected  the  salvage,  or  have  contri- 
buted to  the  salvage,  the  law  confers  upon  them  the 
right  to  be  paid  salvage  reward  out  of  the  proceeds  of 
the  property  which  they  have  saved  or  help  to  save. 

No  doubt  the  parties  may  by  oontract  determine 
the  amount  to  be  paid ;  but  the  right  to  salvage  is  in 
no  way  dependent  upon  the  oontract,  and  may  exist, 
and  frequently  does  exist,  in  the  absence  of  any 
oontract,  either  express  or  implied.  The  way  in  which 
an  agreement  affects  the  question  of  salvage  is  stated 
by  Kennedy ,  J.,  in  his  book  on  Salvage,  in  the  following 
terms  (at  p.  42) :  "A  salvage  agreement  is  an  agree- 
ment which  fixes,  indeed,  the  amount  to  be  paid  for 
salvage,  but  leaves  untouched  all  the  other  condi- 
tions necessary  to  support  a  salvage  award,  one  of 
which  is  the  preservation  of  some  part  at  least  of  the 
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res,  that  is,  ship,  cargo,  or  freight."  In  the  present 
case  I  think  I  must  regard  the  claim  of  The  Escalona 
as  if  there  had  been  no  agreement;  and  then  the 
question  arises  what  did  The  Escalona,  in  fact,  do 
towards  the  preservation  of  the  property?  The 
elder  brethren  agree  with  me  in  thinking  that,  if  The 
Escalona  had  stayed  by  The  Hestia  a  little  longer,  the 
probability  is  that  the  oiroumstanoes  would  not  have 
proved  insurmountable,  so  as  to  render  the  perfor- 
mance of  her  agreement  impossible ;  but  those  circum- 
stances rendered  the  completion  of  the  salvage  service 
by  The  Escalona  so  difficult  that  I  cannot  find  that  the 
master  of  The  Escalona  was  guilty  of  any  culpable 
neglect,  and  if  The  Escalona  did  render  any  salvage 
service  to  The  Hestia,  and  did  contribute  to  her 
ultimate  safety,  I  think  she  must  be  entitled  to 
salvage  reward. 

I  have  consulted  the  Elder  Brethren  on  these  points, 
and  they  think,  and  I  agree,  that  it  would  be  very 
difficult  to  say  that  The  Hestia,  when  she  was  left  by 
The  Escalona,  was  in  a  position  of  much  greater  safety 
than  when  she  was  first  taken  in  tow  by  The  Escalona, 
but  that  she  was  in  a  somewhat  better  position,  for 
she  was  some  fifty  miles  nearer  the  destination :  she 
was  in  a  position  to  communicate  with  the  lighthouse 
at  South  Point,  and  so  more  readily  get  assistance ; 
and  she  was  also  more  in  the  way  of  vessels  passing 
along  the  Gulf  of  St.  Lawrence.  On  these  grounds  I 
think  that  The  Escalona  did  contribute  to  a  small 
extent  to  the  ultimate  safety  of  the  vessel,  and  that, 
therefore,  she  is  entitled  to  a  small  award  of  salvage. 
Under  all  the  oiroumstanoes  I  think  the  proper  sum 
to  award  to  the  owners,  master,  and  crew  of  The 
Escalona  is  £300. 

With  regard  to  the  circumstances  of  the  services 
rendered  bv  The  Derwent  Holme,  I  am  advised  by  the 
Elder  Brethren,  and  have  no  doubt,  that  when  that 
vessel  took  The  Hestia  in  tow  the  latter  vessel  was  in  a 
position  of  great  difficulty.  She  had  been  left  by  a 
tug  sent  out  to  her  assistance  in  answer  to  the 
message  taken  bv  The  Escalona*  She  was  drifting 
helplessly,  with  her  anchor  down,  but  not  holding, 
and  was  within  a  few  miles  of  the  shore.  It  was  bitter 
wintry  weather,  thick  with  snow,  and  if  The  Derwent 
Holme  had  not  come  up,  and,  at  some  risk  to  herself, 
promptly  rendered  the  services  she  did,  The  Hestia 
might  have  drifted  ashore  and  become  a  total  wreck. 
The  position  when  the  hawser  parted  was  also  one  of 
difficulty,  and  the  towage,  of  over  300  miles,  lasted 
three  days.  Taking  into  account  the  values  at  risk, 
I  think,  under  all  the  circumstances,  the  award  to 
The  Derwent  Holme  should  be  £3,000;  but  as  the 
owners  of  that  vessel  have  caused  some  extra  expense 
by  not  consenting  to  the  consolidation  of  their  action 
with  that  of  The  Escalona,  I  shall  direct  that  £20 
nomine  expensarum  be  deducted  from  the  costs  to 
which  they  are  entitled. 

Solicitors  for  the  owners,  master,  and  crew  of  The 
Derwent  Holme,  Downing,  Holman,  dc  Co. 

Solicitors  for  the  owners,  master,  and  crew  of  The 
Escalona,  Botterel  &  Roche. 

Solicitors  for  the  defendants,  Walters,  Johnson, 
Buhb,  &  Wharton, 


Prob.  Div.  &  Adm.  Div.  i 
Admiralty.  j 


Nov.  12, 19. 


"The  Englishman "  and  "  Australia."  (a.) 

Admiralty  —  Damage  —  No  contribution  amongst  tort- 
feasor*— Mercantile  Law  Amendment  Act,  1856  (19 
&  20  Vict.  c.  97),  s.  5— Right  to  assignment  of  judg- 
ment confined  to  cases  where  express  or  impUed  at- 
tract of  indemnity  in  existence  before  satisfaction  nf 
judgment. 

By  the  judgment  in  an  action  of  damage  in  rem  ii- 
stituted  on  behalf  of  the  owners  of  a  steamship,  again* 
a  barque,  and  a  steamtug  by  which  the  barque  was  bay 
towed  at  the  time  of  the  collision  with  the  piaistifi 
steamship,  all  three  vessels  were  found  to  blame,  and  tkt 
owners  of  the  barque  and  the  owners  of  the  steaaU§ 
were  condemned  in  a  moiety  of  the  plaintiffs"  damagm, 
and  the  owners  of  the  steamship  were  condemned  »  a 
moiety  of  the  damage  sustained  by  the  steamtug,  tkt 
owners  of  that  vessel  having  claimed  such  damaga  Sy 
way  of  counter-claim  in  the  action. 

After  the  reference  in  the  action  had  been  heard,  tit 
owners  of  the  barque  applied  by  way  of  summons  in  tie 
action  that  the  owners  of  the  steamship  might  be  ordeni 
under  section  5  of  the  Mercantile  Law  Amendment  Ad, 
1856,  on  payment  to  them  by  the  owners  of  the  basest 
of  the  moiety  of  the  damages  done  to  the  rinsuty 
together  with  interest  and  certain  costs  due  to  them,  W 
less  the  moiety  of  the  steamtug' s  damages,  to  assign  to 
the  owners  of  the  barque  the  judgment  so  satisfied  % 
such  payment.  \ 

Held,  that  the  application  must  be  dismissed,  as  tk 
owners  of  the  barque  "  were  not  liable  for  any  deU  9 
duty  "  within  the  meaning  of  the  section  ;  that  the  section 
pointed  to  the  assignment  of  something  in  the  natnn  of 
a  security  for  a  debt  or  duty  for  the  performance  sf 
which  an  obligation  existed  prior  to  the  judgment  ssnsk 
to  be  assigned,  and  that  the  provisions  of  the  section  vtn 
confined  to  cases  of  joint  liability  arising  out  ofcontrvd, 
and  had  no  application  to  a  case  of  tort,  when  tk 
defendants,  jointly  liable,  were^  as  against  each  *ti*% 
under  no  liability  to  contribute. 

Merryweather  v.  Nixan,  8  T.  R.  146,  examined. 


This  was  a  summons  before  the  judge  in 
taken  out  on  behalf  of  the  owners  of  the  hsifsl 
Australia,  the  defendants  in  an  action  of  damage  ■ 
rem  instituted  on  behalf  of  the  owners  of  the  sfessa* 
ship  Ada  against  the  barque  The  Australia  ssdt 
steamtug  called  The  Englishman',  and  by  the  so» 
mons  the  applicants  called  on  the  owners  of  ths  Am\ 
to  show  cause  why  on  being  paid  £3,267  15s.  ld.?flj 
amount  of  damages  recoverable  by  the  owners  si 
The  Ada  under  the  judgment  in  the  action,  tt» 
gether  with  interest  and  costs,  the  owners  olThtJA 
should  not  assign  that  judgment  to  the  ownso4 
The  Australia,  under  the  5th  section  of  the  Msnsflfl 
Law  Amendment  Act,  1856. 

At  the  hearing  of  the  action  all  three  vessels  1 
been  found  to  blame,  and  a  decree  was  draws 
(the  terms  of  which  are  stated  in  the  judsjm 
whereby  the  owners  of  The  Ada  became  entitisi 
obtain  the  whole  amount  of  the  damages,  mta 
and  costs  they  were  entitled  to  recover  under 
decree  at  their  option,  either  from  the  owners  of 
Australia  or  the  owners  of  The  Ada  (see  The  A 
and  Thomas  Joliffe,  39  W.  B.  176,  [1891]  PM  7;  J 
Englishman  and  Australia,  ante,  p.  62,  [1891]  P.,  ti 

Nov.  12,  1894.  —  The  summons  having  fc 
adjourned  into  court,  was  argued  in  court  betas  I 
judge. 


(a.)  Reported  by  0.  F.  Jemmett,  Esq., 
at-Law, 
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BcruUon,  on  behalf  of  the  owners  of  The  Australia, 
in  support  of  the  summons,  oontended  that  the 
owners  of  The  Australia  were  ready  and  willing  to 
pay  the  whole  of  the  damage,  interest,  and  costs 
recoverable  from  them  under  the  judgment.  .They  had 
brought  themselves  within  the  provisions  of  the  5th 
section  of  the  Mercantile  Amendment  Act,  1856,  and 
were  consequently  entitled  to  an  assignment  of  the 
judgment  under  that  section ;  and  that  by  reason  of 
the  relief  given  by  that  section,  and  having  regard  to 
the  judgment  of  the  House  of  Lords  in  Palmer  v.  The 
Wide  Steamship  Co.,  A.  C,  [1894]  p.  318,  the  principle 
said  to  he  enunciated  in  Merrywetner  v.  Nixon,  8  T.  B. 
186,  that  there  could  be  no  contribution  between 
tort-feasors  had  no  application  to  prevent  the  owners 
of  The  Australia  if  they  procured  an  assignment 
under  the  section,  subsequently  suing  the  steamtug 
The  Englishman  for  contribution. 

PhiUimore  and  Nelson,  for  the  plaintiffs,  the  owners 
of  The  Ada. — The  owners  of  The  Australia  are  not 
within  the  section.  That  section  only  relates  to  con- 
tracts :  Batchellor  v.  Lawrence,  9  W.  E.  373,  9  C.  B. 
K.  S.  543;  Woolley  v.  Batte,  2  C.  &  P.  417 ;  Adamson 
v.  Jarvis,  4  Bing.  66.  Moreover,  the  owners  of  the 
barque  The  Australia  have  not  satisfied  the  judg- 
ment, and  indeed  they  are  only  now  seeking  to  do 
indirectly  what  the  court  has  said  persons  in  their 
position  cannot  do  directly,  that  is,  restrict  their 
liability  to  only  a  moiety  of  the  decree  made  against 
them,  there  being  no  contribution  between  tort- 
feasors. {The  Englishman  and  Australia,  ante,  p.  62 ; 
The  Avon  and  Thomas  Joliffe.)  We  ask  that  the 
ippEcants  should  pay  the  whole  judgment  against 
them  without  having  any  assignment. 

Butter  Aspinall,  for  the  owners  of   The  English- 
nan. 

Our,  adv.  vuU. 

Nov.  19. — Beuoe,  J.— The  facts  of  the  case  are 
bese ;  The  steamtug  Englishman  having  in  tow  the 
arque  Australia,  came  into  collision  with  the  steam- 
bip  Ada.  The  Ada  sank,  and  The  Englishman  sus- 
ttned  damage.  The  present  action — an  action  of 
image — was  brought  on  behalf  of  the  owners  of  The 
da,  in  rem,  against  The  Englishman  and  against  The 
ustralia,  and  in  the  action  the  owners  of  The 
nglishman,  by  way  of  counter-claim,  sought  to  re- 
rvar  against  the  owners  of  The  Ada  the  damages 
stained  by  The  Englishman  in  the  collision.  ISie 
tion  was  heard  before  the  President,  assisted  by  two 
the  Elder  Brethren  of  the  Trinity  House,  and  by 
s  decision  in  the  action  all  three  vessels  were  found 
blame.  It  was,  I  think,  part  of  the  finding  of  the 
nrt  that  The  Englishman  was  in  the  service  of  The 
istralia,  and  that  The  Australia  was  answerable  for 
>  negligence  of  the  servant.  The  decree  entered  in 
i  action  declared  that  the  President  pronounced 
i  collision  to  have  been  occasioned  by  the  fault  or 
suit  of  the  owners,  masters,  and  crew  of  The 
glishman,  The  Australia,  and  The  Ada,  and  con- 
oned  the  owners  of  the  steamtug  Englishman  and 
tr  bail,  and  the  owners  of  the  barque  Australia  and 
ir  bail  in  a  moiety  of  the  plaintiff's  claim  arising 
of  the  collision,  and  also  condemned  the  owners  of 
steamship  Ada  and  their  bail  in  a  moiety  of  the 
nter-elaini  of  the  owners  of  the  steamtug  English- 
i  in  respect  of  the  said  collision,  and  he  referred 
damages  to  the  registrar,  assisted  by  merchants,  to 
nrt  the  amount  thereof  (see  ante,  p.  62). 
he  registrar  has  found  that  half  the  amount  of  the 
isges  actually  sustained  by  The  Ada  amounts  to 
sum  of  £3,428  19s.  9d.,  and  he  has  found  that 
the  amount  of  the  Englishman* s  damage  amounts 
£237  13s*  3d.     There  are  sums  to  be  added  for 


interest,  and  the  costs  of  the  action,  which  I  need 
not  further  take  into  consideration. 

The  summons  now  before  me  was  th  en  taken  out 
by  the  defendants,  the  owners  of  The  Australia, 
calling  upon  the  plaintiffs,  the  owners  of  The  Ada, 
to  show  cause  why,  upon  payment  to  them  of  the 
sum  of  £3,267  15s.  Id.  damages  recoverable  by  them 
under  the  judgment  in  the  action,  and  whatever 
other  sum  might  be  due  in  respect  of  costs  and 
interest,  the  plaintiffs  should  not  be  ordered  to 
execute  to  them  an  assignment  of  the  judgment. 

The  sum  mentioned  in  the  summons — viz., 
£3,267  15s.  Id, — is  arrived  at  on  the  principle  of 
deducting  from  the  amount  in  which  the  owners  of 
The  Australia  and  The  Englishman  have  been  con- 
demnpd,  the  amount  in  which  the  owners  of  The  Ada 
have  been  condemned  in  respect  of  the  counter-claim 
established  by  the  owners  of  The  Englishman  against 
The  Ada.  In  other  words,  the  owners  of  The 
Australia  claim  the  benefit  of  The  Englishman's 
counter-claim,  and  propose  to  pay  to  The  Ada  no 
more  than  The  Englishman  would  be  bound  to  pay. 
The  application  is  based  on  the  provisions  of  section 
5  of  the  Mercantile  Law  Amendment  Act,  1856. 
That  section  provides  as  follows:  " Every  person 
who,  being  security  for  the  debt  or  duty  of  another, 
or  being  liable  with  another  for  any  debt  or  duty, 
shall  pay  such  debt  or  perform  suoh  duty,  shall  be 
entitled  to  have  assigned  to  him  or  to  a  trustee  for 
him  every  judgment,  specialty,  or  other  security 
which  shall  be  held  by  the  creditor  in  respect  of  such 
debt  or  duty,  whether  such  judgment,  specialty,  or 
other  security  shall  or  shall  not  be  deemed  at  law  to 
have  been  satisfied  by  the  payment  of  the  debt  or 
performance  of  the  duty,  and  suoh  person  shall 
be  entitled  to  stand  in  the  place  of  the  creditor  and 
to  use  all  the  remedies,  and  if  need  be,  and  upon  a 
proper  indemnity,  to  use  the  name  of  the  creditor  or 
other  proceeding  at  law  or  in  equity  in  order  to 
obtain  from  the  principal  debtor  or  any  co-surety, 
oo-contractor,  or  co-debtor,  as  the  case  may  be, 
indemnification  for  the  advances  made  and  loss  sus- 
tained by  the  person  who  shall  have  so  paid  suoh 
debt  or  performed  such  duty,  and  suoh  payment  or 
performance  shall  not  be  pleadable  in  bar  of  any 
suoh  action  or  other  proceeding  by  him;  provided 
always  that  no  co-surety,  co-contractor,  or  co-debtor 
shall  be  entitled  to  recover  from  any  other  co-surety, 
co-contractor,  or  oo-debtor  by  the  means  aforesaid 
more  than  the  just  proportion  to  which,  as  between 
those  parties  themselves,  such  last  person  shall  be 
jointly  liable." 

In  considering  whether  the  application  on  the 
summons  should  be  granted,  one  objection  of  form  is 
not  unworthy  of  consideration.  There  is  no  pro- 
vision in  the  section  enabling  the  court  to  exercise 
the  jurisdiction  thereby  conferred  upon  motion,  and 
Phillips  v.  Dickson,  8  W.  B.  390,  8  C.  B.  N.  S.  391,  is 
a  direct  decision  that  advantage  cannot  be  taken  of  the 
section  in  question  upon  motion,  and,  so  far  as  I  can 
discover  in  all  the  cases  in  the  books  in  whioh  relief  has 
been  given  otherwise  than  in  administration  actions, 
an  action  has  been  instituted  for  the  express  purpose 
of  claiming  the  relief.  I  am,  however,  exceedingly 
reluctant  to  rest  my  decision  upon  a  mere  question  of 
form,  and  therefore  I  propose  to  consider  the 
application  as  if  it  had  been  brought  before  the  court 
in  a  formal  and  regular  manner. 

The  first  question  to  be  considered  is  whether  the 
owners  of  The  Australia  come  within  the  words  of  the 
section,  "'person*  .  .  .  being  surety  for  the 
debt  or  duty  of  another,  or  being  liable  with  another 
for  any  debt  or  duty."  It  is  not  contended  that  the 
applicants  are  sureties,  but  it  is  said  that  they  are 
liable  with  another  (the  owners  of  The  Englishman) 
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High  Cotot. 


•  The  Englishman  "  and  "  Australia." 


High  Cousi. 


for  a  debt  or  duty ;  that  the  owners  of  The  English- 
man are  co-debtors  with  the  owners  of  The  Australia 
to  the  owners  of  The  Ada.  It  is  clear  that  the 
owners  of  The  Australia  only  became  liable  upon  the 
judgment,  and,  if  they  and  the  owners  of  The 
Englishman  are  co-debton,  they  are  co-debtors  only 
by  virtue  of  the  judgment.  On  the  construction  of 
the  section  I  thins  the  liability  creating  the  obliga- 
tion of  the  two  persons  as  co-debtors  is  a  liability 
which  must  be  existing  prior  to  and  independently  of 
the  "  judgment,  specialty,  or  other  security,"  the 
assignment  of  which  is  contemplated.  "  The  judg- 
ment, specialty,  or  other  security  "  referred  to  in  the 
section  as  "  held  by  the  creditor  in  respect  of  such 
debt  or  duty,"  refers,  I  think,  to  something  in  the 
nature  of  a  security  for  the  debt  or  duty,  and  implies 
that  the  obligation  to  pay  the  debt  or  perform  the 
duty  springs  from  some  other  source  than  the  judg- 
ment, specialty,  or  security.  As  there  was  no  joint 
liability  prior  to  the  judgment,  the  5th  section  of  the 
Mercantile  Law  Amendment  Act,  1856,  does  not,  in 
my  opinion,  apply,  and  the  owners  of  The  Australia 
and  the  owners  of  The  Englishman  were  not  co- 
debtors  prior  to  the  judgment. 

But  it  does  not  seem  to  me  necessary  to  rest  my 
decision  upon  a  verbal  criticism  of  the  section.  The 
5th  section  of  the  Mercantile  Law  Amendment  Act, 
1856,  was  never  intended  to  apply  to  cases  where  there 
was  no  liability  to  contribute  as  between  the  persons 
jointly  liable.  It  was  intended  to  apply  only  in 
cases  where  the  joint  liability  arose  out  of  or  sprang 
from  contract.  It  was  certainly  never  intended  to 
overrule  the  principle  of  Merryweather  v.  Nixan,  8 
T.  R.  186,  or  to  give  a  right  to  demand  an  assign- 
ment in  cases  where  no  right  of  indemnity  exists. 
As  in  the  course  of  the  argument  a  good  deal  was 
said  about  Merryweather  v.  Nixan,  it  may  be  well 
that  I  should  state  the  doctrine  which,  it  appears  to 
me,  that  case  establishes.  The  facts  were  these.  The 
plaintiff  and  the  defendant  had  been  held  jointly 
liable  to  the  extent  of  £840  in  an  action  brought 
against  them  by  the  owner  of  a  reversionary  interest 
in  a  mill  for  damage  done  by  them  to  the  mill.  The 
whole  £840  was  levied  on  the  plaintiff,  who  sought 
to  recover  in  an  action  of  assumpsit  contribution 
from  the  defendant.  Thomson,  B.,  held  that  no 
implied  assumpsit  arose  as  between  joint  wrongdoers, 
ana  nonsuited  the  plaintiff.  Lord  Kenyon  and  the 
judges  of  the  King's  Bench  held  the  nonsuit  right. 
Lord  Kenyon  said  that  he  had  never  heard  of  such 
an  action  having  been  brought  where  the  former 
recovery  was  for  tort ;  that  the  distinction  was  clear 
between  this  case  and  that  of  a  joint  judgment 
against  several  defendants  in  an  action  of  assumpsit; 
then  he  added :  This  decision  would  not  affect  cases 
of  indemnity  where  one  man  employed  another  to  do 
acts,  not  unlawful  in  themselves,  for  the  purpose  of 
asserting  a  right.  The  meaning  of  that  sentence  is, 
I  think,  this :  although  no  implied  indemnity  arises 
from  the  simple  fact  that  one  of  two  tort-feasors  has 

Said  the  whole  of  the  damage  for  which  both  are 
able,  yet  this  principle  does  not  affect  cases  where 
one  man  has  employed  another  to  do  acts  for  the 
purpose  of  asserting  a  right,  either  under  an  express 
indemnity,  or  under  such  circumstances  as  to  raise 
an  implied  indemnity,  provided  the  acts  are  not  of 
such  a  character  as  to  be  obviously  unlawful. 

Adamson  v.  Jarvis,  4  Bing.  66,  affords  an  example  of 
the  class  of  cases  to  which  Lord  Kenyon  referred  In 
that  case  the  plaintiff,  an  auctioneer,  sold  goods  under 
the  order  of  the  defendant,  and  paid  the  proceeds  to 
the  defendant.  The  defendant  induced  the  plaintiff  to 
sell  the  goods  by  representing  to  him  that  the  defend- 
ant was  of  right  entitled  to  sell  them,  and  the  plain- 
tiff in  good  faith  acted  on  that  representation.    The 


defendant  was  not  entitled  to  sell  the  goods,  and  the 
true  owner  recovered  the  value  from  the  plaintiff, 
and  the  plaintiff  brought  this  action  against  the 
defendant  to  recover  the  amount  he  had  been  w 
compelled  to  pay.  The  plaintiff  was  held  entitled  to 
recover.  Best,  O.J.,  said,  in  the  course  of  his  judg- 
ment :  "  The  plaintiff  is  hired  by  the  defendant  to 
sell,  which  implies  a  warranty  to  indemnify  against  all 
the  consequences  that  follow  the  sale."  The  dream- 
stances  of  that  case,  were  such  as  to  raise  n 
implied  warranty  to  indemnify.  It  was  never  decided 
in  Merryweather  v.  Nixan  that  one  wrongdoer  oonH 
not  in  some  cases  sue  another  for  contribution,  but  what 
was  decided  was  that  an  implied  promise  to  indemnify 
did  not  arise  from  the  mere  fact  of  payment  of  the 
whole  of  the  joint  liabilities  by  one  of  several  wrong- 
doers. Where  the  circumstances  are  such  as  tonne 
a  promise  to  indemnify,  then  the  indemnity  may  be 
enforced,  except,  in  the  words  of  Best,  C.J.,  in  "cats 
where  the  person  who  seeks  redress  must  be  presomed 
to  have  known  that  he  was  doing  an  unlawful  act" 
If  the  person  knew  that  the  act  he  was  engaged  to 
do  was  not  only  wrongful,  but  unlawful,  then  tb« 
promise  to  indemnify  is  an  unlawful  contract,  moo* 
travention  of  public  policy,  and  one  that  cannot  te 
enforced  in  law.  Betts  v.  Oibbins,  2  A.  &  &  57,  ii  i 
case  of  the  same  character  as  the  one  I  have  is* 
referred  to.  The  plaintiff  in  that  case  dealt  wife 
goods  under  the  order  of  the  defendant  under  sua 
circumstances  as  to  raise  a  promise  on  the  part  of  fa 
defendant  to  indemnify  the  plaintiff.  There  vu 
nothing  clearly  illegal  in  the  act  of  the  plaintiff, 
and  he  was  held  entitled  to  recover  on  the  implied 
indemnity. 

The  case  of  Pearson  v.  SkeUon,  1  M.  &  W.  W*. 
was  referred  to  in  the  argument.  The  plaintiff  s&4 
the  defendant  and  several  other  persons  were  partaen 
concerned  in  running  a  stage  coach.  A  person  who* 
horse  was  killed  by  the  negligence  of  a  coachiaa 
employed  by  the  partner  to  drive  the  coach  recovena 
damages  against  the  plaintiff,  and  the  plaiufcf 
sought  to  recover  contribution  from  the  defendest 
There  appeared  to  be  a  partnership  fund,  oat  off 
which  expenses  were  first  to  be  paid,  and  thereto 
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divided  among  the  proprietors.  The  A 
Merryweather  v.  Nixan  did  not  apply,  became  ti*i 
was  an  express  contract  regulating  the  rights  of  ne 
plaintiff  and  defendant ;  but  notwithstanding,  <*• 
action  was  held  not  to  be  maintainable  at  lav, 
because  the  rights  of  the  partners  could  only  1* 
adjusted  in  the  Court  of  Chancery. 

An  examination  of  the  oases  has  led  me  to  tse 
conclusion  that  the  actual  point  decided  in  Mart 
weather  v.  Nixan,  that  an  implied  indemnity  doee  art 
arise  as  between  tort-feasors  simply  because  ol  v 
payment  by  one  of  the  whole  of  the  joint  haWWft 
has  never  been  questioned.  Circumstances  may  «■■ 
as  in  some  of  the  cases  referred  to,  which  give  neeto 
an  implied  indemnity,  or  there  may  be  an  exffaei 
indemnity;  and  where  there  is  such  an  indeaua* 


known  to  be  illegal  by  the  person  seeking  to  < 
the  indemnity.  This  view  of  the  law  is  quite  oca 
with  the  observation  of  Lord  Herschell,  L.G,  m 
the  case  of  Palmer  v.  Wick  Steam  Shipping  (*t 
to  which  attention  was  directed  in  the  aigs«*J 
The  Lord  Chancellor  is  not  speaking  of  * 
circumstances  which  may  raise  an  implied  ] 
to  indemnify.  He  is  addressing  himself  to 
construction  of  the  alleged  doctrine  that  one  _ 
tort-feasor  can  never  recover  from  another,  and  J 
expresses  the  opinion  that  in  cases  where  an  _ 
or  implied  indemnity  exists,  the  doctrine  can  < 
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Coubt  of  Appeal. 


apply  to  prevent  the  tort-feasor  from  recovering  when 
he  must  be  presumed  to  have  known  that  he  was 
doing  an  unlawful  act.  I  do  not  think  that  his 
observations  were  intended  to  mean  that,  wherever 
the  act  done  by  joint  tort-feasors  was  not  in  itself 
unlawful,  an  indemnity  is  to  be  implied  from  the  mere 
fact  that  one  tort-feasor  has  paid,  under  com- 
pulsion, the  whole  damages  arising  from  the 
tort  So  to  lay  down  the  law  would  be,  as  it 
teems  to  me,  to  overrule  the  exact  point  decided 
in  Merrvweather  v.  Nixan.  That  it  is  clear  Lord 
HerecheH  did  not  intend  to  do,  because  he  says,  "  It 
u  now  too  late  to  question  that  decision  in  this 
oountry."  In  fact,  Lord  Hersohell  does  not  seem 
to  have  done  more  than  express  his  approval  of  the 
exposition  of  the  law  contained  in  the  judgment  of 
Bast,  C.J.,  in  the  case  of  Adamson  v.  Jarvis. 

I  have  come  to  the  conclusion  that  there  are  no 
drcnmstanoes  in  the  present  case  to  raise  an  implied 
promise  of  indemnity,  and  I  do  not  think  that  the 
applicants  are  entitled  to  the  order  they  seek.  I 
should  say,  further,  that  I  think  that  the  statute  applies 
only  in  cases  where  payment  has  been  made.  Had 
an  action  been  brought  by  the  owners  of  The  Aus- 
tralia fo  compel  an  assignment  of  the  judgment,  the 
payment  of  uie  amount  of  the  joint  debt  would  have 
been  a  necessary  allegation  in  the  statement  of 
claim. 

Further,  in  this  case  I  do  not  gather  that  there  has 
ever  been  an  offer  to  pay  the  amount  of  the  damages 
m  which  The  Australia  has  been  condemned.  The 
oiler  made,  as  I  understand,  has  been  to  pay  only 
the  balance  due  after  taking  into  account  the  counter- 
claim of  The  Englishman.  No  doubt,  according  to 
the  decision  in  the  case  of  The  Khedive,  31  W.  B. 
249,  7  App.  Gas.  795,  the  balance  could  only  be 
recovered  from  The  Englishman,  but  I  see  no  reason 
why  the  owners  of  The  Australia  should  deduct  from 
the  amount  of  their  liability  the  amount  due  to  the 
owners  of  The  Englishman  in  respect  of  their  claim. 

Solicitors  for  the  plaintiffs,  Lawless  <fe  Co* 

Solicitors  for  the  owners  of  The  Australia,  Cooper  <fe 

Solicitors    for    the   owners    of    The   Englishman, 
Pritchard  &  Son. 


Otoutf  of  appeal. 


Div.     ) 

s,  and  > 


Aug.  5,  6. 


From  Chan.  Div. 
[Lindley,  Lopes, 
Bigby,  L.JJ. 

Crosland  v.  Wriglby.  (a.) 
uurance,  Life — Benefit  of  wife  and  children — Foreign 
assurance  company — Lex  loci  contractus— Lex  loci 
solutionis. 

A  policy  of  insurance  on  the  life  of  a  husband  for  the 
nefit  of  his  wife  and  children  was  effected  by  an 
nglishman  domiciled  in  England  through  the  English 
anch  of  an  insurance  company  which  carried  on 
\siness  in  New  York. 

Held  [affirming  the  decision  of  Kekewich,  J.,  ante, 
672),  that  the  policy,  so  far  as  it  consisted  of  a 
ilement  of  the  policy  moneys,  must  be  construed  in 
cordance  urith  the  law  of  the  domicile  of  the  insuring 
rty. 

r.)  Reported  by  Arnold  Glover,  Esq.,  Barrister- 
at-Law. 


The  decision  of  Kekewich,  J.,  upon  the  construction 
of  the  policy,  reversed. 

Appeal  from  the  decision  of  Kekewich,  J.,  reported 
ante,  p.  572. 

B.  Skilbeok,  a  domiciled  Englishman,  insured  his 
life  in  the  Equitable  Life  Assurance  Society  of  the 
United  States,  whose  principal  office  was  in  New 
York,  but  having  also  a  branch  in  England,  where 
the  insurance  was  effected.  The  moneys  assured 
were  expressed  to  be  payable  to  "  Eliza  Jane  Skil- 
beok, wife  of  B.  Skilbeck,  for  her  sole  use,  if  living, 
in  conformity  with  the  statute,  and,  if  not  living, 
to  the  children  of  said  B.  Skilbeok  or  their  guardian 
for  their  use,  or  if  there  be  no  such  children  sur- 
viving, then  to  the  executors,  administrators,  or 
assigns  of  said  B.  Skilbeck." 

The  words  "in  conformity  with  the  statute" 
referred  to  a  statute  of  the  State  of  New  York  relating 
to  the  property  of  married  women. 

The  question  was,  whether  the  law  of  England  or 
of  New  York  was  to  be  applied  in  constrains  the 
policy.  Kekewich,  J.,  held  that  the  policy  should  be 
construed  according  to  the  law  of  England,  and,  upon 
the  construction  of  the  policy,  held  that  "  children  " 
meant  children  surviving  the  insured,  and  that,  as 
only  one  child  (the  defendant)  survived  the  insured 
she  was  entitled  to  the  whole  fund. 

The  plaintiff,  the  legal  personal  representative  of 
the  deceased  daughter,  appealed. 

Marten,  Q.C.,  and  Vaughan  Hawkins,  for  the  ap- 
pellant. 

Renshaw,  Q.C.,  and  W.  A.  Peck,  for  the  respond- 
ent. 

Ex  parte  Dever,  18  Q.  B.  D.  660,  35  W.  B.  Dig.  96 ; 
Winn  v.  Fenwich,  11  Beav.  438,  and  Stevens  v.  Pyle, 
30  Beav.  284,  11  W.  B.  Dig.  128,  were  referred  to  on 
the  construction  of  the  policy. 

Lindley,  L.  J. — This  is  a  curious  document  and  one 
to  which  we  are  not  accustomed.  It  is  a  policy  of 
assurance  and  a  voluntary  post-nuptial  settlement  in 
one.  We  are  concerned  with  the  settlement  aspect  of 
the  document,  and  with  that  the  American  law  has 
nothing  to  do.  [His  lordship  then  proceeded  to  con- 
strue the  policy,  and  came  to  the  conclusion,  reversing 
the  decision  of  Kekewich,  J.,  that  the  two  daughters 
of  the  assured  took  equally  as  tenants  in  common.] 

Lopes  and  Biobt,  L.JJ.,  concurred. 

Solicitors,  Ramsden,  Radcliffe,  <fe  Co.,  for  Ramsden, 
Syhes,  <fe  Ramsden,  Huddersfield;  Tljffe,  Henley,  <fc 
Sweet,  for  Laycock,  Dyson,  dc  Laycock,  Huddersfield. 


July  24. 


From  Chan.  Div.     \ 

(Lindley,  Lopes,  and  > 

Bigby,  L.JJ.)       j 

In  re  Bircham  &  Co.  (a.) 

Solicitor  —  Costs — Taxation— Debenture  trust  deedr- 

Mortgage — Scale  fee — Solicitors*   Remuneration  Act, 

1881  (44  <fe  45  Vict.  c.  44)— General  Order,  1882,  r.  2 

(a),  (c),  Scliedule  1,  Part  1. 

The  costs  of  the  preparation  and  execution  of  a  deben- 
ture trust  deed,  which  was  intended  to  be  a  mortgage 
security  for  moneys  advanced,  but  under  which  no 
debentures  were  in  fact  ever  issued,  should  be  taxed  under 
rule  2  (c)  of  the  General  Order  made  in  pursuance  of  the 
Solicitors'  Remuneration  Act,  1881. 

Decision  of  Kekewich,  J.,  reversed. 

(a.)  Beported  by  W.  Shallcross  Goddard,  Esq., 
Barrister-at-Law. 
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Appeal  from  a  decision  of  Kekewich,  J.,  on  a  sum- 
mons to  revi  ew  taxation. 

By  an  indenture  dated  9th  of  January,  1894,  the 
Midland  Coal,  Coke,  &  Iron  Co.,  assigned  certain 
premises  to  trustees  upon  trust  to  permit  the  company 
to  retain  the  same  and  carry  on  business  until  the 
security  became  enforceable,  and  then  upon  the  usual 
trusts  for  realization,  and  it  was  declared  that  the 
principal  moneys  and  interest  intended  to  be  secured 
by  the  debentures  should  be  a  first  charge  on  the 
mortgaged  premises.  Pursuant  to  this  indenture 
certain  debentures  were  sealed  and  stamped,  but  none 
were-  ever  issued  nor  any  money  advanced,  some 
money,  however,  was  advanced  by  Lloyds  Bank  on 
the  security  of  an  agreement  to  issue  the  debentures, 
the  debentures  being  held  in  the  meantime  by  the  bank. 
On  an  order  to  tax,  the  taxing  master  refused  to 
allow  the  scale  fee  to  the  applicants  who  acted  as  the 
solicitors  in  the  above  matter,  but  he  offered  to  allow 
them  costs  in  respect  of  the  work  they  had  actually 
done,  alleging  in  his  answer  to  objections,  amongst 
other  things,  that  the  deed  in  question  was  a  deed  of 
trust,  not  an  ordinary  mortgage  deed,  that  the  solicitors 
acted  for  the  trustees,  and  not  for  the  parties  who 
might  lend  the  money,  and  that  the  deed  was  not 
stamped  as  a  mortgage. 

By  the  General  Order,  1882,  made  in  pursuance 
of  the  Solicitors'  Bemuneration  Act,  1881,  s.  2, 
it  was  provided  as  follows :— (Bule  2)  "The  re- 
muneration of  a  solicitor  in  respect  of  business 
connected  with  sales,  purchases,  leases,  mortgages, 
settlements,    and    other    matters    of    conveyancing 

.  .  is  to  be  regulated  as  follows — namely,  (a)  In 
respect  of  sales,  purchases,  and  mortgages  completed, 
the  remuneration  of  the  solicitor  having  the  conduct  of 
the  business,  whether  for  the  vendor,  purchaser, 
mortgagor,  or  mortgagee,  is  to  be  that  prescribed  in 
Part  I.  of  Schedule  I.  to  this  order,  (c)  in  respect  of 
business  not  hereinbefore  provided  for,  oonneoted 
with  any  transaction,  the  remuneration  for  which,  if 
completed,  is  hereinbefore  or  in  Schedule  I.  hereto 
prescribed,  but  which  is  not,  in  fact,  completed 
.  .  .  the  remuneration  is  to  be  regulated  accord- 
ing to  the  present  system  as  altered  By  Schedule  II. 
hereto."  By  Schedule  I.,  Part  I.,  a  mortgagee's 
solicitor  is  entitled  to  a  percentage  on  the  amount  of 
money  advanced,  for  investigating  title  to  freehold, 
copyhold,  or  leasehold  property,  and  preparing  and 
completing  mortgage. 

Kekewich,  J.,  held  that  the  deed  of  the  9th  of 
January  1894,  was  a  mortgage,  and  that  the  solicitors 
were  entitled  to  charge  the  scale  fee  allowed  by 
Schedule  I.,  Part  I.,  for  preparing  and  completing 
the  mortgage. 

The  oompany  appealed. 

Bramwell  Davis,  Q.C.,  and  Younger,  for  the  appel- 
lants.— At  the  most  the  solicitors  are  only  entitled 
to  the  scale  fee  so  far  as  the  transaction  is  oompleted : 
In  re  Smith,  Pinsent,  <fc  Co.,  38  W.  B.  685,  44  Ch.  D. 
303.  If  this  is  a  mortgage  at  all,  it  is  abortive.  The 
mortgage  is  not  of  the  essense  of  the  transaction: 
the  money  could  be  advanced  without  this  trust  deed, 
which  is  not  the  governing  deed,  and,  therefore,  is  not 
the  mortgage.  The  completion  of  a  mortgage  is  not 
the  completion  of  any  particular  document  within 
the  meaning  of  the  Act,  nor  is  a  mortgage  a  mort- 
gage deed ;  it  is  a  mortgage  transaction.  The  com- 
pletion of  the  mortgage  meant  the  handing  over  of 
the  money  and  the  title  deeds  and  the  execution  of 
the  mortgage  deed. 

Warrington,  Q.C.,  and  Kenyan  Parker  for  the 
solicitors. 

Ltndley,  L.J. — I  have  come  to  the  conclusion  that 
the  taxing  master  is  right.     The  question  is  whether 


the  solicitors  are  to  be  paid  in  one  particular  way  or 
in  another  particular  way.  If  we  look  at  the  Solici- 
tors' Bemuneration  Act,  1881,  section  2  provides,  4c 
[His  lordship  read  the  section  and  rules  2  (a)  and  (c)  of 
the  General  Order  made  inpursuance  of  section  2  of  the 
Act,  and  continued : — ]  We  have  to  determine  whether 
this  transaction  falls  within  (a)  pr  (c).  I  have  bo 
hesitation  in  saying  that  it  falls  within  (c).  [Ha 
lordship  then  stated  the  facts,  and  continued:-] 
Until  the  debentures  are  issued  the  trust  is  for  the 
benefit  of  the  oompany.  There  is  no  security,  and 
the  issue  of  debentures  is  precedent  to  the  security. 
It  is  not  a  mortgage.  If  a  mortgage  were  existent  1 
doubt  whether  a  mortgage  to  secure  further  advanea 
would  be  entitled  to  be  charged  for  on  the  scale  fee. 
The  case  oomes  clearly  within  rule  2  (c),  and  sot 
(a),  and  the  result  is  that  the  appeal  must  be  allowed. 

Lopes,  L.J.—  I  am  of  the  same  opinion.  7k 
question  is  whether  the  solicitors  are  entitled  to  bt 
paid  by  scale  or  by  items  for  the  work  which  the? 
actually  did.  Can  this  be  regarded  as  a  complete* 
transaction?  No  debentures  were  ever  issued.  Its 
said  that  some  were  issued  to  Lloyds  Bank;  rate 
the  bank  said  they  would  hold  them  as  security  is 
money  advanced  so  as  to  prevent  the  issue  of  them  ti 
anyone  else.  I  do  not  think  this  constitutes  a  mort- 
gage within  the  meaning  of  the  Act.  It  certainly  » 
not  a  completed  mortgage  transaction,  and  the  appeal 
must  be  allowed. 

Bigby,  L.J. — I  am  of  the  same  opinion.  At  tb 
date  of  the  execution  of  the  deed  it  was  not  a  m 
rity  at  alL  Not  a  single  debenture  was  ever  m 
Tou  cannot  turn  into  a  completed  mortgage  tW 
which  was  not  intended  to  be  a  completed  mortgaga. 

The  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellant  company,  Thonvgnl 
Tabor  <fe   Co. 

Solicitors  for  the  respondents,  Bircham  A  Co. 


July  19, 2t 


From  Q.  B.  Div.      j 
(Lindley,  Lopes,  and  \ 
Bigby,  L.JJ.)        J 
Allen  and  Another  (Appellants)  v.  London  Coot 
Council  {Respondents),  (a.) 

Metropolis — "  Street,  place,  or  row  of  houses  "  »»  wi« 
budding  situate — Determination  of— Superintend* 
architect — Magistrate — Metropolis  Local  Manaspsn 
Act,  1862  (25  &  26  Vict.  c.  102),  s.  75. 

For  the  purposes  of  section  75  of  the  Metropolis 
Management  Act,  1862,  it  is  tfie  function  ofthes*\ 
tending  architect,  and  not  of  the  magistrate,  to 
the  question  in  what  "  street,  place,  or  row  of  hcmsts 
building  is  situated. 

Barlow  v.  Vestry  of  St.  Mary  Abbotts,  Kenaingl 
34  W.  B.  521,  11  App.  Cos.  257,  considered  and  appt* 

Appeal  from  the  decision  of  the  Divisional  Cos 
upon  a  case  stated  by  a  metropolitan  police 
trate. 

A  summons  was  issued  against  the  appellants 
a  complaint  by  the  respondents  that  the  appellants 
on  or  about  the  13th  of  November,  1894,  nnlawfal 
begin  to  erect  a  certain  building  beyond  the  _ 
line    of    building   on    the    north-western    side 
Birchington-road,  without  the  consent  in  writing 


(a.)  Reported  by  Aknold  Glover,  Esq., 
at- Law. 
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the  respondents,  oontrary  to  section  75  of  the  Metro- 
polis Management  Act,  1862. 

The  shop  and  house  to  which  the  complaint  related 
had  a  frontage  of  58  feet  to  Birchington-road  and  22 
feet  to  Kilburn  High-road.  The  door  of  the  shop 
was  intended  to  face  towards  the  Kilburn  High-road, 
and  the  shop  front  to  face  partly  towards  the  one  road 
and  partly  towards  the  other.  The  superintending 
architect  to  the  London  County  Council  had  by  his 
certificate  fixed  the  general  line  of  buildings  on  the 
north-western  side  of  Birchington-road  by  refer- 
ence to  the  existing  buildings  thereon.  The  architect 
in  his  certificate  stated  that,  "  with  regard  to  the 
erection  of  a  building  in  Birchington-road,  Hamp- 
stead,  and  beyond  the  face  or  front  of  the  buildings 
forming  a  row  of  houses  on  the  north-western  side  of 
Birchington-road  as  aforesaid,  T  have  been  required 
to  decide  the  general  line  of  buildings  in  such  road 
as  provided  by  the  statute,"  and  proceeded :  "  There- 
fore I  decide  that  the  main  fronts  of  the  buildings  in 
the  row  of  houses  aforesaid,  and  tinted  pink  on  the 
plan  hereto  annexed  and  signed  by  me,  form  the 
general  line  of  buildings  on  the  north-western  side  of 
Birchington-road  aforesaid,  in  whioh  road  the  build- 
ingis  situated." 

The  plan  annexed  to  and  referred  to  in  the  certifi- 
cate showed  that  the  building  extended  sixteen  feet 
beyond  the  prolongation  of  the  building  line  thus 
fixed. 
The  architect's  certificate  was  confirmed  on  appeal. 
The  magistrate  found  the  complaint  proved,  and 
ordered  the  appellants  within  twenty- eight  days  to 
demolish  so  much  of  the  building  as  was  beyond  the 
general  line  of  buildings  on  the  north-western  side  of 
Birchington-road,  as  defined  in  the  certificate  and  con- 
firmed by  the  appellate  tribunal. 

Upon  the  case  stated  by  the  magistrate  the  Divi- 
sional Court  (Wills  and  Wright,  JJ.)  were  of  opinion 
that  the  superintending  architect  must  be  taken  to 
have  decided  that  the  appellants'  house  was  situate  in 
Birchington-road,  and  that  that  decision  was  binding 
on  the  magistrate.  The  latter  point  their  lordships 
decided  in  deference  to  the  case  of  London  County 
Council  v.  Cross,  61  L.  J.  M.  C.  160,  40  W.  B.  Dig. 
148,  and  the  interpretation  put  in  that  case  upon  the 
judgment  of  the  House  of  Lords  in  Barlow  v.  Vestry 
of  St.  Mary  Abbotts,  Kensington,  34  W.  B.  521,  11 
App.  Gas.  257. 
The  owners  appealed. 

Channell,  Q.C.,  and  Macmorran,  for  the  appellants. 
— f  1)  The  certificate  does  not  decide  that  the  building 
is  m  "  the  street,  place,  or  row  of  houses  "  for  whioh 
the  building  line  is  determined.  (2)  It  is  for  the 
architect  to  settle  the  general  line,  but  for  the 
magistrate  to  settle  whether  a  particular  building  is 
in  the  "  same  street,  row,"  &c,  in  which  the  general 
building  line  is.  That  was  the  view  taken  by  Lord 
Bramwell  in  Barlow  v.  Vestry  of  St.  Mary  Abbotts, 
Kensington,  and  is  to  be  preferred  to  the  oontrary 
opinion  expressed  by  Lord  Watson  in  the  same  case. 
London  County  Council  v.  Cross,  upon  this  point,  is 
wrongly  decided. 

Horace  Avory  and  F.  F.  DaZdy,  for  the  respondents. 
— No  ease  has  decided  that  this  is  a  question  of  fact 
to  be  decided  by  the  magistrate.  The  point  was 
raised  in  Barlow's  case  for  the  first  time  in  the  House 
of  Lords.  [Lopes,  L. J.,  referred  to  Gilbart  v.  Wands- 
worth  District  Board  of  Works,  60  L.  T.  N.  S.  150,  37 
W.  B.  Dig.  120.]  All  the  decisions  overruled  in 
Spackman  v.  Plumstead  District  Board  of  Works,  33 
W.    B.   661,   10  App.   Cas.   229,   proceeded  on  the 

Sound  of  alleged  hardship  on  the  owner,  and  here 
e  hardship  is  no  greater.     The  section  says  that 
"  such  general  line  is  to  be  decided  by  the  architect, 


and  that  refers  back  to  the  general  line  of  buildings 
in  any  street,  place,  or  row  of  houses."  The  archi- 
tect, therefore,  determine  in  what  street,  &c.,  the 
building  complained  of  is. 

They  also  referred  to  the  London  County  Council 
(General  Powers}  Act,  1890  (53  &  54  Vict.  c.  ocxliii.), 
s.  28,  as  amended  by  the  London  Building  Act,  1894 
(57  &  58  Viot.  c.  coxiii.)  and  to  the  Metropolis  Local 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  s.  143. 

CkanneU,  Q.C.,  in  reply.— The  answer  to  the 
argument  based  on  the  word  "  such  "  is  the  judgment 
of  Lord  Bramwell  in  Barlow's  case*  Gilbarfs  case  is 
in  my  favour,  because  there  the  magistrate  found 
the  position  of  the  house. 

Cur.  adv.  vuli. 

Ltndley,  L.J.— This  is  an  appeal  from  a  decision 
of  the  Divisional  Court  in  one  of  those  cases  of  build- 
ings projecting  beyond  the  line  of  street,  and  it  turns, 
as  usual,  upon  the  true  construction  of  section  75  of 
the  Metropolis  Management  Act,  1862.  I  will  not 
pause  to  read  that  section,  whioh  was  read  and  com- 
mented upon,  and  I  take  it  for  granted  that  we  are 
all  in  possession  of  the  terms  of  it.  The  difficulty 
arises,  as  commonly  is  the  case,  by  reason  of  a  house 
which  is  situated  at  the  corner  of  two  roads  or  streets. 
The  superintending  architect  has  granted  a  certificate. 
[His  lordship  referred  to  the  certificate,  and  con- 
tinued:— ]  Wow  with  reference  to  the  point  made 
by  Mr.  Channell,  turning  on  the  construction  of  that 
certificate,  and  having  regard  to  the  terms  of  it  and 
to  the  plan  to  which  it  refers,  I  have  not  the  slightest 
doubt  that  the  true  construction  of  this  is  that  the 
building  in  question  is  certified  to  be  not  only  in 
Birohington-road  but  in  the  road  delineated  on  the 
plan.    There  is  no  doubt  of  that. 

That  being  so,  I  turn  to  the  question  which  is  in 
controversy  and  whioh  turns  upon  the  construction  of 
the' Act.  The  question  is  whether  this  building  pro- 
jects beyond  the  building  line  of  houses  in  Birching- 
ton-road, and  whether  that  question  is  to  be  decided 
under  the  statute  by  the  superintending  architect  or 
by  the  magistrate. 

Taking  section  75  as  read  and  not  pausing  to  go 
over  it,  the  following  circumstances  must  co-exist  in 
order  to  justify  an  order  for  demolition  under  section 
75,  namely — 

First,  there  must  be  a  "building,  structure,  or 
erection,"  of  some  sort. 

Secondly,  such  "building,  structure,  or  erection" 
must  be  erected  with  the  written  consent  of  the 
Metropolitan  Board  of  Works,  or  now  of  the  London 
County  Council. 

Thirdly,  such  building;  must  be  in  some  "  street, 
place,  or  row  of  houses/' 

Fourthly,  such  "  street,  place,  or  row  of  houses " 
must  have  a  general  line  of  buildings. 

Fifthly,  such  line  of  buildings,  that  is,  the  line  of 
buildings  of  the  "  street,  place,  or  row  of  houses  "  in 
which  the  building  complained  of  is  situated,  must 
be  decided  by  the  superintending  architect  appointed 
by  the  Metropolitan  Board  of  Works,  or  now  by  the 
tiounty  Council. 

Sixthly  and  lastly,  the  "building,  &c."  must  be 
erected  beyond  the  Hue  so  decided. 

What  is  left  to  the  decision  of  the  architect  is  the 
existence  and  exact  position  of  the  general  line  of 
building  of  the  "  street,  place,  or  row  of  houses,"  if 
any,  in  which  the  "  building,  &c."  complained  of  has 
been  erected.  In  case  of  dispute  the  magistrate  must 
decide  all  the  other  matters  referred  to.  For  example, 
he  must  decide  whether  the  building  complained  of 
is  one  to  which  section  75  applies,  especially  havin  g 
regard  to  section  74  whether  the  necessary  consent  ha8 
been  given;   whether  the  building  is  in  a  "  street | 
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place,  or  row  of  houses,"  "  street "  being  interpreted 
as  directed  in  section  112;  whether  the  building  has 
been  erected  beyond  the  general  line  of  building  for 
that  street  as  decided  by  the  superintending  architect. 
Such  is,  in  my  opinion,  the  true  construction  of  the 
section,  and  of  the  decision  in  Spademan  v.  The 
Plumstead  Board  of  Works ,  which  set  at  rest  the  doubt 
whether  the  magistrate  could  review  the  architect's 
decision  as  to  the  general  line  of  building. 

So  far  the  interpretation  of  the  statute  is  reasonably 
plain,  but  then  it  is  said  that  the  question  still 
remains  who  is  to  determine  whether  the  building 
complained  of  is  in  the  particular  street,  place,  or 
row  of  houses  to  which  the  architect's  certificate  is 
applicable  ?  This  is  the  point  on  which  Lords  Watson 
and  Bramwell  differed  in  Barlow  v.  The  Vestry 
of  St.  Mary* a  Abbotts,  A  careful  perusal  of  Lord 
Hersohell's  judgment  has  led  me  to  the  conclusion 
that  he  agreed  with  Lord  Watson,  and  that  Lord  Fitz- 
gerald took  the  same  view.  There  is  much  to  be  said 
for  this  interpretation  of  the  Act,  for  the  object  of 
the  Act  being  to  regulate  lines  of  building,  the 
architect  rather  than  the  magistrate  seems  naturally 
to  be  the  person  to  say  what  line  of  building  a  par- 
ticular house  should  conform  to.  The  general  line  of 
building  the  architect  is  to  decide  is  "  such  general 
line"  and  by  "such"  is  meant  the  general  Sue  for 
the  "  street,  place,  or  row  of  houses  in  which  the 
house  in  question  is.  The  architect  might,  no  doubt, 
assume  without  deciding,  that  the  building  com- 
plained of  was  in  a  particular  "  street,  place,  or  row 
of  buildings,"  and  simply  certify  the  general  line  of 
buildings  of  that  "  street,  &c.",  leaving  the  magis- 
trate to  determine  whether,  after  all,  the  building 
was  in  the  "  street,  &c."  to  which  the  certificate 
applied.  But  this  would  be  to  deprive  the  architect's 
certificate  of  half  its  value,  and  the  interpretation 
which  leaves  him  to  decide  what  building  line  is  to  be 
conformed  with  seems  to  be  preferable  to  an  inter- 
pretation which  leaves  that  question  to  the  magis- 
trate. 

For  the se  reasons,  and  thinking  as  I  do  that  this 
view  of  the  section  is  more  in  conformity  with  the 
decision  of  the  House  of  Lords  in  Barl-ow's  case  than 
the  interpretation  contended  for  by  the  appellants,  I 
have  come  to  the  conclusion  that  this  appeal  ought 
to  be  dismissed. 

L0FE8,  L.J.— I  am  of  the  same  opinion.  There  are 
two  questions  asked  in  this  special  case.  The  first  is 
whether  the  certificate  of  the  superintending  architect 
decides  that  the  appellants*  house  is  situated  in  the 
"  street,  place,  or  row  of  houses  "  in  and  for  which 
the  general  line  of  buildings  is  determined  by  the 
certificate.  Now  T  do  not  mean  to  say  that  the  cer- 
tificate is  as  clear  as  it  might  be,  but  I  have  come  to 
the  conclusion  that  it  does  mean  to  decide  that  the 
appellants'  house  is  situated  in  the  "street,  place, 
or  row  of  houses"  in  and  for  which  the  general 
line  of  building  is  determined  by  the  said  certificate. 
Tberefore  I  answer  that  question  in  the  affirmative. 
Then  a  further  question  is  asked  by  the  case,  viz. : 
"Whether  it  was  the  duty  of  the  superintending 
architect  under  the  75th  section  of  the  Act  to  decide 
and  find  by  his  certificate  the  situation  of  the  appel- 
lants' building  within  the  meaning  of  the  said  section, 
and  if  so,  whether  his  decision  and  finding  was  bind- 
ing on  me."  I  have  come  to  the  conclusion  that  that 
question  also  ought  to  be  answered  in  the  affirmative. 
To  at  question  depends  on  the  75th  section  of  the 
Metropolis  Management  Act,  1862.  I  do  not  propose 
to  read  that  section— it  is  unnecessary ;  but  some  way 
on  in  the  section  are  these  words :  "  Such  general 
line  of  buildings  to  be  decided  by  the  superintending 
architect  to  the  Metropolitan  Board  of  Works" — 


"  such  general  line  of  building  " ;  that  refers  yon  bad 
to  the  earlier  part  of  the  section,  which  says  that  "  no 
building,  structure,  or  erection  shall,  without  the 
consent  in  writing  of  the  Metropolitan  Board  of 
Works,  be  erected  beyond  " — what  ? — "  beyond  the 
general  line  of  buildings  in  any  street,  place,  or  iov 
of  houses  in  which  the  same  is  situated."  It  seems 
to  me  impossible  that  the  superintending  architect 
can  determine  the  building  line  to  which  it  is  tote 
conformed,  without  determining  in  what  street  tb 
house  complained  of  is. 

I  think,  if  I  had  to  decide  it  for  the  first  time, 
upon  the  true  construction  of  the  section  I  should  n 
hold,  but  the  case  in  the  House  of  Lords  (I  think  ft 
unnecessary  to  refer  to  the  other  cases)  of  Barlow  t. 
The  Vestry  of  Kensington  is  clear,  to  my  mind,  ia 
that  direction.  I  think  the  judgment  of  Lord  Watm 
in  that  case  right  when  he  says :  "  In  my  opimot 
the  function  assigned  to  the  superintending  architat 
is,  not  merely  to  lay  down  the  general  line  of  kill- 
ings in  a  street,  place,  or  row  of  houses  in  whidh 
the  building  or  erection  complained  of  is  alleged  to 
be  situated,  but  to  fix  and  determine  the  general  lia) 
of  the  street,  place,  or  row  in  which,  according  to  ai 
professional  judgment,  suoh  building  or  erection  ft 
actually  situated.  The  question  whether  a  brildaf 
is  or  is  not,  within  the  meaning  of  the  statute,  ias 
particular  *  street,  place,  or  row,'  may  involve  on* 
siderations  of  the  same  character  with  those  up* 
which  the  determination  of  a  general  line  of  briHnaji 
often  depends,  and  it  appears  to  me  to  have  beaatal 
intention  of  the  Legislature  "  (these  are  the  impost* 
ant  words) "  to  entrust  the  decision  of  both  paints  It 
the  architect,  and  not  to  the  justice  before  whom  tiki 
complaint  is  brought."  That  judgment  of  Led 
Watson's  is  absolutely  clear,  and  if  the  judgment  d 
Lord  Herschell,  who  delivered  the  first  speech  in  & 
House  of  Lords,  is  looked  at,  it  will  be  found  far 
what  he  says  is  not  inconsistent  with  anything  Las 
Watson  says,  but,  in  my  opinion,  is  consistent  wl 
it ;  and  when  Lord  Fitzgerald's  judgment  is  loota 
at,  what  he  says  is  this :  "  I  have  had  the  advuiai 
of  reading  the  judgment  which  has  been  delivered  ij 
the  noble  and  learned  lord  on  the  woolsack,  and  ak 
the  judgment  which  has  been  delivered  by  my  noil 
and  learned  friend  opposite  (Lord  Watson),  m 
I  entirely  agree  in  the  conclusions  at  which  they  faff 
arrived,  ana  in  their  reasoning."  Now  it  will  \ 
recollected  that  Lord  Bramwell  took  a  different  vin 
Lord  Fitzgerald  say 8  nothing  about  the  judgment  I 
Lord  Bramwell,  but  he  says  he  agrees  with  Ia 
Herschell  and  Lord  Watson.  That  case,  therefore,! 
my  mind  concludes  the  question  we  now  have  I 
decide,  and  if  that  is  so  I  answer  the  second  quenal 
in  the  affirmative.  It  seems  to  me,  as  I  ksl 
already  said,  not  only  is  that  in  accordance  wititfc 
case  in  the  House  of  Lords,  but  to  my  mind  it  a  i 
accordance  with  the  true  construction  of  the  ststsl 
and  also  what  I  conceive  to  be  the  general  oonwsi 
ence  of  the  matter,  because  there  can  be  no  dad 
that  the  architect  who  goes  on  the  spot  and  thoroBgki 
considers  the  position  of  the  house  and  has  to  daa 
mine  the  building  line,  is  the  person  who  is  best  tM 
to  form  a  skilled  opinion  as  to  the  parties)! 
street  in  which  a  particular  bouse  is  situated. 

Answering  both  questions  in  the  affirmative  I  coal 
to  the  conclusion  that  the  decision  of  the  magistrate 
is  right. 

Rigby,  L.J. — I  am  of  the  same  opinion.  As  total 
first  question  I  do  not  think  the  superintends! 
architect's  certificate  is  really  open  to  doubt.  Intalj 
certificate  he  speaks  of  a  road  called  Birchington-roal 
and  on  the  plan  to  which  he  refers  Bircbington-roal 
is  shown  to  be  a  road  extending  all  the  way  hm 
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KQbura  High-road  on  one  hand  to  the  West  End- 
lane  on  the  other.  He  decides  that  the  house  in 
question  is  in  Birchington-road,  and  he  decides  that 
the  general  line  of  buildings  in  Birchington-road  is 
the  general  line  of  buildings  for  Birchington-road. 
If  there  is  any  doubt  about  it,  it  is  set  at  rest  by  the 
plan  in  which  we  see  the  general  building  line  indi- 
cated, passing  through  the  houses  in  question  right 
up  to  Kilburn  High-road,  I  have  no  doubt,  therefore, 
that  his  certificate  is  a  good  certificate  in  the  very 
respect  in  which  in  Barlow  v.  The  Kensington  Vestry 
the  certificate  was  held  to  be  defective. 

Now  I  quite  agree  with  what  has  been  said  as  to 
the  construction  of  section  75,  but  I  will  not  repeat 
that  I  can  only  say  that  personally  I  consider  the 
matter  is  absolutely  settled  and  disposed  of  by  the 
decision  in  Barlow  v.  The  Kensington  Vestry.  Vice- 
Ghancellor  Bacon  had  granted  an  absolute  injunction 
restraining  the  vestry  from  proceeding  to  pull  down 
the  buildings.  That  would  nave  left  open  no  possi- 
bility of  instituting  new  proceedings.  The  House  of 
Lords  varied  that  order  by  confining  it  to  an  injunc- 
tion against  proceeding  upon  the  certificate  which  had 
then  been  made  "  with  the  variation  that  the  injunc- 
tion therein  granted  should  be  limited  to  restraining 
the  respondents,  The  Kensington  Vestry,  from  de- 
molishing or  interfering  with  the  buildings  in  ques- 
tion, or  taking  any  steps  for  that  purpose  in  virtue 
either  of  the  certificate  of  Mr.  Yulliamy,  or  of  the 
complaint  and  proceedings  following  thereon."  So 
that,  in  point  of  law,  they  simply  found  that  the 
certificate  of  Mr.  Vulliamy,  and  the  complaint  and 
proceedings  following  thereon,  did  not  form  a  ground 
for  demolishing  the  building.  Lord  Bramwell,  no 
doubt,  found  as  a  fact  that  the  appellant's  house  was 
not  within  the  row  of  houses  or  line  of  buildings  in 
De  Vere-garden8.  Now  if  the  House  of  Lords  had 
jurisdiction  or  supposed  themselves  to  have  had  juris- 
diction to  determine  that  point  they  ought  to  have 
determined  it.  It  would  be  idle  to  send  back  this 
when  they  had  all  the  materials  before  them,  but  I  do 
not  find  that  any  one  of  the  noble  and  learned  lords 
who  moved  the  House  or  spoke  on  the  motion  on  that 
occasion  takes  upon  himself  to  determine  the  point 
other  than  Lord  Bramwell.  Now  if  it  were  the 
magistrate's  duty  to  determine  that  point  the  appeal 
would  lie,  and  the  House  of  Lords  ought  to  have 
determined  whether  the  building  was  within  or  with- 
out De  Vere-gardens.  They  refrained  from  doing  so, 
and  I  think  in  so  refraining  they  affirmed  that  they 
had  no  jurisdiction  to  determine  that ;  in  other  words 
that  there  was  no  appeal  possible  to  them,  though  an 
appeal  from  the  magistrate's  decision  would  have 
been  open  to  them.  So  I  consider  that  very  affirma- 
tively they  decided  the  question  that  it  was  the 
architect's  duty  to  ascertain  in  what  line  of  buildings 
the  house  in  question  was  situated,  and  that  his 
certificate  was  defective  in  that  he  had  not  so  ascer- 
tained it.  It  appears  to  me  a  clear  decision  upon  the 
very  point  that  has  been  argued  before  us,  and  on  all 
the  grounds  I  think  that  the  appeal  ought  to  be  dis- 
missed. 

Appeal  dismissed. 

Solicitors,  Last  <fe  Sons ;  Blaxland. 


May  1 ;  July  15,  16. 


Prom  Q.  B.  Div.      \ 

(Lindley,  Lopes,  and  f 

Rigby,  LJJ.)        ( 

[and  Q.  B.  Div.]     ) 

Lavy  and  Anotheb  {Appellants)  v.  London  County 
Council  (Respondents),  (a.). 

Metropolis  —  Building  —  General  line  of  buildings  — 
"  Building,  structure,  or  erection  "  —  Wall  and 
advertisement  hoarding  —  Appeal  from  architect's 
certificate  —  Issue  of  summons  —  Metropolis  Local 
Management  Act,  1862  (25  &  26  Via.  c.  102),  s.  75. 

The  appellants  were  the  owners  of  a  house  the  forecourt 
of  which  had  for  many  years  been  bounded  by  a  dwarf 
wall  between  2  and  3  feet  high,  with  an  iron  railing 
upon  it  5  fed,  6  inches  high.  Upon  this  toall  the  appel- 
lants erected  a  hoarding  for  advertisements,  which  was 
removed  in  consequence  of  a  notice  from  the  London 
County  Council.  The  appellants  then  replaced  the  old 
wall  by  a  new  wall  11  feet  high  and  14  inches  thick,  to 
act  as  a  screen  for  advertisements.  A  surr"  ms  was 
taken  out  by  the  London  County  Council  charging  the 
appellants  with  having  erected  a  structure  beyond  the 
general  line  of  buildings,  contrary  to  section  75  of  the 
Metropolis  Local  Management  Act,  1862.  The  summons 
was  taken  out  before  the  superintending  architect  had 
given  his  decision  as  to  the  general  building  line,  and 
was  heard  by  the  magistrate  while  that  decision  was  still 
under  appeal.  The  magistrate  ordered  the  demolition  of 
the  wall. 

Held,  that  the  magistrate  had  jurisdiction  to  deal  with 
the  summons,  and  that  the  appellants*  new  wall  was  a 
"  building,  structure,  or  erection  "  within  section  15  of 
the  Act. 

This  was  a  special  case  stated  by  a  metropolitan 
magistrate. 

The  appellants  were  charged  with  having,  at  391 , 
City-road,  Islington,  unlawfully  erected  a  certain 
structure  beyond  the  general  line  of  buildings  in  the 
City-road  without  the  consent  in  writing  of  the 
London  County  Council,  contrary  to  section  75  of  the 
Metropolis  Local  Management  Act,  1862. 

The  appellants  were  the  owners  of  the  house  391, 
City-road,  which  was  Bituate  38  feet  from  the  foot- 
way. In  front  of  the  house  was  a  forecourt,  which 
for  many  years  had  been  bounded  by  a  brick  wall  2 
feet  or  3  feet  high,  9  inches  thick,  and  with  an 
iron  railing  on  it  5  feet  6  inches  in  height.  The 
appellants  had  from  time  to  time  applied  for  leave  to 
build  on  the  forecourt,  which  had  been  refused.  Prior 
to  1894  the  appellants  erected  on  the  dwarf  wall  a 
hoarding  for  advertisements.  The  hoarding  was 
placed  against  the  iron  railings  so  as  to  get  their 
support,  and  obtained  additional  support  from  struts. 

On  the  5th  of  May,  1894,  the  hoarding  was  removed 
in  consequence  of  notice  from  the  London  County 
Council,  and  was  replaced  by  a  wall  which  formed  the 
subject-matter  of  the  present  charge.  This  new  wall 
11  feet  high  and  14  inches  thick,  and  was  put  back  4£ 
inches  from  the  line  of  the  old  wall,  so  as  to  form  a 
ledge  to  support  the  advertisement  hoarding. 

The  summons  was  taken  out  on  the  11th  of  July. 
On  the  13th  of  July  the  architect  gave  his  decision 
that  the  building  line  was  the  line  of  the  house. 

The  appellants  gave  notice  of  appeal.  On  the  24th 
of  July  the  appellants  appeared  to  the  summons,  and 
the  respondents  asked  for  an  adjournment,  which 
was  granted  on  the  terms  that  the  rights  of  all 
parties  should  be  preserved  as  they  were  on  the  24th 
of  July.  On  the  19th  of  November  the  architect's 
decision  as  to  the  building  line  was  confirmed  on 

(a.)  Reported  by  F.  O.  Robinson  and  Arnold 
Glovbb,  Esqs.,  Barristers-at-Law. 
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appeal.  The  summons  was  then  heard  by  the  magis- 
trate. 

Seotion  75  of  the  Metropolis  Local  Management 
Act,  1862,  provides  that  "  no  building,  structure,  or 
erection  shall,  without  the  consent  in  writing  of  the 
Metropolitan  Board  of  Works "  (now  the  London 
County  Council),  "  be  erected  beyond  the  general  line 
of  buildings  in  any  street,  place,  or  row  of  houses  in 
which  the  same  is  situate  .  .  .  such  general  line 
of  buildings  to  be  decided  by  the  superintending 
architect." 

Section  26  of  the  London  County  Council  (General 
Powers)  Act,  1890,  enacts  that  "  any  person  deeming 
himself  aggrieved  by  the  certificate  of  the  superin- 
tending architect  may,  within  fourteen  days  after 
notice  of  such  certificate  has  been  given  or  served, 
appeal "  to  a  tribunal  to  be  constituted  as  mentioned 
in  the  section. 

The  magistrate  found  that  the  wall  was  erected  as 
an  advertisement  station,  but  that  it  was  also  intended 
to  serve  as  a  boundary  wall  to  the  forecourt,  and  that 
it  was  a  structure  in  front  of  the  general  line  of 
buildings  to  the  erection  of  which  the  respondents 
had  not  consented.  The  magistrate  ordered  the  demo- 
lition of  the  wall,  but  stated  this  case  for  the  opinion 
of  the  court. 

Dickens,  Q.C.  (B.  C.  Qlen  with  him),  for  the 
appellants. — The  magistrate  had  no  jurisdiction  to 
adjudicate  on  the  summons,  because  at  the  date  of 
the  return  day  an  appeal  was  pending  from  the 
decision  of  the  architect  as  to  the  line  of  frontage : 
Barlow  v.  Vestry  of  St.  Mary  Abbotts,  Kensington,  34 
W.  R.  521,  11  App.  Cas.  257.  [Weight,  J.— The 
decision  of  the  architect  is  a  binding  decision  until  it 
is  reversed  on  appeal.!  Secondly,  this  wall  in 
question  is  not  a  "building,  structure,  or  erection " 
within  section  75  of  the  Metropolis  Local  Manage- 
ment Aot,  1862 :  Wendon  v.  London  County  Council,  42 
W.  R.  370,  [1894]  1  Q.  B.  812.  The  wall  is  really 
only  an  addition  to  the  former  wall.  If  the  addition 
is  a  "  building,  structure,  or  erection,"  the  former 
wall  was  also,  and  as  it  was  decided  in  Lord  Auckland 
v.  Westminster  Board  of  Works,  20  W.  R.  845,  L.  R.  7 
Ch.  App.  597,  that  section  75  only  applies  to  buildings 
ereoted  on  vacant  ground,  this  case  does  not  oome 
within  the  section,  and  the  magistrate  ought  to  have 
dismissed  the  summons. 

Channell,  Q.C.,  {Daldy  with  him),  was  only  heard 
on  the  question  whether  the  wall  was  a  building,  &c., 
within  section  75.— The  question  is  one  of  degree, 
and  the  magistrate  has  found  as  a  fact  that  this  wall 
is  a  building.  No  ground  exists  for  interfering  with 
that  finding. 

He  referred  to  Ellis  v.  Plumstead  Board  of  Works, 
41  W.  R.  496. 

Day,  J.— I  am  of  opinion  that  the  decision  of  the 
magistrate  was  right.  It  is  said  that  at  the  com- 
mencement of  the  proceedings  there  was  not  a  flngi 
decision  of  the  architect.  The  architect  had  given 
his  decision  at  that  time,  and  the  magistrate  ad- 
journed the  hearing  until  after  that  decision  had  been 
affirmed  on  appeal.  At  no  period  during  the  proceed- 
ings could  it  be  said  that  there  was  no  decision  of  the 
architect.  Then  it  is  argued  that  this  wall  is  not  a 
"  structure,  erection,  or  building  "  within  the  Act.  I 
am  clearly  of  opinion  that  it  is.  The  attack  upon  the 
magistrate's  decision  has  failed  at  all  points,  and  the 
appeal  must  be  dismissed. 

Wbioht,  J. — I  am  of  the  same  opinion.  The  sub- 
stantial auestion  is  whether  this  wall  was  rightly 
regarded  by  the  magistrate  as  a  "  building,  struoture, 
or  erection "  within  the  Act*  I  tiifav  that  the 
original  dwarf  wall  was  not  within  the  Act,  and  that 


so,  the  land  upon  which  it  stood  must  be  te- 
as vacant  land,  and  therefore  the  case  of 
d  Auckland  v.  Westminster  Board  of  Workt  doei 
not  apply  to  this  case.  Then  it  was  said  that  Wendon 
v.  London  County  Council  was  in  point.  I  do  not 
think  it  is.  The  Court  of  Appeal  did  not  decide  in 
that  case  that  a  wall  could  under  no  circumstancei  be 
a  "  building,  structure,  or  erection  within  the  Act," 
but  that  where  the  wall  was  a  mere  beginning  of  a 
buildinjr,  the  land  on  which  it  stood  ought  to  be 
as  vacant  land. 
le  question  is  really  one  of  fact,  and  this  oomt 
cannot  interfere  with  the  finding  of  the  magistrate 
unless  it  is  a  legally  impossible  finding.  That  is  not 
so  in  this  case,  and,  moreover,  the  magistrate  is  sop- 
ported  in  his  finding  by  Ellis  v.  Plumstead  Board  </ 
Works,  where  a  distinction  was  drawn  between  at 
ordinary  boundary  wall  and  one  erected  for  sow 
other  purpose. 

From    this   decision   the   owners    of    the  bow 
appealed.  j 

McOaU,  Q.C.,  and  B.  Cunningham  CRen,  lor  tk ' 
appellants,  in  addition  to  the  cases  cited  in  the  court 
below,  referred  to  Spademan  v.  The  Plumstead  Didrid 
Board  of  Works,  33  W.  R.  661,  10  App.  Cas.  2B, 
Bauman  v.  Vestry  of  St.  Pancras,  15  W.  R.  904,  LB. 
2  Q.  B.  528,  and  London  County  Council  v.  Onm,^ 
L.  J.  M.  C.  160,  40  W.  R.  Dig.  148. 

Forman  (ChanneU,  Q.C.,  and  F.  F.  Daldy  withbia), , 
for  the  respondents. 

Glen  replied. 

Lindley,  L.J. — This  case  raises  a  question  of 
some  importance  as  to  the  power  of  the  LoodH 
County  Council  to  order  a  struoture  to  be  pause 
down  under  the  provisions  of  the  Metropolis  Manage- 
ment Aot.  The  facts  of  the  case  are  these.  The  appel- 
lants here  are  the  owners  of  a  house  in  the  (Sty-rosi 
and  it  is  quite  obvious  that  long  before  there  was  i 
controversy  about  what  they  might  do  or  might  i 
do,  there  was,  to  use  the  language  of  section  75  of 
Act,  a  "  general  line  of  buildings."  It  was  an 
road,  and  it  is  impossible  to  read  the  facts  stated 
the  magistrate  in  the  case,  especially  clause  (c) 
paragraph  3,  without  seeing  that  there  was  then 
general  line  of  buildings,  although  there 
architect's  certificate.  In  1892  the  applicants 
to  build  over  the  garden  in  front  of  their 
which  house  was  in  the  general  line  of  bufldmp,  «■ 
the  authorities  objected.  In  1894  they  applied  agal 
for  liberty  to  erect  some  kind  of  building,  and  a 
that  was  objected  to. 

Now  the  state  of  things  at  that  time  was  this. 
I  say,  the  appellants  haa  a  bouse  in  a  row, 
general  line  of  buildings  was  obvious  toanvbd 
There  was  no  question  at  all  about  it.  TfcevBI 
garden  in  front  was  bounded  by  a  dwarf  wall  two! 
three  feet  high  and  nine  inches  in  width,  with  i 
coping,  and  then  iron  railings  some  five  feet  mgkj 
the  top.  That  was  the  state  of  things.  Now 
the  authorities  had  been  applied  to  for  consent,  __ 
after  they  had  objected,  what  the  appellants  did  tal 
did  with  their  eyes  open.  They  have  polled  dsfl 
the  dwarf  wall  and  have  built  another  wall  14  iast 
thick  of  a  totally  different  description  eleven  I 
high,  strengthened  by  piers,  and  their  object  i* 
the  case  states,  to  utilize  that  wall  as  a 
advertisements  and  so  on. 

Now  on  the  11th  of  July,  1894,  the  London 
Council  took  out  a  summons  in  order  to  compel 
to  pull  that  down.    At  that  time,  to  my  nund, 
had  clearly  ereoted  a  new  building  (I  wul 
presently  the  language  of  the  Aot)  which  was  nmi 
of  the  general  line  of  buildings,  and  there  having 
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no  dispute  about  it,  it  appears  to  me  quite  apart 
from  the  case  that  they  had  done  that  which  they  had 
no  right  to  do  under  section  75. 

The  summons  was  taken  out  on  the  11th  of  July, 
1894.  Two  days  afterwards  the  architect  fixed  this 
line,  whether  it  was  exactly  the  old  line  of  buildings 
or  not  I  do  not  know ;  however,  he  fixed  the  line.  I 
take  it  for  granted  it  was  there  or  very  close  to  it. 
Then  there  was  a  dispute  about  that,  and  there  was 
an  appeal,  and  ultimately  the  summons  was  heard, 
and  now  the  magistrate,  having  heard  this  summons, 
finds  as  a  fact  that  "  the  whole  of  the  said  wall  is  a 
structure  and  is  in  front  of  the  line  of  fronts  of  the 
adjacent  houses  and  of  the  general  line  of  buildings." 
Therefore,  so  far  as  it  is  a  question  of  fact,  the  magis- 
trate finds  against  the  appellants,  and  the  order  is 
made  on  this  summons  for  the  demolition  of  this  wall. 
Now  they  appeal,  and  the  points  they  take  on  the 
appeal  are  these,  first  of  all  that  the  magistrate  had 
no  jurisdiction  to  entertain  the  summons  because, 
when  the  summons  was  taken  out,  the  architect  had 
not  defined  the  line.  It  is  said  that  that  is  a  condi- 
tion precedent  even  to  the  issue  of  the  summons,  and 
reliance  is  placed  upon  the  judgment  of  Lord  Sel- 
borne  in  the  case  of  Spademan  v.  Tlie  Plumstead  Board 
of  Works  in  support  of  that  contention.  This  is  not 
the  first  time  that  I  have  had  to  consider  the  decision 
of  Lord  Selborne  in  that  case.  It  was  carefully 
examined  by  my  brother  Kay  and  myself  in  the  case 
of  the  London  County  Council  v.  Cross,  and  we  came 
to  the  conclusion  then  (as  I  have  certainly  come  to 
the  same  conclusion  again,  because  I  read  the  case 
last  night)  that  Lord  Selborne's  judgment  does  not 
go  anything  like  the  length  contended  for  by  the 
appellant.  The  case  of  The  London  County  Council  v. 
Cross  is  a  decision  whioh  I  not  only  think  is  correct, 
but  it  is  a  decision  of  this  court  which  I  should  have 
to  follow,  of  course,  whether  I  thought  it  right  or 
not.  That  is  a  decision  to  the  effect  that  where  you 
have,  as  you  have  here,  a  clear  general  line  of  build- 
ings, the  section  is  contravened  by  anybody  who, 
without  the  consent  of  the  local  authority,  builds 
beyond  the  general  line.  I  agree  that  it  was  held 
that  the  penalty  cannot  be  imposed  or  an  order  can- 
not be  made  for  the  demolition  of  buildings  unless 
the  general  line  is  certified  before  the  penalty  is 
imposed  or  the  order  has  been  made.  That,  I  think, 
does  follow,  not  only  from  the  language  of  the  sec- 
tion, but  from  the  two  decisions  upon  it.  Therefore, 
the  first  point  I  consider  is  covered  by  the 
decision  to  which  I  have  referred  in  the  case  of 
The  London  County  Council  v.  Cross,  whioh 
decision  I  am  prepared  to  abide  by  and  to  follow. 

Now  the  next  part  of  the  case  is  this :  It  is  said 
that  this  wall  (the  nature  of  whioh  I  have  described) 
is  not  a  "  building,  structure,  or  erection  "  within  the 
meaning  of  section  75  of  the  Metropolis  Management 
Act,  1862,  and  reliance  is  placed  upon  the  case  of 
Wendon  v.  The  London  County  Council,  in  which  it 
was  held  that  a  particular  wall  was  not  within  that 
section.  Now  our  position  is  this,  the  magistrate 
finds  as  a  fact  that  this  is  a  "  building,  structure,  or 
erection "  erected  beyond  the  general  line.  We  are 
asked  to  say,  I  suppose  as  a  matter  of  law,  that  it 
cannot  be.  It  seems  to  me  that  it  would  be  perfectly 
absurd  to  say  that.  When  you  know  the  nature  of 
this  erection,  this  wall — it  seems  to  me  we  should  be 
stultifying  ourselves  if  we  said,  as  a  matter  of  law,  it 
could  not  be  a  "  building,  structure,  or  ereotion."  I 
have  not  the  slightest  doubt  myself  that  the  finding 
of  the  magistrate  was  perfectly  right  on  the  facts. 

Now  reliance  was  also  placed  with  reference  to  this 
particular  part  of  the  case,  which  is  an  important 
one,  upon  the  decision  of  the  Court  of  Appeal  in  the 
of  Lord  Auckland  v.  27*e  Westminster  Board  of 


Works,  where  a  construction  was  put,  I  rather  think 
for  the  first  time,  upon  section  75  of  the  Act.  What 
the  Court  of  Appeal  held  there  was  not  only  good 
sense,  but  is  obviously  correct  on  the  true  construction 
of  the  Act  of  Parliament,  and  it  was  to  this  effect  that 
the  oounty  council  cannot  avail  themselves  of  section 
75  to  get  out  of  their  obligation  under  section  74.  If 
they  are  bound  to  make  complaints  under  section  74, 
they  cannot  condemn  under  section  75.  James  and 
MeUish,  L.JJ.,  pointed  out  that  in  order  to  avoid  such 
a  result  as  that  the  75th  section  would  have  to  be 
read  in  substance  as  if  it  ran,  "  No  new  building, 
structure,  or  ereotion  shall  be  made,"  and  so  on. 
Then  Mr.  Glen  said  "  Well,  but  if  we  had  only  raised 
the  old  boundary  wall  we  should  not  have  contra- 
vened section  75."  I  do  not  say  that  they  would. 
Therefore,  I  think  it  does  become  a  question  in  each 
case  of  what  has  been  done.  In  Wendon' s  case  the 
Court  of  Appeal  found,  having  regard  to  the  facts  of 
that  case,  that  the  wall  which  was  there  under  con- 
sideration did  not  oome  within  the  words  "  a  building, 
structure,  or  erection."  Of  course  in  one  sense  every 
wall,  everything  erected  is  a  building,  structure,  or 
erection,  butToT course,  that  section  must  be  construed 
reasonably  and  with  reference  to  the  object  for  which 
it  is  passed.  That  is  apparent  from  the  case  of  Ellis 
v.  The  Plumstead  Board  of  Works,  to  which  Mr. 
Forman  referred,  where  it  was  said  (and  I  have  no 
doubt  correctly  said)  that  if  a  man  merely  puts  up  a 
fence  to  mark  off  his  boundary  and  preserve  nis  rights 
as  the  owner,  although  in  one  sense  it  may  be  a 
"  building,  structure,  or  ereotion,"  it  is  not  necessarily 
a  "  building,  structure,  or  ereotion  "  which  falls  within 
the  mischief  aimed  at  by  the  Act  and  avoided  by 
section  75. 

Now  we  must  look  at  this  case  and  not  at  the 
effect  of  other  oases.  In  this  case  we  must  ask  our- 
selves, as  men  of  the  world,  whether  such  a  new  wall 
as  this  is  not  a  "building,  structure,  or  erection" 
within  the  meaning  of  section  75.  I  have  not  the 
slightest  hesitation  in  saying  that  I  think  it  is.  I  do 
not  hesitate  to  say  that  I  think  repairing  an  old 
dwarf  wall  and  putting  on  new  rails  instead  of  the 
old  ones,  if  worn  out,  would  not  be  an  infringement 
of  the  section,  but  this  is  an  entire  structure  or 
building  of  a  totally  different  oharacter  from  what 
was  there  before,  and  for  a  totally  different  purpose, 
and  it  is  merely  an  attempt  to  throw  dust  in  the  eyes 
of  the  court  to  say  that  it  is  only  a  boundary  wall. 
It  is  nothing  of  the  sort,  it  is  a  big  wall.  It  is  a 
fourteen-inch  wall  whioh  answers  the  purpose  of  a 
boundary  wall,  of  oourse,  but  is  not  wanted  in  that 
shape  to  that  extent  or  of  that  height  for  the  reason- 
able preservation  of  that  little  bit  of  yard  behind  it. 
It  is  wanted  for  a  totally  different  purpose,  and  is 
erected  and  is  adapted  for  a  totally  different  purpose. 
I  think  the  appeal  fails  on  every  point,  and  must  be 
dismissed  with  costs. 

Lofbs,  L.J.,  after  stating  the  facts,  said:  Two 
points  arise.  It  is  contended  by  the  appellants,  in 
the  first  place,  that  no  offence  has  been  committed, 
because  at  the  time  that  the  complaint  to  the  magis- 
trate was  made  no  general  line  of  building  had  been 
defined  by  the  architect. 

It  is  said  that  the  defining  of  that  line  by  the 
architect  was  a  condition  precedent  to  any  proceed- 
ing being  instituted,  and,  therefore,  that  this  offence 
is  not  made  out. 

Now,  in  my  opinion,  the  defining  of  that  line  is 
not  a  condition  precedent.  I  should  have  said  so 
myself  if  I  had  had  to  construe  the  Act  for  the  first 
time,  but  the  point  has  been  considered  more  than 
once.  It  was  most  carefully  considered  in  the  case  of 
The  London  County  Council  v.  Cross,  and  I  find  my 
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brother  Lindley,  IuJ.,  used  these  words,  which  have 
strong  reference  to  the  point  ."  Bat  it  is  contended 
that  there  was  not  then  any  offence  or  matter  of  com- 
plaint, because  the  architect's  certificate  defining  the 
line  of  building  was  not  then  in  existence,  and  we  are 
asked  to  say  that  there  is  no  offence  until  the  archi- 
tect's certificate  is  made."  Then  the  Lord  Justice 
proceeds :  "  That  appears  to  me  contrary  to  the  con- 
struction of  the  section,  if  we  look  at  it  apart  from 
authority,  and  contrary  to  the  construction  which  has 
always  been  put  on  that  section  by  the  court."  To 
my  mind  that  clearly  disposes  of  that  point.  I  quite 
agree  with  what  has  been  said,  that  before  a  convic- 
tion is  obtained  that  line  would  have  to  be  defined ; 
but  it  is  not  a  condition  precedent.  It  has  been  also 
suggested  that  adopting  that  view  creates  a  hardship, 
inasmuch  as  the  person  may  not  know  what  the  line 
may  be,  and,  therefore,  may  build  and  afterwards 
find  that  he  is  subjected  to  being  oonvioted  and 
having  his  building  demolished.  Really,  that  is  not 
so  when  you  look  at  the  whole  of  the  provisions. 
Then  they  have  to  obtain  the  consent  of  the  London 
County  Council.  In  this  case,  so  far  as  I  recollect, 
they  had  endeavoured  to  obtain  it,  and  failed  to  obtain 
it,  and  it  cannot  possibly  be  said  that  they  did  what 
they  did  with  then?  eves  shut.  Their  eyes  were  open, 
and  they  knew  perfectly  well  what  they  were  doing. 
I  do  not  think,  therefore,  they  are  to  be  commiserated 
with  regard  to  that  which  has  happened  to  them. 

Now  the  next  point  taken,  the  material  point,  the 
main  point,  is  this :  that  this  wall  is  not  a  "  building, 
structure,  or  erection  within  section  75.  Now  when 
we  have  to  determine  that  question,  it  seems  to  me 
to  be  all-important  to  bear  in  mind  what  the  object 
of  these  provisions  is.  The  object  of  these  provisions 
is  this :  maintain  in  new  streets  a  uniform  line  of 
frontage.  It  cannot  be  said  for  one  moment  that  all 
walls,  whether  high  or  low,  are  not  "  buildings, 
structures,  or  ereotions."  They  obviously  are  such, 
but  there  are  walls  and  walls.  There  is  a  wall  of  a 
certain  height,  two  or  three  feet  high,  which  would 
not  in  any  way,  I  take  it,  disturb  the  uniformity  of  a 
street;  then  there  are  walls  of  a  greater  height, 
twelve  or  fourteen  feet  or  even  more,  which  would 
absolutely  destroy  the  uniformity  of  the  frontage  and 
absolutely  defeat  the  purposes  of  these  provisions. 
The  question  in  every  case  is  a  question  of  fact  and  a 
question  for  the  magistrate  to  decide — namely, 
whether  the  wall  in  question  is  such  a  wall  as  to  be  a 
"  buildiug,  structure  or  erection,  within  the  meaning 
of  this  Act  and  within  the  mischief  of  this  Act.  That 
is  a  question  of  fact  for  the  magistrate  to  determine ; 
it  is  a  question  of  degree,  and  I  think  that  is  very  well 
stated  indeed  by  Lord  Coleridge  in  the  case  of  Ellis 
v.  The  Plumstead  Board  of  Works,  where  he  says: 
41 1  think,  however,  that  the  particular  wall  shown  to 
us  in  the  photograph  and  plans  annexed  in  this  case 
is  such  an  erection  as  the  section  applies  to.  In 
saying  that,  I  am  not  prepared  to  go  the  length  of 
saying  that  every  possible  4  building,  structure,  or 
erection '  which  a  man  might  put  up  for  the  purpose 
merely  of  ascertaining  and  bounding  his  own  pro- 
perty and  separating  it  from  the  public  road  would 
necessarily  come  within  the  section."  Then  he  goes 
on  to  say  that  it  is  a  question  for  the  magistrate  in 
each  case,  and :  "  In  this  case,  as  far  as  I  can  judge, 
the  magistrate  had  to  deal  with  something  which  ne 
might  very  well  find,  upon  the  facts  before  him,  to  be 
a  '  building,  structure,  or  erection '  such  as  the  sec- 
tion was  intended  to  prevent." 

In  my  opinion  these  words  exactly  apnly  to  the 
present  case.  I  think,  therefore,  the  decision  of  the 
court  below  is  right. 

Bioby,  L.J. — I  am  of  the  same  opinion.    Long 


before  the  acts  oomplained  of  there  was  in  the  (Sty 
Road,  in  this  part  of  it,  a  general  line  of  bnfldingi, 
apparent  to  everyone  who  passed  through  and  slang 
the  road.     Assuming,  for  a  moment,  that  the  wtll 
which  has  been  built  is  a  "building,  structure,  or 
erection"  within  the  meaning   of    section  75,  the 
appellants  built  that  in  front  of  the  general  line  of 
buildings,  and  thereby  committed  an  offence.    It  ra 
quite  right,  therefore,  for  the  London  County  Council 
to  take  out  a  summons,  which  they  did  on  the  11th 
of  July,  because  an  offence  had  been  committed.  I 
do  not  see  that  there  is  anything  in  Lord  8elborae's 
speech  in  the  House  of  Lords,  in  Spademan's  cue,  at 
all  requiring  that  there  should  be  a  certificate  b j  the 
superintending  architect  as  a  condition  precedent  in 
regard  to  the  offence  committed  or  proceeding*  taken. 
The  Act  itself  provides  that  he  shall  finally  decide, 
and  I  think  that  that  certificate,  given  two  days  after 
the  commencement  of  the  taking  out  of  the  siimmou, 
quite  fulfils  the  requirement  of  the  statute.  Well,  then, 
this  is  not  a  case  in  which  there  is  merely  a  boundary 
wall.    It  appears  to  be  something  far  different  from  a 
boundary  wall.    We  are  asked,  on  the  strength  of  the 
authority  of  Wendon's  case,  to  say  that  a  wall  cannot 
be  a  structure.    That  appears  to  me  to  be  nearly 
approaching  to  an  absurdity.    I  can  quite  see  that  the 
wall  that  was  being  built  in  that  case  was  not  a 
structure,  it  was  only  a  commencement  of  a  structure; 
it  was  not  a  complete  wall,  it  was  a  wall  that  had 
been  left  half  finished ;  it  was  a  commencement  of  a 
structure,  but  not  a  structure  which  would  prevent 
the  building  that  was  actually  oompleted  afterwardi 
from  being  a  new  structure.    As  regards  the  present 
one,  I   have  no  donbt  at  all  about  it     Ordinary 
boundary  walls  may  be  outside  section  75,  and  I 
think  they  have  been  treated  as  being  so;   it  is  a 
question  of  degree  in  every  case.     If  a  man  has  a 
dwarf  wall  round  a  garden,  or  something  of  that 
kind,  outside  of  the  general  building  line,  if  that  be 
the  mere  means  of  marking  off  his  property  to  keep  it 
private,  and  not  substantially  interfering  with  the 
general  line  of  buildings,  that  might  very  well  be 
outside  section  75 ;    but  if  he  builds  a  great  vail 
which  is  for  that  purpose  an  interference  with  the 
uniformity  of  the  street,  that  is  as  objectionable  as  an 
actual  building  for  the  purpose  of  habitation  or  use— 
suoh  a  thing,  for  instance,  as  a  photographer's  studio, 
or  something  of  that  kind.    If  he  builds  a  wall  which 
is,  for  all  purposes,  as  objectionable  as  that,  I  do  not 
see  why  it  should  not  be  brought  within  section  7i 
I  have  no  doubt  that  this  wall  does  fall  within  section 
75,  and  I  think,  therefore,  that  the  appeal  fails  alto- 
gether, and  ought  to  be  dismissed. 

Appeal  dismissed. 

Solicitors,  Morgan  A  Upjohn  ;   W.  A*  Blaxland. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.R.,  and  Kay  |  July  U. 

and  A.  L.  Smith,  L.JJ.)      J 

Meux  v.  Great  Eastebn  Railway  Oo.  (a.) 

Railway —Passenger's  luggage — Negligence — Tick/its*** 
by  servant — Luggage  belonging  to  master— BigH  •/ 
master  to  sue. 

The  plaintiff's  servant  took  a  ticket  as  a  passemaerbf 
the  defendants'  railway,  and  handed  his  portwmtoatm 
his  personal  luggage  to  one  of  the  defendants'  suwvsh, 
who,  in  carrying  it  to  the  train,  negligently  dropped  * 

(a.)  Reported  by  W.  P.  Babby,  Esq., 
Law. 


Vol. Xtm.      (Aflg.Km]       THE  WfiEKtY  REPORTER. 


m 


Coubt  of  Appeal. 


Metjx  v.  Great  Eastern  Railway  Go. 


Court  op  Appeal. 


on  to  the  line,  and  it  was  run  over  by  a  train,  and  th 
portmanteau  and  its  contents  were  destroyed.  The  port- 
manteau contained  a  suit  of  livery,  which  was  the 
property  of  the  plaintiff,  and  which  the  plaintiff  had 
provided  for  the  servant  to  wear  while  in  her  service. 
In  an  action  by  the  plaintiff  to  recover  damages  for  the 
loss  of  the  livery, 

Held,  that,  though  there  was  no  contract  between  the 
plaintiff  and  the  defendants,  the  defendants  were  liable 
to  the  plaintiff  for  the  misfeasance  of  their  servants 
which  caused  the  loss. 

Appeal  from  the  judgment  of  Mathew,  J.,  at  the 
trial  of  the  action  without  a  jury. 

The  action  was  to  recover  damages  for  injury  to 
goods  while  in  the  defendants'  possession,  owing  to 
the  negligence  of  their  servants. 

It  was  admitted  that  a  portmanteau  containing  the 
livery  of  the  plaintiff's  servant  was  handed  by  that 
servant  into  the  custody  of  the  defendants'  servants 
st  Waltham  Cross  Station,  to  be  carried  by  the 
defendants  by  the  3.40  p.m,  train  to  Liverpool-street 
Station  as  passengers'  luggage,  the  livery  being  the 
property  of  the  plaintiff ;  that  the  portmanteau  was 
overturned  in  front  of  the  train  by  one  of  the  defend- 
ants' servants  and  the  livery  was  damaged  and  became 
useless  to  the  plaintiff;  and  that  the  plaintiff's  ser- 
vant took  a  ticket  as  a  passenger  by  the  said  3.40  p.m. 
train  from  Waltham  Cross  Station  to  Liverpool-street 
Station,  and  was  travelling  as  the  servant  of  and 
upon  the  request  and  at  the  expense  of  the  plain- 
tiff. 

Mathew,  J.,  held  that  the  plaintiff  could  not  re- 
cover, and  gave  judgment  for  the  defendants. 
The  plaintiff  appealed. 

•7.  A.  Foote,  for  the  plaintiff. 

•fcft  Q-&,  and  F.  H.  Cdler,  for  the  defendants. 

The  following  cases  were  referred  to :— Marshall  v. 
York,  Newcastle,  and  Berwick  Railway  Co.,  11  C.  B. 
655;  Mears  v.  London  and  South-Western  Railway 
Co>,  11  C.  B.  N.  S.  850,  10  W.  B.  C.  L.  Dig. 
17 ;  Alton  v.  Midland  Railway  Co.,  13  W.  B.  918, 
19  C.  B.  N.  S.  213;  Austin  v.  Great  Western  Rail- 
way  Co.,  15  W.  B.  863,  L.  B.  2  Q.  B.  442;  Martin 
v.  Great  Indian  Peninsular  Railway  Co.,  L.  B.  3 
B*.  9,  16  W.  B.  C.  L.  Dig.  18;  Becher  v.  Great 
Eastern  Railway  Co.,  18  W.  B.  627,  L.  B.  5  Q.  B. 
241 ;  Hayn  v.  Oulliford,  27  W.  B.  541,  4  C.  P.  D. 
182;  Foulkes  v.  Metropolitan  District  Railway  Co., 
28  W.  B.  526,  5  C.  P.  D.  157 ;  Claridge  v.  South 
Staffordshire  Tramway  Co.,  [1892]  1  Q.  B.  422,  40 
W.  B.  Dig.  11 ;  Taylor  v.  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Co.,  ante,  p.  120  [1895]  1  Q.  B. 
134;  Kelly  ▼.  Metropolitan  Railway  Co.,  ante,  p.  497. 
[1895]  1  Q.  B.  944. 

Lord  Eshxr,  M.B. — In  this  case  the  plaintiff  brings 
an  action  against  the  railway  company  on  the  ground 
that  certain  property  of  her's  in  a  portmanteau,  while 
in  the  possession  of  one  of  the  company's  servants, 
*as  carried  so  carelessly  that  it  fell  upon  the  line 
ud  was  injured  by  a  train.  That  was  an  active 
?ieee  of  negligence  on  the  part  of  the  company's 
servant.  It  was  not  a  mere  omission  to  do  some- 
lung.  It  was  a  misfeasance,  and  not  a  mere  non- 
feasance. The  company  say  in  answer  that  the  port- 
manteau was  brought  to  the  station  by  the  plaintiff's 
errant ;  that  the  servant  took  his  ticket  and  handed 
he  portmanteau  to  them  as  his  personal  luggage,  to 
»  carried  under  that  ticket ;  and  that  the  contract 
ras  made  with  the  servant  personally,  and  was  not  a 
ontract  made,  or  assumed  to  be  made,  for  the 
daintiff;  and  that  the  servant  and  the  company 
ting  the  only  parties  to  the  contract,  the  plaintiff 


cannot  sue  for  any  breach  of  that  contract.  That 
seems  to  me  to  be  a  true  proposition.  The  portman- 
teau being  accepted  as  the  servant's  personal  luggage, 
the  contract  was  with  him  alone,  and  was  not  made 
on  the  plaintiff's  behalf.  This  is  on  the  ground  that 
the  luggage  was  accepted  for  carriage  as  the  personal 
luggage  of  the  servant.  If,  therefore,  there  was  a 
mere  omission  on  the  part  of  the  railway  company  to 
deal  with  the  luggage  with  due  care,  or  if  there  was 
a  mere  omission  to  deliver  it  at  the  end  of  the  journey, 
that  would  be  a  breach  of  duty  dependent  on  the 
contract,  and  the  plaintiff,  who  was  no  party  to  the 
contract,  could  not  sue.  But  that  does  not  deprive 
the  plaintiff  of  any  right  to  sue  independently  of  the 
contract;  that  is  to  say,  of  any  right  which  she 
would  have  if  there  were  no  contract.  The  existence 
of  a  contract  with  somebody  else  cannot  deprive  her 
of  a  right  of  action  apart  from  the  contract.  There 
being  then  no  contract  with  the  plaintiff,  she  can  get  no 
right  of  action  from  the  contract. 

But,  in  my  opinion,  there  is  right  of  action  in  the 
plaintiff  by  reason  of  her  property  being  placed  in 
the  possession  of  the  defendants,  and  being  injured 
by  a  negligent  act  of  commission  on  their  part.  If 
goods  are  put  in  the  possession  of  a  person  without 
his  knowledge,  as,  for  instance,  if  luggage  is  put 
secretly  into  a  railway  van  without  the  railway 
company  knowing  that  it  is  there,  and  the  company  in 
dealing  with  the  van  do  something  which  injures 
the  luggage,  then  I  should  say  that  the  company 
would  not  be  liable.  But  if  luggage  is  placed  openly 
in  the  van  or  on  the  platform  for  the  purpose  of 
being  carried  by  train,  then  the  company,  having 
allowed  it  to  be  there,  must  not  do  any  wrongful  and 
negligent  act  towards  it.  If  they  by  their  servants 
undertake  to  carry  it,  they  must  not  do  any  negligent 
wrongful  act  in  the  nature  of  an  act  of  commission 
towards  it  which  will  injure  it,  and  if  they  do,  the 
owner  has  a  right  of  action  against  them,  though 
there  is  no  contract  between  them  and  the  owner, 
and  though  there  is  a  contract  between  them  and 
another  person.-  There  is  authority  upon  the  point. 
In  Hayn  v.  Culliford,  Bramwell,  L.J.,  said  that  "  the 
goods  were  lawfully  with  the  defendants'  licence  in 
their  ship  " — it  seems  to  me  that  the  word  licence  is 

Suite  sufficient  without  the  word  lawfully — "  and 
ley  tortiously  so  dealt  with  them  that  the  goods 
were  injured.  It  was  found  as  a  fact  that  the  load- 
ing of  the  oxide  was  negligent.  It  was,  therefore, 
wrongful,  not  as  a  breach  of  contract,  but  as  a  wrong- 
ful act  in  itself.  ...  It  may  be  asked,  where  is 
the  duty  of  care?  I  answer,  that  duty  that  exists 
in  all  men  not  to  injure  the  property  of  others.  This 
is  not  a  mere  nonfeasance  which  is  complained 
of;  it  is  a  misfeasance;  an  act  and  wrongful." 
That  is  the  proposition  of  law  laid  down  as  clearly 
as  possible,  and  it  is  obviously  correct.  The  same 
proposition  was  again  laid  down  by  the  same  learned 
judge  in  Foulkes  v.  Metropolitan  District  Railway  Co., 
where  he  said  that  "  there  would  be  that  duty  which 
the  law  imposes  on  all — namely,  to  do  no  act  to  injure 
another."  The  law  as  laid  down  is  that  the  right  of  a 
person  whose  property  is  damaged  by  an  act  of  mis- 
feasance does  not  depend  upon  contract.  It  depends 
upon  the  fact  that  one  person  deals  actively  with 
another  person's  property.  As  to  the  case  of  Alton  v. 
Midland  Railway  Co.,  I  do  not  think  that  it  touches 
this  case  at  all.  It  was  decided  upon  demurrer,  and 
does  not  in  any  way  affect  what  I  have  said  as  to  the 
right  of  the  plaintiff  to  sue.  The  plaintiff's  right  to 
sue  does  not  depend  upon  contract,  but  depends  upon 
the  fact  that  her  goods  have  been  injured  by  a  negli- 
gent act  of  the  defendants. 

The  judgment  of  Mathew,  J.,  must,  therefore,  be 
reversed,  and  the  appeal  must  be  allowed. 
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Kay,  L.J. — This  action  is  brought  to  recover 
damages  for  injury  to  the  plaintiffs  property  while 
in  the  defendants'  possession.  The  property  con- 
sisted of  the  livery  of  one  of  her  servants,  and  at  the 
time  when  it  received  the  damage  it  was  in  the 
portmanteau  of  that  servant,  who  was  a  passenger  on 
their  railway.  It  does  not  appear  that  the  plaintiff 
was  a  passenger,  and,  therefore,  the  case  is  that 
the  plaintiff's  servant  was  about  to  travel  by  one  of 
the  defendants'  trains  and  took  with  him  as  his 
personal  luggage  a  portmanteau,  which  seems  to  have 
belonged  to  him,  containing  his  livery.  Un- 
doubtedly, that  livery  was  the  property  of  the 
plaintiff,  though  delivered  into  the  custody  of  the 
servant  for  the  purpose  of  his  wearing  it  while  in  the 
plaintiff's  service.  The  livery  was  damaged  by  being 
overturned  by  one  of  the  defendants'  servants  in  front 
of  a  train.  That  was  an  act  of  commission,  not  a 
mere  omission  or  neglect  of  duty.  It  was  an  active 
interference  with  the  luggage ;  a  negligent  act.  The 
law  as  to  that  has  been  well  summed  up  by  Lindley, 
L.J.,  in  Taylor  v.  Manchester,  Sheffield,  &  Lincolnshire 
Bailway  Co. :—"  Having  studied  those  cases  with 
care,  it  appears  to  me  that  this  is  an  action  founded 
on  tort,  and  the  conclusion  to  which  I  have  arrived  is 
based  upon  the  following  reasons.  That  whioh 
caused  the  injury  was  not  an  act  of  omission,  it  was 
not  a  mere  nonfeasance,  it  was  not  merely  the  not 
taking  such  care  of  the  plaintiff  as  by  the  contract  the 
defendants  were  bound  to  take,  but  it  was  an  act  of 
misfeasance,  it  was  positive  negligence  in  jamming  his 
hand.  Contract  or  no  contract  he  could  maintain  an 
action  for  that.  All  that  the  plaintiff  would  have  to 
prove  in  such  a  case  would  be  that  he  was  lawfully 
on  the  premises  of  the  railway  company,  and  the  con- 
tract is  merely  a  part  of  the  history  of  the  case."  The 
observations  of  A.  L.  Smith,  L.  J.,  are  to  the  same  effect. 
The  only  question  there  was  whether  the  action 
oould  be  treated  as  an  action  of  tort  so  as  to  determine 
what  the  costs  ought  to  be.  The  learned  judges 
treated  it  as  an  action  of  tort,  an  action  entirely  inde- 
pendent of  any  contract  made  with  the  plaintiff,  and 
held  that  the  plaintiff  oould  recover  on  account  of  an 
active  tort  of  that  kind. 

First,  were  these  goods  lawfully  on  the  defendants' 
premises?  The  learned  judge  said  that,  in  his 
opinion,  the  goods  were  not  lawfully  there.  They 
were  in  the  servants'  portmanteau,  they  were  his 
livery,  and  he  was  travelling  as  a  passenger  by  the 
train.  The  portmanteau  was  accepted  as  his  personal 
luggage,  which  the  defendants  undertook  to  carry, 
receiving  no  payment  except  for  the  ticket  which  he 
took  for  himself.  It  seems  to  me  impossible  to  say 
that  this  livery  was  not  lawfully  on  the  defendants' 
premises.  I  think  that  the  test  is  this.  Supposing 
they  had  known  that  the  portmanteau  contained  his 
livery,  could  they  have  refused  to  carry  it  as  his  per- 
sonal luggage  ?  It  seems  to  me  clear  that  they  oould 
not,  ana  in  that  respect  the  case  differs  from  the  case 
of  a  portmanteau  containing  goods  belonging  to  other 
persons  in  which  the  person  who  is  travelling  has  no 
kind  of  interest  whatever.  The  servant,  having  this 
livery  for  his  personal  use  while  in  the  plaintiff's  ser- 
vice, rightly  put  it  in  his  portmanteau  when  he  was 
travelling.  It  was  as  clear  an  article  of  personal 
luggage  as  any  goods  belonging  to  him  absolutely 
could  be.  Therefore  it  follows  that  the  livery  was 
lawfully  upon  the  defendants'  premises,  and  the 
defendants  could  not  have  refused  to  have  accepted  it 
even  if  they  had  known  that  the  portmanteau  con- 
tained the  livery. 

I  differ,  therefore,  from  the  learned  judge  on  this 
point.  I  am  not  going  to  express  any  opinion 
upon  the  question  whether,  if  the  goods  had  not 
belonged  to  the  servant  at  all,  but  had  belonged  to 


somebody  else,  they  would  have  been  lawfully  on  the 
company's  premises  or  not.  It  seems  to  me  rather 
strong  to  say  that,  where  the  company  make  no  in- 
quiry whatever  as  to  what  is  in  the  portmanteau, 
they  should  be  able  to  say,  after  they  have  by  an  act 
of  negligence  destroyed  the  goods,  that  the  goods 
were  not  the  passenger's.  I  express  no  opinion 
upon  it. 

The  goods,  then,  being  lawfully  there,  and  being 
injured  by  an  act  of  misfeasance,  the  authorities  seem 
clear  to  the  effect  that  the  owner  of  the  goods  has  the 
right  to  sue  for  damages  for  that  tort,  because,  being 
lawfully  there,  the  company  were  bound  to  the  owner 
(whether  they  knew  who  the  owner  was  or  not)  not 
to  injure  the  goods  by  any  act  of  theirs. 

Therefore  I  think  that  the  judgment  of  the  learned 
judge  must  be  reversed. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion.  I 
am  not  going  to  decide  what  cause  of  action  the  foot- 
man may  have  had  and  what  damages  he  oould  recover, 
on  account  of  Claridge  v.  South  Staffordshire  Tramway 
Co.,  which  I  think  may  possibly  some  day  require 
further  consideration.  But  I  feel  convinced  of  this, 
that  the  footman  who  had  taken  the  ticket,  although 
with  the  plaintiff's  money,  could  have  sued  the  rail- 
way company  either  in  contract  or  in  tort.  What 
damages  he  could  have  recovered  it  is  not  necessary  to 
decide  now. 

Then  comes  the  question,  can  the  plaintiff  sue  ? 
Her  property  has  been  destroyed  by  the  active 
negligence  of  the  defendants  while  it  was  lawfully  on 
their  premises.  It  is  said  that  the  plaintiff  cannot 
sue  because  there  is  no  contract  between  her  and  the 
company.  I  agree  that  there  is  no  such  contract 
But  she  has  a  right  of  action  irrespective  of  contract, 
her  goods  being  lawfully  on  the  defendants'  premises, 
and  being  damaged  whilst  there  by  the  active  negli- 
gence of  the  defendants'  servants.  That  is  a  good 
cause  of  action,  irrespective  of  any  contract  and 
irrespective  of  whether  any  ticket  had  been  taken  by 
the  servant.  It  is  said  that  Alton  v.  Midland  BaUaeaf 
Co.  has  decided  otherwise.  I  do  not  think  so.  In 
that  case  the  master  was  suing  for  the  loss  of  the 
services  of  his  servant,  and  the  declaration  averred 
that  the  servant  had  contracted  with  the  company 
that  they  should  safely  and  securely  carry  nim. 
The  plea  was  that  the  contract  was  between  the 
servant  and  the  company,  and  that  the  plaintiff 
oould  not  sue  because  he  was  no  party  to  the 
contract.  There  was  a  demurrer  to  the  plea.  The 
sole  point  whioh  appeared  upon  the  pleadings 
was  whether  the  master  could  take  advantage  of  tfe 
contract  between  the  servant  and  the  railway  com- 
pany, and  sue  on  it  for  damages  for  having  lost  the 
servant's  services.  The  court  held  that  he  could  not 
That  case  is  no  authority  for  the  proposition  for 
which  it  has  been  cited.  If  authority  were  wanted 
on  the  other  side  there  is  plenty  of  it.  Marshall  ▼. 
York,  Newcastle,  and  Berwick  Bailway  Co.,  Ray*  v. 
Culliford,  Foulkes  v.  Metropolitan  District  Bailwag 
Co.,  Taylor  v.  Manchester,  Sheffield,  and  Lincolnshire 
Bailway  Co.,  and  Kelly  v.  Metropolitan  Bailway  Co.— 
the  bulk  of  whioh  cases  have  been  decided  in  this 
court.  It  is  impossible,  therefore,  to  say,  upon  the 
facts  of  this  case,  that  the  plaintiff  has  not  a  good 
cause  of  action  against  the  railway  company. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Upton  <fc  Britton. 

Solicitor  for  the  defendants,  E.  Moore. 
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High  Court. 


In  re  Burrows. 


High  Court. 


%tgf)  (ttourt  of  SJustice. 


Chan.  Div.  ( 
Chitty,  J.  ) 


July  17. 


/n  re  Burrows. 
Cleghorn  v.  Burrows,  (a.) 

Will— Construction — "Issue  living" — Child  en  ventre 
sa  mere. 

A  testator  by  his  will  gave  one  moiety  of  his  estate, 
after  the  death  of  his  wife,  to  his  daughter  K.  absolutely 
in  case  she  had  issue  living  at  the  death  of  his  wife  ;  but 
in  case  she  had  no  issue  then  living,  then  a  life  interest 
only  in  such  moiety  to  K.  The  wife  died  on  the  9th  of 
March,  1895,  and  on  the  10th  of  March,  1895,  K.  was 
confined  of  a  living  child. 

Held,  that  K.  had  issue  living  at  the  death  of  the  wife, 
and,  therefore,  took  the  moiety  absolutely. 

Dictum  of  Lord  Eldon  in  Thellusson  v.  Woodford, 
11  Ves.  112,  at  p.  149,  followed. 

Summons. 

John  Valentine  Burrows,  by  his  will  dated  in 
October,  1893,  devised  and  bequeathed  one-half  part 
of  his  real  and  personal  estate  after  the  death  of  his 
wife,  Jane  Burrows,  to  his  daughter,  Kate  Cleg- 
horn,  for  her  absolute  use  and  benefit  in  case  she  had 
issue  living  at  the  death  of  his  wife ;  but  in  case  she 
had  no  issue  then  living,  then  he  directed  his 
trustees  to  pay  the  income  only  of  the  said  half  share 
to  his  said  daughter  during  her  life,  and  from  and 
after  her  decease  to  pay  the  said  income  to  her  hus- 
band during  his  life,  and  from  and  after  his  decease 
equally  between  the  children  of  the  testator's 
son. 

The  testator  died  on  the  26th  of  November,  1894, 
and  his  will  was  proved  on  the  7th  of  January, 
1895. 

The  testator's  widow,  Jane  Burrows,  died  on  the 
9th  of  March,  1895. 

On  the  10th  of  March,  1895,  a  first  child  was  born 
alive  to  the  testator's  daughter,  Kate  Cleghorn,  who 
now  claimed  to  be  absolutely  entitled  to  the  above- 
named  moiety  of  the  testator's  real  and  personal 
estate. 

Mulligan,  for  the  appellant,  relied  on  Clarke  v. 
Blake,  2  Bro.  C.  C.  320, 2  Ves.  jun.  673,  and  sub  nom. 
Doe  v.  Clarke,  2  H.  Bl.  399,  3  B.  B.  431,  and  the 
dictum  of  Lord  Eldon  in  Thellusson  v.  Woodford,  11 
Ves.  112,  at  p.  149. 

Cm  Gurdon,  for  the  defendants. — The  word  "  issue  " 
implies  separate  existence,  it  was,  therefore,  necessary 
that  the  issue  should  be  born  at  the  death  of  the  wife 
for  there  to  be  "  issue  living  "  within  the  meaning  of 
this  will.  Blasson  v.  Blasson,  13  W.  R.  113,  2  De  G.  J. 
&  S.  665,  is  in  my  favour.  [Chitty,  J.— The  question 
here  is  not  so  much  whether  the  law  treats  unborn  chil- 
dren as  actually  born  but  as  actually  living.]  In  all  the 
cases  except  Blasson  v.  Blasson  the  infant  en  ventre 
was  directly  interested  in  the  gift.  There  is  a  dis- 
tinction in  favour  of  the  infant  in  those  oases,  but  it 
does  not  extend  to  a  case  where  the  infant  is  not 
benefited  by  the  gift :  see  Jarman  on  Wills,  5th  ed., 
vol.  2,  1042,  Theobald  on  Wills,  4th  ed.,  p.  259. 
Lord  Eldon  in  Thellusson  v.  Woodford  was  consider- 
ing a  case  of  divesting  an  infant  of  an  interest  it 
would  otherwise  take. 

Mulligan,  in  reply. — The  distinction  is  not  sound. 
The  words  in  Blasson  v.  Blasson  are  "  born  and  liv- 
ing," and  Doe  v.  Clarke  was  not  cited  there. 

Chitty,  J.,  after  reading  the  will  and  stating  the 

(a.)  Reported  by  J.  P.  Walky,  Esq.,  Barrister- 
at-Law. 


facts,  continued :  This  is  a  remarkable  will,  and  the 
facts  are,  perhaps,  even  more  remarkable.  There  was 
a  child  en  ventre  sa  mere  at  the  time  of  the  grand- 
mother's death.  Now  the  gift  is  to  the  daughter  in 
case  she  has  issue  living  at  the  grandmother's  death, 
and  the  child  en  ventre  sa  mere  was  plainly  living  at 
that  time.  Then  it  was  said  that  the  term  "  issue" 
imports  that  the  child  must  be  born.  But  this  is,  in 
my  opinion,  too  refined  a  construction.  There  is  no 
sufficient  authority  for  the  contention  that  there  must 
be  birth.  I  take  my  stand  on  the  language  of  the 
testator,  and  the  word  that  he  has  used  is  "living." 

Then  it  was  said  that  to  satisfy  such  a  condition 
the  child  must  be  actually  born,  except  in  the  cases 
where  the  benefit  was  directly  to  the  child.  There  is 
some  ground  for  this  contention  in  the  text  writers, 
but  I  think  that  the  question  is  covered  by  authority 
as  well  as  by  good  sense. 

I  have  the  great  authority  of  Lord  Eldon  in 
Thellusson  v.  Woodford,  where,  after  referring  to 
Gulliver  v.  WickeU,  1  Wils.  105,  he  stated  a  hypo- 
thetical case :  "  The  devise  was  to  a  child  en  ventre  sa 
mere,  and  to  go  over  if  that  child  should  die  under 
the  age  of  twenty-one  leaving  no  issue.  In  the  con- 
struction of  that  limitation,  expressly  to  a  child 
en  ventre  sa  mere,  suppose  that  child  had  at  the  age 
of  twenty  married,  and  died  six  months  afterwards, 
leaving  his  wife  enciente,  that  property,  absolutely 
given  to  him,  would  not  be  divested  merely  because 
the  child  was  not  born  till  three  months  after  his 
death.  In  fair  reasoning,  therefore,  that  is  the  con- 
struction of  the  words"  (11  Ves.,  p.  149). 

The  Lord  Chancellor  put  the  exact  case  there. 
The  second  child  en  ventre  sa  mere  was  not  to  take  for 
his  own  benefit,  but  for  the  benefit  of  his  own  father. 
The  gift  was  to  go  over  in  the  event  of  the  first  child 
leaving  no  issue.  Lord  ELdon's  words,  therefore,  ex- 
tend to  the  case  before  me.  The  judges  delivered  a 
unanimous  opinion  by  the  Chief  Baron,  and  Gulliver 
v.  WickeU  is  mentioned  as  well  as  Doe  v.  Clarke, 
Eyre,  C.  J.'s  opinion  being  correctly  stated  as  follows : 
"  In  Doe  v.  Clarke,  Eyre,  C.J.,  holds  that,  independ- 
ent of  intention,  an  infant  en  ventre  sa  mere  by  the 
common  order  of  nature  is  then  living,  and  comes 
clearly  within  the  description  of  a  child  living  at  the 
parent's  decease ;  and  he  professes  not  to  accede  to 
the  distinction  between  the  oases  in  which  a  provision 
has  been  made  for  children  generally  and  where  the 
testator  has  been  supposed  to  mark  a  personal  affec- 
tion for  children  who  happened  to  be  actually  born 
at  the  time  of  his  death  "  (11  Yes.,  d.  140). 

Eyre,  C.J.,  after  his  judgment  in  Doe  v.  Clarke, 
added,  almost  in  the  terms  stated  in  Thellusson  v. 
Woodford:  "The  two  classes  of  oases  in  equity 
proceed  on  a  distinction  which  has  always  appeared 
to  me  extremely  unsatisfactory,  and  unfit  to  be  the 
ground  of  any  decision  whatever." 

Blasson  v.  Blasson  is  clearly  distinguishable,  but  it 
is  proper  that  I  should  notice  the  case.  The  point 
was  on  the  words  "  born  and  living,"  which  seems  to 
show  that  the  testator  contrasted  birth  with  life,  and 
the  Lord  Chancellor's  judgment  is,  in  my  opinion, 
directed  solely  to  the  word  "  born,"  and  the  passages 
cited  by  him  from  the  Digest  and  Voet  relate  to  born 
and  unborn  children,  and  not  to  unborn  children  as 
living  or  not.  If  it  had  been  a  mere  question  whether 
a  child  was  living  for  the  purpose  of  conferring  a 
benefit  upon  the  mother,  I  take  it  as  a  matter  of 
course  that  Clarke  v.  Blake  would  have  been  cited  in 
Blasson  v.  Blasson. 

I  hold,  therefore,  that  Kate  had  issue  living  at  the 
death  of  her  mother,  and  that  she  is,  in  consequence, 
absolutely  entitled  to  the  moiety. 

Solicitor  for  all  parties,  Wm.  Morley,  for  Dale, 
Leeds. 
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MlDDLETON  V.  BBADLET.   (o.) 

Patent— A  dionfor  infringemente—Discontinuane —  Costs 
of  particulars  of  objections — Patent  Act,  1883,  s.  29, 
sub-section  6 — Patent  Amendment  Act,  1852,  s.  43. 

Sub-section  6  of  section  29  of  the  Patent  Act  of  1883 
i*  not  confined  in  its  application  only  to  those  cases  where 
an  action  is  brought  to  trial ;  and  the  costs  of  particulars 
of  objection  will  not  be  allowed  unless  there  be  a  certificate 
by  the  court  or  a  judge  that  the  same  wire  reasonable  and 
proper. 

This  was  an  adjourned  summons  by  the  defendant 
in  an  action  for  the  infringement  of  certain  patents 
asking  that  he  might  be  allowed  the  costs  of  certain 
particulars  of  objections  which  had  been  disallowed 
by  the  taxing  master,  on  the  ground  that  there  was 
no  certificate  by  the  court  or  a  judge  that  the  said 
particulars  were  reasonable  and  proper,  in  accordance 
with  sub-section  6  of  section  29  of  the  Patents  Act  of 
1883,  which  is  in  the  following  terms : — 

"  On  taxation  of  costs  regard  shall  be  had  to  the 
particulars  delivered  by  the  plaintiff  and  by  the 
defendant,  and  they  respectively  shall  not  be  allowed 
any  costs  in  respect  of  any  particular  delivered  by 
them,  unless  the  same  is  certified  by  the  court  or  a 
judge  to  have  been  proven  or  to  have  been  reasonable 
and  proper,  without  regard  to  the  general  costs  of 
the  case/' 

The  facts  of  the  case  were  as  follows : — 

The  plaintiff  by  his  action  sought  for  damages  for 
infringement  of  certain  patents,  an  injunction  to 
restrain  any  further  infringement,  and  also  an  in- 
junction to  restrain  the  issue  of  certain  advertise- 
ments. 

The  defendant  duly  delivered  his  defence,  and  with 
it  his  particulars  of  objections,  and  some  time  later 
the  plaintiff  amended  his  statement  of  claim  by 
striking  out  therefrom  the  clauses  dealing  with  the 
infringement  of  the  letters  patent  and  the  injunction 
to  restrain  the  said  infringement,  leaving  only  the 
claim  for  the  injunction  to  restrain  the  issue  of  the 
advertisements. 

At  a  later  stage  the  whole  action  was  discontinued, 
and  an  order  was  made  to  tax  costs  so  far  as  they 
related  to  the  infringements  of  the  letters  patent. 

On  taxation  the  master  disallowed  the  costs  of  the 
defendant's  particulars  of  objections  as  above  men- 
tioned. 

W.  N,  Lawson,  for  the  summons. 

Sub-section  6  of  section  29  does  not  apply  to  the 
present  case,  but  only  to  a  case  where  the  action  has 
been  brought  to  trial.  It  is  obviously  unjust  that 
the  defendant  should  be  put  to  the  expense  of  furnish- 
ing particulars  of  objections,  and  that  the  plaintiff 
by  discontinuing  the  action  should  throw  that  ex- 
pense on  the  defendant. 

Sub-section  6  of  section  29  is  practically  a  re- 
enactment,  although  not  identical  in  words,  of  section 
43  of  the  Patent  Act  of  1852,  which  was  in  the 
following  terms : — 

"  In  taxing  the  costs  in  any  aotion  in  any  of  Her 
Majesty's  superior  courts  at  Westminster  or  in  Dublin 
commenced  after  the  passing  of  this  Act  for  infring- 
ing letters  patent,  regard  shall  be  had  to  the  par- 
ticulars delivered  in  such  action,  and  the  plaintiff  and 
defendant  respectively  shall  not  be  allowed  any  costs 
in  respect  of  any  particular  unless  certified  by  the 
judge  before  whom  the  trial  was  heard  to  have  been 

(a.)  Reported  by  Arthttb  Morton,  Esq.,  Banister- 
at-Law. 


proved  by  such  plaintiff  or  defendant  respectively 
without  regard  to  the  general  costs  of  the  cause." 

In  a  case  of  of  Greaves  v.  The  Eastern  Counties  Bail- 
way  Co.,  7  W.  R.  453,  28  L.  J.  Q.  B.  290, 1 B.  &B.  961, 
identically  the  same  question  arose  as  arises  in  the 
present  case,  and  it  was  held  there  that  where  the 
plaintiff,  having  given  notice  of  trial,  abandoned  the 
action,  the  defendant  was  entitled  to  his  costs  of 
particulars  of  objections,  and  that  section  43  of  the 
Patent  Act  of  1852  applied  only  to  cases  where  there 
had  been  a  trial.  Lord  Campbell,  at  p.  965, 1  E.  &  E., 
said  :  "  The  defendants  here  would  be  dearly  entitled 
under  the  Statute  of  Gloucester  to  the  costs  of  pre- 
paring these  particulars.  Is  there  anything  in  the 
Patent  Act  of  1852  to  deprive  them  of  these  costs  ?  I 
think  not.  Section  43  applies  only  to  cases  where 
there  has  been  a  trial ;  where  there  has  been  no  trial, 
as  in  the  present  case,  the  law  stands  as  it  did 
before." 

The  Act  of  1883  has  not  altered  the  law  on  that 
point,  and  it  is  only  where  an  action  has  gone  to 
trial  that  a  certificate  is  necessary.  Where  the 
aotion  is  discontinued  the  defendant  is  entitled  to 
the  costs  of  the  particulars  as  a  matter  of  course. 

Here  there  has  been  no  trial;  the  plaintiff  his 
brought  these  particulars  upon  himself  by  hie  conduct 
of  the  aotion,  and  under  these  circumstances  sub- 
section 6  of  section  29  of  the  Act  of  1883  does  not 
apply  to  the  present  case. 

A.  J.  Walter,  for  the  plaintiff. 

Sub-section  6  of  section  29  of  the  Act  of  1883 
applies  to  all  proceedings  before  the  court,  and  in  no 
case  can  the  costs  of  particulars  be  given  unless  they 
are  certified  for  by  the  judge.  Otherwise  what  is  the 
use  of  the  words  "  certified  by  the  judge."  The 
taxing  master  has  no  discretion  in  the  matter.  I 
rely  on  Mandelberg  v.  Morley,  ante,  p.  266,  and  Lone- 
bottom  v.  Shaw,  37  W.  B.  792,  43  Ch.  D.  46. 

W.  N.  Lawson,  in  reply. 

Neither  Longbottom  v.  Shaw  nor  Mandelberg  ▼. 
Morley  are  authorities  against  me,  for  in  this  case 
nothing  has  been  before  your  lordship,  and  the  whole 
matter  has  been  withdrawn.  We  were  bound  to  put 
in  these  particulars,  and  consequently  we  ought  to  be 
allowed  the  costs  of  them. 

Stirling,  J. — This  is  a  question  of  costs  of  par- 
ticulars of  objections  in  a  patent  aotion.  [His  lord- 
ship stated  the  facts  and  arguments  as  above  set  out, 
and  continued :— ]  The  whole  subject  of  particulars 
is  now  dealt  with  by  section  29  of  the  Patent  Act 
of  1883,  and,  according  to  that,  it  is  essential  that, 
in  order  that  the  costs  of  particulars  may  be  obtained, 
there  must  be  a  certificate  from  the  judge  or  the 
court  that  the  particulars  are  reasonable  and  proper. 
It  is  said  here  that  there  has  been  no  chance  of  ob- 
taining such  a  certificate  because  the  plaintiff  dis- 
continued his  aotion,  and  that,  therefore,  the  section 
does  not  apply.  In  support  of  this  the  case  of 
Oreaves  v.  The  Eastern  Counties  Railway  Co.  has  been 
cited,  a  case  which  was  decided  under  the  Act  of 
1852.  Now,  by  section  43  of  that  Act,  the  certificate 
was  to  be  given  by  the  judge  before  whom  the  action 
was  tried,  and  it  was  held  that  where  the  action  did 
not  come  to  trial  the  defendant  was  entitled  to  his 
costs  under  the  general  statute.  The  ground  of  die 
decision  was  that  section  43  only  contemplated  a  esse 
where  the  action  was  brought  to  trial  and  tried,  and 
the  general  right  to  costs,  conferred  by  the  Statute  of 
Gloucester,  was  not  taken  away  in  cases  where  the 
aotion  was  not  brought  to  trial. 

At  the  present  time,  however,  I  have  to  deal  with 
a  different  Act  expressed  in  different  language.  Under 
sub-section  6  of  section  29  of  the  Act  of  1883,  the 
certificate  must  be  given  "by  the  court  or  a  judge." 
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Now,  it  is  said  that  this  case  has  not  been  brought 
to  trial  or  has  not  been  before  the  court  or  a  judge, 
and  that,  consequently,  there  have  been  no  materials 
before  me  which  would  justify  me  in  certifying  that 
the  particulars  are  reasonable  and  proper.  I  am  not 
quite  satisfied  about  that,  for  it  may  be  that  a  motion 
in  the  action  or  some  other  interlocutory  application 
has  been  made  at  the  hearing  whereof  evidence  on  the 
point  might  have  been  given.  The  general  language 
of  section  29  is  clearly  not  limited  to  cases  where  the 
action  has  been  tried. 

The  certificate  is  to  be  given  (sub-section  6)  "  by 
the  court  or  a  judge,"  and  that  is  the  language  of 
the  preceding  sub-sections.  All  these  refer  to  inter- 
locutory applications,  and  therefore  I  think  that  I 
ought  not  to  limit  the  application  of  sub-section  6,  only 
to  cases  where  the  action  is  actually  brought  to  trial. 
Consequently,  I  confirm  the  view  taken  by  the  taxing 
master ;  and,  therefore,  I  am  unable  to  follow  the 
decision  of  the  Queen's  Bench  in  Greaves  v.  The 
Eastern  Counties  Railway  Co.,  for  the  ground  upon 
which  that  decision  was  based  has  been  cut  away  by 
the  new  Act  of  1883. 

Solicitors,  Vincent  <fe  Vincent,  for  Middleton  &  Sons, 
Leeds. 


Chan.  Div. 
Bomer,  J. 
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Beiohton  v.  Bbighton.  (a.) 

Title — Copyhold — Admittance  of  tenant— Eight  of  lord 
to  seize  quouaque— Possession  of  tenant — Admission 
of  titles— Statutes  of  Limitations  (3  <Jh  4  Will.  4,  c.  27 ; 
37  &  38  Vict.  c.  57). 

The  Statutes  of  Limitations  do  not  run  as  against  a 
lord  of  a  manor  so  as  to  deprive  him  of  his  quit-rents  or 
to  make  the  copyhold  hereditaments  freehold  until  after 
the  usual  three  proclamations  or  such  a  neglect  of  the 
copyhold  tenant  to  come  in  after  an  express  notice  as 
amounts,  in  fact,  to  a  refusal. 

Trial  of  action. 

This  was  an  action  in  which  George  and  William 
Beighton,  two  brothers,  of  Skegley,  in  the  county  of 
Nottinghamshire,  were  plaintiffs,  and  a  third  brother, 
Thomas  M.  Beighton,  was  defendant.  The  plaintiffs 
claimed  as  against  the  defendant  that  they  were 
entitled  on  the  death  of  their  father,  Richard  Beigh- 
ton, intestate,  as  his  customary  heirs,  to  equal  shares 
with  the  defendant,  who  was  the  eldest  son  of  the 
said  Bichard  Beighton,  in  certain  copyhold  heredita- 
ments in  the  manor  of  Skegley  aforesaid,  the  custom 
of  the  manor  as  to  distribution  of  property  on  an 
intestacy  being  the  same  as  the  Kentish  gavelkind  and 
for  an  account  of  the  rents  and  profits  on  partition. 
The  facts  of  the  case  were  as  follows  : — 

The  copyhold  hereditaments  subject  of  the  action 
consisted  of — 

(1)  Four  closes  of  land  in  Skegley,  called  Tullsicks, 
containing  10  acres  3  roods,  or  thereabouts  ;  and 

(2)  A  piece  of  land  containing  1  rood  7  perches. 
By    his  will,  dated  September,    1784,  T.   Morley 

devised  "  those  four  closes  in  Skegley,  called  Tullsicks, 
to  Ann  Morley  for  life,  with  remainder,  on  and  after 
the  determination  of  that  estate,  unto  and  to  the  use 
>f  trustees  to  preserve  contingent  remainders  during 
ihe  life  of  Ann  Morley,  and,  after  the  death  of  Ann 
Morley,  to  the  use  of  the  first  son  of  the  body  of 
Ixin  Morley,  and  the  heirs  male  of  such  son,"  with 
emainders  over.    The  will  was  enrolled  in  the  court 
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rolls  of  the  manor,  and,  in  1786,  at  a  court  of  the 
manor,  Ann  Morley,  who  had  married  Bichard 
Beighton,  was  admitted  tenant  of  the  copyholds,  and 
surrendered  the  same  in  accordance  with  the  uses  of 
the  will,  and  trustees,  to  preserve  the  contingent 
remainders,  were  admitted  tenants,  according  to  the 
custom  of  the  manor.  Up  to  the  date  of  the  present 
action  no  later  admittance  had  been  made  in  respect 
to  these  hereditaments,  nor  had  any  disentailing  deed 
been  executed.  Mrs.  Beighton  died  in  1796,  and  her 
son,  Bichard  Beighton,  entered  into  possession  of  the 

Sroperty.    In   1823,  under  an  award  made  by  the 
kegley  Inclosure  Commissioners,  the  piece  of  land 
containing  1  rood  7  perches,  in  lieu  of  certain  com- 
monable rights  possessed  by  him  over  certain  lands, 
was   directed    to    be  enclosed.      In   1859  a    family 
arrangement  was  made  whereby  Bichard  Beighton 
allowed   his    son,    who    was    also    called    Bichard 
Beighton,  to  enter  into  possession  of  all  the  property 
on  the  manor  to  which  the  Beighton  family  were 
entitled.     By  a  document  stamped  as  an  agreement, 
and  dated  6th  February,  1866,  and  made  between  the 
last-named  Bichard  Beighton  of  the  one  part,  and 
his  eldest  son,  the  above-named  defendant,  Thomas  M. 
Beighton,  of  the  other  part,  it  was  witnessed  that  the 
said  Bichard  Beighton  did  bargain  and  agree  to  give 
up  two  of  the  four  fields  which  he  had  in  his  posses- 
sion to  his  son,  Thomas  Beighton,  "  to  have  and  to 
hold  the  same  without  any  molestation  or  denial  of 
the  -said  Bichard  Beighton,  or  any  other  person  or 
persons  acting  under  him,  for  his  natural  life,  for 
and   in    consideration    that   he,    the    said    Thomas 
Beighton,  his  son,  shall,  from  the  date  of  this  agree- 
ment,   pay  all    the    poor    rates,   taxes,   and    tithes 
chargeable  upon  the  said  land."    And  it  was  also 
agreed  that,  if  the  said  Thomas  Beighton  failed  in 
any  part  of   the  obligations  to  be  performed,  the 
agreement  was  to  be  absolutely  void  and  of  none 
effect.    The  defendant  subsequently  was  allowed  by 
his  father  to  take  possession  of  the  other  two  fields, 
on  which  he  built  a  small  house.    He  paid  to  his 
father  £14  in  several  small  sums,  which  the  judge 
held  was  paid  as  rent  in  respect  thereof.    Bichard 
Beighton  (No.  2)  died  in  1869  intestate,  and,  in  1876, 
the  lord  of  manor  at  a  court  made  proclamation  for 
the  heir  to  come  in  to  be  admitted.     In  1877  a  second 
proclamation  was  made,  and  the  lord's  solicitors  had 
some  correspondence  with  Bichard  Beighton  (No.  3) 
and  his  solicitors,  in  which  letters  they  pointed  out 
that  it  was  his  duty  to  come  into  and  be  admitted. 
Bichard  Beighton  accordingly  attended  the  court; 
but,  as  he  failed  to  make  out  a  title,  he   was  not 
admitted.      It  appeared  on   the  evidence  that  the 
defendant  had,  subsequently  to  this,  endeavoured  to 
induce  Bichard  Beighton  (No.  3),  who  died  intestate 
in  October,  1890,  to  devise  the  property  to  him.     It 
also  appeared  that  in  1891  the  defendant's  solicitor 
had  considered  the  barring  of  the  customary  entail  to 
which  part  of  the  property  was  subjected,  and  that, 
subsequently  to  his  father's  death,  the  defendant  had 
entered  into  some  negotiations  with  a  view  to  be 
admitted  as  tenant  on  the  rolls. 

The  defendant  in  his  pleadings  maintained  that  he 
had  a  good  title  under  the  Statutes  of  Limitations 
both  as  against  the  plaintiffs  and  the  lord  of  the 
manor,  and  that,  consequently,  the  property  was  now 
freehold,  and  descended  to  him  as  his  father's  heir. 
A  good  deal  of  somewhat  conflicting  evidence  was 
offered,  the  general  effect  of  which  will  be  found 
stated  in  the  judgment. 

A .  Ingpen,  for  the  plaintiffs. — The  defendant  is  not 
entitled  to  the  copyholds  as  against  his  brothers  the 
plaintiffs.  His  father  came  into  possession  of  the 
copyholds  by  a  family  arrangement,  and  he,  as  his 
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father's  tenant  of  these  copyholds,  cannot  set  up  a 
title  against  the  plaintiffs.  The  land  has  also  been 
throughout  treated  as  copyhold,  and  was  so  considered 
by  the  defendant  in  1891,  when  he  thought  of  getting 
rid  of  the  oustomary  entail 

W.  H>  Stevenson,  for  the  defendant. — If  the  lord  of 
the  manor's  title  is  gone  the  only  person  who  can  have 
a  title  is  the  person  in  possession.  If  the  lord's  rights 
are  gone  the  property  is  freehold  and  would  naturally 
pass  to  the  defendant  as  his  father's  heir.  In  this 
case  the  lord  has  stood  by  for  more  than  twelve 
years  and  not  enforced  his  quit  rents,  and  conse- 
quently his  right  to  recover  them  is  gone :  Attorney- 
General  v.  Tomline,  15  Ch.  D.  150;  Howitt  v. 
Earl  of  Harrington,  41  W.  B.  664  [1893]  2  Ch.  D. 
497.  It  is  an  undisputed  fact  that  the  defendant  was 
let  into  possession  of  all  the  fields,  and  he  denies  that 
he  ever  paid  any  rent  in  respect  of  the  same.  The 
fact  that  he  has  built  a  house  on  the  land  is  a  strong 
corroboration  of  his  story. 

A,  Ingpen,  in  reply. — This  is  not  a  case  in  which 
enfranchisement  can  be  presumed.  The  lord  of  the 
manor  is  not  a  party  to  the  action,  and  it  cannot  be 
shown  that  he  has  waived  his  rights.  Two  proclama- 
tions were  made,  but  no  express  notice  was  ever  given 
to  the  tenant  to  come  in,  nor  was  there  a  third  pro- 
clamation. Consequently  it  cannot  be  held  that  the 
lord  had  waived  his  rights,  and  if  he  has  not,  the 
property  remains  copyhold  and  the  plaintiffs  are  en- 
titled. 

Bomeb,  J. — The  first  question  in  this  action  is 
whether  as  between  the  def e  ndant  and  the  plaintiffs 
the  defendant  has  acquired  a  title  to  the  fields,  the 
subject  of  this  action,  by  the  Statutes  of  Limitations, 
as  against  the  plaintiffs,  who  claim  as  their  father's 
heirs. 

With  regard  to  two  of  the  fields  in  dispute  I  have 
fortunately  in  writing  the  agreement  come  to  between 
the  defendant  and  his  father,  under  which  the  de- 
fendant obtained  possession  and  under  which  he 
retained  possession  until  his  father's  death.  This 
agreement  is  dated  the  6th  of  February,  1866.  It  is 
a  very  informal  and  badly  worded  document ;  but  I 
think  on  full  consideration  its  meaning  is  sufficiently 
clear,  and  seeing  that  the  defendant  obtained  posses- 
sion on  the  footing  of  it,  and  that  it  has  been  acted 
upon  by  both  parties  for  so  long,  it  is  the  duty  of  the 
court  to  give  effect  to  it  if  it  can  be  done.  And  I 
myself  see  no  sufficient  reason  why  that  agreement  is 
not  to  be  regarded  as  a  valid  one,  enforceable  during 
the  lifetime  of  the  father  by  a  court  of  equity.  The 
agreement  is  in  substance  a  lease  of  the  two  fields  by 
the  father  to  the  defendant  for  the  life  of  the  father 
on  the  terms  that  the  son  shall,  during  the  tenancy, 
pay  all  outgoings  for  rates,  taxes,  and  tithes,  pay- 
able in  respect  not  only  of  the  two  fields  but  of  the 
two  other  fields  in  dispute,  which  then  belonged  to 
the  father.  And  there  is  a  provision  in  effect  for 
determining  the  tenancy  if  the  defendant  shall  not 
make  the  payments  above  mentioned.  That  agree- 
ment was  acted  on  during  the  father's  life,  and  until 
it  was  determined  by  the  death  of  the  father  the 
possession  of  the  son  was  as  tenant  of  the  father 
under  an  agreement,  which  was  one  that  a 
court  of  equity  would  deem  to  be  specifically 
enforced. 

Now  at  law,  not  considering  the  equitable  rights, 
the  position  of  the  defendant  was  that  of  a  tenant  at 
will.  I  say  tenant  at  will,  because  the  payments  to 
be  made  during  the  tenancy  by  the  defendant,  not 
being  to  the  father  direct,  there  was  no  payment  of 
rent  to  the  father  under  the  agreement  before  me  that 
could  be  laid  hold  of  as  constituting  a  tenancy  from 


year  to  year.  But  in  equity  the  defendant  wm 
tenant  for  the  lifetime  of  the  father,  and  if  the  father 
had  attempted  by  action  to  recover  possession  agaimt 
the  son,  the  latter  could  have  relied  on  the  agree- 
ment, and  the  court  would  have  had  regard  to  it, 
and  specifically  enforced  it  if  necessary.  Under  these 
circumstances  the  son  could  not,  under  the  Statute 
of  Limitation,  up  to  the  death  of  his  father,  hue 
acq uired  a  title  to  the  two  fields  as  against  the  father 
and  those  claiming  under  him.  The  father's  equit- 
able title  in  reversion  was  not  barred :  see  Archbdd 
v.  Scully,  9  H.  L.  Cas.  360,  10  W.  R.  H.  L 
Dig.  5;  Drummond  v.  Sant,  20  W.  B.  18,  L.  B. 
6  a  B.  763;  WaUh  v.  Lonsdale,  31  W.  B.  109, 
21  Ch.  D.  9;  Lowther  v.  Heaver,  37  W.  B.  465, 
37  W.  B.  55,  41  Ch.  D.  248.  The  defence,  therefore, 
of  the  Statute  of  Limitations,  so  far  as  it  concern 
those  two  fields,  fails  as  against  the  plaintii& 
claiming  under  the  father.  With  regard  to  the 
remaining  land,  the  subject  of  this  action,  the  evi- 
dence is  very  conflicting,  but  on  consideration  I  hsre 
come  to  the  conclusion  that,  in  fact,  the  defendant 
acquired  the  land,  not  (as  he  states)  as  a  gift  from 
the  father,  but  as  a  tenant  to  the  father  on  term*  of 
paying  rent  for  it,  and  that  the  sums  which  are 
proved  to  have  been  paid  by  the  defendant  to  hit 
father  extending  down  to  shortly  before  the  fatheri 
death,  were  paid  in  respect  of  this  land  and  at  rent 
for  it. 

And  in  considering  the  evidence  I  have  thought  it 
safer  in  favour  of  the  defendant  to  disregard  » 
much  of  the  evidence  of  the  plaintiffs  as  depended  on 
statements  made  by  the  father  not  in  the  presence  of 
the  defendant.  I  need  not  go  through  the  evidence 
in  detail  to  show  how  it  is  I  have  arrived  at  this  con- 
clusion, but  I  wish  to  point  out  the  noticeable  foot 
that  until  the  defence  in  this  action  the  defendtnt 
never  claimed  to  be  the  owner  of  the  land  as  against 
his  father.  On  the  contrary,  shortly  before  the  death 
of  the  father  he  was  taking  advice  as  to  how  he  could 
acquire  the  land  by  obtaining  a  will  of  it  from  the 
father,  and  spoke  of  making  an  arrangement  with  hb 
father  by  which  he  might  obtain  the  property,  sod 
after  the  father's  death  he  was  seeking  to  obtain 
admission  to  the  land  as  copyhold  on  the  footing  of 
the  land  being  his  father's,  and  of  his  being  entitled 
as  heir  to  the  father.  Upon  the  above  findings  of 
fact  the  Statute  of  Limitations  is  not  available  to  the 
defendant,  for  his  payments  on  account  of  the  rent 
have  been  made  within  the  statutory  period.  Tba 
being  so,  I  have  now  to  consider  whether  the  land 
was  copyhold  of  the  manor  of  Skegley  at  the  father  i 
death.  If  it  was,  then  the  plaintiffs  are  entitled  si 
claimed  by  them,  for  the  custom  of  the  manor  si 
pleaded  by  them  has  been  proved. 

But  before  I  consider  this  question,  I  must  first 
deal  with  a  point  taken  on  behalf  of  the  defendant 
It  was  said  that  the  father,  Richard  Beighton  ttfo.  3), 
was  not  entitled  to  the  land,  inasmuch  as  ne  «*• 
only  one  of  several  sons  living  at  the  death  of  h» 
father,  Richard  Beighton  (No.  2),  who  died  in 
September,  1869.  But  as  between  Richard .Beighton 
(No.  3)  and  his  brothers  and  those  claiming  under 
the  brothers,  the  former  (under  a  family  arrange- 
ment) had  been  in  possession  as  owner  of  the  property 
by  himself  and  his  tenant,  the  defendant,  for  » 
many  years  that  a  perfectly  good  title  had  been 
acquired  by  possession ;  and,  moreover,  the  defend- 
ant, having  acquired  and  held  possession  as  tenant  of 
the  father,  cannot  set  up  that  possession  ae  giving 
him  a  title  against  the  father  or  those  claiming  under 
the  father.  At  the  father's  death  the  father  wm 
entitled  to  the  property  as  against  the  defendant,  and 
those  claiming  as  customary  heirs  of  the  father's  (3 
the  property  be  copyhold)  are  entitled  in  right  of  the 
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father  to  enforce  his  title  as  against  the  defendant. 
I  therefore  proceed  to  consider  the  question  whether 
the  land  is  really  copyhold.  That  it  was  originally 
copyhold  is  not  in  dispute.  And  it  is  admitted  that 
under  the  circumstances  no  enfranchisement  can  be 
presumed,  so  that  I  need  not  give  my  reasons  for 
holding  that  no  enfranchisement  can  be  presumed, 
and  that  this  case  is  quite  distinguishable  from  In  re 
Lidiard  <k  Jackson  v.  Broadley's  Contract,  37  W.  R. 
793,  42  Gh.  D.  257.  But  the  defendant  says  that  by 
the  Statute  of  limitations  the  lord  is  barred  from 
asserting  his  rights,  and  the  land  must,  therefore,  be 
regarded  as  freehold.  But  down  to  the  commence- 
ment of  this  action  the  land  has  been  regarded  and 
treated  as  copyhold  both  by  the  lord  and  by  the 
defendant  and  his  father,  and  within  recent  times 
the  defendant  and  his  father  in  the  father's  lifetime, 
and  the  defendant  sinoe  his  death,  have  recognized 
the  lord's  title,  and  sought  to  obtain  admission  on  the 
rolls  as  copyhold  tenants  of  the  manor.  And  the 
lord  is  no  party  to  this  action,  and  has  not  seized  and 
is  not  seeking  to  seize  the  land  quousgue  or  for  any 
forfeiture,  but  is  willing  to  admit  a  tenant  on  the 
rolls  for  this  land  on  being  satisfied  of  the  title  of  the 
tenant.  And,  under  these  circumstances,  I  do  not 
see  how  I  oould  in  this  action  well  decide,  on  the 
ground  of  J  the  Statute  of  limitations,  that  the  lord's 
rights  were  all  barred  at  the  father's  death,  and  that 
the  land  must,  therefore,  be  treated  as  descending  by 
the  common  law  as  ordinary  freehold. 

But  assume  that  I  have  now  to  consider  the  ques- 
tion of  the  statute,  how  does  the  matter  stand? 
Before  the  case  of  the  Ecclesiastical  Commissioners  v. 
Parr,  42  W.  R.  561,  [1894]  2  Q.  B.  420,  it  was  sup- 
posed by  some  that  in  a  case  like  the  present  the 
statute  ran  from  the  time  when  the  lord  might  have 
perfected  the  right  to  seize  after  he  knew  of  the  death 
of  the  last  admitted  tenant;  but  by  the  Court  of 
Appeal  in  that  case  it  was  decided  that  the  time  ran 
only  from  the  time  when  the  tenant,  who  ought  to 
take  admittance,  refused  to  come  in  after  the  lord  had 
made  the  necessary  three  proclamations,  or  given 
notice  to  the  tenant  to  come  in.  The  Master  of  the 
Bolls  in  that  case  says  (  [1894]  2  Q.  B.,  at  p.  431) :  "  In 
other  words  it  seems  to  me  that  there  is  no  forfeiture, 
nothing  upon  which  an  action  of  ejectment  against 
the  right  heir  can  be  maintained,  unless  there  have 
been  three  proclamations;  or  unless,  as  it  is  after- 
wards put,  there  is  express  notice  to  the  heir  to  come 
in.  Ir  that  is  so,  it  is  the  refusal  to  come  in  which 
works  a  forfeiture.  Even  after  the  proclamations  or 
notice,  as  the  case  goes  on  to  point  out,  there  is  no 
forfeiture  unless  it  be  shown  that  the  heir  has  refused 
to  come  in.  It  is  the  refusal  to  come  which  works  the 
forfeiture,  and  thus  there  is  no  cause  of  action  until 
such  refusal.  If  so,  the  Statute  of  Limitations  against 
a  right  of  entry  or  against  a  right  to  bring  the  action 
only  lies  between  the  time  when  the  cause  of  action 
arises  and  the  time  when  the  action  is  brought ;  that 
is  to  say,  between  the  time  when,  after  proclamation 
or  notice,  the  heir  has  refused  to  come  in  and  the 
time  when  the  action  for  ejectment  is  brought.'1 
And  Say,  L.J.,  says,  at  p.  433,  "The  question  is 
-when  the  right  to  make  an  entry  or  bring  an  action 
first  accrued.  It  has  been  argued,  and  I  suppose  that 
is  the  view  which  impressed  me  on  the  former  occasion, 
that  the  right  to  make  an  entry,  at  any  rate,  accrued 
when  the  copyhold  tenancy  became  vacant,  and  that 
the  making  of  proclamations  giving  notice  are  only 
machinery  to  obtain  entry.  Is  that  so  P  As  to  an 
action,  it  oould  not  be  brought  until  after  notice  given 
or  proclamations  made,  and  the  tenant  has  refused  or 
declined  to  come  in.  The  passage  read  by  the  Master 
of  the  Bolls  is,  I  think,  conclusive  upon  this  point. 
Until  such  refusal  there  is  no  forfeiture,  and,  therefore, 


upon  further  consideration  I  have  come  to  the  conclu- 
sion that  until  such  refusal  there  is  no  right  of  entry 
or  right  of  action  on  the  part  of  the  lord  to  seize  the 
land  tmousque  in  order  to  compel  the  tenant  to  come 
in  to  De  admitted." 

I  think  that  when  Kay,  L.J.,  spoke  of  neglect  on 
the  part  of  the  tenant  in  coming  in,  he  meant  such  a 
neglect  as  amounted  to  a  refusal — something  that 
put  the  lord  at  arms  length,  and  fairly  gave  him 
notice  that  the  tenant  was  challenging  his  right  as 
lord.  And,  if  I  may  respectfully  say  so,  there  are 
cogent  grounds  for  this.  It  ought  not  to  be  that  a 
lord  should  be  bound  to  seize,  or  be  bound  to  bring 
an  action  in  a  case  where  the  tenant  in  no  way 
challenges  the  lord's  rights,  and  the  lord  has  no 
desire  to  seize,  or  to  bring  a  hostile  action  against 
the  tenant.  Now  in  the  present  case  dearly  the 
statute  did  not  run.  For  not  only  were  there  no 
three  proclamations,  but  if  and  so  far  as  any  of  the 
letters  written  to  Riohard  Beighton  (No.  3)  or  his 
solicitors  are  to  be  regarded  as  formal  notices  by  the 
lord  to  him  to  come  in,  they  were  met,  not  by  a 
refusal,  but  by  a  recognition  on  his  part  of  the  lord's 
rights,  and  were  followed  by  proceedings  having  as 
their  object  his  admittance  on  the  rolls,  which  pro- 
ceedings have  hitherto  not  been  followed  by  admit- 
tance because  of  the  difficulty  attending  the  title  to 
admittance  of  Richard  Beighton  (No.  3).  Therefore, 
in  my  opinion,  the  defence  of  the  statute  fails.  It 
follows  that  as  between  the  parties  to  this  action  the 
plaintiffs  are  entitled  to  two-thirds  of  the  lands,  and 
the  defendants  to  the  remaining  third,  for  the  estate 
in  them  of  Riohard  Beighton  (No.  3)  at  the  time  of 
his  death.  And  as  the  defendant  as  substantially 
failed  in  the  action,  he  must  pay  the  costs  so  far  as 
increased  by  his  denying  the  plaintiff's  title. 

Action  dismissed. 

Solicitors,  Johnson,  Weatherall,  <fe  Sturt,  for  W.  O. 
Eking,  Nottingham ;  Swann  &  Co.,  for  James  Wearing, 
Mansfield. 


a  B.  Div.        ) 
(Pollock,  B.,  and  |  July  29. 

Wright,  J.)      j 

Reg.  v.  Incorporated  Law  Socibty.  (a.) 

Solicitor — Application  to  committee  of  Incorporated  Law 
Society — Allegations  against  solicitor — No  prima  facie 
case  of  professional  misconduct — Jurisdiction  of  com- 
mittee— Discretion— Solicitors  Act,  1888  (51  &  52 
Vict.  c.  65),  s.  13. 

On  an  application  under  section  IS  of  the  Solicitors 
Act,  1888,  to  the  committee  of  the  Incorporated  Law 
Society  appointed  under  the  Act,  that  a  solicitor  might 
be  required  to  answer  allegations  of  professional  mis- 
conduct contained  in  an  affidavit,  the  committee  were  of 
opinion  that  the  affidavit  disclosed  no  prima  facie  case  of 
professional  misconduct,  and  the  committee  declined  to 
proceed  further  with  the  hearing  of  the  complaint. 

Held,  that  an  application  for  a  mandamus  to  the 
committee  to  hear  ana  determine  the  matters  complained 
of,  failed  on  two  grounds— first,  that  the  committee  had  a 
discretionary  power  to  decline  to  proceed  with  the  hearing 
if  they  were  of  opinion  that  the  applicant's  affidavit 
disclosed  no  prima  facie  case  of  professional  misconduct ; 
secondly,  that  there  was  another  remedy  open  to  the 
applicant  equally  convenient  and  beneficial  —  viz.,  an 
application  to  the  court. 

Rule  nisi  for  a  mandamus  to  the  committee  of  the 


(a.)  Reported  by  P.  0.  Robinson,  Esq.,  Barrister- 
at-Law. 
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Incorporated  Law  Society  appointed  under  the 
Solicitors  Act,  1888,  to  hear  and  determine  a  com- 
plaint against  a  firm  of  solicitors. 

An  application  was  made  to  the  Incorporated  Law 
Society  that  two  solicitors  might  be  required  to 
answer  allegations  of  professional  misconduct  con- 
tained in  an  affidavit  of  the  applicant,  and  that  the 
solicitors  in  question  might  be  struck  off  the  rolls  or 
suspended,  or  that  such  order  should  be  made  as  the 
court  should  think  fit. 

The  committee  of  the  Law  Society  appointed  under 
the  Solicitors  Act,  1888,  having  considered  the 
allegations  contained  in  the  affidavit,  and  without 
calling  on  the  solicitors  charged  to  appear  and  answer 
the  allegations,  were  of  opinion  that  the  applicant 
had  not  made  out  a  primd  facie  case  of  professional 
misconduct  against  the  solicitors,  and  the  com- 
mittee declined  to  hold  any  further  inquiry  on  the 


The  applicant  obtained  a  rule  nisi  as  above. 

The  Solicitors  Act,  1888,  s.  13,  enacts  that  an 
application  to  strike  the  name  of  a  solicitor  off  the 
roll  of  solicitors  (whether  at  the  instance  of  the 
solicitor  himself  or  of  any  other  person),  or  an  appli- 
cation to  require  a  solicitor  to  answer  allegations 
contained  in  an  affidavit,  shall  be  made  to  and  shall 
be  heard  by  the  committee  in  accordance  with  rules  to 
be  made  under  the  authority  of  this  Act.  The  com- 
mittee, after  hearing  the  case,  shall  embody  their 
finding  in  the  form  of  a  report  to  the  High  Court  of 
Justice  except  where  the  application  is  made  at  the 
instance  of  the  solicitor  himself,  in  which  case  the 
report  shall  be  made  to  the  Master  of  the  Bolls,  who 
shall  make  such  order  thereon  as  he  may  think  fit. 
If  the  committee  are  of  opinion  that  there  is  no 
primd  facie  case  of  misconduct  against  the  solicitor, 
the  society  need  not  take  any  further  proceedings, 
but  if  the  committee  are  of  opinion  that  there  is  a 
primd  facie  case,  it  shall  be  the  duty  of  the  society 
to  bring  the  report  of  the  committee  before  the  court. 
The  report  shall  have  the  same  effect  and  shall  be 
treated  by  the  court  in  the  same  manner  as  a  report 
of  a  master  of  the  court ;  and  the  court  may  make 
such  order  thereon  as  the  court  may  seem  fit. 

Provided  that  any  person  who,  but  for  this  Act, 
would  have  been  entitled  to  apply  to  the  court  to 
strike  a  solicitor  off  the  roll  of  solicitors,  or  to  apply 
to  require  a  solicitor  to  answer  allegations  contained 
in  an  affidavit,  shall  be  entitled  so  to  apply,  although 
the  committee  is  of  opinion  that  there  is  no  primd 
facie  case  of  misconduct  against  the  solicitor,  and 
shall  be  entitled  to  be  heard  if  the  society  brings  the 
report  of  the  committee  before  the  court. 

Sir  E.  Clarke,  Q.C.,  and  Hollams,  for  the  committee 
of  the  Incorporated  Law  Society,  showed  cause 
against  the  rule.  The  committee  have  a  discretion 
after  reading  the  applicant's  affidavit  to  say  whether 
the  affidavit  discloses  a  primd  facie  case  of  professional 
misconduct  against  the  solicitor  charged.  If  the 
committee  are  of  opinion  that  &  prima  facie  case  is  not 
made  out  they  are  not  bound  to  call  upon  the  solicitor 
to  appear  and  answer  the  allegations.  To  do  so 
would  be  most  unnecessary  and  oppressive. 

Finlay,  Q.C.  (Levett,  Q.C.,  and  A.  T.  Lawrance, 
with  him),  for  the  solicitors  charged,  also  argued 
against  the  rule,  and  in  addition  to  the  above  argu- 
ments contended  that  the  granting  of  a  mandamus 
was  discretionary,  and  was  never  granted  when  there 
was  another  remedy  open  to  the  applicant.  In  this 
case  there  was  another  remedy  because,  under  section 
13,  the  applicant  had  power  to  apply  to  this  court. 

Willis,  Q.C,  and  Rose  Fnnes,  for  the  applicant. — 
The  committee  have  no  discretion  in  a  matter  such  as 


this.  The  terms  of  section  13  are  explicit.  The  com- 
mittee are  to  hear  the  application  in  accordance  with 
the  rules  made  under  the  Act.  The  rules  require  tint 
notice  of  the  hearing  shall  be  given  to  the  solicitor 
charged.  After  the  hearing  the  committee  must,  in 
every  case,  report  to  the  society,  and  it  is  only  if  the 
committee  report  that  there  is  no  primd  facie  cue 
against  the  solicitor  that  no  farther  proceedings  need 
be  taken.  In  this  case  the  committee  have  held  no 
hearing  at  all.  The  committee  have  taken  upon 
themselves  the  power  to  decide  that  there  is  no  cue 
made  out,  but  the  only  jurisdiction  of  the  committee 
is  to  hear  the  application  and  then  report  to  the 
court. 

Pollock,  B. — This  case  raises  a  very  important 
question  as  to  the  jurisdiction  of  the  Incorporated 
Law  Society.  By  the  Act  of  1888  a  committee  of  the 
society  was  substituted  for  the  master,  whose  duty 
it  had  formerly  been  to  inquire  into  the  facts  and 
report  on  the  facts  to  the  court.  It  is  quite  clear  that 
the  master  had  only  a  subsidiary  duty  to  perform. 
Any  question  as  to  the  necessity  of  holding  an 
inquiry  was  for  the  court  itself.  Now,  since  the  pass- 
ing of  the  Act,  the  application  for  an  inquiry  is  mads 
in  the  first  instance  to  the  committee,  and  not  to  the 
court ;  but  I  do  not  think  it  was  intended  that  the 
committee  should  be  obliged  to  hold  an  inquiry  and 
report  to  the  court  if  the  committee  were  of  opurioe 
that  no  primd  facie  case  for  inquiry  had  been  made 
out.  In  my  opinion  the  Act  has  been  so  framed  at 
to  give  the  committee  a  discretion  in  the  matter. 
Section  13,  after  providing  for  the  hearing  of  the 
case,  enacts  that:  " If  the  committee  are  of  opinion 
that  there  is  no  primd  facie  case  of  niisoonduct  against 
the  solicitor,  the  society  need  not  take  any  forth* 
proceedings."  That  precludes  any  further  proceed- 
ings. The  section  continues :  "  But  if  the  committee 
are  of  opinion  that  there  is  a  primd  facie  case  it  shall 
be  the  duty  of  the  society  to  bring  the  report  of  the 
committee  before  the  court."  That  maintains  the 
distinction  of  the  old  practice.  The  section  coodndfl 
with  the  proviso  that  any  person  shall  be  entitled  to 
apply  to  the  court,  although  the  committee  is  of 
opinion  that  there  is  no  primd  fade  case  of  nriseoa- 
duct,  "  and  shall  be  entitled  to  be  heard  if  the  society 
brings  the  report  of  the  committee  before  the  oonrtB 
Mr.  Willis  dealt  with  these  last  words  as  if  brintinf, 
the  report  before  the  court  was  a  condition  pnoedeai 
in  all  cases :  but  in  my  opinion  that  is  not  so.  There 
does  not  appear  to  me  to  be  any  great  difficulty  in  » 
construing  the  Act  as  to  give  a  reasonable  constric- 
tion to  its  provisions.  This  really  disposes  of  the 
case,  but  it  is  right  that  I  should  add  that  I  s» 
clearly  of  opinion  that  the  court  ought  far  •n0*f 
reason  to  refuse  to  grant  a  mandamus  m  this  case,  it 
is  a  well-known  rule  that  this  court  will  not  F18*  * 
mandamus  where  there  is  another  remedy  eojaafif 
beneficial  and  convenient  applicable  to  the  case. 

That  being  the  law,  how  does  it  apply  to  this  esse, 
which  is  one  of  an  essentially  domestic  character,  v 
this  court  has  always  exercised  authority  0TO>!J| 
own  officers.  The  only  alteration  effected  by  ***  *f 
of  1888  is  that  a  part  of  that  authority  has  be* 
delegated  to  the  committee  of  the  Law  Society.  *■ 
the  Act  further  provides  by  section  19  that  *■* 
Master  of  the  Rolls  or  any  judge  may,  notw**0*"**" 
ing  anything  in  the  Act,  exercise  any  Ja,"^!j*J?l 
over  solicitors  which  he  might  have  exercised  i*JJ* 
Act  has  not  been  passed.  Therefore  there  is  •**? 
mode  of  proceedings  in  this  case,  and  one  whicW 
not  only  equally  beneficial  and  convenient,  bufcm** 
so  than  a  mandamus.  For  these  reasons  I  **Va 
opinion  that  the  application  fails,  and  the  rutt  •* 
must  be  discharged. 
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Wright,  J. — I  am  of  the  same  opinion.  On  a  true 
construction  of  the  Act  of  1888  its  effect  is  to  sub- 
stitute an  application  to  the  oommittee  of  the  Law 
8ociety  instead  of  as  formerly  to  the  court.  The 
court  in  the  exercise  of  its  discretion  used  to  refuse  to 
grant  a  rule  nut,  and  the  committee  has  to  a  certain 
extent  the  same  jurisdiction.  If  the  matters  alleged 
are  not  matters  of  professional  misconduct,  the  com- 
mittee not  only  may,  but  ought  to  refuse  to  proceed 
with  the  case.  But  in  any  case  this  court  will  be 
slow  to  interfere  with  the  manner  in  which  the  com- 
mitttee  exercises  its  discretion.  The  committee 
are  in  a  position  analogous  to  that  of  a  magistrate 
who  is  asked  to  grant  a  warrant.  The  court  will 
not  issue  a  mandamus  to  a  magistrate  to  grant  a 
summons  unless  the  magistrate  has  declined  jurisdic- 
tion on  wrong  grounds,  and  so  with  the  oommittee. 

I  agree  also  that  this  application  should  be  refused 
on  the  other  ground.  The  Court  of  Appeal  in  In  re 
Weare,  [1893]  2  Q.  B*  439,  adopted  this  view  that 
section  19  preserved  the  jurisdiction  of  the  court  to 
act  without  the  intervention  of  the  committee,  and 
that  is  a  more  convenient  way  of  proceeding  than  by 
mandamus*  I  wish  to  add,  however,  that  in  certain 
case*  the  oourt  might  order  the  oommittee  to  proceed 
to  hear  the  case. 

Rule  discharged. 

Solicitor  for  the  applicant,  R.  Chapman. 

Solicitor  for  the  committee  of  the  Incorporated 
Law  Society,  8.  P.  B.  BuckniU. 

Solicitors  for  the  respondents,  Trower,  Freeling,  <fe 
Parkin. 


July  12,  30. 


atoutt  of  appeal. 


From  Q.  B.  Div.  \ 

(Lord  Esher,  M.R.,  and  Kay,  \ 

and  A.  L.  Smith,  L.JJ.)      ) 

Thomas  v.  Lulham.  (a.) 

Landlord  and  tenant — Lease — Forfeiture — Distress — 
Waiver  of  forfeiture — Common  Law  Procedure  Act, 
1852  (Id  &  16  Vict.  c.  76),  s.  210. 

In  an  action  of  ejectment  under  section  210  of  the 
Common  Law  Procedure  Act,  1852,  on  a  right  of  re- 
entry for  non-payment  of  rent,  the  levying  a  distress 
after  the  right  of  forfeiture  has  accrued  is  not  a  waiver 
of  the  forfeiture  if,  after  the  distress  and  before  the 
issue  of  the  writ  in  the  action,  there  remains  one  half- 
year's  rent  due. 

Brewer  v.  Eaton,  3  Doug.  230,  followed. 

Cotesworth  v.  Spokes,  9  W.  R.  436,  10  C.  B.  N.  8. 
103,  distinguished. 

Appeal  from  the  judgment  of  Mathew,  J.,  at  the 
trial  without  a  jury. 

The  action  was  brought  to  recover  possession  of  a 
house  and  premises  and  arrears  of  rent  due  under  a 

By  lease  dated  the  14th  of  January,  1884,  the 
premises  were  demised  by  the  plaintiff  to  the  defend- 
ant for  a  term  of  twenty-one  years  from  Christmas, 
1883,  at  a  yearly  rent  of  £130. 

The  lease  contained  a  covenant  by  the  defendant  to 
pay  the  rent  on  the  usual  quarter  days,  and  a  proviso 
entitling  the  plaintiff  to  re-enter  in  case  the  defend- 
ant should  make  default  in  any  oovenant  by  the 
defendant  to  be  performed. 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


Upon  the  25th  of  March,  1894,  a  quarter's  rent  was 
due  and  unpaid,  and  at  Midsummer  and  Michaelmas 
two  further  quarters'  rent  also  became  due  and 
remained  unpaid. 

On  the  22nd  of  November  the  plaintiff  distrained 
for  the  arrears  of  rent,  but  was  only  able  to  realize 
such  an  amount  as  left  more  than  half  a  year's  rent 
still  due. 

The  writ  in  this  action  was  issued  on  the  26th  of 
November. 

Mathew,  J.,  held  that  the  plaintiff  by  levying  a 
distress  had  waived  the  forfeiture ;  and  gave  judg- 
ment for  the  defendant  on  that  point. 

The  plaintiff  appealed. 

Section  210  of  the  Common  Law  Procedure  Act, 
1852  (which  is  a  re-enactment  of  4  Geo.  2,  o.  28,  s. 
2),  provides  that :  "  In  all  cases  between  landlord  and 
tenant  as  often  as  it  shall  happen  that  one  half -year's 
rent  shall  be  in  arrear,  and  the  landlord  or  lessor,  to 
whom  the  same  is  due  hath  right  by  law  to  re-enter 
for  non-payment  thereof,  such  landlord  or  lessor 
shall  and  may,  without  any  final  demand  or  re-entry 
serve  a  writ  in  ejectment  for  the  recovery  of  the  de- 
mised premises,  .  .  .  and  if  it  be  proved  upon 
the  trial  .  .  .  that  half  a  year's  rent  was  due 
before  the  said  writ  was  served,  and  that  no 
sufficient  distress  was  to  be  found  upon  the  premises 
countervailing  the  arrears  then  due,  and  that  the 
lessor  had  power  to  re-enter,  then  and  in  every  such 
case,  the  lessor  shall  reoover  judgment  and  execution 
in  the  same  manner  as  if  the  rent  in  arrear  had  been 
legally  demanded  and  a  re-entry  made." 

Cavanagh,  for  the  plaintiff. 

Aeneas  Mackintosh,  for  the  defendant. 

The  arguments  are  stated  in  the  judgments. 

.   Cur.  ado.  vuU. 

July  30. — Kay,  L.J.,  read  the  following  judg- 
ment : — The  statute  15  &  16  Vict.,  o.  76,  section  210, 
seems  to  me  to  mean  that  a  landlord  who  has  power 
to  re-enter  for  non-payment  of  rent  may  reoover  in 
ejectment,  notwithstanding  that  he  distrained  for  such 
rent  if  such  distress  did  not  produce  sufficient  to  pay 
such  rent,  but  left  half  a  year's  rent  still  due.  In  this 
case  the  landlord  had  a  right  of  re-entry  if  any 
quarter's  rent  should  be  in  arrear  twenty-one  days. 
Three  quarters'  rent  were  due.  The  landlord  dis- 
trained. The  distress  was  not  sufficient  to  pay  one 
quarter's  rent.  Therefore,  when  he  brought  this 
action,  half  a  year's  rent  was  due,  and  the  statute 
applies  and  enables  him  to  reoover  notwithstanding 
the  distress.  This  was  the  construction  put  upon  the 
statute  in  Brewer  v.  Eaton,  3  Doug.  230.  It  was 
argued  that  putting  in  the  distress  waived  the  right 
of  re-entry  at  common  law,  and  that  the  statute  does 
not  apply  where  a  distress  has  actually  been  levied. 
The  material  words  are  "  if  it  shall  be  proved  upon 
the  trial  that  half  a  year's  rent  was  due  before  the 
said  writ  was  served  and  that  no  sufficient  distress 
was  to  be  found  on  the  demised  premises  counter* 
vailing  the  arrears  then  due."  How  could  it  be  said 
that  no  sufficient  distress  was  to  be  found  without 
distraining  P  Goods  on  the  premises  are  not  a  dis- 
tress until  they  are  distrained,  and  the  landlord  can- 
not tell  what  is  to  be  found  on  the  premises  without 
putting  in  a  distress.  He  has  no  right  to  enter 
merely  to  see  what  goods  are  there.  The  statute 
evidently  contemplates  an  actual  distress,  and 
expressly  authorises  the  ejectment  under  the  power 
for  re-entry,  notwithstanding  such  distress,  if  naif  a 
year's  rent  remains  due.  But  reliance  was  placed 
upon  the  language  used  by  the  late  Williams,  J., 
in  his  judgment  in  Cotesworth  v.  Spokes,  9  W.  E. 
436,   10  0.  B.  N.  S.  103.     In  that  case  a  lessor, 
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having  a  power  of  re-entry,  distrained  for  three 
quarters'  rent,  and  after  realizing  the  distress,  less 
than  half  a  year's  rent  remained  due.  He  then 
brought  ejectment,  but  it  was  held  that,  as  half  a 
year's  rent  was  not  due,  the  ease  was  not  within  the 
statute,  and  that  the  action  was  not  maintainable. 
The  power  of  re-entry,  by  the  terms  of  the  lease,  was 
if  a  quarter's  rent  should  be  in  arrear  for  twenty-one 
days.  The  three  quarters'  rent  were  due  at  Michael- 
mas, 1860 — i.e.,  the  29th  of  September.  The  distress 
was  put  in  on  the  2nd  of  October,  that  is,  within 
twenty-one  days  from  that  date.  Ejectment  was 
brought  on  the  2nd  of  November,  after  the  expiration 
of  twenty-one  days,  but  part  having  been  paid  by 
the  distress  there  was  not  a  right  of  re-entry  for  half 
a  year's  rent  at  the  end  of  the  twenty-one  days  after 
Michaelmas,  and  Williams,  J.,  said  that  the  distress 
was  a  waiver,  because  it  was  for  the  rent  up  to 
Michaelmas,  as  to  the  last  quarter  of  which  there  was 
no  right  of  re-entry  at  the  time  of  the  distress,  be- 
cause the  twenty-one  days  had  not  expired.  But  if 
the  distress  had  been  confined  to  the  rent  due  at 
Midsummer,  there  would  have  been  no  waiver, 
because  as  to  that  the  forfeiture  had  actually 
occurred.  It  is  unnecessary  to  express  any  opinion 
as  to  this  part  of  the  judgment,  which  was  not  the 
ground  ox  the  decision. 

In  the  case  before  us  three  quarters'  rent  was  due 
on  the  29th  of  September,  and  the  distress  was  put 
in  on  the  22nd  of  November,  more  than  twenty-one 
days  after  the  last  of  the  three  quarters'  rent  became 
due,  and,  therefore,  that  point  does  not  arise. 

A.  L.  Smith,  L.J.,  delivered  a  written  judgment, 
in  which,  after  stating  the  facts  as  above  set  out,  he 
proceeded  as  follows : — Mathew,  J.,  has  held  that  by 
distraining  upon  the  22nd  of  November,  1894,  the 
plaintiff  had  waived  the  forfeiture,  and  gave  judg- 
ment for  the  defendant.  It  is  conceded  by  the  plain- 
tiff that  at  common  law  the  distress  operated:  as  a 
waiver  of  the  forfeiture  which  occurred  on  the  non- 
payment of  the  rent,  and  the  question  is  whether, 
notwithstanding  this  distress,  the  plaintiff  by  reason 
of  the  provisions  of  section  210  of  the  Common  Law 
Procedure  Act,  1852,  is  entitled  to  maintain  this 
action.  This  section,  which  is  a  re-enactment  of 
4  Geo.  2  o.  28,  s.  2,  enacts  as  follows :  [His  lord- 
ship read  the  section,  and  proceeded : — ]  To  bring 
himself  within  the  section  the  landlord  must  prove, 
first,  the  relationship  of  landlord  and  tenant ;  secondly, 
that  he  has  by  law  the  right  to  re-enter  for  nonpay- 
ment of  rent ;  thirdly,  that,  having  distrained,  he  has 
been  thereby  unable  to  satisfy  the  rent  due;  and, 
lastly,  that  there  was  half  a  year's  rent  due  when  be 
served  the  writ  of  ejectment.  Upon  proof  of  this 
by  the  landlord,  then,  in  my  judgment,  the  section 
enacts  that  he  may  proceed  against  his  tenant  and 
recover  in  ejectment,  whether  he  had  legally  de- 
manded the  rent  or  not ;  but  to  avail  himself  of  the 
section  the  above-mentioned  four  requisites  must 
be  proved.  That  this  is  the  true  reading  of  the 
section  appears  from  the  case  of  Brewer  v.  Eaton, 
in  the  year  1783,  when  Lord  Mansfield  and  the 
Court  of  King's  Bench,  upon  4  Geo.  2,  c.  28,  s.  2  (an 
equivalent  section  to  section  210  of  the  Common  Law 
Procedure  Act,  1852V  held  that  though  at  common 
law  the  distress  would  have  operated  as  a  waiver  of 
the  forfeiture  incurred  by  the  non-payment  of  the 
rent,  yet  in  a  case  which  came  within  the  statute  it 
was  not  so,  for  the  statute  required  the  landlord  to 
prove  on  the  trial  that  no  sufficient  distress  was  to  be 
found  on  the  premises  countervailing  the  arrears  due, 
and  that  a  distress,  which  it  was  necessary  for  the 
landlord  to  make  in  order  to  complete  the  title  given 
him  by  the  statute,   was  no   waiver.      It  is  said, 


however,  that  this  case  was  overruled  by  the 
Common  Pleas  in  the  case  of  Gotesworth  v.  Spoka, 
but  this  is  not  so.  This  case  decided  that  for  a 
landlord  to  bring  himself  within  the  section,  he 
must  prove  that  naif  a  year's  rent  was  in  arrear  at 
the  time  of  the  service  of  the  writ.  A  passage  at  the 
end  of  the  judgment  (which  was  delivered  by 
Williams,  J.)  was  pressed  upon  us  to  show  that  the 
forfeiture  was  waived  in  the  present  oase  by  what  the 
landlord  had  done,  but,  in  my  judgment,  though  the 
passage  is  hard  to  understand,  it  does  not  decide  this, 
and  I  must  point  out  that  it  was  not  competent  for 
the  Court  of  Common  Pleas  to  overrule  the  Court  of 
King's  Bench,  and  it  is  not  correct  to  say  that  it  has 
done  so.  It  should  be  noted  that  in  Gotesworth  i. 
Spokes  the  distress  was  within  twenty-one  day*, 
which  is  not  so  in  the  present  case,  but  be  this  ai  it 
may,  in  my  judgment  the  case  leaves  that  of  Brewer 
v.  Eaton  untouched  upon  the  point  now  under  con- 
sideration. The  Court  of  King's  Bench  pat  the  true 
construction  upon  the  section,  which  has  apparently 
been  acted  upon  for  over  100    years,   and  as  the 

Slaintiff  has  fulfilled  the  requirements  of  section  210, 
e  is  entitled  to  judgment,  and  this  appeal  most  be 
allowed  and  judgment  given  for  the  plaintu%  with 
costs  here  and  below. 

Lord  Esheb,  M.B.— I  agree  with  the  judgment! 
which  have  been  read.  In  my  view  the  old  common 
law  has  not  been  altered,  and  receiving  rent  after  a 
forfeiture  has  accrued  is,  at  common  law,  a  waiver  of 
the  forfeiture.  But  the  statute  has  given  a  new  and 
independent  right  to  the  landlord,  which  right  enuuea 
him  to  act  as  he  did  in  this  case. 

Appeal  allowed. 

Solicitor  for  plaintiff,  A.  J.  Thomas. 

Solicitor  for  the  defendant,  A.  N.  Walker. 


*} 


July* 


Prom  Q.  B.  Div. 

(Lord  Esher,  M.R.,  and  Kay, 

and  A.  L.  Smith,  L.J  J.) 

Sabson  v.  Roberts,  (a.) 

Landlord  and  tenant — Furnished  lodgings — Agreemffi 

to   let— Implied  promise — Fitness  for    occvpatu*- 

Sanitary  condition. 

In  an  agreement  to  let  furnished  lodgings  and  b 
supply  ordinary  household  attendance  there  is  no  im- 
plied promise  that  the  lodgings  shall  be  in  a  sanitary  am- 
dition  throughout  the  period  for  which  they  are  Id. 

Appeal  from  a  judgment  of  Mr.  Commissioner 
Chalmers  at  Chester  Assizes. 

The  defendant  let  some  rooms  in  his  house  as  fur- 
nished lodgings  to  the  plaintiff  and  his  family.  ^ 
defendant  further  agreed  to  supply  the  plaintiff 
and  his  family  with  ordinary  household  attend- 
ance, and  to  allow  them  the  use  of  the  kitchen. 
While  the  plaintiff  and  his  family  were  staying  in  the 
house,  a  grandchild  of  the  defendant,  who  was  firing 
in  the  same  house,  became  ill  with  scarlet  fever.  The 
plaintiff  was  not  informed  of  this,  and  subsequently 
his  wife  and  one  of  his  children  were  found  to  be  suf- 
fering from  scarlet  fever. 

The  plaintiff  brought  this  action  against  the 
defendant  in  respect  of  the  breach  of  an  implied 
promise  that  the  lodgings  were  at  the  time  of  the 
letting,  and  would  be  during  the  period  for  wfcfcb 
they  were  let,  fit  for  habitation,  and  he  sought  to 


(a.)  Reported  by  F.  G.  Bucksb,  Esq.,  Barrister- 
at-Law. 
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recover  by  way  of  damages  the  expense  he  had  in- 
enmd  in  consequence  of  such  breach.  At  the  trial 
the  jury  found  that  the  lodgings  were  healthy  at  the 
time  of  the  letting,  but  were  not  healthy  during  the 
time  of  occupancy ;  that  the  defendant  did  not 
inform  the  plaintiff  of  the  fact  that  there  was  an 
infectious  disease  in  the  house ;  and  that  the  plain- 
tiffs wife  and  child  contracted  scarlet  fever  from  the 
defendant's  lodgings.  The  learned  commissioner  gave 
judgment  for  the  plaintiff. 
The  defendant  appealed. 

Marshall  Q.C.,  and  W.  B.  Yates,  for  the  de- 
fendant. 

E.  Honoratus  Lloyd,  for  the  plaintiff.— The  fol- 
lowing cases  were  cited: — Smith  v.  Marrable,  11  M. 
&  W.  5;  Wilson  v.  Finch  Hatton,  25  W.  XL  537.  2 
Ex,  D.  836;  Holder  v.  Soulby,  8  W.  B.  438,  8  G.  B. 
K.  a  254;  Ward  v.  Hobbs,  27  W.  B.  114,  4  App. 
Gas.  13. 

Lord  EflHEB,  M.B. — In  this  case  we  are  asked  to 
read  into  a  contract  to  let  furnished  lodgings  an 
implied  condition  imposing  on  the  landlord  a  duty 
which  was  not  in  fact  stipulated  for  in  the  agree- 
ment between  the  parties.  The  judge  at  the  trial 
said  that  he  would  imply  such  a  condition  into  the 
contract,  because  it  was  reasonable  that  it  should  be 
there.  The  only  ground,  however,  on  which  a  condi- 
tion can  be  introduced  by  implication  into  a  contract, 
is  that  such  a  condition  must  have  been  present  to 
the  minds  of  both  the  parties,  at  the  time  when  they 
entered  into  the  contract,  as  being  a  condition  which 
was  necessary  to  the  carrying  out  of  the  contract. 
Was  this  so  in  the  present  case  P  It  is  said  that  the 
mere  existence  of  the  relationship  of  landlord  and 
tenant  was  enough  to  give  rise  by  implication  to  a 
condition  that  the  premises  were  sanitary  at  the 
begnnring  of  the  tenancy,  and  would  continue  to  be 
so  throughout  the  tenancy,  thereby  giving  the  tenant 
a  right,  in  case  they  proved  to  be  insanitary,  to 
rescind  the  contract  and  go  out.  There  is  no  ground 
for  implying  such  a  condition  from  the  mere  relation 
of  landlord  and  tenant.  Then  it  is  said  that  if  such 
a  condition  does  not  arise  from  the  mere  relation,  it 
at  any  rate  arises  from  such  an  agreement  as  was 
entered  into  by  the  parties  in  this  case.  The  landlord 
had  agreed  to  attend  on  the  plaintiff  and  his  family 
while  they  were  staying  in  his  house,  and  to  do 
various  household  services  for  them.  But  it  is  impos- 
sible to  get  out  of  these  stipulations  an  implied  cove- 
nant that  the  house  was  and  would  continue  to  be 
anitary.  In  my  opinion  the  judgment  is  wrong, 
md  the  appeal  must  be  allowed. 

Eat,  lu J. — The  oases  which  have  been  cited  show 
hat  in  the  case  of  an  agreement  to  let  furnished 
odgings  there  is  an  implied  condition  that  the 
odgings  are  at  the  time  in  a  reasonably  fit  condition 
or  the  purpose  for  which  they  are  hired.  But  to 
any  that  rule  further  and  extend  it  bo  as  to  imply 
.  warranty  that  the  lodgings  shall  remain  in  that 
ondition  throughout  the  occupancy    seems  to  me 

0  be  contrary  to  the  cases  and  most  unreasonable, 
t  is  to  be  noticed  that  the  rule  as  it  exists  at  present 

1  quite  an  artificial  rule,  inasmuch  as  it  does  not 
pply  to  unfurnished  lodgings.  I  am  not  inclined  to 
Eftend  it  further  than  it  has  already  been  laid  down 
I  Smith  v.  Marrable  and  Wilson  v.  Finch  Hatton.  It 
As  contended  by  the  plaintiff  that  there  was  a  duty 
i  the  part  of  the  defendant  to  communicate  to  him 
n  fact  that  scarlet  fever  had  broken  out  in  the  house. 
pt  from  what  did  such  duty  arise  ?  It  is  clear  that 
i  could  not  arise  from  the  mere  relation  of  landlord 
ad  tenant.  The  landlord  might  have  been  away 
fering  the  tenant's  occupancy,  and  have  been  quite 


ignorant  of  the  fact  that  there  was  scarlet  fever  in 
die  house.  The  plaintiff,  however,  gave  up  that  point 
and  relied  on  the  fact  that  in  this  case  the  landlord 
agreed  to  supply  him  with  household  attendance. 
But  we  cannot  imply  from  the  combination  of  the 
agreement  to  let  the  lodgings  and  the  agreement  to 
supply  attendance  such  a  duty  or  condition  as  the 
plaintiff  seeks  to  establish. 

A.  L.  Smith,  L.J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the    plaintiff,    Bel/rage  &   Co.,  for 
Chamberlain  <k  Johnson,  Llandudno. 

Solicitors  for  the  defendant,  Bowcliffes,  Rawle  <fe  Co., 
for  Griffith  &  AUard,  Llanrwst. 


July  8. 


Prom  Q.  B.  Div. 

(Lord  Bsher,  M.B.,  and  Kay  j 

and  A.  L.  Smith,  L.JJ.) 

Montgomery  v.  Foy,  Morgan,  &  Co.  (a.) 

Practice — Parties — Joinder  of  defendants — Shipowner — 
Freight — Declaration  of  lien — Action  against  con- 
signees —  Joinder  of  shippers  —  Counter-claim  — 
B.  S.  C.,  ord.  16,  r.  11— Merchant  Shipping  Act,  1804 
(57  <fc  58  Vict.  c.  60),  ss.  493-496. 

The  owners  of  a  cargo  of  timber  shipped  it  under  a 
bill  of  lading  for  consignment  to  agents  for  sale.  The 
shipowner  warehoused  the  cargo  with  a  dock  company 
under  the  provisions  of  the  Merchant  Shipping  Act, 
1894,  with  a  notice  that  it  was  to  remain  subject  to  a  lien 
for  freight.  The  consignees  deposited  the  amount  of 
freight  claimed  with  the  dock  company,  with  a  notice  to 
retain  it.  The  shipowner  brought  an  action  against  the 
consignees  claiming  a  declaration  that  he  was  entitled  to 
a  lien  on  the  sum  so  deposited  and  an  order  that  it  should 
be  paid  to  him.  The  shippers  were  desirous  of  making  a 
claim  against  the  shipowner  for  damage  to  the  cargo  and 
for  short  delivery.  The  defendants  {the  consignees)  and 
the  shippers  joined  in  an  application  that  the  shippers 
might  be  added  as  defendants  under  ord.  16,  r.  11. 

Held,  that  the  shippers  might  be  added  as  defendants. 

Appeal  from  an  order  made  by  Mathew,  J.,  under 
ord.  16,  r.  11. 

The  plaintiff  was  a  shipowner,  and  by  a  bill  of 
lading  made  between  him  and  the  British  Saw  Mills 
Go.  a  cargo  of  timber  was  shipped  on  board  his  ship 
in  British  Columbia  for  carriage  to  London.  The 
British  Saw  Mills  Co.,  who  were  the  owners  of  the 
goods,  endorsed  the  bill  of  lading  to  the  defendants, 
who  were  their  agents  for  the  sale  of  timber  in  this 
country.  On  the  arrival  of  the  ship  in  the  port  of 
London  the  plaintiff  landed  the  cargo  and  placed  it 
in  the  oustody  of  the  Surrey  Commercial  Docks  Co. 
under  section  493  of  the  Merchant  Shipping  Aot, 
1894,  and  at  the  same  time  gave  a  notice,  under 
section  494,  that  it  was  to  remain  subject  to  a  lien  for 
£276  9s.  7d.  for  freight.  The  defendants  paid  this 
sum  by  way  of  deposit  to  the  dock  company,  undez 
section  495,  and  gave  them  a  notice,  under  section 
496,  to  retain  it  and  not  to  pay  it  to  the  shipowner, 
stating  that  they  did  not  admit  any  sum  to  be  so 
payable.  The  plaintiff  brought  this  action  claiming 
a  declaration  that  he  was  entitled  to  a  lien  on  the  sum 
so  deposited  by  the  defendants  and  an  order  that  it 
should  be  paid  to  him. 

The  defendants  and  the  British  Saw  Mills  Co.  made 
an  application  at  chambers  under  ord.  16,  r.  11,  for  an 

(a.)  Reported  by  F.  G.  BtJOKBR,  Esq.,  Barrister- 
at-Law, 
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order  that  the  company  should  be  substituted  or 
added  as  defendants,  on  the  ground  that  the  cargo 
was  their  property,  that  the  sum  of  £276  9s.  7d.  was 
paid  by  the  defendants  to  the  dock  company  as  their 
agents,  and  that  they  desired  to  be  made  defendants 
to  the  action  for  the  purpose  of  raising  a  counter- 
claim for  damage  to  the  cargo  and  for  short 
delivery. 

Matthew,  J.,  made  an  order  that  the  British  Saw 
Mills  Go.  should  be  added  as  defendants. 

The  plaintiff  appealed. 

H.  Boyd,  for  the  appellant. — The  learned  judge  had 
no  jurisdiction  to  make  this  order.  If  he  had  juris- 
diction he  exercised  his  discretion  wrongly.  The 
question  which  it  is  sought  to  raise  in  the  proposed 
counter-claim  is  not  a  question  involved  in  the  cause 
or  matter.  Neither  is  there  power  to  add  a  person 
as  defendant  merely  for  the  purpose  of  enabling  him 
to  bring  a  counter-claim  against  the  plaintiff. 

He  cited  North  v.  Beazley,  25  W.  B.  320,  2  0.  P.  D. 
80;  Moaer  v.  Marsden,  40  W.  B.  520,  [1892]  1  Oh. 
487;  Smurthwaite  v.  Hannay,  ante,  p.  113,  [1894] 
A.  0.  494;  White  db  Co.  v.  Furness,  WUhy,  &  Co., 
[1895]  A.  a  40. 

Leek,  for  the  respondents,  was  not  called  upon  to 
argue. 

Lord  Esheb,  M.B. — In  this  case  there  was  one 
contract,  and  one  contract  only — viz.,  a  contract  of 
affreightment  contained  in  a  bill  of  lading  made 
between  the  British  Saw  Mills  Co.  and  the  plaintiff. 
The  British  Saw  Mills  Go.  were  the  shippers  and  the 
real  owners  of  the  goods,  and  they  were  the  people 
who  would  eventually  have  to  pay  the  freight.  The 
defendants  were  mentioned  in  the  contract  as  con- 
signees, but  they  did  not  themselves  make  the 
contract ;  they  could,  therefore,  only  be  made  liable  for 
freight  as  consignees,  and  they  could  only  be  made 
so  liable  in  a  particular  way.  The  plaintiff  cannot 
make  out  his  case  against  them  except  by  relying  on 
his  lien.  The  goods  having  been  warehoused  under 
the  Merchant  Shipping  Act,  and  a  sum  of  money 
deposited  with  the  warehouseman  in  respect  of  the 
freight,  the  shipowner  has  to  brin£  his  action  against 
the  consignees  in  this  form — viz.,  by  claiming  a 
declaration  that  his  lien  is  good  as  against  the 
consignees.  If  he  obtains  such  a  declaration,  he  at 
the  same  time  obtains  an  order  that  the  money  shall 
be  paid  out  by  the  warehouseman  to  him.  Here  the 
plaintiff  has  brought  such  an  action  against  the 
consignees.  It  is  clear  that  in  this  action  the 
consignees  cannot  raise  a  set-off  or  oounter-olaim  in 
respect  of  short  delivery.  That  is  a  matter  in  which 
the  shippers,  the  real  principals  of  the  consignees,  are 

*  concerned,  and  if  they  are  left  out  of  the  action,  there 
is  no  defence,  and  the  warehouseman  must  pay  the 
money  to  the  shipowner.  The  freight,  however, 
must  in  the  end  come  out  of  the  shippers'  pockets,  and 
it  is  open  to  them  to  bring  an  action  in  the  nature  of 
a  counter-claim  against  the  shipowner  for  damages  for 
short  delivery.  If  they  were  to  bring  a  separate 
action  for  that  purpose,  and  that  action  were  tried  on 
the  same  day  as  the  original  action,  the  court  might 
certainly  say  that  the  one  claim  should  be  set  off 
against  the  other,  and  the  question  now  is,  whether 
the  court  may  not,  for  the  purpose  of  preventing  the 
unnecessary  expense  of  having  two  separate  actions, 
order  the  shippers  to  be  added  as  defendants  to  tbe 
original  action,  so  that  the  whole  matter  may  be  settled 
under  one  writ  and  with  one  trial. 

By  ord.  16,  r.  11,  the  court  has  power  to  make  an 
order  that  "  the  names  of  any  parties,  whether 
plaintiffs  or  defendants,  who  ought  to  have  been 
joined,  or  whose  presence  before  the  court  may  be 

necessary  in  order  to  enable  the  court  effectually  and 


completely  to  adjudicate  upon  and  settle  all  the 
questions  involved  in  the  cause  or  matter,  be  added." 
Mere  there  is  one  matter  before  the  court — viz.,  the 
contract  of  affreightment,  and  the  disputes  which  have 
arisen  with  regard  to  that  matter  are  disputes 
between  the  plaintiff  and  the  defendants  ana  die 
persons  who  are  sought  to  be  added  as  defendants. 
I  am  of  opinion  that  the  words  of  the  rule  are  large 
enough  to  admit  the  joinder  of  the  shippers  as 
defendants  to  this  action ;  for  it  seems  to  me  that  the 
question  which  has  arisen  between  them  and  the 
plaintiff  is  a  question  involved  in  the  cause  or  matter 
within  the  meaning  of  the  rule,  the  only  question  in 
dispute  really  being  what  is  theplainthTs  right  under 
this  contract  of  affreightment.  When  the  shippers  hate 
been  added  as  defendants,  the  case  will  stand  thus : 
the  plaintiff  will  be  entitled  to  judgment  against 
the  first  defendants  for  a  declaration  of  lien,  and  the 
second  defendants  will  be  entitled  to  judgment  on 
their  counter-claim  if  they  succeed  in  establishing  it; 
and  the  result  will  be  that  the  warehouseman  wul 
be  ordered  to  pay  over  to  the  plaintiff  the  difference 
between  the  sum  deposited  and  the  amount  of 
damages  so  recovered  on  the  counter-claim.  I  am 
of  opinion  that  this  case  is  not  governed  by  any  of 
the  authorities  which  have  been  cited.  The  appeal 
must,  therefore,  be  dismissed. 

Kay  and  A.  L.  Smith,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  W.  A.  Crump  <fc  Son. 

Solicitors  for  the  respondents,  Lowless  <fc  Co. 


•1 


Jane  26. 


From  Chan.  Div. 
(Iindley,  Lopes, 
and  Bigby,  L.JJ.' 
Baeblein  &  Co.  v.  Chartered  Bank  of  Isdia, 

London,  and  China,  (a.) 
Practice— Court    established  for    trial  of  commercial 
causes  —  Rules  of  evidence — Transfer  —  Judicabirt 
Act,  1894,  s.  3. 

The  court  established  for  the  trial  of  commercial  cawm 
has  no  greater  power  than  any  other  court  to  ditpen* 
with  the  technical  rules  of  evidence.  All  its  powers  on 
derived  under  the  Supreme  Court  of  Judicature  [Prv 
cedure)  Act,  1894,  ana  the  rules  made  thereunder. 

The  circumstances  under  which  the  court  wiU  order  tt* 
transfer  of  an  action  commenced  in  the  Chancery  Divisitm 
to  the  Queen's  Bench  Division  for  trial,  considered. 

This  was  an  appeal  of  the  plaintiffs  from  a  ref naal 
of  Eekewich,  J.,  to  order  the  transfer  of  the  action, 
which  had  been  commenced  in  the  Chancery  Division, 
to  the  Queen's  Bench  Division,  so  that  it  might  be 
tried  in  the  Commercial  Court  by  Mathew,  J.  TV 
action  was  commenced  in  1892,  long  before  tte  Com- 
mercial Court  had  been  established. 

On  the  8th  of  May,  1894,  a  summons  was  taken  oat 
by  the  plaintiffs  asking  that  the  action  might  be 
transferred  to  the  Queen's  Bench  Division,  the  object 
being  that  the  case  might  be  tried  in  the  special  court 
for  the  trial  of  commercial  cases,  over  which  Mathev, 
J.,  had  been  selected  to  preside.  It  was  alleged  that 
the  case  related  to  complicated  commercial  trans- 
actions, with  which  a  judge  who  was  speciall)  skilled 
in  such  matters  would  be  able  to  deal  more  effectively, 
expeditiously,  and  economically  than  any  other  judge, 
and  that  the  case  was  pre-eminently  one  of  the  cOm 

(a.)  Beported  by  W.  Shallckoss  Ooddabd,  Esq., 
Barrister-at-Law. 
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for  the  trial  of  which  the  Commercial  Court  was 
established.  It  was  also  suggested  that,  under  the 
regulations  which  had  been  made,  that  court  had 
larger  powers  of  dispensing  with  the  technical  rules 
of  evidence  than  any  other  court. 

The  defendants  opposed  the  application  on  the 
ground  that,  as  intricate  auestions  of  account  would 
have  to  be  considered,  tne  Chancery  Division  was 
the  proper  tribunal  for  the  trial  of  such  an  action. 

Kekewich,  J.,  refused  the  application,  and  made 
the  costs  of  that  application  the  defendants*  in  any 
event.    He  also  refused  leave  to  appeal. 

The  Court  of  Appeal,  however,  gave  leave  to 
appeal. 

Sir  Richard  Webster,  Q.C.,  and  T.  M.  Whitehouse, 
for  the  appellants. 

R.  M.  Bray  and  W.  D.  Rawlins,  for  the  re- 
spondents. 

LnrcxLBY,  L.  J. — The  case  is  one  of  very  consider- 
able importance,  and  I  am  not  sorry  after  this 
discussion  that  we  gave  leave  to'appeal,  in  order  that 
we  might  consider  the  principles  upon  which  cases 
of  this  kind  should  be  transferred  from  one  division 
to  another. 

In  the  first  place,  I  hope  that  nothing  I  may  say 
will  be  supposed  to  be  based  upon  the  superiority  of 
one  judge  over  another.  It  is  not  a  question  between 
judges  at  all.  The  question  we  have  to  consider  is 
how  this  case — the  nature  of  which  I  will  allude  to 
presently—can  be  tried  in  the  cheapest  and  best  way 
for  both  parties.  That  is  the  only  question  we  have 
to  consider. 

With  respect  to  the  Commercial  Court,  there  is  no 
Act  of  Parliament  applicable  to  that  court  The 
Commercial  Court  is  merely  for  convenience  in  the 
disposal  of  business.  The  Commercial  Court  has  no 
more  power  to  dispense  with  evidence  or  to  depart 
from  the  administration  of  the  law  in  the  ordinary 
way  than  any  other  court  or  judge.  Whatever  other 
power  it  has  depends  entirely  upon  the  Supreme 
Court  of  Judicature  (Procedure)  Act,  1894,  and 
the  rules  which  have  been  made  under  one  of  the 
sections  of  that  Act  of  Parliament.  The  important 
section  in  the  Act  is  section  3  (it  has  nothing  to  do 
with  the  Commercial  Court  especially) :  "  It  is  hereby 
declared  that  the  power  to  make  rules  conferred  by 
the  Judicature  Acts,  1873  to  1891 " — that  means  on 
the  Bole  Committee — "  includes  power  to  make  rules 
for  regulating  the  means  by  which  particular  facts 
may  be  proved  and  the  mode  in  which  evidence 
thereof  may  be  given."  Then  comes  this :  "  (a)  On 
any  application  in  any  matter  or  proceeding  relating 
to  the  distribution  of  any  fund  or  property,  whether 
in  court  or  not;  and  (o)  on  any  application  upon 
summons  for  directions  pursuant  to  such  rules." 
Under  the  power  given  to  the  Bule  Committee  by 
hat  Act  of  Parliament,  certain  rules  have  been 
promulgated)  which  are  to  be  found,  or  some  of  them 
it  all  events,  in  the  "  Annual  Practice,"  (1895)  at  pp. 
102  and  603.  They  are  rules  relating  to  summonses 
or  directions.  Summonses  for  directions  may  be 
aken  oat  before  any  judge  of  the  High  Court 
Enerenpon  rule  7  of  order  30  is  specially  made  under 
he  power  to  which  I  have  first  referred.  It  provides 
s  follows:  "On  the  hearing  of  a  summons" — that 
L  a  summons  for  directions — "the  court  or  judge  " — 
Eat  is,  any  judge  of  the  High  Court  or  any  divisional 
jjort — "  may  order  that  evidence  of  any  particular 
let,  to  be  specified  in  the  order,  shall  be  given  by 
btement  on  oath  of  information  and  belief,  or  by 
jiodiiotioii  of  documents  or  [entries  in  books  or  by 
jgries  of  documents  or  entries  or  otherwise  as  the 
lurt  or  a  judge  may  direct." 
The  object  of  that  is  obviously  to  dispense  with  the 


technical  rules  of  evidence  in  those  cases  in  which 
such  dispensation  has  been  authorized  by  the  Judica- 
ture Act,  1894,  and  that  is  all.  The  regulations 
which  have  been  referred  to  and  are  before  us,  which 
have  been  issued  with  reference  to  the  Commercial 
Court,  are  nothing  more  than  expressions  of  what  is 
to  be  adopted  and  understood  by  the  practitioners  in 
that  court ;  but  they  do  not  go  a  bit  further  than  the 
rule  which  I  have  mentioned.  It  is  very  true  that 
rule  6  of  these  commercial  regulations,  as  I  will  call 
them,  is  a  little  differently  worded,  because  it  runs 
thus :  "  Application  may  be  made  to  such  judge  " — 
that  is,  the  judge  of  the  Commercial  Court — "  under 
the  provisions  of  the  Judicature  Act,  1894,  and  the 
rules  thereunder."  Then  the  words  ''or  by  con- 
sent" are  put  in.  There  is  no  magic  in  that ;  you 
can  always  dispense  with  the  technical  rules  of 
evidence  by  consent,  and  it  has  been  constantly  done. 
Then  rule  6  continues  thus:  "to  dispense  with  the 
technical  rules  of  evidence  for  the  avoidance  of 
expense  and  delay  which  might  arise  from  com- 
missions to  take  evidence  and  otherwise."  That  does 
not  in  the  least  increase  the  power  of  the  judge  of 
the  Commercial  Oourt  to  do  that  which  another 
judge  of  the  High  Court  cannot  do.  They  can  all  do 
precisely  the  same  thing  under  the  power  conferred 
by  the  Judicature  Act,  1894,  and  the  rules,  and,  of 
course,  by  consent,  evidence  can  be  taken  without 
technicality. 

Having  made  these  preliminary  remarks,  the  real 
question  which  we  have  to  consider  in  this  case 
is,  what  is  the  best  method,  having  regard  to  the 
new  practice  which  has  sprung  up  quite  lately,  of 
trying  a  case  like  this?  Now,  certainly,  I  am  not 
prepared  to  say  that  every  commercial  cause  ought 
to  be  transferred  from  the  Chancery  Division 
to  the  Queen's  Bench  Division  of  the  High  Court. 
If  you  can  find  a  particular  case  in  which  you  are 
satisfied  that  peculiar  knowledge  or  habitual  practice 
in  commercial  matters  and  dealing  with  commercial 
documents  and  correspondence  between  commercial 
men  will  greatly  facilitate  the  trial  of  that  particular 
case,  that  is  a  reason  for  it.  But  to  say  that  because 
a  case  relates  to  a  bill  of  lading  or  stoppage  in 
transitu  it  ought,  therefore,  to  go  to  the  Commercial 
Court  and  be  transferred  from  the  Chancery  Division 
of  the  High  Court,  is  to  say  that  which  cannot  be 
supported  for  a  moment.  [His  lordship  then  stated 
why  he  considered  this  particular  case  should  be 
transferred,  and  continued : — ]  It  is  not  because  it  is 
a  commercial  cause,  but  because  of  the  special  features 
of  this  particular  case,  that  I  think  this  is  a  proper 
case  to  be  transferred  to  the  Queen's  Bench  Division. 
Of  course,  the  consents  of  the  two  presidents  of  the 
two  divisions  will  have  to  be  obtained  in  the  usual 
way. 

Lopes,  L.  J. — It  is  to  be  recollected  that  at  the  time 
this  action  was  brought  no  commercial  court  was  in 
existence,  and  I  am  strongly  inclined  myself  to  think 
that  if  the  commercial  court  had  been  in  existence  at 
the  time  this  action  was  brought,  the  plaintiffs  would 
originally  have  brought  this  action  in  that  court, 

I  wish  to  say  that  in  determining  this  matter  as  we 
cfo  determine  it,  I  cannot  consider  for  one  moment 
that  it  is  any  question  between  the  personality  of 
judges.  Everyone  must  know  that  there  are  some 
judges  who  are  more  conversant  with  certain 
branches  of  the  law  than  they  are  with  others.  Take, 
for  instance,  patent  law ;  there  are  judges  who  are 
specially  conversant  with  that.  Take  company  law, 
take  real  property  law,  and  others  which  could  be 
mentioned.  That  is  not  really  a  matter  which  comes 
at  all  into  this  case.  The  real  question  to  be  decided 
here  is,  where  can  this  cause  be  effectively,  most 
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quickly,  and  at  least  expense,  tried?    That  is  the 
material  question  whioh  we  have  to  oonsider. 

I  quite  agree  with  what  has  been  said  by  Lindley, 
L. J.,  with  reference  to  paragraph  6  in  the  rules  with 
regard  to  the  trials  of  commercial  causes.  Paragraph 
6  is  this :  [His  lordship  read  it,  and  continued :-— ] 
That  is  not  applicable  in  any  special  way  to  any  one 
court  more  than  to  another.  It  is  to  be  observed 
that  the  application  is  to  be  made  "  under  the  pro- 
visions of  the  Judicature  Act,  1894,  and  the  rules 
thereunder,"  and  if  the  application  in  any  way  is  out- 
side the  Act  or  those  rules,  I  think  it  would  be  ultra 
vires.  Every  judge  of  the  High  Court  has  the  same 
and  similar  powers,  having  regard  to  the  dispensing 
with  technical  evidence,  and  so  on. 

We  have  now  a  oommeroial  court  established,  and 
the  learned  judge  who  has  been  selected  to  preside  in 
that  court  has  been  selected  I  presume  (and  there  is 
no  doubt)  because  he  has  special  knowledge  with 
regard  to  oommeroial  causes. 

Now  what  is  this  cause  P  I  will  not  refer  again  to 
these  rules  with  regard  to  commercial  causes,  because 
it  is  admitted  I  think  on  both  sides  that  this  is  essen- 
tially a  oommeroial  cause.  Mr.  Bray  says  that  this 
court  was  only  established  for  the  purpose  of  trying 
short  commercial  causes.  The  phrase  he  used  was,  I 
think,  that  they  oould  be  "  roughly  and  readily 
disposed  of  '*  in  that  court,  I  do  not  agree  with  that 
at  all.  I  think  it  was  established  not  only  for  trying 
causes  that  oould  be  quickly  disposed  of — 1  do  not  use 
the  words  "  roughly  and  readily  "—-but  that  it  was 
established  especially  to  try  all  difficult  oommeroial 
cases— oases  which  might  take  a  long  time  to  try 
elsewhere,  and  cases  that  require  special  knowledge 
for  their  proper  determination. 

I  do  not  for  a  moment  say  it  would  be  right  that 
every  cause  that  might  be  called  a  commercial  cause 
should  be  transferred  from  the  Chancery  Division 
into  the  Queen's  Bench  Division  for  the  purpose  of 
having  it  decided  there.  Every  cause  must  be 
regarded,  when  an  application  of  this  kind  is  made,  in 
respect  of  its  particular  features  and  its  particular 
elements,  and  in  each  case  it  is  for  the  court  to  deter- 
mine whether  or  not  in  their  opinion  it  would  be 
more  effectively,  more  quickly,  and  at  less  expense, 
tried  in  the  Commercial  Court  than  elsewhere. 
Directly  the  court  is  able  to  arrive  at  the  conclusion 
that  it  will  in  their  opinion  be  so  tried  in  the  Com- 
mercial Court,  then  I  think  the  court  ought  to  exercise 
the  discretion  reposed  in  it  and  direct  the  cause  to  be 
transferred  to  the  Queen's  Bench  Division  for  the 
purpose  of  application  being  made  to  the  judge  of 
the  Commercial  Court,  for  the  cause  to  be  tried  before 
him.  I  again  say  here  we  have  a  judge  in  the  Com- 
mercial Court  who  is  specially  conversant  with  that 
particular  kind  of  business  and  the  particular  kind 
of  issues  that  are  raised  in  this  action,  and  I  am  of 
opinion  we  ought  to  reverse  the  decision  of  Keke- 
wich,  J.,  and  to  hold  that  the  transfer  should  take 
place. 

Eigby,  L.  J. — I  am  of  the  same  opinion.  In  the 
general  principles  that  have  been  enunciated  by  the 
Lords  Justices  I  entirely  agree. 

With  respect  to  this  particular  case  (and  it  must  be 
always  in  respect  of  the  particular  case  that  the 
decision  is  arrived  at)  it  appears  to  me  so  far  as  I  can 
get  an  insight  into  the  case,  which  is  not  quite  so 
complete  as  that  of  Lindley,  L.J.,  who  has  heard  of 
this  matter  before,  it  appears  to  me  there  are  compli- 
cations and  great  complications.  If  those  were  com- 
plications of  matters  of  account  and  so  on  I  should  be 
disposed  to  think  the  Chanoery  Division  would  be  a 
better  tribunal  for  unravelling  them  than  the  Com- 
mercial Court.  But  it  seems  to  me  that  the  complica- 


tion arises  from  a  series  of  arrangements,  not  very 
perfectly  understood  it  may  be  by  the  parties  them- 
selves, when  they  were  entered  into.  Some  of  them 
were  found  to  be  unworkable,  and  had  to  he  snpnk- 
mented.  There  are  other  questions  of  that  kind  m 
which  the  great  probability  arises  that  on  any  appli- 
cations for  directions  the  judge  of  the  Commercial 
Court  may  be  in  a  position  to  unravel  them  hinueki, 
then  and  there,  or  to  put  matters  in  a  course  for 
very  early  determination.  I  think  that  is  the  gnat 
probability,  and  on  that  ground  I  think  it  desirable 
that  this  particular  case  should  be  sent  to  the  Qaeeo'i 
Benoh  Division,  in  order  that  the  commercial  judge, 
or  the  judge  for  the  trial  of  commercial  causes,  may 
have  the  opportunity  of  taking  seisin  of  it. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Romer  &  Haskm,  for 
Farrer,  Morgan,  &  Co.,  Manchester. 

Solicitors  for  the  respondents,  Clarke,  RavUnt,  & 
Co. 


June  24, 25. 


From  Chan.  Div. 

(Lindley,  Lopes,  and 

Eigby,  L.JJ.) 

Soott  v.  Alvabez  (No.  2).   (o.) 
Vendor  and  purchaser — Condition  restricting  objection 

to  title— Specific  performance— Bad    holding  <t&- 

Deposit — Eight  to  return  of. 

The  plaintiff  offered  for  sale  by  auction  a  leatAM 
house  which  was  purchased  by  the  defendant.  0«  of 
the  conditions  of  sale  provided  that  the  purchaser  thesli 
make  no  objection  or  requisition  as  to  the  title  between  Hi 
date  of  an  under-lease  and  the  date  of  an  assignrnaHf 
that  under-lease,  but  should  assume  that  the  assignmad 
vested  in  the  assignee  a  good  title  for  the  residue  of  tkt 
term* 

The  defendant  discovered  that,  owing  to  a  bread  q 
trust  and  the  fraudulent  concealment  of  a  will  durisi 
the  period  covered  by  the  condition,  the  tide  offend^ 
the  plaintiff  was  positively  bad  even  as  a  holding  fife- 
He  therefore  refused  to  complete. 

The  plaintiff  brought  an  action  for  specific  perform* 
ance,  and  the  defendant  counter-claimed  for  a  retonq 
the  deposit  which  he  had  paid. 

Held,  that  the  plaintiff  was  not  entitled  to  sptq? 
performance;  and  that  the  defendant  was  not  entities'* 
a  return  of  the  deposit. 

The  plaintiff,  fiobina  Scott,  was  the  second  mort- 
gagee of  a  leasehold  house,  No.  47,  Bectory-eqoart, 
Mile  End-road,  which  was  held  for  a  term  of  nmetf- 
nine  years  from  the  25th  of  March,  1865. 

The  property  was  put  up  for  sale  by  auction  br  the 
plaintiff,  who  purported  to  sell  an  undeneafi 
granted  in  1867  of  the  term,  less  twenty-ca* 
days. 

Condition  6  provided  that  " the  purchaser  **B°S 
furnished  with  an  abstract  of  the  underlease  daW 
the  25th  of  June,  1867,  and  made  between iMaA 
Bean  of  the  one  part,  and  Mary  Ann  King,  widow 
(since  deceased),  of  the  other  part,  under  which  the 
property  is  held,  and  of  an  assignment  of  such  under* 
lease,  dated  the  11th  day  of  August,  1891,  and  ■** 
between  John  Bardu  Batchelor,  of  the  one  parti  sod 
Harry  Banks  and  Sarah  Jane  Banks,  his  win,  of  the  • 
other  part  and  the  subsequent  title,  and  shall  set 
make  any  objection  or  requisition  in  respect  of  thf 
intermediate  title  to  the  premises  between  thegras*- 


(a.)  Reported  by  Arnold  Glovkr,  Beq.,  Barrister- 
at-Law. 
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ing  of  the  lease  and  the  execution  of  the  said  assign- 
ment, notwithstanding  any  recital  of  or  reference  to 
gooh  title  contained  in  the  assignment  or  any  sub- 
sequent document  of  title,  but  shall  assume  that  the 
laid  assignment  vested  in  the  assignee  a  good  title 
for  the  residue  of  the  said  term." 

Condition  9  provided  that  "  The  vendor,  being  a 
mortgagee  selling  under  a  power,  shall  not  be 
required  to  enter  into  any  covenant  or  undertaking, 
except  the  usual  express  or  statutory  implied  cove- 
nant that  she  had  not  incumbered,  and  the  mortga- 
ri  shall  not  be  required  to  join  in  any  assurance 
the  purpose." 
An  abstract  of  title  having  been  furnished  in 
accordance  with  the  contract,  objections  were  raised 
by  the  purchaser  which  ultimately  led  to  the  issue  of 
a  summons  by  the  purchaser  under  the  Vendor  and 
Purchaser  Act,  1874,  asking  for  a  declaration  that 
the  title  was  not  such  as  the  purchaser  ought  to  be 
compelled  to  accept  and  for  the  consequent  relief. 
That  summons  was  heard  first  before  Kekewich,  J., 
and  subsequently  by  the  Court  of  Appeal,  who,  in 
reversing  the  decision  of  Kekewich,  J.,  dismissed  the 
purchaser's  summons  with  oosts. 

The  vendor  thereupon  commenced  this  action 
asking  for  specific  performance  of  the  contract.  The 
defendant  applied  for  and  obtained  from  Kekewich, 
J.,  leave  to  bring  an  action  of  review  by  way  of 
counterclaim  in  the  action,  notwithstanding  the  order 
of  the  Court  of  Appeal  on  the  vendor  and  purchaser 
summons,  on  the  ground  that  since  the  date  of  the 
said  order  the  defendant  had  discovered  certain  new 
fects  material  to  his  defence  in  the  action.  It 
appeared  that  the  defendant's  solicitor  had  since 
ascertained  that  Sarah  Jane  Banks,  who  had  as 
beneficial  owner  mortgaged  the  premises  to  the  ven- 
dor, was  a  trustee  of  the  property  for  other  persons 
who  were  now  about  to  claim  it,  and  that  she  had 
only  a  life  interest  in  one-third  of  the  property,  and 
had  in  fact  without  the  knowledge  of  the  benefici- 
aries fraudulently  mortgaged  the  property.  The 
defendant  counterolaimea  for  the  return  of  his 
deposit  and  costs  of  investigating  the  title. 

Kekewich,  J.,  dismissed  the  action  for  specific 
performance  without  costs,  and  on  the  counter-claim 
ordered  the  return  of  the  deposit  with  interest  at 
four  per  cent,  until  payment,  and  the  costs  of  and 
incidental  to  investigation  of  the  plaintiff's  title,  with 
the  oosts  of  the  counterclaim. 
The  vendor  appealed. 

FanveU,  Q.C.y  and  F.  T.  Duka,  for  the  appellant. 
— The  purchaser  is  bound  by  condition  6,  the  latter 
part  of  which,  "  notwithstanding  any  recital,  &c," 
does  not  restrict  the  earlier  part. 

They  referred  to  Corrcdl  v.  CatteU,  4M.&W.  735 ; 
Cattell  v.  Carroll,  3  Y.  &  C.  Exch.  413 ;  Duke  v.  Bar- 
nett,  2  Coll.  337 ;  Hume  v.  BenUey,  5  De  G.  &  Sm. 
520;  Best  v.  Hamand,  27  W.  B.  742,  12  Ch.  D.  1 ; 
Waddell  v.  Wolfe,  23  W.  B.  44,  L.  B.  9  a  B.  515 ; 
In  re  National  Provincial  Bank  and  Marsh,  43  W.  B. 
186,  [1895]  1  Ch.  190;  In  re  Huddersfield  Bank  and 
Lister,  43  W.  B.  567,  [1895]  2  Ch.  273. 

Renshaw,  Q.O.,  Byrne,  Q.C,  Ingpen,  and  F.  Russell, 
for  the  respondent. — Duke  v.  Barnett,  Hume  v.  Bent- 
ley,  and  Cattell  v.  CorraU  go  nearest  to  thrusting  a  bad 
title  on  the  purchaser,  but  they  are  very  special  cases. 
In  the  present  case  the  title  is  not  only  bad,  it  is  a 
lawsuit,  and  specific  performance  will  not  be  granted 
when  there  is  tne  certainty  of  a  lawsuit :  Pegler  v.  White, 
12  W.  B.  455,  33  Beav.  403.  [Lopes,  L.J.,  referred 
to  Harnett  v.  Baker,  23  W.  B.  559,  L.  B.  20  Eq.  50]. 
As  to  the  deposit,  it  is  inequitable  that  the  vendor 
ihould  be  allowed  to  retain  money  paid  on  the  footing 
of  a  good  title  when  there  is  no  title  at  all ;  and  the 


Court  of  Equity,  at  any  rate  since  the  Vendor  and 
Purchaser  Act,  has  jurisdiction  to  make  an  order  for 
the  return  of  the  deposit.  ("Lopes,  L.  J.,  referred  to 
GosbeU  v.  Archer,  2  Ad.  &  Ell  500.] 

Farwell,  Q.C.,  in  reply,  referred  to  Haywood  v.  Cope, 
6  W.  B.  301,  25  Beav.  140. 

Lutdley,  L.J. — This  is  an  appeal  by  a  plaintiff  in 
a  specific  performance  action  against  an  order  made 
by  Kekewich,  J.,  which  dismisses  the  action  without 
oosts,  and  also  goes  on  to  direct  the  plaintiff  to  repay 
to  the  purchaser  a  deposit  of  £30  with  interest,  and 
certain  costs  of  and  incidental  to  the  investigation  of 
theplaintifPs  title. 

The  question  arises  under  a  very  unfortunate 
litigation.  It  appears  that  a  small  leasehold  property 
was  put  up  for  sale,  and  was  described  in  attractive 
form  as  "a  small,  safe  investment,  arising  from  a 
certain  dwelling-house,"  held  for  a  term  of  99  years 
from  the  25th  of  March,  1865,  70}  years  unexpired, 
at  a  moderate  ground-rent  of  £5  a  year;  and  the 
defendant  has  bought  this  for  a  sum  of  £300 
odd,  and,  instead  of  finding  he  has  bought  "a 
small,  safe  investment,"  he  is  embarked  on  two  law- 
suits and  two  appeals,  and  is  threatened  with  more. 
So  much  for  the  small  safe  investment. 

Now.  upon  the  question  which  we  have  to  decide, 
some  of  the  conditions  of  sale  are  important.  The 
property  itself  was  leasehold,  and  it  was  held  under 
an  underlease,  and  condition  4  says  that  "  the  under- 
lease under  which  the  property  is  held  and  the 
counterpart  of  the  underlease  or  agreement  with  the 
tenant  or  oopies  thereof  will  be  produced  at  the  sale, 
and  may  be  inspected."  and  the  purchaser  shall  be 
deemed  to  have  full  notice  at  the  time  of  the  sale  of 
the  contents  thereof.  There  is  no  doubt  that  the 
property  sold  was  an  underlease.  There  is  no  attempt 
here  to  describe  this  small,  safe  investment  as  a  lease, 
and  to  compel  the  purchaser  to  take  an  underlease. 
It  is  described  as  an  underlease.  Then  condition  6 
is  the  most  important  of  all.  [His  lordship  read  the 
condition,  and  proceeded : — ]  It  is  to  be  observed 
that  there  is  clearly  something  like  twenty- four  years 
between  the  date  of  the  underlease  and  the  assign- 
ment of  the  11th  of  August,  1891,  and  with  respect  to 
that  interval  of  twenty-four  years  condition  6  says : 
[His  lordship  read  the  provision  as  to  this  in  condi- 
tion 6 ;  and  also  read  condition  9,  and  continued : — ] 

Now  it  appears  that  the  purchaser  took  objections 
to  this  title,  objections  applying  to  the  dealings  with 
this  property  between  the  25th  of  June,  1867,  and 
the  11th  of  August,  1891,  and  in  consequenoe  of  what 
the  purchaser  discovered,  he  refused  to  complete  the 
purchase.  Tben  a  summons  was  taken  out  under  the 
Vendor  and  Purchaser  Act  in  order  to  have  the  ob- 
jections adjudicated  upon,  and  that  came  first  before 
kekewich,  J.,  and  afterwards  before  the  Court  of  Ap- 
peal (see  [1895]  1  Ch.  596).  It  appeared  at  the  time 
to  the  Court  of  Appeal  that  the  purchaser  could  not 
establish  that  the  title  was  a  bad  one.  So  far  as 
appeared  from  the  materials  before  the  court  at  that 
stage,  the  court  came  to  the  conclusion  that,  although 
there  were  objections  to  the  title,  so  serious  that  a 
title  could  not  be  forced  on  the  purchaser  but  for 
this  condition,  yet  that,  having  regard  to  this  condi- 
tion a  good  title  was  made.  The  court  was  very 
careful  to  point  out  that  which  I  have  just  referred 
to,  that  it  did  not  appear  that  the  title  was  a  bad 
one.  On  the  contrary,  the  court  came  to  the  con- 
clusion that  the  title  appeared  to  be  what  is  called  a 
good  holding  title.  One  would  have  hoped  that 
there  would  nave  been  an  end  of  it ;  but  the  pur- 
chaser appears  after  that  to  have  found  out  some- 
thing more,  and  now  unquestionably  the  purchaser 
.  has  found  out  that  the  title  is  positively  bad,  and  that 
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the  vendor  oannot  make  a  good  title.  I  do  not 
think  it  necessary  to  go  into  the  details  of  that. 
We  have  had  the  reason  given  to  us.  A  fraudulent 
concealment  of  a  will  anda  gross  breach  of  trust  have 
come  to  light  and  the  consequence  is,  it  is  apparent, 
that  the  vendor  cannot  make  a  title.  Under  those 
circumstances  the  vendor  still  seeks  to  rely  on  the 
6th  condition,  and  to  compel  the  purohaser  to  com- 
plete. He  has  brought  an  action  for  specific  per- 
formance (it  is  a  pity  that  was  not  done  before),  and 
the  purohaser,  notwithstanding  the  decision  of  the 
Court  of  Appeal,  obtained  leave  to  re-open  that  case, 
and  has  availed  himself  of  that,  and  he  says  that, 
notwithstanding  the  decision  of  the  court,  these  facts 
which  are  new  and  could  not  have  been  discovered 
with  reasonable  diligence  when  the  case  was  before 
the  court  before,  entitle  him  to  re-open  the  case,  and 
the  case  has  proceeded  on  that  principle,  and  the 
purchaser  by  his  counter-claim  asks  to  have  his 
deposit  returned. 

We  have  to  decide  what  is  the  real  legal  con- 
sequence of  this  new  discovery.  Kekewich,  J., 
has  held  that  the  new  discovery  is  so  impor- 
tant that  the  plaintiff  is  not  entitled  to  a  decree 
for  specific  performance,  and,  as  a  result,  is  not 
entitled  to  retain  the  deposit ;  and  he  has  ordered  the 
deposit  to  be  returned.  From  that  the  vendor 
appeals. 

The  first  question  we  have  to  consider  is,  What  is 
the  true  construction  of  the  6th  condition — is  it 
to  receive  a  narrow  construction,  or  is  it  to 
receive  that  construction  which  Mr.  Farwell  says 
is  the  natural  one,  having  regard  to  the  language 
in  which  it  is  couched?  Kekewich,  J.,  has  con- 
strued it  rather  narrowly.  He  leans  to  the  view 
that  the  expression  "  the  purohaser  shall  not  make 
any  objection  or  requisition  in  respect  of  the  inter- 
mediate title  to  the  premises  between  the  granting 
of  the  lease  and  the  execution  of  the  said  assign- 
ment," are  rather  controlled  and  out  down  by  what 
follows :  '  *  notwithstanding  any  recital  of  or  reference 
to  such  title  contained  in  the  assignment  or  any 
subsequent  document  of  title,  but  shall  assume  that 
the  said  assignment  vested  in  the  assignee  a  good 
title  for  the  residue  of  the  said  term."  I  confess  my 
own  impression  is  that  the  learned  judge  has  put 
rather  too  narrow  a  construction  upon  that  condition. 
I  should  read  it  in  this  way,  that,  "  notwithstanding 
the  recital  of  or  reference  to  such  title,  although  we 
tell  you  there  are  difficulties  there,  you  are  not  to 
make  any  objection  in  respect  of  the  intermediate 
title  between  the  26th  of  June,  1867,  and  the  11th  of 
August,  1891,  but  you  are  to  assume,  for  all  pur- 
poses, that  that  assignment  vested  in  the  assignees  a 
good  title."  I  think  that  is  the  true  view  of  that  con- 
dition, and  that  being  the  true  view,  it  becomes 
rather  an  important  condition. 

Now,  if  that  is  the  true  view  of  the  condition,  the 
first  question  is,  whether  under  those  circumstances 
an  action  at  law  could  be  maintained  by  the 
purchaser  to  get  back  his  deposit.  There  is  no 
question  of  discretion  in  such  a  case  as  that,  and  I 
dissent  entirely  from  the  proposition  contended  for 
by  Mr.  Byrne  that  since  the  Vendor  and  Purchaser 
Act,  or  since  the  Judicature  Act,  there  is  any  difference 
between  the  law  on  that  point  now  and  the  law  before. 
We  know  perfectly  well  that  when  persons  enter  into 
a  contract  for  the  sale  of  lands  there  are  or  may  be— I 
may  say  there  are— two  remedies  open.  One  is  an 
action  at  law  for  damages,  and  the  other  is  the 
extraordinary  remedy  of  a  suit  for  specific  per- 
formance. I  am  now  addressing  myself  to  the  legal 
aspect  of  the  case,  and,  addressing  myself  to  the 
legal  aspect  of  the  case,  if  once  we  construe  the  6th 
condition  in  the  sense  in   which  I  construe  it,  it 


appears  to  me  the  purohaser  would  fail  if  he  brought 
an  action  at  law  to  recover  his  deposit ;  and  I  most 
say  the  case  Mr.  Farwell  has  referred  to  of  CormU 
v.  GatteU  is  decisive  on  that  point.  The  legal 
answer  is  this  :  "  There  is  no  breach  of  contract  at 
all.  You  have  taken  your  chance  with  respect  to  your 
deposit  and  unless  you  show  a  breach  by  the  vendor 
of  his  bargain,  you  are  not  entitled  to  have  that 
deposit  back."  That  is  the  answer,  in  that  view, 
to  the  action  at  law.  Therefore  it  appears  to  me  that 
the  appeal  must  succeed  as  far  as  the  counter-claim 
is  oonoerned. 

But  when  we  get  to  the  remedy  by  specific 
performance  we  get  into  an  entirely  different  iegua 
of  law.  The  extraordinary  remedy  by  specific 
performance  is  always  more  or  less  open  to  do- 
oretion,  and  I  am  not  aware  of  any  case  in  which, 
unless  the  condition  has  been  extremely  clear,  a 
court  of  equity  has  ever  forced  a  purchaser  to  take  i 
title  which  is  obviously  bad  and  which  will  expo* 
the  purchaser  if  he  does  take  it  to  an  immediate 
lawsuit  against  which  he  will  have  no  defence. 
That  is  what  we  are  asked  to  do  under  the 
stringency  of  this  condition.  Mr.  Farwell  referred 
us  to  several  cases  which  I  have  looked  at,  and 
among  them  is  Hume  v.  BenUey,  Duke  v.  Barnctt  and 
Cattdl  v.  Corrall,  but  on  looking  at  them  I  am  not 
satisfied  that  in  any  one,  the  court  thought  the  title 
which  it  did  force  the  purchaser  to  take  would  be  a 
bad  title  in  the  sense  in  which  this  title  is  bad 
When  you  say  a  title  is  bad,  the  expression  ■ 
ambiguous,  and  must  be  contrasted  with  what* 
called  a  good  tide.  I  understand  a  good  title  to  be 
one  which  an  unwilling  purohaser  can  be  compelled 
to  take.  Contrasted  with  that,  any  title  which  aa 
unwilling  purohaser  cannot  be  forced  to  take  is  a  bad 
one.  But  there  are  bad  titles  and  bad  titles.  Bad 
titles  which  are  good  holding  titles,  although  they 
may  be  open  to  objections  which  are  not  serious,  an 
bad  titles  in  a  conveyancer's  point  of  view,  but  good 
in  a  business  man's  point  of  view ;  but  I  do  not  know 
of  any  case  in  which  a  court  of  equity  has  decreed 
specific  performance  of  and  compelled  the  purchaser 
to  pay  his  money  for,  nothing  at  all,  when  he  shows 
the  court  that  the  title  he  is  asked  to  have  forced  « 
him  is  bad  in  this  sense,  that  he  can  be  turned  oot  of 
possession  to-morrow.  I  do  not  say  that  aoonditioi 
might  not  be  made  so  clear  and  explicit  as  to  remove 
the  difficulty,  but  I  am  not  aware  of  any  case  of  the 
kind,  and  so  far  as  those  cases  referred  to  by  Mr. 
Farwell  are  oonoerned,  I  am  convinced  they  are  cases 
in  which  the  title  was  bad  in  a  technical  conveyancing 
point  of  view,  but  not  in  a  business  point  of  view, 
and  did  not  expose  the  purchaser  to  immediate 
eviction  as  it  does  here.  When,  therefore,  we  an 
asked  to  decree  specific  performance  of  this  contn* 
we  are  asked  to  do  that  which  the  court  does  not  da 
as  a  matter  of  course ;  but  the  court  has  to  consist 
whether  it  is  right  to  adopt  such  a  course.  In  a  ease 
like  this  it  appears  to  me  the  true  rule  is,  to  leave  the 
parties  to  their  legal  remedies.  If  they  havss 
contract,  let  them  fight  it  out  at  law.  itarean 
remedies  open  which  we  are  all  familiar  with,  bw* 
the  vendor  must  not  come  and  invoke  the  exb** 
ordinary  jurisdiction  of  the  Court  of  Chancery  to  do 
what  would  be  a  manifest  injustice. 

It,  therefore,  appears  to  me  that  Kekewich,  JV« 
view  was  right  so  far  as  he  refused  to  grant  speonw. 
performance,  but  wrong  as  to  the  return  of  At 
deposit.  I  confess  such  a  result  is  not  satisfactory. 
It  arises  from  the  double  jurisdiction  in  courts  « 
law  and  equity  and  the  extraordinary  juriediB- 
tion  which  is  exercised  by  courts  of  equity.  Wt 
reverse  the  decision  on  the  oountex-clauu  witaow* 
costs. 
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Court  of  Appeal. 


Soott  v.  Alvabez  (No.  2). 


Cottrt  op  Appeal. 


Lopes,  L.J. — This  is  a  suit  for  specifics  perform- 
ance, and  I  need  not  say  that  having  been  brought 
up  in  the  courts  of  oommon  law  I  approach  it  with 
respectful  diffidence,  and  I  shall  not  venture  to  differ 
from  the  judgment  that  has  already  been  delivered 
by  Lindley,  L.J.,  and  the  one  which  I  know  will  be 
presently  delivered  by  Bigby,  L.J.  But  I  should 
like  to  say  this,  that  it  does  seem  strange  to  me  that, 
while  we  hold  that  there  has  been  no  breach  of  con 
tract  by  the  vendor,  and  the  purchaser  cannot  there- 
fore recover  his  deposit,  yet,  at  the  same  time,  we 
hold  that  the  vendor  is  not  entitled  to  have  that  con- 
tract specifically  performed,  but  must  have  recourse 
to  his  remedy  at  law.  It  is  said  that  specific  per- 
formance is  discretionary,  and  that  a  court  of  equity 
will  not  decree  it  where  the  title  is  obviously  a  bad 
title  as  distinguished  from  a  doubtful  or  holding 
title.  No  doubt  there  is  authority  for  that  propo- 
sition. I  bow  to  that  authority  and  to  the  better 
judgment  of  my  learned  brothers,  though  it  does 
seem  to  me  to  be  most  anomalous  and  unfortunate. 
I  venture  to  think  that  there  might  be  a  condition  so 
framed  as  to  preclude  a  purchaser  from  objecting  to 
an  obviously  bad  title  and  specific  performance  of  the 
contract  granted ;  and  I  would  add  that,  in  the  pre- 
sent case,  if  I  had  been  left  to  my  own  unaided  judg- 
ment, I  should  have  thought  the  6th  condition  was 
sufficiently  stringent  to  cover  even  a  bad  title,  an 
intermediate  bad  title,  I  mean,  between  the  periods 
of  time  so  specifically  and  carefully  mentioned  in 
that  condition. 

Bigby,  L.J. — In  this  case,  after  consideration  of  the 
conditions  of  sale,  especially  condition  6,  I  am  unable 
to  say  there  is  not  a  contract  binding  at  law,  and  as 
to  the  construction  of  which  courts  of  equity  must 
take  the  same  view,  of  course,  that  a  court  of  law 
would  take.  I  think  that  is  enough  to  show  that  in 
this  case  there  can  be  no  recovery  of  the  sum  which 
has  been  paid  under  the  legal  contract. 

But  when  we  come  to  the  question  of  specific  per- 
formance, I  think  it  is  a  question  which  cannot  be 
decided  by  any  such  process  as  saying  that  if  there  is 
a  contract  good  in  law  a  court  of  equity  ought  to 
apply  its  own  remedy.  From  the  very  first  time 
when  specific  performance  was  introduced  it  has  been 
treated  as  a  question  of  discretion  whether  it  is  better 
to  interfere  and  give  a  remedy  which  the  law  knows 
-nothing  at  all  about,  or  to  leave  the  parties  to  their 
rights  in  a  court  of  law. 

Now  the  foundation  of  the  doctrine  of  specific  per- 
formance was  this :  that  land  as  a  matter  of  right 
has  quite  a  character  of  its  own,  and  the  real  meaning 
between  the  parties  was  not  that  there  should  be  a 
contract  with  legal  remedies  only,  but  that  the  pur- 
chaser should  get  the  land,  and  he  could  not  be  put 
off  in  an  ordinary  case  by  offering  him  damages. 
That  is  the  main  part  of  the  doctrine  of  specific 
performance,  that  the  purchaser  is  actually  to  get  the 
land ;  and  if  a  case  arises  in  which  he  cannot  get  the 
land  in  any  substantial  sense,  it  seems  to  me  the 
doctrine  of  specific  performance  is  not  applicable. 
After  all,  the  question  to  what  extent  a  court  of  equity 
will  go  is  very  largely  one  of  authority  as  to  what  has 
been  done  before ;  and  if  I  found  that  there  were  cases 
in  which,  although  the  purchaser  was  not  to  get  the 
land  which  he  offered  to  Buy,  a  something,  a  semblance 
of  a  title,  was  nevertheless  forced  on  mm,  I  should 
have  to  construe  those  cases  very  carefully,  and  see 
whether  we  are  not  bound  by  them.  But  so  far  as 
tixe  authorities  that  have  been  cited  to  us  are  con- 
cerned, I  do  not  think  a  single  case  has  been  cited  in 
which  a  purchaser  was  bound  to  take  a  mere 
semblance  of  a  title,  or  in  which  he  did  not  prac- 
tically get  the  land  with  such  a  title  as  the  judge 


directing  specific  performance  looked  upon  as  a 
holding  title — as  a  title,  in  all  probability  at  any 
rate,  which  he  could  set  up  so  as  to  enable  him 
to  retain  the  possession  actually  given  him. 
I  will  not  go  through  the  oases  in  detail ; 
but  I  find  that  some  which  appear  at  first 
sight  to  be  rather  startling;  as,  for  instance, 
that  in  which  an  owner  for  life  was  entitled 
to  force  a  title  upon  the  purchaser  of  the  fee,  appears 
to  go  a  long  way ;  but  when  you  examine  that  case 
you  find  that  it  was  by  no  means  certain  that  the 
vendor  was  not  the  owner  in  fee.  The  vendor  claimed 
under  a  will  of  very  considerable  antiquity  at  the 
time.  Under  the  will  the  vendor  took  certain 
properties  for  life  and  certain  other  properties  in  fee ; 
but  the  descriptions  in  the  will  (I  think  it  was  about 
thirty  yean  old)  founded  as  they  were  upon  occupa- 
tion for  a  long  time  were  such  that  no  one  could  tell 
— the  vendor  could  not  tell,  and  I  gather  from  the 
facts  of  the  case  no  one  else  could  tell — at  that  time 
which  were  the  fee  simple  properties  and  which  were 
the  properties  to  which  the  vendor  was  entitled  for 
life  only.  There  was  a  very  stringent  condition  that 
the  purchaser  should  take,  and,  under  those  circum- 
stances, it  appearing  reasonably  plain  that  the 
purchaser  would  set  a  good  holding  title,  specific 
performance  was  decreed.  In  the  case  of  Hume  v. 
Bentley,  which  was  also  cited  by  Mr.  Farwell,  there 
were  leases  granted  by  a  canal  company,  and  it  was 
argued  that  the  canal  company  had  no  right  to  make 
the  leases.  I  consider  there  that  the  learned  Judge  who 
decided  that  case  says  distinctly  (5  De  G.  &  Sm. ,  p.  527) 
that  the  objections  raised  to  the  title  were  such  as  did 
not  interfere  with  the  safety  of  the  purchaser.  That  that 
was  the  foundation  of  his  decree  for  specific  perform- 
ance is  I  think  pretty  plain ;  and,  without  attempting 
to  go  through  the  other  cases,  I  may  say  that  I  nave 
not  found  a  single  case  in  which  a  court  of  equity  has 
ever  been  so  far  led  astray  from  the  original  doctrine 
as  to  say  that  in  cases  where  the  real  intention  was 
that  the  purchaser  should  get  the  land,  he  should  be 
treated  as  though  he  were  going  to  get  the  land, 
though  we  know  he  was  not. 

In  the  present  case  it  is  unquestionably  plain,  upon 
the  evidence  as  it  now  stands,  that  Sarah  Jane  Kinff, 
afterwards  Sarah  Jane  Banks,  could  not  make  a  title 
to  this  property,  and  that  it  would  be  a  mere  delusion 
to  say  to  the  purchaser,  "  You  have  got  what  you 
bargained  for.  He  will  not  get  it — that  is  certain 
— and  he  will  not  get,  as  far  as  I  can  see,  a  single 
sixpence  in  value  out  of  it.  Mrs.  Banks  would  be 
entitled  to  a  third,  but  she  has  mortgaged  the  whole 
for  her  own  purposes,  and  her  one-third  would  have 
to  be  subject  to  the  whole  of  the  mortgages  in  addition 
to  the  costs  which  would  plainly  swallow  up  the 
whole  of  her  one-third.  The  court  is  asked  to  go 
through  what  would  be  the  idle  form  of  making  over 
to  the  purchaser,  property  in  which  he  will  not  take 
the  slightest  beneficial  interest,  but  which,  if  he  were 
imprudent  enough  to  acoept  it,  would  involve  him  in 
litigation  quite  beyond  any  value  he  can  possibly  get. 
I  do  not  think  the  original  idea  of  specific  perform- 
ance covered  such  a  case  as  this,  and  I  am  not  aware 
of  any  authority  in  which  the  court,  knowing  that  it 
cannot  give  the  subject-matter  of  the  contract  in  any 
substantial  sense  to  the  purchaser,  has  yet  said,  "  We 
will  give  it  when  we  know  we  cannot  give  it"  I 
think  it  is  quite  enough  that  the  parties  should  be 
left  in  such  a  case  to  their  remedies  at  law,  and  I  am 
persuaded  that  the  judges  who  have  recently  gone 
into  the  question  of  specific  performance  have  taken  a 
similar  view,  and  that  there  has  been  no  alteration  in 
this ; 
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High  Coubt.      Bbook  v.  Manchester,  Sheffield,  and  LnrooiarsHiRE  Railway  Go.      High  Ootjbt. 


Web  ®ourt  of  #u*tice. 

Bbook  v.  Ma£ghesteb,  Sheffield,  akd  Lincoln- 
shire Railway  Co.  (a.) 

Lands  Clauses  Ads — Railway  company  —Notice  to  treat 
—Part  of  a  building—"  House"—"  Manufactory" 
—  Lands  Clauses  Consolidation  Act,  1845  (8  <fe  9 
Vict.  c.  18),  s.  92. 

Where  a  railway  company  gives  notice  to  treat  for  part 
of  a  building,  another  part  of  which  building  is  used 
together  with  the  adjacent  land  and  premises  for  the 
purposes  of  a  manufactory,  the  company  is,  in  fact, 
requiring  the  sale  of  a  part  of  the  manufactory  within  the 
92nd  section  of  the  Lands  Clauses  Act,  and  cannot  resist 
a  counter-notice  calling  upon  the  company  to  take  the 
whole  manufactory. 

Motion. 

The  plaintiffs,  who  were  waste  and  shoddy  manu- 
facturers, were  the  lessees  of  oertain  land  and  build- 
ings and  manufacturing  premises  at  Nottingham 
numbered  1  to  8  on  the  plan  produced. 

Number  3  was  a  three-story  brick  building.  The 
ground  floor  was  divided  into  three  portions  by  half- 
brick  partition  walls,  and  was  underlet  by  the  plain- 
tiffs. The  first  and  second  floors  were  divided  about 
the  middle  by  a  temporary  wooden  partition,  the 
northern  portion  of  which  floors  was  occupied  by  a 
tenant  at  will  of  the  plaintiffs  and  the  southern  por- 
tion by  the  plaintiffs  for  the  purposes  of  their 
business. 

In  April,  1895,  the  defendants,  requiring  part  of 
the  plaintiffs'  premises  for  their  undertaking,  gave 
notice  under  their  Act  of  1893,  with  which  the  Lands 
Glauses  Act  was  incorporated,  to  treat  for  the  part, 
which  contained  224  square  yards,  something  less 
than  a  quarter  of  the  whole  thereof,  and  included  the 
said  northern  portion  of  number  three. 

The  plaintiffs  in  the  same  month  gave  the  defend- 
ants a  counter  notice  requiring  them  to  purchase  the 
whole  of  their  interest  of  and  in  the  lands  and  pre- 
mises shewn  in  the  plan  and  numbered  1  to  8,  and 
claimed  £7,740  as  the  purchase-money  and  com- 
pensation. 

The  defendants  refusing  to  accede  to  this  claim  the 
plaintiffs  commenced  this  action  asking  for  a  declar- 
ation that  the  defendants  were  not  entitled  to  take 
any  part  of  the  above  premises  without  taking  the 
whole  or  paving  the  purchase-money  or  compensation 
for  the  whole,  and  for  an  injunction  to  restrain  the 
defendants  from  entering  on  the  part  comprised  in 
the  notice  to  treat. 

It  was  agreed  that  the  hearing  of  the  motion  should 
be  taken  as  the  trial  of  the  action. 

WhUehorne,  Q.C.,  and  Edward  Ford,  for  the  plain- 
tiffs.— The  land  in  question,  upon  a  part  of  which 
number  3  stands,  is  part  of  the  manufactory  within 
section  92  of  the  Lands  Glauses  Act,  and  part  at  least 
of  number  3  is  in  actual  use  for  the  purposes  thereof. 
It  is  not  necessary  that  every  part  of  a  manufactory 
should,  at  the  time  of  the  notice  to  treat,  be  in  actual 
use.    The  counter  notice  is  therefore  good. 

They  referred  to  Spademan  v.  Great  Western  Rail- 
way Co.,  1  Jur.  N.  S.  790,  4  W.  B.  Ch.  Dig.  83 ; 
Orosvenor  v.  Hampstead  Railway  Co.,  5W.E.  812,  1 
De  G.  &  J.  446;  Richards  v.  Swansea  Tramways  Co., 
26  W.  B.   764,   9  Ch.   D.  425;    Sparrow  v.   Oxford 


(a.)  Beported  by  J.  F.  Waley,  Esq.,  Barrister -at- 
Law. 


Railway  Co.,  2  D.  M.  &  G.  94;  Furniss  v.  Midland 
Railway  Co.,  L.  B.  6  Eq.  473,  17  W.  B.  Ch.  Big.  145 ; 
Harvie  v.  South  Devon  Railway  Co.,  23  W.  B.  42, 
202. 

FarweU,  Q.C.,  and  C.  Macnaghten,  for  the  defend- 
ants.— The  property  to  be  taken  is  let  off,  and  is  not 
used  by  the  plaintiffs  at  all.  What  the  company 
requires  is,  therefore,  no  part  of  the  manufactory.  At 
most  it  is  part  of  a  "  building  "  within  the  section. 

They  referred  to  Loosemore  v.  Tiverton  Railway  Co., 
30  W.  B.  628,  31  ib.  130,  32  ib.  929,  22  Ch.  D.  25, 9 
App.  Cas.  480. 

WhUehorne  replied. 

Chittt,  J. — The  plaintiffs  claim  an  injunction 
founded  on  the  rights  which  they  assert  are  vested  in 
them  under  the  92nd  section  of  the  Lands  Clauses 
Consolidation  Act,  1845. 

The  railway  company  have  given  notice  to  take  a 
part  of  a  property.  The  plaintiffs  have  given  them  a 
counter-notice  to  take  the  whole  of  the  property,  and 
they  must  stand  or  fall  by  their  counter-notice.  The 
defendants  say  the  counter-notice  is  bad  because  it 
requires  them  to  take  more  than  they  are  bound  to 
take  under  the  92nd  section. 

The  plaintiff's  case  is  that  the  defendants  require 
part  of  a  manufactory,  and  they  assert  that  they  are 
entitled,  by  virtue  of  their  counter-notice  and  the 
section,  to  require  the  defendants  take  the  whole  of 
the  manufactory.  It  is  not  necessary  that  I  should 
give  a  detailed  description  of  all  the  different  parts 
of  the  property.  I  will  deal  at  once  with  the  part 
numbered  3  on  the  plan.  Now  number  3  maybe 
taken  to  be  and  looked  upon  structurally  as  one  house. 
The  ground  floor  is  in  the  occupation  of  two  *«""»*»  of 
the  plaintiffs.  It  is  divided  by  an  internal  wall  only. 
Passing  to  the  first  and  second  floors,  the  soother* 
portion  is  occupied  by  the  plaintiffs  as  part  of  their 
manufactory.  The  northern  part  of  those  floors  s 
occupied  by  a  tenant  at  will  of  the  plaintiffs,  and 
these  two  floors  are  divided  by  rough  wooden  parti- 
tions so  as  to  mark  off  the  part  occupied  by  ta* 
plaintiffs  and  the  part  occupied  by  the  tenant,  and  m 
the  wooden  partitions  there  is  a  door  of  communica- 
tion. The  rough  partitions,  and  the  wall  on  the 
ground  floor  can  be  readily  removed  in  the  coarse  of 
a  few  hours. 

The  defendants,  by  their  notice  to  treat,  propose  to 
take  the  northern  portion  of  number  3,  no  part  of 
which  portion  is  used  by  the  plaintiffs  as  part  of  their 
manufactory.  It  is  plain  that  if  the  plaintzfis  had 
given  a  counter-notice  requiring  the  defendants  to 
take  the  whole  of  number  3,  such  counter-note 
would  have  been  good,  because  the  defendants  k 
that  case  would  be  proposing  to  take  a  part  of  a 
house.  But  the  defendants  say  that  they  do  not 
require  to  take  part  of  a  manufactory,  because  they 
only  require  part  of  the  house  in  which  the  : 
f  acture  is  carried  on,  that  part  which  they 
being  a  part  of  the  house  in  which  the 
is  not  carried  on. 

Now  to  ascertain  what  is  a  manufactory, 
must  be  had,  and  perhaps  principally,  to  the  i 
the  time  of  the  notice  to  treat.    It  would 
necessary  that  every  part  of  what  would  be 
ably  called  a  manufactory  should  actually  " 
at  the  time  for  the  purpose  of  manufacture— <>f  < 
there  might  be  a  large  manufactory,  and  J 
of  it,  say  a  large  room,  might  not  be  required  i 
purpose  of  the  business,  still,  it  being  all  witL 
walls,  although  not  then  in  use  for  the  pnrposM 
the  business,  in  my  opinion  that  would  make  r~  m 
f  erenoe  as  to  that  part  being  part  of  the 
tory.    I  say  this  to  guard  myself  against  r 
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High  Coubt. 


In  bb  Dbbxnham  &  Watjtbb. 


High  Coubt. 


to  overstrain  the  question  of  user.  Practically  it 
most  be  used  as  a  manufactory. 

Now  are  the  defendants  right  in  their  contention  T 
I  asree  that  all  Acts  of  Parliament  must  be  construed 
fairly  and  according  to  the  intention  of  the  Legisla- 
ture as  shown  in  the  Act  itself.  Hall,  V.C.,  in 
Richards  v.  The  Swansea  Tramways  Co.,  Bays,  "As 
was  said  by  Lord  Westbury,  who,  to  use  his  own 
expression,  was  favourable  to  companies  rather  than 
to  the  individual,  *  you  must  construe  it,  that  is  the 
92nd  section,  in  a  liberal  sense.'  I,  construing  it 
in  a  liberal  sense,  hold  that  all  the  premises  have 
something  to  do  with  and  fairly  constitute  part  of 
the  manufactory  within  the  terms  of  the  Act," 
9  Ch.  D.,  at  p.  429.  Cotton,  L.J.,  on  the  appeal, 
said,  "  Although  I  do  not  at  all  think  that  we  ought 
to  construe  this  liberally,  to  favour  the  landowner, 
yet  we  ought  to  construe  it  reasonably  and  fairly, 
having  regard  of  course  to  previous  decisions,  and 
having  regard  to  this,  that  the  object  and  intention 
of  this  section  was  evidently  to  give  a  certain  pro- 
tection to  landowners,  to  persons  whose  property  was 
taken  away  from  them  against  their  will,  so  that  no 
person  should  be  required  to  sell  a  fraction  only  of 
that  which  ought  to  be  regarded  as  a  unit,  when  he 
might  be  very  materially  prejudiced  by  having  left 
on  his  hands  certain  fractions  only  of  that  unit,  not 
capable  of  being  used  efficiently  when  one  fraction 
had  been  taken  away  from  it.  What  we  have  to  do 
is  to  construe  the  section  fairly,"  9  Ch.  D.,  at  pp. 
437-8.  Endeavouring  to  construe  the  section  fairly 
I  come  to  the  conclusion  on  this  point  that  the  counter- 
notice  is  good.  I  think  that  M_r.  FarwelTs  argument 
is  ingenious  and  refined,  but  in  my  opinion  when  a 
railway  company  proposes  to  take  part  of  a  building, 
another  part  of  which  building  is  used  as  a  manu- 
factory, theyareinsubstanoeolaiming  to  take  part  of  the 
manufactory  within  the  fair  meaning  of  the  92nd 
section;  and  I  do  not  think  it  reasonable  to  adopt 
Mr.  FarwelTs  refined  construction. 

It  is  not  necessary  for  me  to  travel  through  all  the 
authorities.  It  is  quite  plain  that  the  southern 
portion  of  number  3  is  used  and  was  used  at  the 
time  of  the  notice  to  treat  as  part  of  the  manufactory, 
and  I  hold  that  the  other  portions  of  the  property 
are  part  of  the  manufactory. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  Lee,  Ockerby,  <& 
Everington,  for  J.  &  A.  Bright,  Nottingham. 

Solicitors  for  the  defendants,  Cunliffes  <fc  Davenport, 
for  Lingard  Monk,  Birmingham. 


In  re  JDebbnham  &  Walkbb.  (a.) 

Solicitor — Costs — Taxation  on  solicitor's  application — 
Money  due  from  client — Enforcing  payment. 

A  solicitor  who  has  obtained  in  the  Chancery  Division 
the  common  order  to  tax  his  biU  of  costs  cannot,  on  a 
summons,  get  payment  of  the  amount  found  due  from  his 
client,  but  must  bring  an  action  for  the  purpose. 

Summons. 

Messrs.  Debenham  ft  Walker,  solicitors,  had  ob- 
tained in  the  Chancery  Division  the  common  order  to 
tax  their  bill  of  costs  delivered  to  their  client.  This 
order  does  not  contain  a  direction  that  the  client 
should  pay  the  amount  (if  any)  found  due  from  the 

(a.)  Reported  by  B.  Sillem,  Esq.,  Barrister-at- 
Law. 


client  to  the  solicitors,  but  does  contain  a  direction 
that  the  taxing-master  should  certify  the  amount  (if 
any)  due  from  the  client  [see  form  4  in  vol.  1  of 
Seton  on  Judgments,  p.  132]. 

The  taxing-master,  by  his  certificate,  found  that  a 
sum  of  £72  was  due  from  the  client  to  the  solicitors. 

This  was  an  application  by  the  solicitors  that  the 
client  might  be  ordered  to  pay  within  four  days  the 
amount  found  due  by  the  certificate. 

Mulligan,  for  the  applicants.— It  is  not  necessary  to 
bring  an  action  to  reoover  this  amount.  Before  1883 
the  common  form  of  order  in  the  Chancery  Division, 
on  a  solicitor's  application,  contained  a  direction  for 
the  payment  of  the  amount  found  due  by  the  party 
from  whom,  to  the  party  to  whom,  the  same  shall  be 
certified  to  be  due  (Daniell's  Chancery  Forms,  1879 
edition,  p.  1,136,  Seton,  edition  1877,  p.  606).  Since 
that  date  such  direction  has  been  omitted,  see  In  re 
Harcourt,  32  Solioitobs'  Jotjbnal  92,  but  that  does 
not  prevent  the  solicitor  applying  by  summons.  No 
doubt  the  order  in  this  case  was  in  the  right  form, 
but  it  does  not  imply  that  the  solicitor  has  to  bring 
an  action ;  but  leaves  the  solicitor  in  the  same  posi- 
tion as  if  the  taxation  had  been  on  the  same  footing 
as  in  the  Queen's  Bench  Division,  where,  after  the 
allocation,  either  party  may  obtain  a  judge's  order  for 
payment  of  the  amount  found  due  from  the  other : 
Chitty's  Archbold  Practice,  14  Ed.  159.  Every  order 
which  is  not  final  implies  liberty  to  apply :  Fritz  v. 
Hobson,  28  W.  B.  459,  722,  14  Ch.  D.  542. 

Methdd,  for  the  client,  was  not  called  upon. 

North,  J. — In  my  opinion  this  application  is  mis- 
conceived. When  a  client  applies  to  tax  his  solici- 
tor's bill  of  costs,  the  petition  contains  an  under- 
taking by  him  to  pay  what  is  found  due  from  him  to 
the  solicitor  upon  the  taxation,  and  the  order 
proceeds  upon  that  undertaking,  and  so  the  court  has 
jurisdiction  over  him,  and  can  enforce  payment.  In 
the  case,  however,  of  a  solicitor  applying  for 
taxation,  there  is  no  such  undertaking  by  the  client, 
and  no  order  can  be  made  for  payment  by  the 
client,  because  there  being  no  undertaking  by  him, 
the  court  has  no  jurisdiction  over  him.  Under  the 
former  practice  the  order  made  upon  a  solicitor's 
petition  directed  the  master  to  ascertain  what  was 
due  from  the  client,  and  that  upon  payment  the  solici- 
tor should  hand  over  all  deeds  ana  documents  in  his 
possession ;  but  there  was  no  direction  for  payment. 
There  seems  for  a  short  time  to  have  been  forms  in 
use  containing  such  a  direction,  but  that  has  been 
altered  since  1883.  In  In  re  Harcourt  the  order  which 
had  been  made  on  a  solicitor's  petition  did  not  pro- 
vide for  payment  by  the  client,  and  the  client  applied 
that  it  might  be  altered  so  as  to  contain  such  a  direc- 
tion probably  in  order  to  gain  time.  Stirling,  J., 
declined  to  accede  to  the  application,  because  the 
order  as  drawn  up  was  right.  No  case  has  been 
cited  in  support  of  this  summons,  and  actions  by 
solicitors  on  bills  of  costs  are  common  in  the  other 
division  of  the  court,  especially  sinoe  the  introduc- 
tion of  order  14.  In  such  oases  the  right  order  was 
settled  by  the  Court  of  Appeal  in  Smith  v.  Edwardes, 
37  W.  B.  112,  22  Q.  B.  D.  10.  If  the  same  object 
could  be  obtained  by  summary  proceedings  in  the 
Chancery  Division,  in  which  the  client  would  have 
no  opportunity  to  set  up  any  defence  he  might  have 
to  the  Dill  of  costs,  no  such  actions  would  ever  have 
been  brought. 

Solicitors,  Debenham  &  Walker ;  Vizard  dt  Nichol- 
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High  Cotjbt. 


Attobney-Gsnbral  v.  Lord  Sttdeley  and  Othkbs. 


HlGBCOOTJBT. 


Q.  B.  Div. 
(Lord  Bussell  of  Killowen,  C.J., 


May  22 ;  Aug.  3. 


Attobney-Gkneeal   v.   Lord   Sudeley   and 
Others,  (a.) 

Inland  revenue — Probate  duty — Personal  estate  invested 
in  mortgage  securities  abroad. 

When  a  testator,  domiciled  in  England  at  the  time  of 
his  death  and  possessing  as  part  of  his  personal  estate 
mortgage  securities  on  lands  abroad,  bequeaths  his  residu- 
ary estate  upon  trust  as  to  part  of  it  for  his  wife,  and 
she  dies  while  the  estate  is  being  administered,  and  be- 
queaths her  personal  estate  to  trustees  for  sale  and  con- 
version, that  portion  of  such  estate  as  consists  of  the 
mortgage  securities  abroad  remains  a  foreign  asset,  and 
is  not  subject  to  probate  duty  under  the  Customs  and 
Inland  Revenue  Act,  1881. 

Information  by  the  Attorney-General. 

The  facts  of  the  case  as  set  out  in  the  judgment  of 
the  court  were  as  follows  : 

This  information  sought  tojcharge  the  executors  of 
Frances  Louisa  Tollemache  with  duty  upon  certain 
property  in  New  Zealand,  which  had  been  bequeathed 
to  her  as  part  of  the  residuary  estate  of  Algernon 
Gray  Tollemache,  her  husband. 

He  died  on  the  16th  of  January,  1892,  domiciled  in 
England,  and  at  the  time  of  his  death  he  possessed  a 
large  personal  estate,  including  sums  amounting  to 
upwards  of  £400,000  invested  in  mortgages  of  real 
estate  in  New  Zealand. 

By  his  will  dated  the  31st  of  January,  1874,  after 
bequeathing  various  specific  legacies  to  his  wife, 
Frances  Louisa  Tollemache,  and  to  others,  he  devised 
and  bequeathed  the  residue  of  his  real  and  personal 
estate  to  trustees  upon  trust  to  distribute  it  as  pro- 
vided in  the  will  and  in  six  codicils  thereto  subse- 
quently executed,  and  at  the  time  of  his  death  his 
wife  became  absolutely  entitled,  by  virtue  of  these 
testamentary  dispositions,  to  one-fourth  of  the 
residue. 

The  executors  and  trustees  of  A.  G.  Tollemache 
proceeded  to  administer  his  personal  estate,  and  paid 
probate  duty  upon  it,  excluding  therefrom  the  per- 
sonal property  in  New  Zealand. 

Before  the  residue  had  been  distributed,  and  whilst 
the  estate  was  in  course  of  being  administered, 
Frances  L.  Tollemache  died,  leaving  the  defendants 
to  this  information  her  executors  and  bequeathing  to 
them  her  personal  estate  upon  trust  for  sale  and  con- 
version. 

The  defendants  proved  her  will  in  May,  1893. 
They  included  as  part  of  her  estate  the  fourth  share 
of  the  residue  of  A.  G.  Tollemaohe's  estate,  exclusive 
of  the  New  Zealand  mortgages,  which  they  claimed 
to  leave  entirely  out  of  account. 

The  estimated  value  of  Mrs.  Tollemaohe's  fourth  of 
the  New  Zealand  property  was  upwards  of  £111,000, 
and  it  was  upon  this  sum  that  the  Grown  now  sought 
to  recover  duty. 

The  information  prayed  that  it  be  declared  that 
the  sum  of  £111,850  15s.  7d.  ; being  one-fourth  of 
£447,403  2s.  5d.,  the  value  of  the  said  mortgage 
securities  in  New  Zealand  forming  part  of  the  per- 
sonal estate  of  A.  G.  Tollemache)  ought  to  have  been 
included  in  the  value  for  the  purposes  of  probate 
duty  of  the  personal  estate  of  Frances  L.  Tollemache, 
and  that  such  sum  was  liable  to  duty  under  the 
Customs  and  Inland  Revenue  Act,  1881,  as  part  of  the 


(a.)  Reported  by  T.  Mathew,  Esq.,  Barrister-at- 
Law. 


estate  and  effects  of  the  said  Frances  L.  Toflemache 
in  respect  of  which  probate  of  her  will  was  granted  to 
the  defendants,  and  that  the  defendants  be  ordered  to 
pay  the  amount  of  such  duty. 

Sir  R.  Reid,  Q.C.,  A.G.,  and  Vaughan  flawfawjar 
the  Inland  Revenue. 

Ghannell,  Q.C.,  and  Bremner,  for  the  defendant* 

The  arguments  of  counsel  sufficiently  appear  in  the 
following  written  judgment. 

Cur.  adv.  vutL 

August  3.— Lord  Russell,  C.J.,  read  the  judg- 
ment of  the  court.  After  stating  the  facts  of  the 
case  as  set  out  as  above,  the  learned  judge  pro- 
ceeded :— Whilst  admitting  that  the  executor*  of 
A.  G.  Tollemache  had  rightly  excluded  the  New 
Zealand  property  from  their  return,  it  was  contended 
that  the  share  of  Frances  L.  Tollemache  (including 
the  money  invested  in  New  Zealand  mortgages]  wai 
an  "asset"  of  her  estate  recoverable  by  her 
executors  in  England  virtute  officii,  and  that  they 
ought,  therefore,  to  take  probate  of  that  asset  hen 
and  pay  duty  on  the  full  value  thereof,  notwith- 
standing that  some  of  the  assets  of  A  G. 
Tollemache  (those  already  mentioned)  were  not  locally 
situate  in  this  country. 

The  claim  of  the  Crown  was  mainly  rested  upon 
the  authority  of  the  case  of  In  the  Goods  of  Bwiy, 
29  W.  R.  474,  6  P.  D.,  19.  There  William  Ewn* 
died  possessed  of  property  of  small  value  in  England 
and  entitled  under  the  will  of  John  Orr  Swing  to 
large  assets  in  Scotland,  which  were  being  only 
administered  in  that  country  by  his  executors,  who 
had  availed  themselves  of  the  provisions  of  21  &  2 
Vict.,  c.  56,  which  enabled  the  executors  of  » 
domiciled  Scotchman  to  include  in  the  inventory  <a 
his  effects  all  his  property,  wherever  situate  in  the 
United  Kingdom.  The  will  of  William  Bwing  wai 
proved  in  Scotland  only.  A  legatee  under  the  wiD 
having  applied  in  England  for  a  grant  of  adminutot- 
tion  of  William  Ewing's  estate  in  England,  w 
court  declined  to  accede  to  the  application,  on  tht 
ground  that  the  grant  was  unnecessary,  it  not  hsnnj 
been  shown  that  the  executors  were  not  doing  thj 
duty.  It  will  thus  be  seen  that  in  expressing  m 
opinion  presently  mentioned,  the  President  (Sir  Jansi 
Harmon)  was  not  pronouncing  judgment  on*P5™ 
which  it  was  necessary  to  decide.  Tie  says:— "  T*j 
main  ground  on  which  this  application  has  best 
based  is  that  the  claim  of  the  estate  of  Wiftt? 
E  wing  on  the  estate  of  his  uncle,  John  Orr  Swing,  ■ 
an  asset  of  W.  Ewing's  estate  in  England  by  nana 
of  some  of  the  assets  of  the  uncle's  estate  havingbesi 
in  England  at  the  time  of  the  death  of  W.  Bwisfe 
and,  therefore,  that  the  executors  of  W.  Swing's** 
ought  to  take  probate  in  respect  of  these  assetehf* 
It  is  not  disputed  that  the  deceased  John  Orr  Bwiaf 
was  a  domiciled  Scotchman,  and  that  his  wffl  ** 
properly  proved  in  Scotland  and  is  being  administsrtf 
there  in  accordance  with  Scotch  law.  The  eta* 
the  executors  of  William  Ewing  in  respect  of  m 
interest  of  their  testator  under  his  uncle's  wffl  ■< 
claim  on  the  executors  of  the  uncle  duly  to  adnrinWW 
his  estate  and  to  pay  the  legacy  to  William  KwaJ 
out  of  the  funds  which  may  be  applicable  to  tW 
purpose.  It  cannot  be  disputed  that  thisclaixa«l 
interest  in  the  estate  of  the  uncle  constitutes  J| 
asset  of  the  estate  of  the  deceased  W.  Ewing,  bar 
it  is  recoverable  by  the  executors  of  W.  St 
virtute  officii,  but  it  appears  to  me  that  it  is  an 
in  Scotland  and  not  in  England.  .  .  .  I«wL, 
aware  that  the  point  has  been  the  subject  of  jwM 
determination,  but  all  analogies  seem  to  lead  to 
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High  Court. 


Attorney-General  v.  Wendt. 


High  Court. 


conclusion  that  Scotland  is  the  local  situation  of  this 
ataet  of  W.  Ewing.  Thus  the  share  of  a  deceased 
partner  in  a  partnership  asset  is  situate  where  the 
business  is  carried  on  (Hanson  on  Probate  Acts,  p. 
161),  and  shares  in  a  company  are  locally  situate 
where  the  head  office  is:  Attorney- General  v.  Higgins, 
2  H.  &  N.  339,  5  W.  E.  Dig.  227.  And  the 
fact  that  some  of  the  assets  of  John  Orr  Ewing 
are  situate  in  England  does  not  appear  to  make 
any   difference.       If    I    were    to    constitute    the 

r icant  administrator  with  the  will  annexed  of 
Ewing  he  could  not  in  that  character  take 
possession  of  or  recover  the  outstanding  assets  of 
the  uncle's  estate,  he  could  not  claim  those  assets 
themselves,  virtute  officii,  his  only  remedy  would  still 
be  through  and  by  means  of  his .  claim  upon  the 
executors  of  the  uncle  to  have  his  estate  duly 
administered. '' 

Now,  applying  these  dicta  to  the  present  case,  it 
was,  on  the  part  of  the  Crown,  submitted  that  they 
established  the  proposition  contended  for  by  the 
Crown.  Algernon  Gray  Tollemache's  executors  were, 
it  is  said,  in  the  same  position  towards  Frances 
Louisa  Tollemache's  executors  as  was  occupied  by 
Tohn  Orr  Ewing^s  executors  towards  William  Ewing  s 
oecutors,  and  just  as  In  the  goods  of  Ewing  Wil- 
ism  Ewing's  executors'  asset  was  the  right  to  sue 
or  his  legacy  in  Scotland,  so  here  the  asset  of 
Frances  L.  Tollemache's  executors  was  the  right  to 
ue  the  executors  of  Algernon  G.  ToUemache  in  Eng- 
md.  With  great  respect  for  any  dicta  of  that  very 
Nu-ned  judge,  Sir  James  Hannen,  we  cannot  accept 
bis  as  a  correct  statement  of  the  law.  Moreover, 
iiat  case  differs  in  one  material  particular  from  the 
resent.  In  Ewingys  case  the  executors  of  William 
wing  could  not  only  have  sued  the  executors  of 
>hn  Orr  Ewing  for  his  share,  but  could  have  recov- 
ed  it  without  any  further  probate  (21  &  22  Vict.  c. 
I).  In  the  present  case,  it  is  true  that  the  executors 
Frances  Louisa  Tollemaohe  could  claim  an  account 
an  action  here  against  the  executors  of  Algernon 
By  Tolleinache,  but  they  could  not  recover  her 
are  of  the  New  Zealand  estate  without  recourse 
ing  had  on  their  behalf  by  the  executors  of  Alger- 
n  Gray  ToUemache  to  the  courts  of  New  Zealand 
clothe  themselves  with  the  legal  title  to  the  resi- 
ary  estate,  which  it  was  their  duty  to  distribute. 
e  New  Zealand  estate  remained  a  foreign  asset  in 
)  hands  of  the  executors  of  Algernon  Gray  Tolle- 
che,  as  trustees  for  the  executors  of  Frances  L. 
Bemache  as  to  her  share  in  it,  and  at  the  time  of 
death  it  was  not  within  the  jurisdiction  of  the 
glish  Court.  Her  executors  could  not  have 
>vered  it  here  virtute  officii,  it  was  no  portion  of 

estate  in  England,  and  the  general  rule  of  law 
ears  to  us  to  be  applicable  by  which  the  amount  of 
bate  duty  is  to  be  regulated,  not  by  the  value  of 
she  assets  which  an  executor  or  administrator  may 
mately  administer  by  virtue  of  the  will  or  letters 
dministration,  but  by  the  value  of  such  part  as  is 
tie  death  of  the  deceased  within  the  jurisdiction 
16  court  by  which  the  probate  is  granted  ("  Wil- 
s  on  Executors,"  9th  ed.,  vol.  I.,  p.  542).  The 
m  of  the  role  is  that  probate  duty  only  attaches 
nets  within  the  jurisdiction  of  the  Ordinary  at 
ime  of  the  testator's  death,  which  he  would  for- 
y  have  had  himself  to  administer  in  case  of  intes- 
,  and  which  must,  therefore,  be  so  situated  that 
raid  have  disposed  of  them  in  pios  usus  ("  Wil- 
I  on  Executors  ").  Thus  it  has  been  held  that  no 
ate  duty  is  payable  upon  the  produce  of  the  sale 
ench  Rentes  standing  in  the  testator's  name  at 
ime  of  his  death,  although  afterwards  brought 
igland  and  received  by  the  executor :  Attorney- 
xd  v.  Dimond,  1  Cr.  &  J.  356. 


It  was  pointed  out  in  the  judgment  of  the  Court  of 
Exchequer  in  that  case  that  probate  could  not  have 
been  granted  in  respect  of  these  Rentes,  because  at 
the  time  of  the  death  of  the  testator  they  were  in  a 
foreign  country,  and  consequently  out  of  the  jurisdic- 
tion of  the  Spiritual  Court,  and  the  distinction  was 
drawn  between  the  liability  to  probate  duty  and  to 
legacy  duty ;  and  it  was  pointed  out  that  it  is  not  the 
administration  of  assets  which  renders  probate  duty 
payable,  but  the  local  situation  of  the  assets  at  the 
testator's  death.  In  Attorney-General  v.  Hope,  2 
CI.  &  F.  84,  the  same  principle  was  applied  to 
United  States  stocks,  the  Lord  Chancellor  stating  in 
the  course  of  his  judgment  that  he  had  made  enquiries 
"  of  very  learned  parties,  two  very  competent  author- 
ities— one  the  learned  judge  of  the  Prerogative 
Court,  and  the  other  the  King's  Advocate  " — and  that 
they  both  confirmed  the  view  he  took  of  the  ordinary's 
office,  a  view  which  limited  the  ordinary's  jurisdiction 
to  goods  of  a  deceased  person  within  the  diocese  at 
the  time  of  his  death.     Facts  similar  to  those  in  the 

E resent  case,  raising  the  same  or  similar  points,  must 
ave  been  of  frequent  occurrence ;  the  absence  of  any 
authority,  except  the  dictum  referred  to,  tells  strongly 
against  the  present  contention  of  the  Crown,  for  there 
is  no  ground  for  saying  that  duty  had  been  usually 
paid  here  in  such  circumstances  as  the  present. 

We  are,  therefore,  of  opinion  that  the  share  of  Frances 
L.  Tollemaohe  in  the  mortgage  securities  in  New  Zea- 
land is  not  an  asset  of  her  estate  in  England,  and  that 
her  executors  are  not  compellable  to  take  probate  in 
respect  thereof.  They  have,  it  may  be  observed, 
already  paid  administration  duty  on  the  estimated 
value  of  the  share  in  the  colony,  where  it  is  locally 
situate.  The  mere  right  to  sue  the  executors  of  A.  G. 
Tollemaohe  in  this  country  for  an  account  and  for 
payment  of  the  share  does  not,  in  our  judgment, 
alter  the  character  of  the  asset.  It  remains  a  foreign 
asset,  of  which  the  executors  could  not  possess  them- 
selves without  the  intervention  of  the  Colonial 
Court. 

Our  judgment,  for  these  reasons,  is  for  the  defend- 
ants, with  costs. 

Solicitors,  Solicitor  of  Inland  Revenue;  J.  A. 
Bertram* 


Q.  B.  Div. 

(Lord  Russell  of  Killowen, 

C.J.,  and  Charles,  J.) 


May  21,  22; 
July  31. 


Attorney-General  v.  Wendt.  (a.) 

Inland  revenue — Account  duty — Voluntary  settlement — 
Articles  of  partnership — Annuity  payable  out  of  gross 
profits — Property  within  meaning  of  section  38,  sub- 
section 2  (c)  of  the  Customs  and  Inland  Revenue  Act, 
1881  (44  Vict.  c.  12),  and  section  11  of  Customs  and 
Inland  Revenue  Act,  1889  (52  Vict.  c.  7). 

Where  by  articles  of  a  partnership  deed  it  is  declared 
that,  on  the  death  of  one  of  the  partners,  his  share  shall 
be  sold  to  the  surviving  partner  subject  to  an  annuity 
payable  to  the  widow  of  the  deceased  partner  out  of  the 
gross  profits  of  the  business,  such  annuity  is  property 
passing  under  a  voluntary  settlement,  and  is  part  of  the 
deceased  partner9s  personal  estate  within  section  38,  sub- 
section 2  (c)  of  the  Customs  and  Inland  Revenue  Act, 
1881,  and  section  11  of  the  Act  of  1889,  and  account 
duty  is  payable  in  respect  of  such  annuity. 

Information  by  the  Attorney-GeneraL 

(a.)  Reported    by  T.  Mathew,    Esq.,    Barrister- 
at-Law. 
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The  facts  of  the  ease,  as  set  oat  in  the  judgment, 
were  as  follows : — "  By  a  partnership  deed  dated  the 
24th  of  June,  1886,  Ernest  Emil  Wendt  and  William 
Arnold  covenanted  to  enter  into  a  partnership  during 
their  joint  lives.  The  capital  was  to  be  £2,000,  con- 
tributed as  follows,  £1,250,  brought  in  by  Wendt, 
and  £750  brought  in  by  Arnold.  The  net  profits 
were  to  be  divided  during  the  first  five  years  in  the 
proportion  of  seven-tenths  to  Wendt  and  three-tenths 
to  Arnold,  and  afterwards  in  the  proportions  of 
three-fifths  and  two-fifths  respectively.    Power  was 

S'ven  in  article  29  of  the  deed,  to  Wendt  to  nominate 
s  eon  to  succeed  to  a  proportion  of  his  share,  not 
exceeding  one-half,  and  in  case  of  such  nomination  it 
was  provided  that  after  the  death  of  Wendt,  Arnold 
and  the  son  should  each  be  entitled  to  a  half  share 
during  their  joint  lives. 

Article  30  provided  for  the  contingency  (which 
occurred)  of  the  son  not  being  nominated,  and 
authorized  the  executors  or  adnunistrators  of  Wendt, 
in  certain  events  which  have  since  happened,  to  sell 
his  share  to  Arnold  "  subject  to  the  annuity  herein- 
after mentioned,  such  annuity  being  payable  out  of 
the  gross  profits  of  the  business." 

Article  34  provided  that  "  upon  the  death  of  E.  E. 
Wendt,  W.  Arnold,  before  he  shall  be  entitled  to 
divide  and  receive  any  share  in  the  profits  consequent 
upon  such  decease,  shall  execute  and  deliver  to  the 
executors  or  administrators  of  E.  E.  Wendt  a  bond  in 
a  sufficient  penalty  to  pay  the  wife  of  E.  E.  Wendt 
out  of  the  profits  of  the  business  a  dear  annuity  of 
£700 ;  and  the  same  shall  be  paid  and  borne  by  and 
out  of  profits  alone,  and  before  any  division  of  pro- 
fits, provided  always  that  if  the  profits  to  be 
divided  in  any  year  shall  be  less  than  £2,800,  the 
annuity  shall  abate  proportionately — that  is  to  say, 
for  every  £100  of  divisible  profits  the  annuity  shall 
abate  £20." 

Ernest  Emil  Wendt  died  on  the  30th  of  November, 
1892,  and  W.  Arnold  had  since  bought  E.  E.  Wendt's 
share  in  the  business,  and  was  still  carrying  the  busi- 
ness on. 

The  defendant,  the  widow,  had  from  time  to  time 
received  the  annuity  mentioned  in  article  34  out  of 
the  profits,  and  a  bond  had  been  executed  by  W. 
Arnold  to  secure  its  payment." 

The  information  prayed  that  the  said  annuity 
might  be  declared  to  be  personal  or  movable 
property  within  the  meaning  of  section  38,  sub-sec- 
tion 2  (c)  of  the  Customs  and  Inland  Bevenue  Act, 
1881,  and  section  11  of  the  Customs  and  Inland 
Bevenue  Act,  1889,  an  account  whereof  ought  to  have 
been  delivered  by  the  defendant,  pursuant  to  section 
39  of  the  said  Act,  and  that  account  duty  was  pay- 
able by  the  defendant  on  such  property. 

Sir  22.  Reid,  Q.C.,  A.G.,  and  Vaughan  Hawkins, 
for  the  Crown. — The  annuity  here  was  an  annuity 
passing  by  a  "  past  voluntary  settlement "  under  a 
partnership  deed.  The  Crown  is  entitled  to  an 
account :  Attorney-General  v.  Gosling,  40  W.  R.  366, 
[1892]  1  Q.  B.  545;  In  re  Thorley,  Thorley  v.  Massam, 
39  W.  B.  565,  [1891]  2  Ch.  613. 

Robson,  Q.C.,  and  E.  Ford,  for  the  defendant. — 
The  word  "property"  in  section  38  of  the  Act  of 
1881  cannot  include  profits  made  after  death.  It  is 
submitted  that  this  annuity  is  not  "  property"  for 
the  purposes  contemplated  by  section  38;  if  it  is 
"property"  it  does  not  pass  by  a  "voluntary 
settlement " ;  and  the  Act  of  1889  does  not  apply  to 
this  case :  The  Empress  Engineering  Co-.  29  W.  B.  342, 
16  Ch.  D.  125,  see  p.  129. 

Counsel  referred  to  section  2,  sub-section  1  (c) 
and  {d)  of  the  Finance  Act,  1894,  57  &  58  Vict, 
c.  30. 


Sir  R.  Reid,  Q.C.,  A.G.,  in  reply,  cited  Attorney- 
General  v.  Chapman,  40  W.  B.  79,  [1891]  2  Q.  B. 
532. 

Our.  adv.  tmtt, 

July  31.— Lord  Bubsell,  C.J.,  read  the  following 
judgment  of  the  court.  After  stating  the  facta  of  the 
case  as  set  out  above,  the  learned  judge  proceeded:- 
In  this  case  the  Commissioners  of  Inland  Revenue 
seek  to  charge  the  defendant,  the  widow  of  Smart 
Emil  Wendt,  deceased,  with  account  duty  under  the 
Customs  and  Inland  Bevenue  Act,  1881,  a.  38,  sab- 
section  2  (c),  and  the  Customs  and  Inland  Reveene 
Act,  1889,  s.  11,  in  respect  of  an  annuity  of  £700 
payable  to  her  on  the  death  of  Ernest  Emil  Wendt 
under  a  deed  of  partnership  between  him  and  wllfiim 
Arnold,  dated  the  24th  of  June  1886. 

Section  38,  sub-section  2  (e),  of  the  Act  of  1881 
(44  Vict,  a  12)  enacts  that  personal  and  movable  pro- 
perty liable  to  account  duty  shall  be  ( amongst  other 
property)  "any  property  passing  under  any  part  or 
future  voluntary  settlement  made  by  any  pawn 
dying  on  or  after  the  1st  of  June,  1881,  by  any  deed 
or  other  instrument  not  taking  effect  as  a  will  where- 
by an  interest  in  such  property  for  life  or  any  other 
period  determinable  by  reference  to  death  is  reserved 
either  expressly  or  by  implication  to  the  settlor  or 
whereby  the  settlor  may  have  reserved  to  himself  the 
right,  by  the  exercise  of  any  power  to  restore  to  him- 
self or  to  reclaim  the  absolute  interest  in  such  pro- 
perty." 

Section  11  of  the  Act  of  1889  (52  Vict  c  7)  emeu 
that  sub-section  2  of  section  38  of  the  Act  of  1881 
should  be  amended  as  follows:  "  The  description  of 
property  marked  (c)  shall  be  construed  as  if  the  ex- 
pression ( voluntary  settlement1  included  any  trust* 
whether  expressed  in  writing  or  otherwise,  in  hwonr 
of  a  volunteer,  and  if  contained  in  a  deed  or  other 
instrument  effecting  the  settlement,  whether  task 
deed  or  other  instrument  was  made  for  valuable  con- 
sideration or  not  as  between  the  settlor  and  an j  other 
person,  and  as  if  the  expression  'such  property.* 
wherever  the  same  occurs,  included  the  proceeds  of 
the  sale  thereof." 

The  first  question  to  be  determined  is  whether  Urn 
annuity  was  given  out  of  the  estate  of  the  testate. 
It  was  said  mat  it  was  not,  because  it  was  payabk 
out  of  the  profits  made  after  Wendt's  death  by  Arnold 
in  a  business  he  was  not  bound  in  any  way  to  ourj 
on.  We  cannot  assent  to  this  view  of  the  case.  ▼• 
think  the  annuity  out  of  the  profits  of  the  boao 
was,  beyond  all  question,  a  part  of  Wendt's  persa 
estate  of  which  he  could  dispose.  He  might,  had 
thought  fit,  have  left  his  share  in  the  businees 
trustees  upon  trust  to  pay  the  profits  to  his  widow 
during  her  life.  A  gift  of  that  land  would  have  best 
perfectly  legitimate,  and  if  he  had  made  it  he  wosll 
in  fact  have  been  dealing  with  the  subsequent  proAta 
of  the  business  for  her  benefit.  But  if  he  could  pm 
the  subsequent  profits  to  her,  it  follows  that  he  owi 
give  her  a  part  of  those  profits  in  the  form  of  si 
annuity  payable  out  of  them.  These  profits  and  tin 
annuity  payable  out  of  them  were  in  truth  the  insHi 
of  his  interest  in  the  business  which  had  belonged  ta 
him.  In  Thorley  v.  Massam,  39  W.  R.  36* 
[1891]  2  Ch.  627,  Kay,  L.J.,  in  dealing  win  I 
similar  question,  points  out  the  undoubted  pow 
of  a  testator  to  dispose  in  favour  of  a  legatee  of  tfc 
subsequent  profits  of  a  business,  and  that  an  sbvb^ 
payable  thereout  is  only  a  part  of  those  profifti 
He  puts  the  illustration  of  a  testator  owning  si 
orchard  of  fruit  trees:  "Suppose  he  had  said  thai 
he  gave  all  the  fruit  of  those  trees  for  ten  yeas 
after  his  death  to  A.  He  could  have  done  that 
The  fruit  would  not  have  been  <rri»«ng  in  his  lifetime 
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tat  nevertheless  he  would  have  had  power  to  dispose 
of  it,  and  in  that  sense  it  would  have  been  his, 
because  it  would  have  been  the  fruit  of  his  estate : 
that  which  at  the  time  of  his  death  he  could  dispose 
oi  giving  a  limited  interest  in  it." 

Awnming  then  that  this  annuity  was  given  out  of 
the  testator's  estate,  the  next  question  is  whether  it 
was  property  passing  under  a  voluntary  settlement 
made  by  deed  not  taking  effect  as  a  will  whereby  a 
life  interest  in  such  property  or  an  interest  for  any 
other  period  deternunable  by  reference  to  death  is 
reserved  either  expressly  or  by  implication  to 
the   settlor    (44    Vict.    o.    12,    s.    38,    sub-section 

He)). 

Now,  as  we  have  said,  we  regard  this  annuity  as 
art  of  the  testator's  personal  estate.  It  was,  there- 
ore,  his  "  property  "-h*  right  to  receive  £700  per 
imram  from  the  profits  of  the  business.  By  the  part- 
lenhip  deed,  this,  in  our  judgment,  "  passed  "  to  the 
rife  as  soon  as  she  became  a  widow.  W.  Arnold 
(raid  have  been  compelled  by  the  executors  of  E.  E. 
Vea&t  to  pay  it.  That  she  was  a  volunteer  is  clear, 
nd  by  the  Act  of  1889  the  settlement  is  none  the 
ass  voluntary  though  it  be  contained  in  a  deed  made 
*  valuable  consideration  between  the  settlor  and 
ny  other  person. 

We  adopt  the  observations  of  the  court  in  Attorney- 
<«fftrf  v.  Chapman,  40  W.  B.  79,  [1891]  2  Q.  B. 
32,  as  to  the  meaning  of  the  words  "  passed  under  " 
t  this  Act  of  Parliament.  It  is  not  a  phrase  of  art 
ich  as  "  devise,"  "  grant,"  "  estate  in  fee,"  and  the 
b,  but  a  phrase  of  a  comprehensive  nature  which 
ay  be  fairly  used  in  respect  not  only  of  dispositions 
hich  are  effected  by  the  words  of  the  instrument 
eating  them,  but  of  those  which  are  effected  by  the 
bsequent  execution  of  a  power  created  by  the  in* 
rument  in  question." 

The  annuity,  therefore,  was  "  property  "  and  pro- 
rty  which  "  passed  "  under  a  voluntary  settlement ; 
dthe  only  remaining  question  is  whether  the  set- 
1  had  reserved  an  interest  in  it,  within  the  meaning 
section  38,  sub-section  2  (c),  of  the  Act  of  1881. 
)  are  of  opinion  that  he  did  so.  He  reserved  his 
ole  interest  in  the  business  and  the  profits  thereof, 
lading  this  annuity,  over  which,  as  over  the  other 
fits  arising  from  his  interest  in  the  business,  he 
I  during  his  lifetime  entire  control.  It  was 
fcher  suggested  that  as  the  deceased  was  only  en- 
ad  to  three-fifths  of  the  profits,  the  duty,  if  pay- 
)  at  all,  was  only  payable  on  three-fifths  of  the 
uity.  But  this  contention  seems  to  us  to  be  un- 
tble.  The  testator  controlled  the  whole  £700  per 
pm,  and  what  the  exact  proportion  of  profit 
ived  by  him  as  compared  with  his  co-partner  is, 
drink,  wholly  immaterial, 
le  conclusion,  therefore,  at  which  we  arrive  is 

the  Crown  is  entitled  to  the  judgment  of  the 


ticitors,   Solicitor   of  Inland    Revenue;    Stokes, 
\ders,  A  Stokes, 


1.  Div.  &  Adm.  DiV.  1 
Admiralty.  J 


Jan.  16. 


"  The  Nautek."  (a.) 


y — Jurisdiction — Action  in  rem — Service  of 
tin  rem — Removal  of  foreign  vessel  beyond  the 
*ial  jurisdiction   before  service  of  warrant — 


eported  by  C.  F.  Jemmbtt,  Esq.,  Barrister- at- 
at-Law. 


Judgment  by  default — Rules  of  the  Supreme  Court, 
ord.  11,  r.  3;  ord.  13,  rr.  12,  13. 

A  plaintiff  instituted  an  action  in  rem  against  a 
foreign  vessel,  and,  on  negotiations  taking  place  between 
him  and  the  underwriters  of  the  vessel  with  regard  to 
putting  in  bail  to  answer  his  claim  in  the  action,  such 
underwriters  informed  him  that  they  were  willing  to  give 
an  undertaking  that  the  vessel  should  not  leave  thejurtS" 
diction  without  twenty-four  hours*  notice  being  given  to 
the  plaintiff.  Subsequently,  after  service  of  the  writ  of 
summons  in  the  action,  the  underwriters  gave  notice  to 
the  plaintiff  that  they  withdrew  their  undertaking,  and 
the  marshal,  though  instructed  to  arrest  the  vessel,  was 
unable  to  do  so  in  consequence  of  her  having  left  the 
territorial  jurisdiction  of  the  court.  No  appearance 
having  been  entered,  and  the  time  usual  in  default  cases 
having  elapsed  from  the  service  of  the  writ,  the  action 
came  on  for  hearing. 

Held,  that  the  court  had  jurisdiction  to  pronounce  for 
the  plaintiff's  claim. 

This  was  an  action  in  rem,  instituted  on  behalf 
of  Messrs.  Knowles  &  Foster,  the  consignees  of  cargo 
lately  laden  on  board  the  Norwegian  vessel  Nautik, 
against  that  vessel. 

The  writ  of  summons  in  the  action  had  been 
served  on  the  17th  of  August,  1894,  and  the  time 
usual  in  default  oases  having  long  since  elapsed,  the 
action  now  came  on  for  hearing  before  the  judge  in 
court — Mr.  Justice  Bruce. 

It  appeared  from  an  affidavit  filed  in  support 
of  the  plaintiffs'  claim  that  on  negotiations  taking 
place  between  the  solicitor  for  the  plaintiffs  and 
the  underwriters  of  the  vessel  proceeded  against, 
with  respect  to  the  plaintiffs'  claim  and  the  put- 
ting in  of  bail  to  the  action,  the  solicitors  for 
such  underwriters  had,  on  the  15th  of  August, 
1894,  written  to  the  plaintiffs'  solicitor  stating  that 
the  underwriters  were  willing  to  give  an  undertaking 
that  the  vessel  should  not  leave  Liverpool,  the  port 
where  she  then  was,  without  twenty-four  hours 
notice  to  be  given  to  the  plaintiff;  that  on  the  20th 
of  August  the  underwriters'  solicitors  had  written  that 
this  undertaking  could  not  be  carried  out,  and  that 
the  marshal,  on  subsequently  attempting  to  arrest 
the  vessel  was  unable  to  do  so,  the  master  having 
sailed  away  from  Liverpool  and  beyond  the  territorial 
jurisdiction  of  the  court. 

AspinaU,  Q.C.,  for  the  plaintiffs. 

The  following  cases  and  authorities  were  referred 
to:— The  Parlement  Beige,  28  W.  B.  642,  5  P.  D. 
197 ;  The  Lady  Blessington,  34  L.  J.  Adm.  73,  13 
W.  B.  Adm.  Dig.  24 ;  Blackbook  of  the  Admiralty, 
vol.  1,  p.  348,  362 ;  Williams  &  Bruce  Adm.  Prac- 
tice, p.  243;  and  it  was  contended  that,  having 
regard  to  ord.  5,  r.  7 ;  ord.  11,  r.  3;  and  ord.  13,  rr. 
11  and  12  of  the  Orders  and  Rules  of  the  Supreme 
Court,  the  court  had,  in  the  circumstances  of  the 
case,  jurisdiction  to  pronounce  for  the  plaintiffs' 
claim,  notwithstanding  that  the  vessel  proceeded 
against  had  never  been  under  the  arrest  of  the 
court. 

Cur.  adv.  vult. 

Jan.  16. — Bruce,  J.— In  this  case  the  plaintiffs 
seek  to  obtain  judgment  by  default  against  The 
Nautik,  a  Norwegian  vessel,  in  an  action  for  damage 
to  cargo.  A  writ  in  rem  in  the  ordinary  form  was 
served  on  the  17  th  of  August  on  the  vessel  whilst  she 
was  lying  in  the  Princes  Dock  at  Liverpool. 

After  the  service  of  the  writ,  and  before  the  barque 
was  arrested,  the  master  of  the  barque  clandestinely 
sailed  at  night  from  the  Port  of  Liverpool,  and 
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the  barque  has  not  since  been  within  the  juris- 
diction* 

The  usual  time  haying  elapsed  since  the  date  of  the 
service  of  the  writ  to  entitle  the  plaintiffs  to  have  the 
case  heard,  the  question  arises  whether,  the  property 
not  having  been  under  the  arrest  of  the  court,  the 
court  has  jurisdiction  to  pronounce  judgment  by 
default. 

I  am  of  opinion  that  it  has.  Service  of  a  writ  in 
rem,  upon  property  within  the  jurisdiction  of  the 
court,  is  notice  to  all  persons  interested  in  the 
property  of  the  claim  indorsed  upon  the  writ.  It  is 
quite  true  that,  according  to  the  older  practice,  a 
suit  in  rem  was  commonly  commenced  by  a  warrant 
arresting  the  property,  just  as,  in  still  earlier  practice, 
a  suit  in  personam  was  commonly  commenced  by  a 
warrant  arresting  the  person. 

But  all  that  is  necessary  to  found  jurisdiction  is  to 
give  formal  notice  to  the  persons  interested  that  a 
claim  is  made  against  them  or  against  their  property 
in  a  court  of  competent  jurisdiction,  and  that,  if  they 
do  not  appear  to  vindicate  their  rights,  judgment  may 
be  given  in  their  absenoe. 


The  rules  of  the  supreme  court  for  the  first  time 
directed  that  actions  in  rem  should  be  commenced  hy 
writ,  and  I  think  the  service  of  the  writ  on  the 
property  has  the  same  effect,  so  far  as  notice  to  the 
persons  interested  is  concerned,  as  service  of  a  wamnt 
had  under  the  former  practice.  To  confer  jurisdiction 
it  is  not,  I  think,  necessary  that  the  property,  tie 
subject  matter  of  a  suit,  should  be  in  the  pomm 
of  the  court,  or  under  the  arrest  of  the  court  It  s 
enough  that  it  should,  according  to  the  words  of  Lard 
Chelmsford,  in  the  case  of  Castrique  v.  Imtit  [\% 
W.  B.  1,  L.  B.  4  E.  &  I.  414),  be  within  the  lawful 
control  of  the  State  under  the  authority  of  which  the 
court  sits. 

The  same  view  is  expressed  by  Jessel,  M.R..,  in  the 
City  of  Mecca,  6  P.  D.  106,  where  that  learned  judge 
says :  "  An  action  for  enforcing  a  maritime  Hen  may, 
no  doubt,  be  commenced  without  an  actual  arrest  of 
the  ship." 

I  therefore  give  judgment  for  the  plaintiff's  claia, 
with  costs. 

Solicitor  for  plaintiff,  J.  R.  Watkins. 


[the  end.  I 
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CERTAIN  OTHER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD, 

TOGETHER  ALSO  WITH  CERTAIN  OTHER  CASES  REPORTED  THEREIN  DURING  THE 
SAME  PERIOD,  BUT  DECIDED  PREVIOUSLY  THERETO. 


•#*  In  the  following  Digest  the  letters  h.l.  after  a  case  indicate  the  IJouse  of  Lords;  P.O.,  the  Privy 
Council;  C.A.,  the  Court  of  Appeal;  lto.,  Lunacy;  ch.d.,  the  Chancery  Division;  Q.B.D.,  the  Queen's 
Bench  Division;  bxoy.,  the  Queen's  Bench  Division  sitting  in  Bankruptcy;  f.d.  &  AD.D.,  the  Probate, 
Divorce,  and  Admiralty  Division  ;  O.O.R.,  the  Court  for  Crown  Cases  Reserved;  O.A.  (Ir.),  the  Court  of  Appeal 
in  Ireland;  m.b.  (Ir.).  the  Master  of  the  Bolls  in  Ireland;  V.o.  (Ir.),  the  Vioe-Cnancellor  of  Ireland; 
Q.B.D.  (Ir.),  the  Queen's  Bench  Division,  Ireland;  f.d.  &  ad.d.  (Ir.),  the  Probate  and  Matrimonial  Division, 
Ireland. 

%*  This  Digest  contains  a  Tabular  Index  of  the  Names  of  all  Cases  Bepoi-ted  up  to  the 
end  of  August,  1895,  as  well  in  this  Volume  (43)  of  the  Weekly  Reporter,  as  in  certain 
othr  Contemporaneous  Reports.  In  this  Digest,  figures  follovjing  the  name  of  a  case  denote  the 
page  in  the  Weekly  Reporter  at  which  it  will  be  found.  Where  tlie  name  of  a  case  has  no 
figures  attached,  the  case  is  not  reported  in  this  Volume' of  the  Weekly  Reporter;  but  the 
references  to  the  case  in  other  Reports  will  be  found  in  the  Tabular  Index  to  the  Names  of  Cases. 


ACCEPTANCE.— See  Sale  of  Goods,  2. 
ACCUMXTCATIONS.— See  Will,  1. 

ADMINISTRATION  :— 

1.  Assets — Marshalling  assets— Debts — Pecuniary 
legacy — Real  estate  charged  urith  debts. — A  testator, 
after  directing  payment  of  his  funeral  and  testa- 
mentary expenses  and  debts,  gave  a  pecuniary 
legacy  and  devised  the  residue  of  his  personalty  and 
all  his  realty  to  his  executors  upon  trust  for  reali- 
zation and  conversion.  The  general  personal  estate 
was  insufficient  to  pay  the  legacy  in  full  after  pay- 
ment of  the  funeral  and  testamentary  expenses  and 
debts,  but  there  was  a  surplus  arising  from  the 
proceeds  of  real  estate. 

Held,  that  the  legatee  was  entitled  to  have  the 
assets  marshalled,  so  as  to  stand  in  the  shoes  of 
creditors  against  proceeds  of  real  estate. 


In  re  Stokes,  Parsons  v.  Miller,  67  L.T.  N.  S.  223, 
41  W.  B.  Dig.  3,  followed. 

In  re  Bate,  Bate  v.  Bate,  43  Ch.  D.  600,  38  W.  R. 
Dig.  6,  not  followed. — Salt,  Re,  Brothwood  v. 
Keeling,  CH.D.  CHITTY,  J.  500. 

2.  Assets — Marshalling — Will— Specific  devise  and 
bequest — Charge  of  debts  on  rent  estate — General  direc- 
tion for  payment  of  debts — Stock  specifically  bequeathed, 
charged  by  testator  in  lifetime. — Where  the  geoeral 
personal  estate  of  a  testator  not  specifically  be- 
queathed is  not  sufficient  for  payment  of  his  debts, 
a  specific  legatee  of  property  charged  by  the 
testator  in  his  lifetime  with  the  payment  of  a  sum 
of  money  must,  as  between  such  specific  legatee  and 
other  specific  legatees  or  devisees,  bear  the  burden 
of  the  incumbrance,  and  a  general  direction  in  the 
will  that  the  testator's  debts  shall  be  paid  after  his 

45 


Administration. 


DIGEST. 


[ Weekly  Reporter,  Sept  7, 1886. 

Admiralty.  4 


death,  is  not  sufficient  to  throw  any  part  of  such 
burden  on  the  specific  devisees  of  real  estate. 

In  re  Bates,  43  Ch.  D.  600,  considered.— £utfer, 
Re,  Le  Bos  v.  Herbert,  CH.D.'  KEKEWICH,  J.  190. 

3.  Bankruptcy — Costs — "  Testamentary  expenses  " 
—Payable  in  full— Bankruptcy  Act,  1883  (46  <ft  47 
Vict.  c.  52),  *.  125  (7).— The  words  "  testamentary 
expenses"  in  section  125,  sub-section  (7)  of  the 
Bankruptcy  Act,  1883,  include  the  costs  incurred 
by  an  executrix  in  connection  with  an  action 
brought  to  administer  the  deceased's  estate  by 
creditors,  and  such  costs  are  payable  in  full  out  of 
the  estate.— Chapman,  Be,  Clark,  Ex  parte,  bkoy. 

4.  Contract — Option  to  purchase  real  estate — Option 
exercisable  only  after  death  of  grantor  of  option — In- 
testacy — Conversion. — The  principles  of  Lawes  v. 
Bennett,  1  Cox  167,  applies  to  the  case  of  an 
intestacy,  even  though  the  option  to  purchase 
be  exercisable  only  after  the  grantor's  death. 

I,  owner  in  fee  of  a  house  demised  to  C.  for  the 
life  of  I.,  and  covenanted  that  after  I.'s  death  C. 
should  have  the  option  of  purchasing  for  £750.  I. 
afterwards  died  intestate,  and  C.  thereupon  elected 
to  purchase. 

field,  on  above  principle  that,  as  between  I.'s 
real  and  personal  representatives,  the  exercise  of  the 
option  had  the  effect  of  converting  the  property, 
and  consequently  that  the  personal  representative 
was  entitled  to  the  £750. 

Emussv.  Smith,  2  D.  G.  &Sm.  722,  distinguished. 
—Isaacs,  Be,  Isaacs  v.  BeginaU,  CH.D.  ohitty,  j. 

5.  Domicile — Foreign  domicile — Personal  estate — 
Change  in  foreign  law  after  death  of  deceased. — In 
the  administration  of  the  personal  estate  of  a  person 
dying  domiciled  in  a  foreign  country,  the  English 
oourt  will  apply  the  law  of  the  place  of  domicile  as 
it  stood  at  the  time  of  the  death  of  the  deceased ; 
any  subsequent  change,  though  retrospective, 
which  the  legislature  of  the  foreign  country  may 
make  in  that  law,  will  not  be  regarded  by  the 
English  court. 

Lynch  v.  Provisional  Government  of  Paraguay, 
L.  B.  2  P.  &  D.  268,  approved.— ^noor*  Trusts, 
Be,  CH.D.  bomxr,  J. 

6.  Exoneration  —  Charge  —  Locke  King's  Acts 
(17  <ft  18  Vict.  c.  118—30  dk  31  Vict.  c.  69).— A  con- 
tract to  buy  improved  ground-rents  from  her  lessee 
by  a  reversioner  was  carried  out  after  her  death. 

Held,  that  the  purchase-money  was  a  charge, 
within  Locke  King's  Acts,  on  the  improved  ground- 
rents  so  purchased. — Kidd,  Re,  Brooman  v.  Withall, 
CH.D.  NOBTH,  J.,  51. 

7.  Probate  suit — Costs — Payable  out  of  personal 
estate  only.— The  costs  of  a  probate  suit  are  not 
payable  out  of  real  estate,  except  under  special 
circumstances. — Shaw,  Re,  Bridges  v.  Shaw,  oh.d. 
KEKEWICH,  J.,   159. 

8.  Insolvent  estate — Married  woman — Loan  to  hus- 
band for  business  purposes — Application  of  rules  in 
bankruptcy — Costs  of  administration  action — Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
,.  3__ Judicature  Act,  1875(38  &  39  Vict.  c.  77),*.  10. 
— Section  3  of  the  Married  Women's  Property  Act, 
1882,  is  a  statutory  rule  postponing  a  wife's  claim 
against  her  husband's  estate  in  bankruptcy  to  the 
claims  of  his  other  creditors,  and  is,  therefore,  one  of 
those  rules  as  to  debts  provable  which,  by  section 
10  of  the  Judicature  Act,  1875,  has  to  be  ob- 
served in  administering  the  estates  of  deceased  in- 
solvents. 

Section  10  of  the  Judicature  Act,  1875,  applies  to 
the  estate  of  a  testator  which,  though  solvent  at 
the  time  of  his  death,  is  insolvent  if  the  costs  of  an 


administration  action  are   taken  into  account. — 
Leng,  Be,  Tarn  v.  Emmerson,  C.A.  406. 

See  also  Bankruptcy,  9,  10 ;  Chahtty,  1 ; 
County  Court,  1 ;  Inland  Revenue,  1 ;  Pabt- 
nebshd?,  1,  2 ;  Practice,  9. 

ADMIRALTY:— 

1.  Practice — Consolidation  of  actions — Salvage — 
Agreement  to  tow  for  half  an  hour  for  a  fixed 
sum. — The  master  of  the  defendants'  steamship,  the 
engines  of  which  had  broken  down,  in  the  expecta- 
tion of  getting  the  engines  to  work  again,  signed 
an  agreement  with  a  passing   steamer   (the  first 

•  salvors)  to  pay  £500  for  half  an  hour's  towage. 
Just  after  the  expiration  of  that  time  the  hawser 
broke,  killing  the  chief  officer  of  the  first  salvors, 
injuring  others,  and  doing;  damage.  The  first 
salvors  thereupon  declined  to  render  further 
assistance,  and  the  attempt  to  get  the  engines  to 
work  again  failing,  a  mail  steamer  (the  second 
salvors)  which  had  in  the  meantime  come  up,  towed 
the  defendants'  vessel  to  a  place  of  safety.  The 
first  and  second  salvors  commenced  separate  action 
for  salvage,  and  the  defendants  applied  to  con- 
solidate, 

Held,  that  the  court  had  jurisdiction  in  the 
exercise  of  its  discretion  to  order  consolidation  on 
the  ground  of  convenience  and  economy,  without 
the  oonsent  of  the  plaintifEs. 

Jacob  Landstrom,  The,  4  P.  D.  191, 193,  dissented 
from.— Strathgarry,  The,  p.d.  &  ad.d. 

2.  Practice — Costs  of  appeal — Salvage  action- 
Amount  of  salvage  reduced  on  appeal. — It  is  the 
general  practice  of  the  oourt,  where  the  amount 
awarded  for  salvage  service  is  reduced  on  appeal, 
not  to  allow  any  costs  of  the  appeal.  There  is, 
however,  no  fixed  rule  upon  the  subject,  and  the 
oourt  still  has  a  discretion  in  any  particular  case  to 
allow  the  costs  of  the  appeal. — Gipsy  Queen,  The, 
O.A.  359. 

3.  Practice  —  Damage  —  Jurisdiction  — "Damage 
done  by  any  ship" — Personal  damage  caused  by  fall 
down  hatchway  of  ship  within  the  body  of  a  county 
not  recoverable  in  admiralty — Admiralty  Court  Act, 
1861  (24  Vict.  c.  10),  s.  7.— A  seaman  belonging  to 
a  vessel  moored  in  the  Regent's  Canal,  within  the 
body  of  a  county,  whilst  attempting  to  reach  the 
quay  by  crossing  the  deck  of  The  T.%  a  vessel 
moored  alongside,  fell  down  one  of  the  hatchways 
of  such  last-mentioned  vessel,  and  was  injured. 

At  the  time  of  the  accident  the  hatchway  was 
merely  covered  with  a  tarpaulin.  The  seaman,  to 
recover  for  the  injury  he  had  sustained,  instituted 
an  action  in  rem  against  The  T.  Thereupon  her 
owners  entered  an  appearance  under  protest  in  the 
suit,  and  moved  to  set  aside  the  writ  of  summons, 
on  the  ground  of  want  of  jurisdiction. 

Held,  that  the  motion  must  be  granted,  %»  the 
damage  proceeded  for  in  the  suit  was  not  "  damage 
done  by  a  ship"  within  the  meaning  of  section  7 
of  the  Admiralty  Court  Act,  1861.— Theta,  The, 
p.d.  &  ad.d.,  160. 

4.  Practice — Damage — Tender — Assessment  of  dam- 
ages  less  than  the  amount  tendered — Refusal  to  pay 
out  whole  of  tender  to  the  plaintiff — Rules  of  tie 
Supreme  Court,  ord.  22,  rr.  1-5;  ord.  72,  r.  &. — 
The  rules  of  order  22  of  the  Kales  of  the  Supreme 
Court  with  respect  to  payment  into  oourt  have  not 
altered  the  practice  as  to  tenders  by  act  in  court  in 
admiralty  actions,  except  so  far  as  they  affect  the 
manner  of  lodging  the  money  in  court  :  and, 
accordingly,  where,  in  a  damage  suit,  a  sum  ten- 
dered by  act  in  oourt  after  admission  of  liability 
was  not  accepted,  and  the  registrar  reported  that 
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a  certain  gum  was  due  to  the  plaintiffs  in  respect 
of  the  damage  proceeded  for,  the  court,  on  it  ap- 
pearing that  the  sum  so  reported  due  was  less  than 
the  sum  tendered,  refused  to  order  the  whole 
amount  of  the  tender  to  be  paid  out  to  the 
plaintiffs.— Mono,  The,  p.d.  &  AD.D.  173. 

5.  Practice— Damage— Tug*  and  tow  in  collision 
with  third  vessel— Rule  in  Admiralty  as  to  division 
of  damage— No  contribution  amongst  tort  feasors.— 
The  common  law  doctrine  of  contributory  negli- 
gence has  no  application  in  an  admiralty  action  of 
damage,  where  the  damage  proceeded  for  arises  out 
of  a  collision  between  ships. 

Accordingly,  where  the  owners  of  a  ship  dam- 
aged in  a  collision  with  a  steam-tug — at  the  time 
of  the  collision  towing  a  ship — proceeded  in  this 
court  against  both  the  tow  and  the  tug,  the  latter 
of  which  counter-claimed  against  the  plaintiffs, 
and  it  appeared  that  each  of  the  three  vessels  was 
to  blame  for  the  collision,  although  the  vessel  towed 
was  not  in  collision  with  the  plaintiffs'  vessel,  the 
court  condemned  the  owners  of  the  steam-tug  and 
the  owners  of  the  vessel  towed  in  a  moiety  of  the 
damage  sustained  by  the  plaintiffs'  vessel,  and  the 
owners  of  the  plaintiffs1  vessel  in  a  moiety  of  the 
damage  sustained  by  the  steam-tug. 

The  Avon  and  Thomas  Joliffe,  39  W.  B.  176, 
[1891]  P.  7,  followed.— Englishman,  The,  p.d.  & 

AD.D.  62. 

6.  Practice — Jurisdiction — Action  in  rem — Writ 
served  but  not  warrant— Judgmentby  default— R.S.C., 
1883,  ord.  11,  r.  3;  ord.  13,  rr.  12,  13.— A  writ  in 
rem  for  damage  to  cargo  was  duly  served  against 
a  foreign  vessel  whilst  within  the  jurisdiction,  but 
before  a  warrant  for  arresting  the  vessel  could  be 
served,  the  vessel  clandestinely  sailed,  and  had 
since  remained,  beyond  the  jurisdiction.  Upon 
motion  for  judgment  by  default, 

Held,  that  the  court  had  jurisdiction  to  pro- 
nounce judgment.—  Nautik,  The,  p.d.  &  ad.d. 
703. 

7.  Practice— Jurisdiction— Necessaries  supplied  to 
foreign  ship  in  foreign  port— Action  in  rem— Ad- 
miralty Court  Act,  1840  (3  &  4  Vict.  c.  65),  s.  6— 
Admiralty  Court  Act,  1861  (24  <fe  25  Vict.  c.  10),  a. 
5.— -The  Admiralty  Division  of  the  High  Court  has 
jurisdiction  over  a  foreign  ship,  when  in  this 
country,  for  the  price  of  necessaries  supplied  to  her 
in  a  foreign  port. 

The  India,  11  W.  B.  536,  overruled.— Mecca,  The, 
Cory  v.  Mecca  (Owners  of),  c.A.  209. 

8.  Practice — Jurisdiction — Prohibition — Injunction 
Restraint  of  proceedings  in  inferior  court.— Salvage 
services  were  rendered  by  a  Liverpool  tug  to  a 
Spanish  vessel  of  the  value  of  £30,000,  and  a  sum 
of  £3,500  was  awarded. 

The  mate  of  the  tug  brought  an  action  in  the 
Liverpool  Court  of  Passage  for  apportionment  of 
the  salvage  award. 

On  motion  by  the  owners  of  the  tug,  who  were 
plaintiffs  in  a  salvage  action  in  the  High  Court  of 
Admiralty,  to  restrain  the  proceedings  in  the  Court 
of  Passage. 

Held,  that  a  judge  of  the  Admiralty  Division  has 
power  to  grant  a  prohibition  with  reference  to  a 
matter  pending  before  an  inferior  court,  and  that  he 
has  power  to  issue  an  injunction  to  a  party  pro- 
ceeding in  an  inferior  court  to  restrain  him 
from  going  on  with  such  proceedings. — HedUy  v. 
Bates,     13    Ch.    D.    498,   followed.— Teresa,    The, 

P.D.  &  AD.D. 

9.  Practice — Limitation  of  liability — Sailing  ship 
— Registered  tonnage — Merchant  Shipping  Act,  1862, 
*.   4;     and  1894,  ss.  79,   503— Merchant  Shipping 


Tonnage  Act,  1889,  «.  3  (1),  (a),  (6).— In  an  action 
for  limitation  of  liability  the  owner  of  a  sailing 
ship,  in  calculating  the  registered  tonnage  upon 
which  his  statutory  liability  in  damages  under 
section  54  of  the  Merchant  Shipping  Act,  1862,  is 
based,  can  deduct  the  navigation  spaces  mentioned 
in  section  3,  sub-section  (a),  (b),  (1)  (ii)  of  the  Mer- 
chant Shipping  Tonnage  Act,  1889. — Pilgrim,  The, 
p.d.  &  AD.D. 

10.  Practice — Tortfeasors — Contribution — Right  to 
assignment  of  judgment  confined  to  cases  where  express 
or  implied  contract  of  indemnity  in  existence  before 
satisfaction  of  judgment — Mercantile  Law  Amendment 
Act,  1856  (19  &  20  Vict.  c.  97),  s.  5.— By  the  judg- 
ment in  an  action  of  damage  in  rem  instituted  on 
behalf  of  the  owners  of  a  steamship,  against  a 
barque,  and  a  steamtug  by  which  the  barque  was 
being  towed  at  the  time  of  the  collision  with  the 
plaintiffs'  steamship,  all  three  vessels  were  found  to 
blame,  and  the  owners  of  the  barque  and  the 
owners  of  the  steamtug  were  condemned  in  a  moiety 
of  the  plaintiffs'  damages,  and  the  owners  of  the 
steamship  were  condemned  in  a  moiety  of  the 
damage  sustained  by  the  steamtug,  the  owners  of 
that  vessel  having  claimed  such  damages  by  way  of 
counter-claim  in  the  action. 

After  the  reference  in  the  action  had  been  heard, 
the  owners  of  the  barque  applied  by  way  of 
summons  in  the  action  that  the  owners  of  the 
steamship  might  be  ordered  under  section  5  of  the 
Mercantile  Law  Amendment  Act,  1856,  on  payment 
to  them  by  the  owners  of  the  barque  of  the  moiety 
of  the  damages  done  (o  the  steamship,  together 
with  interest  and  certain  costs  due  to  them,  but 
less  the  moiety  of  the  steamtug's  damages,  to  assign 
to  the  owners  of  the  barque  the  judgment  so  satis- 
fied by  such  payment. 

Held,  that  the  application  must  be  dismissed,  as 
the  owners  of  the  barque  "  were  not  liable  for  any 
debt  or  duty  "  within  the  meaning  of  the  section; 
that  the  section  pointed  to  the  assignment  of  some- 
thing in  the  nature  of  a  security  for  a  debt  or  duty 
for  the  performance  of  which  an  obligation  existed 
prior  to  the  judgment  sought  to  be  assigned,  and 
that  the  provisions  of  the  section  were  confined  to 
cases  of  joint  liability  arising  out  of  contract,  and 
had  no  application  to  a  case  of  tort,  where  the 
defendants,  jointly  liable,  were,  as  against  each 
other,  under  no  liability  to  contribute. 

Merryweather  v.  Nixan,  8  T.  B.  146,  examined. — 
Englishman,  The,  and  The  Australia,  P.D.  &  AD.D. 
670. 

See  also  County  Coubt,  2-6 ;  Ship. 

ADTJLTEBATION:— 

1.  Ginger — Ground  ginger — Written  warranty — 
Invoice  and  label— Sale  of  Food  Act,  1875  (38  &  39 
Vict.  c.  63),  ss.  6,  25. — A  grocer  had  purchased 
"  ground  ginger  "  in  canisters  labelled  "  Warranted 
genuine  pure  ground  ginger,"  and  had  received 
from  his  vendor  an  invoice,  in  which  it  was  de- 
scribed as  "ground  ginger."  The  grocer  retailed 
it,  having  no  reason  to  believe  it  otherwise  than 
genuine.  It  was  in  fact  adulterated  with  90  per 
cent,  of  exhaused  or  spent  sugar. 

Held,  that  neither  invoice  or  label,  together  or 
separately,  constituted  a  warranty  within  section 
25  of  the  Sale  of  Food  Act,  1875,  so  as  to  be  avail- 
able as  a  defence  by  the  grocer  to  a  prosecution 
under  the  Act. 

To  constitute  a  warranty  within  section  25  there 
must  be  some  express  representation  in  writing  by 
the  original  vendor  to  the  retailer  constituting  part 
of  the  contract  to  selL — Jiorns  v.    Van   Tromp, 

Q.B.D. 
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2.  Justices— Analyst's  certificate — Evidence — Juris- 
diction—Sale of  Food  Act,  1875,  s.  6.— Although 
strictly  justices,  on  hearing  a  complaint  under  sec- 
tion 6  of  the  Sale  of  Food  Aot,  1875,  should  hear 
evidence  in  contradiction  of  the  analyst's  certificate, 
yet  they  are  not  bound  to  discard  and  may  rely  on, 
their  own  special  knowledge  of  the  article  alleged 
to  be  adulterated. 

Fraud  is  no  element  of  an  offence  under  section 
6 ;  but  the  justices  in  determining  whether  they 
should  act  under  section  16  of  the  Summary  Juris- 
diction Act,  1879,  can  take  into  consideration  the 
absence  of  fraud.— Beg.  v.  Field,   White,  Ex  parte, 

Q.B.D. 

3.  Margarine — Penalties — Application  of  in  metro- 
polis— Title  of  receiver  of  metropolitan  police  district 
—Metropolitan  Police  Courts  Act,  1839  (2  <fc  3  Vict.  c. 
71),  s.  47— Sale  of  Food  and  Drugs  Act,  1875  (38  cfc 
39  Vict.  c.  63),  s.  26— Margarine  Act,  1887  (50  &  51 
Vict.  c.  29),  ss.  11,  12.— Section  26  of  the  Sale  of 
Food  and  Drugs  Aot,  1875,  which  deals  with  the 
application  of  penalties  recovered  under  the  Act,  is 
incorporated  by  section  12  of  the  Margarine  Act, 
1887,  and  the  provisions,  therefore,  of  section  26 
of  the  former  Act  are  applicable  to  the  appropria- 
tion of  penalties  recovered  under  the  Margarine 
Act. 

Such  penalties,  in  the  case  of  official  prosecutions 
in  the  metropolis  before  a  metropolitan  police 
magistrate,  must  be  paid  to  the  official  who  prose- 
cutes, to  be  by  him  paid  over  to  the  authority  for 
whom  he  acts,  and  not  to  the  receiver  of  the 
metropolitan  police  district,  under  section  47  of  the 
Metropolitan  Police  Courts  Act,  1839.— 5ey.  v. 
Titterton,  Q.B.D.  603. 

4.  Margarine— Sale  without  proper  label  or  wrap- 
per— Prosecution — Analysis  of  the  substance  sold — 
Condition  precedent — Sale  of  Food  and  Drugs  Act, 
1875  (38  &  39  Vict.  c.  63),  ss.  12-28— Margarine  Act, 
1887(50  <fc  51  Vict.  c.  29),  ss.  6,  12.— It  is  a  con- 
dition precedent  to  a  prosecution  under  section  6  of 
the  Margarine  Aot,  1887,  for  selling  margarine 
without  a  sufficient  label  or  wrapper  that  the  pro- 
cedure under  the  Sale  of  Food  and  Drugs  Act, 
1875,  should  be  followed.  Therefore,  where  an 
inspector  purchased  a  sample  of  a  substance  which 
the  shop  assistant  who  sold  it  to  him  admitted  to 
be  margarine,  and,  relying  on  that  admission,  did 
not  divide  the  article  into  three  parts  or  submit  any 
part  of  it  for  analysis,  according  to  the  pro- 
visions of  the  Sale  of  Food  and  Drugs  Act, 
1875, 

Held,  that  the  vendor  of  the  article  could  not 
be  convicted. — Smart  v.  Watts,  Q.B.D.  379. 

ADVERTISEMENT.— See  Libel,  7. 

ADVOWSON.— See  Ecwlemastioal  Law,  1 ;  Soli- 
citor, 4. 

AGENT.— See  Company,  6;  Fbauds,  Statute  of, 
2 ;  Master  Aim  Servant,  3,  4 ;  Mortgage,  10 ; 
Principal  and  Agent. 

AGISTMENT.— See  Contract,  5. 

AGRICULTURAL  HOLDINGS  ACT,  1883.— See 
Arbitration,  3 ;  County  Court,  7 ;  Landlord 
and  Tenant,  1. 

AIR.— See  Easement,  1. 

ANNUITY.— See  Inland  Revenue,  4,  10,  14; 
Will,  4. 

APPORTIONMENT  ACT,  1870.— See  Bankruptcy, 
26. 


APPROPRIATION  of  PAYMENT.— See  Banker, 

1,2. 

ARBITRATION:— 

1.  Agreement  to  refer  to  a  named  person — Proba- 
bility of  bias — Staying  proceedings  in  an  action— 
Arbitration  Act,  1889  (52  <fe  53  Vict.  c.  49)  s.  4.— 
The  rule  that  a  judge,  magistrate,  or  other  person 
holding  a  judicial  office,  must  not  be  judge  in  his 
own  cause,  and  must  not  act  if  there  is  any  reason 
to  suspect  him  of  bias,  does  not  apply  in  the  case 
of  a  person  who  has  been  chosen  by  the  parties  at 
arbitrator. 

When  the  parties  to  a  contract  have  agreed  that 
all  disputes  which  may  arise  under  the  contract 
shall  be  referred  to  the  servant  of  one  party,  the 
court  will  not  refuse  to  stay  an  action  in  respect  of 
such  disputes  upon  the  ground  that  such  servant 
may  be  suspected  of  bias  in  favour  of  his  em- 
ployer, or  may  have  to  decide  questions  as  to  his 
own  competency,  skill,  or  care. — Eckersley  v.  Mer- 
sey Docks  Board,  c.A. 

2.  Consent  to  refer — Two  arbitrators  chosen  and 
named  by  both  parties — Refusal  of  one  arbitrator  to 
act — No  jurisdiction  in  court  to  appoint  another. — 
Parties  to  an  action  consented  to  refer  all  matters 
in  dispute  to  the  arbitration  of  A.  and  B.,  with 
power  to  call  in  an  umpire.    B.  declined  to  act 

Held,  that  the  court  had  no  power  under  the 
Common  Law  Procedure  (Ireland)  Acts,  ss.  15  and 
16,  to  appoint  an  arbitrator  in  place  of  B. — Yates 
v.  Caruth,  c.A»  (Ir.). 

3.  Award— Agricultural  holding — Claim  for  un- 
exhausted improvement — Costs  of  award— No  juris- 
diction in  umpire  to  award  costs  on  solicitor  and  client 
scale  of  costs — Agricultural  Holdings  {England)  Ad, 
1883  (46  <fe  47  Vict.  c.  61),  «.  20.— Section  20  of  the 
Agricultural  Holdings  Act,  1883,  does  not  authorise 
the  umpire  to  order  that  the  costs  of  the  award 
should  be  paid  on  the  scale  of  solicitor  and  client 
costs.— Griffiths  and  Morris,  Be,  Q.B.D.  652. 

4.  Local  government  —  Difference  between  local 
authorities — Arbitration  of  Local  Government  Board 
— Obligation  to  state  case  for  opinion  of  the  High 
Court— Local  Government  Act,  1888  (51  &  52  Vict,  c 
41),  s.  11  (3)— Arbitration  Act,  1889  (52  <fc  53  Vict 
c.  49),  ss.  19,  24. — Where,  under  the  Local  Govern- 
ment Aot,  1888,  the  Local  Government  Board  are 
required  to  determine  a  difference  by  arbitration,  they 
must  proceed  under  section  63  of  that  Act,  and  are 
not  entitled  to  proceed  by  means  of  a  local  inquiry 
under  section  87,  which  section  only  applies  in  oases 
where  a  difference  is  to  be  determined  by  the  board 
otherwise  than  by  arbitration. 

In  an  arbitration  held  by  the  Local  Government 
Board  under  section  63  of  the  Local  Government 
Aot,  1888,  the  board  can  be  required  to  state  a  esse 
for  the  opinion  of  the  court  under  section  19  of  the 
Arbitration  Aot,  1889.— Kent  County  Council  and 
Sandgate  Board  Arbitration,  Be,  Q.B.D.  601. 

5.  Partnership— -Agreement — Action — Staying  pro- 
ceedings—Mt4ion— Arbitration  Act,  1889  (52  &  5$ 
Vict,  c  49),  s.  4.— A.  and  B.  in  August,  1894, 
agreed  by  their  articles  of  partnership  to  refer  all 
disputes  arising  during  or  in  the  winding  up  of  the 
partnership  to  two  arbitrators  or  their  umpire.  Die 
business,  a  small  pottery  business,  turned  out  a 
failure,  and,  disputes  having  arisen,  A.,  in  January, 
1895,  brought  an  action  to  wind  up  the  partner- 
ship. 

On  motion  by  the  defendant  B. : 

Held,  that  the  partners,  having  agreed  that  a 
dispute  such  as  the  present  should  be  lefened  to 
arbitration,  the. court  would  not  interfere;  **- — 
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f ore  there  most  be  an  order  staying  further  pro- 
ceedings in  the  action,  and  referring  the  matter  to 
arbitration. — Denton  v.  Legge,  OH.D.  kekewich,  j. 

6.  Stay  of  proceedings— Submission  to  arbitration 
—Summons  for  extension  of  time  to  deliver  defence — 
"Step  in  the  proceedings  "—Arbitration  Act,  1889 
(52  &  53  Vict.  c.  49),  s.  4.— The  defendants  in  an 
action  on  a  contract,  which  contained  a  general 
submission  to  arbitration  of  all  disputes  arising 
therefrom,  took  oat  a  summons  and  obtained  an 
order  for  an  extension  of  time  to  deliver  a  defence. 
Before  delivering  a  defence  they  applied  to  stay  the 
proceedings  in  the  action  under  section  4  of  the 
Arbitration  Act,  1889. 

Held,  that  the  defendant,  by  taking  out  a 
summons  and  obtaining  an  order  for  an  extension 
of  time,  had  taken  a  "step  in  the  proceedings" 
within  the  meaning  of  seotiou  4,  and  the  court  had 
no  jurisdiction  to  make  the  order — BarUett  v.  FonTs 
Hotel  Co.,  C.A.  453. 

See  also  Building  Society,  1 ;  Canada,  Law  of, 
Lands  Clauses  Acts,  2 ;  Pbaotice,  42. 

ASSIGNMENT  OF  DEBT — See  Admiealty,    10; 
Practice,  11. 

ATTACHMENT.-— See  Contempt,  1 ;  Habeas  Cob- 
pus;  Practice,  12-14,  41 ;  Solicitor,  2. 


ATTORNMENT. 
Goods,  3. 


-  See  Mortgage,    1 ;    Sale    of 


BANKEB:— 

1.  Appropriation  of  payments — Following  trust 
money — Marshalling — Lien. — A  stockbroker  lodged 
to  the  credit  of  his  own  current  account  at  his  bank 
a  sum  of  money  which  was  afterwards  identified 
as  belonging  to  a  client.  The  stockbroker  died  the 
day  after  the  lodgment,  and  the  bank  thereupon 
appropriated  the  balance  due  to  the  deceased  on 
his  current  account  in  part  payment  of  a  sum  due 
by  him  to  the  bank  upon  a  loan  account.  The 
bank  also  sold  .so  much  of  oertain  shares  of  the 
deceased  (which  they  held  as  security  for  any 
balance  due  to  them  on  the  loan  account)  as  were 
sufficient  to  pay  off  the  entire  amount  remaining 
due  to  them,  and  transferred  into  court  the 
remainder  of  the  shares. 

Held,  that  the  client  of  the  deceased  stockbroker 
was  entitled  as  against  the  bank  to  follow  the  money 
identified  as  his  own,  and  to  stand  in  the  plaoe  of 
the  bank  and  have  the  benefit  of  the  bank's  lien 
on  the  securities  lodged  in  court. — McMakon  v. 
Fetherstonhaugh,  v.c.  (Ir.) 

2.  Appropriation  of  payments — Trustee — Solicitor 
— Rule  in  Clayton's  case. — A  solicitor  paid  money 
belonging  to  a  client  into  his  own  banking  account. 
From  that  time  up  to  the  solicitor's  .death  the 
balance  to  the  credit  of  the  solicitor  always 
exceed  the  sum  so  paid  in.  But  on  many  days 
during  that  period  the  credit  balanoe  waslless  than 
the  amount  of  other  clients'  money  which  the 
solicitor  had  also  subsequently  paid  in  to  his  own 
account  and  had  not  withdrawn. 

Held,  that  the  rule  in  Clayton's  case,  1  Mer.  572, 
applied  and  that  the  money  of  the  first  client  must 
be  taken  to  have  been  drawn  out  by  the  solicitor, 
and,  therefore,  did  not  form  part  of  the  balance 
standing  to  the  credit  of  his  account  at  the  time  of 
his  death,  and  consequently  that  the  first  client 
was  not  entitled  to  claim  payment  out  of  that 
specific  balance. 

Hancock  v.  Smith,  37  W.  B.  459,  41  Ch.  D.  456, 
distinguished. — Stenning,  Be,  Wood  v  Stenning, 
CH.D.,  WORTH,  J. 


3.  Letter  of  credit— BUI  of  exchange— Negotiation 
of  bills  with  bank — Knowledge  of  terms  of  letter  of 
credit. — A  letter  of  credit  was  addressed  by  the 
defendants  to  K.  &  Co.,  merchants  in  Batavia,  in 
which  the  defendants  undertook  to  open  in  favour 
of  E.  &  Co.  a  credit  for  £5,000,  "  to  be  availed  of 
by  drafts  on  us  .  .  .  against  produce  bought 
and  paid  for  by  you,  but  not  immediately  ready 
for  shipment."  Acting  under  the  letter  of  credit, 
K.  &  Co.  drew  bills  on  the  defendants,  without 
having  bought  and  paid  for  produce,  and  negotiated 
them  with  the  plaintiffs,  a  firm  of  bankers.  The 
plaintiffs  were  aware  of  the  terms  of  the  letter  of 
credit.  The  defendants  declined  to  accept  the  bills. 
In  an  action  against  the  defendants  for  the  amount 
of  the  bills, 

Held,  that  the  letter  of  credit  must  be  construed 
according  to  its  ordinary  meaning,  and  that,  no 
goods  having  been  "bought  and  paid  for"  by 
K.  &  Co.,  the  defendants  were  not  liable. 

Union  Bank  of  Canada  v.  Cole,  47  L.  J.  C.  P.  100, 
26  W.  B.  Dig.  31,  followed.— Chartered  Bank  of 
India  v.  Macfadyen,  Q.B.D.  397. 

See  also  Bill  of  Exchange,  3;  Practice,  29; 
Principal  and  Surety,  1. 

BANKBUPTCY  :— 

1.  Act  of  bankruptcy— Bill  of  lading — Indorsement 
to  third  party — Title  of  trustee  in  bankruptcy — Bank- 
ruptcy Act,  1883  (46  <fe  47  Vict.  c.  52),  m.  43,  48  (1). 
—Plaintiff  consigned  to  E.  F.  certain  goods  under 
a  bill  of  lading.  E.  F.  on  receiving  the  bill  of 
lading,  and  before  he  had  taken  physical  possession 
of  the  goods,  indorsed  it  to  G.  his  clerk,  and 
directed  him  to  sell  the  goods  and  account  for  the 
proceeds  to  the  plaintiff;  he  then  executed  a  deed 
of  assignment  to  G.  for  the  benefit  of  his  creditors, 
and  was  subsequently  adjudged  bankrupt. 

Plaintiff  and  the  trustee  in  bankruptcy,  the 
defendant  in  the  action,  both  claimed  the  proceeds 
of  the  sale,  and  an  interpleader  issue  was  directed. 
At  the  trial  the  jury  found  that  the  property  in  the 
goods  had  passed  to  F.  J.,  and  that  he  had  acted 
as  he  had  done  because  he  believed  the  goods  were 
the  plaintiff's,  and  not  because  he  wished  to  prefer 
the  latter. 

Held,  that  the  transaction  was  not  fraudulent  and 
void  within  section  48  (1)  of  the  Bankruptcy  Act  of 
1883  (46  &  47  Vict.  o.  52),  because  the  jury  nega- 
tived a  fraudulent  preference,  but  that  the  in- 
dorsement of  the  bill  of  lading  to  G.  did  not  pass 
the  property  to  G.  as  agent  for  the  plaintiff  or 
otherwise,  and  that  the  goods  were  still  part  of  F. 
J.'s  estate  at  the  moment  of  executing  the  deed  of 
assignment,  and  that,  therefore,  under  section  43 
the  trustee  in  bankruptcy  was  entitled  to  recover 
the  proceeds  of  the  sale. — Lauretzen  v.   Carr>  Q.B.D. 

2.  Act  of  Bankruptcy — Computation  of  time— Part 
of  a  day— Possession  by  sheriff  of  debtor's  goods  for 
twenty -one  days — Bankruptcy  Act,  1890  (53  &  54 
Vict.  c.  71),  s.  1. — In  calculating  the  time  by  which, 
under  section  1  of  the  Bankruptcy  Act,  1890,  a 
debtor  commits  an  act  of  bankruptcy,  if  execution 
against  him  has  been  levied  by  seizure  of  his  Roods 
under  process  in  an  action  in  any  court  and  the 
goods  have  been  either  sold  or  held  by  the  sheriff 
for  twenty-one  days — the  day  upon  which  seizure 
takes  place  is  to  be  excluded.— North,  Re,  Easluck 
v.  Foster,  Ex  parte,  CA. 

3.  Act  of  bankruptcy — Debtor  "absenting  himself" 
—Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  4 
(1)  (d). — In  order  to  shew  that  a  debtor  has  com- 
mitted an  act  of  bankruptcy  within  meaning  of 
section  4  (d)  of  the  Bankruptcy  Act,  1883,  it  is  not 
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necessary  to  show  actual  physical  absence  from  a 
particular  place. — Alderson,  Be,  Jackson,  Ex  parte, 

BKOY. 

4.  Act  of  bankruptcy — Execution  levied — Goods 
held  by  sheriff  for  twenty-one  days— Computation  of 
time— Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s. 
1. — By  section  1  of  the  Bankruptcy  Act,  1890,  a 
debtor  commits  an  act  of  bankruptcy  "  if  execution 
against  him  has  been  levied  by  seizure  of  his  goods 
under  process  in  an  action  in  any  court,  or  in  any 
civil  proceeding  in  the  High  Court,  and  the  foods 
have  been  either  sold  or  held  by  the  sheriff  for 
twenty-one  days." 

Held,  that  in  computing  the  period  of  twenty- 
one  days,  the  day  upon  which  the  seizure  is  made 
is  not  to  be  included. — North,  Be,  Parkinson,  Ex 
parte,  C.A. 

5.  Act  of  bankruptcy — Goods  taken  in  execution — 
Possession  by  sheriff  for  twenty -one  days  and  sub- 
sequent sale — Notice — Title  of  trustee  in  bankruptcy — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  45- 
Bankruptcy  Act,  1890  (53  <fe  54  Vict.  c.  71),  ss.  1,  11 
(2). — By  section  1  of  the  Bankruptcy  Act,  1890,  a 
debtor  commits  an  act  of  bankruptcy  if  execution 
against  him  has  been  levied  by  seizure  of  his  goods 
under  process  in  an  action  in  any  court,  or  in  any 
civil  proceeding  in  the  High  Court,  and  the  goods 
have  been  either  sold,  or  held  by  the  sheriff  for 
twenty-one  days. 

Held,  that  where  the  sheriff  has  been  in  posses- 
sion of  the  debtor's  goods  for  more  than  twenty- 
one  days,  an  available  act  of  bankruptcy  has  been 
committed  to  the  knowledge  of  the  execution 
creditor,  of  which  the  sheriff  has  notice ;  so  that, 
under  section  45  of  the  Bankruptcy  Act,  1883,  the 
execution  creditor  is  not  entitled  to  retain  the 
benefit  of  the  execution  as  against  the  trustee  in 
bankruptcy. 

Figg  v.  Moore  Brothers,  [1894]  2  Q.  B.  690,  ap- 
proved. 

Ex  parte  Villars,  In  re  Sogers,  22  W.  R.  397,  L.  B. 
9  Ch.  App.  432,  distinguished.  —  Burns-Burns 
{Trustee  of)  v.  Brown,  O.A.  195. 

6.  Act  of  bankruptcy — Notice  of  intention  to  sus- 
pend payment— Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  6.  4  (h). — Circular  by  trader  to  his  creditors 
held  to  be  a  notice  of  his  intention  to  suspend 
payment  within  section  4  (h)  of  the  Bank- 
ruptcy Act,  1883. 

In  re  Lamb,  Ex  parte  Gibson  &  BoUand,  4  Morr. 
25,  and  Crook  v.  Morley,  [1891]  A.  C.  316,  40 
W.  R.  Dig.  15,  followed.— Waite,  Be,  BenUey 
Breweries,  Ex  parte,  BKOY.  208. 

7.  Act  of  bankruptcy— Privity  of  petitioning  creditor 
to  deed  of  assignment  by  debtor  for  benefit  of  creditors. 
— The  debtor  had  executed  a  deed  of  composition 
providing  for  the  pavment  of  a  composition  by 
instalments,  and  that  if  he  made  default  in  payment 
he  would,  within  ten  days  after  demand  by  the 
trustee,  execute  a  deed  of  assignment  of  all  his 
property  for  the  equal  benefit  of  his  creditors. 
The  petitioning  creditors  assented  to  this  deed. 
The  debtor  made  default,  and  executed  a  deed  of 
assignment  not  in  accordance  with  the  provisions 
of  the  deed  of  composition,  from  which  the  peti- 
tioning creditors  dissented. 

Held,  that,  although  the  deed  of  assignment  was 
not  in  accordance  with  the  deed  of  composition, 
and  did  not  bind  the  petitioning  creditors,  vet  that 
they  were  not  entitled:  to  rely  upon  it  as  an  act  of 
bankruptcy,  because  its  execution  had  been  de- 
manded by  the  trustee  of  the  composition  deed  as 
their  agent,  and  they  were  therefore  privy  to  it.— 
Adamson,  Be,  Viney,  Ex  parte,  BKOY  192. 


8.  Adjudication — Adjournment — Discretion— Bank- 
ruptcy Act,  1883  (46  <fc  47  Vict,  c  52),  e.  20,  mb-m- 
tion  1 ;  s.  105,  sub-section  2. — On  an  application 
under  section  20  (1)  of  the  Bankruptcy  Act,  1883, 
to  adjuoate  a  debtor  bankrupt,  the  registrar  has  i 
discretion,  for  sufficient  reason,  to  adjourn  the  appli- 
cation under  section  105. 

Semble,  the  fact  that  an  immediate  adjudication 
would  result  in  injustice  to  the  creditors  is  a  "  suffi- 
cient reason  "  for  adjournment.  —  Thurkw,  Bs, 
Official  Receiver,  Ex  parte,  OJL  403. 

9.  Administration  of  deceased's  estate — Business  of 
deceased  carried  on  by  executor — Consent  of  creditors 
— Indemnity  of  executor. — The  sole  executrix  of  a 
testator,  who  was  also  his  sole  legatee,  carried  on 
his  business  for  about  six  months  alter  thetestator'i 
death.  No  authority  to  carry  on  the  business  was 
contained  in  the  will,  but  the  creditors  of  the 
testator  assented  to  its  being  carried  on  by  the 
executrix.  An  order  was  afterwards  mads  by  the 
court  that  the  deceased's  estate  should  be  adminis- 
tered in  bankruptcy. 

Held,  that  the  executrix  was  not  entitled  to  an 
indemnity,  on  the  ground  that  the  business  was 
carried  on  by  her,  not  for  the  purpose  of  winding- 
up  the  estate,  but  for  her  own  maintenanoe  and 
benefit,  and  that  there  was  no  evidence  of  such  a 
consent  by  the  creditors  of  the  testator  at  would 
make  her  their  agent  in  carrying  on  the  busmeai.- 
Millard,  Be,  Yates,  Ex  parte,  C.A. 

10.  Administration  of  estate  of  deceased  debtor- 
Presentation  of  petition  before  grant  of  letters  of 
administration— Bankruptcy  Act,  1883  (46  &  47  Fid. 
c.  52),  s.  125. — A  petition  for  the  administration  in 
bankruptcy  of  the  estate  of  a  deceased  debtor  may 
be  presented,  under  section  125  of  the  Bankruptcy 
Act,  1883,  before  there  is  a  duly  constituted  legal 
personal  representative  of  the  deceased  debtor.— 
Sleet ,  Be,  Sleet,  Ex  parte,  o.A. 

11.  Amendment — Adding  creditors  after  expintim 
of  three  months  from  date  of  act  of  bankruptcy 
alleged  in  petition — Bankruptcy  Act,  1883  (46  A  47 
Vict.  c.  52),  s.  6,  sub-section  1  (a),  (c),  ss.  105  ft),  s. 
107. — A  petition  cannot  be  amended  by  the  admuao 
of  creditors  after  the  expiration  of  three  months 
from  the  act  of  bankruptcy  alleged  therein.— 
Maund,  Be,  Maund,  Ex  parte,  BKOY.  207. 

12.  Annulment  of  adjudication — Debtor**  petitit* 
— Abuse  of  process  of  court — Bankruptcy  Ad,  1W9 
'12  <fe  13  Vict.  c.  106),  s.  93— Bankruptcy  Ad,  186L 

24  &  25  Vict.  c.  134),  s.  B6~Bankruptcy  Ad,  180 
%32  &  33  Vict.  c.  71)— Bankruptcy  Ad,  1883  (46  <t 
47  Vict,  c  52),  ss.  5,  8  (1),  35  (I)— Police  Ad,  1890 
(53  &  54  Vict.  c.  45),  s.  7  (1).— The  presentation  of 
a  petition  by  a  debtor  for  his  own  benefit  is  not  an 
abuse  of  the  process  of  the  court,  and  he  ought  to 
be  adjudicated  bankrupt  thereon. — Painter,  &. 
Painter,  Ex  parte,  BKOY.  144. 

13.  Annulment  by  consent  of  creditors — Purchase  of 
debts  by  creditors— Secret  agreement  with  one  eredtisr 
— Validity. — A  bankrupt  desiring  to  obtain  annul- 
ment, induced  some  of  his  creditors  to  sell  their 
debts  to  two  trustees  who  would  consent  to  the 
annulment.  A  creditor  who  had  proved  for  £25,000 
assigned  this  debt  to  the  trustees  in  confidante 
of  £2,000;  this  assignment  was  made  in  pursuance 
of  an  agreement  between  the  bankrupt  and  tha 
creditor,  whereby  the  bankrupt  agreed  to  paytk* 
creditor  a  further  sum  of  £6,000  at  a  future  tine. 
This  agreement  was  disclosed  to  the  two  trnstooi 
but  not  to  the  other  creditors,  nor  to  the  oovt 
when  applying  for  the  annulment. 

Held,  that  there  was  no  duty  to  disclose  the 
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agreement  to  the  court,  inasmuch  as  the  functions 
of  the  court  was  merely  to  ascertain  whether  the 
proper  parties  consented ;  nor  to  the  other  credi- 
tors, inasmuch  as  there  was  no  common  basis  of 
consent,  and  that  the  agreement  was  a  valid  one. 

Decision  of  North,  J.  (42  W.  R.  474),  reversed  — 
Levita,  Ex  parte,  McDermott  v.  Boyd,  c.A. 

14.  Bankruptcy  notice — "  Final  judgment " — Order 
of  Bankruptcy  Court  setting  aside  deed — Order  for 
payment  of  costs — Bankruptcy  Act,   1883   (46  &  47 

Vict.  c.  52),  «.  4,  sub-section  1  (g). — A  "  final  judg- 
ment," so  as  to  support  a  bankruptcy  notice  within 
section  4,  sub-section  1  (g),  of  the  Bankruptcy  Act, 
1883,  means  a  final  judgment  in  an  action. 

Therefore,  an  order  made  by  the  Court  of  Bank- 
ruptcy upon  motion  under  section  102  of  the  Bank- 
ruptcy Act,  1883,  setting  aside  a  deed  of  assign- 
ment of  certain  of  the  bankrupt's  property  and 
directing  the  assignee  to  pay  the  costs  of  the  motion, 
is  not  a  "final  judgment"  within  the  meaning  of 
section  4,  sub-section  1  (g),  of  the  Bankruptcy  Act, 
1883,  so  as  to  support  a  bankruptcy  notice  against 
the  assignee  by  reason  of  his  non-payment  of  the 
costs. — Official  Receiver,  Ex  parte,  O.A.  305. 

15.  Bankruptcy  notice — Final  judgment — Order  for 
the  payment  of  costs — Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  s.  4  (1)  for).—  Although  a  bankruptcy 
notice  cannot  be  issued  upon  an  interlocutory  order 
for  the  payment  of  costs,  yet  if  an  action  is  brought 
and  judgment  obtained  for  the  taxed  amount  of 
the  costs,  a  bankruptcy  notice  can  issue  upon  such 
judgment,  it  being  a  "final  judgment "  within  the 
meaning  of  section  4,  sub-section  1  (g)  of  the 
Bankruptcy  Act,  1883. 

Be  Shirley,  58  L.  T.  N.  S.  237,  discussed.— 
Boyd,  Re,  McDermott,  Ex  parte,  C.A. 

16.  Bankruptcy  notice  issued  against  a  widow  upon 
a  judgment  obtained  against  her  separate  property 
during  coverture —Bankruptcy  Actt  1883  (46  &  47 
Vict.  c.  52),  8.  4,  subsection  1  (g) — Bankruptcy  Rules, 
1886,  r.  136— Appendix,  Farm  No.  6.— When  a 
judgment  has  been  obtained  against  the  separate 
property  of  a  married  women  in  the  form  pre- 
scribed in  Scott  v  Morley,  36  W.  R.  67,  20  Q.  B.  D. 
120,  no  bankruptcy  notice  can  be  issued  against 
her  personally  upon  such  judgment  after  she  has 
become  a  widow  and  her  separate  property  has 
ceased  to  exist  as  such. — Hewitt,  Re,  Levene,  Ex 
parte,  Q.B.D.  237. 

17.  Bankruptcy  notice  —  Irregularity  —  No  sub- 
stantial injustice — Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  4,  sub- section  1  (g). — In  an  action  in 
which  the  petitioning  creditor  had  been  plaintiff 
and  the  debtor  and  five  other  persons  defendants, 
judgment  was  recovered  against  the  debtor  and 
three  of  the  five  other  defendants.  In  a  bank- 
ruptcy notice  founded  upon  the  judgment,  the 
judgment  was  stated  to  have  been  recovered  against 
all  the  defendants,  their  names  being  given. 

Held,  that  the  irregularity  caused  no  substantial 
injustice  to  the  debtor,  and  that  the  bankruptcy 
notice  was  not  invalidated  thereby. — Low,  Re, 
Gibson,  Ex  parte,  O.A.,  405. 

18.  Charging  order  on  fund  in  court — Protected 
transaction — "Dealing  or  transaction^  with  bank- 
rupt— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ss. 
45,  49  (d). — A  charging  order  on  a  fund  belonging 
to  a  person  against  whom  a  bankruptcy  petition 
had  previously  been  presented,  on  which  an  ad- 
judication was  made  subsequently  to  the  charging 
order,  is  not  a  protected  execution  within  the 
meaning  of  section  45  of  the  Bankruptcy  Act, 
1883  ;  nor  is  it  a  "  contract  dealing  or  transaction  " 


with  the  bankrupt  within  the  protection  of  section 
49  of  the  same  Act. — O'SJiea,  Re,  Courage  v.  09Shea, 
CA.  232.. 

19.  Costs — Official  receiver — Liability  of,  for  costs — 
Costs  of  proceedings  under  third-party  notice — Duties  of 
official  receiver  as  interim  receiver — Bankruptcy  Rules, 
1886,  r.  339— Bankruptcy  Act,  1883  (46  &  47  Vict.  c. 
52),  8.  70. — Proceedings  taken  against  an  official 
receiver  by  third-party  notice  are  "proceedings 
taken  either  by  action,  motion,  or  in  any  other 
manner"  within  the  meaning  of  rule  339  of  the 
Bankruptcy  Rules,  1886,  and  if  such  proceedings 
are  taken  "in  respect  of  anything  done  or  default 
made  by  him  when  acting,  or  in  the  bond  fide  and 
reasonable  belief  that  he  is  acting,  in  pursuance  of 
the  Act  or  in  execution  of  the  powers  given  to 
official  receivers  by  the  Act,"  the  official  receiver 
is  entitled,  provided  he  have  otherwise  complied 
with  the  rule,  to  be  paid  out  of  the  estate  of  the 
debtor  the  costs  to  which  he  may  be  put  under 
such  proceedings. 

An  official  receiver  when  acting  as  interim  re- 
ceiver ought  not  to  realize  or  deal  with  or  en- 
cumber the  estate,  except  for  the  purpose  of 
protecting  it  or  disposing  of  perishable  goods,  and 
if  extraordinary  measures  out  of  the  ordinary 
practice  have  to  be  adopted  he  should  first  consult 
the  Board  of  Trade,  and  if  necessary  apply  to  the 
court. 

An  official  receiver,  acting  as  interim  receiver, 
instructed  certain  auctioneers  to  pay  off  a  bill  of 
sale  given  by  the  debtor,  and  to  take  an  assign- 
ment of  it  to  themselves.  The  trustee  chosen  by 
the  creditors  sued  the  auctioneers  in  order  to  test 
the  validity  of  the  bill  of  sale,  and  the  auctioneers 
brought  in  the  official  receiver  as  third  party.  The 
action  was  dismissed  with  costs. 

Held,  that,  under  the  implied  indemnity  given 
by  the  official  receiver,  the  auctioneers  were 
entitled  to  receive  from  him  the  difference  between 
the  costs  incurred  by  them  as  between  solicitor  and 
client,  and  the  costs  as  between  party  and  party 
which  they  received  from  the  trustee,  and  that  the 
official  receiver  was  entitled  to  be  paid  out  of  the 
estate  his  own  costs  and  the  amount  he  had  paid 
under  his  indemnity  to  the  auctioneers. — Wells  and 
Croft,  Re,  Official  Receiver,  Ex  parte,  BKCY. 

20.  Deed  of  arrangement — Registration — Affidavit 
— Secured  creditors  —  Omission  of  names  from 
schedule  to  debtor's  affidavit — Deeds  of  Arrangement 
Act,  1887  (50  <fe  51  Vict.  c.  57),  m.  4,  6,  19.— By 
section  6,  sub-section  1,  of  the  Deeds  of  Arrange- 
ment Act,  1887,  on  the  registration  of  a  deed  of 
arrangement  there  shall  be  filed  an  affidavit  of  the 
debtor  stating  {inter  alia)  the  names  and  addresses 
of  his  creditors. 

Held,  that  it  was  not  necessary  to  set  out  in  the 
schedule  to  the  debtor's  affidavit  the  names  and 
addresses  of  those  creditors  whose  debts  were 
secured,  and  that  an  omission  to  do  so  did  not 
render    the    registration    bad. — Chaplin    v.   Daly, 

Q.B.D. 

21.  Deed  of  assignment — Right  of  trustee  of  deed 
to  remuneration — Discretion  of  official  receiver. — A 
trustee  of  a  deed  of  assignment  has  no  right  to 
remuneration  out  of  the  estate  of  the  assignor,  upon 
the  bankruptcy  of  the  latter  within  three  months 
of  the  date  of  the  execution  of  the  deed,  for  ser- 
vices rendered  to  the  estate;  but,  if  the  official 
receiver  is  of  opinion  that  valuable  services  have 
been  rendered,  he  may,  in  his  discretion,  grant  the 
trustee  some  remuneration,  and  the  court  will  rarely 
override  his  discretion. — Foster,  Re,  Official  Receiver, 
Ex  parte,  BKCY.  428. 
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22.  Discharge—"  Misdemeanour  or  felony  connected 
with  the  bankruptcy  "—Bankruptcy  Act,  1890  (53  <fc 
54  Vict.  c.  71),  8.  8  (2).— It  is  provided  by  section 
8  (2)  of  the  Bankruptcy  Act,  1890,  "  that  the  court 
shall  refuse  the  discharge  in  all  cases  where  the 
bankrupt  has  committed  any  misdemeanour  under 
the  Debtors  Act,  1869,  or  the  principal  Act,  or  any 
other  misdemeanour  connected  with  his  bankruptcy, 
or  any  felony  connected  with  his  bankruptcy, 
unless  for  special  reasons  the  court  otherwise 
determines." 

Held,  that  a  "  misdemeanour  or  felony  connected 
with  the  bankruptcy"  means  an  offence  ejusdem 
generis  with  the  offences  included  in  the  Debtors 
Act,  1869,  and  the  Bankruptcy  Act,  1883,  and 
would  be — first,  one  wherein  there  was  a  conviction 
on  facts  which  brought  about  the  bankruptcy; 
secondly,  one  wherein  the  facts  upon  which  the 
conviction  was  based  were  misconduct  as  a  bank- 
rupt, or  in  view  of  impending  bankruptcy* — 
Hedley,  Be,  Board  of  Trade,  Ex  parte,  bkoy.  465. 

23.  Disclaimer— Vesting  order— Terms— Past  lia- 
bilities—Bankruptcy Act,  1883  (46  &  47  Vict.  c.  52), 
*.  55— Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s. 
13.-— Where  a  lease  has  been  disclaimed  and  appli- 
cation is  made  for  a  vesting  order,  the  court  will, 
as  a  general  rule,  make  such  vesting  order  upon  the 
terms  that  the  person  in  whose  favour  it  is  made 
shall  take  upon  himself  the  burden  of  the  unper- 
formed obligations,  both  past  and  future,  to  which 
the  bankrupt  was  liable  when  the  petition  was 
filed. 

The  court  may,  however,  under  special  circum- 
stances, modify  such  terms  so  as  to  make  the  person 
in  whose  favour  the  vesting  order  is  made  subject 
only  to  the  same  liabilities  and  obligations  as  if  the 
lease  had  been  assigned  to  him  at  the  date  when  the 
petition  was  filed.— Walker,  Be,  Mills,  Ex  parte, 

BKOY. 

24.  Fraudulent  preference— Conveyance  with  intent 
to  defeat  and  delay  creditors— Conversion  of  bankrupt's 
business  into  a  limited  company — Respective  rights  of 
creditors  of  the  bankrupt  and  of  the  limited  company. 
— The  bankrupt,  when  insolvent,  had  converted  his 
business  into  a  "  one-man  "  company,  limited. 

Held,  that  the  trustee  in  the  bankruptcy  was 
entitled  to  a  declaration  that  the  conveyance  of  the 
bankrupt's  business  to  the  company  was  void 
against  him,  and  that  he  was  entitled  to  take  the 
assets  of  the  company ;  but  that  he  must  pay  the 
new  creditors  of  the  company  in  full,  in  priority 
to  the  creditors  of  the  bankrupt,  upon  the  principle 
that  the  bankrupt  had  used  the  oompany  as  nis 
agent,  and  was  bound  to  indemnify  it.— Carey,  Be, 
Jeffries,  Ex  parte,  bkoy.  605. 

25.  Judgment  debt— Power  of  court  to  inquire 
into  consideration  for  debt— Application  for  receiving 
order— Compromise,  reasonableness  of— Bankruptcy 
Act,  1883  (46  <fe  47  Vict.  c.  52),  s.  7,  sub-section  3.— 
The  doctrine  laid  down  in  Ex  parte  Lennox,  In  re 
Lennox,  34  W.  B.  51,  16  Q.  B.  D.  315,  that  the 
Court  of  Bankruptcy  has  power  to  go  behind  a 
judgment  and  inquire  into  the  consideration  for  the 
judgment  debt,  even  though  the  judgment  was  the 
result  of  a  compromise,  is  not  confined  to  cases  in 
which  the  judgment  was  obtained  by  fraud  on  the 
part  of  the  judgment  creditor.  Apart  from  fraud, 
if  the  court  is  of  opinion  that  the  compromise  was 
not  a  fair  and  reasonable  compromise  between  the 
parties,  the  court  will  refuse  to  make  a  receiving 
order  on  a  bankruptcy  petition  founded  upon  the 
judgment. 

So  held  by  Lord  Esher,  M.B.,  and  Lopes,  L.J. 


(Bigby,  L.  J.,  dissenting).— Hawkins,  Be,  Troap,  & 
parte,  c.A.  306. 

26.  Landlord  and  tenant— Distress  for  rent— Ap- 
portionment—Bankruptcy  Act,  1883  (46  &  47  Yi<i,i 
52),  ss.  9  (1),  42  (1);  Schedule  II.,  r.  19— Bank- 
ruptcy Act,  1890  (53  <fe  54  Vict.  c.  71),  s.  2S-Jjh 
pokionment  Act,  1870  (33  <fc  34  Vict.  c.  35),  #.  i- 
The  bankrupt  had  paid  his  rent  up  to  the  Jane 
quarter  day,  and  a  receiving  order  was  made 
against  him  on  the  1st  of  September. 

Held,  that  at  the  expiry  of  the  Michaelinai  quar- 
ter the  landlord  was  entitled  to  distrain  on  the 
goods  of  the  bankrupt  for  the  whole  quarter1! 
rent. — Howell,  Be,  Mandleberg,  Ex  parte,  bkct. 
447. 

27.  Married  woman  carrying  on  a  trade  tepanttfy 
from  her  husband — Married  Women1 s  Property  Ad, 
1882  (45  &  46  Vict.  c.  75),  *.  1  (5).— A  mamcd 
woman  can  be  made  a  bankrupt  in  respect  of  i 
business  carried  on  by  her,  but  entirely  managed  bj 
her  husband,  provided  that  he  has  no  control  ow 
the  money  in,  or  assets  of,  the  business. 

In  re  Helsby,  Ex  parte  Helsby,  1  Manson,  12,  ex- 
plained.— Edwards,  Be,  Edwards,  Ex  parte,  Bid. 
509. 

28.  Partnership  —  Infant  partner  —  Judgwd 
against  firm — Receiving  order  against  firm— Awair 
ment— Bankruptcy  Act,  1883  (46  &  47  VicU  c  52),  * 
4,  5,  6,  105— Bankruptcy  Rules,  18S6,  rr.  260, 2C 
264—72.  8.  C,  ord.  48a,  rr.  5,  8.— An  infant  part- 
ner is  not  a  debtor  for  goods  supplied  to  nil  mm; 
judgment  should,  therefore,  be  entered  either  again* 
the  firm  excepting  the  infant,  or  against  the  adofe 
members  alone.  A  judgment  entered,  and  i 
receiving  order  made,  against  the  firm  simply, 
may  be  amended  by  the  addition  of  words  exchdiag 
the  infant  partner. 

There  is  nothing  to  prevent  an  infant's  trading  <f 
becoming  partner  with  a  trader,  and  until  his  ex- 
tract of  partnership  be  disaffirmed  he  is  a 
of  the  trading  firm.    Though  the  infant 


contract  debts  oy  such  trading,  the  adult  partner « 
is  entitled  to  insist  that  the  partnership  smbU 
shall  be  applied  in  payment  of  the  liability  of  tk 
partnership,  and  that,  until  these  are  provided  fa* 
no  part  of  them  shall  be  received  by  the  infant 
partner ;  and,  if  the  proper  steps  are  taken,  A* 
right  of  the  adult  partner  can  be  mads  avaOatit 
for  the  benefit  of  the  creditors. 

Judgment  of  the  Court  of  Appeal  (42  W.  B»  1ft 
[1894]  1  a  B.  1)  varied.— LoveU  v.  Beauehamp,  S.L 
129.  | 

29.  Petition— Dwelling-house  in  England— Bab- 
ruptcy  Act,  1883  (46  &  47  Vict  c  52),  s.  6  (1)  («r 
A  debtor  who  had  resided  in  a  house  of  his  own  m 
England,  but  who  had  abandoned  the  house  as  a* 
residence  and  gone  to  reside  abroad  more  than  oat 
year  before  the  presention  of  a  petition  against 
him,  and  who  had  not  again  adopted  the  n0B*  " 
his  residence,  although  he  might  at  any  time  of  tat 
said  year,  had  he  chosen  to  do  so,  have  g°**  * 
reside  there,  cannot  be  considered  to  have  badsj 
"  dwelling-house "  in  England  within  the  7* 
before  the  presentation  of  the  petition  within  t» 
meaning  of  section  6,  sub-section  (1)  (<Q  <rf  *" 
Bankruptcy  Act,  1883.— Nordenfelt,  Be,  Mvi* 
NordenfeU  Chuns,  <fcc,  Co.,  Ex  parte,  cla. 

30.  Petitioning  creditor's  debt— Merger  of  fiVH  * 
judgment— Bankruptcy  Act,  1883  (46  6  47  H** 
52),  s.  7  (2)  (3).— The  old  common  law  of  he*j 
ruptcy,  that  a  debt,  though  merged  in  a  higher 
security,  such  as  a  judgment,  will  stOl  support  • 
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bankruptcy    petition,    remains   unaltered  by    the 
Bankruptcy  Act,  1883. — King  and  Beesley,  Ex  parte, 

BKCY78. 

31.  Practice — Costs — Small  bankruptcy  —Review  of 
taxation—Bankruptcy  Act,  1883  (46<fc  47  Vict.  c.  52), 
w.  72,  73,  121— Bankruptcy  Act,  1890  (53  <fe  54  Vict. 
c.  71),  s.  15— Bankruptcy  Rules,  1886,  rr.  112  (2), 
124.-By  rule  112  (2)  of  the  Bankruptcy  Bules, 
1886, "  where  the  estimated  assets  of  the  debtor 
do  not  exceed  £300  a  lower  scale  of  solicitor's 
costs  shall  be  allowed  in  all  proceedings  under  the 
Act  in  which  costs  are  payable  out  of  the  estate — 
namely,  three-fifths  of  the  charges  ordinarily 
allowed,  disbursements  being  added. 

Held,  that  the  words  "  proceedings  "  in  this  rule 
includes  litigious  proceedings.— iforsA,  Re,  Trustee, 
Ex  parte,  BKCY.  208. 

32.  Practice  —  Secured  creditor  —  Valuation  of 
security— Notice  to  trustee  to  elect  to  redeem— Bank- 
ruptcy Act,  1883(46  <fe47  Vict,  c  52),  Schedule  2, 
rr.  11,  12.— By  rule  11  of  schedule  2,  «« If  a  secured 
creditor  does  not  either  realize  or  surrender  his 
security,  he  shall,  before  ranking  for  dividend, 
state  in  his  proof  the  particulars  of  his  security,  the 
date  at  which  it  was  given,  and  the  value  at  which 
he  assesses  it,  and  shall  be  entitled  to  receive  a 
dividend  only  in  respect  of  the  balance  due  to  him 
after  deducting  the  value  so  assessed." 

Held,  that,  when  sending  in  a  proof  in 
accordance  with  this  rule,  a  creditor  need  not 
state  which  particular  securities  he  holds  against 
which  particular  debts,  nor  need  he  separately 
assess  the  value  of  each  security  he  holds,  but  may 
value  his  securities  in  a  lump  against  the  total 
amount  of  his  debt.— Smith  and  Logan,  Re, 
Fletcher,  Ex  parte,  BKOY.  413. 

33.  Proof —Calls  on  shares — Disclaimer  of  shares 
hu  trustee— Liquidator  of  company  person  injured 
thereby  — Damages,  measure  of —  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  s.  55  (7). -In  cases  of 
proof  for  injury  sustained  by  the  operation  of  a 
disclaimer,  the  measure  of  damages  is  the  amount 
lost  by  the  contract  disclaimed,  subject  to  deduc- 
tions for  any  advantages  which  the  party  proving 
may  have  gained  by  the  disclaim^.— jffa&tf,  Re, 
national  Insurance  Co.,  Ex  parte,  bkoy.  ' 

34.  Proof— Interest— Bankruptcy  Act,  1890  (53  <fe 
54  Vict.  c.  71),  s.  23.— Section  23  of  the  Bankruptcy 
Act,  1890,  does  not  affect  the  principle  that,  when 
*  debtor  does  not  appropriate  nis  payments  either 
to  interest  or  principal,  the  creditor  has  a  right  to 
appropriate  the  first  payments  to  interest,  the  later 
ones  to  principal.— Holland,  Re,  Parker  v.  Young, 
Ex  parte,  bkoy.  16. 

35.  Property  of  bankrupt— General  lien  of  ware- 
houseman— Custom  of  trade  in  Bristol. — By  a  custom 
of  trade  in  Bristol,  warehouse  keepers  in  that  city 
ire  entitled  to  a  general  lien  over  all  goods  ware- 
boused  with  them  for  all  warehouse  rent,  labour- 
ige,  and  other  charges  incurred  in  connection  with 
Rich  goods  or  with  any  other  goods  warehoused  by 
the  same  owner — either  before  or  after. — Catford, 
Be,  Carr,  Ex  parte,  BKOY.  159. 

36.  Receiving  order — Refusal  to  make  order— 
1  Sufficient  cause  " — Attempt  to  extort  money — Cesser 
/  bankrupt's  interest  in  the  only  asset — Bankruptcy 
id,  1883  (46  &  47  Vict.  c.  52),  s.  7  (3).— The  only 
woperty  of  the  debtor  was  a  life  interest  which 
eased  on  bankruptcy.  He  proposed  to  insure  his 
ife  and  to  set  aside  half  the  income  of  his  life 
trterest  to  keep  up  the  insurance,  and  paying  his 
reditors    10e.  in   the   pound.      The   petitioning 


creditor  refused  to  accept  this   proposal,   and  a 
receiving  order  was  made  on  the  petition. 

Held,  on  appeal  (1)  that  the  fact  that  the  effect 
of  a  receiving  order  would  be  to  deprive  the  debtor 
of  the  only  asset  available  for  the  payment  of  a 
composition  to  his  creditors  was  a  sufficient  cause 
why  no  order  should  be  made ;  and  (2)  that,  as  the 
petitioning  creditor  had  tried  to  obtain  £25  from 
the  debtor  as  a  condition  for  agreeing  to  an  ad- 
journment of  the  petition,  no  receiving  order  ought 
to  have  been(jnade  on  it.— Otway,  Re,  Otway,  Ex 
parte  c.A. 

37.  Scheme  of  arrangement — Rejection  of  proof 
on  judgment  debt — Release  of  debtor — "  Debts  provable 
in  bankruptcy'*— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52$,  a.  18,  sub-section  8;  s.  37,  sub-section  3. 
—By  section  18,  sub-section  8,  of  the  Bankruptcy 
Act,  1883,  "  A  composition  or  scheme  accepted  and 
approved  in  pursuance  of  this  section  shall  be  bind- 
ing on  all  creditors  so  far  as  relates  to  any  debts 
due  to  them  from  the  debtor  and  provable  in  bank- 
ruptcy." 

The  trustee  under  a  scheme  rejected  a  proof  for 
the  amount  due  under  a  judgment  against  the 
debtor  upon  the  ground  that  the  consideration  for 
the  judgment  was  a  gambling  debt. 

Held,  that  the  judgment  debt  was  a  "debt 
provable  in  bankruptcy "  within  the  meaning  of 
section  18,  sub-section  8,  and  that  the  scheme  was 
binding  upon  the  judgment  creditor  and  released 
the  debtor,  and  that  the  j  udgment  creditor  could 
not  issue  execution  upon  the  judgment. — Seaton  v. 
Deerhurst,  C.A.  436. 

38.  Settlement — Post-nuptial — Separate  property  of 
wife  settled  by  husband— Property  of  husband  settled 
by  him  in  exoneration  of  debt  due  to  wife — Purchaser 
in  good  faith  and  for  valuable  consideration — Bank- 
ruptcy Act,  1883,  s.  47 — Proviso  for  cesser  of  hus- 
band's interest  on  bankruptcy — Validity — Married 
Women's  Property  Act,  1882,  s.  3. — A  husband  and 
wife,  immediately  after  their  marriage  in  1883, 
went  out  to  India,  where  separate  property  of  the 
wife  was  remitted  to  her  from  England.  The  hus- 
band borrowed  from  his  wife  to  the  extent  of 
51,000  rupees,  16,000  rupees  of  which  he  invested  '■ 
on  his  wife's  account  in  his  own  name,  speculating 
with  the  balance  of  35,000  rupees  and  losing  it. 
In  exoneration  of  his  debt  to  his  wife,  the  husband 
executed  in  1884  a  post-nuptial  settlement,  in  which 
the  wife  joined,  whereby,  with  her  consent  therein 
expressed,  he  settled  the  securities  representing  the 
said  sum  of  16,000  rupees,  and  also  certain  pro- 
perty of  his  own,  upon  the  usual  trusts,  subject, 
however,  to  a  proviso  that  the  husband's  interest, 
in  the  trust  funds  should  cease  in  the  event  of  his 
bankruptcy.  The  husband  was  made  a  bankrupt 
in  1888  on  the  petition  of  the  mortgagee  under  a 
mortgage  entered  into  by  the  bankrupt  previous  to 
his  marriage. 

On  an  application  by  the  husband's  trustee  in 
bankruptcy  for  a  declaration  that  the  said 
post-nuptial  settlement  was  void  as  against 
him, 

Held,  that  the  wife  was  a  purchaser  in  good  faith 
and  for  valuable  consideration  within  the  meaning 
of  section  47  of  the  Bankruptcy  Act,  1883,  and  that 
the  settlement  was  therefore  valid  as  against  the 
plaintiff. 

On  an  alternative  claim,  that  the'provision  for  the 
cesser  of  the  husband's  interest  in  the  event  of  his 
bankruptcy  was  void  as  against  the  plaintiff  as  such 
trustee  in  bankruptcy. 

Held,  that  the  property  brought  into  settlement 
by  the  husband  was,  to  the  extent  of  the  unpaid 
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balance  of  35,000  rupees  due  from  him  to  his  wife, 
in  substanoe  the  property  of  the  wife,  and  was, 
therefore,  capable  to  that  extent  of  being  limited  to 
the  husband  until  his  bankruptcy. 

Held,  further,  on  the  authority  of  Ex  parte  Tid- 
well,  35  W.  B.  669,  that  section  3  of  the  Married 
Women's  Property  Act  of  1882  only  applies  where 
the  wife's  property  has  been  lent  to  the  husband 
for  the  purposes  of  his  trade  or  business. — Mackin- 
tosh v.  Pogo8e,  CH.D.  STIRLING,  J.,  247. 

39.  Trustee — Appointment — Objection  by  Board  of 
Trade — Difficult  for  trustee  to  act  with  impartiality — 
Decision  of  High  Court  as  to  validity  of  objection — 
Appeal  by  Board  of  Trade — Right  of  appeal — Bank- 
ruptcy Act,  1883  (46  &  47  Vict  c.  52),  ss.  21,  104.— 
When  the  High  Court  has  decided  against  the 
validity  of  an  objection  by  the  Board  of  Trade  to 
the  appointment  of  a  trustee,  under  section  21  of 
the  Bankruptcy  Act,  1883,  an  appeal  will  lie  to  the 
Court  of  Appeal ;  and  such  appeal  may  be  brought 
by  the  Board  of  Trade  as  "  a  person  aggrieved  " 
within  the  meaning  of  section  104  of  the  Aot. 

By  section  21,  sub-section  3,  of  the  Bankruptcy 
Act,  1883,  the  Board  of  Trade  may  object  to  the 
appointment  of  a  trustee  upon  the  ground  that 
"his  connection  with  the  bankrupt  or  his  estate 
makes  it  difficult  for  him  to  aot  with  impartiality  " ; 
and,  by  sub-section  3,  the  High  Court  may  decide 
upon  the  validity  of  such  objection. 

The  creditors  of  L.,  a  bankrupt,  appointed  G.  as 
trustee,  he  being  already  the  trustee  of  E.,  a  bank- 
rupt. The  only  asset  of  E.'s  estate  was  a  large 
claim  against  L.'s  estate.  G.  was  a  creditor  of  L. 
for  about  £400,  and  of  E.  for  £3,000.  The 
Board  of  Trade  objected  to  the  appointment,  upon 
the  ground  that  G.'s  connection  with  the  bankrupt 
and  his  estate  would  make  it  difficult  for  him  to  act 
with  impartiality  in  the  interests  of  the  creditors 
generally. 

Held,  that  the  objection  was  a  valid  one. 

Decision  of  Vaughan  Williams,  J.  (42  W.  B.  544), 
reversed. — Lamb,  Re,  Board  of  Trade,  Ex  parte,  C.A. 

40.  Trustee  appointed  by  Board  of  Trade — Duties 
of — Right  to  give  indemnity — Default  of  trustee — 
Liability  to  Board  of  Trade — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  ss.  74,  75— Bankruptcy  Rule 
295. — A  trustee  in  bankruptcy  appointed  by  the 
Board  of  Trade  under  section  21,  sub-section  6,  of 
the  Bankruptcy  Act,  1883,  has  no  authority,  with- 
out the  sanction  of  the  Board,  to  give  a  personal 
indemnity  to  his  agent  against  the  consequences  of 
selling  goods  seized  for  rent  due  to  the  bankrupt's 
estate;  and  when  such  goods  are  sold  it  is  the 
statutory  duty  of  the  trustee  to  require  that  the 
proceeds  of  the  sale  should  be  at  once  paid  into  the 
Bankruptcy  Estates  Account. 

For  any  loss  occasioned  to  the  estate  of  the  bank- 
rupt by  the  default  of  the  trustee  herein,  he  and 
his  guarantors  are  liable  to  the  Board  of  Trade 
upon  a  bond  given  by  them  guaranteeing  to  make 
good  any  loss  or  damage  to  the  bankrupt's  estate 
occasioned  by  the  default  of  the  trustee  in  the  per- 
formance of  his  statutory  duties. — Board  of  Trade 
v.  Provident  Clerks  Association,  Q.B.D. 

41.  Undischarged  bankrupt  —  After-acquired  pro- 
perty— Leaseholds — Transactions  before  intervention 
of  trustee  —  Disclaimer  —  Vendor  and  purchaser  — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ss.  44, 
54,  55,  168. — The  general  rule  in  Cohen  v.  Mitchell, 
38  W.  B.  551,  25  Q.  B.  D.  262,  applies  to  lease- 
holds, so  that  until  the  trustee  intervenes  all  trans- 
actions by  a  bankrupt  after  his  bankruptcy  with 
any  person  dealing  with  him  bond  fide  and  for  value 
in  respect  of  his  after-acquired  leasehold  property, 


whether  with  or  without  knowledge  of  the  bank- 
ruptcy, are  valid  against  the  trustee. 

In  re  New  Land  Development  Associatm  md 
Gray,  40  W.  B.  295,  551,  [1892]  2  CL  138,  dis- 
cussed. 

Quaere,  whether  the  Bankruptcy  Act,  1883,  s.  55 
(Disclaimer  of  Onerous  Property),  applies  to  the 
case  of  after-acquired  leaseholds.  —  Clayton  asrf 
Barclay's  Contract,  Re,  oh.d.  chitty,  J.,  649. 

42.  On  due  preference— Conduct  of  kmimpf- 
Discharge — Suspension — Bankruptcy  Act,  1883,  i.  S, 
sub-section  (3)  (i).— Where  a  bankrupt  within  three 
months  before  the  receiving  order,  at  a  time  wbsx 
he  was  unable  to  pay  his  debts  as  they  bonne 
due,  paid  some  creditors  in  full,  whereas  it  vw  not 
absolutely  certain  that  in  the  bankruptcy,  fan 
creditors  would  have  been  paid  in  full  before  tie 
other  creditors,  he  has  given  an  "  undue  prefer- 
ence "  within  the  meaning  of  section  8,  sub-wcna 
(3)  (0,  of  the  Bankruptcy  Act,  1883.— Bryud,  Be, 
Bryant,  Ex  parte,  C.A. 

43.  Voluntary  settlement — Avoidance— PvitM  »* 
cumbrancers — Priority — Bankruptcy  Ad,  1883  (46  A 
47  Vict.  c.  52),  s.  47.— The  avoidance  of  a  Toluntuy 
settlement  under  section  47  of  the  Bankruptcy  Act, 
1883,  does  not  give  the  settlor's  trustee  in  bisk* 
ruptcy  any  priority  over  puisne  incumbrancer. 

Ex  parte  Payne,  In  re  Cross,  27  W.  R.  808,  U 
Ch.  D.  539,  and  Ex  parte  Blaiberg,  In  re  T«nm,& 
W.  B.  906,  23  Ch.  D.  254,  followed.— Sang***** 
Stuckey's  Bank,  CH.D.  chttty,  J.,  154. 

See  also  Administration,  3,  8;  Company,  1, 
County  Couht,  7;  Divorce,  12;  Factor;  Mobs 
gage,  1 ;  Practice,  41 ;  Sale  of  Goods,  a; 
Sheriff,  2 ;  Will,  21. 

BETTING.— See  Gaming,  1-3. 

BILL  of  EXCHANGE  :— 

1.  Alteration — Forgery — Acceptance  of  Utt 
bla  nk  spaces — Stamp  —  Negligence  —  Estoppel—  Ut 
bility  of  acceptor  for  amount  of  altered  btil—Btik 
Exchange  Act,  1882  (45  &  46  Vict,  c  61),  «.  «,  * 
section  1. — The  defendant  was  the  acceptor  of  si 
of  exchange  for  £500.  In  the  bill  as  dww 
space  was  left  before  the  words  "five  hnndn 
pounds  "  in  which  there  was  sufficient  room  farti 
insertion  of  two  words,  and  between  the  £  and  til 
figures  500  sufficient  space  was  also  left  for  the 
sertion  of  another  figure.  The  bill  bore  a  sto 
sufficient  to  cover  £4,000.  After  the 
the  drawer  fraudulently  inserted  the  words  " 
thousand"  before  the  words  "five  ton 
pounds,"  and  the  figure  "3"  between  the  £\ 
the  500,  and  in  this  form  he  indorsed  and  ae 
tiated  the  bill.  In  an  action  by  the  plaintiff,  i 
was  a  bond  fide  holder  for  value,  to  recover  the 
amount  of  the  altered  bill,  Charles,  J.,  held  1 
there  was  no  evidence  of  such  negligence  on 
part  of  the  defendant  in  accepting  the  bill  in 
form  in  which  it  was  drawn  as  estopped  him  t 
setting  up  the  subsequent  alteration  as  a  defeaoe_ 
the  action ;  and  that,  therefore,  the  defendant  * 
only  liable  to  the  extent  of  £500  under  section 
sub-section  1,  of  the  Bills  of  Exchange  i 
1882.  _ 

Held,  by  Lord  Esher,  M.B.,  and  Bigby,  I**» 
that  the  acceptor  of  a  bill  owes  no  duty  to  ■***" 
quent  holders  not  to  accept  a  bill  drawn  in  sock  » 
form  as  to  facilitate  fraud,  his  only  duty  btingto 
pay  the  bill  which  he  has  accepted  at  matnisjj; 
that,  assuming  that  there  is  such  a  duty  on  tfcf 
part  of  the  acceptor,  the  above  facts  did  a*****? 
any  evidence  of   negligence  on   his  part;  » 
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assuming  that  there  was  negligence  on  his  part, 
the  negligence  was  not  the  proximate  cause  of  the 
loss,  inasmuch  as  the  forgery  of  the  drawer  inter- 
vened ;  and  that,  therefore,  the  defendant  was  not 
estopped  from  setting  up  the  subsequent  alteration 
of  the  hill,  and  was  only  liable  to  the  extent  of 
£500. 

Held,  by  Lopes,  L.J.,  that  the  acceptor  of  a  bill 
owes  a  duty  to  subsequent  holders  not  to  be  guilty 
of  negligence  with  reference  to  the  form  of  the  bill 
which  he  accepts ;  that  the  defendant,  in  accepting 
the  bill  framed  in  such  a  way  as  to  give  obvious 
opportunities  for  its  fraudulent  alteration  and 
bearing  a  stamp  sufficient  to  cover  a  much  larger 
amount,  was  guilty  of  such  negligence  as  disen- 
titled him  to  set  up  the  fraudulent  alteration ;  that 
the  negligence  was  the  proximate  cause  of  the  loss ; 
and  that,  therefore,  the  defendant  was  liable  for  the 
full  amount  of  the  altered  bill. 

Young  v.  Orote,  4  Bing.  253,  commented  upon. — 
Scholjkld  v.  Londesboroiigh  {Lord),  C.A.  331. 

2.  Cheque — "  Fictitious  or  non-existing  person  " — 
Ignorance  of  Drawer — Bills  of  Exchange  Act,  1882 
(45  <fc  46  Vict.  c.  61),  ss.  7  (3),  73.— A  clerk  of  the 
plaintiffs,  by  fraudulently  representing  to  the 
plaintiffs  that  work  had  been  done  on  then*  account 
by  B.  induced  the  plaintiffs  to  draw  cheques  in 
favour  of  B.  There  was,  in  fact,  no  such  person  as 
B.,  nor  had  any  such  work  as  represented  been  done 
on  the  plaintiffs'  behalf.  The  clerk  forged  B.'s 
endorsement  to  the  cheques  negotiated  them  with 
the  defendant,  who  gave  value  for  them  in  good 
faith. 

The  cheques  were  duly  honoured  by  the  plaintiffs' 
bankers.  Hie  plaintiffs  having  eventually  dis- 
covered the  fraud  sought  to  recover  from  the 
defendant  the  amount  of  the  cheques  as  money  paid 
under  a  mistake  of  fact. 

Held,  that  B.  was  not  the  less  a  "  fictitious  or 
non-existing  person  "  within  the  meaning  of  section 
7  (3)  of  the  Bills  of  Exchange  Act,  1 882,  because, 
at  the  time  of  drawing  the  cheques,  the  plaintiffs 
supposed  him  to  be  a  real  person,  that  consequently 
the  cheques  were  to  be  treated  as  payable  to  bearer, 
and  that  the  plaintiffs  could  not  recover. — Glutton 
v.  Attenborough,  Q.B.D. 

3.  Cheque — Post-dated  cheque — Validity  of  ^Holder 
for  value — Banker  and  customer — Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  s.  38— Bills  of  Exchange  Act, 
1882  (45  &  46  Vict.  c.  61),  ss.  13,  73.— A  post-dated 
cheque,  bearing  a  penny  stamp,  though  taken  by 
the  holder  before  its  date,  is  a  valid  cheque,  and  an 
action  can  be  maintained  upon  it  by  the  holder 
after  its  date. 

Gatty  v.  Fry,  25  W.  B.  305,  2  Ex.  D.  265, 
followed. 

Where  a  customer  pays  a  cheque  into  his  account 
at  his  bankers,  with  the  intention  that  the  bankers 
shall  ac  once  credit  him  with  the  amount  in  his 
account,  and  the  bankers  place  the  amount  to  his 
credit  accordingly,  the  bankers  become  holders  of 
the  cheque  for  value,  and  can  sue  upon  it. — Royal 
Bank  of  Scotland  v.  Tottenham,  o.A.  22. 

See  also  Bankeb,  3. 

BILL  of  SALE:- 

1.  Address  of  grantor — Club  address  given  in  bill 
of  sale — True  address  in  affidavit — Form  in  schedule 
—Bills  of  Sale  Act,  1882  (45  <fc  46  Vict.  c.  43),  *.  9. 
— In  a  bill  of  sale  the  grantor  gave  as  his  address  a 
club  where  he  did  not  reside,  but  of  which  he  had 
been  a  member  for  many  years,  where  he  was  well- 
known,  where  letters  addressed  to  him  would 
certainly  reach  him,  and  where  information  could 


be  given  about  him  at  any  time.  In  the  affidavit 
filed  on  registering  the  bill  of  sale  the  true  address 
and  description  of  the  grantor  were  given,  and  there 
was  no  intention  to  mislead,  and  no  one  was  in  fact 
misled  by  the  omission  of  the  grantor's  correct 
address  in  the  bill  of  sale.  Upon  an  objection  that 
the  bill  of  sale  was  void  as  not  containing  the 
address  of  the  grantor. 

Held,  that  the  bill  of  sale  was  not  void  by  reason 
of  the  omission  of  the  grantor's  true  address  there- 
in, but  was  in  accordance  with  the  form  in  the 
schedule  to  the  Bills  of  Sale  Act,  1882,  and  was 
valid. — Dolcini  v.  Dolcini,  q.b.d.  542. 

2.  Assignment  for  the  benefit  of  creditors — ftegistra- 
tion — Time,  limit  for  assenting  to  deed — Notice — Bills 
of  Sale  Act,  1878  (41  <fe  42  Vict.  c.  31),  s.  4.— A  deed 
of  assignment  is  not  prevented  from  coming  within 
the  exception  in  section  4  of  the  Bills  of  Sale  Act, 
1878,  by  reason  only  that  a  time  limit  is  imposed 
within  which  creditors  must  assent  to  it  in  order  to 

fain  the  benefit  of  its  provisions,  so  long  as  the 
eed  provides  for  notice  to  the  creditors  of  the 
existence  of  the  deed. 

A  deed  of  assignment  in  favour  of  the  creditors 
of  a  debtor  provided  that  any  creditor  who  should 
not  signify  his  assent  to  the  deed  within  three 
months  from  the  date  of  its  registration  under  the 
Deeds  of  Assignment  Act,  1887,  he  having  received 
actual  notice  thereof,  should  be  excluded  from 
acquiring  any  benefit  under  the  deed.  It  further 
provided  for  the  exclusion  of  creditors  who,  having 
received  notice  from  the"  trustees,  should  not  assent 
within  seven  days  of  such  notice. 

Held,  the  deed  was  valid,  notwithstanding  it  had 
not  been  registered  under  the  Bills  of  Sale  Act, 
1878. -Hadley  v.  Beedom,  Q.B.D.  218. 

3.  Attestation  by  agent  of  party  thereto— Consider- 
ation— Term  for  maintenance  of  the  security — Bills  of 
Sale  Act,  1882  (45  <fe  46  Vict.  c.  43),  ss.  8,  9,  10.— 
An  agent  of  the  grantee  of  a  bill  of  sale  may  be  an 
attesting  witness  of  the  execution  thereof  within 
the  meaning  of  section  1 0  of  the  Bills  of  Sale  Act, 
1882,  which  requires  the  execution  of  a  bill  of 
sale  to  be  attested  by  a  credible  witness,  not  being 
a  party  thereto. 

A  debtor,  in  order  to  pay  an  agreed  composition 
to  his  creditors,  obtained  a  loan  of  £150  from  cer- 
tain of  those  creditors,  and  in  consideration  thereof 
granted  a  bill  of  sale  to  such  creditors  to  secure 
this  advance  of  £150,  and  their  own  compositions. 
This  advance  was  made  by  cheques  payable  to  the 
joint  order,  and  paid  into  the  joint  account,  of  the 
grantor  and  one  L.,  the  agent  of  one  of  the 
grantees,  who  was  to  see  to  the  payment  of  the 
compositions  to  the  other  creditors,  the  joint 
account  being  opened  for  the  purpose  of  enabling 
L.  to  make  the  payments.  It  was  said  that  the 
consideration  was  not  truly  stated  by  reason  of  the 
£150  having  been  paid  to  the  joint  order  and  into 
the  joint  account  of  the  grantor  and  L.  instead  of 
to  the  grantor  himself. 

Held,  that  the  advance  was  really  made  to  the 
grantor  for  the  purposes  correctly  set  forth  in  the 
bill  of  sale,  and  that  the  arrangement  made  as  to 
the  joint  account  did  not  alter  the  character  of 
the  consideration,  which  was,  therefore,  truly 
stated. 

A  stipulation  in  the  bill  of  sale  provided  that 
"the  grantor  shall  not  during  the  course  of  this 
security  obtain  credit  to  the  extent  of  ten  pounds 
without  the  consent  of  one  of  the  parties  hereto 
.  .  .  and  shall  bind  himself  to  give  the  said 
firms  the  greater  portion  of  his  business,  and 
shall  keep  proper  books  of  account  of  his  business, 
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and  shall  permit  the  parties  hereto,  or  any  author- 
ized agent  of  them  or  any  of  them,  to  enter  the 
premises  of  the  grantor  and  inspect  the  said  books 
at  all  reasonable  times  during  the  existence  of  the 
security.'* 

Held,  that  this  was  not  a  term  for  the  mainte- 
nance of  the  security,  and  that  the  bill  of  sale 
was,  therefore,  not  in  accordance  with  the  form  in 
the  schedule  and   was    void. — Peace    v.    Brookes, 

Q.B.D. 

4.  Company  —  Nonregistration  —  Description  of 
chattels  by  reference  to  schedule — Falsa  demonstratio. — 
A  hotel  company  incorporated  under  the  Com- 
panies Act,  1862,  executed  in  1873  a  bill  of  sale  of 
all  the  furniture  and  effects  "  which  now  are  or 
hereafter  shall  be  in  the  hotel  and  which  effects 
now  on  the  premises  are  set  forth  in  the  schedule 
hereto."  By  mistake  certain  of  the  chattels  then 
on  the  premises  were  omitted  from  the  schedule. 
The  bill  of  sale  was  not  registered. 

Held  (1)  that  the  bill  of  sale  being  a  security 
given  by  a  limited  company  was  not  within  the 
Bills  of  Sale  Acts  ;  (2)  That  it  passed  all  furniture 
in  the  hotel  and  not  merely  that  described  in  the 
schedule.— Royal  Marine  Hotel  Co.,  Be,  ch.d. 
h.B.  (Ir.) 

5.  Consideration  truly  stated — Bills  of  Sale  Act, 
1878(41*42  Vict.  c.  31),  a.  10  (3)— Bills  of  Sale 
Act,  1882  (45  <fc  46  Vict.  c.  43),  s.  8.— Six  persons 
joined  together  to  advance  the  sum  of  £600  to  S. 
They  contributed  the  loan  in  different  amounts  and 
at  different  times.  When  the  whole  £600  had 
been  advanced,  S.  gave  a  bill  of  sale  to  T.,  one  of 
the  six,  to  secure  the  loan  of  £600.  The  considera- 
tion was  therein  stated  as  "  £600  now  paid  by  T." 

Held,  that  this  was  a  true  statement  of  the 
consideration,  and  that  T.  was  not  a  trustee,  but 
merely  a  collector  for  the  six  lenders. — Smith,  Be, 
Tarbuck,  Ex  parte,  bkoy.  206. 

6.  Statutory  form — Assignment  of  chattel  and 
hire-purchase  agreement  in  one  instrument — Bids  of 
Sale  Act,  1878  (41  &  42  Vict.  c.  31),  ss.  4,  8— Bills 
of  Sale  Act,  1882  (45  &  46  Vict.  c.  43),  s.  9.— The 
bankrupt  had  executed  a  deed  by  which  he  assigned 
a  piano  and  a  hire  agreement  whereby  the  piano 
was  let.  The  assignment  was  not  registered  under 
the  Bills  of  Sale  Acts,  1878  and  1882. 

Held,  that  the  assignment  of  the  piano  was 
separable  from  the  assignment  of  the  hire  agree- 
ment, and  that  the  assignment  of  the  hire  agree- 
ment was  not  void. 

Cochrane  v.  EntwisUe,  38  W.  B.  587,  25  Q.  B.  D. 
116,  and  In  re  Burdett,  Ex  parte  Byrne,  36  W.  B. 
345,  20  a  B.  D.  310,  followed. 

Decision  of  the  Divisional  Court  (ante,  p.  128) 
affirmed. — Isaacson,  Be,  Mason,  Ex  parte,  c.A.  278. 

7.  Statutory  form — Covenant  to  produce  last 
receipts  not  in  writiny — No  power  to  seize  on  failure 
to  do  so— Bills  of  Sale  Act,  1882  (45  &  46  Vict.  c.  43), 
ss.  7,  9,  and  Schedule. — A  bill  of  sale  contained  a 
oovenant  that  the  grantor  would  produce  his  last 
receipt  for  rent,  taxes,  rates,  and  outgoings,  with- 
out specifying  that  there  should  be  any  previous 
demand  by  the  grantee ;  and  the  bill  of  sale  also 
contained  a  proviso  that  the  goods  conveyed  should 
not  be  liable  to  seizure  except  for  the  causes  speci- 
fied in  section  7  of  the  Act  of  1882. 

Held,  that  the  deviation  from  the  form  of  the 
Schedule  to  the  Act  was  not  a  material  one,  and 
did  not  render  the  bill  of  sale  void  under  section  9 
of  the  Act. 

Barr  v.  Kingsford,  56  L.  T.  N.  S.  861,  35  W.  B. 
Dig.  26,  considered  and  distinguished. — Cartwright 
v.  Regan,  Q.B.D.  650. 


See  also  Mobtoaob,  7. 

BUILDING  SOCIETY :— . 

1.  Arbitration —  Withdrawing  member  —  Dispute 
with  society — Appointment  of  arbitrators  after  imt 
of  writ— Building  Societies  Act,  1874  (37  *  88  F& 
c.  42),  ss.  16  (9),  34.— By  one  of  the  rules  of  s 
benefit  building  society  it  was  provided  that  dis- 
putes should  be  settled  by  reference  to  arbitration; 
that  five  arbitrators  should  be  elected  by  the  board 
of  directors,  and  that  in  each  case  of  dispute  tints 
of  such  arbitrators,  chosen  by  lot,  should  dsafe 
the  matters  in  difference ;  and  that  vacantia  in  the 
office  of  arbitrators  should  be  filled  up  by  the 
board  of  directors. 

A  dispute  having  arisen  between  a  member  wk> 
had  given  notice  of  withdrawal  and  the  society, 
the  member  brought  an  action  against  the  society 
for  the  amount  which  she  alleged  to  be  due  to  her. 
The  writ  was  issued  on  the  18th  of  Septemba, 
1894.  On  the  24th  of  October,  1894,  the  socty 
took  out  a  summons  to  stay  all  proceedings  in  the 
action,  and  to  refer  the  matters  in  dispute  ta 
arbitration.  At  the  date  of  the  issue  of  the  wit 
there  were  only  three  arbitrators,  bnt  on  lie  29th 
of  November,  1894,  the  directors  appointed  tro 
additional  arbitrators,  making  the  number  up  to 
five,  as  required  by  the  rules. 

Held,  that  all  proceedings  in  the  action  sknsl 
be  stayed,  and  that  the  matters  in  dispute  sboatt 
be  referred  to  arbitration  pursuant  to  the  roles  & 
the  society. 

Christie  v.  Northern  Counties  Permanent  Beuft 
Building  Society,  38  W.  R.  280,  43  Ch.  D.  62,  dis- 
approved.— Norton  v.  Counties  Conservative  BuHdiaf 
Society,  c.A.  178. 

2.  Instrument  of  dissolution— Priority  of  nasi* 
— Liability  of  advanced  members— Power  to  vaf- 
Building  Societies  Act,  1874,  (37  <ft  88  Vid.  c,  42^ 
32— Building  Societies  Act,  1894  (57  &  58  Vid.  t 
47),  *.  10. — A  building  society  was  dissolved  by  ■ 
instrument  of  dissolution  executed  in  accords** 
with  section  32  (3)  of  the  Building  Societies  Ad 
1874.  The  instrument  provided  that  withdnraisf 
members  should  have  no  preference  or  prwrityjw 
members  who  had  not  given  notice  of  » 
drawaL 

Held,  by  Kekewich,  J.,  that  all  withd^ws; 
members  were  bound  by  the  instrument  of  dissoss- 
tion. 

Some  members  of  the  society  having  neeM 
advances  from  the  society  repayable  by  i» 
ments. 

Held,  by  the  Court  of  Appeal  (reversing* 
decision  of  Kekewich,  J.),  that  such  members  cosM 
not  be  compelled  by  the  instrument  of  dissohtiss 
to  pay  up  forthwith  the  balances  due  from  then  » 
respect  of  their  advances. 

Brownlie  v.  Russell,  8  App.  Gas.  235,  31  W.  *V 
Dig.  28,  explained. 

Section  10  of  the  Building  Societies  Act,  lw*.; 
applies  to  societies  not  completely  dissolved  st  W 
time  of  the  passing  of  the  Act. — Kemp  v.  JFrtesV 
c.A.  213 


3.  Potoer  to  lend  on  a  first  mortgage,  and  to\ 
part  of  a  mortgaged  property — Postponement  of****t 
on  part  payment  of  mortgage  moneys  by  third  fene+i 
Ultra  vires. — A  building  society  which  had  pojj 
under  its  rules  to  lend  to  its  members  on  iat 
mortgage,  and  also  to  release  any  portion  rfj 
mortgaged  estate  if  satisfied  that  the  reuissssj 
would  be  sufficient  security,  lent  to  H.,  one  of  ■ 
members,  £17,000  on  a  first  mortgage.  Hswsj 
exhausted  its  borrowing  powers,  the  society  ag 
plied  to  the  I.  Co.  for  a  loan,  and  an 
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was  made  whereby  the  I.  Go.  lent  £6,000  to  H.  on 
the  security  of  the  property  comprised  in  the 
building  society's  mortgage,  the  building  society 
joining  in  the  deed  to  postpone  its  own  mortgage. 
H.  banded  the  £6,000,  when  received  by  him,  to 
the  building  society,  and  was  credited  with  that 
amount  in  redaction  of  the  £17,000  loan. 

Held,  by  the  Court  of  Appeal  (affirming  Bomer, 
J.,  ante,  p.  686),  that  the  transaction  between  the 
society,  the  L  Co.,  and  H.  was  ultra  vires  the 
society ;  that  the  society's  security  for  £11,000  had 
priority  over  the  I.  Co.'s  security  for  £6,000 ;  and 
that  as  between  the  I.  Co.  and  the  society,  the 
former  were  not  entitled  to  any  security  as  against 
the  latter  in  respect  of  so  much  of  the  £6,000  as 
bad  been  applied  in  payment  of  the  debts  and  lia- 
bilities of  the  society. 

Persons  dealing  with  a  building  society  are 
affected  with  notice  of  the  limitation  of  its  direc- 
tors' authority  as  established  by  its  rules. — Portsea 
Island  Building  Society  v.  Barclay,  CH.D.  ROMEB,  J., 
686;  c.A. 

4.  Unadvanced  shareholders  —  Withdrawals  — 
Priority  of  payment — The  rules  of  a  building 
society,  incorporated  under  the  Building  Societies 
Act,  1874  (37  &  38  Vict.  o.  42),  provided  that : 
"  Upon  giving  one  month's  notice  in  writing  to  the 
secretary  of  Ins  intention  so  to  do,  any  member  may 
withdraw  his  investments  at  any  monthly  meeting 
of  the  society,  the  amount  to  be  repaid  out  of  the 
moneys  received  from  members  in  repayment  of 
advances  on  the  night  for  withdrawal,  but  should 
the  repayments  not  be  sufficient,  the  balance  shall 
be  paid  from  the  same  fund  on  the  next  or  fol- 
lowing monthly  night.  If  several  members  shall 
give  notice  to  withdraw  within  any  one  month, 
they  shall  be  paid  pro  ratd ;  but  the  directors  shall 
have  power,  after  a  resolution  to  the  board,  to  use 
the  monthly  subscriptions  upon  investments  to 
assist  in  repaying  withdrawals.  The  directors  shall 
also  have  power  in  their  discretion  to  make  prior 
payments  to  any  member  leaving  not  more  than 
£50  standing  to  his  credit  in  the  books  of  the 
society  upon  such  terms  as  may  be  arranged  be- 
tween the  member  and  the  directors,  should  the 
directors  deem  the  same  beneficial  to  the  society. 
Provided  always  that  the  widow  and  children  of 
lunatic  or  deceased  members  shall  have  the  prece- 
dence." 

Held,  that  members  who  gave  notice  of  with- 
drawal in  one  month  took  in  priority  over  those 
who  gave  notice  in  subsequent  months. — Botten  v. 
City  and  Suburban  Building  Society,  O.A. 

5.  Withdrawing  members — Repayment  of  advances 
— Dissolution,  instrument  of— Priorities — Building 
Societies  Act,  1874  (37  &  38  Vict.  c.  42),  ss.  18,  32.— 
The  priorities  under  the  rules  of  a  building  society 
of  withdrawing  members  over  those  who  have 
given  no  notice  of  withdrawal  cannot  be  varied  by 
an  instrument  of  dissolution  executed  under  the 
Building  Societies  Act,  1874,  unles?  such  variation 
bas  been  previously  sanctioned  by  a  special  meeting 
yi  the  society  summoned  and  held  in  accordance 
with  the  rules  of  the  society  and  the  terms  of 
lection  18  of  the  Act. — Botton  v.  City  and  Suburban 
Building  Society  (No.  2),  CH.D.  STIRLING,  J. 

See  alao  Company,  2. 

TRIAL.:— 

1.  Ecclesiastical  law — Church  rate — Bate  authorized 
m  local  Act — "  Contract  for  good  or  valuable  con- 
ideration  "-—Church  Bate  Abolition  Act,  1868  (31  & 
(2  Vict,  c  109),  s.  5— Burial  fees— Burial  Act,  1852 


(15  ft  16  Vict.  c.  85),  s.  36.— Section  5  of  the 
Compulsory  Church  Bate  Abolition  Act,  1868, 
provides  that  "  this  Act  shall  not  affect  any  enact- 
ment in  any  private  or  local  Act  under  the 
authority  of  which  church  rates  may  be  made  or 
levied,  upon  any  contract  made,  or  for  good  or 
valuable  consideration  given." 

Held,  that  the  contract  made  or  the  considera- 
tion given,  must  be  found  in  or  be  gathered  from 
the  Act  authorizing  the  levying  of  the  church 
rate. 

Under  the  provisions  of  a  local  Act  oertain  fees 
payable  in  respect  of  burials  in  the  burial-ground  of 
a  metropolitan  parish  were  applicable  to  the  pur- 
pose (inter  alia)  of  the  repair  of  the  parish  church. 

Held,  that  tne  repair  of  the  parish  church  was  a 
parochial  purpose  within  the  meaning  of  section  36 
of  the  Burial  Act,  1852,  and  that  the  fees  received 
by  the  burial  board  under  section  34  of  the  same 
Act  were  applicable  to  the  purpose  of  this  repair. — 
Reg.  v.  St.  Marylebone  Vestry,  O.A. 

2.  Church — Site — Safe— Vendor  and  Purchaser — 
Union  of  Benefices  Act,  1860  (23  &  24  Vict.  c.  142)— 
Union  of  Benefices  Amendment  Act,  1871  (34  &  35 
Vict.  c.  90)— Metropolitan  Open  Spaces  Act,  1881  (44 
&  45  Vict.  c.  34) — Disused  Burial  Grounds  Act, 
1884  (47  &  48  Vict,  c  72)—  Open  Spaces  Act,  1887 
(50  &  51  Vict.  c.  32).— The  site  of  a  church  (in 
which  interments  have  taken  place)  which  vests  in 
the  Ecclesiastical  Commissioners  under  a  scheme 
made  under  the  Union  of  Benefices  Act,  1860,  may 
be  sold  by  them  for  building  purposes,  and  such 
power  to  build  is  not  affected  by  the  Amendment 
Act  of  1871. 

The  Disused  Burial  Grounds  Act,  1884,  s.  5,  is 
not  confined  only  to  sales  made  before  the  passing 
of  that  Act. — Ecclesiastical  Commissioners  and  New 
City  of  London  Brewery  Co.,  Re,  ch.d.  nobth,  J., 

457. 

« 

BUSINESS.— See  Executob;  Will,  18. 

CANADA,  LAW  of:— 

1.  Manitoba — Provincial  legislation  —  Appeal  to 
Govemor-Generalin  council — Manitoba  Public  Schools 
Act,  1890— Dominion  Statute,  33  Vict.  c.  3,  s.  22  (2) 
(3). — Where  the  Boman  Catholic  minority  of  Mani- 
toba appealed  to  the  Governor-General  in  council 
against  the  Manitoba  Education  Acts  of  1890,  on 
the  ground  that  their  rights  and  privileges  in  rela- 
tion to  education  had  been  affected  thereby. 

Held  (reversing  the  judgment  of  the  Supreme 
Court)  (1)  that  such  appeal  lay  under  section  22  (2) 
of  the  Manitoba  Act,  1870,  which  applies  to  rights 
and  privileges  acquired  by  legislation  in  the 
province  after  the  date  thereof ;  (2)  that  the  Boman 
Catholics  having  acquired  by  such  legislation  the 
right  to  control  and  manage  their  denominational 
schools,  to  have  them  maintained  out  of  the  general 
taxation  of  the  province,  and  to  determine  the 
character  of  the  religious  teaching  therein,  were 
affected  as  regards  those  rights  by  the  Acts  of  1890 
under  which  State  aid  was  withdrawn  from  their 
schools  while  they  themselves  remained  liable  to 
local  assessment  in  support  of  non-sectarian  schools 
to  which  they  conscientiously  objected;  (3)  that 
the  Governor-General  in  council  has  power  to  make 
remedial  orders  in  the  premises,  within  the  scope  of 
sub-section  (3)  of  section  22 — e.g.,  by  supplemental, 
rather  than  repealing  legislation. — Brophy  v.  Mani- 
toba Attorney-General,  P.O. 

2.  Quebec  —  Arbitration  —  Award  —  Review  — 
Canadian  Railway  Act,  1888,  s.  161,  sub-section  (2). 
— Where  an  award  of  compensation  made  in  an 
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arbitration  under  the  Canadian  Kail  way  Act,  1888, 
was  appealed  under  section  161,  sab-section  (2), 

Held,  that  the  court  rightly  exercised  its  iuradic- 
diction  by  reviewing  the  award  as  if  it  had  been  the 
judgment  of  a  subordinate  court;  that  is,  by 
deciding  whether  a  reasonable  estimate  of  the 
evidence  had  been  made.  It  was  not,  however, 
authorized  by  the  sections  to  disregard  the  award 
and  deal  with  the  evidence  de  novo  as  if  had  been  a 
court  of  first  instance. — Atlantic  and  North- Wert 
Railway  Co,  v.  Wood%  P.O. 

3.  Quebec — Banking  Company — Trust — Transfer 
of  Shares — Registration — Notice  of  trust — Bank  Act 
{Canada),  18  Vict  c.  202,  s.  36.— Where  the  respon- 
dent bank,  incorporated  by  18  Vict.  c.  202,  regis- 
tered an  absolute  transfer  of  its  shares  which  had 
been  executed  by  trustees  and  executors  of  a  will 
to  one  of  the  residuary  legatees,  regardless  of  a 
provision  in  the  will  directing  the  substitution  of 
the  legatees  lawful  issue  at  his  death,  and  the  trans- 
feree disposed  of  the  shares  so  as  to  defeat  the 
rights  of  the  issue, 

Held,  that  such  registration,  unless  with  actual 
knowledge  of  a  breach  of  trust,  was  not  wrongful 
having  regard  to  section  36  of  the  Act  which 
enacts  that  the  bank  is  not  bound  to  see  to  the 
execution  of  any  trusts,  express,  implied,  or 
constructive,  to  which  any  of  its  shares  may  be 
subject. 

Notice  that  the  shares  were  held  by  the  trustees 
and  executors  in  trust ;  possession  by  the  bank  of  a 
copy  of  the  will ;  the  facts  that  transfers  of  other 
of  its  shares  by  the  same  trustees  to  other  residuary 
legatees  contained  notice  of  substitution ;  that  the 
president  of  the  bank  was  one  of  the  executors ; 
and  the  law  agent  of  the  bank  was  also  law  agent 
of  the  executors ; 

Held,  not  to  be  sufficient  to  effect  the  bank  with 
knowledge  of  the  particular  trusts  sought  to  be  en- 
forced.— Simpson  v.  Molson's  Bank,  P.O. 

4.  Quebec — Ecclesiastical  Law— Parish — Canonical 
and  civil  jurisdiction — Quebec  Statutes,  88.  3373, 
3380.— Under  the  Quebec  Statutes  Title,  IX.,  c.  1, 
every  decree  for  the  canonical  erection  of  a  new 

Earish  which  is  valid  according  to  ecclesiastical 
iw  is  a  sufficient  foundation  for  proceedings  with  a 
view  to  obtain  civil  recognition  of  that  parish. 
Proceedings  before  the  commissioners  of  the  diocese 
with  a  view  to  such  civil  recognition  are  not 
subject  to  the  review  or  control  of  a  court  of  jus- 
tice. An  objection  to  the  formation  of  a  new 
parish  on  the  ground  that  one  of  the  old  parishes 
dismembered  for  that  purpose  was  in  debt,  is  a 
valid  objection  under  section  3380 ;  but  where  the 
debt  relied  on  was  contracted  by  the  Fabriqce,  it 
must  be  proved  that  the  Fabrique  was  unable  to 
pay  for  it,  and  that  a  levy  upon  the  Boman 
Catholic  freeholders  of  the  parish  has  been  duly 
authorized. — Alexandre  v.  Brassard,  P.O. 

5.  Quebec — Procedure — Non-judicial  day — Expira- 
tion of  time — Code  of  Civil  Procedure,  art.  3 — 49  &  50 
Vict.  c.  95  {Quebec),  s.  20— 42  & 43  Vict.  c.  53  {Quebec), 
s.  12. — By  the  Canadian  Code  of  Civil  Procedure, 
art.  3,  it  is  provided  that  "if  the  day  on  which 
anything  is  to  be  done  in  pursuance  of  the  law  is  a 
non- judicial  day,  such  thing  may  be  done  with  like 
effect  on  the  following  day." 

By  the  Declaratory  Act,  49  &  50  Vict.  c.  95 
(Quebec),  s.  20,  "  If  the  day  fixed  for  any  proceed- 
ings, or  for  the  doing  of  anything,  expires  on  a 
non-judicial  day,  such  delay  is  prolonged  till  the 
next  following  juridical  day. 

Held,  that  these  provisions  relate  to  matters  of 
procedure  only,  and  to  things  which  the  law  directs 


to  be  done  by  either  of  the  parties  in  the  conrae  of 
a  suit,  and  not  to  the  title  or  want  of  title  in  the 
plaintiff  to  institute  and  maintain  it ;  and  therefore 
where  a  statute  (42  &  43  Vict.  c.  53  (Quebec)  u  12) 
provided  that  proceedings  of  the  respondent  cor- 
poration might  be  questioned  on  the  ground  of 
illegality  by  a  petition  presented  to  the  superior 
court  within  three  months,  and  the  last  day  of  the 
three  months  was  a  non-judicial  day,  the  time  far 
presenting  such  petition  was  not  extended  to  the 
following  day. 

Judgment  of  the  court  below  affirmed. 

Semble,  that,  though  an  incompetent  resoktin 
must  be  illegal,  it  does  not  follow  that  an  fflegii 
resolution  is  necessarily  incompetent. — D&hetu  t, 
City  of  Montreal,  P.O. 

6.  Quebec—Railway  —  Information — Code  of  (M 
Procedure  Act,  Article  997— Power  of  Ationet- 
General  to  discontinue — General  Railway  Ad,  1888, 
c.  109,  s.  12.— Article  997  of  the  Civil  Prooediw 
Code  relates,  on  its  true  construction,  not  to  every 
illegal  act  done  by  an  association  therein  men- 
tioned, but  only  to  such  acts  as  are  professedly  or 
manifestly  done  in  the  assertion  of  some  speoil 
power,  franchise,  or  privilege  not  conferred  upon  it 
by  law. 

Where  an  information  under  Article  997  alleged 
that  the  respondent  company  had  closed  a  pauk 
lane  under  pretext  that  they  had  acquired  private 
interests  therein  which  entitled  them  so  to  do. 

Held,  that  this  did  not  amount  to  an  allegata 
that  they  closed  it  in  exercise  of  any  power,  fna- 
chise,  or  privilege  within  the  meaning  of  the 
article. 

Held  also,  that  the  court  has  jurisdiction  under 
Article  998  to  prohibit  the  issue  of  a  writ  of  infor- 
mation under  Article  997  ;  but  that,  after  issue,  the 
Attorney-General  is  dominus  litus,  and  can  d»- 
continue  proceedings  or  control  their  oondaet 
independently  of  any  private  relator. 

Held  further,  that  assuming  the  lane  in  question 
to  have  been  a  public  one,  the  respondent  compel? 
were  entitled  to  close  and  use  it,  with  the  assent  of 
the  city  council,  which  could  be  given  under  Bail- 
way  Act,  1888,  o.  189,  s.  12.— Casgrain  v.  AUa& 
and  North- West  Railway  Co.,  P.O. 

CAPE  of  GOOD  HOPE,  LAW  of  :— 

1.  Company — Memorandum  of  association— &**• 
mss  to  be  carried  on  in  the  colony  —Licence— Mf- 
Act  No.  3  of  1864,  schedule  17.— By  schedule  IT  to 
.the  Colonial  Act,  No.  3,  of  1864,  every  joint-stock 
company,  "  any  of  the  dealings  of  which  shall,  by 
the  deed  or  other  instrument  regulating  such  com- 
pany, be  described  as  to  be  carried  on  in  ties 
colony,"  shall  take  out  an  annual  licence  and  pay 
a  stamp  duty  at  a  certain  rate.  The  memoranda" 
of  association  of  a  limited  company  having  te 
principal  office  in  England  declared  that  one  of  the 
objects  of  the  company  was  "  to  carry  on  m  any 
part  of  the  world  the  business,"  &c  The  compasT 
carried  on  business  through  an  agent  in  the  Gape 
Colony. 

Held,  that  the  company  was  not  liable  to  stamp 
duty  under  the  schedule,  which  was  mtendedto 
apply  only  to  companies  in  whose  constitution  tawte 
was  something  specially  pointing  to  the  colony  as  a 
place  of  business. — Marshall  v.  Orpen,  P.c. 

2.  Lease  —  Improvements  —  Permafient  ***J*^J 
erected  by  lessee — Right  of  removal.— A  lessos  « 
lands  in  Cape  Colony,  who  was  entitled  by  jj^ 
terms  of  his  lease  to  remove  all  such  imnrofenana 
as  should  be  capable  of  removal  without  injury* 
the  land  itself,  pulled  down  a  brick  building  hekafl 
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erected  on  the  land,  and  removed  the  materials 
except  those  composing  the  stone  foundations 
beneath  the  soil. 

Held,  that  this  was  authorized  by  the  lease,  and 
was  in  accordance  with  the  lessee's  common  law 
right  under  Roman-Dutch  law.-— London  and  South 
African  Exploration  Co.  v.  De  Beers  Mines,  P.O. 

CABBEEB:— 

Wl%ar finger  —  Accidental  fire  —  Loss  of  goods — 
Liability. — Wharfingers  who  described  themselves 
as  wharfingers,  lightermen,  and  carmen,  carried 
goods  from  their  wharf  to  their  own  wharf  cus- 
tomers, but  not  for  strangers  unless  at  arranged 
prices,  and  not  then  unless  they  considered  the 
business  good. 

Held,  that  they  were  wharfingers  and  not 
carriers;  and  even  if  carriers,  were  not  common 
carriers;  and  consequently  that  they  were  not 
liable  for  the  loss  of  goods  occasioned  by  an  acci- 
dental fire  at  their  wharf.— ChaUock  v.  Bellamy, 

QB.D. 

CHABITY:— 

1.  Administration — Scholarship— Action  to  obtain 
possession  and  enjoyment — Consent  of  Charity  Com- 
missioners— Stay  of  proceedings — Charitable  Trusts 
Act,  1852  (16  &17  Vict.  c.  137),  s.  17.— The  founda- 
tion deed  of  a  scholarship  provided  for  the  award- 
ing of  the  scholarship  to  the  duly  qualified  candi- 
date who  should  pass  the  best  examination  in 
certain  subjects.  The  above  action  was  against  the 
trustees  of  the  deed  for  a  declaration  of  the 
plaintiffs  title  to  the  scholarship,  and  an  order 
directing  the  plaintiff  to  be  put  in  possession  there- 
of. The  plaintiff  alleged  that  he  obtained  the 
highest  number  of  marks  at  an  examination  of 
candidates,  but  no  award  of  the  scholarship  was 
made.  On  a  motion  to  stay  all  proceedings,  on  the 
ground  that  the  certificate  of  the  Charity  Com- 
missioners had  not  been  obtained  pursuant  to  the 
Charitable  Trusts  Act,  1853,  s.  17. 

Held,  that  the  plaintiff,  by  submitting  himself 
for  examination,  did  not  do  anything  which 
resulted  in  a  contract  between  the  plaintiff  and  the 
trustees,  and  that  the  case  made  by  him  related  to 
and  involved  the  partial  execution  or  administra- 
tion of  the  trusts  of  the  deed,  and,  therefore,  that 
the  action  could  not  be  allowed  to  proceed  without 
the  certificate  of  the  Charity  Commissioners. 

Rendall  v.  Blair,  38  W.  B.  689,  45  Ch.  D.  139, 
considered  and  distinguished. — Booke  v.  Dawson, 
CH.I>.  chitty,  J.,  313. 

2.  Charity  Commissioners — Jurisdiction — Endow- 
ment— College — Exhibition  —Public  school — Endowed 
School  —  Endowed  Schools  Act,  1869  (32  &  33 
Vict.  c.  56),  ss.  4,  5,  6,  8,  24  —  Endowed 
Schools  Act,  1873  (36  &  37  Vtct.  c.  87),  s.  9 
—Endowed  Schools  Act,  1874  (37  &  38  Vict.  c. 
87),  s.  6. — Where  under  a  charitable  trust  a  fund 
was  applicable  to  the  maintenance  of  exhibitions 
tenable  at  the  University  of  Oxford  which  were 
open  to  the  competition  of  schools,  some  of  which 
were  included  in  the  Endowed  Schools  Act,  and  one 
of  which,  being  a  public  school,  was  excluded  from 
their  operation. 

Held,  that  such  exhibitions  were  educational  en- 
dowments within  the  meaning  of  the  Endowed 
Schools  Act ;  and  that  the  Charity  Commissioners 
had  exclusive  jurisdiction  to  deal  with  the  whole 
fund,  including  that  part  of  it  available  for  exhibi- 
tions applicable  to  the  public  school. — Attorney- 
General  v.  Christ  Church,  Oxford  (Dean  of),  ch.d. 
l«roRTHf  J.  198. 

3,  Charitable  purposes  —  Intention  to  benefit  the 


community  —  Anti-vivisection  societies. — Institutions 
whose  objects  are  lawful  and  intended  to  benefit 
the  community  may  be  charities  although  the 
achievement  of  their  objects  might  not  m  fact 
benefit,  or  tend  to  benefit,  the  community. 

The  "Victoria-street  joined  with  the  Inter- 
national Society  for  the  Total  Suppression  of 
Vivisection"  and  "The  London  Anti-Vivisection 
Society,  Sackville-street,"  are  charities. — Foveaux'e 
Estate,  Re,  Cross  v.  London  Anti-Vivisection  Society, 

CH.D.  CHITTY,  J.,  661. 

4.  Charitable  purposes  —  Will  —  Perpetuity.  —  A 
testator,  who  declared  that  his  object  was  to 
encourage  the  sport  of  yacht  racing,  gave  a  sum 
of  money  to  trustees  upon  trust  out  of  the  annual 
income  to  purchase  annually  a  cup  to  be  given  to 
the  most  successful  yacht  of  the  season. 

Held,  that  the  gift,  being  remotely  and  not 
directly  beneficial  to  the  community,  was  not 
charitable,  and  was,  therefore,  void  for  perpetuity. 
— Nottage,  Be,  Jones  v.  Palmer,  ch.d.  keeewich,  j» 


5.  Endowment — Charity  Commissioners— Accounts 
—Charitable  Trusts  Act,  1853  and  1855  (16  &  17  Viet. 
c.  137  and  18  &  19  Vict.  c.  124.— Where  a  testator 
bequeathed  funds  to  trustees  upon  trust  to  apply 
and  appropriate  the  same  as  they  in  their  uncon- 
trolled discretion  should  think  proper  for  the  ad- 
vancement of  education  and  learning, 

Held,  that  the  charity  was  subject  to  the  general 
jurisdiction  of  the  Charity  Commissioners,  and  that 
the  trustees  must  furnish  accounts  to  the  com- 
missioners.— Gilchrist1 s  Trusts,  Be,  CH.D.  KEKE- 
WICH,  J.,  234. 

6.  Endowment — Voluntary  subscriptions  and  dona- 
tions— Investment  in  land — Charity  Commissioners — 
Jurisdiction— Charitable  Trusts  Act,  1853  (16  &  17 
Vict.  c.  137),  ss.  62,  66.— Whether  the  property  of  a 
charity  is  applicable  to  the  general  purposes  of  the 
charity,  or  only  to  some  specific  purpose  in  connec- 
tion with  the  charity,  is  not  the  true  test  of  whether 
the  property  is  an  endowment  within  the  meaning 
of  the  Charitable  Trusts  Act,  1853,  although  this 
circumstance  is  material  in  considering  whether  the 
endowment  is  exempt  from  the  provisions  of  the 
Act  in  the  case  of  a  charity  falling  within  the 
description  in  section  62. 

The  reasoning  of  Bomilly,  M.B.,  in  Governors  of 
Charity  for  Belief  of  Poor  Widows,  Ac,  of  Clergy- 
men v.  Sutton,  8  W.  B.  167,  27  Beav.  651,  on  this 
point,  dissented  from. 

Held,  on  the  true  construction  of  sections  62  and 
66  of  the  Charitable  Trusts  Act,  1853,  (1)  that 
income  of  any  endowment  primd  facie  means  income 
derived  from  any  invested  funds ;  (2)  but  that,  in 
the  case  of  a  charity  partly  maintained  by  voluntary 
subscriptions  and  partly  by  the  inoome  of  any  en- 
dowment, bequests  and  donations  for  the  general 
purposes  of  the  charity,  which  may  be  lawfully 
applied  as  inoome  consistently  with  the  terms  of  the 
gift,  are  exempt  from  the  jurisdiction  of  the 
Charity  Commissioners ;  and  (3)  that  such  bequests 
and  donations,  and  the  income  thereof,  are  not 
brought  within  the  jurisdiction  of  the  Charity 
Commissioners  by  the  fact  of  their  being  invested 
by  the  governors  of  the  charity. — Clergy  Orphan 
Corporation,  Be,  O.A.  150. 

7.  Mortmain— Corporation  stock — Borough  fund — 
Charge  on — Charge  on  revenues  of  landed  property — 
Pure  personalty, — A  charge  on  the"  revenues"  derived 
from  the  "lauded  property"  of  a  corporation  can 
only  be  enforced  by  the  appointment  of  a  receiver; 
ul  though  such  receiver  can  arrest  the  revenues 
before  they  go  into  the  borough  fund,  still  he  can 
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only  collect  them  after  they  have  become  arrears. 
Such  arrears  are  pore  personalty.  A  debenture 
bond  which,  in  addition  to  charging  the  borough 
fund,  charged  the  said  revenues,  could,  therefore — 
even  prior  to  the  Mortmain  Act,  1891 — be  be- 
queathed for  charitable  purposes. 

Decision  of  North,  J.  (42  W.  B.  375)  affirmed.— 
Pickard,  Be,  Elmsley  v.  Mitchell,  c.A. 

8.  Mortmain — Testator  domiciled  in  colony — Bequest 
.    to  erect  buildings  in  England — Mortmain  Act,  1888 

(51  <fc  52  Vict.  c.  42).— A  domiciled  Victorian  who 
died  in  June,  1891,  bequeathed  £10,000  to  the 
mayor  and  corporation  of  an  English  city  for  the 
purpose  of  buying  a  suitable  piece  of  land  and 
erecting  thereon  a  free  library.  Under  the  law  of 
Victoria  the  corporation  were  able  to  lawfully 
expend  the  money  as  directed  by  the  testator. 

Held,  that  the  English  Mortmain   Act,   1888, 

only  applied  in  so  far  as  that  the  assurance  of  the 

land  purchased  must  be  in  accordance  with  the 

\   provisions  of  the  Act,  and  that  the  bequest  was 

valid. 

Attorney-General  v.  Mill,  2  Dow.  &  Clark,  393, 
explained. — Canterbury  (Mayor)  v.  Wyburn,  p. a, 
430. 

9.  Will— General  charitable  purpose — Particular 
charity — Failure  of  object — Lapse — Cy-prds. — Where 
a  legacy  is  bequeathed,  upon  the  true  oonstiuotion 
of  the  will,  to  a  particular  charitable  institution 
existing  at  the  date  of  the  will,  and  the  institution 
has  ceased  to  exist  before  the  testator's  death,  the 
doctrine  of  cy-pres  does  not  apply,  and  the  legacy 
lapses. 

A.,  by  his  will,  dated  in  1883,  bequeated  £5,000 
"  to  the  rector  for  the  time  being  of  St.  T.  Semi- 
nary, for  the  Education  of  Priests  in  the  Diocese 
of  W.,  for  the  purposes  of  such  seminary.1'  At 
the  date  of  the  will  there  was  such  an  institution 
known  as  St.  T.  Seminary ;  but  before  the  death  of 
the  testator  it  had  ceased  to  exist. 

Held,  (affirming  the  decision  of  Chitty,  J.,  42 
W.  B.  581),  that  the  legacy  was  a  gift  to  the  parti- 
cular institution,  and  must  be  taken  on  the  above 
principle,  to  have  lapsed. — Bymer,  Re,  Rymer  v. 
Stanfield,  O.A.,  87. 

10.  Will — Gift  of  residuary  real  and  personal 
estate  to  charity  subject  to  life  interests — Mortmain 
and  Charitable  Uses  Act,  1888  (51  &  52  Vict.  c.  42), 
a.  4  (1)  (2)  (3)  (6)— Mortmain  and  Charitable  Uses 
Act,  1891  (54  &  55  Vict  c.  73).  s.  5.— A  gift  by  will 
of  land  to  a  charity  is  valid,  notwithstanding  that 
the  interest  so  given  is  reversionary,  dispositions 
by  will  under  section  5  of  the  Mortmain  and 
Charitable  Uses  Act,  1891,  not  being  subject  to  the 
restrictions  imposed  by  section  4,  of  the  Mortmain 
and  Charitable  Uses  Act,  1888. 

Decision  of  Stirling,  J.  ip.  188),  affirmed. 

Section  4  of  the  Act  of  1888  has  not  been  re- 
pealed by  section  5  of  the  Act  of  1891,  but  the 
restrictions  thereby  imposed  are  still  applicable  to 
a  gift  by  deed  of  land  to  a  charity. — Hume,  Re, 
Forbes  v.  Hume,  O.A.,  291. 

11.  Will — Gift  to  volunteer  corps — Gift  payable  on 
contingency — Perpetuity — Mortmain  and  Charitable 
Uses  Act,  1888  (51  &  52  Vict.  c.  42),  s.  13.— A  testa- 
tor by  will  gave  an  annuity  of  £100  to  be  provided 
to  a  volunteer  corps  "  on  the  appointment  of  the 
next  lieutenant-colonel."  The  officer  who  was 
lieutenant-colonel  at  the  date  of  the  will  was  still 
lieutenant- colonel  at  the  date  of  the  testator's 
death.   * 

Held  (1)  that  a  gift  to  a  volunteer  corps  was  a 
charitable  bequest  within  the  Charitable  Uses  Act, 
1888 ;  and  (2)  that  as  the  gift  in  this  will  was 


contingent  on  an  event  which  might  never  happen, 
it  was  void  on  the  ground  of  perpetuity.— JJt  ?. 
Stratheden,  OH.D.  BOMER,  J. 

12.  Will-— Legacy  to  charity  in  satisfaction  of 
promise  to  subscribe — Alteration  in  scheme — Cy-prei, 
— A  testatrix  by  codicil  bequeathed  a  legacy  to  s 
committee  for  establishing  a  bishopric  in  satisfac- 
tion of  a  promise  to  subscribe  a  like  sum.  After 
her  death  the  particular  scheme  of  establishment 
was  given  up,  but  the  committee  still  existed,  and 
the  intention  of  establishing  a  bishopric  had  not 
been  abandoned. 

Held,  that  this  was  a  good  charitable  legacy  for 
a  purpose  which  had  not  yet  failed,  and  the  money 
must  be  paid  over  to  approved  members  of  the 
committee  with  an  undertaking  to  apply  it  to  the 
proper  purposes,  and,  in  case  the  purposes  Med, 
to  return  it  for  application  cy-pres. — Villers-WUba, 
Re,  Bower  v.  Goodman,  ch.d.  Stirling,  j. 

See  also  Fbiendly  Society;  Will,  1. 

CHEQUE.— See  Bill  of  Exchange,  2,  3. 

CHURCH.— See  Bubial,  1,  2. 

COAL  MINE  :— 

1.  Examination  of  machinery — Report  of  result  ef 
examination — Record  of  report-— Coal  Mines  RcguU- 
Hon  Act,  1887  (50  &  51  Vict,  c  58),  s.  49,  r.  5.- 
Bection  49,  r.  5  of  the  Coal  Mines  Regulation  Act, 
1887,  on  its  true  construction  requires  a  report  to 
be  recorded  as  well  of  the  examination  by  tint 
section  directed  to  be  made  every  twenty-fair 
hours,  as  of  that  directed  to  be  made  once  every 
week.— Scott  v.  Bould,  Q.B.D. 

2.  Support — Props  and  sprags  where  "  required*  — 
Coal  Mines  Regulation  Act,  1887  (50  <fe  51  VicL  c 58), 
s.  49,  r.  22.— Section  49,  rule  22,  of  the  Coal  Hum 
Regulation  Act,  1887,  provides  for  the  use  of  sprigi 
or  holding  props  in  mines  to  support  the  top  oosl 
while  the  lower  coal  is  being  worked. 

Held,  upon  the  true  construction  of  that  rule,  tat 
words  "  where  they  are  required  "  mean  where  they 
are  "  necessary,"  and  not  where  the  workmen  thiak 
they  are  necessary.  The  necessity  is  a  question  of 
fact  to  be  decided  by  the  justices  in  each  case.— 
Gibbon  v.  Phillips,  Q.B.D. 

COMPANY:— 

1.  Bankruptcy — Liquidator,  petition  by — Beak- 
ruptcy  notice  containing  two  judgments — Bankrupt^ 
Act,  1883  (46  &  47  Vict.  c.  52),  e.  4  {g}- Bank- 
ruptcy Act,  1890  (53  &  54  Vict.  c.  71),  «.  1—  Com- 
panies (Winding-up)  Act,  1893  (56  &  57  VicL  c  5S), 
s.  1. — The  liquidator  of  a  limited  company  oanMt 
present  a  bankruptcy  petition  on  behalf  of  the 
company  in  his  own  name,  but  must  present  it  m 
the  name  of  the  company,  though  he  may  issae  s 
bankruptcy  notice  in  his  own  name  on  a  judgment 
making  a  sum  payable  to  him. 

A  bankruptcy  notice  is  bad  which  calls  upoa  s 
debtor  to  pay  a  sum  due  under  a  final  judgment 
and  also  the  costs  of  an  unsuccessful  appeal  agaiaft 
such  judgment. — Bassett,  Be,  Lewie,  Ex  parte,  BaXT. 
427. 

2.  Building  society — Unregistered  building  sodetf— 
Company  of  less  than  seven  members — Winding  wp 
order— Jurisdiction — Sale  by  liquidator — Qompaam 
Act,  1872  (25  &  26  Vict.  c.  89),  «.  199.— The  ooart 
has  no  jurisdiction  under  section  199  of  the  Oosa- 
panies  Act,  1862,  to  make  an  order  for  the  winding 
up  of  an  unregistered  building  society  whose  mem 
bers  are  not  more  than  seven  in  number.  Such  an 
order,  if  made,  might  be  binding  on  the  society. 
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but  would  not  be  binding  on  an  outsider  who 
challenged  it. 

Held,  therefore,  that  the  liquidator  appointed  in 
pursuance  of  such  an  order  cannot  mate  a  good 
title  to  property  of  the  society  so  as  to  force  his  title 
on  a  purchaser. 

Decision  of  Stirling,  J.,  p.  216,  affirmed. 

In  re  Padstow  Total  Loss,  &c,  Corporation,  30 
W.  E.  326,  20  Ch.  D.  137,  explained.— Bowling  and 
Wdby's  Contract,  Be,  O.A.  417. 

3.  Capital — Dividend  —  Depreciation  of  capital — 
Liability  of  company  to  make  good  same  out  of  profits 
on  year's  working. — The  articles  of  a  company  pro- 
vided that  the  profits  made  during  the  financial 
year  should  be  applicable  to  the  payment  of  divi- 
dends on  the  shares  of  the  company,  and  that  no 
dividend  should  be  payable  except  out  of  profits 
arising  out  of  the  business  of  the  oompany. 

At  the  end  of  a  financial  year  the  value  of  the 
assets  of  the  oompany,  including  the  goodwill,  were 
less  than  the  nominal  capital  of  the  oompany,  but 
the  profit  and  loss  account  showed  a  balance  of 
profit  after  all  proper  and  usual  allowances  had  been 
made.  No  allowance  was  made  for  depreciation  in 
the  value  of  the  goodwill. 

On  a  motion  to  restrain  the  company  from  apply- 
ing the  said  balance  of  profit  in  payment  of  divi- 
dends so  long  as  the  value  of  the  company's  assets 
was  less  than  the  nominal  amount  of  its  capital. 

Held,  that  the  word  "  profits  "  in  the  articles  was 
intended  to  mean  the  excess  of  receipts  over  the 
expenditure  properly  attributable  to  the  year ;  that 
the  depreciation  in  the  value  of  the  goodwill  was 
loss  of  fixed  capital ;  that  the  oompany  was  not 
bound  to  make  any  allowance  in  respect  of  such 
depreciation,  and  was  acting  within  its  powers  in 
applying  the  said  balance  of  profit  in  payment  of  a 
dividend    on   its    shares.—  W ilmer  v.   McNamara, 

OH.D.  8TTBLrNG,  J.  519. 

4.  Capital— deduction — Memorandum —  Alteration 
—-Evidence— Companies  Act,  1867  (30  &  31  Vict.  c. 
131),  s.  25— Companies  Act,  1877  (40  &  41  Vict.  c. 
26) — Companies  {Memorandum  of  Association)  Act, 
1890  (53  &  54  Vict.  c.  62).— Where  a  petition  is 
presented  for  the  confirmation  of  resolutions  for 
reducing  the  oompany's  capital,  or  altering  its 
memorandum  of  association,  a  copy  of  the 
memorandum  and  articles,  and  the  original 
minute-book  of  the  proceedings  of  general 
meetings,  should  be  made  exhibits  to  the  affidavit 
in  support  of  the  petition. 

Where  a  reduction  of  capital  is  to  be  effected  by 
cancelling  paid-up  capital  which  has  not  been 
paid  up  in  cash,  it  must  be  proved  that  the  shares 
were  issued  pursuant  to  a  contract  filed  under  sec- 
tion 25  of  the  Companies  Act,  1867. — Omnium  In- 
vestment  Co.,  Be,  oh.d.  vauohan  Williams,  j. 

6.  Capital — Seduction— Surrender  of  part  of  t/i- 
vestments  to  improve  value  of  others — Ultra  vires — 
Companies  Acts,  1867  (30  &  31  Vict.  c.  131),  s.  9— 
Companies  Act,  1877  (40  &  41  Vict.  c.  26).— Where 
a  limited  oompany  incorporated  for  the  purposes  of 
investing  its  capital  in  su  h  a  way  as  might  seem 
expedient,  and  of  carrying  on  financial  operations 
of  every  kind,  held  shares  in  a  railway  company 
which  nad  become  valueless  in  consequence  of 
inability  to  complete  the  line,  and  proposed  as  part 
of  a  scheme  for  raising  further  capital,  to  surrender 
some  of  their  shares  with  a  view  to  promote  the 
completion  of  the  line,  and  thus  increase  the  value 
of  their  remaining  shares  in  the  railway  company. 

Held,  that  this  was  a  "  reduction  of  capital " 
requiring  the  sanction  of  the  court  under  the  Com- 
panies Acts,  1867  and  1877.— Thomson  v.  Trustees, 
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6.  Company  incorporated  for  benefit  of  one  man — 
Indemnity  to  company  in  respect  of  debts  of  company 
— Principal  and  agent — Debentures. — The  Companies 
Acts  were  intended  to  allow  seven  or  more  persons 
bond  fide  associated  for  the  purposes  of  trade  to  limit 
their  liability  under  certain  conditions  on  becoming 
a  corporation.  But  where  a  oompany  has  been 
formed  for  the  purpose  of  enabling  a  trader  to  carry 
on  his  own  business  with  limited  liability  in  the 
name  of  the  joint-stock  company,  such  company  is 
entitled  to  treat  the  trader  as  its  principal  or  cestui 
que  trust,  and  to  be  indemnified  by  him  against  the 
debts  of  the  oompany. — Broderip  v.  Salomon,  O.A. 
612,  641. 

7.  Company  limited  by  guarantee — Articles,  altera- 
tion of— Resolution  declaring  members*  interests  in 
shares — Resolution  not  ultra  vires — Companies  Act, 
1862,  ss.  8,  9,  14.— A  company  limited  by  guaran- 
tee, by  special  resolutions  divided  the  undertaking 
into  "  shares  or  interests,"  and  adopted  new 
articles,  which,  provided  for  the  transmission  of 
shares,  their  division  into  classes,  and  the  election 
of  new  members.  The  plaintiff  moved  to  set  aside 
these  resolutions  as  being  ultra  vires. 

Held,  that  the  new  articles  did  not  in  any  way 
alter  the  constitution  of  the  company  and  were  not 
ultra  vires. — Malleson  v.  General  Minerals  Patents 
Syndicate,  CH.D.  NOBTH,  J.,  41. 

8.  Costs — Promoting  and  obtaining  Act — Solicitor 
— Agreement  for  payment  of  costs  on  condition  of  "the 
capital "  being  raised — Issue  of  part  of  the  company's 
capital. — A  company  was  being  promoted  tor  the 
building  of  a  railway,  and  for  the  purchase,  in 
connection  therewith,  of  a  certain  canal.  The  pro- 
moters and  a  firm  of  solicitors  came  to  an  agree- 
ment, afterwards  adopted  by  the  oompany,  by 
which  the  solicitors  consented  to  give  their  services 
gratis  "  in  the  event  of  the  application  to  Parlia- 
ment failing,  or  the  capital  not  being  raised,"  but 
in  the  event  of  these  two  conditions  being  ful- 
filled, they  were  to  be  paid  the  customary  pro- 
fessional charges  for  work  done.  An  Act  of  Par- 
liament was  obtained  incorporating  the  oompany, 
and  providing  for  the  transfer  to  it  of  the  canal, 
and  authorizing  the  construction  of  the  railway. 
The  capital  was  not  to  exceed  eight  million  pounds, 
and  the  oompany  was  authorized  to  resolve  that 
the  canal  undertaking  and  capital  necessary  for 
it  should  be  a  separate  undertaking,  with  a  separ- 
ate capital.  This  course  was  adopted  by  the  com- 
pany, and  the  canal  capital  fixed  at  one  and  a 
quarter  millions.  This  amount  was  raised,  but  the 
rest  of  the  capital  of  the  oompany  was  not  raised. 
In  an  action  by  the  solicitors  to  recover  the  cus- 
tomary professional  charges  for  work  done  by 
them: 

Held,  that  the  raising  of  the  canal  capital  was 
not  a  raising  of  "  the  capital,"  and  that  the 
conditions  of  the  contract  made  between  the  pro- 
moters and  the  solicitors  not  having  been  fulfilled, 
the  solicitors  were  not  entitled  to  succeed  in  the 
action. — Nichols  v.  North  Metropolitan  Railway  Co., 
CA. 

9.  Debenture — Affixing  seal  to — Articles  of  associa- 
tion— Irregularities  in  issue  of  debentures — Valuable 
consideration — Notice. — B.  was  a  director  of  and 
vendor  to  a  oompany  which  had  agreed  to  pay  him 
a  certain  sum  of  money,  with  interest  at  six  per 
cent.  B.  owed  D.  a  smaller  sum,  and  it  was 
arranged  that  this  latter  sum  should  be  secured  by 
the  oompany  issuing  a  debenture  to  B.  for  the 
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amount  owing,  with  interest  at  five  per  cent.,  and 
that  B.  should  transfer  the  debenture  to  D.  The 
debenture  was  sealed  by  the  company  in  the 
presence  of  B.  as  a  director  and  countersigned  by 
M.,  the  secretary  of  the  company.  No  meeting  of 
directors  was  called  to  sanction  the  issue  of  the 
debenture,  but  it  appeared  that  at  a  meeting  held 
about  that  time  B.  and  M.  were  present,  and  a 
resolution  was  passed  authorizing  the  issuing  and 
sealing  of  the  debenture.  The  material  provisions 
of  the  articles  were  the  following : — Money  borrowed 
might  be  secured  by  debentures.  The  common 
seal  of  the  company  was  not  to  be  affixed  to  any 
document  except  in  the  presence  of  two  directors  or 
of  one  director  and  the  secretary,  and  in  pursuance 
of  a  resolution  of  the  directors.  No  director  was 
to  vote  in  respect  of  any  contract  in  which  he  was 
personally  interested,  and  if  he  should  vote  his  vote 
was  not  to  be  counted.  Any  debenture  bearing  the 
common  seal  and  issued  for  valuable  consideration 
was  to  bind  the  company,  notwithstanding  any 
irregularity  touching  the  authority  of  the  directors 
or  officers  or  servants  of  the  company  to  issue  the 
same. 

Held,  that,  the  debenture  being  given  for  valu- 
able consideration,  the  irregularities  attending  its 
issue  were  cured  by  the  last-stated  clause  in  the 
artioles. — Davies  v.  Bolton  &  Co.,  ch.d.  vaughan 

WILLIAMS,  J.  171. 

10.  Debenture — Blank  left  for  name  —  Equitable 
charge — Frauds,  Statute  of — Contract, — If  a  regis- 
tered debenture  is  issued  with  the  name  of  the 
person  to  whom  the  security  is  issued  in  blank, 
the  document  will  be  void  as  a  deed,  but  may  be  a 
contract  to  issue  a  debenture  which  will  be  as  valid 
in  equity  as  if  the  debenture  had  been  actually 
issued. 

The  signature  of  the  chairman  to  a  resolution 
authorizing  the  issue  of  debentures,  followed  by 
the  issue  of  debentures  in  blank,  amounts  to  a  good 
contract  within  the  Statute  of  Frauds. — Queensland 
Land  Co,  Be,  Davis  v.  Martin,  CH.D.  NOKTH,  j. 

11.  Debenture  —  Execution  creditor  —  Sheriff.  — 
Held,  by  Kekewich,  J.,  that,  where  debenture- 
holders  intervene  after  sale  by  a  sheriff,  but  before 
the  sale  moneys  are  handed  over  to  the  execution 
creditor,  the  equity  of  the  debenture-holders  is  not 
displaced,  and  the  proceeds  of  sale  belong  to 
them. 

Held,  by  the  Court  of  Appeal,  that,  upon  the 
facts  of  the  case,  there  had  been  no  sale  by  the 
sheriff,  and  the  decision  of  Kekewich,  J.,  affirmed 
on  that  ground. — Taunton  v.  Warwickshire  (Sheriff 
of),  O.A.  579. 

12.  Debenture  —  Floating  security — Charge— Gar- 
nishee order. — A  debenture  which  creates  merely  a 
floating  security  on  the  assets  of  a  company,  and 
even  though  it  contain  a  provision  that  the  com- 
pany shall  not  be  at  liberty  to  create  any  mortgage 
or  charge  upon  its  property  in  priority  to  the 
debenture,  does  not,  before  a  winding  up  or  a 
receiver  has  been  appointed,  constitute  a  charge  on 
specific  assets  such  as  a  debt  due  to  the  company, 
and  a  creditor  who  has  obtained  a  garnishee  order 
absolute  is  entitled  to  priority  over  the  debenture 
security.  A  garnishee  order  absolute  does  not 
come  within  the  term  "  charge  "  in  such  a  proviso 
as  that  in  the  debenture  in  question.  A  garnishee 
order  absolute  is  a  form  of  execution,  not  a  charge. 
—Bobson  v.  Smith,  ch.d.  bomeb,  j.,  632. 

13.  Debenture-holders'  action — Beneficial  occupation 
— Licence  in  nature  of  lease — Costs  of  realization- 
Costs  of  preservation — Beceiver  authorised  to  "  raise  " 
money — Advances  to  receiver  by  debenture-holders — 


Priority. — A  ferry  company,  who  were  in  occupa- 
tion of  works  in  the  bed  of  the  Thames,  under  a 
licence  from  the  conservators,  which  reserred  an 
annual  payment,  were  unable  to  meet  their 
liabilities.  An  action  was  commenced  against 
them  by  their  debenture-holders  to  enforce  their 
security,  which  comprised  all  the  assets  of  the 
company,  and  a  receiver  and  manager  was 
appointed.  The  receiver,  who  continued  to 
maintain  and  use  the  works  with  a  view  to  the 
realization  of  the  assets,  under  an  order  of  the 
court  giving  him  leave  to  "  raise  "  money  to  cany 
on  the  company's  business,  borrowed  £1,000  from 
a  corporation,  who  were  debenture-holders  of  the 
company,  giving  them  therefor  a  charge  on  the 
assets  in  priority  to  the  existing  debenture*. 
Certain  other  debenture-holders  also  advanced 
£196  to  the  receiver  for  the  same  purpose.  Under 
an  order  of  the  court  the  receiver  sold  the  assets 
and  paid  the  proceeds  into  court.  Claims  being 
made  by  summons  against  the  fund : 

Held  (1)  that  the  company  having  continued  in 
beneficial  occupation,  the  conservators,  although 
only  licensors,  and  having  no  power  of  distress, 
were  entitled  in  priority  to  the  sums  due  under 
their  licence  as  costs  of  realization.  (2)  that  the 
receiver  was  next  entitled  to  his  costs  of  realization, 
but  that  such  costs  only  included  costs  of  actasl 
sale,  and  not  the  costs  of  preserving  the  property. 
(3)  that  the  corporation,  although  debenture- 
holders,  having  advanced  their  £1,000  under  si 
entirely  separate  contract,  were  entitled  next  hi 
priority  to  the  existing  debentures.  (4)  that  those 
who  advanced  the  £196,  having  done  so  in  their 
character  of  debenture-holders,  could  only  come  in 
with  the  other  debenture-holders  after  payment 
of  the  expenses  of  the  litigation. — Lathom  v.  Green- 
wich Ferry  Co.,  ch.d.  kekewich,  j. 

14.  Debenture-holder's  action— Money  authorised* 
be  raised  in  priority  to  debentures — Bight  of  reenter* 
and  managers  to  be  paid  costs,  charges,  andexpenseu— 
The  receivers  and  managers  appointed  in  a  deben- 
ture-holders' action  were  authorized  by  orders  erf 
the  court  to  raise  £5,000  in  order  to  carry  on  the 
business  of  the  company,  such  sum  to  have  priority 
over  all  the  debentures  of  the  company. 

By  a  subsequent  order  it  was  provided  that 
second  debentures  should  be  issued  to  the  unsecured 
creditors  of  the  company,  and  that  the  unseeared 
creditors  or  some  of  them  should  advance  part  d 
the  £5,000,  and  the  plaintiff  in  the  debenture- 
holders*  action  the  rest.  Two  of  the  unsecured 
creditors  were  subsequently  added  as  defendants  to 
the  debenture- holders'  action. 

The  greater  part  of  the  £5,000  was  raised,  be* 
the  receivers  and  managers,  in  carrying  on  the 
business  of  the  company,  incurred  further  costs, 
charges,  and  expenses,  the  payment  of  which  they 
claimed  in  priority  to  the  lenders  of  the  £5,000  and 
to  ail  other  claimants. 

Held  (reversing  the  decision  of  Vaughan 
Williams,  J.),  that  the  persons  who  advanced  the 
£5,000  could  not  be  regarded  as  being  in  the 
position  of  strangers  advancing  money,  and  that 
the  receivers  and  managers  were  entitled  tojthe 
priority  they  claimed. — Strapp  v.  Bull  <fc  Co.  oa. 
641. 

15.  Director—Agreement  made  bona  fide  InU  ultra 
vires — Measure  of  damages — Market  price  of  shares. 
—Where  the  directors  of  a  company  made  aa 
agreement  for  the  sale  of  shares,  which  was  in  met 
partially  ultra  vires  was  made  bona  fide,  in  the 
honest  and  reasonable  belief  that  it  was  for  the 
interest  of  the  company,  they  cannot  be  charged 
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with  dolus  malus  or  fraud  merely  because  the  effect 
of  the  transaction  was  to  cause  a  rise  in  the  shares 
of  the  company,  which  enabled  them  to  sell  shares 
of  their  own  at  prices  which  gave  them  large 
profits ;  and  the  proper  measure  of  damages  in  an 
action  brought  by  shareholders  against  the  directors 
in  respect  of  the  transaction  is  the  value  of  the 
shares  to  the  company  if  the  agreement  had  not 
been  made.  A  subsequent  market  price,  due  to  the 
influence  upon  a  market,  fluctuating  from  day  to 
day,  of  the  impugned  transaction  itself,  is  not  the 
proper  measure  of  what  might  have  been  realized 
from  the  shares  if  no  such  transaction  had  taken 
place. 

McKay's  case  (2  Ch.  D.  1)  and  Weston's  case  (10 
Ch.  D.  589)  distinguished.— Hirsche  v.  Sims,  P.O. 

16.  Director —  Contributory — Agreement  to  become 
member — Qualification  of  director — Winding  up — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  23.— 
Where  the  articles  of  association  of  a  company 
provide  and  require  that  the  directors  shall  hold  a 
certain  qualification  in  shares,  the  mere  acceptance 
of  the  office  of  director,  coupled  with  acting  as 
such,  is  not  sufficient  to  enable  the  court  to  infer  a 
contract  of  membership  within  section  23  of  the 
Companies  Act,  1862.  The  proper  contract  to  be 
inferred  in  such  a  case  is  a  contract  to  qualify  as  a 
director — i.e.,  to  take  the  required  number  of  shares 
—within  a  reasonable  time,  either  from  the  com- 
pany or  from  outside  persons.  Such  a  contract  is 
not  a  contract  of  membership,  nor  does  a  contract 
of  membership  arise  from  the  mere  lapse  of  a 
reasonable  time. — Issue  Co.,  Be,  Hutchinson's  case, 
CH.D.  VATJGHAN  WILLIAMS,  J.,  267. 

17.  Director — Misfeasance — Winding  up — Presents 
made  to  director  out  of  borrowed  money — Consent  of 
shareholders  —  •'  Private"  company  —  Companies 
{Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63),  s.  10. 
— Directors  cannot  pay  themselves  or  each  other, 
or  make  presents  to  themselves,  out  of  the  com- 
pany's assets,  unless  authorized  so  to  do  by  the 
instrument  which  regulates  the  company,  or 
by  the  shareholders  at  a  properly  convened 
meeting. 

N.,  the  chairman  of  the  company,  purchased  on 
behalf  of  the  company  the  right  to  a  building 
agreement  for  £16,000.  In  consequence  of  an  ob- 
jection to  the  acceptance  of  the  company  as 
tenants,  N.  was  substituted  as  tenant,  and  he  then 
sold  the  agreement  to  the  company  for  £26, COO,  an 
advance  of  £10,000.  Of  this  £10,000  it  appeared 
from  the  evidence  that  £7,000  was  part  of  the  cost 
of  acquiring  the  contract,  and  £3,000  was  profit 
actually  made  by  N.  A  sum  of  £3,500  was  spent 
by  N.  out  of  moneys  borrowed  by  the  company  for 
the  purpose  of  its  business  in  decorating  his  private 
house.  Nearly  all  the  shares  in  the  company  were 
held  by  N.  and  his  family,  and  these  transactions 
were  entered  into  with  the  knowledge  and  approval 
of  all  the  shareholders.  The  company  being  wound 
up,  a  summons  under  section  10  of  the  Companies 

Flnding-up)  Act,    1890,  was  taken  out  by  the 

initiator. 

JCeld  (affirming  the  decision  of  Vaughan  Wil- 
liams, J.),  that  N.  was  not  liable  for  the  £7,000; 
but 

Held  (reversing  the  decision  of  Vaughan  Wil- 
liams, J.),  that  he  was  liable  for  the  £3,000  and 
the  4>3,500.— Newman  &  Co.,  Be,  c.A.  483. 

18-  ZHrector — Qualification  —  Besignation  during 
period  allowed  for  qualification — Winding  up — Con- 
tributary. — By  the  Articles  of  Association  of  a 
x>mpany»  the  signatories  thereto  were  to  be  the 
lirectors    until  such    time  as  six  of  them  should 


nominate  another  director  in  their  place ;  and  the 
qualification  of  a  director  was  to  be  the  holding 
£100  in  shares,  but  he  might  act  without  acquiring 
his  qualification,  and  a  director  was  to  acquire  his 
qualification  within  three  months  from  his  ap- 
pointment, and  unless  he  should  do  so  he  was  to 
be  deemed  to  have  agreed  to  take  the  shares  from 
the  company, 

Held  (Lindley,  L.J.,  dissenting),  that  the  direc- 
tors who  resigned  within  the  three  months  were 
under  no  obligation  to  take  the  qualification  shares 
from  the  company. — Salisbury -Jones,  Ex  parte, 
Bolton  &  Co.,  Be,  o.A. 

19.  Friendly  Society — Winding  up  of  registered 
Company — Friendly  Societies  Acts  (18  &  19  Vict.  c. 
63,  38  &  39  Vict.  c.  60)— Industrial  Societies  Acts 
(15  &  16  Vict.  c.  31,  56  &  57  Vict.  c.  39.— The  court 
has  jurisdiction  under  section  199  of  the  Companies 
Act,  1862,  to  wind  up  compulsorily  as  an  un- 
registered company  a  friendly  society  registered 
under  the  Friendly  Societies  Acts,  but  are  not  regis- 
tered under  the  Companies  Acts. 

Members  of  a  Friendly  Society  who  have  given 
notice  of  withdrawal  of  deposits  are  not  in  same 
position  as  outside  creditors  and  are  not  entitled  ex 
debito  justitice  to  a  winding-up  order,  but  where  the 
circumstances  make  it  just  and  equitable  to  do  so, 
the  court  will  order  a  winding  ^.--Independent 
Protestant  Loan  Fund  Society,  Be,  CH.D.,  v.C. 
(It.). 

20.  General  meeting — Chairman — Dissolution  of 
meeting — Power  of  chairman. — It  is  not  within  the 
power  of  the  chairman  at  a  general  meeting  of  a 
company  to  dissolve  the  meeting  at  his  own  plea- 
sure. The  function  of  the  chairman  is  to  preserve 
order  and  to  see  that  the  proceedings  are  properly 
conducted,  and  to  see  that  the  sense  of  the  meeting 
is  properly  ascertained  in  regard  to  any  question 
before  it.— National  Dwellings  Society  v.  Sykes,  CH.D. 
CHITTY,  J. 

21.  Mortgage  of  uncalled  capital — Power  to  mort- 
gage—  Winding  up — Priority — Companies  Act,  1862. 
— A  company  limited  by  shares  was  authorized  by 
its  memorandum  of  association  "  to  receive  money 
on  loan  or  deposit  or  otherwise,  and  upon  any 
security  of  the  company,  or  upon  the  security  of 
any  property  of  the  company,  or  without  giving 
security.' ' 

Held,  that  these  words  authorized  a  charge  upon 
uncalled  capital. 

The  articles  of  association  of  the  company,  as 
altered  by  special  resolution,  contemplated  and 
provided  for  the  issue  of  debentures,  which  were  to 
be  a  charge  upon  uncalled  capital.  Debentures 
were  accordingly  issued  and  expressly  charged  all 
uncalled  capital. 

In  the  winding  up  the  debenture-holders  claimed  to 
have  a  first  charge  on  the  capital  of  the  company 
which  remained  uncalled  at  the  commencement  of 
the  liquidation. 

Held,  that  they  were  entitled  to  be  paid  out  of 
such  calls  in  priority  to  the  unsecured  creditors  of 
the  company. 

In  re  Pyle  Works  (Limited),  38  W.  R.  674,  44  Ch. 
D.  534,  approved. — Newton  v.  Anglo-Australian 
Investment  Co.,  P.O.  401. 

22.  Practice — Debenture- holder's  action — Declara- 
tion of  charge. — It  is  the  practice  of  the  judges  of 
the  Chancery  Division  to  allow  a  declaration  of 
charge  to  be  inserted  in  the  judgment  in  a  deben- 
ture-holder's action;  but,  after  a  winding-up 
order,  the  declaration  will  not  be  made  without  the 
assent  of  the  official   receiver   and   liquidator. — 
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Marwick    v.     Thurlow    (Lord),    ch.d.     vatohan 
WILLIAMS,  J.  493. 

23.  Practice — Debenture-holder' 8  action — Form  of 
order. — A  debenture-holder  suing  on  his  own  behalf 
to  enforce  his  security  is  not  entitled  as  a  matter  of 
course  to  a  declaration  similar  to  that  in  Perry  v. 
Glutton  Coal  Co.,  Seton,  5th  ed.,  p.  1685;  bat, 
where  all  persons  interested  are  parties,  such  a 
declaration  is  a  convenient  preface  to  the  judgment 
of  the  court,  and  should  be  inserted  according  to 
the  usual  practice  of  the  Chancery  Division. — 
Parkinson  v.  Wainwright,  CH.D.  XOBTH,  j.  420. 

24.  Shares — Allotment — Application  for  shares — 
Withdrawal  of  application — Authority  of  clerk  in 
registered  office — Contributory — Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  ss.  23,  39  —In  the  absence  of 
evidence  to  the  contrary,  the  court  will  draw  the 
inference  that  a  clerk  in  the  registered  office  of  a 
company  is,  in  the  absence  of  the  secretary,  so  far 
the  clerk  in  charge  that  it  must  be  imputed  to  the 
company  that,  in  office  hours,  he  had  authority  to 
receive  communications  so  as  to  bind  the  company 
which  were  made  in  the  absence  of  other  persons 
who,  if  present,  would  have  authority  to  receive 
such  communications. — Brewery  Assets  Corporation 
Re,  Truman9 s  case,  ch.d.  weight,  j.,  73. 

25.  Shares — Contributory  —  Signature  of  memo- 
randum by  member  of  firm — Application  for  shares 
by  firm — Director — Qualification  shares — Contract — 
Intention— Companies  Act,  1862  (25  &26  Vict.  c.  89), 
s.  23. — D.,  a  member  of  a  firm,  signed  the 
memorandum  of  association  of  a  company  in  his 
own  name  for  100  shares.  In  the  name  of  the 
firm  he  subsequently  applied  for  100  shares,  which 
were  allotted  to  the  firm. 

Held,  upon  the  evidence,  that  there  was  only 
one  agreement  to  take  100  shares— viz.,  an  agree- 
ment entered  into  by  D.  on  behalf  of  the  firm, 
and  created  by  his  signature  to  the  memorandum ; 
that  the  application  for,  and  allotment  of,  the 
shares  to  the  firm  was  merely  made  in  pursuance  of, 
and  to  carry  out,  that  agreement;  and,  conse- 
quently, that  D.'s  name  ought  not  to  have  been 
placed  on  the  list  of  contributories  for  100  shares 
in  addition  to  the  100  shares  held  by  the  firm. 

A  director's  qualification  shares  may  be  held 
jointly  with  another  person. 

Decision  of  Yaughan  Williams,  J.,  reversed. — 
Qhry  Paper  Mills  Co.,  Be,  Dunster's  case,  o.A.  164. 

26.  Shares — Issue  of  paid-up  shares — Registered 
contract — Payment  not  in  cash— Illusory  consideration 
—Companies  Act,  1867  (30  &  31  Vict.  c.  131),  s.  25. 
In  deciding  whether  section  25  of  the  Companies 
Act,  1867,  has  been  complied  with,  the  court  is  not 
bound  to  go  into  the  question  whether  the  price 
given  was  fair  or  reasonable,  or  whether  the  things 
given  for  the  shares  had  a  cash  value  in  the  market 
equal  to  the  nominal  value  of  the  shares. — Theatrical 
Trust,  Be.  Chapman's  case,  ch.d.  VAUOHAN 
WILLIAMS,  J.,  553. 

27.  Shares — Seduction  of  capital  —  Confirmation 
by  court — First  preference,  second  preference,  and 
ordinary  shares — Preferential  rights  as  to  capital  as 
well  as  dividend — Total  extinction  of  second  prefer* 
ence  and  ordinary  shares — Companies  Act,  1867  (30  & 
31  Vict.  c.  131),  s.  11— Companies  Act,  1877  (40  &  41 
Vict,  c  26),  ss.  3,  4. — The  court  has  jurisdiction  to 
sanction  a  reduction  of  capital  involving  the  entire 
cancellation  of  groups  of  deferred  shares  against 
the  will  of  some  of  the  holders  if  such  shares  are 
deferred  as  to  capital  as  well  as  dividend. 

The  capital  of  a  company  consisted  of  first  pre- 
ference, second  preference,  and  ordinary  shares, 


with  contingent  non -cumulative  preferential  righti 
as  to  dividend  and  absolute  preferential  rights  as  to 
capital.  A  large  amount  of  capital  being  lost  or 
unrepresented  by  available  assets,  an  extraordinary 
meeting  of  more  than  three-fourths  of  each  da* 
of  preference  shareholders  and  a  few  ordinary 
shareholders  unanimously  passed  a  special  resolu- 
tion for  reduction,  throwing  the  loss  as  far  u 
possible  on  the  second  preference  and  ordmtrj 
shares,  so  as  to  entirely  cancel  them,  and  leafing 
the  balance  only  to  be  borne  by  the  first  preference 
shares.  A  second  preference  shareholder,  who  wu 
not  at  the  meeting,  attended  at  the  hearing  of  the 
petition  for  confirmation  and  opposed  the  reduc- 
tion. The  evidence  showed  that  it  was  highly 
improbable  that  the  company  would  ever  earn  more 
than  enough  to  pay  the  first  preference  dividend!. 
Held,  having  regard  to  the  evidence  and  to  the 
large  majority  in  favour  of  the  proposed  redaction, 
that  it  ought  to  be  allowed. — Floating  Dock  Co.  if 
St.  Thomas,  Be,  gh.d.  CHrrry,  J.,  344. 

28.  Shares— Transfer— Blank  transfer— Broker- 
Authority  of— Priorities — Bight  to  registration.— Tht 
plaintiff,  the  registered  owner  of  shares  in  a  com- 
pany ,  instructed  a  broker  to  sell  same,  and  for  thai 
purpose  delivered  to  him  the  share  certificate  sad 
a  blank  transfer  signed  by  plaintiff.  The  artick* 
of  the  company  did  not  require  transfers  to  be  by 
deed.  The  broker  improperly  deposited  the  blank 
transfer  and  certificate  with  the  defendant  at 
security  for  his  own  debt.  Defendant  afterwards 
filled  up  the  blank  transfer  with  the  date,  con- 
sideration, and  name  of  transferee,  and  sent  it  foe 
registration  to  the  office  of  the  company,  where  it 
lay  for  sixteen  days  without  being  registered.  Tta 
company  had  then  no  notice  of  any  invalidity  in 
the  transfer,  and  had  no  power  under  their  artieki 
to  refuse  to  register  the  transfer.  The  plaintsT 
(whilst  the  transfer  was  lying  unregistered  at  tat 
office  of  the  company)  discovered  the  facts,  sad 
brought  an  action  to  restrain  registration  sad 
establish  his  title  to  the  shares. 

Held,  that  the  defendant,  the  broker,  had  ac- 
quired no  title  to  the  shares  as  against  the  plain- 
tiff; that  the  defendant  had,  therefore,  no  inehsstt 
title  capable  of  being  completed  by  registration, 
and  that  the  plaintiff  was  entitled  to  the  injunction 
and  declaration  claimed. 

France  v.  Clart*  (26  Ch.  D.  257)  followed.—** 
v.  Martin,  ch.d.  kekewioh,  j. 

29.  Winding  up — Compulsory  order — DM  seder 
agreement  with  voluntary  liquidator — Petitioner— 
Locus  standi  of—Uompanies  Act,  1862  (25  &  26  Fid 
c.  89),  ss.  95,  133,  145,  161.— The  A.  Banking  On-, 
being  unable  to  realise  its  assets  and  pay  its  dabfe 
passed  resolutions  for  voluntary  winding  up,  and 
appointed  liquidators,  who  were  authorised  to  enter 
into  an  agreement  with  the  U.  Banking  Go.  for  tan 
transfer  of  its  assets  and  liabilities  to  the  TJ.  On, 
One  of  the  terms  of  suoh  agreement  was  that,  in 
the  event  of  the  assets  not  being  snffioi«it  to  pay 
the  debts,  the  liquidators  were,  so  far  as  thny 
legally  could,  to  make  such  calls  as  shooed  be 
necessary  to  raise  the  deficiency. 

Held     (afiirming     the     decision    of 

Williams,  J.,  p.  299),  that  there  wa    r 

sections  95  and  133  of  the  Companies  Act.  1862,  to 
sell  on  the  terms  of  the  agreement,  and  that  As 
debt,  whether  existing  at  the  date  of  the  oonunsne*- 
ment  of  the  winding  up  or  not,  was  ■"*&»■— *  tn 
support  a  petition  for  compulsory  winding  up  by 
the  court—Bank  of  South  Australia,  Be,  oa.  339. 

30.  Winding   up— Costs— Successful 
Priority — Immediate  payment — Companies  (  Wi 
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up)  Rules,  1890,  r.  31. — A.  obtained  an  order  that 
his  name  should  be  removed  from  the  list  of  oon- 
tributoriee  of  a  company  which  was  being  wound 
up,  and  that  the  liquidator  should,  "out  of  the 
assets  of  the  company,"  pay  the  applicant  his  taxed 
costs  of  the  application.  The  liquidator  having 
refused  to  pay,  except  in  due  course  of  administra- 
tion in  the  winding;  up,  A.  took  out  a  summons 
asking  that  the  liquidator  might  be  ordered  to  make 
immediate  payment.  The  liquidator  had  a  sum  of 
money  in  hand,  but  the  costs  of  realization  in  the 
winding  up  had  not  been  paid,  and  a  similar  order 
to  the  applicant's,  and  prior  in  date,  had  been  ob- 
tained by  another  person.  There  were  also  some 
claims  put  forward  by  the  liquidator,  in  respect  of 
which  he  had  to  give  security  for  costs. 

Held,  that  the  matter  ought  to  be  referred  back 
to  chambers,  with  liberty  to  the  liquidator  to  bring 
to  the  attention  of  the  registrar  any  present  claims 
or  rights  to  immediate  payment,  and  that,  if  there 
was  a  sufficient  sum  to  warrant  payment  to  the 
applicant  of  his  costs,  he  was  to  have  them ;  if 
there  was  not  such  a  sum,  there  could  be  no  order 
for  immediate  payment;  but,  even  in  the  latter 
case,  the  right  of  payment  ought  not  to  be  post- 
poned indefinitely. 

In  re  Home  Investment  Society,  28  W.  R.  576,  14 
Ch.  D.  167,  and  In  re  Dominion  of  Canada  Plumbago 
Co.,  32  W.  R.  425,  27  Ch.  D.  33,  followed. 

Ex  parte  Percival,  L.  B.  6  Eq.  519,  17  W.  R.  Ch. 
Dig.  76 ;  and  In  re  Dronfield  Silkstone  Coal  Co.,  31 
W.  R.  671,  23  Ch.  D.  511,  not  followed.— London 
Metallurgical  Co.,  Be,  ch.d.  yattghan  Williams,  j. 
476. 

31.  Winding-up —  Costs  —  Taxation — Official  re- 
ceiver9* report — Misfeasance  summons — Adjournment 
into  court— Oral  evidence — Instructions  for  brief— 
Three  counsel  —  Consultations  —  Refreshers  — Com- 
panies {Winding-up)  Rules  1890,  r.  78— R.  S.  C. 
1883,  Ord.  65,  r.  27,  sub-rules  30,  39,  40,  48 ;  App. 
N.9  no.  81. — The  official  receiver's  special  report 
under  rule  78  of  the  Companies  (Winding-up)  Rules 
1890,  is  neither  a  pleading  nor  equivalent  to  a 
pleading,  nor  an  affidavit,  nor  within  Ord.  65,  r. 
27 ;  but  a  statement  of  facts  for  which  the  only 
charges  which  can  be  made  are  for  drawing  at  8d. 
a  folio,  and  copying  at  4d.  a  folio. 

The  hearing  of  an  adjourned  misfeasance  sum- 
mons under  section  10  of  the  Companies  (Winding- 
up)  Act,  1890,  is  not  "the  hearing?  or  trial  of 
action  upon  notice  of  trial,  or  notice  for  judg- 
ment given"  (R.  S.  C,  1883;  App.  N.,  no.  81), 
and  therefore  charges  for  instructions  for  brief 
cannot  be  allowed,  but  only  for  drawing  and 
copying  all  the  necessary  proofs  and  statements 
of  the  witnesses  and  observations  at  the  rate  of 
Is.  for  drawing  and  4d.  for  each  copy  for  counsel. 

Oil  the  hearing  of  such  a  summons  upon  affi- 
davit and  oral  evidence  the  fees  and  costs  of  three 
counsel  may  be  allowed  where  it  is  essential  to 
justice,  having  regard  to  the  issues  raised  and 
the  probable  and  actual  length  of  the  hearing, 
that  the  services  of  three  counsel  should  be  re- 
tained. 

Fees  to  counsel  for  consultation  (after  the  first 
one)  during  the  hearing  disallowed. 

The  registrar  has  power  to  allow  refreshers  on 
such  an  adjourned  summons  where  oral  evidence 
is  adduced,  such  a  case  being  a  matter  within 
ord.  65,  r.  27,  sub-rule  48,  and  section  100  of  the 
Judicature  Act,  1873. — Anglo-Austrian  Printing 
Union  Re,  ch.d.  vaughan  williams,  j. 

32.  Winding-up  —  Dividend  —  Net  profits — Esti- 
mate— Payment  of  dividend  out  of  the  estimated  pro- 


fits— Stale  demand— Resolution  for  dividend — Direc- 
tors* remuneration— Interest — 3  &  4  Wilt.  4,  c.  42,  s. 
28. — The  articles  of  a  limited  company  provided 
that,  after  certain  sums  had  been  paid,  ten  per  cent, 
of  the  residue  of  the  net  profits  should  be  paid  as 
remuneration  to  the  directors,  and  that  the  ultimate 
residue  of  net  profits  should  be  applied  in  paying 
such  dividend  on  the  ordinary  shares,  or  in  such 
manner  as,  subject  to  the  regulations,  a  general 
meeting  might  determine.  At  a  general  meeting 
held  in  April,  1883,  it  was  resolved  that  a  sum 
treated  as  the  balance  of  net  profits  should  be  dealt 
with  in  accordance  with  the  last-mentioned  provi- 
sions of  the  articles.  It  was  objected  that  some  of 
the  items  which  were  then  treated  as  valuable  had 
no  substantial  value,  and  that  the  directors  could 
not,  acting  reasonably,  take  the  view  that  they 
were  valuable.  The  directors  acted  on  the  report 
of  their  auditor  and  after  consultation  with  him. 
The  company  was  wound  up  voluntarily  in  1883, 
and  all  the  creditors  were  paid  in  full,  and  certain 
directors  olaimed  to  be  paid  their  shares  of  the  ten 
per  cent,  of  the  residue  of  the  net  profits — a  claim 
which  was  opposed  by  the  liquidator,  on  the  ground 
that  the  assets  were  over-estimated  at  the  time  the 
resolution  was  passed,  and  that  the  proposed  distri- 
bution of  the  residue  was  in  effect  a  payment  of 
dividends  out  of  capital. 

Held,  that  the  directors  were  entitled  to  the  ten 
per  cent,  claimed,  but  without  interest. 

Orion  v.  Cleveland  Fire  Brick  and  Pottery  Co.,  IS 
W.  R.  869,  3  H.  &  C.  868,  not  followed.— Peruvian 
Guano  Co.,  Re,  Kemp's  case,  OH.D.  WRIGHT,  J., 
170. 

33.  Winding  up  —  Lease  —  Bankruptcy — Proof- 
Claim  by  lessee — Future  and  contingent  liability 
under  lease— Judicature  Act,  1875  (38  &  39  Vict.  c. 
77),  s.  10.— A  limited  oompany  were  lessees  under  a 
lease  for  a  term  of  fourteen  years  at  a  quarterly 
rent  determinable  at  the  end  of  seven  years,  they 
paying  the  rent  and  performing  and  observing  the 
covenants  in  the  lease  down  to  the  date  of  the 
determination  of  the  term.  The  oompany  went 
into  liquidation  before  the  end  of  the  seven  years 
and  was  insolvent. 

Held,  that  the  lease  was  a  subsisting  lease  ;  that 
Hardy  v.  Fothergill,  37  W.  R.  177,  13  App.  Cas. 
351,  had  no  application,  and  that  the  principle  of 
In  re  Haytor  Granite  Co.,  II  W.  R.  186,  L.  R.  1 
Ch.  App.  77,  and  Honey's  Claim,  16  W.  R.  577, 
L.  R.  5  Eq.  561,  applied. — New  Oriental  Bank 
Corporation,  OH.D.  vaughan  WILLIAMS,  J.  523. 

34.  Winding  up — Officers  of  company — Auditor — 
Payment  of  dividends  out  of  capital — Misfeasance — 
Companies  (Winding-up)  Act,  1890  (53  &  54  Vict.  c. 
63),  s.  10—  Companies  Act,  1879  (42  &43  Vict.  c.  76), 
s.  7,  sub-section  1. — The  articles  of  a  joint-stock 
banking  company  provided  that  the  auditor  should 
be  elected  by  the  oompany  in  general  meeting. 
They  also  expressly  declared  that  the  auditor  should 
be  an  officer  of  the  company. 

The  Companies  Act,  1879,  e.  7,  provides  (1)  for 
the  examination  of  the  accounts  of  every  banking 
company  onoe  at  least  in  every  year  by  an  auditor 
or  auditors  elected  annually  by  the  oompany  in 
general  meeting ;  and  (2)  that  a  director  or  officer 
of  the  company  shall  not  be  capable  of  being 
elected  auditor  of  such  company. 

Held,  that  a  person  duly  appointed  auditor  in 
pursuance  of  the  artioles  and  the  Companies  Act, 
1879,  is  an  officer  of  the  oompany  within  the 
meaning  of  section  10  of  the  Companies  (Winding- 
up)  Act,  1890,  and,  as  such,  is  liable  for  any  mis- 
feasanoe  or  breach  of  duty  on  his  part. — London 
and  General  Bank,  Re,  O.A.  481. 
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35.  Winding  up — Officer  of  Company — Solicitor — 
Mufeasance--Companies(Winding-up)  Act  1890  (53 
&54  Vict.  c.  63),  s. 10. — W.,  a  solicitor,  was  appointed 
and  acted  as  sole  solicitor  to  the  liberator  Society, 
which  was  incorporated  tinder  the  Building  Societies 
Act  1874,  at  an  annual  salary  out  of  which  he  was 
to  pay  officers,  clerks,  &c.,  and  undertook  to  pay 
over  to  the  society  all  fees  and  costs  paid  to  him  by 
clients  of  the  society.  An  order  was  subsequently 
made  for  the  compulsory  winding-up  of  the  society, 
and  pursuant  to  rule  78  of  the  Companies 
(Winding-up)  Act  1890,  application  was  made  by 
the  official  receiver  to  bring  to  the  notice  of  the 
court  certain  acts  of  misfeasance  committed  by  W., 
and  for  an  order  that  he  should  contribute  to  the 
assets  of  the  society  sums  received  by  him  as  officer 
thereof. 

Held  that,  although  primd  facie  a  solicitor  is  not 
any  more  an  officer  of  a  society  than  is  a  banker, 
yet  inasmuch  as  W.  had  agreed  to  do  all  the  work 
that  the  society  had  for  him  to  do  in  consideration 
of  a  fixed  salary,  and  to  forego  as  far  as  the 
members  of  the  society  were  concerned  all  the 
ordinary  rules  with  regard  to  payment,  and  as  he  had 
acted  practically  as  the  society's  financial  manager, 
he  was  an  officer  of  the  society  within  section  10  of 
Companies  (Winding-up)  Act  1890,  and  that  as 
such,  his  estate  was  liable  to  contribute  to  the 
assets  of  the  society  all  sums  that  he  had  received 
as  "officer"  of  the  society. — Liberator  Building 
Society,  Be,  Q.B.D. 

36.  Winding-up— Practice — Deceased  shareholder 
— Scotch  sequestration — Tide  to  shares  -  Surplus  assets 
— B.  8.  (/.,  1883,  ord.  16,  r.  46.— A  domiciled 
Scotchman  was,  at  the  date  of  his  death,  the 
registered  holder  of  shares  (of  which  he  was  a 
trustee)  in  an  English  company  which  was  in 
voluntary  liquidation.  After  his  death  sequestration 
was  issued  in  Scotland  against  his  estates,  and  a 
trustee  was  appointed  in  the  sequestation  proceed- 
ings. By  Scotch  law  the  legal  interest  in  the  shares 
was  vested  in  the  sequestrator,  and  he  was  able  to 
give  a  title  to  a  purchaser  of  the  shares  from 
himself  without  the  assistance  of  the  Scotch  legal 
personal  representative.  No  legal  personal  repre- 
sentative had  been  constituted  in  England. 

Held,  that  the  title  to  the  shares  vested  in  the 
sequestrator,  and  that  it  was  unnecessary  to  make 
any  order  under  B.  S.  C,  1883,  ord.  16,  r.  46.— 
Tuticorin  Cotton  Press   Co.,  Be,    oh.d.  vatjghan 

WILLIAMS,  J. 

37.  Winding  up — Practice — Official  receiver — Mis- 
feasance—Board of  Trade — Jurisdiction  of  court — 
Companies  Winding-up  Act,  1890,  «.  10. — Whether 
or  not  proceedings  under  section  10  of  the  Com  - 
paniee  (Winding-up)  Act,  1890,  for  misfeasance 
ought  to  be  instituted  by  the  official  receiver 
against  the  directors  or  officers  of  a  company,  is  a 
matter  for  the  determination  of  the  court,  and  not 
of  the  Board  of  Trade. — New  Zealand  Loan  Agency 

Co.,  Be,  0H.D.  VAUGHAN  WILLIAMS,  J. 

38.  Winding  up — Profits  —  Undivided  profits — 
Profits  earned  before  liquidation — Preference  share- 
holders — Capital— Costs  of  liquidation — Priority. — 
Where,  on  a  limited  company  going  into  liquida- 
tion, there  is  standing  to  the  credit  of  its  revenue 
account  a  sum  representing  undivided  net 
earnings. 

Held,  that,  notwithstanding  the  liquidation,  such 
sum  was,  by  the  terms  of  the  memorandum  and 
articles  of  association,  applicable  as  "  profits,"  in 
payment  of  arrears  of  dividend  due  to  the 
preference  shareholders  in  priority  to  the  payment  I 


of  a  deficit  on  the  capital  accounts,  to  the  costs  of 
liquidation,  or  to  the  return  of  capital  to  the  share- 
holders.— Bishop  v.  Smyrna  and  Cassaba  Railway 
Co.,  CH.D.  KESSWICH,  J.,  647. 

39.  Winding  up  —  Public  examination — Official 
receiver — Further  report  of— Grounds  for  discharge  of 
order  for  public  examination — Evidence  explaining  or 
contradicting  report — Application  to  remove  from  fit 
— Facts  showing  fraud-— Companies  {Winding-up) 
Act,  1890  (53  &  54  Vict.  c.  63),  *.  8,  sub-section*  (2) 
(3). — The  further  report  made  by  the  official 
receiver  under  section  8,  sub-section  (2),  of  the 
Companies  (Winding-up)  Act,  1890,  after  matins 
various  allegations  as  to  the  promotion  and 
formation  of  the  company  and  its  affairs  generally, 
concluded  as  follows : — "  The  official  receiver  is  of 
opinion  that  the  facts  hereinbefore  set  out  show  a 
primd  facie  case  of  fraud  on  the  part  of  some 
persons,  being  directors  or  officers  of  the  company, 
in  relation  to  its  affairs  since  its  formation,  and 
that  it  is  desirable  that  a  public  examination  should 
be  held  of  the  persons  named  in  the  schedule 
hereto."  An  order  having  been  made  thereupon 
for  the  examination  of  certain  persons,  officers  of 
the  company,  under  sub-section  (3)  of  the  same 
section,  these  persons  moved  that  the  further 
report  might  be  ordered  to  be  amended  or  takes 
off  the  file,  on  the  ground  that  it  was  not  in 
accordance  with  the  said  Act  and  materially  mo- 
stated  or  misrepresented  the  effect  of  the  evidence 
on  which  it  purported  to  be  founded,  and  that  the 
order  for  public  examination  might  also  be  dis- 
charged. There  was  no  suggestion  that  the  official 
receiver  had  acted  in  bad  faith.  On  the  hearing  of 
the  motion  the  applicants  asked  to  be  allowed  to 
adduce  further  evidence  as  to  matters  referred  to 
in  the  further  report 

Held,  that  such  further  evidence  ought  not  to  be 
allowed,  and  that  the  application  should  be  dis- 
missed.— New  Travellers  Club,  Be,  OH.D.  BOMXR.J., 
282. 

40.  Winding  up — Public  examination — Bepori  ef 
official  receiver  —  Fraud — Companies  (Winding-up) 
Act,  1890,  e.  8. — The  court  has  no  power  under  tae 
Companies  (Winding-up)  Act,  1890,  s.  8,  sub-eee- 
tion  3,  to  order  a  public  examination  upon  a  report 
which  does  not  show  on  the  face  of  it  that  some 
fraud  has,  in  the  opinion  of  the  official  receiver, 
been  committed.  That  opinion,  however,  need  not 
be  stated  in  express  terms. 

In  re  Laxon  &  Co.  (No.  3),  41  W.  R.  62,  [1893]  1 
Ch.  210,  and  In  re  Birkdale  Steam  Laundry  Co.,  42 
W.  R.  144,  [1893]  2  Q.  B.  386,  discussed. 

Decision  of  Yaughan  Williams,  J.  (42  W.  R-  602), 
affirmed. — General  Phosphate  Corporation,  Be,  oa-, 
34. 


41.  Winding  up— Bates — Liability  for — Beneficial 
occupation  of  premises — Caretakers  possession — Cbav 
panies  Act,  1862  (26  &  27  VicU  c.  89),  as.  85,  87, 
138,  163. — A  liquidator  of  a  company  who  deliber- 
ately chooses  to  occupy  premises  belonging  to  tat 
company  because  he  thinks  he  may  get  a  better 
price  by  waiting  before  selling,  and  a  loss  to  the 
company  would  be  avoided  by  Ids  so  waiting,  most 
pay  the  rates  in  respect  of  his  occupation  in  fulL 

A  company  which  has  ceased  to  carry  on  buameaa 
went  into  voluntary  liquidation.  The  oooanaay 
possessed  certain  leasehold  premises  and  plant. 
The  liquidator  put  a  caretaker  in  possession  of  the 
premises  and  plant  until  the  same  should  be  soli. 
No  profits  were  made  by  reason  of  the  ocoopatioa 
of  the  liquidator,  but,  on  the  contrary,  enrnensf 
was  incurred.  After  the  commencement  of  the 
winding  up  the  vestry  made  a  rate  and  threatened 
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to  distrain  on  the  company's  premises  for  the 
amount  assessed  thereon. 

Held,  that  the  liquidator  ought  to  pay  the  rates 
in  respect  of  his  continued  occupation  of  the 
premises. 

The  true  test  to  be  applied  in  such  a  case  is  the 
test  approved  by  Bo  wen,  L.J.,  in  National  Arms 
and  Ammunition  Co.,  33  W.  R.  585,  28  Ch.  D.  474, 
doubting  the  test  applied  by  Bacon,  V.C.,  in  In  re 
West  Hartlepool  Iron  Co.,  34  L.  T.  N.  S.  568,  24 
W.  R.  Dig.  68. 

After  National  Arms  and  Ammunition  Co.,  the 
case  of  Watson,  Kipling,  <fc  Co.,  31  W.  R.  574,  23 
Ch,  D.  500,  cannot  stand  as  an  authority  so  far  as 
it  distinguishes  rent  from  rates.  —  Blazer  Fire 
Lighter,  He,  ch.d.  yaughan  williams,  j.,  364 

42.  Winding  up — Scheme  of  arrangement — Reser- 
vation to  official  receiver  of  rights  against  directors 
of  old  company—  Opposition  to  proceedings  by  new 
company — Sanction  of  court — Companies  (Winding- 
up)  Act,  1890,  s.  10. — Where  a  scheme  sanctioned 
by  the  court  under  the  Joint  Stock  Companies 
Arrangement  Act,  1870,  contains  a  reservation  to 
the  official  receiver  of  his  right  to  proceed  against 
the  directors  of  the  old  company  under  section  10 
of  the  Companies  (Winding-up)  Act,  1890.  for  mis- 
feasance, the  court  will  refuse  to  sanction  such 
proceedings  even  where  a  primd  facie  case  of 
misfeasance  has  been  shown,  if  it  is  satisfied  that 
the  directors  of  the  new  company  have  come  to  a 
bond  fide  conclusion  that  such  proceedings  will  be 
detrimental  to  the  interests  of  their  company. — 
New  Zealand  Loan  Agency  Co.,  Be,  CH.D.  VAUGHAN 
WTLLIAM8,  J. 

43.  Winding  up—Scheme  of  arrangement — Trans- 
fer to  new  company— Creditor — Contingent  liability — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  158— 
Joint- Stock  Companies  Arrangement  Act,  1870 
(33  &  34  Vict.  c.  104),  s.  2.— The  lessee  of  a  col- 
liery assigned  his  lease  to  a  limited  company,  who 
covenanted  with  him  to  pay  the  rent  and  royalties 
reserved  by  the  lease,  and  to  perform  the  lessee's 
covenants  and  to  indemnify  the  lessee  therefrom. 
A  resolution  to  wind  up  the  company  voluntarily 
was  passed,  and  subsequently  an  order  was  made  to 
continue  the  winding  up  under  the  supervision  of 
the  court. 

By  a  scheme  of  arrangement  sanctioned  by  the 
court  it  was  nrovided  that  a  new  company  was  to 
be  formed  to  take  over  the  assets  and  liabilities  of 
the  old  company,  and  to  pay  or  satisfy,  within 
three  months  of  the  approval  of  the  scheme  by  the 
court,  the  debentures  and  unsecured  creditors  of 
the  company  and  the  costs  of  winding  up;  that 
the  new  company  should  allot  to  each  shareholder 
of  th<*  old  company  one  share  in  the  new  company, 
credited  with  £4  paid,  for  each  share  held  by  him 
in  the  old  company ;  and  that,  upon  payment  or 
satisfaction  of  the  debentures,  debts,  and  expenses 
the  old  company  should  be  wound  up  and  dis- 
solved. 

A  new  company  was  formed  as  proposed,  and 
under  an  agreement  made  between  the  liquidators 
of  the  old  company  and  the  new  company  the 
assets  of  the  old  company  were  taken  over  by  the 
new  company.  The  lessee  knew  of  the  proposed 
scheme,  but  did  not  oppose  its  approval  by  the 
court  or  take  any  steps  to  prevent  its  being  car- 
ried out.  He  subsequently,  however,  applied  by 
lommonA  that  a  claim  by  him  might  be  admitted 
against  the  old  company  based  on  the  covenant  by 
the  company  to  indemnify  him  from  the  rent, 
royalties,  and  covenants  of  the  lease. 
Held  (l)t  that  the  applicant  was  a  " creditor" 


within  the  meaning  of  section  2  of  the  Joint-Stock 
Companies  Arrangement  Act,  1870,  and  was, 
therefore,  bound  by  the  scheme  of  arrangement; 
(2)  that,  even  if  that  were  not  so,  the  applicant  was 
too  late  in  making  his  application. 

Qucere,  as  to  the  effect  of  the  decision  in  Hardy 
v.  Fothtrgill,  37  W.  R.  177,  13  App.  Cas.  351,  upon 
the  right  of  a  lessor  to  have  the  assets  of  a  limited 
company  which  is  being  wound  up  impounded. — 
Midland  Coal  &  Iron  Co.,  Be,  Craig1  s  case, 
O.A.  244. 

44.  Winding  up—Shares  issued  at  a  discount — 
Distribution  of  assets — Adjustment  of  rights  of  con- 
tributories  inter  se — Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  s.  38)— Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  s.  25. — A  limited  company,  having 
under  its  articles  power  to  issue  shares  at  a  discount, 
increased  its  capital  by  the  creation  of  additional 
shares  and  issued  some  of  the  additional  shares 
at  a  discount  to  W.,  an  original  shareholder.  The 
company  having  been  ordered  to  be  wound  up, 
and  all  the  creditors  and  the  costs  of  the  winding 
up  having  been  paid  before  the  whole  of  the  share 
capital  had  been  called  up,  the  liquidator  took  out 
a  summons  to  make  W.  liable,  as  the  holder  of  dis- 
count shares,  to  pay  up  the  whole  amount  of  those 
shares  under  section  25  of  the  Companies  Act,  1867. 

Held,  that  the  issue  of  shares  at  a  discount  was 
void  altogether,  even  though  the  company  purported 
by  its  articles  to  have  power  to  do  so ;  and,  there- 
fore, that  the  discount  shares  were  liable  to  be  called 
up  in  full  for  the  purpose  of  adjusting  the  rightH  of 
the  various  shareholders  in  the  company  inter  se. 

In  re  Almada  and  Tirito  Co.,  36  W.  R.  593,  38 
Ch.  D.  415,  and  In  re  Weymouth  and  Channel 
Islands  Steam  Packet  Co.,  39  W.  R.  5,  49,  [1891]  1 
Ch.  66,  followed.— Railway  Time  Tables  Publishing 
Co.,  Be,  Welton,  Ex  parte,  C.A.,  117. 

45.  Winding  up — Voluntary  winding  up — Distress 
for  rent — Bent  payable  in  advance — Proof — Companies 
Act,  1862  (25  &  26  Vict.  c.  89),  m.  85,  138,  163.— 
A  company,  formed  under  the  Companies  Acts,  was 
tenant  under  an  agreement  which  provided  that, 
on  payment  being  required,  two  quarters'  rent 
should  become  payable  in  advance,  the  rent  being 
payable  on  the  usual  quarter  days.  The  company 
went  into  voluntary  liquidation  on  the  20th  of 
December,  1894,  and  a  liquidator  was  appointed. 
On  the  27th  of  December  a  demand  was  made  for 
the  rent  due  for  the  December  quarter,  and  pay- 
ment was  required  of  two  quarters  in  advance. 
This  demand  not  being  satisfied,  the  defendants 
levied  a  distress  for  the  whole  amount. 

Held,  that  the  liquidator  was  only  liable  for  an 
apportioned  part  of  the  rent. 

In  re  Lancashire  Cotton  Spinning  Co.,  Ex  parte 
Carnelley,  36  W.  R.  305,  35  Ch.  D.  656,  followed 
and  applied. — Shackell  v.  Chorlton,  OH.D.  kekewtch, 
J.  394. 

See  also  Bankruptcy,  24;  Bill  of  Sale,  4; 
Contract,  2 ;  Estoppel  ;  Infant,  1 ;  Libel,  2 ; 
Mortgage,  2 ;  Receiver  ;  Trade  Name,  1 ; 
Tramway,  1 ;  Will,  33. 

COMPENSATION.— See  Landlord  and  Tenant, 
1 ;  Lands  Clauses  Acts,  1,3;  Mines  ;  Railway, 
4,  5 ;  Tramway,  3. 

COMPROMISE.— See  Bankruptcy,  25;  Practice, 
51 ;  Probate,  4 ;  Specific  Performance. 

CONDITION:— 

Restraint  of  marriage — Gift  over  in  event  of 
daughter  marrying  li  below  her  social  position"— 
Condition  not  invalid  for  uncertainty. — A  testator, 
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by  will,  devised  freehold  lands  to  his  daughter  for 
life;  and  by  a  codicil  he  provided  that  if  his 
daughter  should  "  marry  a  man  below  her  in  social 
position"  he  thereby  revoked  the  devise  to  his 
daughter  in  the  will,  and  gave  the  property  over  to 
others. 

The  daughter  married  an  office  apprentice  in  a 
mill. 

Held,  that  the  condition  as  to  the  marriage  of  the 
daughter  was  neither  illegal  nor  invalid  for  un- 
certainty; and  evidence  having  been  taken  as  to 
the  respective  social  positions  of  the  daughter  and 
her  husband  at  the  time  of  the  marriage,  it  was 
held  that  the  gift  over  took  effect.— Greene  v.  Kirk- 
wood,  C.A.  (Ir.). 

See  also  Adulteration,  4;  Insurance,  3; 
Local  Government,  11;  "Railway,  2;  Vendor 
and  Purchaser,  1-5. 

CONSENT  :— 

Mistake  of  fact — Setting  aside  fixtures — Mortgagee 
and  debenture-holders. — An  order  made  by  consent 
in  an  action  can  be  set  aside  upon  the  like  grounds 
as  those  upon  which  the  agreement  embodied  in 
such  order  might  have  been  set  aside. 

A  consent  order  having  been  made,  and  it  having 
been  afterwards  discovered  that  the  parties  had 
consented  to  it  under  a  common  mistake  as  to  a 
material  fact. 

Held,  that  the  order  ought  to  be  set  aside. — 
Buddersfield  Banking  Go.  v.  Lister t  o.A.  567. 

See  also  Estoppel. 

CONTEMPT  :— 

1.  Attachment,  writ  of— Order  for  the  payment  of 
money — Part  payment — Giving  time — Waiver  of  writ 
of  attachment. — A  writ  of  attachment  issued  for 
disobedience  to  an  order  to  pay  money  can  be  en- 
forced although  the  person  at  whose  instance  it 
was  obtained  has  received  payment  of  part  of  the 
money  and  given  time  (which  had  since  expired)  for 
the  payment  of  the  rest. 

Harvey  v.  Hall,  21  W.  B.  733,  L.  B.  19  Eq.  324, 
distinguished. — Fereday,  Re,  OH.D.  north,  J. 

2.  Hearing  in  camera — Publication  of  proceedings. 
— It  is  a  contempt  of  court  to  give  the  public  in- 
formation of  what  the  judge  has  decided  ought  not 
to  be  disclosed  by  determining  to  hear  the  case  in 
private ;  and  the  contempt  is  the  same  whether  the 
report  is  accurate  or  not. — Martindale,  Re,  ch.d. 
NORTH,  J.,  53. 

See  also  Habeas  Corpus. 

CONTRACT:— 

1.  Construction — Building  contract — Non-comple- 
tion by  specified  date — Penalties — Transfer  of  con- 
tract— Liability. — By  a  contract  between  a  water- 
works company  and  a  building  contractor  for  the 
building  of  a  reservoir,  it  was  agreed  that  the  con- 
tractor should  be  liable  to  certain  penalty,  as  and 
for  liquidated  damages,  for  each  day  elapsing 
between  the  day  which  should  be  fixed  for  the 
completion  of  the  works,  and  the  day  on  which 
the  completed  works  should  be  delivered  to  the 
company.  There  was  also  a  clause  providing  that 
in  certain  events  the  company  might  terminate  the 
contract  so  far  as  respected  its  performance  by  the 
contractor,  but  without  thereby  affecting  in  any 
other  respects  his  liabilities,  and  might  enter  into 
possession  of  the  works. 

In  pursuance  of  this  last-mentioned  clause  the 
company  terminated  the  contract,  and  entered  into 
possession  of  the  works. 

The  defendant,  who  had  been  surety  for  the  con- 
tractor, then  entered  into  an  agreement  with  the 


company  to  complete  the  works  in  accordance  with 
the  original  contract,  upon  the  express  condition 
that  nothing  in  the  agreement  should  be  construed 
to  rescind  or  vary  any  term  or  condition  in  the 
original  contract,  but  that  everything  should  stand 
upon  the  same  footing,  both  during  comple- 
tion of  the  works  and  in  finally  settling  the 
accounts,  as  if  the  latter  agreement  had  not  been 
made. 

Through  no  delay  on  the  part  of  the  defendant, 
but  owing  solely  to  the  delay  of  the  original  con- 
tractor, the  works  were  not  completed  and  de- 
livered until  some  time  after  the  day  fixed  for 
completion.  The  company  claimed  from  the  de- 
fendant penalties  at  the  rate  agreed  upon  in  the 
original  contract. 

Held  that,  upon  the  true  constuction  of  the  two 
contracts,  the  defendant  was  liable  to  the  penalties 
at  the  rate  agreed  upon  in  the  original  contract— 
Yeadon  Waterworks  Co.  v.  Wright,  C.A. 

2.  Construction— Company— " £1,000  worth"  of 
shares — Covenant  to  pay  £1,000  or  to  transfer  £1,000 
worth  of  shares  in  company  to  be  formed  by  covenanter 
— Company  formed  with  preference  and  ordinary 
shares — Transfer  of  ordinary  shares  of  no  market  valae 
— Right  to  enforce  payment  of£  1,000. — The  defendant 
by  deed  covenanted  within  twelve  months  to  pay 
the  sum  of  £1,000  to  or  to  transfer  into  the  names 
of  the  plaintiffs  "  £1,000  worth  of  fully  paid-op 
shares  "  in  a  company  to  be  formed  by  him.  lie 
company  was  formed  and  registered  with  capital 
divided  into  preference  and  ordinary  shares  of  £10 
each.  The  defendant  transferred  to  the  planrtflfc 
100  ordinary  shares  expressed  to  be  fully  paid  up, 
but  no  contract  in  respeot  of  them  was  registered 
till  after  the  expiration  of  twelve  months  from  the 
date  of  the  deed.  Neither  class  of  shares  had  any 
value  in  the  market. 

The  plaintiffs  refused  to  accept  the  shares,  and 
brought  an  action  for  payment  of  £1,000. 

Held,  by  Stirling,  J.,  that  the  defendant,  by 
forming  the  company  with  preference  and  ordinary 
shares,  had  put  it  out  of  his  power  to  perform  fee 
covenant  to  transfer  shares,  and  that,  therefore,  the 
plaintiffs  were  entitled  to  £1,000  in  cash. 

Studholme  v.  Mandell,  1  Ld.  ftaym.  279,  followed. 

Held,  by  the  Court  of  Appeal,  that  the  deoisua 
of  Stirling,  J.,  should  be  affirmed,  on  the  ground 
that  the  covenant  to  transfer  "  £1,000  worth"  of 
shares  was  a  covenant  to  transfer  shares  to  the 
value  of  £1,000.— Mcllquham  v.  Taylor,  c  A.  29T. 

3.  Engagement  as  musical  director — Stipulate* 
that  name  should  appear  in  advertisemenU  as  mce— 
Measure  of  damages — Implied  term  in  contract.— Jtj 
an  agreement  of  the  18th  of  August,  1892,  the 
defendant  company  engaged  the  plaintiff  as  nuacsl 
director  of  their  theatre  until  the  1st  of  October, 
1895,  upon  certain  terms  as  to  salary,  with  a 
provision  that  the  plaintiff's  name  should  ha 
announced  in  certain  daily  newspapers,  and  om 
bills  and  programmes.  It  appeared  mat  the  moat 
important  duty  of  a  musical  director  is  to  coadaci 
the  orchestra.  The  plaintiff  had  conducted  threa 
pieces  at  the  defendants'  theatre  with  perfect 
success,  when  a  piece  was  brought  out  which 
was  conducted  by  the  composer.  Since  that  tisae 
the  plaintiff  had  not  been  called  on  to  conduct  or 
perform  the  duties  of  his  office,  but  his  salary  hsA 
been  paid  under  the  agreement,  and  it  was  cowswi 
ground  that  he  was  still  musical  director  of  As 
theatre. 

Held,  that  the  stipulation  that  the  ptamtflFt 
name  should  appear  as  musical  director  meant* 
having  regard  to  the  observations  of  Lard  Baser. 
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M.R.,  in  Hamlyn  <fc  Co.  v.  Wood  <fe  Co.,  1891,  2 
Q.  B.  at  p.  491,  that  suoh  a  state  of  things  should 
exist  that  the  defendants  should  be  in  a  position 
truly  to  make  suoh  an  announcement ;  or,  in  other 
words,  that  they  should  employ  him  in  that 
capacity,  and  the  plaintiff,  though  it  had  not  been 
shown  that  his  non-employment  had  interfered 
with  his  obtaining  another  post,  was  entitled  to 
more  than  nominal  damages. — Bunning  v.  Lyric 
Theatre,  CH.D.  STIRLING,  j. 

4.  Joint  contract — Joint  guarantee — Cheque  given 
by  one  joint  guarantor— Unsatisfied  judgment  on 
cheque — Action  against  other  guarantor  on  guarantee 
— Bee  judicata. — An  unsatisfied  judgment  on  a 
cheque  given  by  one  joint  contractor  in  respect  of 
the  joint  debt  is  no  bar  to  an  action  against  the 
other  joint  contractor  on  the  original  debt. 

Two  persons  jointly  guaranteed  the  payment  by 
a  tenant  of  his  rent  to  the  plaintiff.  The  tenant 
having  made  default  in  payment  of  the  rent,  one  of 
the  joint  guarantors  gave  the  plaintiff  his  cheque 
for  the  amount.  The  cheque  being  dishonoured, 
the  plaintiff  sued  upon  it  and  recovered  judgment 
which  was  not  satisfied.  The  plaintiff  then  sued 
the  other  joint  guarantor  upon  the  guarantee. 

Held,  that,  as  the  causes  of  action  were  different, 
the  judgment  on  the  cheque  was  no  bar  to  the 
action  on  the  guarantee. 

Drake  v.  Mitchell,  3  East,  251,  followed. 

Cambefort  v.  Chapman,  35  W.  R.  838,  19  Q.  B.  D. 
229,  overruled. 

Judgment  of  Wills,  J.,  42  W.  B.  639,  [1894]  2 
Q.  B.  101,  affirmed.— Wegg-Prosser  v.  Evans, 
C.A.  66. 

5.  Negligence — Agisment — Accident  arising  from 
negligence  of  agister's  servant — Damage  too  remote  or 
not — Liability  of  agister  if  accident  is  a  "  natural 
consequence  "  of  such  negligence. — Under  a  contract 
of  agistment  the  defendant  put  the  plaintiff's  mare 
to  graze  with  three  horses  of  his  own  in  a  field, 
part  of  which,  divided  off  by  a  wire  fence,  was  let 
to  a  cricket  club.  Through  the  negligence  of  the 
defendant's  servant  the  gate  in  the  fence  dividing 
the  two  parts  of  the  field  was  left  open,  and  the 
four  horses  strayed  through  it  on  to  the  cricket 
ground.  Some  cricketers  attempted  to  drive  the 
horses  back,  and  three  of  them  passed  quietly 
through  the  gate,  but  the  plaintiff's  mare,  becoming 
frightened,  ran  against  the  wire  fence  and  was 
seriously  injured. 

Held,  that  the  damage  to  the  mare  was  not  too 
remote,  but  was  the  natural  and  probable  conse- 
quence of  the  servant's  negligence  in  leaving?  the 
Ste  open,  and  that  the  defendant  was  liable  for 
mages  under  the  contract. — HaUstrap  v.  Gregory, 
q.b.i>.  507. 

6.  Service — Implied  obligation — Master  and  servant 
— Improper  use  of  information  obtained  during 
service — Damages. — The  defendant  being  employed 
by  the  plaintiff  as  manager  of  his  business  secretly 
copied  from  his  master's  order-book  a  list  of  the 
names  and  addresses  of  the  customers  with  the 
intention  of  using  it  for  the  purpose  of  soliciting 
orders  from  them  after  he  had  left  the  plaintiff's 
service  and  set  up  a  similar  business  on  his  own 
account. 

Held,  that  it  was  an  implied  term  of  the  contract 
of  service  that  the  defendant  would  not  use  to  the 
detriment  of  the  plaintiff  information  to  which  he 
had  access  during  the  course  of  the  service;  and 
that  the  defendant  was  liable  with  damages  for  the 
loss  caused  to  the  plaintiff  by  reason  of  the  breach 
s)f  that  term. — Robb  v.  Green,  O.A. 

7.  Service— Negative  stipulation  really  affirmative 


— Breach — Injunction.— An  injunction  ought  not  to 
be  granted  on  the  breach  of  a  stipulation  in  a 
contract  of  service  which,  though  negative  in  form, 
is  affirmative  in  substance. — Davis  v.  Forman,  OH.D. 
kekewioh,  J.,  168. 

8.  Specific  performance  —  Statute  of  Frauds  — 
"  Lease  to  be  approved  in  the  customary  way  by  my 
solicitor.'9— By  a  letter  which  contained  all  essen- 
tial terms  of  a  contract,  the  defendant  offered  to 
take  a  lease  of  a  number  of  houses  from  the  plain- 
tiff, but  there  was  this  provision  at  the  end :  "  Such 
lease  to  be  approved  in  the  customary  way  by  my 
solicitor."  The  offer  contained  in  this  letter  was 
accepted  by  the  plaintiff.  The  defendant's  solici- 
tor subsequently  refused  to  approve  the  lease,  or  to 
complete. 

Held,  that  there  was  a  binding,  and  not  a  con- 
ditional, contract,  which  must  be  specifically 
enforced.  The  meaning  of  the  provision  was,  that 
the  defendant's  solicitor  was  to  see  that  nothing 
irregular  or  unusual  was  inserted  in  the  formal 
lease  which  was  to  carry  out  the  agreement. 

The  observations  of  Cairns,  L.C.,  in  Hussey  v. 
Home-Payne  (4  App.  Cas.  311)  applied.— Chipper- 
field  v.  Carter,  OH.D.  weight,  J. 

See  also  Admfnistraiton,  4 ;  Company,  10,  16, 
25,  26 ;  County  Court,  9,  15 ;  Frauds,  Statute 
of,  1,  2 ;  Iotant,  1 ;  Marrted  Woman,  1 ;  Sale 
of  Goods,  1,  2 ;  Stock  Exchange,  1,  2. 

CONVERSION.— See   Administration,   4;    Will, 
17,  18, 

CONVEYANCING  ACTS.— See  Infant,  2 ;  Vendor 
and  Purchaser,  8. 

COPYHOLD  :— 

1.  Manor—  Village  green— Manor  map— Tithe  map 
—  Evidence  —  Encroachments. — A  manor  map  pro- 
duced by  the  lord  of  the  manor,  and  made  in  1817 
by  a  surveyor,  since  deceased,  but  who  was  proved 
by  the  evidence  of  a  living  witness  to  have  been 
conversant  with  the  district,  which  map  was  used 
by  the  parish  authorities  for  rating  purposes : 

Held,  to  be  admissible  in  evidence  upon  a  ques- 
tion of  general  right  to  the  waste  of  the  manor, 
in  which  the  inhabitants  of  a  township  and  tenants 
of  the  manor  have  a  common  interest. 

Acts  of  ownership  by  persons  who  have  success- 
fully encroached  upon  small  portions  of  a  common 
do  not  give  rise  to  the  inference  that  such  persons 
can  make  a  title  to  the  waste  surrounding  their 
encroachments. — Smith  v.  Lister,  Q.B.D. 

2.  Title— Admittance  of  tenant— Bight  of  lord  to 
seize  quousque — Possession  of  tenant—Admission  of 
title— Statutes  of  Limitations  (3  &  4  Will.  4,  c.  27  ; 
37  &  38  Vict.  c.  57).— The  Statutes  of  Limitations 
do  not  run  as  against  a  lord  of  a  manor  so  as  to 
deprive  him  of  his  quit' rents  or  to  make  the  copy- 
hold hereditaments  freehold  until  after  the  usual 
tLree  proclamations  or  such  a  neglect  of  the  copy- 
hold tenant  to  come  in  after  an  express  notice  as 
amounts,  in  fact,  to  a  refusal. — Beighton  v.  Beighton, 

CH.D.  ROMER,  J.,  685. 

COPYRIGHT:— 

1.  Booh—"  Map,  cJiart,  or  plan  "—Pattern  sleeve- 
Literary  merit— Copyright  Act,  1842  (5  &  6  Vict.  c. 
45),  ss.  1,  2.— The  plaintiff  claimed  copyright  in  a 
cardboard  pattern  sleeve,  containing  upon  it  scales, 
figures,  and  descriptive  words  for  adapting  it  to 
sleeves  of  any  dimensions. 

Held,  that  it  was  not  capable  of  copyright  as  a 
"map,  chart,  or  plan,"  within  seotion  2  of  the 
Copyright  Act,  1842. 
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SembU,  that  it  might  be  the  subject  of  a  patent, 
as  an  instrument  or  tool.— -HoUinrake  v.  Truswell, 
C.A. 

2.  International  copyright  —  Breach  out  of  the 
jurisdiction  of  copyright  in  a  foreign  country  — 
Jurisdiction  —  Dramatico-musical  work  —  Copyright 
Act,  1833  (3  &  4  Will.  4,  c.  15)—  Berne  Convention, 
articles  2,  9— International  Copyright  Act,  1886  (49 
&  50  Vict.  c.  33). — The  English  courts  have  no 
jurisdiction  to  restrain  a  British  subject,  resident 
in  England,  by  injunction  from  infringing  the 
international  copyright  granted  by  the  Berne  Con- 
vention in  one  of  the  other  countries  of  the  Copy- 
right Union.  —  "  Morocco  Bound  "  Syndicate  v. 
Harris,  oh.d.  kexewich,  j.,  393. 

3.  International  copyright — Registration — Foreign 
picture— Country  where  "first  produced19— Inter- 
national Copyright  Act,  1886  (49  &  50  Vict.  c.  33), 
ss.  2  (3).  11.— It  is  not  necessary,  in  order  to  main- 
tain an  action  brought  under  the  International 
CoDyright  Act,  1886,  for  infringement  of  the  copy- 
right in  a  foreign  picture,  that  the  plaintiff  should 
register  his  copyright  in  this  country. 

The  country  in  which  a  picture  is  "first  pro- 
duced" within  the  meaning  of  section  2,  sub-section 
3,  of  the  International  Copyright  Act,  1886,  is  that 
in  which  it  is  first  published. 

Hanfstaengl  Art  Publishing  Co.  v.  Hollo  way  > 
[1893]  2  Q.  B.  1,  41  W.  E.  Dig.  56,  approved.— 
Hanfstaengl  v.  American  Tobacco  Co.,  O.A.  261. 

4.  Newspaper— Sporting  paper— Selections  of  win- 
ners.— The  plaintiff  was  the  registered  proprietor 
of  a  sporting  paper  published  on  Monday  in  each 
week,  in  which  appeared,  under  the  heading  "  One- 
Horse  Selections,"  the  days  on  which  races  were  to 
be  run  during  the  week,  and  opposite  each  day  the 
name  of  the  horse  which,  in  the  plaintiff's  opinion, 
was  likely  to  win  the  race  on  that  day  for  which  it 
was  entered.  The  defendant  published  on  each  day 
upon  which  races  were  run  a  paper  in  which  ap- 
peared, under  the  heading  "  The  « Special* '  One- 
Horse  Finals,"  the  plaintiff's  name  and  the  horse 
selected  by  him.  In  an  action  for  infringement  of 
the  plaintiff's  copyright, 

Held,  that  the  matter  alleged  to  be  infringed 
was  not  a  proper  subject-matter  for  copyright, 
and  that,  even  if  it  were,  there  had  been  no  infringe- 
ment. 

Decision  of  Kekewich,  J.,  p.  136,  affirmed.— 
Chilton  v.  Progress  Printing  and  Publishing  Co., 
O.A.  456. 

5.  Periodical — Coloured  supplement  not  physically 
connected  therewith  —  Registration  under  Literary 
Copyright  Act  of  1842,  but  not  under  Fine  Arts  Copy- 
right Act  of  1862 — Infringement  —  Injunction.  — 
Where  a  coloured  supplement  is  issued,  but  not 
physically  connected,  with  a  periodical,  registration 
of  the  periodical  under  the  Literary  Copyright  Act 
of  1842  will  protect  such  supplement,  although  not 
registered  under  the  Fine  Arts  Copyright  Act  of 
1862,  from  infringement,  if  there  is  clear  evidence 
to  show  that  the  supplement  is  a  part  of  the 
periodical;  and  the  court  will  restrain  such  in- 
fringement by  injunction. — Corny ns  v.  Hyde,  oh.d. 
STTBLING,  J.  266. 

6.  Periodical— Series  of  separate  stories  under  one 
general  heading — Author,  when  entitled  to  sue— 
Publication  in  periodical  only,  not  separately — Regis- 
tration, when  sufficient— " Book" — Copyright  Act, 
1842  (5  &  6  Vict.  c.  45),  ss.  2,  3,  18,  19.— A.  pub- 
lished in  a  periodical  a  series  of  short  stories  under 
one  general  heading,  under  an  arrangement  with 
the   proprietors    that   he    should   be   entitled  to 


separately  publish  the  stories  when  the  series  in 
the  periodical  was  completed.  A.  registered  the 
general  heading  only,  and  the  date  of  first  publica- 
tion as  the  date  when  the  first  story  appeared.  B. 
published  a  copy  of  one  of  the  stories,  which  ap- 
peared more  than  two  months  after  such  date. 

Held  (1)  that  the  copyright  of  the  whole  aerial 
was  in  A. ;  (2)  that  A.  could  sue  B.  for  infringe- 
ment without  having  published  his  stories,  apart 
from  the  periodical ;  (3)  that  the  registration  of  the 
general  heading  with  the  date,  as  above  stated, 
entitled  A.  to  sue  in  respect  of  any  subsequent  story 
of  the  series,  under  section  19  of  the  Copyright 
Act,  1842. — Johnson  v.  Newnes,  CH.D.  ROlfSB,  J. 
572. 

7.  Pictures — Sketches  from  living  pictures — ATei«- 
paper — Publication — Fine  Arts  Copyright  Act,  1862 
(25  &  26  Vict.  c.  68),  ss.  1,  2,  6.— Observations  upon 
the  meaning  of  the  terms  "  copy/'  "  reproduction," 
and  "  colourable  imitation  "  of  an  original  picture, 
"  or  of  the  design  thereof,"  used  in  the  Fine  Arti 
Copyright  Act,  1862,  ss.  1,  6. 

Decision  of  the  Court  of  Appeal,  [1894]  2  Ch.  1, 
affirmed. — Hanfstaengl  v.  Baines  &  Co.,  H.L. 

8.  Sale  of  printing  blocks — Licence — No  assigumeri 
of  copyright  —  Injunction  —  Copyrigld  Act,  1&42 
(5  &  6  Vict.  c.  45),  s.  18.— The  plaintiffs  were  the 
registered  owners  of  the  copyright  in  certain 
illustrations  of  carriages.  Their  business  wis  to 
print  illustrations  for  carriage  makers.  Occa- 
sionally they  sold  the  electro-  blocks  for  printing 
the  illustrations  to  carriage  builders  who  printed 
them  themselves.  The  plaintiffs  sold  to  L.  some  of 
these  blocks,  and  he  permi  tted  the  defendants  to 
print  from  these  blocks. 

Held,  that  the  sale  of  the  blocks  to  L.  did  not 
operate  as  an  assignment  of  copyright,  and  that  L 
could  not  authorize  the  defendants  to  print  illus- 
trations from  the  blocks,  and  that  an  injunction 
should  issue  to  prevent  them  doing  so. — Cooper  t. 
Stephens,  CH.D.  ROMEK,  J.,  444. 

9.  Tableaux  vivants — Sketches  in  newspaper— 
Foreign  picture — Foreign  Law — Copyright{Fine  ArU) 
Act,  1862  (25  &  26  Vict.  c.  68),  1,  2,  4,  B-Into- 
national  Copyright  Act,  1886,  (49  &  50  Vict,  c  33}  i 
2  (3). — Plaintiff  was  the  owner  of  copyright  is 
pictures  first  produced  in  Germany.  These  picture! 
had  been  represented  at  an  English  theatre  in  the 
form  of  tableaux  vivants,  but  such  representatiosi 
had  been  held  not  to  be  infringements  of  the 
plaintiff's  copyright.  The  defendants  published  in 
an  illustrated  newspaper  sketches  of  the  tableau 
vivants  with  explanatory  letterpress. 

Held,  that  the  defendant's  sketches  were  not 
copies  or  reproductions  of  the  plaintiff's  piotura 
within  section  1  of  the  Copyright  (Fine  Arts)  Act, 
1862,  and  that  whether  the  case  was  to  be 
governed  by  English  or  German  law,  the  plaintiff 
was  not  entitled  to  an  injunction* 

Dicks  v.  Brooks  followed. — Hanfstaengl  v.  Naewes, 
c.A. 

CORPORATION:— 

Penalty  —  Want  of  qualification  —  Procedure  — 
Municipal  Corporations  Act,  1882  (45  *  46  He*  c 
50),  ss.  224,  226— Public  Authorities  PrxiiecUon  Ad. 
1893  (56  &  57  Vict,  c  61).— An  action  under  section 
224  of  the  Municipal  Corporations  Act,  1&&?*  to 
recover  a  fine  from  any  person  for  acting  in  a 
corporate  office  without  being  qualified,  is  not  a  ■ 
"proceeding"  to  which  the  Public  Authorities 
Protection  Act,  1893,  applies,  and  therefore  section 
224  is  not  repealed  by  tie  Act  of  1893.— Husnphrim 
v.  Worwood,  Q.B.D. 
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See  also  Charity,  7 ;  Election  Law,  1,  2,  4,  5, 
6, 12;  Libel,  5 ;  Local  Government,  4,  14. 

COSTS.— See  Administration,  3,  7,  8;  Admiralty, 
2;  Arbitration,  3;  Bankruptcy,  14,  19,21; 
Company,  8,  13,  30,  31,  38 ;  County  Court,  8-10, 
13;  Divorce,  4,  11,  14 .  Election  Law,  3;  Exe- 
cutor; Justices,  2,  6;  Lands  Clauses  Acts,  2 ; 
Lunacy,  3;  Married  Woman,  9,  10,  12,  13: 
Metropolis  Management.  6 ;  Partnership,  1 ; 
Patent,  1,  2 ;  Poor  Law,  2,  4 ;  Practice,  4,  8. 
20-25,  41,  43,  56 ;  Probate,  4,  9 ;  Settled  Land, 
1,  3;  Ship,  27;  Solicitor,  3-14;  Trustee, 
3,  4,  8. 

COUNTY  COURT:— 

1.  Administration — Further  proceedings  in  aid  of 
— Order  as  to  carriage  of  such  proceedings — County 
Court  judge,  discretion. — Where,  in  the  coarse  of 
an  administration  suit  in  a  county  court,  outside 
proceedings  have  to  be  taken,  the  county  court 
judge  has  power  to  direct  by  whom  such  pro- 
ceedings are  to  be  taken ;  where  there  is  a  personal 
representative  (whose  conduct  is  not  impeached)  of 
the  testator  whose  estate  is  being  administered,  he 
is  primd  facie  the  proper  person  to  have  carriage 
of  such  proceedings. — McKinlay  v.  Mackey,  ch.d. 

2.  Admiralty — Appeal — Collision — Amendment  of 
claim — County  Courts  Admiralty  Jurisdiction  Act, 
1868  (31  &  32  Vict.  c.  71),  ss.  26,  31— County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  ss.  87,  120.— There 
is  a  right  of  appeal  from  a  county  court  in  an 
interlocutory  matter  by  permission  of  the  county 
court  judge,  although  the  amount  is  under 
£50. 

A  county  court  judge  has  power,  under  section 
87  of  the  County  Courts  Act,  1888,  to  amend 
a  claim  in  an  Admiralty  action  of  collision 
after  the  question  of  liability  has  been  decided, 
and    before    the   reference. — Alert,    The,    p.d.    & 

AD.D. 

3.  Admiralty — Function  of  assessors — Judginent 
against  opinion  of  judge — Appeal  from  county  court — 
Power  of  Divisional  Court  to  alter  judgment. — In  a 
collision  action  brought  in  the  county  court  the 
judge  formed  an  opinion  on  the  evidence  in  favour 
of  the  plaintiffs,  but  the  nautical  assessors  took  the 
view  that  the  plaintiffs'  vessel  was  to  blame  for  a 
wrong  manoeuvre.  The  judge  felt  himself  bound 
to  give  judgment  in  accordance  with  the  view  of 
the  assessors,  expressing  at  the  same  time  his  dis- 
sent therefrom.    The  plaintiffs  appealed. 

Held,  that,  on  these  facts,  the  court  had  no 
power  to  alter  the  decision  of  the  learned  judge. — 
Fred,  The,  P.D.  &  AD.D. 

4.  A dmiralty —  Jurisdiction — Appeal — Damage  — 
Practice  —  Hearing  by  judge  assisted  by  nautical 
assessors — County  Courts  Admiralty  Jurisdiction  Act, 
1868  (31  &  32  Vict.  c.  71),  a.  10—  County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  s.  101.— Notwithstand- 
ing the  provisions  of  the  101st  section  of  the  County 
Courts  Act,  1888,  enabling  a  plaintiff  to  require  a 
jury  to  be  summoned  "in  any  action"  where  the 
■I aim  exceeds  £5,  and  the  action  is  not  one  of  the 
latnre  of  the  causes  or  matters  assigned  to  the 
/hancery  Division  of  the  High  Court  of  Justice, 
arises  of  collision,  salvage,  or  towage  appointed  to 
e  heard  in  a  county  court  having  Admiralty  juris- 
iction,  must,  on  the  request  of  either  party  to  the 
Mise,  be  beard,  not  by  a  judge  and  jury,  but  by 
le  judge  of  the  court  assisted  by  nautical  assessors. 
-TyntvcUd,  The,  P.D.  &  AD.D.  509. 

3.    A  dmiralty— Practice— Appeal  —  Jurisdiction- 


County  Courts  Admiralty  Jurisdiction  Act,  1868  (31 
&  32  Vict.  c.  71),  ss.  26,  31— County  Courts  Act,  1888 
(51  &  52  Vict.  c.  43),  s.  120.— Sections  26  and  31  of 
the  County  Courts  Admiralty  Jurisdiction  Act, 
1868,  are  impliedly  repealed  by  section  120  of  the 
County  Courts  Act,  1888,  so  far  as  relates  to  appeals 
on  questions  of  law. 

An  appeal,  therefore,  lies  on  a  question  of  law 
from  a  judgment  of  a  county  court  in  an  Admiralty 
action,  though  the  amount  of  the  judgment  is  less 
than  £50,  and  though  no  security  for  costs  has  been 
given. — Delano,  The,  Neptune  Steam  Navigation  Co. 
v.  Sclater,  C.A.  65. 

6.  Admiralty — Practice — Salvage  —  Affidavits  of 
value— County  Court  Rules,  1892,  ord.  39b,  rr.  30, 
31,  32. — The  defendant  in  a  salvage  suit  instituted 
in  a  county  court  having  admiralty  jurisdiction,  is 
required  in  the  ordinary  course  of  practice,  to  prove 
by  his  affidavit  of  value  the  value  of  the  property 
proceeded  against,  and  this  practice  is  not  to  be  de- 
parted from  unless  under  a  special  order  of  the 
judge  made  in  his  discretion,  having  regard  to  the 
special  circumstances  of  any  particular  case  before 
him.— Argo,  The,  P.D.  &  AD.D.  415. 

7.  Bankruptcy — Appeal — Incidental  order  of  judge 
of  High  Court— Appeal  from  such  order — Bankruptcy 
Appeals  {County  Courts)  Act,  1884  (47  &  48  Vict.  c. 
9),  s.  2— Bankruptcy  Rules,  1886  and  1890,  Rule  134 
(a). — Where  an  order  incidental  to  the  order  of  a 
county  court  judge  in  a  bankruptcy  matter  has  been 
made  by  a  judge  of  the  High  Court,  the  appeal 
from  such  order  ought  to  be  brought  before  a 
divisional  court  constituted  to  hear  appeals  from 
orders  of  county  courts  in  bankruptcy  matters. — 
Dunhill,  Re,  Wilson,  Ex  parte,  Q.B.D 

8.  Costs — Admitted  set-off— Credit  given  to  defend- 
ant on  writ — Credit  not  assented  to  by  defendant 
before  action — Reduction  of  claim  by  amount  of  credit 
— Jurisdiction  of  county  court — County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  s.  57.-yWhen,  in  an 
action  of  contract  brought  in  the  High  Court,  the 
plaintiff  gives  credit  on  his  writ  for  a  sum  paid  to 
him  by  the  defendant,  such  credit,  although  not 
assented  to  by  the  defendant  before  action,  is  an 
admitted  set-off  within  the  meaning  of  section  57 
of  the  County  Courts  Act,  1888,  and  if,  in  such  a 
case,  the  plaintiff  finally  reoovers  by  judgment  a 
sum  of  £50,  then  £50  is  the  amount  recovered  in 
the  action ;  so  that  the  action  is  one  which  might 
have  fcen  brought  in  the  county  court,  and  the 
plaintiff  is  entitled  only  to  county  court  costs. — 
Lovejoy  v.  Cole,  Q.B.D.  48. 

9.  Costs — Contract  or  tort — Action  in  High  Court — 
Misfeasance— County  Courts  Act,  1888  (51  &  52  Vict, 
c.  43),  s.  116. — An  action  which  can  be  main- 
tained for  misfeasance,  contract  or  no  contract,  is 
"founded  on  tort"  within  the  meaning  of  section 
116  of  the  County  Courts  Act,  1888,  and  a  verdict 
for  £20  will,  therefore,  carry  costs  on  the  High 
Court  scale. — Taylor  v.  Manchester,  &c,  Railway 
Co.,  C.A.  120. 

10.  Costs— Practice— Interpleader  issue — "  Subject- 
matter"— County  <*ourt  Rules,  1889,  ord.  50a,  r.  12 
— Higher  scale  of  costs,  Column  C— The  **  subject- 
matter  "  of  an  interpleader  issue  in  a  county  court 
is  not  the  amount  paid  into  court,  but  is  the  value 
of  the  goods  seized,  as  found  by  the  judge,  to- 
gether with  the  damages,  if  any.  Therefore,  where 
the  claimant  in  an  interpleader  issue  paid  £36  into 
court,  and  the  judge  found  the  value  of  the  goods 
to  be  £51,  and  awarded  £10  damages, 

Held,  that  the  claimant  was  entitled  to  costs  on 
the  higher  scale,  Column  C,  which  applies  to  cases 
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"where  the  subject-matter  or  sum  recovered  ex- 
ceeds £50."— Studham  v.  Stanbridge,  Q.B.D.  543. 

11.  Jurisdiction — Registrar — Claim  for  unexhaus- 
ted improvements — Appointment  of  referee — County 
Court  Rules,  1889,  ord.  40.  r.  7— Agricultural  Hold- 
ings (England)  Act,  1883  (46  &  47  Vict.  c.  61),  ss.  9f 
11,  20,  24. — The  court  will  set  aside  an  award 
made  under  the  Agricultural  Holdings  Act,  1883,  if 
it  appears  on  the  face  of  the  award  that  one  of  the 
referees  was  appointed  by  the  county  court  regis- 
trar, unless  the  award  states  that  such  appointment 
was  made  with  the  consent  of  the  party  on  which 
behalf  the  referee  was  to  act. 

Held,  by  Wills,  J.,  that  ord.  40,  r.  7,  of  the 
County  Court  Rules,  1889,  which  purported  to  give 
larger  jurisdiction  to  the  county  court  registrar  in 
this  matter  than  is  conferred  by  section  9,  sub- 
section 6,  and  section  11  of  the  Agricultural  Hold- 
ings Act,  1883,  was  ultra  vires*  [*  Ord.  40,  r.  7, 
of  County  Court  Rules,  1889,  is  since  repealed ; 
and  r.  7  (a),  substituted.] — Griffiths  and  Morris, 
Re,  Q.B.D.  652. 

12.  Jurisdiction — Stay  of  execution — Judgments 
for  over  £20— County  Courts  Act,    1888,  (51    &  52 

Vict,  c.  43),  ss.  105,  153. — A  county  court  judge  has 
no  power  to  grant  a  stay  of  execution  beyond  four- 
teen days  after  the  date  of  the  judgment  incases 
of  judgments  for  over  £20,  on  the  ground  of  mere 
inability  to  pay  the  amount  of  the  debt. — Mten- 
borougk  v.  Henschel,  Q.B.D.  283. 

13.  Practice — Costs — Action  founded  on  contract  or 
tort — Personal  injury  to  passenger  on  railway — Negli- 
gence of  railway  company — Less  than  £50  recovered — 
County  Courts  Act,  1889  (51  &  52  Vict.  c.  43),  s.  116. 
— An  action  by  a  passenger  lawfully  travelling  iu  a 
train  belonging  to  a  railway  company  for  personal 
injuries  caused  by  the  negligence  of  the  company  is 
an  action  "  founded  on  tort "  within  the  meaning 
of  section  116  of  the  County  Courts  Acts,  1888, 
whether  the  statement  of  claim  be  framed  in  con- 
tract or  in  tort;  and  a  plaintiff  who  recovers 
£20  or  upwards  is  entitled  to  costs  on  the  High 
Court  scale. 

Taylor  v.  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Co.,  ante,  p.  120,  [1895]  1  Q.  B.  134,  dis- 
cussed.— Kelly  v.    Metropolitan  Railway   Co.,   O.A. 
'  497. 

14.  Practice  —  Interpleader  —  Auctioneer's  com- 
mission— Independent  claims  by  different  parties  in 
respect  of  same  property — County  Court  Rules,  1889, 
Ord.  27,  r.  13.— The  plaintiffs,  a  firm  of 
auctioneers,  sued  the  defendant  in  a  county  court 
for  commission  in  respect  of  the  sale  of  a  house. 
Another  firm  of  auctioneers  claimed  from  the 
defendant  a  different  sum  for  commission  in  respect 
of  the  same  sale  of  the  same  house. 

Held,  that  the  two  claims  were  not  opposing  or 
competing  and  could  not  be  made  the  subject  of  an 
interpleader  order. — Greatorex  v.  Shackle,  Q.B.D. 

15.  Remittal  —  Counter-claim  for  unliquidated 
damages — Practice — Jurisdiction — County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  s.  65.— Under  section  65 
of  the  County  Courts  Act,  1888,  there  is  power  to 
remit  to  the  county  .court  an  action  of  contract 
for  less  than  £100,  although  the  defendant  has 
set  up  a  counter-claim  for  unliquidated  damages. 

Decision  of  the  Divisional  Court  (p.  45)  affirmed. 
—Guilford  v.  Lambeth,  C.A.  97. 
See  also  Sheriff,  2. 

COVENANT  :— 

Separation  deed  between  man  and  women  not 
married — Covenant  to  pay  during  life  or  until  molesta- 


tion— Resumption  of  cohabitation — Validity  of  deed,— 
A.  and  R.,  having  lived  together  as  man  and  wife, 
mutually  agreed  to  separate,  and  executed  a  deed 
by  which  A.  covenanted  to  pay  to  R.  daring  her 
life,  or  so  long  as  she  should  not  molest  him,  is 
annuity.  After  some  time  the  parties  agim 
cohabited,  and  lived  together  until  A.'s  death. 

Held  (affirming  North,  J. )  in  an  action  by  B.  for 
the  administration  of  the  testator's  estate,  that  the 
covenant  to  pay  during  life  was  absolute  sod 
indefeasible,  and  that  R.  must  be  admitted  u  t 
creditor  on  the  estate  for  the  amount  of  her  annuity. 
There  is  no  analogy  between  such  a  deed  and  t 
separation  deed  between  husband  and  wife.— iUy, 
Re,  Rabbeth  v.  Donaldson,  C.A.  323. 

See  also  Landlord  and  Tenant,  2,  12,  13; 
Mortgage,  11 ;  Settled  Land,  4;  Settle- 
ment, 1,  5. 

CRIMINAL  LAW:— 

1.  Brothel — Meaning  of— House  occupied  bg  m 
woman  who  receives  men  for  purposes  of  prostitetio*- 
House  not  frequented  by  other  women — Criminal  U* 
Amendment  Act,  1885  (48  &  49  VicL  c  69), «.  13, 
sub-section  1. — A  house  occupied  by  a  woman  wte 
receives  men  there  by  day  and  night  for  the  pur- 
pose of  having  illicit  intercourse  with  her  for  psj- 
meiit,  where  no  other  woman  resides  in  the  bom 
or  visits  or  uses  the  same  for  immoral  purpom,  m 
not  a  brothel,  and  such  woman  does  not  "  keep  i 
brothel "  within  the  meaning  of  sub-section  1  of 
section  13  of  the  Criminal  Law  Amendment  Ad, 
1885.— Singleton  v.  Ellison,  Q.B.D.  426. 

2.  Demand  of  money  with  menaces — Threat  of  oca- 
sation  of  immoral  conduct  not  amounting  to  eria*- 
Larceny  Act,  1861  (24  ft  25  Vict,  c,  96),  *.  44.-4 
person  may  be  convicted  under  section  44  of  the 
Larceny  Act,  1861,  of  the  offence  of  sending* 
letter  demanding  money  with  menaces,  althongi 
the  threats  contained  in  the  letter  are  of  miseoadsct 
not  amounting  to  a  crime,  and  are  not  thimti  of 
injury  to  person  or  property. — Reg.  v.  Tumlinm, 
O.O.B.  544. 

3.  False  pretences — Indictment — Receiving  grnb 
knowing  them  to  have  been  obtained  by  a  false  prelaw 
— Setting  out  false  pretence  in  the  indictmentr—$lt% 
Vict.  c.  96,  s.  95. — In  an  indiotment  for  reeenisf 
eoods  knowing  them  to  have  been  obtained  by 
false  pretences,  it  is  not  necessary  to  set  out  tfct 
false  pretence.-—  Reg.  v.  TayU>r,  Q.B.D.  24. 


4.  False  pretences — Sufficiency  of  ti 
Allegation  of false  pretences  made  "to  her  Mojn+f* 
subjects  " — Evidence — Handwriting — Witness  aot  • 
professional  expert. — A  prisoner  was  convicted  tor 
obtaining  a  cheque  by  false  pretences  upon  a  eosst 
in  an  indiotment  which  alleged  that  he  inserted  si 
advertisement  in  a  newspaper  and  thereby  "do! 
falsely  pretend  to  the  subjects  of  her  Majesty  fe 
Queen,"  &e.,  and  by  means  of  such  false 
did  unlawfully  obtain  from  A.  B.  (the 
&c. 

Held,  that  the  count  sufficiently  stated  tk 
offence,  and  that  the  prisoner  wee  rightly  co» 
victed.  _ 

Reg.  v.  Sowerby,  42  W.  R.  608,  [1894]  2  a  *  W 
distinguished. 

Per  Mathew,  J.— If  the  averment  that  the  bk 
pretence  was  made  to  the  prosecutrix  was  w 
perfect,  the  imperfection  was  cured  by  verdicfc  ^ 

A  solicitor  who  had  made  a  study  of  nnni 
writing,  but  was  not  by  profession  an  exports 
handwriting,  gave  evidence  that,  in  his 
oertain  documents  were  written  by  the 
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Held,  that  the  evidenoe  was 

Silverlock,  C.C.B.  14. 


admissible. — Reg,  v. 


5.  First  offence — Trial  as  for  a  first  offence — 
Previous  conviction — Justices — Summary  Jurisdiction 
Act,  1879,  *.  17 — Criminal  Law  Amendment  Act, 
1885,  s.  13. — A  defendant  was  charged  before  a 
court  of  summary  jurisdiction  with  keeping  a 
brothel  under  section  13  of  the  Criminal  Law 
Amendment  Act,  1885,  for  which  offence  she  was 
convicted,  and  become  thereby  liable  to  imprison- 
ment not  exceeding  three  months.  Before  sen- 
tence a  constable  reported  to  the  justioes  a  previous 
conviction  for  the  like  offence.  Upon  a  second 
conviction  she  would  have  been  liable  to  imprison- 
ment for  a  period  not  exceeding  four  months. 
Under  the  Summary  Jurisdiction  Act,  1879,  a 
person  charged  with  any  offence  for  which  im- 
prisonment exceeding  three  months  may  be  imposed, 
is  entitled  to  the  option  of  being  tried  by  a  jury. 
The  justices  sentenced  the  defendant  to  two  months' 
imprisonment. 

Held,  that  the  defendant  had  never  been  charged 
with  any  offence  for  which  imprisonment 
exceeding  three  months  oould  have  been  imposed ; 
that  the  justioes  had  in  fact  treated  the  charge  as 
a  first  offence;  and  that  the  defendant  was, 
therefore,  not  entitled  to  claim  a  trial  by  jury. — 
Beg.  v.  Fowler,  Q.B.D. 

6.  Intimidation — "  Following  "  —  Conspiracy  and 
Protection  of  Property  Act,  1875,  s.  7— Commitment 
— Justices. — A  commitment  under  section  7  of  the 
Conspiracy  and  Protection  of  Property  Act,  1875, 
for  "  following  in  a  disorderly  manner  with  a  view 
to  compel  one  A.  B.  to  abstain  from  working  as  a 
shoe-finisher  in  the  employment  of  one  C.  D.,  a 
shoe  manufacturer  carrying  on  business  in  the 
parish  of  E,  is  a  good  one,  inasmuch  as  it  contains 
a  sufficient  description  of  a  specified  act  from  which 
the  complainant  was  compelled  to  abstain.— Wil- 
kins,  Ex  parte,  Q.B.D. 

7.  Libel — Form  of  indictment — Absence  of  aver- 
ment of  malice— Libel  Act,  1843  (6  &  7  Vict.  c.  96), 
s.  5. — Section  5  of  the  libel  Act,  1843,  which 
enacts  that  "  if  any  person  shall  maliciously  pub- 
lish any  defamatory  libel,"  he  shall  upon  conviction 
be  liable  to  fine  or  imprisonment,  does  not  create 
or  define  the  offence,  and  an  indictment  for  libel 
which  does  not  contain  an  averment  of  malice  is 
not  bad  by  reason  of  the  omission  of  such  an 
averment. 

SembU  (per  Lord  Russell  of  Rillowen,  C.J.,  and 
Charles,  J.),  even  if  the  averment  of  malice  be 
necessary,  the  omission  of  it  is  a  defect  which  may 
be  cored  by  verdict. — Reg.  v.  Munslow,  O.C.K.  495. 

8.  Maintenance. — A  criminal  prosecution  cannot 
be  tainted  with  the  illegality  of  maintenance. — Grant 
▼•  Thompson,  Q.B.D.,  446. 

9.  Perjury  —  Materiality  of  evidence.  —  False 
evidence  wilfully  and  corruptly  given  as  to  matters 
effecting  the  credit  of  the  witness  is  material,  and  he 
may  be  convicted  of  perjury  in  respect  thereof. 

At  the  trial  of  a  person  upon  a  charge  of  selling 
teer  without  a  licence  he  falsely  swore  that  a  plea 
ruilty  pat  in  upon  the  occasion  of  a  previous  charge 
tar  a  similar  offence  being  made  against  him,  had 
Isen  put  in  without  his  knowledge  or  consent. 
'  HeM,  that  such  evidence  affected  his  credit  as  a 
Witness,  and  was  material,  and  that  he  was  rightly 
DKrvicted  for  perjury  in  respect  of  such  falBe 
Vidence. — Reg.  v.  Baker,  O.C.R.,  654. 

Bee  also  Gaming,  3. 


CBOWN:— 

Prerogative— Crown  colony — Colonial  servants — 
Right  of  dismissal — Office  held  during  pleasure. — 
Except  in  special  cases  where  it  is  otherwise  pro- 
vided, servants  of  the  Crown  hold  their  office 
during  the  pleasure  of  the  Crown,  for  such  are  the 
well-understood  terms  of  their  engagement.  This 
rule  applies  in  a  Crown  colony. 

Semble,  a  Colonial  Government  stands,  in  this 
respect,  on  the  same  footing  with  the  Home 
Government. 

The  Colonial  Office  Regulations  are  merely 
directions  given  by  the  Crown  to  the  Governments 
of  Crown  Colonies,  and  do  not  constitute  a  contract 
between  the  Crown  and  its  servants. — Shenton  v. 
Smith,  p.c,  637. 

See  also  Landlord  and  Tenant,  6. 

DAMAGES.— See  Contkact,  1,  3,  5,  6;  County 
Coubt,  15 ;  Highway,  7 ;  Injunction,  1 ;  Land- 
lord and  Tenant,  9,  15 ;  Local  Government, 
8  ;  ma8ter  and  servant,  1,  2  ;  sale  of  goods, 
3 ;  Ship,  5,  14. 

DEED :— 

1.  Construction — General  words — "  Other  goods, 
chattels,  and  effects  " — Doctrine  of  ejusdem  generis. 
— A  husband  executed  by  deed  a  post-nuptial 
settlement  by  which  he  demised  to  trustees  certain 
leasehold  premises  "  with  the  messuage,  tenement 
or  dwelling-house,  back-building,  offices,  coach- 
houses, stable  buildings,  and  all  other  erections." 
By  the  same  deed  the  husband  assigned  to  the 
trustees  the  household  furniture,  plate,  linen,  china, 
glass,  &c.,  "and  other  goods,  chattels  and  effeots, 
m,  or  upon,  or  belonging  to  "  the  said  messuage 
and  premises.  After  the  death  of  the  husband,  the 
wife,  as  cestui  que  trust  under  the  settlement, 
claimed  the  horses,  carriages,  harness,  and  stable 
furniture  in  the  coach-houses  and  stable  buildings 
at  the  time  of  the  husband's  death. 

Held,  that  the  general  words  "other  goods, 
chattels,  and  effects"  were  to  be  given  their 
natural,  and  not  a  restricted,  sense ;  and  that  the 
wife  was  entitled  to  the  horses,  carriages,  harness, 
and  stable  furniture. 

The  doctrine  of  ejusdem  generis,  as  explained  in 
Parker  v.  Mar  chant,  1  Y.  &  C.  C.  C,  followed  and 
approved. — Anderson  v.  Anderson,  c.a.  322. 

2.  No  words  of  limitation — Legal  or  equitable 
estate — Money  passing  as  land — Lands  Clauses  Con- 
solidation Act,  1845  (8  &  9  Vict.  c.  18),  s.  69.— 
Under  a  deed  executed  by  father  and  son,  the  son, 
in  consideration  of  the  release  by  his  father  of  a 
sum  of  £1,000,  part  of  an  alleged  debt,  purported 
to  assign  to  his  father  absolutely  all  his  "  estate 
and  interest  whatsoever  of  and  in  the  property, 
estate,  and  effeots  devised  and  bequeathed,"  by  a 
certain  will.  The  property  subject  to  the  will 
consisted  partly  of  realty  and  partly  of  money  in 
court,  paid  in  as  the  result  of  compulsory  sales. 
To  all  of  this  property  the  son  was  absolutely 
entitled,  subject  to  the  life  interest  therein  of  his 
father.  On  the  death  of  the  father  the  effect  of  the 
assignment  was  disputed. 

Held,  that,  in  the  absence  of  the  proper  words  of 
limitation,  or  of  any  words  of  reference  which 
might  supply  the  defect,  the  deed  failed  to  pass 
both  the  fee  simple  in  the  realty  (whether  the 
estate  was  legal  or  equitable),  and  also  the  money 
in  court,  which  must  be  treated  and  conveyed  as 
land. — Dearberg  v.  Letchford,  ch.d.  WBIOHT,  j. 

See  also  Covenant. 
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DEEDS   OF    ARRANGEMENT    ACT,    1887.— See 
Bankeuptoy,  20 ;  Libel,  4. 

DEFAMATION.— See  Libel. 

DIVORCE  :— 

1.  Alimony — Income  of  husband — Profits  of  part- 
nership business — Divorce  Act,  1857  (20  &  21  Vict.  c. 
85),  s.  32— Divorce  Act,  1866  (29  &  30  Vict.  c.  32),  s. 
1. — Upon  an  application  by  the  wife  after  a  decree 
for  dissolution  of  marriage  for  an  order  under  sec- 
tion 32  of  the  Divorce  Act,  1857,  that  the  husband 
should  secure  to  the  wife  an  annual  sum  of  money, 
it  appeared  that  the  husband  was  a  partner  in  a 
brewery  and  entitled  to  £200  per  month  in  respect 
of  his  share  of  the  profits,  but  could  not  draw  any- 
thing more  without  consent  of  his  partners.  His 
share  of  the  profits  for  several  years  past  had  come 
to  £3,300  a  year,  but  he  had  in  fact  only  received 
the  monthly  allowance  amounting  to  £2,400  a 
year,  the  rest  being  carried  to  his  credit  in  the  part- 
nership books. 

Held  (reversing  the  decision  of  the  Court  of  Ap- 
peal) that  an  application  under  section  1  of  the 
bivorce  Act,  1866,  would  have  been  the  proper 
course  of  proceeding ;  and  an  order  was  made  under 
that  section  that  the  husband  should  pay  £600  a 
year  in  monthly  instalments  during  the  joint 
of  himself  and  the  wife. — Hanbury  v.  Hanbury, 
H.L. 

2.  Collusion — Agreement  to  initiate  and  conduct 
suit — Abstention  from  defence — Matrimonial  Causes 
Act,  1857  (20  &  21  Vict.  c.  85),  *.  30— Matrimonial 
Causes  Act,  1860  (23  &  24  Vict.  144),  s.  7.— If  the 
initiation  of  a  suit  for  dissolution  of  marriage  be 
procured  and  its  conduct  (especially  if  abstention 
from  defence  to  a  term)  provided  for  by  agreement, 
that  constitutes  collusion,  although  no  one  can 
put  his  finger  on  any  fact  falsely  dealt  with 
or  withheld. — Churchward  v.  Churchward,  P.  D.  & 
AD.D.  380. 

3.  Conjugal  rights  —  Restitution  suit  —  Delay. — 
Delay  is  no  bar  to  a  suit  for  restitution  of 
conjugal   rights. — Beauclerk  v.    Beauclerk,   p.d.    & 

AD.D. 

4.  Costs — Suit  for  judicial  separation — "  Usual 
order  "  for  wife's  costs  refused. — In  a  suit  by  a  wife 
for  judicial  separation  on  the  ground  of  cruelty, 
where  no  summons  for  discovery  of  documents  had 
been  applied  for  by  the  wife's  solicitor,  it  transpired, 
and  was  conclusively  proved  at  the  hearing,  that 
numbers  of  affectionate  letters  had  passed  between 
the  parties  during  a  period  of  more  than  a  year 
after  the  husband  had  gone  to  China  to  resume  his 
official  duties,  and,  after  the  acts  specified  in  the 
petition  as  cruelty  and  deposed  to  by  the  petitioner, 
were  alleged  to  have  been  committed.  At  the  close 
of  the  petitioner's  case  the  petition  was  dismissed, 
and 

The  court  refused  to  make  the  "  usual  order  "  for 
the  wife's  costs. — Hough  v.  Hough,  p.d.  &  AD.D. 

5.  Cruelty — Degrading  treatment — Isolated  acts  of 
physical  violence  condoned  years  before — Deed  of 
separation  not  a  bar. — Upon  a  petition  by  the  wife 
for  dissolution  of  her  marriage  on  the  grounds  of 
cruelty  and  adultery,  where  the  only  acts  of  physical 
violence  had  long?  since  been  condoned. 

Held,  that  wilfully  depriving  the  wife  of  her 

S roper  position  in  the  household,  neglecting  her, 
egrading  her  to  the  level  of  a  servant,  and  com- 
pelling her  to  do  the  menial  work  of  the  house  and 
to  take  her  meals  and  to  sleep  apart  from  the  rest 
of  the  household,  was,  in  itself,  cruelty  which 
would  entitle  the  wife  to  relief ;  and,  although  the 


wife  had  lived  apart  from  her  husband  raider  i 
deed  of  separation,  when  coupled  with  adultery  on  . 
the  part  of  the  husband,  entitled  the  wife  to  hue 
her  marriage  dissolved. — Aubourg  v.  Aubourg,  p.d. 
&  AD.D. 

6.  Custody  of  child  pendente  lite  —  Child  wet 
sixteen — Application  by  father — Order  for  child  to 
remain  in  custody  of  mother. — Upon  a  summons  by 
a  father  that  the  mother  should  be  deprived  of  the 
custody  of  their  eldest  child,  a  girl  over  sixteen 
years  of  age,  the  judge  (in  chambers)  refused  the 
father's  application,  and  directed  that  the  mother 
should  retain  the  custody  of  the  child  pending  sot 
—B v.  B ,  P.D.  &  AD.D. 

7.  Husband  and  wife  —  Voluntary  separation- 
Offers  to  resume  cohabitation  by  wife — Alleged  deser- 
tion—  Lapse  of  years  between  "desertion"  and  as- 
plication  for  maintenance. — In  1880  the  appellant,  t 
labourer,  married  the  respondent.  In  the  following 
year  a  child  was  born,  and  the  wife  went,  with  her 
husband's  full  consent,  to  her  mother's  home  for 
her  confinement.  During  her  absence  the  appel- 
lant broke  up  their  home  and  took  a  room  in  h» 
father's  cottage,  where  the  wife  refused  to  Hie 
with  him,  on  the  ground  that  the  accommodate 
there  was  insufficient.  Subsequently  the  husbind 
refused  her  requests  to  take  her  back  to  live  with 
him  as  his  wife.  The  husband  was  in  1894  con- 
victed on  a  summons  for  desertion  of  his  wife. 

Hold,  that  the  husband's  wish  that  the  wife 
should  live  with  him  at  his  parents9  house  wis  sot 
unreasonable,  and  that  there  was  no  evidence  of 
desertion  within  the  meaning  of  section  1  of  the 


Married  Women  Act,  1886,  to  warrant  the  jnett 
in  making  an  order  against  him  after  the  lapee  d 
so  many  years  from  the  time  they  ceased  to  bit 
together. — Jones  v.  Jones,  Q.B.D.  424. 

8.  Justices  —  Husband  convicted  of  aggnaehi 
assault — Order  for  separation,  maintenance*  and  ew- 
tody  of  children — Evidence  —  Procedure  appeal  - 
Power  to  remit — Matrimonial  Causes  Act*  187$ 
(41  &  42  Vict.  c.  19).  s.  4.— Where  a  husband  htf 
been  summarily  convicted  of  an  aggravated  atsilt 
within  the  meaning  of  24  &  25  Vict,  c  100,  a  4. 
upon  his  wife,  he  is  entitled  to  give  evidence  if  tte 
wife  asks  under  section  4  of  the  Matrimaaal 
Causes  Act,  1878,  for  an  order  for  separate 
maintenance,  and  custody  of  children. 

Where  such  evidence  had  not  been  given  befort 
justices,  this  court,  on  appeal,  remitted  the  cast* 
them  for  rehearing. 

Powell  v.  Powell,  14  P.  D.  177,  88  W.  B.  Dfe  * 
overruled. — Jones  v.  Jones  (No.  2),  P.D.  dt  A.D.  6& 

9.  Nullity  of  marriage — Duress — Decree,— A  osa. 
after  payiDR  to  a  girl  of  sixteen  attentions  wfciet 
she  rejected,  threatened  to  blow  her  brains  oat  2 
she  would  not  consent  to  marry  him,  and  prodaosl 
from  his  pocket  a  pistol,  whioh  he  held  at  her  kesi 
She  then  promised  to  marry  him  on  condition  that 
he  put  away  the  pistol,  which  he  did.  A  few  dsp 
later  she  went  home,  and  shortly  afterwards  hi 
intercepted  her  while  on  a  railway  journey,  sni 
took  her  to  the  office  of  a  registrar  of  m 
stating  that  they  were  going  to  see  his 
During  the  marriage  ceremony  she  fainted, 
as  soon  as  it  was  over,  she  went  away.  The 
riage  was  never  consummated,  and  the  man  i 
insisted  upon  his  marital  rights. 

The  court  pronounced  the  marriage  to  be  a 
and  void. — BarUett  v.  Rice,  p.d.  &  A.D. 

10.  Nullity  of  marriage — Impotence  of 
Delay — Sincerity. — Seveu  years  after  her 
a  wife  took  proceedings  for  divorce  upon  the 
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(as  the  fact  was)  that  the  marriage  had  never  been 
consummated  owing  to  the  husband's  impotence. 
This  fact  had  caused  unhappiness  between  the 
parties  and  had  led  to  a  separation,  but  sinoe  the 
filing  of  the  petition  the  wife  had  offered  to  return 
to  the  husband. 

Held,  that  the  conduct  of  the  wife  did  not,  in 
fact,  prove  want  of  sincerity  on  her  part,  and  that 
the  wife  was  entitled  to  a  decree  of  nullity. 

G v.  M ,  10  App.  Gas.  171,  distin- 
guished.— L V.  B ,  P.D.  &  AD.D. 

11.  Practice — Costs — Pauper  husband  suing  in 
formft  pauperis— Divorce  Act,  1857  (20  &  21  Vict.  c. 
85),  »•  51. — Although  the  Divorce  Division  has, 
under  section  51  of  the  Divorce  Act,  1857,  absolute 
discretion  in  the  matter,  yet  the  practice  in  that 
court  has  been  to  allow  a  husband  suing  in  formd 
pauperis  for  divorce,  only  his  own  or  his  solicitor's 
costs  out  of  pocket  (including  therein  the  costs  due 
to  counsel  and  solicitor  for  obtaining  the  necessary 
certificate),  with  a  reasonable  sum  for  office 
expenses,  as  against  the  co-respondent. 

Carson  v.  PichersgUl,  14  Q.  B.  D.  859,  and  John- 
son v.  Lindsay,  [1892]  A.  C.  110,  followed. 

Semble,  this  practice  does  not  exclude  a  successful 
respondent  or  co-respondent  in  such  a  suit  obtain- 
ing an  order  for  her  or  his  full  costs,  for  what  it  is 
worth. — Richardson  v.  Richardson,  P.D.  &  AD.D. 

12.  Separation  deed — Adultery  and  cruelty — Un- 
reasonable delay — Order  for  restitution  of  conjugal 
rights — Disobedience — Adultery — Petition  for  dissolu- 
tion—Matrimonial Causes  Act,  1857J(20  &  21  Vict.  c. 
85).  s.  31  —Matrimonial  Causes  Act,  1884  (47  &  48 
Vict.  c.  68),  s.  5. — A  husband  and  wife  were  married 
in  1858,  and  voluntarily  separated  in  1870.  In 
1890  the  court,  on  the  ground  of  unreasonable 
delay,  dismissed  the  wife's  undefended  petition  for* 
dissolution  of  the  marriage,  on  the  ground  of  her 
husband's  adultery  and  cruelty.  In  1894  the  wife 
obtained  a  decree  for  restitution  of  conjugal  rights 
on  a  petition,  to  which  the  husband  did  not  appear. 
The  husband  failed  to  comply  with  this  decree,  and 
the  wife  petitioned  for  a  dissolution,  on  the  ground 
of  desertion  and  cruelty. 

The  court  granted  a  decree,  holding  that  there 
had  not  been  unreasonable  delay  in  presenting  the 
petition  for  restitution  of  conjugal  rights,  as,  on 
the  evidence,  until  that  suit  was  instituted  there 
was  nothing  to  show  when  the  husband  first  became 
unable  or  unwilling  to  use  the  deed  as  an  answer  to 
the  wife's  claim. 

Semble,  that  delay  is  no  answer  to  a  petition  for 
restitution  of  conjugal  rights,  but  quaere  whether  it 
is  not  an  answer  to  a  petition  for  dissolution 
founded  on  adultery  ana  desertion  by  refusal  to 
comply  with  a  decree  for  restitution  of  conjugal 
rights  where  there  has  been  unreasonable  delay  in 
applying  for  such  decree.—  Beauclerk  v.  Beauclerk 
(No.  2),  P.D.  &  AD.D.  655. 

13.  Variation  of  settlement — Contingent  interests — 
Absence  of  possible  beneficiary  and  of  one  trustee — 
Order — Trustees'  costs. — Where  there  were  five 
beneficiaries  who  might  become  entitled  in  a  remote 
contingency  to  share  in  the  settled  fund,  four  of 
them  consented  to  an  order  upon  the  trustees  to 
repay  the  corpus  of  the  fund  to  the  petitioner,  but 
the  fifth  was  somewhere  in  the  interior  of  Africa, 
and  could  not  be  communicated  with : 

The  Court  made  the  order,  extinguishing  the 
interests  of  all  five ;  and,  as  it  further  appeared  that 
one  of  the  trustees  of  the  settlements  had  left  this 
country,  and  his  whereabouts  could  not  be  as- 
certained, the  costs  of  the  two  trustees  who  had 
appeared  upon  these  proceedings  were  allowed  out 


of  the  settled  fund,  in  his  absence,  as  if  he  had 
joined  with  them. — Storer  v.  Storer,  P.D.  &  ad.d. 

14.  Variation  of  settlement  —  Extinguishment  of 
rights  of  children  of  subsequent  marriage — Matri- 
monial Causes  Act,  1859  {22  &  23  Vict.  c.  61),  s.  5.— 
Where  the  only  remaining  interests  under  a  mar- 
riage settlement  of  freehold  property  brought  in 
by  the  husband,  who  had  obtained  a  decree  for 
dissolution  of  the  marriage  on  the  ground  of  his 
wife's  adultery,  other  than  those  of  the  husband 
and  wife,  were  trusts  in  favour  of  the  children  of 
the  husband's  second  marriage,  the  court,  in  the 
exercise  of  the  powers  given  to  it  by  section  5  of 
the  Matrimonial  Causes  Act,  1859,  ordered  the 
trustees  of  the  settlement  to  reoonvey  the  property 
to  the  husband  for  his  own  vae.—Meredyth  v. 
Meredyth,  P.D.  &  AD.D.  304. 

DOMICILE : — 

WM — Land  situate  in  Sardinia — Trusts  invalid  by 
Italian  law— Proceeds  of  sale. — The  proceeds  of  sale 
of  land  in  a  foreign  country  can  be  settled  by  an 
English  testator  in  a  manner  valid  by  English  law, 
even  if  such  a  settlement  of  the  land  itself  is  in- 
valid bv  the  foreign  law. 

Until  a  sale  has  actually  taken  place,  a  trust 
invalid  by  the  lex  loci  cannot  be  enforced  in  this 
country. — Piercy,  Be,  Whitwham  v.  Piercy,  GH.D. 
NORTH,  J.,  134. 

See  also  Admdostbation,  5 ;  Insurance,  2  ; 
Probate,  11. 

DONATIO  MOBTIS  CAUSA  :— 

Unindorsed  deposit  receipt — Evidence.— A  deposit 
receipt  unindorsed  is  a  good  subject-matter  of  a 
donatio  mortis  causa* 

Duffield  v.  Elwes,  1  Bli.  N.  S.  497,  applied.— 
Porter  v.  Walsh,  GH.D.  v.O.  (It.). 

EASEMENT:— 

1 .  Air — Right  to  undefined  passage  of  air — Implied 
grant— Prescription — Injunction. — The  plaintiff  al- 
leged that  the  defendant,  by  increasing  the  height 
of  his  buildings,  had  obstructed  the  current  of  air 
passing  over  plaintiff's  premises,  and  had  thereby 
prevented  their  proper  ventilation ;  and  he  claimed 
an  injunction  in  respect  of  the  alleged  nuisance. 

Held,  that  though  a  right  might  be  acquired  to 
have  air  pass  through  some  definite  channel,  the 
plaintiff's  claim  to  have  a  current  of  air  passing 
over  the  whole  of  his  property  was  too  vague,  and 
could  not  be  maintained. — Chastey  v.  Ackland  O.A., 
627. 

2.  Light —Enjoyment  for  twenty  years — Date  of 
commencement  of  period  of  prescription — 2  <fc  3  Will. 
4,  c.  71,  ss.  3,  4. — A  house  was  built  on  a  piece  of 
land  adjoining  the  defendant's  premises.  Its  ex- 
ternal walls  with  the  window  openings  and  the 
roof  were  completed  on  the  13th  of  December,  1873. 
Early  in  1874  the  house  was  finished,  and  the  plain- 
tiff (the  owner)  entered  into  occupation.  In  May, 
1893,  the  defendant  erected  on  his  land  a  hoarding 
which  obstructed  the  windows,  and  on  the  16th  of 
January,  1894,  an  action  was  begun  by  the  plaintiff 
to  restrain  this  interference  with  the  access  of  light 
and  air  to  the  windows. 

Held,  that  the  period  of  twenty  years  prescribed 
by  2  &  3  Will.  4,  c.  71,  as  giving  an  indefeasible 
right  to  the  access  of  light  began  to  run  from  the 
13th  of  December,  1873,  when  the  external  walls, 
window  openings,  and  the  roof  were  completed,  and 
that  there  had  not  been  during  that  period  any 
interruption  within  section  4  of  the  Act. 

Courtauld  v.  Legh,  17  W.  B.  466,  L.  B.  4  Ex. 
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126,  followed.— CdUis  v.  Laugher,  oh.d.  bomeb,  j., 
202. 

See  also  Highway,  8 ;  Pooe  Law,  1 1 ;  Bailway, 
8;  EbntChakgb. 

ECCLESIASTICAL  COMMISSIONERS:— 

Olebe— Opening  mine  on  glebe — Bight  to  work  mine 
on  glebe — Waste— Right  to  sue  in  respect  to  waste  on 
glebe — Consent  necessary  to  working  mine — 5  &  6 
Vict,  c,  108,  s.  20;  21  &  22  Vict.  c.  57,  ss.  1,  2,  10; 
13  Eliz.  c.  10;  13  Eliz.  c.  20;  14  Eliz.  c.  11;  14 
Eliz.  c.  20. — No  mine  caD  be  opened  on  glebe  land 
without  the  consent  of  the  Ecclesiastical  Commis- 
sioners, under  5  &  6  Vict.  c.  108,  8.  20,  and  the 
working  of  any  mine  on  glebe  land  that  must  not 
be  presumed  to  have  been  open  before  the  passing 
of  the  statutes  13  Eliz.  c.  10,  13  Eliz.  c.  20,  14 
Eliz.  o.  11,  and  14  Eliz.  o.  20  is  waste,  in  respect  of 
which  the  Ecclesiastical  Commissioners  can  main- 
tain an  action.  —  Ecclesiastical  Commissioners  v. 
Wodehouse,  OH.D.  BOMEB,  J.,  395. 

ECCLESIASTICAL  LAW  :— 

1.  Advowson — Co-owners — Bight  of  presentation — 
Turns  —  Cyclical  order  —  Usurpation  —  Exchange 
of  livings. — The  cyclical  order  or  turns  of  presen- 
tation to  a  church  is  not  altered  by  usurpation  of  a 
turn,  whether  by  a  stranger  or  by  a  person  privy  in 
title  to  the  person  usurped  upon.  The  person 
usurped  upon  must  wait  till  his  own  turn  comes 
round  again,  and  cannot  take  the  usurper's  turn  by 
way  of  retaliation. 

A  presentation  on  an  exchange  of  livings  counts 
as  a  turn. — Keen  v.  Denny,  ch.d.  ghttty,  J.,  39. 

2.  Faculty  —  Churchyard —  Burial  —  Consecrated 
ground — Conversion  to  secular  use— Jurisdiction — 
Burial  Act,  1852  (15  &  16  Vict.  c.  85),  *.  44.— The 
ordinary  has  no  jurisdiction  to  decree  a  faculty 
authorizing  a  strip  of  consecrated  ground  added  to 
a  parish  churchyard  under  the  Burial  Act,  1852, 
but  in  which  burials  were  prohibited  by  the  Secre- 
tary of  State's  order,  being  taken  therefrom  and 
made  part  of  an  adjoining  public  highway. — flum- 
stead  Burial  Ground,  Be,  boohbsteb  oonsistoby 
court. 

3.  Faculty — Beredos — Triptych  with  painted  panels 
surmounted  with  figures  of  our  Lord,  and  Moses, 
and  Elias. — A  faculty  may  be  issued  for  the  erec- 
tion in  a  parish  church  of  an  oaken  reredos  8  feet 
high  in  the  form  of  triptych  with  painted  panels, 
of  which  the  two  wings,  being  hung  to  the  centre 
panels  by  hinges,  could  be  closed  over  it  when 
Divine  service  was  not  being  performed ;  the  centre 
panel  having  painted  thereon  a  representation  of 
the  "  Last  Supper  " ;  and  upon  one  wing  a  painting 
of  the  "  Agony  in  the  Garden,"  and  upon  the  other 
"Christ  risen  from  the  tomb  with  the  Marys 
standing " ;  the  reverse  sides  of  the  wings  to  be 
plain ;  the  whole  triptych  to  be  surmounted  by  a 
figure  of  our  Lord  carved  in  oak,  18  inches  high, 
between  figures  of  Moses  and  Elias  beneath 
pillared  canopies  connected  by  an  arch  of  tracery- 
work  over  the  central  figure;  bnt  such  faculty  was 
to  contain  a  proviso  that  the  triptych  was  always 
to  remain  open  during  Divine  service. — St.  John, 
Pendebury  (Vicar)  v.  Parishioners  of  Same,  mant- 

OHESTEB  OONSISTOBY  COTJBT. 

4.  Faculty — Bood  loft — Wooden  figures — Chancel 
Screen. — A  faculty  refused,  for  the  retention  in  a 
parish  church  of  a  loft  over  the  chancel  screen, 
supported  upon  a  beam  upon  which  was  cut  a 
figure  (in  life  size)  of  Our  Lord  upon  the  cross  and 
figures  of  the  Virgin  Mary  and  of  St.  John. 

v.  BidsdaU  1  P.  D.  316  followed.— fl*. 


John  Baptist,  TimberhiU  {Vicar  of)  ▼.  Beder  of  sane, 

KOBWIOH  C0F8ISTOBY  COTJBT. 

See  also  Bubial,  1. 
EJUSDEM  GENEBIS.—Qee  Dked,  2. 

ELECTION  LAW:— 

1.  Corporation— Election  of  Aldermen— Validity  of 
method  of  voting — Delivery  of  voting  papers— Musi- 
cipal  Corporations  Act,  1882  (45  A  46  Vict,  t  50),  l 
60,  sub-section  4.— At  a  meeting  of  a  town  ootmol 
for  the  purpose  of  electing  aldermen  for  a  mnmopil 
borough,  the  chairman  requested  the  town  deck  to 
collect  some  of  the  voting  papers,  and  hand  them 
to  him.  Some  of  the  voting  papers  were  handed 
direct  to  the  chairman. 

Held,  that  a  proper  delivery  of  all  the  votug 
papers  had  been  made. — Baxter  v.  Spencer,  Q.&D. 

2.  Corporation— Election  of  councillor— MisspMhg 
of  surname  of  candidate— Burgess-roll — Nominatm 
paper — Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50).— The  petitioner,  whose  surname  was 
Miller,  was  a  candidate  for  election  of  conneflkr 
for  one  of  the  wards  of  a  municipal  borough.  Upon 
the  burgess-roll  and  upon  each  of  the  nommatjoit 
papers  his  name  appeared  as  "  Millar."  Objecti* 
being  taken  to  the  same  he  was  prevented  going  to 
the  poll,  and  respondent  was  elected. 

Held,  that  the  name  as  spelt  did  not  invalidate 
the  nomination  papers,  and  that  the  election  « 
made  was  void. — Miller  v.  Everton,  Q.B.D. 

3.  Election,  validity  of— Name  on  baUotpap*  sj 
person  not  a  candidate— Sufficient  votes  given  to  in- 
fluence result— Negligence  of  returning  ofieer- 
Liability  to  costs— BaUot  Act,  1872  (35  &  36  Vuti 
33),  s.  13.— The  name  of  a  person  who  had  been 
duly  nominated  as  a  candidate  at  an  election  « 
urban  district  councillors,  but  who  had  withdma 
his  candidature,  was  put  on  the  ballot-papers  bf 
the  mistake  of  the  returning  officer's  clerk,  md 
such  person  had  received  a  number  of  vo*« 
sufficient,  if  given  to  the  other  candidates,  to  h»w 
influenced  the  result.  .     . 

Held,  that  the  election  was  void,  as  not  being  m 
accordance  with  the  provisions  of  the  Ballot  Ad, 
1872.  In  such  a  case  there  is  no  general  rate 
exempting  a  returning  officer  from  liability  to  pty 
costs  for  the  consequences  of  his  negligene*- 
WUson  v.  Ingham,  Q.B.D.,  621. 

4.  Parliament  —  Franchise  —  Borough — DqpKfl* 
entries—  Voter's  notice  of  selection— Form  of  *#*- 
Validity— Appeal  from  decision  of  revising  harrvfr 
—Parliamentary  Begistration  Act,  1843  (6  &  7  Tut. 
c.  18),  «.  17,  18,  39,  42— Parliamentary  ** 
Municipal  Begistration  Act,  1878  (41  &  42  ¥*.<. 
26),  s.  28,  sub-section  14— Begistration  Ad,  «N 
(48  &  49  Vict.  c.  15),  s.  5— Begistration  Order,  1839, 
Schedule  3,  Form  {P}— Local  Government  Act,  18* 
(56  &  57  Vict.  c.  73),  s.  44.— There  is  no  spperi 
from  the  decision  of  a  revising  barrister  ^P011  J(* 
validity  of  a  notice  given  by  a  voter  under  1» 
Parliamentary  and  Municipal  Begistration  Ad, 
1878,  s.  28,  sub-section  14,  selecting  which  of  tw> 
duplicate  entries  of  his  name  upon  the  lists  of  voteti 
for  the  borough  he  will  retain  for  voting,  st  • 
parliamentary  election. — Beg.  v.  Liverpool  Reri**$ 
Barrister,  Q.B.D.  220. 

5.  Parliament— Franchise— Occupation— Champ* 
character  of  occupation— Transfer  of  tchole  eff^y 
fying  premises  and  new  tenancy  of  pari — Mvmoj* 

Corporation  Act,  1882  (45  &  46  Vict,  c  50),  s.  9.-W 
appellant,  who  was  the  occupier  of  certain  \ 
transferred  them  to  a  company,  and  on  the  i 
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day  took  from  the  company  a  demise  of  part  of  the 
premises,  which  he  continued  to  occupy. 

Held,  that  there  had  been  no  break  in  the  appel- 
lant's occupation  of  that  part  of  the  premises 
sufficient  to  disentitle  him  to  be  enrolled  as  a 
burgess  under  section  9  of  the  Municipal  Corpora- 
tion Act,  lSS2.—Timmis  v.  Albiston,  Q.B.D. 

6.  Parliament — Franchise — Registration — Borough 
vote — Occupancy  by  virtue  of  service — Part  of  a 
house — Separate  dwelling — Cubicle — Representation 
of  the  People  Act,  1867  (80  A  31  Vict,  c  102),  s.  3, 
sub-section  2— Representation  of  the  People  Act,  1884 
(48  Vict,  c  3),  s.  3 — Parliamentary  and  Municipal 
Registration  Act,  1878  (41  &  42  Viet.  c.  26),  s.  5.— 
A  notice  constable  occupied  exclusively,  by  virtue 
of  his  employment,  a  cubicle,  which  consisted  of  a 
portion  of  a  large  room,  separated  off  by  a  parti- 
tion seven  feet  high  but  not  reaching  to  the  ceiling. 
The  room  contained  eleven  other  similar  cubicle, 
with  a  common  passage.  The  cubicle  was  used  for 
the  purpose  of  a  bedroom.  It  was  not  stated 
whether  there  were  other  rooms  used  in  common 
for  the  purpose  of  meals,  recreation,  &o.,  nor 
whether  the  cubicles  were  separately  warmed  and 
lighted  at  night.  It  did  not  appear  that  the 
house  was  occupied  by  any  superior  officer  of  the 
constable. 

Held,  that  the  cubicle  was  not  separately  occu- 
pied by  the  police  constable  as  a  dwelling  within 
section  5  of  the  Parliamentary  and  Municipal 
Registration  Act,  1878. 

Stribling  v.  Halse,  16  Q.  B.  D.  246,  34  W.  R. 
Dig.  68,  commented  on.—  Barnett  v.  Hickmott, 
Q.B.B.  284. 

7.  Parliament  —  Franchise  —  Registration  —  2n- 
habitant  occupier — Compulsory  absence  during  part  of 
qualifying  period — Imprisonment  on  remand  pending 
trial. — During  the  qualifying  period  the  defendant, 
an  inhabitant  occupier,  was  arrested  on  a  criminal 
charge  and  remanded  to  gaol  for  a  week  without 
bail,  to  petty  sessions.  At  the  petty  sessions  he 
was  returned  for  trial  (bail  being  accepted)  to  the 
quarter  sessions.  His  trial  had  not  taken  place 
at  the  time  the  revision  sessions  were  held. 

Held,  that  the  defendant's  innocence  was  to  be 
presumed  until  his  guilt  was  proved,  and  that  he 
was  not  to  be  deprived  of  the  franchise  by  his  com- 
pulsory absence  until  his  guilt  was  proved. — Charl- 
tofi  v.  Morris,  Q.B.D.  int.). 

8.  Parliament — Franchise — Registration  —  Notice 
of  objection — Omission  of  name  of  polling  district — 
Date  of  signing  of  notice — Onus  of  proof.— In  a 
borough  which  had  been  divided  into  polling  dis- 
tricts a  notice  of  objection  served  on  a  voter  omitted 
to  state  the  particular  polling  district  to  which  the 
voter  objected  to  belonged. 

Held  that  the  notice  of  objection  was  bad.  The 
objector  could  not  swear  that  he  signed  several 
notices  of  objection  on  the  days  they  purported  to 
bear  date,  but  they  were  duly  served  within  the 
limits  of  time  allowed  for  objections. 

Held  that  the  primd  facie  presumption  that  all 
documents  are  made  on  the  day  they  bear  date 
applied,  in  the  absence  of  evidence  that  the 
objections  were  not  in  fact  so  signed,  and  that  the 
notices  of  objection  were  good. — Kenny  v.  Kenealy, 
Q.B.r>.  (It.). 

9.  Parliament  —  Franchise  —  Registration  —  Old 
lodgers9  list — Claim — Omission  in  claim  of  name  of 
borough — Mistake— Amendment — Parliamentary  Re- 
gistration Act,  1878  (41  <*  42  Vict.  c.  26),  ss.  22,  28, 
tub-section  (2). — A  claim  to  be  entered  on  the  old 
Lodgers'  liat  was  in  the  statutory  form  in  all 
respects  except  that  the  name  of  the  borough  was 


omitted.  The  overseers  published  the  claim  in  the 
list  of  old  lodger  claimants,  and  no  notice  of 
objection  thereto  was  given  either  by  the  overseers 
or  any  other  person.  The  claim  was  objected  to  at 
the  revision  court  on  the  ground  of  the  omission  in 
it  of  the  name  of  the  borough.  The  claimant  con- 
tended that  notice  of  objection  should  have  been 
given,  and  that  in  any  case  the  claim  ought  to  be 
amended  by  inserting  the  name  of  the  borough. 

Held  (1)  that  the  claim  as  it  stood  was  bad  even 
though  no  notice  of  objection  had  been  given  to 
it ;  and  that  it  was  a  necessary  constituent  of  the 
qualification  of  a  lodger  to  claim ;  but  (2)  that  the 
omission  of  the  name  of  the  borough  was  a  mistake 
which  ought  to  have  been  amended  by  the  barrister 
under  section  28,  sub-section  (2)  of  the  Parlia- 
mentary Registration  Act,  l&lB.—Treadgold  v. 
Grantham  {Town  Clerk),  Q.B.D. 

10.  Parliament— Registration — Lists  and  notices  of 
voters — Parish  church— Parishes  united  for  ecclesias- 
tical purposes  only — Church  of  one  of  parishes  so 
united  pulled  down — Lists  not  to  be  affixed  to  the 
other  parish  church— Registration  Act,  1843,  ss.  23, 
24,  and  25. — Where,  in  the  City  of  London  the 
church  of  parish  A.  had  been  pulled  down,  and  the 
benefice  united,  for  ecclesiastical  purposes  only, 
with  that  of  B.  parish,  the  overseer  of  parish  A.  is 
not  entitled  under  section  23  of  the  Registration 
Act,  1843,  to  affix  the  voters'  lists  and  notices 
relating  exclusively  to  parish  A.  to  the  door  of  the 
parish  churoh  of  B.,  but  must  find  some  public  and 
conspicuous  place  for  that  purpose  in  parish  A. 
Hie  pulling  down  of  such  notices  from  the  parish 
churoh  of  B.  by  the  incumbent  is  not  an  offence 
under  section  25  of  the  Registration  Aot,  1843. — 
Hildred  v.  Ingram,  Q.B.D. 

1 1.  Parliament — Registration — Two  names  on  voters 
list  in  respect  of  same  qualifying  property, — The 
names  of  two  persons  were  on  the  occupiers'  list  as 
parliamentary  electors  in  respect  of  the  same 
qualifying  property.  Objection  was  raised  against 
one  of  them,  but  the  revising  barrister  found  he 
was  duly  qualified,  and  retained  his  name  on  the 
list.  No  objection  was  raised  against  the  other, 
and  no  evidence  was  given  as  to  his  qualifica- 
tion. 

Held,  that  the  mere  fact  that  another  person, 
whether  qualified  or  unqualified  is  on  the  register 
in  respect  of  oertain  premises,  is  not  enough  to 
keep  a  person  off  who  is  properly  qualified  in 
respect  of  the  same  premises. — Warren  v.  Maule, 

Q.B.D. 

12.  Proxy,  vote  by — Corporation — Vote  by  share- 
holder or  officer— Returning  officer— Judicature  Act— 
Irregularity— Thames  Conservancy  Act,  1894  (57  <fc 
58  Vict.  c.  197),  ss.  22,  23,  25.— At  an  election  of 
conservators  of  the  River  Thames  by  shipowners 
under  section  22  of  the  Thames  Conservancy  Act, 
1894,  the  returing  officer  received  and  counted 
proxies  given  by  bodies  corporate  to  electors  who 
were  not  shareholders  in,  or  officers  of,  those 
bodies, 

Held,  that  the  only  way  in  which  a  body  cor- 
porate could  exercise  its  right  of  voting  by  proxy 
was  by  a  shareholder  or  officer,  and,  therefore,  that 
theproxies  had  been  wrongly  reoeived. 

Held  also,  that  by  section  23  of  the  same  Act, 
the  returning  officer,  in  making  his  return,  had 
acted  judicially  and  that  the  return  was  conclusive, 
and  further,  that  the  improper  reception  of  the 
proxies  was  such  an  "error  or  irregularity"  as 
was  contemplated  by  section  25  of  said  Aot,  and 
could  not  invalidate  the  election.— ik#.  v.  Samuel, 

Q.B.D. 
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ELECTRIC  LIGHTING.— See  Injunction,  2. 

ESTOPPEL:— 

Judgment  by  consent — Res  judicata — Action  to 
recover  an  instalment  of  a  debt — Proof— Company — 
Winding  up. — A  judgment  by  consent  upon  which 
the  court  has  not  exercised  its  mind  raises  an 
estoppel  between  the  parties  just;  as  much  as  in  a 
case  where  the  oourt  has  exercised  a  judicial  dis- 
cretion in  the  matter  after  hearing  an  argument. 
The  principle  being,  that  when  onoe  the  parties 
have  litigated  a  matter  the  judgment  should  put 
an  end  to  the  litigation,  and  if  the  parties  agree 
on  a  judgment,  that  raises  an  estoppel  just 
as  much  as  if  all  the  questions  had  been  fought 
out. 

Jenkins  v.  Robertson,  L.  B.  1  H.  L.  So.  117,  15 
W.  B.  H.  L.  Dig.  7,  distinguished. 

A  judgment  by  consent  for  the  plaintiffs  in  an 
action  against  a  company  to  recover  an  instalment 
of  a  debt  under  an  alleged  agreement,  held  to  pre- 
clude the  liquidator  in  the  winding  up  of  a  com- 
pany from  denying  the  existenoe  of  the  agreement 
upon  a  proof  being  sent  in  for  the  whole  amount 
due  under  the  agreement.— South  American  and 
Mexican  Co.,  Re,  o.A.  131. 

See  also,  Bill  of  Exchange,  1;  Sale  of 
Goods,  3. 

EVIDENCE  :— 

Admission  in  letter — Subsequent  qualification  in 
eame  letter — Presumption  as  to  continuance  of  previous 
state  of  circumstances — Evidence  to  go  to  jury. — A 
letter,  written  in  January,  1893,  by  a  person  who 
was  sued  as  a  partner  in  a  firm  for  the  price  of 
goods  supplied  to  the  firm  between  June,  1893,  and 
February,  1894,  was  as  follows : — "  I  have  not 
banked  any  money  this  last  eight  months,  as  I  have 
dissolved  partnership  with  my  brother  last  ApriL" 

Held,  that  the  letter  was  evidenoe  to  go  to  a  jury 
that  the  partnership,  which  was  admitted  to  exist 
down  to  April,  1892,  still  existed  at  the  time  the 
goods  sued  for  were  supplied,  notwithstanding  the 
subsequent  statement  that  the  partnership  had  been 
dissolved.— Brown  v.  Wren,  Q.B.D.  351. 

See  also  Practice,  35-37. 

EXECUTOR  :— 

Business — No  power  to  carry  on  in  will — Executor's 
right  to  indemnity. — An  executrix  of  a  will,  in  which 
the  testator  gave  no  power  to  his  executors  to  carry 
on  his  business,  did  carry  it  on  with  the  knowledge 
of  the  creditors. 

Held,  that  the  principle  of  Dowse  v.  Gordon, 
[1891]  App.  Cas.  190,  applied,  and  the  executrix 
was  entitled  to  be  indemnified. — Brooke,  Be,  Brooke 
v.  Brooke,  CH.D.  KEKEWIOH,  J. 

See  also  Bankruptcy,  9 ;  Inland  Bevenub,  16, 
17;  Practice,  1;  Probate,  10,  U  ;  Trustee,  5; 
Will,  20,  23. 

EXTBADITION  :— 

Political  offence — Anarchism — Evidence  of  accom- 
plice.— The  essenoe  of  a  political  offence  is  the  exist- 
enoe of  two  parties,  each  seeking  to  impose  its 
government  on  the  other. 

An  Anarchist  who  is  the  opponent  of  all  govern- 
ment and  whose  criminal  operations  are  directed 
primarily  against  the  general  members  of  society, 
and  only  incidentally  against  the  Government,  is 
not  a  political  offender  so  as  to  escape  extradition. 
—Meunier,  Be,  Q.B.D. 

FACTOB:— 

Bankruptcy — Delivery  or  transfer — Sale,  pledge, 
or  other  disposition— Factors  Act,    1889   (52  &  53 


Viet,  c  45),  ss.  2,  9.— A  person,  in  possession  of  i 
gas  engine  under  a  hiring  agreement,  assigned  to  i 
trustee  for  creditors  all  his  stock,  machinery,  &c 
The  trustees  took  possession  of  the  stock,  including 
the  gas  engine,  but  subsequently  the  person  from 
whom  the  engine  was  hired  broke  into  the  premises 
and  seized  the  engine.  In  an  action  for  trepan  by 
the  trustee: 

Held,  that  the  engine  not  being  the  property  of 
the  assignor,  but  only  hired,  did  not  pan  to  the 
trustee  under  the  assignment,  and  that  consequently 
there  was  no  "transfer"  within  the  meaning  of 
section  9  of  the  Faotors  Act,  1889,  that  there  wh 
also  no  "  delivery  "  within  the  meaning  of  the  time 
section,  as,  though  physical  delivery  of  the  engine 
was  made  to  the  trustee,  still  the  debtor  did  not 
intend  to  deliver  anything  not  included  in  the 
assignment,  and  this  engine  was  not  so  included.— 
Kitto  v.  BiUne,  bxcy. 

See  also  Sale  of  Goods,  1,  4. 

FACTOBY:— 

Dangerous  machinery  —  Fencing  —  Factory  ori 
Workshop  Act,  1878  (41  &  42  Viet,  c  16).  «.  5,  «i- 
section  3— Factory  and  Workshop  Act,  1891  (54  *  55 
Vict,  c  75),  s.  6,  sub-section  2.— By  section  5,  sub- 
section 3,  of  the  Factory  and  Workshop  Act,  1878, 
it  is  provided,  with  respect  to  the  fencing  of 
machinery  in  a  factory,  that  "  every  part  or  tke 
mill  gearing"  shall  be  securely  fenced.  The  Fac- 
tory and  Workshop  Act,  1891,  s.  6,  sub-section  2, 
amends  the  former  section  by  inserting  before  the 
words  "every  part"  the  words  "all  dangenas 
parts  of  the  maoninery  and." 

Held,  that  the  section,  as  amended,  was  not 
confined  to  motive  machinery,  but  applied  also  to 
machinery  performing  an  industrial  operation.- 
Bedgrave  v.  Lloyd,  Q.B.D.  527. 

FISHBBY  :— 

1.  Licence— Bod  and  line— Using  three  reds  m 
lines— Freshwater  Fishery  Act,  1878  (41  &  42  ML 
c.  39),  8.  7.— The  respondent,  who  held  a  hcenoi 
to  fish  for  trout  and  char  "  with  a  rod  and  line," 
fished  with  three  rods  and  three  lines  at  onesod 
the  same  time.  The  scale  of  lioonoe  duties  fixity 
the  conservators  was  as  follows :  "  For  each  sad 
every  rod  and  line,  one  shilling."  The  responds* 
was  oharged  under  section  7  of  the  Freshwitof 
Fisheries  Act,  1878,  with  unlawfully  fishing  for 
trout  without  having  a  licenoe  in  force  authoron* 
him  so  to  do.    The  justices  dismissed  the  charge. 

Held,  that  the  respondent  had  committed  tat 
offence  oharged,  and  ought  to  have  been  oat- 
victed. — Cambridge  v.  Harrison,  Q.B.D. 

2.  Salmon  fisheries — Salmon  Fishing  Act,  \9Ss 
(28  &  29  Vict.  c.  65),  s.  3— Fishery  distriet-Difi*r 
tion  of  limits — Meaning  of  tributary. — A  6**^ 
district  was  defined  as  including  "  the  river  &•» 
all  its  tributaries  "  A  streamlet  ran  into  a  brock 
C,  which  ran  into  a  river  V.  The  river  V.  as 
into  the  river  S. 

Held,  that  the  streamlet  was  a  tributary  of  tae 
river  S.— Evans  v.  Owen,  Q.B.D.  237. 

FBAUDS,  STATUTE  of:— 

1.  Agreement  in  consideration  of  marriage-' SW^ 
ment  of  consideration. — An  agreement  in  considaTft- 
tion  of  marriage,  to  satisfy  the  Statute  of  Eraadi. 
requires  the  consideration  to  be  so  clearly  atriw 
that  a  person  of  ordinary  intelligence  mustiaff 
from  .the  perusal  of  it  that  such  and  no  other,  ■ 
the  consideration  upon  which  the  undertaking  ** 
given. — Eyre,  Be,  McAndrew  ▼.  Norris,  c&& 
BOjfKlt,  J.,  538. 
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2.  Contract—Sale  of  land— Letters — Memoran- 
dum signed  by  agent— 29  Oar.  2,  a  3,  s.  4.— -In  an 
action  for  specific  performance  of  a  oontraot  for  the 
sale  of  real  estate :  the  purchaser  relied  on  several 
letters  taken  together  as  constituting  a  sufficient 
memorandum  signed  by  the  vendor's  agent 
authorized  to  sell  the  estate.  The  last  letter  was 
written  by  the  vendor's  agent  to  the  purchaser's 
solicitor  and  contained  the  essential  terms  of  the 
contract,  ^  except  the  price  which,  however,  was 
specified  in  earlier  letters  written  to  the  vendor  by 
a  clerk  in  the  employment  of  the  vendor's  agent 
by  the  agent's  authority.  There  was  nothing  on 
the  face  of  the  last  letter  to  show  that  the  vendor's 
agent  was  referring  to  the  former  letter  written  by 
his  clerk. 

Held,  that  parol  evidence  was  not  admissible  to 
connect  the  documents,  and  that  there  was  no 
sufficient  memorandum  in  writing  to  satisfy  the 
Statute  of  Frauds.— Potter  v.  Peters,  oh.d.  kxke- 
wioh,  J. 

Bee  also  Company,  10;  Contract,  8;  Landlord 
and  Tenant,  11. 

FMENDLY  SOCIETY  :— 

Trusts  exhausted— Unexpended  funds —  Charity  — 
Cy-pres  —  Resulting  trust  —  Bona  vacantia.  —  A 
friendly  society  was  formed  to  provide  annuities 
for  the  widows  of  its  ordinary  members.  The 
annuity  fund  was  raised  by  the  subscriptions  of 
ordinary  and  honorary  members,  but  the  widows  of 
honorary  members  took  no  benefit. 

Held  (there  being  no  poverty  qualification),  that 
the  society  was  not  a  charity. 

The  members  and  annuitants  being  all  dead,  and 
there  being  an  unapplied  balance  of  the  annuity 
funds  in  the  hands  of  the  trustees  of  the  society,  to 
which  neither  the  trustees  nor  the  representatives  of 
the  honorary  members  made  any  olaim. 

Held,  that  there  was  a  resulting  trust  in  favour 
of  the  ordinary  members  from  time  to  time,  or 
their  representatives,  in  proportion  to  their  contri- 
butions, and  the  fact  that  the  difficulty  and  expense 
of  ascertaining  the  parties  entitled  would  more 
than  exhaust  the  fund  did  not  entitle  the  Crown  to 
claim  it  as  bona  vacantia. —  Cunnack  v.  Edwards, 
CH.D.  GHTTTY,  J.,  325. 

See  also  Company,  19. 

&AMING:— 

1.  Betting— Place  used  for  betting— "  Betting  with 
persons  resorting  thereto'9— Betting  Act,  1853 (16 &  17 
VicL  e.  119).  *.  1. — Defendant  was  convicted  on 
three  counts,  which  charged  him  with  using  the  bar 
oi  a  beerhouse  on  three  different  days  for  the  pur- 
pose of  betting  with  persons  resorting  thereto, 
contrary  to  section  1  of  the  Betting  Act,  1853.  It 
was  proved  that  on  each  of  the  three  days  the 
defendant  was  in  the  bar,  and  that  a  number  of 
persons  came  in,  took  slips  of  paper  hanging  up 
on  the  wall,  wrote  on  the  slips  the  names  of  the 
hones  they  wished  to  back  for  races,  wrapped  up 
in  the  slips  the  money  they  wished  to  stake,  and 
handed  the  slips,  with  the  money  enclosed, 
to  the  defendant,  usually  outside  the  house;  but 
on  one  of  the  three  days  the  defendant  received 
two  of  the  slips  with  the  money  enclosed  in  the 
bar. 

Held,  that  there  was  evidence  to  go  to  the  jury 
that  the  defendant  had  used  the  bar  for  the  pur- 
pose of  betting  with  persons  resorting  thereto  on 
each  of  the  three  days,  and  that  the  defendant  was 
rightly  convicted. — Beg.  v.  Worton,  o.o.k. 

2.  Betting—Place  used  for  betting— Club— Betting 
among    members  —  " Persons   resorting   thereto"  — 


Betting  Souses  Act,  1853  (16  <fc  17  Vict.  c.  119),  ss. 
1,  2,  3.— The  Betting  Houses  Act,  1853,  does  not 
apply  to  the  case  of  members  of  a  bond  fide  olub 
using  the  olub  premises  for  the  purpose  of  betting 
with  each  other. — Downes  v.  Johnson,  Q.B.D.  556. 

3.  Betting  Act,  1853  (16  <ft  17  Vict.  c.  119),  ss.  1, 
3 — Using  a  house  for  betting  with  persons  "  resorting 
thereto  " — Bets  made  by  letter  or  telegram — Summary 
Jurisdiction  Acts — Practice — Election  to  be  tried  by 
jury — Indictment  for  offences  not  included  in  summons 
before  justices— Indictable  Offences  Act,  1848  (11  &  12 
Vict.  c.  42),  8.  25 — Summary  Jurisdiction  Acts,  1848 
(11  &  12  Vict,  c.43)  and  1879  (42  &  43  Vict.  c. 
49)—  Vexatious  Indictments  Act,  1859  (22  &  23  Vict, 
c.  17),  $.  1—  Criminal  Law  Amendment  Act,  1867 
(30  &  31  Vict,  c  35],  s.  1.— A  defendant  was  charged 
before  a  court  of  summary  jurisdiction,  under 
section  1  of  the  Betting  Ait,  1853,  with  having 
used  rooms  in  a  certain  house  for  the  purpose  of 
betting  with  persons  resorting  thereto.  He  elected 
to  be  tried  by  a  jury,  and  the  magistrates,  after 
hearing  evidence,  committed  him  for  trial. 

The  first  count  of  the  indictment  charged  that 
the  defendant,  being  occupier  of  the  rooms  in  ques- 
tion, had  used  them  for  the  purpose  of  betting  with 
ons  resorting  thereto.  The  second  count  was 
aed  under  the  latter  part  of  the  section,  and 
charged  him  with  having  used  the  rooms  for  the 
purpose  of  money  being  received  by  him  and  on  his 
behalf  upon  an  undertaking,  promise,  and  agree- 
ment to  pay  thereafter  money  on  the  contingency 
of  and  relating  to  horse-races.  It  was  proved  that 
persons  had  gone  to  the  house  for  the  purpose  of 
paying  money  to  the  defendant  under  the  circum- 
stances alleged  in  the  second  count.  It  was  also 
proved  that  the  defendant  kept  the  house  for  the 
purpose  of  betting  with  persons  who  wrote  or  tele- 
graphed to  him,  asking  him  to  make  bets  with 
them.  The  recorder  directed  the  jury  upon  the 
first  count  that  if  persons  were  in  the  habit  of  send- 
ing letters  and  telegrams  to  the  house  asking  the 
defendant  to  make  bets  with  them,  such  persons 
resorted  to  the  house  within  the  meaning  of  section 
1  of  the  Betting  Act,  1853,  and  the  jury  might  find 
the  defendant  guilty  of  using  the  house  for  betting 
with  persons  resorting  thereto.  The  jury  convicted 
the  defendant  on  the  first  and  second  counts. 

Held,  that,  even  if  the  indictment  contained 
charges  differing  from  those  upon  which  the  defend- 
ant was  summoned  before  the  magistrates  (which 
the  court  did  not  decide),  the  indictment  was  not 
thereby  invalidated,  it  being  lawful,  after  the 
accused  had  elected  to  be  tried  by  a  jury,  to  indict 
him  for  any  indictable  offence  disclosed  by  the 
depositions,  and  that  the  conviction  on  the  second 
count  was  good. 

Held,  also,  that  the  word  "  resorting  "  must  be 
construed  in  its  ordinary  sense,  and  that  the  send- 
ing of  letters  and  telegrams  to  the  house  asking  the 
defendant  to  make  bets  was  not  a  resorting  to  the 
house  within  the  meaning  of  the  section,  and  that, 
the  recorder  having  misdirected  the  jury  on 
this  point,  the  conviction  on  the  first  count  was 
bad. 

Queers,  whether  section  1  of  the  Betting  Act,  1853, 
creates  two  distinct  offences,  and  whether  separate 
penalties  can  be  imposed  for  acts  done  upon  the 
same  day  in  violation  of  the  provisions  of  the  earlier 
and  the  latter  parts  of  that  section. — Beg.  v.  Brown, 
O.O.B.  222. 

4.  Stakeholder — Revocation  of  authority  tojpy — 
Action  by  depositors-Gaming  Act,  1892  (55  Vict.  c 
9),  s.  1.— The  plaintiff  and  H.  deposited  £5  each  in 
the  hands  of  the  defendant    It  was  agreed  that 
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the  £10  so  deposited  should  be  handed  to  the 
winner  of  a  race  run  between  the  plaintiff  and  H. 
The  plaintiff,  having  lost  the  raoe,  demanded  that 
his  money  should  be  returned.  The  defendant  paid 
the  £10  to  H. 

Held,  that  the  £5  was  not  a  "sum  of  money 
paid  "  by  the  plaintiff  within  the  meaning  of  the 
Gaming  Act,  1892,  and  that  the  plaintiff  was 
entitled  to  recover  the  £5  from  the  defendant.— 
O*  Sullivan  v.  Thomas,  Q.B.D.  269. 

5.  Stock  Exchange — Principal  aud  broker — Canada, 
Law  of— Quebec-  8  &  9  Vict.  c.  109,  s.  1&—  Civil 
Code  of  Lower  Canada,  Article  1927.— Artiole  1927 
of  the  Civil  Code  of  Lower  Canada  does  not  differ 
substantially  from  8  &  9  Vict.  c.  109,  s.  18,  and 
renders  null  and  void  all  contracts  by  way  of 
gaming  and  wagering,  A  broker  was  employed  to 
make  actual  contracts  of  purchase  and  sale,  in  each 
case  completed  by  delivery  and  payment,  on  behalf 
of  a  principal  whose  object  was  not  investment, 
but  speculation : — 

Held,  that^theee  were  not  gaming  contracts 
within  the  meaning  of  the  Code.— Forget  v.  Ostigny, 
P.O.  590. 

6.  Unlawful  game—"  Baccarat  chemin  de  fer"— 
32  Hen.  8,  c.  9,  s.  11—17  &  18  Vict.  c.  38,  s.  4— 
Lessor  and  lessee — Breach  of  covenant. — The  game  of 
"  chemin  de  fer  "  is  a  form  or  variety  of  the  game 
of  baccarat,  and  is  an  unlawful  game  within  the 
meaning  of  17  &  18  Vict.  c.  38. 

Jenks  v.  Turpin,  13  Q.  B.  D.  505,  32  W.  E.  Dig. 
84  considered  and  approved.— FairUough  v,  Whit- 
more,  OH.D.  STIRLING,  J.,  421. 

See  also  Stock  Exchange,  2. 

GARNISHEE.— See  Company,  12. 

GLEBE.  —  See    Ecclesiastical    Commissioners  ; 
Settled  Land,  2. 

GBANT:— 

Presumption— Title— Legal  origin  of  title— Parish 
lands — Long  continued  and  uninterrupted — Possession 
and  acts  of  ownership— Bent-charge.— The  plaintiff, 
as  surviving  feoffee  of  parish  lands,  alleged  that 
from  the  tune  of  legal  memory  a  certain  part  of 
suoh  lands  had  been  vested  in  the  feoffees  upon 
trust  for  the  vestry,  subject  to  a  rentoharge  of 
£3  6s.  8d.,  and  that  the  defendant  corporation  had 
been  tenants  of  the  vestry  at  a  rent  of  £150  per 
annum  since  1838,  which  tenancy  had  expired. 

Held,  that  a  legal  origin  of  title  was  not  im- 
possible, and  must,  therefore,  be  presumed,  for 
after  such  a  possession  it  was  plainly  incumbent 
on  the  court  to  find  a  legal  origin  if  such  could  be 
found. 

Held  also,  that  the  omission  of  the  land  in  ques- 
tion from  the  feoffments  of  the  parish  before  1838 
was  not  sufficient  to  rebut  the  inf  erenoe  which  the 
long  possession  compelled  the  court  to  draw. 

Decision  of  Kekewioh,  J.,  (71  L.  T.  659)  re- 
versed.—Eliot  v.  Bristol  Corporation,  o.A. 

GUARANTEE:— 

Principal  and  surety— Provision  for  notice  of  with- 
drawal by  obligors  or  their  respective  representatives — 
Death  of  obligor — Notice  of  death — Liability  of  estate 
— Express  notice. — In  the  case  of  a  guarantee 
determinable  on  the  express  notice  of  any  of  the 
obligors  or  their  personal  representatives,  a  mere 
notice  of  the  death  of  an  obligor  is  not  sufficient  to 
exonerate  his  estate  from  the  obligation. — Silvester, 
Be,  Midland  Bailway  Co.  v.  Silvester,  OH.D.  bomeb, 
J.,  443. 

See  also  Contract,  4. 


HABEAS  COBPUS:— 

Practice— Irregularity — Attachment  for  contempt 
by  disobeying  writ — Service  of  original  writ  necessars 
—Crown  Office  Rules,  rule  239—B.S.C,  1883,  ord. 
70,  r.  1. — A  writ  of  habeas  corpus  can  be  properh 
served  only  by  delivering  the  original  writ  itself 
to  the  person  served,  or  to  the  principal  penan 
where  there  are  more  than  one.  H  the  original 
writ  is  not  so  served  it  is  impossible  for  the  neison 
served,  by  appearing  to  the  writ,  and  waiving  its 
proper  service,  to  obey  the  writ,  and  consequently 
he  cannot  disobey  it,  and  so  commit  contempt  of 
court. 

If  the  original  writ  has  not  been  delivered  to  the 
principal  of  several  persons  served,  the  service  of  t 
copy  is  not  a  good  service  upon  any  of  the  omen. 
— Beg.  v.  Bowe,  Q.B.D. 

HIGHWAY  :— 

1.  Driver  leaving  horse  unattended  whilst  "polite? 
upon9*  highway — Horse  and  cart  left  standi**-  \ 
Penalty— Highway  Act,  1835  (5  <fc  6  WiU.  4,cW),  j 
s.  78. — Where  a  person  in  charge  of  any  carriage 
passing  upon  a  highway  negligently  or  w3fo% 
leaves  such  carriage  so  that  he  ceases  to  have  tfai 
direction  or  government  of  the  horses  or  csttie 
drawing  the  same,  he  is  liable,  under  the  Higfcwij 
Act,  1835,  upon  conviction,  to  a  fine  not  exceed- 
ing £5;  and  the  fact  that  the  carriage  «■ 
standing  still  during  the  whole  time  that  tin 
driver  was  absent,  and  had  in  mot  caused  no 
obstruction  on  the  highway,  is  no  defence.— 
Phythian  v.  Baxendale,  Q.B.D.  412. 

2.  Extraordinary  traffic— Mode  of  conducting  tmfit 
— Highways  and  Locomotives  {Amendment)  Ad\ 
1878  (41  &  42  Vict.  c.  77),  s.  23.— The  carting  of  cosl 
along  a  main  road  in  carts  driven  every  weekday 
in  strings  of  four  or  five  carts  at  a  time,  each  out 
being  drawn  by  one  horsed  with  only  two  or  three 
drivers  in  charge,  the  number  of  journeys  perdsy 
being  five  each  way,  and  the  carts  being  so  drivei 
that  they  keep  the  same  track,  and  thus  do  sot 
distribute  the  wear  of  the  road,  is  "  extraordiBsrr 
traffic,"  as  it  is  a  carriage  of  articles  over  a  toed 
in  a  mode  which  substantially  increases  the  burden. 
— Wolverhampton  {Mayor)  v.  Salop  County  CoweA 
Q.B.D.  494. 

3.  Extraordinary  traffic — "  Person  by  whose  erf* 
such  traffic  has  been  conducted" — Highways  «ei 
Locomotives  Amendment  Act,  1878  (41  <fc  42  Put  c. 
77),  s.  23.— The  appellants,  having  undertakes  to 
supply  ballast  for  the  purposes  of  the  eonstrsete 
of  a  railway  as  and  when  the  contractor  aright 
direct,  entered  into  arrangements  with  thiee 
several  traction  engine  proprietors  for  the 
of  the  ballast.  In  accordance  with  these 
ments  the  appellants  from  time  to 
receiving  directions  from  the  contractor, 
one  or  other  of  the  engine  proprietors  to  cany  the 
ballast  which  was  wanted  and  deliver  it  as  directed. 
The  appellants  exercised  no  control  over  the 
proprietors  as  to  the  weights  they  should  carry « 
otherwise.  The  carriage  of  the  ballast  by  all  the 
engine  proprietors  together  constituted  extra- 
ordinary tramo  on  a  certain  highway. 

Held,  that  the  appellants  were  liable,  ode? 
section  23  of  the  Highways  and  Locoeaotive 
Amendment  Act,  1878,  to  pay  the  expenses  moaned 
by  the  highway  authority  in  consequence  of  saeh 
extraordinary  traffic,  as  being  the  person  by  whose 
order  suoh  extraordinary  traffic  had  been  condensed. 
—Kent  County  Council  v.  Vidler  A  Sons,  &A.  2T* 

4.  Extraordinary  traffic  — Surveyor's  certi/krte— 
Highway  and  Locomotives  Amendment  Act,  1878  (41 
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&  42  Vict.  c.  77),  s.  23.— A  surveyor's  certificate 
under  section  23  of  the  Highway  and  Locomotives 
Act,  1878,  is  not  invalid  by  reason  only  that  more 
highways  than  one  are  included  in  the  certificate. 

The  surveyor  of  a  highway  gave  a  certificate 
under  section  23  to  the  effect  that  extraordinary 
expenses  had  been  incurred  by  reason  of  extra- 
ordinary traffio  caused  by  the  respondent  in  repair- 
ing roads  in  four  separate  townships.  Six  months 
later  he  gave  another  certificate  whioh  referred  to 
extraordinary  expenses  incurred  partly  before  and 
partly  after  the  date  of  the  first  certificate  on  a 
single  road  in  one  of  the  townships. 

Held,  that  the  first  certificate  was  good,  and 
that,  with  regard  to  expenses  incurred  before  it 
was  made,  the  period  of  six  months  limited  by 
11  &  12  Viot  c.  43,  s.  11,  for  recovering  the  amount 
began  to  run  from  the  date  of  the  first  certificate. — 
Wirral  Highway  Board  v.  Newell,  Q.B.D.  328. 

5,  Local  Government — Highway  commissioners — 
Tranfer  of  their  powers,  duties,  and  liabilities  to 
district  council— Local  Government  Act,  1888  (51  &  52 
Vict.  c.  41),  sections  11,  12,  22,  10O— Local  Govern- 
ment Act,  1894  (56  &  57  Viet.  c.  73),  section  24.— By 
the  Isle  of  Wight  Highways  Acts,  1813  (53  Geo.  3, 
c  xcii.)  and  1883  (46  &  47  Vict.  c.  ocxxvi.),  section 

5,  commissioners  were  appointed  for  the  purpose  of 
maintaining  and  repairing  the  highways  m  the 
island. 

From  1883  until  the  Local  Government  Act, 
1888,  the  highways  were  repaired  and  maintained 
by  such  commissioners.  By  section  12  of  the  Local 
Government  Act,  1888,  turnpike  roads  were 
abolished  in  the  isle,  and  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878,  was  made  to 
Bpply  to  it.  In  1889  the  isle  was  made  an  adminis- 
trative county  of  itself.  Since  1890  the  Highway 
Commissioners  maintained  and  kept  in  repair  as 
main  roads  the  highways  in  the  isle.  By  section 
25  of  the  Local  Government  Act,  1894,  it  was 
provided  that  there  should  be  transferred  to  the 
district  council  of  every  rural  district  all  the 
powers,  duties,  and  liabilities  of  any  hjjrhway 
authority  in  the  district,  and  that  all  highway 
boards  should  cease  to  exist,  and  that  rural  district 
councils  should  be  the  successors  of  the  highway 
authority.  Section  100  of  the  Local  Government 
Act,  1888,  provides  that  the  expression  "  highway 
authority"  shall  mean,  as  respects  a  highway 
district,  the  highway  board  or  authority  having  the 
powers  of  a  highway  board. 

Held,  that  the  powers,  duties,  and  liabilities  of 
the  Isle  of  Wight  Highway  Commissioners  had 
been  transferred  to  the  district  council  of  the  rural 
districts  of  the  island,  and  that  the  Isle  of  Wight 
Highway  Commissioners  had  ceased  to  exist  Dy 
virtue  of  section  25  of  the  Local  Government  Aot, 
1 894.  That,  though  the  district  council  had  become 
the  actual  highway  authority,  the  expenses  would 
still  have  to  be  defrayed  by  the  County  Council. — 
Isle  of  Wight  Highway  Commissioners,  Be,  Q.B.D. 

6.  Local  government — Local  board — Right  of  local 
board  to  have  old  level  of  highway  maintained — 
Obstruction  by  third  party — Highways  Act,  1878  (41 
&  42  Vict.  c.  11),  s.  27— Public  Health  Act,  1875  (38 
&  39  Vict.  c.  55),  s.  149. — A  local  board  had  vested 
in  them  a  highway  across  which  a  railway  company 
carried  its  line  on  the  level  of  the  highway.  The 
defendants,  by  mining  operations,  caused  a  subsi- 
dence in  the  highway  and  surrounding  country 
without  damaging  the  surface.  The  railway 
company,  to  keep  their  line  at  the  original  level, 
placed  ballast  under  the  rails  as  the  highway  sub- 
sided, so  that  an  embankment  was  created  which 
effectually  obstructed  the  highway. 


Held,  that,  as  there  was  no  evidence  that  the 
defendants  intended  to  further  work  the  mines, 
there  was  no  right  to  an  injunction ;  and,  also,  that 
the  damage  to  the  highway  flowed  from  the  railway 
company,  and  not  from  the  defendants. 

Semble  (per  Collins,  J.),  that  the  local  board  had 
a  cause  of  action  for  infringement  of  their  right  to 
have  the  highway  kept  at  its  original  level. — 
Attorney-General  v.  Conduit  Colliery  Co.,  Q.B.D. 
366. 

7.  Bepair— Non-repair — Action  for  damages.— An 
action  for  damages  will  not  lie  for  non-repair  of  a 
highway,  even  in  cases  where  the  non-repair  con- 
stitutes an  indictable  offence. 

Cowley  v.  Newmarket  Local  Board,  [1892]  A.  C. 
345,  followed. 

Bathurst  [Borough)  v.  Macpherson,  4  App.  Cas. 
256,  explained. 

HartnaU  v.  Byde  Commissioners,  4  B.  &  S.  361, 
overruled. — Sydney  Municipal  Council  v.  Bourke, 

P.O. 

8.  Turnpike  road — Statute — Closing  public  rights 
of  way— Effect  of  repeal  as  to  rights  of  way  closed 
thereunder. — A  local  Act  was  passed  in  1819,  to 
continue  in  force  for  twenty-one  years,  enacting 
that  a  new  turnpike  road  should  be  made,  and  a 
certain  publio  bridleway  across  a  farm  dosed  to 
prevent  the  evasion  of  tolls,  and  vesting  in  the 
owner  of  the  farm  the  freehold  of  the  bridleway  in 
exchange  for  land  of  his  taken  for  the  purposes  of 
the  turnpike  road,  and  imposing  penalties  on  any 
person  using  the  bridleway  in  future.  The  Act 
was,  by  subsequent  Acts,  continued  in  force  till 
1856,  and  then  repealed. 

Held,  that  the  publio  right  of  bridleway  was  not 
revived  by  the  repeal. — Cfwynne  v.  Drewitt,  ch.d. 
homes,  J.,  551. 

See  also  Water,  3. 

HUSBAND  and  WIFE.— See  Divorce,  7, 8 ;  Inland 
Revenue,  10 ;  Married  Women,  2,  3. 

INCLOSUBE:— 

Construction  of  Act — Separate  ownership  of  surface 
and  minerals — Right  to  work  minerals — Right  to  let 
down  surface — Compensation  clause — General  canons 
of  construction  of  lnclosure  Acts. — In  the  construc- 
tion of  lnclosure  Acts,  where  the  ownership  of  the 
surface  and  minerals  is  severed,  regard  must  be  had 
to  the  following  rules : — 

(1)  Ptimd  facie  the  surface  owner  has  the 
common  right  of  support  from  the  subjacent 
minerals. 

(2)  The  surface  owner  can  only  be  deprived  of 
this  right  of  support  (a)  by  unequivocal  words,  or 
(6)  by  implication  from  the  general  context. 

(3)  In  case  (6)  the  absence  or  inadequacy  of  any 
provision  for  compensation  tends  strongly  against 
such  implication. — Bell  v.  Earl  DtuUey,  0H.D. 
0H1TTY,  J.,  122. 

See  also  Local  Government,  6. 

INFANT:— 

1.  Contract — Company — Agreement  to  take  shares 
— Repudiation — Failure  of  consideration — Right  to 
recover  money  paid  up  on  shares. — The  plaintiff, 
while  an  infant,  agreed  to  take,  and  was  allotted, 
shares  in  the  defendant  company,  but  before 
attaining  her  majority  repudiated  the  agreement. 
No  dividend  on  her  shares  nad  been  paid,  nor  had 
she  taken  any  part  in  the  management  of  the  com- 
pany or  attended  any  meetings,  the  only  considera- 
tion for  her  contract  being  that  her  name  remained 
for  a  time  on  the  register  of  shareholders. 
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Held,  that  the  plaintiff  was  entitled  to  repudiate 
the  agreement,  and  to  recover  the  money  she  had 
paid  in  respect  of  the  shares. 

Corps  v.  Overton,  10  Bing.  252,  followed.  — 
Hamilton  v.  Vattghan-Sherrin,  Electrical  Co.,  CH.D. 
STIRLING,  J.,  126. 

2.  Legacy — Interest — WUl — Advancement  clause — 
Provision  for  maintenance — Conveyancing  and  Law 


of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  43.— 
Where  a  testator  had  by  his  will,  made  in  1892, 
given  legacies  to  his  eignt  children,  two  of  whom 


were  infants  at  the  date  of  his  decease,  and  had 
given  the  residue  of  his  estate  equally  among  all 
his  children  who,  being  sons,  should  attain  the  age 
of  twenty-one  years,  or,  being  daughters,  should 
attain  that  age  or  marry ;  and 

Where  the  will  contained  a  power  for  the  trustees 
to  raise  and  apply  for  his  or  her  advancement, 
preferment,  or  oenefit,  a  portion  of  the  expectant 
share  of  any  child,  but  did  not  contain  any  express 
provision  for  maintenance, 

Held,  that,  though  section  43  of  the  Convey- 
ancing Act,  1881,  must  be  taken  to  be  incorporated 
in  the  will,  neither  the  statutory  power  contained  in 
that  section  nor  the  advancement  olause  in  the  will 
were  such  a  provision  for  maintenance  as  to  prevent 
a  contingent  legacy  to  an  infant  by  a  parent  or 
person  in  loco  parentis  carrying  interest  from  the 
date  of  the  death,  and  that  the  infants  were  accord- 
ingly entitled  to  interest  at  four  per  cent,  per 
annum  from  that  date. — Moody,  Be,  Woodroffe  v. 
Moody,  OH.D.  KEKBWIGH,  J.,  462, 

3.  Maintenance—  Wilt— Specific  contingent  legacy 
—Right  to  intermediate  income.— Where  a  legacy  is 
severed  from  the  residue  for  the  benefit  of  a  tenant 
for  life  and  remaindermen,  the  residuary  legatees 
cannot  claim  the  income  accruing  after  the  death 
of  the  tenant  for  life,  though  the  remaindermen 
have  not  yet  attained  vested  interests  in  the  legacy. 
Such  intermediate  income  is  applicable  for  the 
maintenance  of  the  remaindermen. 

Kidman  v.  Kidman,  40  L.  J.  Ch.  359,  19  W.  R. 
Ch.  Dig.  4,  approved. 

Fumeaux  v.  Bucker,  W.  N.,  1879,  p.  135,  over- 
ruled.— Woodin,  Be,  Woodin  v.  Glass,  O.A.,  615. 

See  also  Bankruptcy,  28;  Landlord  and 
Tenant,  10;  Vendor  and  Purchaser,  6. 

INJUNCTION:— 

1.  Injunction  or  damages — Lord  Cairns9  Act  (21  & 
22  Vict.  c.  27)— Nuisance— Bight  of  Reversioner  to 
an  injunction — Electric  Lighting  Act,  1882  (45  <fc  46 
Vict.  c.  56),  ss.  10,  17,  32.— Lord  Cairns'  Act  does 
not  alter  the  principles  upon  which  courts  of  equity 
granted  injunctions  to  restrain  the  infringement  of 
a  legal  right ;  and,  therefore,  where  a  legal  right 
and  also  its  substantial  infringement  in  the  past 
and  further  infringement  in  the  future  is  estab- 
lished, the  person  so  injured  is  entitled  to  an 
injunction  restraining  such  infringement,  unless 
his  conduot  has  been  such  as  in  any  way  to  prevent 
him  from  obtaining  an  injunction. 

The  defendants,  an  electrio  lighting  company, 
having,  by  the  vibration  caused  by  their  engines, 
substantially  damaged  the  fabrio  of  a  house  of 
which  the  plaintiff  S.  in  the  first  action  was  lessee 
and  the  plaintiff  M.  in  the  second  aotion  was  the 
freeholder,  and  it  being  established  that  such 
injury  would  continue  and  increase, 

Held,  (1)  that,  upon  the  construction  of  the 
defendants'  statutory  powers,  they  were  not  justi- 
fied in  committing  a  nuisance ;  and  (2)  that  eaoh 
of  the  plaintiffs  was  entitled  to  an  injunction 
retraining  the  defendants  from  so  injuring  the, 
house,  and  ako  to  damages  for  past  injuries. 


[42  W.  B.  644),  rs- 
ion  Electric  Lighting 


Decision  of  Kekewioh,  J. 
versed.- Shelf er  v.  City  of  L< 
Co.,  O.A.,  238. 

2.  Nuisance  by  noise— Nuisance  from  ads  of  several 
persons. — If  the  acts  of  several  persons  amount  in 
aggregate  to  what  is  remediable  by  injunction, 
eaoh  is  separately  liable  and  amenable  to  the 
remedy  against  the  aggregate  cause  of  complaint, 
and  it  is  no  defence  for  any  one  among  them  to 
show  that  he  is  not  acting  in  concert  with  the 
others,  and  that  what  he  does  is  by  itself  inappreci- 
able. 

On  a  motion,  in  each  of  two  actions,  to  restrain  a 
nuisance  by  noise  from  the  acts  of  the  defendant 

So  held,  applying  the  dictum  of  James,  LJ.,  in 
Thorpe  v.  Brumfitt,  L.  R.  8  Ch.  App.  650,  656.- 
Lambton  v.  Mellish,  OH.D.  CHTETY,  J.,  5. 

See  also  Contract,  7  ;  Copyright,  5,  8  ;  Ease- 
ment, 1 ;  Landlord  and  Tenant,  10  ;  Libsl,  6, 
7 ;  Lis  Pendens  ;  Partnership,  3 ;  Practice,  42; 
Trade  Name,  3. 

INLAND  REVENUE:— 

1.  Account  duty  —  Administration  —  ^°»«^ 
appointment  —  Successive  appointments  —  Inlaid 
Revenue  Act,  1881  (44  &  45  VicL  c.  12),  s.  38,  «*- 
section  (2)  (c).— The  donee  of  a  general  power  of 
appointment  (who  died  in  1893)  made  sucoessm 
appointments  by  deed  of  specific  parts  of  the  fund, 
subject  to  her  own  life  interest  therein,  and  by  ter 
will  (made  in  1887)  appointed  the  residue  of  tin 
fund  not  appointed  by  the  prior  deeds. 

Held,  that  the  aooount  duty  payable  under  tto 
Inland  Revenue  Act,  1881,  and  the  costs  of 
administering  the  fund  must  be  borne  by  the 
appointees  rateably.— Shaw,  Be,  Tucket  v.  Shim, 

CH.D.  NORTH,  J.,  315. 


2.  Account  duty— Marriage  settlement  oft  — - 
Children  by  former  marriage— Voluntary  auposOm 
—Volunteers— Customs  and  Inland  Revenue  Ad, 
1881  (44  Vict.  c.  12),  s.  38,  subsection  (a)  (c}-£»- 
toms  and  Inland  Revenue  Act,  1889  (52  Vict.  e.  7), «. 
11.— The  consideration  of  marriage  extends  <■"** 
the  husband  and  wife  and  the  children  of  thst 
marriage ;  all  other  persons  are  volunteers  in  sons 


In  a  marriage  settlement  made  by  a  widow  en 
her  second  marriage,  shares  belonging  to  her  wa» 
given  to  her  adult  sons  by  her  former  manage, 
and  other  shares  belonging  to  her  were  *»»&"*  to 
trustees  upon  trust  as  to  some,  for  the  benefit* 
other  ohiMren  of  the  widow  by  her  former  «r* 
riage,  and  as  to  the  residue  upon  trust  in  the  even* 
that  happened,  but  subject  to  certain  life  miuent. 
to  all  her  children  by  her  former  marriage,  *■* 
settlor  died  in  1890,  within  five  months  of  the  exe- 
cution of  the  settlement.  ~^_* 

Held  (reversing  the  decision  of  the  v*B«ert 
Bench  Division,  ante,  p.  253),  that  the  children  sy 
the  former  marriage  were  not  within  the  manisg* 
consideration,  but  were  volunteers;  that.  ***£* 
fore,  the  Crown  was  entitled  to  account  duty  «wsr 
the  Customs  and  Inland  Revenue  Acts,  1881  s» 
and  1889,  as  upon  a  voluntary  disposition  in  respect 
of  the  shares  token  by  the  children  of  the  fuinw 
marriage. 

Gale  v.  Gale,  25  W.  R.  772,  6  Ch.  D.  144,  $+ 
tinguished.— Attorney-  General  v.  Jacobe-Sm£*%  (U. 
657. 

3.  Account  duty—  Voluntary  disposition  —  Gift 
inter  vivos— Belease  of  mostgage  d*U—Oovc*art  + 
pay  annuity  to  releasor—"  Benefit  to  the  doner  if 
contract  "—Customs  and  Inland  Bevenue  Ads,  1SS1 
(44  &  45   Vict,  c  12),  f.  38,  subsection  2  (a),  atd 
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1889  (52  &  53  Vict.  c.  7),  s.  11,  sub-section  1.— A 
mortgagee  of  freehold  hereditaments  obtained  an 
order  for  foreclosure,  bat  before  the  order  was  made 
absolute  a  deed  was  made,  in  1886,  between  the 
mortgagee,  the  mortgagor,  and  the  defendant  (the 
mortgagee's  son),  by  which,  after  reciting  that  the 
defendant  had  agreed  to  purchase  the  mortgaged 
hereditaments  from  the  mortgagor,  it  was  wit- 
nessed that  in  consideration  of  a  sum  of  money 
(the  difference  between  the  price  agreed  to  be  paid 
by  the  defendant  to  the  mortgagor  and  the  sum 
due  on  the  mortgage)  paid  by  the  defendant  to  the 
mortgagor,  and  of  the  covenant  by  the  defendant 
thereinafter  contained,  such  covenant  being  accepted 
by  the  mortgagee  in  satisfaction  of  his  mortgage 
debt,  from  which  he  thereby  released  the  mort- 
gagor and  the  defendant,  the  mortgagee  and  the 
mortgagor  conveyed  the  hereditaments  to  the 
defendant  in  fee  simple  discharged  from  the  mort- 
gage; and  the  defendant  covenanted  to  pay  an 
annuity  to  the  mortgagee  during  his  life.  Upon 
the  death,  in  1890,  of  the  mortgagee,  account  duty 
was  claimed  upon  the  amount  of  the  mortgage  debt 
under  section  38,  sub-section  2  (a),  of  44  &  45  Vict. 
c.  12,  and  section  11,  sub-section  1,  of  52  &  53  Vict, 
e.  7. 

Held,  that  there  was  a  "  gift "  of  the  mortgage 
debt  by  the  mortgagee  to  the  defendant  within  the 
meaning  of  section  11,  sub-section  1,  of  52  &  53 
Vict.  c.  7,  and  by  reason  of  the  covenant  by  the 
defendant  to  pay  the  annuity  there  was  a  "  benefit 
to  the  donor  by  contract "  within  the  meaning  of 
that  sub-section,  such  "benefit"  not  being  con- 
fined to  a  benefit  or  reservation  out  of  the  subject- 
matter  of  the  gift,  and  that,  as  the  mortgage  debt 
was  personal  property,  account  duty  was  payable. 
— Attorney-General  v.  Worrall,  o,A.  118. 

4.  Account  duty—  Voluntary  settlement— Articles  of 

partnership—Annuity  payable  out  of  gross  profits — 

Property  within  meaning  of  section  38,  sub-section 

2  (c)  of  the  Customs  and  Inland  Revenue  Act,  1881 

(44  Vict.  c.  12),  and  section  11  of  Customs  and  Inland 

Revenue  Act,  1889  (52  Vict.  c.  7).— Where  by  articles 

of  a  partnership  deed  it  is  declared  that,  on  the 

death  of  one  of  the  partners,  his  share  shall  be  sold 

to  the  surviving  partner  subject  to   an  annuity 

payable  to  the  widow  of  the  deceased  partner  out 

of  the  gross  profits  of  the  business,  such  annuity  is 

property  passing  under  a  voluntary  settlement,  and 

is   part  of  the  deceased  partner's  personal  estate 

within  section  38,  sub-section  2  (c)  of  the  Customs 

and  Inland  Bevenue  Act,  1881,  and  section  11  of 

the  Act  of  1889,  and  account  duty  is  payable  in 

respect   of    such    annuity.  —  Attorney-General   v. 

Wendt,  Q.B.D.  701. 

5.  Income  tax  —  Allowances  —  Public  library  — 
Urban  authority — "Building  the  property  of  any 
literary  or  scientific  institution  " — Public  Libraries 
Act,  1892  (55  <ft  56  Vict.  c.  53)— Income  Tax  Act, 
1842  (5  &  6  Vict.  c.  35),  s.  61,  r.  6  (Schedule  A).— 
Section  61,  rule  6,  of  the  Income  Tax  Act,  1842, 

Srovidee  for  allowances  to  be  made  in  respect  of 
aides  charged  "  on  any  building  the  property  of 
any  literary  or  scientific  institution  used  solely  for 
the  purposes  of  such  institution." 

Held,  by  Iindley  and  Bigby,  L, JJ.  (Lord  Esher, 
M.K.,  dissenting),  that  the  above  exemption  does 
not  extend  to  a  publio  free  library  established  by  a 
municipal  corporation  as  the  urban  authority  under 
the  IHxblic  Libraries  Acts,  such  library  not  being 
the  property  of  a  "literary  or  scientific  institu- 
tion -within  the  meaning  of  the  enactment. 
Andrews  v.  Mayor  of  Bristol,  61  L.  J.  Q.  B.  715, 
approved.  —  Manchester  (Mayor)  v.  Mcddam, 
OVA.  438. 


6.  Income  tax — Appeal  against  assessment — Un- 
satisfactory schedule— Bight  of  appellant  to  be  put  on 
oath— Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35).— 
The  appellant  appealed  against  his  assessment  for 
income  tax.  He  sent  in  a  schedule  of  accounts, 
and,  on  appearing  before  the  special  commissioners, 
tendered  himself  for  examination  on  oath  for  the 
purpose  of  verifying  his  sohedule.  The  com- 
missioners refused  to  put  him  upon  oath,  and  upon 
the  evidence  before  them  confirmed  the  assessment. 
The  appellant  obtained  a  rule  nisi  for  a  mandamus 
to  the  commissioners  to  hear  and  determine  the 
matter,  or  to  state  a  special  case. 

Held  (affirming  the  decision  of  the  Queen's 
Bench  Division),  that  the  decision  of  the  com- 
missioners was  a  decision  merely  on  a  question  of 
fact ;  but,  assuming  that  there  was  a  point  of  law 
in  the  appellant's  contention  that  the  commissioners 
were  bound  to  put  him  on  oath,  and  that  his  oath 
as  to  the  correctness  of  his  schedule  would  be  con- 
clusive, nevertheless  it  was  not  one  in  respect  of 
which  the  court  ought  to  grant  a  mandamus. — 
Beg.  v.  Chew,  o.A. 

7.  Income  tax  —  "  Cost-book  "  mines  —  Capital  — 
Capital  expenditure — Whether  there  can  be  capital  in 
such  mines— Cost  of  sinking  new  shaft— Bight  to 
deduct  cost—Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35), 
*.  100,  Schedule  D.,  r.  3. — Commissioners  of  Inland 
Bevenue  having  decided  that  in  the  case  of  cost- 
book  mines,  and  under  the  Stannaries  Aots,  there 
was  no  such  thing  as  capital,  and  that  there  could 
be  no  profit  in  working  such  a  mine  until  every 
expenditure  had  been  met,  and  that,  therefore,  the 
cost  of  sinking  a  new  shaft  was  not  capital 
expenditure,  but  working  expenditure,  and  could 
be  deducted  in  assessing  the  annual  profits  for 
income  tax  purposes. 

Held,  that  the  commissioners  were  wrong  in 
their  finding  that  in  such  mines  there  could  be  no 
capital ;  that  in  this  respect  there  was  no  difference 
between  a  cost-book  mine  and  and  any  other  mine, 
and  that  the  question  whether  the  cost  of  sinking 
the  shaft  was  capital  expenditure  or  working  ex- 
penditure, or  partly  the  one  and  partly  the  other, 
was  a  question  to  be  decided  on  the  circumstances 
of  the  case. — Morant  v.  Wheal  Grenville  Mining  Co., 

Q.B.D. 

8.  Income  tax — Fines  upon  renewal  of  lease — 
Temporary  deposit  at  interest  in  bank — Application 
as  productive  capital— Exemption — Income  Tax  Act, 
1842  (5  &  6  Vict,  c  35),  s.  60,  Schedule  A,  No.  11., 
r.  5. — Money  received  in  respect  of  fines  upon 
renewals  of  leases  and  placed  by  the  tenant  for  life 
under  a  will  in  the  names  of  the  trustees  on  con- 
temporary deposit  at  interest  in  a  bank  until 
required  for  permanent  investment,  is  not  exempt 
from  income  tax,  as  being  "  applied  as  productive 
capital,"  within  the  meaning  of  rule  5  of  section 
60,  Schedule  A,  II.,  of  the  Income  Tax  Act,  1842. 
— Mostyn  v.  London,  Q.B.D.  330. 

9.  Income  Tax — Foreign  business— Foreign  prin- 
cipal resident  abroad— Agents  in  England— Trade 
exercised  within  United  Kingdom — Foreign  principal 
chargeable  to  income  tax  in  the  name  of  agents — Assess- 
ment of  agents— Liability  of  agents— Income  Tax  Act, 
1842  (5  &  6  Vict.  c.  35),  ss.  41,  44— -Income  Tax  Act, 
1853  (16  <fe  17  Vict,  c  34),  s.  2,  Schedule  D.— The 
appellants  were  the  agents  in  Great  Britain  for  the 
sale  of  the  wine  of  a  foreign  wine  merchant  and 
champagne  shipper,  whose  chief  place  of  business 
was  in  France.  The  agents  obtained  orders  and 
transmitted  them  to  their  principal.  The  wine 
was  invoiced  by  the  principal  to  the  customers  in 
his  name  as  vendor,  but  the  invoices  were  sent  by 
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him  to  the  agents,  who  forwarded  them  to  the 
oustomers.  The  amounts  due  in  respect  of  the 
wine  po  sold  were  sometimes  colleoted  by  the  agents, 
but  more  frequently  the  customers  remitted  the 
amount  of  their  invoices  by  cheque  or  draft  direct 
to  the  principal.  The  agents  were  entitled  to  a 
commission,  on  which  they  paid  income  tax,  and 
had  no  other  interest  in  the  sale  of  the  wine.  The 
cash  received  by  them  on  behalf  of  their  principal 
rarely  exceeded  the  commission  due  to  them,  and 
that  excess  was  occasionally  absorbed  in  the  pay- 
ment of  charges  on  the  principal's  behalf.  An 
assessment  to  income  tax  was  made  on  the  foreign 
principal  in  the  name  of  the  agents,  under 
Schedule  D. 

Held,  first,  that  the  foreign  principal  exercised  a 
trade  within  the  United  Kingdom  within  the 
meaning  of  the  Income  Tax  Acts,  1842  and  1853 ; 
and,  secondly,  that  the  appellants  were  agents 
within  the  meaning  of  section  41  of  the  Income 
Tax  Act,  1842,  and  that  the  assessment  was  rightly 
made  in  their  name. — Grainger  v.  Gough,  O.A.  184. 

10.  Income  tax —  Eusbemd  and  wife — Divorce — 
Annuity  to  wife — Recovery  of  past  income  tax. — 
The  trustees  of  a  deed  of  arrangement  made  pur- 
suant to  an  order  of  the  Divorce  Court,  by  which 
deed  an  annuity  was  secured  to  a  wife  on  whose 
petition  the  divorce  has  been  obtained,  may  deduct 
income  tax  in  respect  of  the  annuity,  but  cannot 
recover  income  tax  which  they  have  neglected  to 
deduot  in  the  past.  —  Warren  v.  Warren,  OH.D. 
XBXEWIOH,  J.,  490. 

11.  Income  tax  —  Profits  and  gains  of  business- 
English  company  owning  railway  abroad — Business 
carried  on  partly  in  England  and  partly  abroad— 
Income  Tax  Act,  1842  (5  <fc  6  Vict.  c.  35),  s.  100— 
Income  Tax  Ad,  1853  (16  <fe  17  Vict.  c.  34),  s.  2— 
Schedule  D,  cases  1  and  5.— An  English  company, 
resident  in  England,  was  incorporated  for  the 
purpose  of  making  and  working  a  railway  in 
Brazil.  The  business  of  the  company  was  carried 
on  under  the  control  and  direction  of  a  board  of 
directors  in  London.  The  directors  were  in  the 
habit  of  buying  in  England  and  sending  out  to 
Brazil  materials  for  the  repair  and  extension  of  the 
railway. 

Held  (reversing  the  decision  of  the  Divisional 
Court),  that,  though  all  the  profits  of  the  company 
were  received  in  Brazil,  the  business  of  the  com- 
pany was  not  carried  on  entirely  abroad,  and, 
therefore,  the  decision  of  the  House  of  Lords  in 
Colquhoun  v.  Brooks,  38  W.  B.  289,  14  App.  Cas. 
493,  did  not  apply,  but  the  company  was  charge- 
able to  income  tax  on  the  full  amount  of  the 
profits  and  gains  of  its  business  within  case  1  of 
Schedule  D  of  the  Income  Tax  Act,  1842. 

London  Bank  of  Mexico  and  South  America  v. 
Apthorpe,  39  W.  B.  564,  [1891]  2  Q.  B.  378,  fol- 
lowed.— Denver  Hotel  Co,  v.  Andrews,  San  Paulo 
Railway  Co.  v.  Carter,  O.A.  339. 

12.  Inhabited  house  duty  —  Training  stables — 
"  Belonging  to  and  occupied  with  "a  dwelling-house — 
48  Geo.  3,  c.  55,  Schedules,  rule  2—14  &  15  Vict.  c. 
36,  Schedule  —  Customs  and  Inland  Revenue  Act 
(41  Vict.  c.  55),  8.  13,  sub-section  2.— Schedule  B, 
rule  2,  of  48  Geo.  3,  o.  55,  provides  that,  for  the 
purpose  of  charging  the  inhabited  house  duty, 
every  coachhouse  or  stable  "belonging  to  and 
occupied  with "  any  dwelling-house  shall,  in 
charging  the  said  duty,  be  valued  with  such 
dwelling-house.  The  appellant  was  assessed  to  the 
inhabited  house  duty  upon  premises  occupied  by 
him  in  his  business  as  a  trainer  of  racehorses.  The 
premises  consisted  of  a    lodge,  in   which  a  head 


stable    lad  of  the   appellant   resided*    and  three 

3js  of  stables,  over  a  part  of  which  were  rooms 
as  sleeping  quarters  by  the  appellant's  stable- 
Held,   that  the  stables  belonged  to   and  were 
occupied  with  the  dwelling-house,  and  that  the 
premises  were  rightly  charged   with  the  duty.— 
Lambton  v.  Kerr,  Q.B.D.  541. 

13.  Justices— Prosecution  by  information— Proof 
that  commissioners  have  ordered  information — Allega- 
tion in  information— "  Letter  or  instructions*9— -1  & 
8  Geo.  4,  c.  53,  s.  71— Inland  Revenue  Regulation 
Act,  1890  (53  &  54  Vict.  c.  21),  ss.  21  (1),  24^27.- 
An  officer  of  the  Inland  Revenue^  took  proceedings 
by  information  to  recover  an  excise  penalty.  The 
information  alleged  that  he  prosecuted  fox  her 
Majesty  by  order  of  the  Commissioners  of  Inland 
Revenue. 

Held,  that  the  allegation  in  the  information  was 
sufficient  proof  that  the  commissioners  had  ordered 
the  prosecution,  and  that  the  7  &  8  Geo.  4,  o.  53, 
8.  71,  was  not  repealed  by  the  Inland  Revenue 
Regulation  Act,  1890  (53  &  54  Vict.  c.  21),  ss.  21 
(1)  and  24  (2).—  Dyer  v.  TuUy,  Q.B.D.  61. 

14.  Legacy  duty— Annuity  bequeathed  by  wiB— 
Charge  upon  real  estate— 8  &  9  Vict,  c  74,  *.  4.— A 
testator  devised  all  his  real  estate  to  trustee! 
for  a  term  of  500  years,  and  subject  thereto  he 
devised  the  same  to  the  use  of  C.  H.,  for  life,  with 
remainder  (in  the  events  that  happened)  to  the 
use  of  B.  H.  for  life  remainder  to  J.  H.  for  life 
with  remainders  over.  The  trusts  of  the  term  were 
out  of  the  rents  and  profits  to  raise  and  pay  certain 
annuities,  and  in  particular  to  raise  and  pay  to  the 
person  who  for  the  time  being  should  (subject  to 
the  said  term)  be  entitled  under  the  will  to  the 
possession  or  receipt  of  the  rents  and  profits  of 
the  devised  estates  an  annuity  of  £3,000,  and  sub- 
ject thereto  to  accumulate  the  rents  and  profit! 
during  the  period  of  twenty-one  years  from  the 
death  of  the  testator,  and  after  the  determinate 
of  the  said  period  of  twenty-one  years  to  P»yd* 
rents  and  profits  to  the  person  for  the  time  being 
entitled  to  the  said  hereditaments  in  reversam 
expectant  upon  the  said  term. 

The  testator  died  in  1876;  R.  H.  died  in  1892; 
C.  H.  died  in  1893 ;  and  thereupon  J.  H.  beoas* 
entitled  to  the  £3,000  annuity. 

Held,  that  during  the  term  of  twenty-one  yean 
from  the  death  of  the  testator,  J.  H.  had  a  na* 
charge  upon  the  rents  and  profits  of  the  devised 
estates,  and  that  therefore  legacy  duty,  and  nfl* 
succession  duty,  was  payable  by  J.  H. 

Attorney-General  v.  Jackson,  2  Cr.  &  Jer.  1W, 
followed.— De  Hoghton,  Re,  oh.d.  stikijko,  J.,  W 

15.  Legacy  duty— Personal  estate  to  be  laid  omt  a 
land— Reversion  in  fee  to  tenant  for  life—"  Beg**  t> 
enjoy  benefit"— Legacy  Duty  Act  (36  Geo.  3,  c^ 
ss.  12,  19— Inland  Revenue  Act,  1881  (44  &  45  Ft* 
c.  12),  s.  41.— Residuary  personal  estate  of  a  testa- 
tor who  died  in  1854  was  given  to  trustees  upon 
trust  to  invest  the  same  in  purchase  of  lands  to  be 
settled  (after  some  prior  life  estates)  upon  K.  (tte 
testator's  grandson)  for  life,  with  remainder  to  *Vs 
first  and  other  sons  in  tail,  with  remainder  in  fee 
to  K.  absolutely.  K.  became  tenant  for  life  m 
possession  in  1864,  and  legacy  duty  at  1  pereeat> 
was  then  paid  on  the  value  of  K.'s  life  interest  * 
the  residuary  personal  estate  not  then  invested  » 
land,  but  no  legacy  duty  was  paid  on  the  capital  of 
such  residuary  personal  estate,  no  person  bemf  at 
the  time  absolutely  entitled  thereto.  K.  died  with- 
out issue  in  1893,  having  by  his  will  declared  tk* 
all  money  which  should  be  liable  to  be  inv 
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in  land  under  the  will  of  his  grandfather,  and  to 
which  he  (K.)  should  be  absolutely  entitled  in 
default  of  male  issue,  should  be  considered  part  of 
K.'s  personal  estate.  K.'s  executors  paid  account 
duty  under  the  Inland  Revenue  Act,  1881,  at  3  per 
cent,  on  the  net  value  of  K.'s  personal  estate 
(including  such  residuary  personal  estate  of  his 
grandfather). 

Held,  that  upon  K.'s  death  legacy  duty  at  1  per 
cent,  became  payable  under  sections  12  and  19  of 
the  Legacy  Duty  Act  (36  Geo.  3,  c.  52)  under  the 
grandfather's  will  on  the  capital  value  of  the  resi- 
duary personal  estate  then  subsisting  uninvested 
in  land,  notwithstanding  the  payment  of  the 
account  duty  already  paid  on  K.'s  estate,  as,  at  the 
moment  of  K.'s  death  without  issue,  K.  must  be 
deemed  to  have  "  begun  to  enjoy  the-  benefit "  of 
his  grandfather's  residuary  personal  estate  within 
the  meaning  of  section  12  of  the  Legacy  Duty 
Act. — Kenlis  v.  Hodgson,  CH.D.  xxkewich,  J. 

16.  Probate  duty— Estate  duty—Legatees  identified 
by  reference  to  will  of  another  testator — Whether 
duties  under  both  wills  must  be  paid — Inland  Revenue 
Act,  1881  (44  &  45  Vict.  c.  12)— Inland  Revenue  Act, 
1889  (52  &  53  Vict.  c.  7),  s.  5.— A  testator  be- 
queathed his  personal  estate  to  his  brother,  and  in 
case  of  his  death  in  the  testator's  lifetime  directed 
that  it  should  go  and  be  paid  to  his  brother's 
executors  or  administrators  as  part  of  his  personal 
estate,  as  if  his  brother  had  survived  him  and  died 
immediately  after  him.  The  testator's  brother  died 
before  the  testator,  leaving  a  will  under  which  he 
appointed  executors. 

The  Grown  claimed  in  addition  to  the  probate 
and  estate  duties  paid  by  the  testator's  executors  a 
second  probate  duty  and  estate  duty  from  the 
executors  of  his  brother's  will. 

Held,  that  the  brother's  executors  were  not 
chargeable  with  the  duties  claimed. 

Lord  Advocate  v.  Bogie,  [1894]  A.  C.  83,  followed. 
— Attorney-General  v.  Loyd,  Q.B.D. 

17.  Probate  duty — Personal  estate  invested  in  mort- 
gage securities  abroad. — When  a  testator,  domiciled 
in  England  at  the  time  of  his  death  and  possessing 
as  part  of  his  personal  estate  mortgage  securities  on 
lands  abroad,  bequeaths  his  residuary  estate  upon 
trust  as  to  part  of  it  for  his  wife,  and  she  dies  while 
the  estate  is  being  administered,  and  bequeaths  her 
personal  estate  to  trustees  for  sale  and  conversion, 
that  portion  of  such  estate  as  oorsists  of  the  mort- 
gage securities  abroad  remains  a  foreign  asset,  and 
is  not  subject  to  probate  duty  under  the  Customs 
and  Inland  Revenue  Act,  1881. — Attorney-General 
v.  Sudeley  {Lord),  Q.B.D.  700. 

18.  Stamp  duty — Agreement  in  consideration  of 
fixed  quarterly  payments — "  Bond,  covenant,  or  in- 
strument being  the  only  or  principal  or  primary 
security— "  Lease  or  tack'9— Stamp  Act,  1891  (54  & 
55  Vict.  c.  39),  schedule. — By  an  agreement  under 
seal  a  railway  company  agreed  to  permit  an  auto- 
matic machine  company  to  place  their  machines  at 
certain  railway  stations  in  positions  approved  by 
the  railway  company,  to  whom  power  was  reserved 
of  altering  those  positions,  and,  under  certain  cir- 
cumstances, of  removing  the  machines  entirely. 
The  automatic  company  agreed  to  pay  to  the  rail- 
way company  for  this  privilege  a  fixed  "  yearly 
rent "  by  equal  quarterly  payments.  The  agree- 
ment was  determinable  by  three  months'  notice  on 
either  side. 

By  an  agreement  under  seal  a  telephone  company 
agreed  to  supply  a  theatrical  ticket  agent  with  the 
means  of  telephonic  communication  between  a  head 
office  and  other  places,  the  company  undertaking  | 


to  erect  and  keep  in  good  working  order  the 
telephonic  lines  and  apparatus.  The  agreement 
was  to  continue  for  ten  years,  and  thereafter  from 
year  to  year,  determinable  by  three  months'  notice ; 
but  the  company  might  determine  it  at  any  time 
if  the  quarterly  payments  were  in  arrear.  The 
ticket  agent  agreed  to  pay,  quarterly  in  advance,  an 
"  n-TiTmal  sum"  per  line,  the  minimum  to  be  calcu- 
lated on  the  "  rent "  of  forty-five  lines. 

Held,  in  each  case,  that  the  agreement  was  not 
chargeable  with  stamp  duty  as  a  "  lease  or  tack," 
but  was  chargeable  with  ad  valorem  stamp  duty 
under  the  head  "  bond,  covenant,  or  instrument  of 
any  kind  whatsoever,  being  the  only  or  principal 
primary  security  for  a  sum  or  sums  of  money  at 
stated  periods  for  an  indefinite  period." — Sweet- 
meat Automatic  Delivery  Co.  and  Jones  v.  Inland 
Revenue  Commissioners,  Q.b.d.  318. 

19.  Stamp  duty — Promissory  note— Stamp  Act, 
1891  (54  <*  55  Vict.  c.  39),  w.  33,  82  {1}  (W,  122.— 
An  instrument  stating  on  its  face  that  iorraine 
received  the  maker  promised  to  pay  so  many 
months  after  date  to  the  order  of  himself  a  certain 
sum  of  money  and  interest,  and  that  it  is  one  of  a 
series  of  notes  for  a  sum  of  money  secured  by 
deposit  of  bonds  (the  principal  and  interest  upon 
which  the  maker  of  the  instrument  guarantees  to 
pay)  and  which  also  has  stamped  across  its  face  a 
certificate  that  it  is  one  of  the  series  mentioned,  and 
is  secured  by  the  deposit  of  the  securities  referred  to, 
is  not  a  marketable  security  as  described  by  section 
82  (1)  (b)  of  the  Stamp  Act,  1891,  but  is  a  pro- 
missory note,  and  is  only  chargeable  with  Stamp 
Duty  as  such. — Brown,  Shipley,  &  Co.  v.  Inland 
Revenue  Commissioners,  Q.B.D. 

INNKEEPER:— 

Lien — Goods  of  third  person. — A  commercial 
traveller  of  the  plaintiffs  went  in  the  course  of 
their  business  to  stay  as  a  guest  at  the  defendant's 
inn.  While  there  the  plaintiffs  sent  him  parcels  of 
goods  for  sale  in  the  district,  which  goods  the 
defendant  knew  belonged  to  the  plaintiffs  and  not 
to  their  traveller.  The  traveller  having  failed  to 
pay  for  his  board  and  lodging  in  the  inn, 

Held,  that  the  defendant  had  a  lien  "upon  the 
goods  in  respect  of   the  debt. — Robins  v.   Gray, 

Q.B.D. 

INSURANCE:— 

1.  Debenture,  insurance  of— Agreement  to  indem- 
nify insurers  for  sums  paid  under  policy— Scheme  of 
arrangement  by  insurers — Payment  under  scheme — 
Principal  and  surety. — The  plaintiff  corporation,  by 
a  policy  of  insurance,  guaranteed  the  payment  of 
the  principal  and  interest  secured  by  debentures  in 
a  limited  company.  The  defendants  agreed  to 
repay  to  the  plaintiff  corporation  "  all  sums  which 
the  plaintiff  corporation  shall  have  paid  under  the 
policy."  The  limited  company  made  default  in 
payment  of  the  debentures.  The  plaintiff  corpor- 
ation afterwards  went  into  voluntary  liquidation 
and  a  scheme  of  arrangement  was  sanctioned  by 
the  court  whereby  the  plaintiff  corporation  were 
given  time  to  pay  off  the  principal  sum  due  by 
them,  but  were  in  the  meantime  to  pay  interest 
thereon.  The  plaintiff  corporation  having  accord- 
ingly paid  to  the  debenture-holders  certain  sums 
for  interest,  claimed  to  recover  the  same  from 
the  defendants  under  the  agreement  entered  into 
by  the  defendants, 

Held,  that  the  defendants  were  not  liable,  as  the 
payment  made  by  the  plaintiff  corporation  was  not 
a  payment "  under  the  said  policy,"  but  under  the 
scheme  of  arrangement,  and,  therefore,  that  the 
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event  had  not  happened  upon  which  the  defend- 
ants had  agreed  to  indemnify  the  plaintiff  corpora- 
tion.— Mortgage  Insurance  Corporation  v.  Pound, 
O.A. 

2.  Life — Benefit  of  wife  and  children — Foreign 
assurance  company — Lex  loci  contractus — Lex  loci 
solutionis. — A  policy  of  insurance  on  the  life  of  a 
husband  for  the  benefit  of  his  wife  and  children 
was  effected  by  an  Englishman  domiciled  in  Eng- 
land through  the  English  branch  of  an  insurance 
company  which  carried  on  business  in  New  York. 

Held  (affirming  the  decision  of  Kekewioh,  J., 
ante,  p.  572),  that  the  policy,  so  far  as  it  consisted 
of  a  settlement  of  the  polioy  moneys,  must  be  con- 
strued in  accordance  with  the  law  of  the  domicile 
of  the  insuring  party. 

The  decision  of  Kekewich,  J.,  upon  the  con- 
struction of  the  polioy  reversed.— Crosland  v.  Wrig- 
ley,  o.A.,  673. 

3.  Life — Warranty  of  truth  of  statements  in  the 
proposal — Statements  offered  as  a  consideration  of  the 
contract — Truth  of  statement  a  condition  precedent, — 
In  the  proposal  to  an  insurance  company  for  an 
insurance  on  his  life,  the  assured  had  made  certain 
statements  as  to  his  health  and  previous  applica- 
tions for  insurance,  and  had  also  agreed  that  these 
statements  were  by  him  "  warranted  to  be  true,  and 
were  offered  to  the  company  as  a  consideration  of 
the  contract."  A  polioy  was  afterwards  issued  by 
the  company  in  consideration  of  the  application 
for  the  policy,  which  was  thereby  made  a  part  of 
the  contract,  and  of  the  payment  of  the  premium. 
In  an  action  upon  the  policy  by  the  administrator 
of  the  assured : 

Held,  that  by  the  agreement  in  the  proposal,  the 
truth  of  the  statements,  therein  warranted,  was  a 
condition  precedent,  and  that,  the  statements  being 
in  fact  untrue,  the  defendants  were  not  liable  under 
the  policy. — Hambrough  v.  Mutual  Life  Insurance 
Co.  of  New  Fork,  O.A. 

4.  Marine  —  Collision  —  Loss  —  Collision  with 
"toe"  of  breakwater. — By  a  contract  of  marine  in- 
surance entered  into  by  the  plaintiff  company  with 
the  defendant,  the  plaintiff  company  insured  a  vessel 
against  risk  of  loss  or  damage  through  collision  with 
(inter  alia)  "  harbours  or  wharves  or  piers  or  stages 
or  similar  structures."  The  vessel  became  a  total 
loss  through  being  driven  by  stress  of  weather  on 
to  the  "  toe  "  of  a  breakwater.  The  "  toe  "  con- 
sisted of  a  mound  of  loose  stones,  upon  which  the 
superstructure  of  the  breakwater  was  built. 

Held,  that  the  loss  was  covered  by  the  words  of 
the  contract  of  insurance. — Union  Marine  Insurance 
Co.  v.  Berwick,  Q.B.D. 

5.  Marine — Damage  to  part  of  insured  goods — 
Costs  of  examining  undamaged  part. — A  cargo  of 
galvanized  iron  consisting  of  a  number  of  cases  eaoh 
containing  several  sheets  of  iron  was  insured  by  a 
polioy  warranting  the  subject  matter  of  the  insur- 
ance free  from  average  under  3  per  cent.,  and 
declaring  average  to  be  recoverable  on  each  package 
separately  or  on  the  whole.  The  insurance  was 
from  Bristol  to  London  until  safely  delivered  on 
board  export  vessels  if  so  forwarded. 

During  the  voyage  to  London  some  of  the  iron 
was  damaged  by  perils  insured  against,  and  the 
whole  was,  on  arrival  in  London,  landed,  unpacked 
and  examined.  It  appeared  from  the  examination 
that  the  iron  in  some  of  the  packages  had  been  dam- 
aged, but  in  others  had  been  undamaged.  The 
contents  of  the  damaged  oases  were  sold  and  the 
rest  of  the  iron  was  repacked  and  sent  on  to  its 
destination  by  the  shippers,  who  claimed  from  the 


underwriters  the  whole  expense  arising  from  the 
unloading  of  the  cargo  for  examination. 

Held,  the  underwriters  were  not  liable  to  in- 
demnify the  assured  in  respect  of  the  expensei 
incurred  by  them  in  relation  to  any  part  of  the 
cargo  other  than  those  cases  containing  iron  dam- 
aged by  the  perils  insured  against. — Lysaght  v. 
Coleman,  O.A. 

6.  Marine — Central  average — Damage  to  engines  in 
getting  ship  off  ground—  Coal  consumed  in  working 
engines. — A  steamship,  while  on  a  voyage,  stranded 
(without  any  negligence  on  the  part  of  those  on 
board),  and  remained  aground  for  three  days. 
Owing  to  the  bad  weather  she  and  her  cargo  were 
in  imminent  danger  of  being  lost,  and,  in  order  to 
refloat  her  and  to  save  both  ship  and  cargo,  her 
engines  were  kept  working  until  she  came  off. 
The  engines  were  thereby  put  to  unusual  strain, 
and  were  considerably  damaged. 

Held,  that  the  damage  to  the  engines  and  the 
cost  of  the  coal  consumed  in  working  them  were 
the  subject  of  a  general  average  contribution.— 
"Bona*  The,  O.A.,  290. 

7.  Marine — General  average —-Payment  in  cash  to 
insurance  broker  —  BUI  of  ExcJiange — Custom.— 
Policies  of  insurance  upon  certain  of  the  plaintiffs' 
ships  were  effected  with  the  defendants  by  a  firm 
of  insurance  brokers  on  behalf  of  the  plaintiff*. 
The  plaintiffs  subsequently  authorized  the  broken 
to  settle  their  claim  against  the  defendants  under 
these  policies,  and  to  receive  payment  in  cash  in 
accordance  with  the  recognized  custom.  Instead 
of  cash  the  brokers  took  a  bill  of  exchange  at  three 
months  in  payment  of  a  general  account  including 
the  plaintiffs'.  This  bill  they  afterwards  dis- 
counted, and  it  was  eventually  paid  by  the  de- 
fendants. The  brokers  failed  without  having  paid 
the  plaintiffs.  In  an  action  by  the  plaintiffs  to 
recover  the  amount  due  to  them  from  the  defen- 
dants, 

Held  (affirming  Bruce,  J.),  that  the  taking  of 
the  bill  was  not  within  the  authority  conferred 
upon  the  brokers  by  the  plaintiffs,  that  it  was  con- 
trary to  the  recognized  business  custom,  and  even 
when  discounted  it  did  not  constitute  a  payment  to 
the  insured. — Hine  v.  Steamship  Insurance  Syndi- 
cate, o.A. 

8.  Marine — Insurance  of  profit — Warrants  < 
average — Concealment  of  fact. — A  ship  hav" 
chartered  for  a  lump  sum,  the  charterers  poll 
as  a  general  ship,  and  goods  were  taken  on 

under  bills  of  lading  at  freights  which,  in  i 

gate,  exceeded  the  oharter  freight.  The  charterers 
insured  their  "profit  on  charter"  by  a  policy 
which  contained  a  warranty  against  average.  On 
arrival  of  ship  part  of  the  cargo  was  delivered,  ami 
freight  was  payable  under  the  bills  of  lading  for 
that  portion ;  but  the  rest  of  the  freight  (fruit)  was 
not  merchantable  owing  to  sea  damage,  and  freight 
was  not  payable  on  it ;  the  result  was  that  the  total 
amount  of  the  freight  payable  under  the  b3b  of 
lading  was  less  than  the  oharter  freight,  and  conse- 
quently the  charterers'  profit  was  lost. 

Held,  that  there  had  been  a  total  loss  of  tike  safe- 
ject-matter  of  the  insurance  within  the  meaning  of 
the  warranty. 

Held,  also,  that  the  fact  that  the  oharter  freight 
was  a  lump  sum  and  not  a  tonnage  rate,  was  one 
which  the  assured  was  not  bound  to  rtiarJnwn,  as 
the  underwriters  were  put  upon  inquiry  to  ascer- 
tain the  terms  of  the  charter,  the  profit  on  which 
they  undertook  to  insure. — Asfar  v.  Blundell,  <±&Jk. 

9.  Marine — Policy  on  freight — Bioceptio*  fsr 
cancelling  of  charter— Delay  caused  by  perm  tan 
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against— Termination  of  adventure.- -In  a  policy  of 
insurance  on  freight  it  was  provided  that  no  olaim 
arising  from  the  cancelling  of  any  charter  should  be 
allowed.  The  ship,  while  proceeding  to  the  port  of 
loading  under  a  charter-party,  which  did  not  con- 
tain any  cancellation  clause,  was  damaged  by  reason 
of  perils  insured  against,  and  in  consequence  of  the 
delay  caused  thereby  the  adventure  came  necessarily 
to  an  end.  The  shipowner  made  a  claim  on  the 
underwriters  in  respect  of  his  loss  of  freight. 

Held,  that  the  claim  was  not  a  olaim  arising  from 
the  cancelling  of  a  charter,  and  that  the  under- 
writers were  liable. — Jamieson  &  Newcastle  Steamship 
Insurance  Association  Arbitration,  Re,  c.A.  530. 

10.  Marine — Policy — Clause  partly  in  print  and 
partly  in  writing — Rejection  of  words  wholly  inappli- 
cable.— A  marine  policy  partly  printed  and  partly 
in  writing,  declared  in  the  part  m  writing,  that  the 
insurance  was  upon  "  freight  of  meat  at  and  from 
Monte  Video,"  to  any  ports  in  the  River  Plate 
including  the  Boca,  and  thence  to  the  United 
Kingdom,  and  that  the  underwriter  should  be 
liable  for  any  loss  occasioned  by  the  breakdown'  of 
machinery,  until  the  final  sailing  of  the  ship.  By 
a  subsequent  clause  in  the  policy  it  was  declared 
that  the  assurance  should  commence  upon  the 
freight,  goods,  and  merchandise  on  board,  from  the 
loading  of  the  said  goods  or  merchandise  on  board 
the  ship  at  Monte  Video.  This  clause  was  in  print 
except  the  words  "  Monte  Video,"  which  were  in 
writing. 

After  the  arrival  of  the  ship  at  Monte  Video  on 
her  outward  voyage  she  proceeded  to  the  Boca, 
where  a  cargo  of  meat  was  ready  for  shipment,  but 
the  refrigerating  machinery  then  broke  down,  so  as 
to  render  it  necessary  to  abandon  the  loading  of  the 
meat. 

At  the  date  of  the  policy  both  the  underwriters 
and  the  assured  knew  that  meat  never  was  and 
could  not  be  loaded  at  Monte  Video  owing  to  the 
absence  of  appliances  for  freezing  the  meat  at  that 
port. 

Held,  that  the  words  in  clause  defining  the  com- 
mencement of  the  risk  with  regard  to  the  loading 
of  the  goods,  being  absolutely  inapplicable  under 
the  circumstances  of  the  case,  they  must  be  re- 
jected, and  consequently  that  the  policy  attached 
although  no  meat  was  ever  loaded.  —Hydarnts 
Steamship  Co.  v.  Indemnity  Marine  Insurance  Co., 
Q.B.D. 

1 1 .  Marine —  Time  policy — ' '  Hull  and  machinery ' ' 
of  a  steamship —  Disbursements — "  Warranted  un- 
insured— Honour  policies. — The  plaintiff  effected  a 
time  policy  of  insurance  with  the  defendants  on  the 
hull  and  machinery  of  a  steamship  of  the  value  of 
£10,000,  and  by  the  policy  warranted  that  £5,000 
was  uninsured.  The  total  insured  on  the  hull  and 
machinery  was  £5,000,  but  the  plaintiff  had 
effected  honour  policies— (t.e.,  policies  void  under 
19  Geo.  2,  c.  27)  on  (( disbursements  "  to  the 
extent  of  £2,600.  The  disbursements  were  made 
in  respect  of  coal  stores,  provisions,  and  port 
expenses. 

Held,  that  the  disbursements  were  not  covered 
by  the  words  "hull  and  machinery,"  and  that 
there  had  been  no  breach  of  the  warranty. 

Quwre,  whether  the  "  honour  policy  "  being  null 
and  void  at  law,  could  under  any  circumstances 
constitute  an  infringement  of  the  warranty  given. — 
Roddick  v.  Indemnity  Mutual  Marine  Insurance  Co. 
C.A. 


HfTEREST\— See     Company,    [32;     Limitation, 
Statute  of,  7;  Mortgage,  1,  11;  Vbndob  and 

PUBCHASBB,  7. 


INTEEPBETATION 
Government,  7. 


ACT,      1889.— See    Local 


JOINTUEB  :— 

Rent  charge  —  Settlement  —  Charge  on  income- 
Arrears — Jurisdiction  to  sell  corpus. — Where  a 
jointure  rent-charge,  although  only  a  charge  on 
the  income  of  a  settled  estate,  has  fallen  in  arrear 
and  cannot  be  recovered  by  the  'powers  of  distress 
and  entry,  the  court  has  jurisdiction  to  order  a 
sale  or  a  mortgage  of  the  corpus  of  the  estate  to 
raise  the  arrears. 

Taylor  v.  Taylor,  22  W.  E.  349,  L.  E.  17  Eq.  324, 
and  Horton  v.  Hall,  22  W.  E.  391,  L.  E.  17  Eq. 
437,  discussed.— Hambro,  Re,  Hambro  v.  Hambro, 

CH.D.  NORTH,  J.,  92. 

See  also  Settlement,  4. 

JUSTICES  :— 

1.  Appeal — Recognizance — "A  court  of  summary 
jurisdiction  "—Summary  Jurisdiction  Act,  1879  (42 
<fe  43  Vict.  c.  49),  s.  31,  sub-section  2.— The 
recognizance  into  which  an  appellant  has  to  enter 
under  section  31,  sub-section  2,  of  the  Summary 
Jurisdiction  Act,  1879,  may  be  fixed  and  entered 
into  before  any  court  of  summary  jurisdiction,  even 
though  it  is  done  at  a  court  in  another  county  to 
that  in  which  the  order  or  conviction  was  made. 

It  is  not  essential  that  the  order  or  conviction,  or 
a  copy  thereof,  be  produced  to  the  court  before 
whom  the  recognizance  is  entered. — Reg.  v.  Durham 
Justices,  Q.B.D.  423. 

2.  Committal  warrant  —  Civil  debt  —  Wrongful 
arrest  —  Money  paid  to  obtain  release  —  Special 
damages— Costs — 43  Eliz.  c.  2,  s.  4.— The  plaintiff 
was  arrested  under  a  committal  warrant  signed  and 
issued  by  the  defendant,  a  justice  of  the  peace,  for 
non-payment  of  a  debt  made  up  of  a  certain  sum 
of  money  alleged  to  be  due  from  the  plaintiff  to  the 
local  sanitary  authority,  under  an  order  made  at 
quarter  sessions,  and  of  the  costs  awarded. 

Held,  that  such  a  warrant  was  altogether  bad, 
and  that  the  plaintiff  was  entitled  to  recover 
from  the  defendant,  as  special  damages,  the  whole 
amount  so  paid  by  him  to  obtain  his  release  from 
gaol. 

Clark  v.  Woods,  17  L>  J.  M.  C.  189,  followed.— 
Norton  v.  Monckton,  Q.B.D.  350. 

3.  Disqualification  —  Bias  —  Merchant  Shipping 
Act,  1854  (17  &  18  Vict.  c.  104),  s.  361— Charge 
against  unqualified  pilot — Conviction — Qualified  pilot 
a  member  of  the  court. — An  unqualified  pilot  was 
charged  before  justices  and  convicted  under  section 
361  of  the  Merchant  Shipping  Act,  1854,  of 
assuming  and  continuing  in  charge  of  a  ship  after 
a  qualified  pilot  had  offered  to  take  charge  of  her. 
M.,  one  of  the  justices,  was  a  qualified  pilot.  He 
carried  on  his  business  in  the  same  district  as  the 
defendant,  but  was  in  the  exclusive  employment  of 
one  firm  of  shipowners  who  never  employed  un- 
qualified pilots  on  their  ships,  and  did  not  compete 
with  pilots  who  took  part  in  the  "  turn  "  system  at 
pilot  stations. 

On  an  application  for  a  certiorari  to  quash  the 
conviction, 

Held,  that  M.  had  such  an  interest  in  the  con- 
viction as  to  create  a  reasonable  probability  of  bias, 
and  that  the  conviction  must  be  quashed. — Reg.  v. 
Huggim,  Q.B.D.  329. 

4.  Jurisdiction — Limitation  of  time — Disobedience 
to  closing  order — Public  Health  (London)  Act,  1891 
(54  A  55  Vict.  c.  76),  8.  5  (9) — Summary  Jurisdiction 
Act,  1848  (11  <fe  12  Vict.  c.  43),  s.  11.— The  limita- 
tion by  section  11  of  the  Summary  Jurisdiction  Act, 
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1848,  of  the  period  of  six  calendar  months  for  the 
making  of  a  complaint,  applies  to  proceedings 
under  section  5,  sub-section  (9)  of  the  Public 
Health  (London)  Act,  1891,  for  acting  contrary  to 
a  dosing  order ;  and  a  conviction  under  that  sub- 
section, by  which  a  penalty  is  imposed  in  respect 
of  each  day  of  a  period  exceeding  six  calendar 
months,  is  bad.— Reg.  v.  Slade,  Saunders,  Ex  parte, 

Q.B.D. 

5.  Jurisdiction — Title,  claim  of. — Appellant  was 
summoned  by  the  conservators  of  Banstead  Com- 
mons for  cutting  turf  from  and  digging  for  loam 
upon  Banstead  Commons.  The  appellant  had 
authority  to  do  so  from  the  lord  of  the  manor.  In 
1889  in  an  action  of  Robertson  v.  Hartopp,  43  Ch.  D. 
484,  the  court  had  declared  that  the  cutting  and 
digging  of  turf  or  loam  in  or  upon  the  waste  lands 
of  the  manor  by  the  lord  of  the  manor  constituted 
an  injury  to  the  rights  of  the  tenants  of  the  manor 
over  said  waste  lands.  The  justices  were  of  opinion 
that,  having  regard  to  the  decision  in  Robertson 
v.  Hartopp  the  appellants  claim  of  right  to  dig 
turf,  &o.,  though  bond  fide,  was  not  reasonable, 
and  they  convicted  the  appellant. 

Held,  that  it  was  impossible  to  say,  without 
enquiring  into  the  circumstances  as  they  at  present 
existed,  that  the  appellants  claim  of  right  was 
absurd  in  law,  and  that  the  justices  had  no  juris- 
diction to  hear  such  evidence, 

Held  also,  that  as  the  claim  was  bond  fide  the 
jurisdiction  of  the  justices  was  ousted. — Scott  v. 
Baring,  Q.B.D. 

6.  Licensing  law  —  Appeal — Costs — "Party"  to 
appeal — Discretion  of  justices  at  quarter  sessions — 
Mandamus — 9  Geo.  4,  c.  61,  s.  29 — Summary  Juris- 
diction Act,  1879  (42  &  43  Vict.  c.  49,  ss.  31,  32— 
Summary  Jurisdiction  Act,  1884  (47  &  48  Vict.  c. 
43),  s.  6. — licensing  justices  who,  being  served  with 
a  notice  of  appeal,  appear  at  the  hearing  of  the 
appeal  and  actively  oppose  it  are  "  a  party  "  within 
clause  5  of  section  31  of  the  Summary  Jurisdiction 
Act,  1879. 

Section  29  of  9  Geo.  4,  o.  61,  so  far  as  it  applies 
to  such  licensing  justices,  is  inconsistent  with  sec- 
tion 31  of  the  Summary  Jurisdiction  Act,  1879,  as 
altered  by  the  Summary  Jurisdiction  Act,  1884, 
and,  by  virtue  of  section  55  of  the  Act  of  1879,  must 
be  taken  to  have  been  repealed. 

In  such  cases  the  justices  at  quarter  sessions  have 
a  discretion  as  to  costs,  and  the  court  will  not 
grant  a  mandamus  to  compel  them  to  order  costs  to 
be  paid  to  licensing  justices. 

Semble,  as  to  licensing  justices  who  do  not  make 
themselves  parties  to  the  appeal,  section  29  of  9 
Geo.  4,  o.  61,  is  still  applicable,  and  the  court  of 
quarter  sessions  has  no  jurisdiction  to  deprive  them 
of  their  costs. 

The  Summary  Jurisdiction  Act,  1884,  which 
repeals  section  32  of  the  Summary  Jurisdiction  Aot, 
1879,  down  to  the  words  "  in  accordance  with  the 
conditions  and  regulations  contained  in  this  Act," 
repeals  that  section  down  to  where  those  words 
occur  for  the  second  time. 

Decision  of  the  Divisional  Court  (287)  affirmed. 
Reg.  v.  London  Justices,  c.A.  387. 

7.  Practice — Appeal  to  quarter  sessions — Statutory 
notice  setting  out  the  general  grounds  of  appeal  sent, 
but  returned  through  the  Dead  Letter  Office — Service 
bad — Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49).  s.  31,  sub-sections  2,  7 — Summary  Juris- 
diction Act,  1884  (47  &  48  Vict.  c.  43),  ss.  4,  6.— An 
appeal  to  quarter  sessions  against  an  order  made 
at  petty  sessions  can  only  be  brought  by  the  person 
seeking  to  appeal,  after  a  proper  notice  setting  out 


the  general  grounds  of  the  appeal  has  been  duly 
served  by  him  on  the  other  party,  as  required  by 
section  31,  sub-section  2,  of  the  Summary  Jurisdic- 
tion Act,  1879  (42  &  43  Vict,  c  49).— Beg.  ▼.  Esm 
Justices  {No.  2),  Q.B.D.  378. 

8.  Summary  conviction — Penalty — OivU  deU- 
Refusal  to  pay  cab  fare — Criminal  offence— Tan 
Police  Clauses  Act,  1847  (10  &  11  Viet.  c.  89),  i.  6&- 
Summary  Jurisdiction  Act,  1879  (41  in  43  Vtd.c 
49),  ss.  6,  35— Summary  Jurisdiction  Ad,  1884  ^47 
&  48  Vict.  c.  43),  s.  4.— A  cab  fare  recoverable 
under  the  Town  Police  Clauses  Act,  1847,  ia  acM 
debt  within  the  meaning  of  section  6  of  the  Sum- 
mary Jurisdiction  Act,  1879,  and  refusal  to  pay  i 
cab  fare  is  not  a  criminal  offenoe  whereby  the 
person  refusing  is  liable  to  a  conviction  and  a  term 
of  imprisonment. 

The  words  "  and  not  on  information  "  in  section 
6  are  only  intended  to  exclude  cases  where  an  in- 
formation on  oath  is  required  by  statute,— flay,  t. 
Torquay  Justices,  Q.B.D.  59. 

See  also  Adulteration,  2,  3;  Cbhonal  Lav, 
5,  6;  Divorce,  8;  Inland  Revenue,  13;  Lah* 
Clauses  Acts,  1;  Libel,  3 ;  Licensing  Law,  1; 

LOOAL  GOVERNMENT,  4,  7  ;  METROPOLIS  MaHAGJ- 

ment,  15 ;  Metropolitan  Carriage. 

LANDLORD  AND  TENANT:— 

1.  Compensation  to  tenant  for  improvemuta- 
Larger  sum  due  to  landlord  for  breach  ofcovtnadr- 
Summary  proceedings  by  landlord  to  recover  balmee— 
Agricultural  Holdings  Act,  1883  (36  <fc  37  Viet,  c  61), 
ss.  6,  24. — Where  a  tenant  has  made  a  claim  far 
compensation  for  unexhausted  improvements  under 
the  Agricultural  Holdings  Act,  1883,  and  the  land- 
lord has  made  a  counter-claim  for  damages  for 
breach  of  covenant,  and  an  arbitrator  has  awarded 
that  the  sum  due  to  the  lordlord  exceeds  that  doe 
to  the  tenant,  the  landlord  cannot  make  use  of  the 
snmmary  procedure  of  the  Act  to  recover  £* 
balanoe  due  to  him. — Holmes  v.  Formsby,  Q.BJX  205. 


2.  Covenant — Building  estate — Adjoining 
Covenants  against  building  and  annoyance— TreBU 
screen — Injunction. — The  erection  by  a  lessee  abow 
his  boundary  fence  of  an  open  trellis- work  screen, 
about  58  feet  long  and  12  feet  high,  which  inter- 
fered to  some  extent  with  the  light  flowing  to  tat 
ground-floor  windows  of  the  adjoining 
leased  by  the  same  lessor, 

Held  to  be  a  breach  of  a  oovenant  by  the  1 
"  not  to  erect  any  building  whatsoever,  except  a 
stable  and  coach-house,  upon  the  demised  prenns* 
and  not  to  do  any  act  or  thing  which  might  he  a 
annoyance  or  nuisance  to  any  tenant  of  the  lessor": 
and  an  injunction  granted  accordingly. — Wood*. 
Cooper,  ch.d.  romrr,  j.,  201. 

3.  Distress  for  rent — End  of  tenancy— Occ*p&* 
under  agreement  of  part  of  premises — Landtarft 
right  to  distrain  on  part  for  rent  due  for  whole-* 
Anne,  c.  14,  ss.  6,  7.— The  tenant  of  a  farm  gtw. 
and  the  landlord  accepted,  notice  to  quit  *& 
regard  to  the  farm.  Before  the  expiration  of  s«* 
notice  the  tenant  agreed  to  continue  to  occupy,  sw 
the  landlord  agreed  to  let  to  the  tenant,  a  nut  d 
the  farm,  and,  after  the  expiration  of  the  oM 
tenancy  and  the  giving  up  of  possession  of  tae 
remainder,  the  tenant  continued  to  occupy  »* 
part  under  the  agreement.  Arrears  of  rent  beiag 
due  in  respect  of  the  whole  farm, 

Held,  that  there  was  no  right  to  distrain  up» 
the  part  of  the  farm  retained  and  occupied  by  tin 
tenant  for  the  rent  due  for  the  whole  farm,  n** 
much  as,  with  regard  to  such  part,  a  new 
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had  been  created,  and  there  was  no  holding  over 
by  the  tenant.— Wilkinson  v.  Peel,  Q.B.D.  302. 

4.  Ejectment  —  Forfeiture  —  Distress  —  Waiver  of 
forfeiture— Common  Law  Procedure  Act,  1852  (15  & 
16  Vict.  c.  76),  s.  210.— In  an  action  of  ejectment 
under  section  210  of  the  Common  Law  Procedure 
Act,  1852,  on  a  right  of  re-entry  for  non-payment 
of  rent,  the  levying  a  distress  after  the  right  of 
forfeiture  has  accrued  is  not  a  waiver  of  the  for- 
feiture if,  after  the  distress  and  before  the  issue 
of  the  writ  in  the  action  there  remains  one  half- 
year's  rent  due. 

Brewer  v.  Eaton,  3  Doug.  230,  followed. 

Cdesworth  v.  Spokes,  10  O.  B.  N.  S.  103,  distin- 
guished.—TAoma*  v.  Lulham,  o.A.  689. 

o.  Ejectment—Belief  against  forfeiture  for  non- 
payment of  rent — Bight  of  mortgagee  by  sub-demise — 
Common  Law  Procedure  Act,  1852  (15  &  16  Vict.  c. 
76),  s.  210—  Common  Law  Procedure  Act,  1860  (23 
&  24  Vict.  c.  126),  s.  1.— By  section  210  of  the 
Common  Law  Procedure  Act,  1852,  the  proceedings 
in  ejectment  for  non-payment  of  rent  under  that 
section  are  subject  to  the  following  proviso :  "  Pro- 
vided that  nothing  herein  contained  shall  extend  to 
bar  the  right  of  any  mortgagee  of  such  lease,  or  any 
part  thereof,  who  shall  not  be  in  possession,  so  as 
such  mortgagee  shall  and  do,  within  six  months 
after  such  judgment  obtained  and  execution  exe- 
cuted, pay  all  rent  in  arrear,  and  all  costs  and 
damages  sustained  by   such    lessor    .     .     .    and 
perform  all  the  covenants  and  agreements  which  on 
the  part  and  behalf  of  the  lessee  are  and  ought  to 
bejperformed." 

Held,  that  a  mortgagee  of  a  lease  by  sub-demise 
was,  according  to  the  settled  practice  in  equity, 
entitled  to  relief  upon  the  terms  of  the  above 
proviso,  unless  a  right  in  some  third  party  had 
accrued  between  the  date  of  the  judgment  and  the 
application  for  relief. — Newbolt  v.  Bingham,  o.A. 

6.  Ejectment  by  Crown — Equitable  defence — Specific 
performance. — In  an  action  of  ejectment  by  the 
Crown  a  defendant  may  set  up  any  equitable 
defence  which  would  have  availed  against  a  private 
plaintiff. 

Where,  therefore,  the  defendant  proved  the 
existence  of  a  concluded  contract  with  the  Crown 
entitling  him  to  the  issue  of  a  grant  in  respect  of 
the  land  in  suit. 

Held,  that  he  had  a  good  defence  to  an  action  of 
ejectment  by  the  Crown. — Attorney-General  for 
Trinidad  ▼.  Bourne,  P.c. 

7.  Furnished  lodgings — Agreement  to  let — Implied 
promise — Fitness  for  occupation — Sanitary  condition. 
— In  an  agreement  to  let  furnished  lodgings  and  to 
supply  ordinary  household  attendance  there  is  no 
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implied  promise  that  the  lodgings  shall  be  in  a 
sanitary  condition  throughout  the  period  for  which 
they  are  let.— Sarson  v.  Roberts,  c.A.  690. 

8.  Game — Agreement  by  tenant  occupier  to  let  the 
"sole  right  of  hilling  all  winged  game,  hares,  and 
rabbits  "  on  farm  land  to  a  person  other  than  his 
landlord— Ground  Game  Act,  1880  (43  &  44  Vict.  c. 
47),  as.  1-3. — Section  3  of  the  Ground  Came  Act, 
1880,  applies  only  to  an  agreement  made  as  between 
a  tenant  and  his  landlord  whereby  the  tenant 
agrees  to  divest  himself  of  his  right  to  take  the 
ground  game,  and  does  not  prevent  a  tenant 
occupier  from  assigning  any  sporting  rights  he  may 
have  to  a  third  party  for  money  value. — Morgan  v. 
Jackson,  Q.B.D.  476. 

9.  Implied  grant  —  Nuisance  —  Vibration  from 
engines  on  adjoining  land  of  lessor  —  Damages, 
measure  of. — A  demised  house  was  shaken  down  by 


the  vibration  caused  by  the  working  of  steam- 
engines  on  the  adjoining  land  of  the  lessor,  and  the 
lessee  was  obliged  to  remove  his  business  to  other 
premises,  and  in  consequence  incurred  expense. 
The  demised  house,  at  the  time  the  lease  was  made, 
was  to  the  knowledge  of  both  lessor  and  lessee  in 
an  unstable  condition,  and  a  house  of  ordinary 
stability  would  not  have  been  injured  by  the 
vibration. 

Held,  that  the  lessee  had  a  cause  of  action 
against  the  lessor  for  damages  for  nuisance,  for 
that  there  was  an  implied  obligation  on  the  part 
of  the  lessor  not  to  derogate  from  his  grant  bv 
using  his  adjoining  property  so  as  to  interfere  with 
the  stability  of  the  demised  premises,  and  that  the 
lessor  could  not,  therefore,  setup  by  way  of  defence 
that  the  demised  premises  were  in  an  unstable  con- 
dition at  the  time  of  the  demise. 

Held  also,  that  in  estimating  the  damages,  not 
merely  the  loss  of  the  term  demised,  but  also  all 
loses  fairly  attributable  to  the  wrongful  act  of  the 
lessor,  such  as  the  expense  incurred  by  the  lessee  in 
removing  his  business  to  other  premises,  should  be 
regarded. — Grosvenor  Hotel  Co.  v.  Hamilton,  O.A. 

10.  Lease — Agreement  for  lease — Infant  specific 
performance — Injunction. — An  agreement  for  a  lease 
to  the  plaintiff  was  entered  into  by  the  defendants, 
an  infant  and  an  adult,  as  joint  owners,  through 
their  agent.  In  an  action  for  specific  performance 
of  the  agreement  the  plaintiff  applied  for  an  injunc- 
tion to  restrain  the  defendants  till  after  the  trial 
leasing  the  premises  to  any  other  person. 

Held,  that  an  injunction  ought  only  to  be  granted 
where  a  case  was  made  out  for  specific  performance ; 
and  that  one  of  the  defendants  being  an  infant,  the 
plaintiff  was  not  entitled  to  specino  performance 
as  against  him ;  nor  as  against  the  adult,  in  respect 
of  his  share,  in  the  absence  of  any  evidence  of 
misrepresentation  or  misconduct  on  the  part  of  the 
adult. — Lumley  v.  Bavenscroft,  O.A.,  584. 

11.  Lease  —  Agreement  for  underlease  —  Specific 
performance  —  Omission  of  date  of  commencement 
of  lease  —  Statute  of  Frauds  —  Covenant  not  to 
underlet  without  licence  of  lessor  —  Respectable  and 
responsible  tenant  —  Unreasonable  refusal. — On  the 
28th  of  March,  1894,  the  plaintiff  and  defend- 
ant signed  a  memorandum  of  agreement,  by 
which  the  defendant  was  to  take  an  underlease  of  a 
house  on  certain  terms.  The  date  from  which  the 
underlease  was  to  commence  was  omitted  in  this 
agreement,  but  it  was  understood  by  the  parties,  at 
the  time,  that  it  was  to  be  the  7th  April,  1894. 
This  date  was  specifically  agreed  to  in  writing  by 
subsequent  letters. 

Held,  that  there  was  a  oontraot  made  on  the  28th 
March,   1894,  sufficiently  evidenced  in  writing  to' 
satisfy  the  Statute  of  Frauds. 

By  the  lease  under  which  the  plaintiff  held, 
there  was  a  covenant  that  the  lessee  would  not 
assign  or  underlet  without  the  licence  in  writing 
of  the  lessor,  but  the  licence  was  not  to  be 
withheld  in  the  case  of  the  lessee  obtaining  a 
respectable  and  responsible  person  as  tenant.  The 
defendant  was  a  respectable  and  responsible  tenant, 
but  the  lessor  declined  to  consent  to  the  underlease, 
unless  a  certain  undertaking  was  given  by  the 
defendant. 

This  refusal  to  consent  was  also  pleaded  as  a 
defence  to  an  action  by  the  plaintiff  for  specific 
performance  of  the  agreement. 

Held,  that  the  defendant  would  get  a  good  title 
and  run  no  substantial  risk  of  having  it  impeached 
on  the  ground  of  any  breach  of  covenant  by  the 
granting  of  the  underlease.      He  was,  therefore, 
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ordered  to  specifically  perform  the  contract. — 
White  v.  Hay,  OH.D.  ROlfER,  J. 

12.  Lease  under  seal — Implied  covenant  for  title — 
Implied  covenant  for  quiet  enjoyment — Expiration  of 
lessor's  term — Duration  of  covenants  after  such 
expiration.— A.  covenant  for  title  sensu  stricto  is  not 
imported  or  implied  by  law  from  a  lease  under  seal, 
nor  from  the  relation  of  lessor  and  lessee ;  bat  a 
covenant  for  quiet  enjoyment  is  so  implied  bv  law, 
though,  where  the  lease  has  been  granted  by  the 
lessor  in  good  faith,  suoh  implied  covenant  for 
quiet  enjoyment  endures  only  during  the  continu- 
ance of  the  interest  of  the  lessor,  and  determines 
with  suoh  interest. — Baynes  v.  Lloyd,  Q.B.D.  524. 

13.  Lease — Encroachment  by  tenant — Presumption 
of  occupation  as  part  of  the  holding — Action  of  tres- 
pass duriny  tenancy — Limitation,  Statutes  of  (3  <fc  4 
Will.  Uc,  27;  37  &  38  Vict.  c.  57).— A  tenant 
under  a  lease  for  years  encroached  upon  and  occu- 
pied a  piece  of  land  belonging  to  the  landlord  and 
adjoining  the  demised    premises,   for  more  than 

.  twelve  years.  The  landlord,  during  the  continu- 
ance of  the  tenancy  under  the  lease,  brought  an 
action  for  trespass  and  an  injunction, 

Held,  that  the  action  would  not  lie ;  the  tenant 
must  be  deemed  to  have  occupied  the  piece  of 
ground  as  Dart  of  the  holding  and  was  entitled  to 
so  occupy  it  during  the  residue  of  the  lease. — Tabor 
v.  Godfrey,  Q.B.D. 

14.  Lease—Re-entry — Without  process  of  law — 
Eight  to  relief from  forfeiture — Preamble  to  section  2, 
4  Geo.  2,  c.  28 — Common  Law  Procedure  Act,  1852, 
ss.  211,  212— Bankruptcy  Act,  18S3,  ss.  44,  168.— 
In  a  proper  case  a  lessee  is  entitled  to  relief  from 
even  forfeiture  where  the  re-entry  of  the  lessor  has 
been  a  peaceable  one  and  made  without  process  of 
law. 

The  effect  of  the  preamble  to  section  2  of  4  Geo. 
2,  c.  28,  and  of  section  112  of  the  Common  Law 
Procedure  Act  of  1852,  is  not  such  as  to  limit  the 
jurisdiction  of  the  court  to  grant  suoh  relief  only 
in  those  oases  were  ejectment  proceedings  have  been 
taken. 

The  right  to  relief  from  forfeiture  is  not  a  right 
purely  personal  to  the  lessee,  but  vests  on  his  bank- 
ruptcy in  his  trustee  in  bankruptcy,  and  maybe 
assigned  by  suoh  trustee. — Howard  v.  Fanshaw, 
OH.D.  STERLING,  J.  645. 

15.  Lease — Repair — Covenant  to  keep  in  repair — 
Measure  of  damages. — The  measure  of  damages  for 
breach  of  a  covenant  to  keep  demised  property  in 
repair,  is  not  the  same  in  the  case  of  an  underlease 
as  in  that  of  a  direct  lease  with  a  freehold 
reversion.  , 

Where  the  underlessee  has  notice  that  there  is  a 
superior  landlord,  the  liability  of  the  intermediate 
lessor  to  the  head  landlord  for  breaoh  of  covenant 
to  repair  must  be  taken  into  account  in  ascertain- 
ing damages  for  breaoh  of  suoh  covenant  as 
between  the  intermediate  lessor  and  the  underlessee, 
in  such  a  case,  therefore,  an  approximate  estima- 
tion of  the  cost  of  putting  the  property  in  good 
repair  at  the  end  of  the  term  held  by  the  inter- 
mediate lessor,  may  be  taken  into  consideration  in 
measuring  damages  for  breach  of  covenant  to  keep 
in  repair  as  between  the  intermediate  lessor  and 
the  underlessee. — Ebbetts  v.  Conquest,  o.A. 

16.  Lease — Sub-lease  for  a  longer  term — Assign- 
ment by  lease — Reversion  by  estoppel.—!},  demised 
certain  premises  to  W.  for  a  term  of  twenty-one 
years.  W.  demised  the  premises  to  the  defendant 
for  a  term  of  forty  years  less  three  days.  Subse- 
quently W.  assigned  to  the  plaintiff  the  premises 


demised  by  B.,  subject  to  the  under-lease  by  W.  to 
the  defendant.  In  an  action  brought  by  the 
plaintiff  against  the  defendant  to  recover  arrean 
of  rent, 

Held,  that,  assuming,  but. not  deciding,  that 
W.  had  a  reversion  by  estoppel  subject  to  the 
under-lease  for  forty  years  less  three  days,  that 
reversion  was  not  purported  to  be  conveyed  to  the  | 
plaintiff  by  the  assignment  from  W.,  and,  therefore, 
the  right  to  sue  on  the  covenants  in  the  under- 
lease remained  in  W.,  and  did  not  pass  by  the 
assignment  to  the  plaintiff. — Norris  v.  Craig,  Q.B.D. 
480. 

17.  Notice  to  quit — Sufficiency  of  notice— Ojtitm.— 
The  defendant  demised  to  the  plaintiff  certain 
premises  for  a  term  of  twenty-one  years  from  the 
25th  of  December,  1887,  subject  to  a  proviso  that 
the  lessee  might  determine  the  demise  at  the  end  of 
the  seventh  or  fourteenth  year  on  giving  notice  of 
his  desire  to  do  so  six  months  before  the  exniratioe 
of  such  seventh  or  fourteenth  year.  On  the  21st 
of  October,  1893,  the  plaintiff  wrote  to  the  defend- 
ant :  "  I  see  that  my  first  seven  years  will  be 
determined  on  the  25th  of  December,  1894.  .  .  . 
I  understand  that  the  rent  is  £50  too  high,  and  1 
shall  not  be  able  to  stop  unless  some  redaction  is 
made.  I  give  you  an  early  intimation  of  this  to 
that  you  may  have  ample  time  to  consider  what 
course  you  would  like  to  adopt."  Negotiations  by 
letter  for  a  reduction  of  the  rent  took  place  and 
continued  until  within  six  months  of  the  25th  of 
December,  1894,  when  the  first  seven  years  of  the 
demise  came  to  an  end,  but  the  parties  were  unable 
to  agree  as  to  the  amount  of  the  reduction. 

Held,  that  the  letter  of  the  21st  of  October, 
1893,  was  a  good  notioe  to  determine  the  lease  at 
the  expiration  of  the  seven  yean. — Bury  v.  Thmp 
.  son,  c.A.  338. 

18.  Notice  to  surrender — Sufficiency. — On  the  lift 
of  January,  1892,  a  tenant  wrote  to  the  landlord's 
agent  as  follows :  "  I  hereby  give  you  notioe  that  1 
wish  to  terminate  my  tenanoy  of  the  offices.  .  .  • 
Will  you  kindly  let  me  know  when  my  tenant? 
will  expire  ?  "  The  reply  dated  the  13th  of  Jaat- 
ary,  1892,  was :  "  On  referring  to  your  agreeortat 
we  find  that  six  months  notice  must  be  given  10 
terminate  on  the  1st  of  July  in  any  year;  joa, 
therefore,  hold  the  rooms  till  July,  1893." 

Held,  that  a  valid  notioe  to  surrender  had  bea 
given  and  accepted,  and  that  the  tenant  was  not 
liable  for  rent  after  the  1st  of  July,  1893.— 0e*rW 
Assurance  Co.  v.  Worsley,  Q.B.D. 

19.  Quiet  enjoyment — Interference  by  landfor&—&' 
instatement — Mandatory  order  to  reinstate— In}**&*> 
— A  tenant  was  in  possession  of  rooms  on  the  fosr* 
and  fifth  floors  of  certain  premises  for  reodeat* 
purposes,  with  the  use  of  the  entrance  hall,  stair- 
case and  lift. 

The  landlord,  without  the  consent  of  the  teoarf 
and  during  his  temporary  absence,  proceeded  to 
remove  the  staircase  and  to  substitute  aaoth* 
giving  access  to  the  plaintiff's  rooms  in  a  cbcaifa** 
and  less  convenient  way. 

On  a  motion  for  injunction  by  the  tenant  tat 
court  granted  a  mandatory  order  against  the  bad- 
lord  to  reinstate  the  staircase.  —A  Upnri  r.  Seatr&* 
Corporation,  CH.D.  north,  J. 

20.  Yearly  tenancy — Notice  to  quit  on  annivtrtaij 
of  commencement  of  term —  Validity* — A  notice  to  oV 
termine  a  yearly  tenancy  ought  to  expire  on  th 
last  day  of  the  current  year ;  nevertheless,  a  t*j 
year's  notioe  to  quit  on  the  anniversary  of  the  da; 
on  which  the  tenancy  commenced,  is  a 
notioe. 
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In  determining  tenancies  commencing  at  a  par- 
ticular time,  the 'expressions  "  at,"  "  on,"  "  from," 
or  "  on  and  from  "  are  equivalent  expressions. 

H.  became  yearly  tenant  of  S.  under  an  agree- 
ment dated  the  19th  of  May,  1890,  such  Yearly 
tenancy  "  commencing  on  the  19th  day  of  May 
instant."  On  the  17th  of  November,  1893,  B.  gave 
written  notice  to  H.  to  quit  and  deliver  up 
"possession  to  him  on  the  19th  of  May  next"  of 
thepremises. 

Held,  that  such  notice  to  quit  was  a  valid  notioe ; 
the  tenancy  commenced  on  the  19th  of  May,  and 
would  be  determined  at  midnight  of  the  18th  of 
May.  A  notice  to  quit  on  the  18th  of  May  would 
equally  have  been  a  good  notice. — Sidebotham  v. 
Holland,  C.A.  228. 

See  also  Bankruptcy,  26;  Company,  45; 
Gaming,  6;  Limitations,  Statutes  of,  1,  6; 
Settled  Land,  4. 

LAND  REGISTRY  :— 

Land  securities  company — Securities  deposited  with 
registrar — Power  of  court  to  order  re-delivery — 
Mortgage  Debenture  Act,  1865  (28  <fe  29  Vict.  c.  78), 
S3.  10,  16,  41,  46 — Mortgage  Debenture  (Amendment) 
Act,  1870  (33  &  34  Vict.  c.  20),  ss.  7-10.— The  court 
has  no  power  to  direct  the  registrar  of  the  Land 
Registry  Offioe  to  deliver  up  securities  deposited 
with  him  by  a  land  securities  company  to  a  reoeiver 
appointed  in  a  debenture-holders  action,  or  to  a 
liquidator  of  the  company,  unless  they  have  been 
redeemed  in  accordance  with  the  provisions  of  the 
Mortgage  Debenture  Acts,  1865  and  1870,  or  have 
been  sold. 

Decision  of  Wright,  J.  42  W.  R.  623,  reversed.— 
Somerset  v.  Land  Securities  Co.,  C.A.  132. 

LANDS  CLAUSES  ACTS:— 

1.  Compensation — Tenancy  for  less  than  a  year — 
Injury  to  adjoining  property  held  on  thirty  years' 
lease  —  Jurisdiction  of  magistrate. —  Lands  Clauses 
Act,  1845  (8  Vict.  c.  18)',  ss.  68  and  121.— The 
respondent  was  tenant  of  a  piece  of  land  held  upon 
a  lease  from  the  Crown  for  the  term  of  thirty 
years  from  1889,  subject  to  a  right  reserved  to  the 
Crown  to  give  him  a  three  months'  notice  to  quit 
as  to  any  part  of  the  land  comprised  in  the  lease. 
The  appellants,  a  railway  company,  gave  him 
notice  to  treat  in  respect  of  a  strip  of  this  land 
required  by  them  for  their  railway.  Afterwards 
the  Crown  gave  him  a  three  months'  notioe  to  quit 
this  strip  of  land.  A  metropolitan  police  magis- 
trate, before  whom  a  summons  was  afterwards 
taken  out  by  the  appellants  to  assess,  under  section 
121  of  the  Lands  Clauses  Aor,  the  compensation  to 
be  paid  to  the  respondent,  included  in  such  assess- 
ment, compensation  for  the  injuriously  affecting  of 
the  remainder  of  the  respondent's  land  upon  the 
basis  of  a  thirty  years'  tenancy. 

Held,  that  the  magistrate  had  no  jurisdiction  to 
include  such  compensation,  and  that  the  only  com- 
pensation he  had  jurisdiction  to  assess  was,  for  the 
loss  of  the  strip  of  land  and  damage  for  its  sever- 
ance for  three  months.— Bexley  Heath  Railway  Co. 
v.  North,  c.A. 

2.  Costs  of  arbitration — Offer  by  promoters — With- 
drawal— Lands  Clauses  Consolidation  Act,  1845  (8  <fe 
9  Vict.  c.  18),  «.  34.— By  section  34  of  the  Lands 
Clauses  Consolidation  Act,  1845,  the  oosts  of  an 
arbitration  under  that  Act  are  to  be  borne  by  the 
promoters  unless  the  »rbitr»tors  shall  award  a  less 
sum  than  shall  have  been  offered  by  the  promoters, 
td  which  case  each  party  shall  bear  his  own  costs 
incident  to  the  arbitration. 

A  municipal  corporation,  being  desirous  of  taking 


certain  land  for  the  purposes  of  a  local  Act  which 
incorporated  the  provisions  of  the  Lands  Clauses 
Act,  1845,  appointed  a  committee  to  negotiate 
with  owners  of  the  property.  The  town  clerk, 
acting  upon  the  instructions  of  some  members  of 
the  committee,  made  an  offer  to  the  plaintiffs  for  a 
piece  of  land.  This  offer  the  plaintiffs  refused. 
Each  party  appointed  arbitrators,  and  upon  the 
day  that  the  umpire  accepted  his  appointment  the 
town  clerk  save  notioe  to  the  plaintiffs  withdrawing 
the  offer.  This  withdrawal  the  plaintiffs  assented 
to  in  writing.  The  umpire  awarded  the  plaintiffs 
a  less  sum  than  that  which  had  been  offered  by  the 
town  clerk.  Subsequently  the  corporation  passed  a 
resolution  in  ratification  of  the  offer. 

Held,  that  the  corporation  was  liable  to  pay  the 
costs  of  the  arbitration. 

Per  Lord  Esher,  M.B. :  An  offer  made  by  the 
promoters  can  be  withdrawn  by  them,  and  in  such 
a  case  they  cannot  claim  the  benefit  granted  them 
by  section  34.— Foster  v.  Sheffield  (Corporation),  O.A. 

3.  Railway  company — Notice  to  treat — Part  of  a 
building  —  "  House  "  —  "  Manufactory  "  —  Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s. 
92.— Where  a  railway  company  gives  notice  to 
treat  for  part  of  a  building,  another  part  of  which 
building  is  used,  together  with  the  adjacent  land 
and  premises,  for  the  purposes  of  a  manufactory, 
the  company  is  requiring  the  sale  of  a  part  of  the 
manufactory  within  the  92nd  section  of  the  Lands 
Clauses  Act,  and  cannot  resist  a  counter-notice 
calling  upon  the  company  to  take  the  whole  manu- 
factory.— Brook  v.  Manchester,  Sheffield,  &c.,  Rail- 
way Co.,  CH.D.  OHITTY.  J. 

See  also  Deed,  2 ;  Poor  Law,  8 ;  Railway,  21 ; 
Bent-chabge;  Settled  Land,  2;  Solicitor,  11. 

LEASE.— See  Bankruptcy,  23,  41 ;  Company  ; 
Landlord  and  Tenant  :  Limitations,  Statutes 
of,  1 ;  Solicitor,  8-10;  Trustee,  2. 

LIBEL— 

1.  Privilege  — Communication  by  Secretary  of  State 
—Act  of  State.— An  action  of  libel  cannot  be  main- 
tained against  a  Secretary  of  State  in  respect  of  a 
communication  made  by  him  in  the  course  of  his 
official  duty  to  a  subordinate  officer  of  State.  Such 
an  action  may  rightly  be  dismissed  as  vexatious  on 
an  application  at  chambers.— Chatterton  v.  Secretary 
of  State  in  Council  f  C.A. 

2.  Company  —  Privilege  —  Privileged  occasion  — 
Defamation  in  a  circular  issued  by  secretary  of  com- 
pany—Malice.— The  secretary  of  an  incorporated 
company  issued  a  circular  to  customers  containing 
defamatory  statements.  In  an  action  against  the 
company  for  libel,  the  judge  held  that  the  occasion 
was  privileged,  and  the  jury  found  that  the  state- 
ment complained  of  was  in  excess  of  the  privilege, 
but  did  not  find  actual  malice  on  the  part  of  the 
secretary. 

Held,  that  the  occasion  being  privileged,  in  the 
absence  of  a  finding  of  actual  malice,  the  defence 
of  privilege  was  not  rebutted,  and  that  the  action 
should  be  dismissed. 

Qucere,  whether  malice  on  the  part  of  their 
secretary  would  have  made  the  company  liable. — 
Neville  v.  Fine  Arts  Insurance  Co.,  a  A. 

3.  Privilege— Licensing  sessions — Report  by  head 
constable  on  licensed  houses — Publication  of  report  by 
order  of  justices.— The  head  constable  of  a  borough, 
by  direction  of  the  licensing  justices,  sold  copies  of 
a  report  containing  remarks  upon  the  various 
licensed  houses  in  the  borough,  which  had  been 
prepared  by  him  for  the  use  of  the  justices,  to  per- 
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sons  who  had  business  at  the  general  annual 
licensing  sessions  in  order  to  facilitate  their  busi- 
ness at  the  sessions. 

In  an  action  for  libel  by  the  licensee  of  a  public- 
house  against  the  head  constable  in  respect  of 
certain  remarks  made  by  him  in  the  report  upon 
thepublio-house in  question. 

Meld,  that,  as  the  report  was  published  by  direc- 
tion of  the  licensing  justices  for  the  proper  and 
effective  disoharge  of  the  business  of  the  licensing 
sessions,  the  occasion  of  the  publication  was  privi- 
leged, and  in  the  absence  of  actual  malice  the 
action  would  not  lie. — Andrews  v.  Nott- Bower, 
O.A.  582. 

4.  Privilege — Publication  of  information  to  which 
the  public  had  access  by  statute — Trade  protection 
society — Information  supplied  by  Government  official 
inaccurate— Deeds  of  Arrangement  Act,  1887  (50  & 
51  Vict.  c.  57),  ss.  4,  6,  7,  11,  12.— A  trade  protec- 
tion society  published  in  their  gazette  information 
of  a  registered  deed  of  inspectorship  as  set. out  in 
an  official  office  extract.  The  information  was 
inaccurate,  inasmuch  as  under  the  column  headed 

included  under  the  deed"  there  ap- 
1  the  words  "  Estimated  asset*— Nil."  As  a 
matter  of  fact,  if  the  debtor's  property  had  been 
realized,  it  was  sufficient  to  pay  all  the  creditors  in 
full. 

The  debtor  brought  an  action  for  libel. 

Held,  that  the  plaintiff  could  recover,  on  the 
broad  principle  that  a  person  who  published  infor- 
mation concerning  another  for  his  own  profit  was 
responsible  for  its  accuracy;  and  the  fact  that  in 
the  present  case  the  information  was  published 
without  malioe  and  was  copied  from  an  authorized 
official  document  was  no  defenoe. 

Per  Wright,  J. — It  is  questionable  whether  a 
trade  journal  can  safely  publish  the  oontents  of  the 
statutory  affidavit  merely  made  bv  the  debtor  as  to 
his  property,  as  there  is  nothing  in  the  Aot  which 
expressly  entitles  a  person  to  see  and  make  extracts 
from  the  affidavit  as  distinguished  from  the  deed 
itself. — Reis  v.  Perry,  Q.B.D.  648. 

5.  Slander — Imputation  of  misconduct  in  office — 
Office  of  honour — Words  actionable  without  special 
damage— A  motion,  power  of— Municipal  Corpora- 
tions Act,  1882  (45  <fc  46  Vict.  c.  50).— Words  spoken 
of  a  person  imputing  to  him  misconduct  in  an  office 

,  of  honour  are  actionable  per  se,  without  proof  of 
special  damage. 

Hence  an  action  for  slander  will  lie,  without 
proof  of  special  damage,  where  the  words  impute 
to  the  plaintiff  want  of  integrity  or  dishonesty  to 
his  office  of  alderman  of  a  town  council. 

Per  Lopes,  L.J. — The  action  was  also  maintain- 
able upon  the  grounds  (1)  that  a  corporation  has 
the  power  of  removing  a  member  from  office  for 
corrupt  or  dishonest  conduct  in  that  office;  and 
(2)  that  the  words  imputed  a  criminal  offence. — 
Booth  v.  Arnold,  O.A.  360. 

6.  Trade  libel— Masters  and  workmen — Trade 
union — Intimidation — Malicious  injury — A  ctionable 
wrong — Interlocutory  injury. — In  consequence  of  a 
dispute  with  reference  to  an  alleged  preferential 
employment  of  non-union  men  by  a  building  firm, 
the  defendants,  a  trade  union  published  a  poster 
headed  "Trollope's  Black  List,"  containing  the 
names  of  non-union  men  employed  by  the  firm. 

Held,  that  &  prima*  facie  case  had  been  established 
that  the  defendants  were  doing  more  than  was  in 
fact  necessary  for  their  own  protection;  and  that, 
therefore,  an  order  for  an  interlocutory  injunction 
to  restrain  the  publication  of  the  poster  ought  to 


be  granted. — Trollope  v.  London   Building  Trade 
Federation,  C.A. 

7.  Trade  libel — Rival  traders — Disparagement  of 
another's  goods  —  Advertisement —  Injunction,— Tie 
appellant  retailed  a  patent  food  of  the  respondeot'i, 
and  affixed  thereto  a  label  stating  that  certain 
other  goods  used  for  similar  purposes,  sad  in 
whioh  he  had  a  proprietary  interest,  wore  better 
than  any  other  preparation  yet  known.  An  ictus 
for  an  injunction  was  brought  by  the  respondent  to 
restrain  the  appellant  from  doing  so.  There  wu 
no  evidence  of  special  damage  given  by  or  on 
behalf  of  the  respondent. 

Held,  that  this  was  merely  a  puffing  advertise- 
ment of  the  appellant's  goods,  that  there  was  so 
aotionable  wrong,  and,  consequently,  that  no 
injunction  could  be  granted. 

In  the  case  of  disparagement  of  a  person's 
goods,  whether  the  remedy  sought  is  injunction  or 
damages,  the  plaintiff  must  show  that  the  repre- 
sentations of  the  defendant  were  made  of  sad 
concerning  his  (the  plaintiff's)  goods,  and  mvtree, 
and  that  they  have  occasioned  him  special  damage. 

Decision  of  the  Court  of  Appeal  (42  W.  R  M9) 
reversed.— White  v.  MeUin,  H.L.  353. 

See  also  Criminal  Law,  7;  MAnmorAia; 
P&aoticb,  69. 

LICENSING  LAW:— 

1.  Justices — Appeal  to  quarter  sessions— Timt- 
AlehouscAct,  1828  (9  Geo.  4,  c  61),  s.  51— Summary 
Jurisdiction  Act,  1879,  s.  31 — Summary  Jurisdidim 
Act,  1884,  s.  6.— Notice  of  appeal  from  the  bcensmr 
justices  of  quarter  sessions  under  the  Alehouse  Act, 
1828,  s.  37,  should  now  be  given  in  aooordanoe 
with  the  provisions  of  section  31  (2)  of  the  Summary 
Jurisdiction  Act,  1879,  within  seven  days  after 
the  day  on  whioh  the  judgment  was  given.— A* 
v.  West  Riding,  Yorkshire,  Justices,  Q.B.D. 

2.  Licence — Renewal — Beerhouse  licensed  *im*  W 
of  May,  1869,  pulled  down  and,  in  rebuilding*  *** 
enlarged  and  material  improvements  made—  Wiwteai 
Beerhouse  Act,  1869  (32  &  33  Vict.  c.  27),  f.  W- 
Where  a  beerhouse  licensed  prior  to  the  passing  of 
the  Wine  and  Beerhouse  Act,  1869,  is  polled  don, 
and,  in  rebuilding,  is  enlarged  and  considerably 
improved,  a  new  licence  is  not  required,  tiniest  oat 
of  the  four  grounds  of  objection  set  out  in  see&a 
19  of  that  Act  can  be  supported. — Deer  v.  Wind 
Justices,  Q.B.D. ,  286. 

3.  Licence — Renewal — General  annual  lieasis§ 
meeting — No  notice  of  objection — Objection  made  i* 
court — Justices — Jurisdiction  to  adjourn  merfiaf- 
Orounds  of  objection — Licensing  Act,  1872  (So  ^  * 
Vict.  c.  94),  s.  42— Licensing  Act,  1874  (37  *  » 
Vict.  c.  49),  s.  26.— Where  at  a  general  anneal 
licensing  meeting  an  objection  is  made  in  ope* 
court  to  the  renewal  of  a  licence  in  respect  of  fW 
no  previous  notice  of  opposition  has  been  given  to 
th3  applicant,  the  justices  have  jurisdiction,  and* 
section  42  (2)  of  the  Licensing  Act,  1872,  to  adjomt 
the  application,  although  neither  the  grounde  nor 
the  nature  of  the  objection  are  stated  by  tat 
objector. — Dayhin  v.  Parker,  C.A. 

4.  Off-licence — Orders  taken  at  one  place  exeat*1 
at  another — Payment  for  goods  ordered  on  daJiwry- 
Sale  of  liquors  at  a  place  not  authorized  by  tire**-1 
Licensing  Act,  1872,  s.  3.— P.,  holding  an  ordinarf 
licence  to  sell  intoxicating  liquors,  to  be  oonsammi 
off  the  premises,  at  his  licensed  premises  in  Steakf* 
street,  Burnley,  was  in  the  habit  of  sending  ss 
carman  round  weekly  to  certain  customers,  «te 
received  their  orders  for  beer  sold  by  him  in  gafl* 
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jars.  These  orders  were  supplied  from  goods  stored 
on  the  said  licensed  premises,  and  duly  delivered  by 
the  carman  on  his  next  journey,  who  then  received 
payment  for  the  beer  supplied,  together  with  the 
empty  jar. 

Held,  that  the  sale  was  not  effected  at  the  licensed 
premises  at- Stanley- street,  but  at  the  house  of  the 
customer. — Pletts  v.  Campbell,  Q.B.D.  634. 

5.  Refreshment  houses  in  Wales — Refreshment  house 
open  on  Sunday — Refreshment  Houses,  &c,  Act,  1860, 
(23  Vict.  c.  27\  s.  6— Licensing  Act,  1874,  (37 
<fe  38  Vict,  c  49)  s.  11— Sunday  Closing  {Wales) 
AH,  1881,  (44  db  45  Vict.  c.  61),  s.  1.  — 
The  licensing  Act,  1874,  s.  11,  regulates  the  hours 
at  which  refreshment  houses  in  Wales  must  be 
closed.  Such  refreshment  houses  are  not  governed 
by  the  Sunday  Closing  (Wales)  Act,  1881,  s.  1.— 
Berni  v.  Thorney,  Q.B.D.  411. 

6.  Supplying  liquor  to  a  police-constable  on  duty — 
Knowledge  of  licensed  victualler — Licensing  Act,  1872 
(3d  &  36  Vict.  c.  94),  s.  16,  sub-section  2.— Section 
16,  sub-section  2,  of  the  licensing  Act  of   1872 

Srovides  that  "  if  any  licensed  person  supplies  any 
quor  or  refreshment,  whether  by  way  of  gift  or 
sale,  to  any  constable  on  duty,  unless  by  authority 
of  some  superior  officer  of  such  constable,  he  shall 
be  liable  to  a  penalty  not  exceeding,  for  the  first 
offence,  ten  pounds." 

Held,  that  a  licensed  person  who  supplied  liquor 
to  a  constable  on  duty  under  the  bond  fide  belief 
that  he  was  not  on  duty  had  been  guilty  of  no 
offence  under  the  section. — Sherras  v.  De  Rutzen, 
Q.B.D.  526. 

See  also  Justices  ;  Libel,  3. 

LIMITATIONS,  STATUTE  of  :— 

1.  Building  agreement — Builder  entitled  to  lease  at 
peppercorn  rent — Possession  taken  under  agreement — 
No  lease  granted — Right  of  lessor  to  enter — Tenant  at 
will— 3  Jk  4  Will.  4,  c.  27,  ss.  2,  7,  15.— Where 
builders,  under  a  building  agreement,  have  entered 
into  possession  of  land  and  erected  buildings  there- 
on, and  have  become  entitled  to  have  leases  granted 
to  them  of  certain  houses  so  built  by  them  at  a 
peppercorn  rent  for  a  term  of  ninety-nine  years, 
but  no  such  leases  have  ever  been  granted,  and  no 
rent  has  ever  been  paid  in  respect  thereof,  the 
Statute  of  Limitations  does  not  run  against  the 
landlord  during  the  currency  of  the  ninety-nine 
years. 

Drummond  v.  Sant,  20  W.  B.  18,  L.  B.  6  Q.  B. 
763,  approved. — Warren  v.  Murray,  c.A.  3. 

2.  Charge  on  lands— Settlement  of  charge — Devise 
of  lands  charged  to  tenant  for  life  of  charge  -  Real 
Property  Limitation  Act,  1874  (37  <fc  38  Vict.  c.  57), 
s.  8. — A  father  oharged  a  certain  real  estate  in 
favour  of  the  trustees  of  his  son's  marriage  settle- 
ment (the  son  being  tenant  for  life  thereunder),  and 
covenanted  to  pay  the  money  charged.  The  estate 
he  subsequently  devised  in  fee  to  the  son,  who  took 
possession  of  the  lands,  but  made  no  claim  on  the 
personal  estate  for  twelve  years. 

Held,  that  the  claim  was  barred  against  the 
personal  estate. 

Coope  v.  Cresswell,  15  W.  B.  252,  L.  B.  2  Ch.  App. 
112,  followed. 

Burr  ell  v.  Lord  Egremont,  7  Beav.  205,  and 
Topham  v.  Booth,  35  W.  R  715,  35  Ch.  D.  607, 
distinguished. — England,  Re,  Steward  v.  England, 
CH.D.  KEKEWICH,  J.,  491. 

3.  Contingent  interest  in  land — Charge  created  by 
will — Remedy  of  person  entitled — Sale  or  mortgage, 
not  foreclosure — ••  Present  right  to    receive  "   moneys 


charged— Real  Property  Limitation  Act,  1874  (37  & 
38  Vict.  c.  74),  m.  1,  2,  8. — The  remedy  of  a  person 
entitled  to  a  charge  created  by  will  on  real  estate 
is  sale  or  mortgage,  not  foreclosure. 

A  testator,  who  died  in  1854,  by  his  will,  made  in 
October,  1853,  gave  his  wife  absolutely  certain 
personal  estate  exonerated  from  his  debts,  which  he 
oharged  on  his  real  estate.  He  devised  his  real 
estate,  and  also  a  contingent  interest  in  real  estate 
to  which  he  was  entitled,  to  his  wife  for  life,  and 
after  her  decease  he  charged  the  same  with  the  pay- 
ment of  certain  sums  of  money  which  he  bequeathed 
to  his  children.  He  appointed  his  wife  executrix, 
but  there  was  no  residuary  bequest  of  personal 
estate.  She  died  in  February,  1880.  The  testator's 
contingent  interest  fell  into  possession  in  February, 
1893,  it  not  having  been  previously  realised. 

Held,  that  the  "present  right  to  receive"  the 
sums  charged  on  the  testator's  real  estate  accrued 
on  the  death  of  the  testator's  widow  in  1880,  when 
they  might  have  been  raised  by  sale  or  mortgage, 
but  not  by  foreclosure,  and  that,  therefore,  the 
right  to  recover  the  same  was  barred  by  section  8 
of  the  Beal  Property  Limitation  Act,  1874.— Owen, 

Re,  CH.D.  STIRLING,  J.,  66. 

4.  Creditor  holding  bonds  as  security  for  loan — 
Agreement  to  pay — Deficiency  on  realization  of 
security — Sale  of  bonds— 21  Jac.  1,  c.  16. — On  the 
occasion  of  a  loan  which  became  repayable  in  1883 
certain  bonds  were  deposited  with  the  lender  by 
way  of  collateral  security,  and  the  borrower 
authorized  the  lender,  in  the  event  of  the  loan 
remaining  unpaid  after  it  became  due,  to  realise 
the  securities,  and  undertook  to  pay  any  difference 
between  the  net  proceeds  of  the  securities  and  the 
amount  due.  The  bonds  were  sold  in  1889,  but 
did  not  realise  sufficient  to  satisfy  the  whole  of  the 
debt ;  and  in  1891  the  lender  claimed  the  amount 
of  the  deficiency  in  an  action  for  administration  of 
the  estate  of  the  borrower. 

Held  (reveraiug  North,  J.,  42  W.  B.  491),  that  the 
undertaking  to  pay  the  deficiency  did  not  create  a 
new  obligation  distinct  from  the  obligation  to  pay 
the  original  debt,  and  giving  rise  to  a  new  cause  of 
action  in  1889  in  respect  of  the  deficiency ;  and  that 
the  creditor's  claim  to  the  deficiency  was,  therefore, 
statute  barred. — Barker,  Ex  parte,  McDermoU  v. 
Boyd,  O.A.  20. 

5.  Hedge  and  ditch — Ownership,  presumption — Dis- 
possession—Real Property  Limitation  Act,  1833  (3  & 
4  Will.  4,  c.  27),  s.  3— Real  Property  Limitation 
Act,  1874  (37  &  38  Vict.  c.  57),  s.  1.— Plaintiff  and 
defendant  were  owners  of  adjacent  houses,  the  gar- 
dens of  which  were  formerly  separated  by  an  open 
ditch,  and  on  the  plaintiffs  side  of  the  ditch  was 
a  hedge.  In  1868  the  owner  of  the  plaintiff's 
house  laid  drain-pipes  along  the  ditch,  into  which 
he  allowed  the  drainage  of  his  own  and  the  de- 
fendant's house  to  run,  and  at  the  same  time 
covered  in  the  ditch.  From  that  time  the  surface 
of  the  ditch  was  used  by  the  owner  of  the  defend- 
ant's house  as  part  of  his  garden,  and  more  than 
twelve  years  before  action  brought,  the  defendant 
paved  part  of  such  surface  with  cobble-stones,  and 
planted  a  rose  garden  and  made  a  fowl  house  on 
other  parts.  The  plaintiff,  however,  had  continued 
to  cut  his  hedge  on  the  defendant's  side,  and  on 
two  occasions  opened  the  ditch  to  clean  out  the 
drain. 

Held,  that  assuming  the  plaintiff  was  the  original 
owner  of  the  ditch,  he  had  lost  the  ownership  of 
the  surface  by  lapse  of  time,  the  acts  of  owner- 
ship by  the  defendant  having  been  sufficient  to 
dispossess  the  plaintiff  under  section  3  of  3  ft  4 
Will.  4,  c.  27. 
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Leigh  v.  JocA:,  5  Ex.  Oh.  D.  264,  distinguished. — 
Marshall  v.  Taylor,  C.A. 

6.  Occupation  —  Tenancy  at  will  —  Character  of 
occupation.— The  owner  of  a  house  allowed  his 
sisters  to  reside  therein,  and  contributed  to  theii 
support.  He  paid  the  rent  and  taxes  and  executed 
all  necessary  repairs. 

Held,  that  the  occupation  of  the  sisters  was  not 
that  of  tenants  at  will,  but  that  they  were  merely 
guests  of  the  owner,  and  that  the  Statute  of 
limitations  did  not  run  against  the  owner. — 
Peakin  v.  Peakin,  Q.B.D.  (Ir.). 

7.  Partnership — Dissolution — Partnership  debt-* 
Liability  of  retired  partner — Payment  of  interest  by 
continuing  partners — Mercantile  Law  Amendment 
Act,  1856  (19  <fc  20   Vict.  c.  97),  s.  14.— Where  a 

•  partner  who  was  jointly  liable  with  his  co-partners 
to  T.  for  a  debt  of  the  partnership,  retired  fiom  the 
partnership  in  1883,  under  an  agreement  by  which 
the  retiring  partner  still  retained  an  interest  in  the 
partnership  business  and  by  which  it  was  agreed 
that  his  retirement  should  be  kept  secret,  and  that 
the  continuing  partners  should  pay  interest  on  the 
partnership  debts  so  as  to  prevent  them  being 
called  in,  and  where  interest  on  T.'s  share  was 
accordingly  paid  down  to  1891  by  the  continuing 
partners,  the  payment  being  made  in  the  name  of 
.the  old  firm, 

Held,  in  an  action  instituted  in  1893  by  T.'s 
representatives  for  the  recovery  of  the  debt,  that 
the  retired  partner  was  liable  therefor,  and  that 
section  14  of  the  Mercantile  Law  Amendment  Act, 
1856,  did  not  protect  the  retired  partner  from 
such  liability,  because  under  the  above  circum- 
stances the  fair  inference  was  that  the  payments 
of  interest  on  T,'s  debt  by  the  continuing  partners 
were  made  for  and  on  behalf  and  as  agents  of  the 
retired  partner,  as  well  as  on  their  own 
account.— Tucker  v.  Tucker,  O.A. 

8.  Will— Advancement.— Testator  who  died  in 
1854  bequeathed  the  residue  of  his  property  to 
trustees  on  trust  for  sale  and  to  invest  £1,800,  part 
thereof,  for  the  benefit  of  his  six  daughters,  and  as 
each  daughter  should  marry  with  the  consent  of 
the  trustees,  or  should  require  her  portion  to 
advance  herself  in  life,  then  with  the  like  consent 
to  pay  such  daughter.  The  trustees  appointed, 
renounced,  and  administration  with  tne  will 
annexed  was  granted  to  testator's  widow. 

In  1875  one  of  the  daughters  wished  to  acquire 
a  millinery  business  and  applied  for  payment  of 
her  share,  but  no  payment  was  made ;  no  interest 
had  been  paid  her  since  1877.  In  1891  she  brought 
an  action  for  payment  of  her  share. 

Held,  that  the  plaintiff's  right  to  reoeive  her 
share  had  accrued  in  1875,  and  that  her  claim  was 
barred  by  the  statute.— Rudd  v.  Rudd,  c.A.  (Ir.). 

See  also  Copyhold,  2 ;  Landlord  and  Tenant, 
13 ;  Mortgage,  9, 11 ;  Trustee,  2. 

LIS  PENDENS:— 

Personal  estate— Ohoses  in  action — Book  debts— 
Injunction— Receiver— Notice— Judgments  Act,  1839 
(2  &  3  Vict.  c.  11),  s.  7.— The  doctrine  of  lis  pendens 
is  inapplicable  to  chases  in  action  and  to  all  personal 
property  other  than  chattels  real. 

Opinion  of  BomiDy,  M.H.,  in  Berry  v.  Gibbons, 
21  W.  B.  255,  L.  B.  8  Oh.  App.  749n,  dissented 
from. 

The  plaintiff,  being  first  mortgagee  of  the  book 
debts  owing  to  the  defendant,  brought  an  action 
to  enforce  his  mortgage,  ard  obtained  the  appoint- 
ment of  a  receiver  and  an  injunction  to  restrain  the 
defendant  dealing  with    the   book   debts.     This 


action  (which  was  still  pending)  was  registered  si 
a  lis  pendens.  Neither  the  plaintiff  nor  the  reoetTer 
gave  any  notice  whatever  to  the  book  debtors  of 
the  defendant,  nor  did  the  receiver  take  possession. 
Afterwards  the  defendant  executed  another  mort- 
gage of  the  book  debts  to  B.,  who  thereupon  gave 
notice  to  the  book  debtors.  B.  had  then  no  notice 
of  the  mortgage  to  the  plaintiff,  or  of  the  pending 
action,  or  of  the  appointment  of  a  receiver,  or  of 
the  injunction. 

On  seeking  to  enforce  his  mortgage,  B.  first 
became  aware  of  these  facts,  and  thereupon  took 
out  a  summons  in  the  action  pending  between  tat 
plaintiff  and  the  defendant,  claiming  priority  over 
theplaintifFs  mortgage. 

Held  (1),  that  B.,  being  the  first  to  give  notice 
to  the  book  debtors,  was  primd  facie  entitled  to 
priority  over  the  plaintiff;  and  (2)  that  sach 
priority  was  not  prevented  by  the  fact  of  the 
registration  of  the  plaintiff's  action  against  the 
defendant  as  a  lis  pendens,  nor  by  the  appointment 
of  a  receiver  and  the  granting  of  an  injunction  in 
that  action,  B.  being?  no  party  to  that  action  and 
having  no  notice  of  these  facts. —  Wigram  v.  Buck- 
ley,  c.A.  147. 

LOCAL  GOVEBNMENT:— 

1.  Building  line— Street— "  Front  main  waUn— 
"  Building  on  either  side  in  the  same  street " — PuUic 
Health  {Buildings  in  Streets)  Act,  1888  (51  &  52 
Vict.  c.  52),  s.  3.— In  November,  1892,  T.  baft  a 
house  near  to,  but  not  abutting  on,  the  west  side 
of  Westbourne-grove  (part  of  Ormesby-road),  240 
yards  north  of  a  house  on  the  west  side  erected  ia 
1886.  The  house  fronted  towards  the  south.  In 
February,  1894,  T.  bought  some  land,  seventy  feet 
deep,  along  the  west  side  of  Ormesby-road,  to  tat 
north  of  his  house,  with  the  object  of  erecting 
cottages  upon  it.  On  the  east  side  of  Ormesby- 
road  a  number  of  houses  had  been  built  close  up  to 
the  road.  The  building  plans  showed  that  ta* 
cottages  would  be  somewhat  nearer  Ormesby  rosd 
than  T.'s  house  was.  The  urban  authority  decided 
that  the  cottages  must  be  in  line  with  T.'s  house, 
under  section  3  of  the  Public  Health  (Buildings  m 
Streets)  Act,  1888.  There  was  no  continuous 
line  of  buildings  where  it  was  proposed  to  (boski 
the  cottages. 

Held,  tnat  the  cottages  need  not  be  in  Klc  wtt 
T.'s  house,  as,  under  the  above  circumstance,  there 
would  be  no  erection  of  a  "  house  or  buldms; 
beyond  the  front  main  wall  of  the  house  or  build- 
ing on  either  side  thereof  in  the  same  street."'— 
Reg.  v.  Ormesby  Local  Board,  Q.B.D.  96 

2.  Building— Streets  —  Uniformity  of  bmildnj 
line — Building  "  on  either  side  "  "  in  the  same  street" 
—Public  Health  {Buildings  in  Streets)  Act,  1888  (51 
&  52  Vict.  c.  52),  s.  3.— In  1887,  B.,  the  owner  of  s 
plot  of  ground  on  an  estate  laid  out  for  building 
purposes,  abutting  on  a  new  street,  built  two 
semi-detached  villas  on  his  property,  leaving  s 
space  of  sixty-two  feet  between  their  front  wal 
and  the  road.  In  1889  B.  acquired  the  adjouaag 
plot  on  the  east  side,  and  built  other  two  villa*  at 
the  same  distance  back  from  the  road  as  the  fiat 
In  1894,  L.,  who  had  in  1887  acquired  the  plot 
adjoining  B.'s  plot  on  the  west  side,  proposed  to 
erect  a  house  on  his  property  with  a  clear  spew*  of 
only  twenty-one  feet  between  the  house  and  the 
road.  The  local  authority  considered  that  the 
proposed  new  house  was  a  building  in 
"  beyond  the  front  main  wall  of  the 
building  on  either  side  thereof  in  the 
within  the  meaning  of  section  3  of  the  Pnhek 
Health  (Buildings  in  Streets)  Act,  1888,  and  in  the 
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exercise  of  the  discretion  conferred  upon  them  by 
that  section  refused  to  admit  the  plans. 

Held,  that  R.'s  villas,  although  they  were 
buildings  "  on  either  side "  of  the  proposed  new 
building,  were  not  buildings  "  in  the  same  street," 
within  the  meaning  of  section  3,  and  that  a 
mandamus  should  go  against  the  local  authority  to 
admit  the  ulans. — Beg.  v.   Fulwood  Local  Board, 

Q.BJ). 

3.  Bye-law* — New  building — Wall  parity  com- 
bustible and  partly  incombustible —  Wooden  frame 
covered  with  corrugated  iron — Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  $.  158.— By  one  of  the 
bye-laws  made  by  a  rural  sanitary  authority  in 
pursuance  of  section  158  of  the  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  it  was  provided  that 
"  every  person  who  shall  erect  a  new  building  shall 
cause  such  building  to  be  enclosed  with  walls 
constructed  of  good  bricks,  stones,  or  other  hard 
and  incombustible  materials,  properly  bonded  and 
Rolidly  put  together  with  good  mortar  .  .  . 
or  good  cement    .    .    ." 

Held,  that  a  sanatorium,  the  walls  of  which  were 
constructed  of  a  framework  of  wooden  upright  and 
horizontal  posts  and  rails,  with  sheets  of  corrugated 
galvanized  iron  one-thirty-second  of  an  inch  in 
thickness,  with  a  layer  of  felt  inside  three-six- 
teenths of  an  inch  in  thickness  fixed  to  the  outside 
of  such  framework,  the  inside  of  which  was  lined 
with  matchboarding,  was  not  a  building  enclosed 
with  walls  constructed  of  hard  and  incombustible 
materials,  and  was  an  offence  against  such  bye- 
law.—  Badley  v.  Cuck field  Union  District  Council, 
Q.B.D.  663. 

4.  Clerks  to  Borough  justices — Salaries — Fees — 
County  fund — Borough  fund — Municipal  Corpora- 
tions Act,  1882  (45  <fc  46  Vict.  c.  50),  s.  U0— Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  84.— 
A  county  council  is  bound  under  section  84  of  the 
Local  Government  Act,  1888,  to  pay  the  salary  of 
the  clerk  to  the  justices  of  a  borough  within  the 
administrative  county  having  a  population 
under  10,000  and  a  separate  commission  of  the 
peace. 

VA11  fees  and  costs  payable  to  such  clerk  which 
are  not  excluded  in  fixing  of  his  salary  should  be 
paid  into  the  county  fund. — Herefordshire  County 
Council,  Be,  Q.B.D. 

5.  County  council — Licence — Music  and  dancing — 
Licensing  committee — Appeal  to  council — Bias  of 
councillor —  Validity  of  proceedings — Bias — Adminis- 
trative or  judicial  functions  of  council — Writ  of 
certiorari  or  mandamus. — A  committee  of  the 
London  County  Council  for  hearing  and  deter- 
mining applications  for  music  and  dancing  licences, 
recommended  to  the  council  the  renewal  of  such 
licence  upon  certain  conditions.  The  council 
affirmed  the  recommendation  of  the  committee. 

The  applicant  applied  for  a  rule  for  a  mandamus 
to  compel  the  county  council  to  rehear,  or  for  a 
certiorari  to  quash  the  resolution  of  the  county 
council  on  the  ground  that  P.  (one  of  the  council- 
lors) had,  previous  to  the  application  being  made, 
attended  a  meeting  to  which  he  had  been  invited, 
and  at  which  meeting  some  of  those  who  opposed 
the  renewal  of  the  licence  were  present,  and  the 
evidence  that  was  to  be  adduced  oefore  the  com- 
mittee was  discussed.  P.  in  an  affidavit  stated 
that  he  took  no  part  in  the  discussion  other  than 
by  telling  the  meeting  the  course  of  the  procedure 
to  be  taken  to  oppose  the  licence  being  renewed. 
It  did  not  appear  that  P.  in  any  way  other 
than  by  his  vote  affected  the  resolution  of  the 
council* 


Held,  that  the  rule  for  a  mandamus  must  be  dis- 
charged, as  sufficient  bias  had  not  been  shown  to 
disqualify  the  councillor  from  acting  upon  the 
council. 

Qucere,  per  Wright,  J.,  whether  the  rule  as  to 
interest  applicable  to  purely  judicial  bodies  is 
applicable  to  proceedings  of  aoministratiye  bodies, 
exercising  functions,  involving  something  of  a 
judicial  character.—^,  v.  London  County  Council, 
Empire  Theatre,  Be,  Q.B.D. 

6.  Commonable  lands — Turbary— Inclosure— Allot- 
ment of  waste  to  lord  of  manor  on  charitable  trusts — 
"  Owner"— Expenses-Public  Health  Ad,  1875(38 
A  39  Vict.  c.  55),  ss.  4,  150,  151,  257.— A  claim  for 
expenses  incurred  by  a  local  authority  for  works 
executed  under  section  150  of  the  Public  Health 
Act,  1875,  may  be  sustained  in  respect  of  property 
vested  by  the  Inclosure  Act  in  a  trustee  for 
charitable  purposes,  even  although  the  property 
cannot  be  let  by  reason  of  a  special  condition 
imposed  by  the  Legislature. — Christchurch  In- 
closure Act,  Be,  Meyrich  v.  Attorney-General,  0H.D. 
STIRLING,  J. 

7.  Married  woman— Owner — Bates — Arrangement 
with  over  seers— Recovery  of  rates — Warrant  of  dis- 
tress and  commitment — 43  Eliz.  c.  2—12  &  13  Vict. 
c.  14,  s.  2 — Metropolis  Local  Management  Act,  1855 
(18  &  19  Vict,  c  120),  s.  161— Poor  Bate  Assessment 
and  Collection  Act,  1869  (32  &  33  Vict.  c.  41),  ss.  3, 4 
—Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c. 
49),  ss.  6,  35,  50— Married  Womerfs  Property  Act, 
1882  (45  &  46  Vict.  c.  75),  *.  1,  sub-section  2— Sum- 
mary Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43), 
ss.  5,  7,  10— Interpretation  Act,  1889  (52  &  53  Vict 
c.  63),  s.  13,  sub-section  11. — A  married  woman,  the 
the  rated  owner  of  houses  which  were  her  separate 
property,  arranged  with  the  overseers  of  the  parish, 
under  sections  3  and  4  of  the  Poor  Bate  Assessment 
Act,  1869,  to  pay  rates  in  respect  of  her  houses, 
whether  they  were  occupied  or  not,  the  overseers 
allowing  her  an  abatement  of  thirty  per  cent,  from 
the  amount  of  the  rates.  The  vestry  had  pre- 
viously made  an  order  under  section.  4  of  the  same 
Act  that  the  owners  of  property  to  which  section  3 
extended  should  be  rated  instead  of  the  occupiers. 
The  married  woman  failed  to  pay  the  sewers, 
lighting,  and  general  rates  a  year  after  the  arrange- 
ment was  made,  and  was  committed  to  prison 
under  12  &  13  Vict.  c.  14,  s.  2. 

Held,  that  the  liability  of  the  married  woman  to 
pay  the  rates  did  not  arise  out  of  any  contract 
made  by  her  in  respect  of  her  separate  property, 
but  arose  from  the  order  of  the  vestry  made  under 
section  4 ;  that  the  ordinary  remedy  for  the  non- 
payment of  rates  was  that  provided  by  12  &  13 
Vict.  c.  14,  and  the  Metropolis  Local  Management 
Act,  1855,  s.  161 — viz.,  warrant  of  distress  and 
commitment  in  default  of  sufficient  distress;  and 
that  such  ordinary  remedy  applied  to  married 
women.—  Allen,  Be,  Q.B.D.  141. 

8.  Metropolis— Streets  and  footways — Duty  to  clean 
— Penalty — Action  for  damages  by  person  injured 
through  non-feasance — Public  Health  (London)  Act, 
1891  (54  &  55  Vict.  c.  76),  s.  29.— It  is  the  duty  of 
every  sanitary  authority  to  dean  the  streets  and 
footways  of  their  district  or  inour  apenalty  of 
£20  under  section  29  of  the  Public  Health  Act, 
1891. 

Held,  that  a  person  injured  by  the  neglect  of  a 
sanitary  authority  to  dear  frozen  snow  from  a 
footway  had  no  right  of  action  for  damages 
against  them. 

Municipality  of  Pictou  v.  Geldert,  42  W.  E.  114, 
[1893]  A.  C.  524,  and  Cowley  v.  Newmarket  Local 
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Board,  [1892]  A.  0.  345,  41 W.  B.  Dig.,  followed.— 
Saunders  v.  Holbom  Board  of  Works,  Q.B.D.  56. 

9.  Metropolis — Water  company — Vestry — Improper 
application  of  rates — Contributing  towards  resisting 
claim  of  a  water  company —Charge  for  water  supply 
to  fixed  baths— Metropolis  Management  Act,  1855,  s. 
92. — A  metropolitan  water  company  had  obtained 
a  declaration  by  a  judge  of  first  instanoe  that  it 
was  entitled  to  make  a  special  charge  for  water 
supplied  to  fixed  baths  in  addition  to  the  assessed 
water  rate.  The  vestry  of  the  district  passed  a 
resolution  that  the  ratepayers  be  advised  not  to  pay 
this  special  water  charge  pending  the  obtaining  of 
a  final  decision  on  the  subject,  and  that  a  portion 
of  the  rates  should  be  devoted  towards  defraying 
the  costs  of  the  obtaining  of  such  decision  by  other 
persons. 

Held  (on  application  by  the  water  company  who 
were  ratepayers  in  the  parish)  that  the  vestry  had 
no  power  to  expend  any  part  of  the  rates  for  such 
purpose,  and  should  be  restrained  by  injunction, 
but  such  injunction  was  not  to  be  deemed  to 
prevent  the  vestry  from  itself  resisting  any  claim 
made  against  it  by  the  water  company  in  respect 
of  such  special  water  charge. — Attorney-Gfeneral  v. 
Camberwell  Vestry,  ch.d.  north,  j. 

10.  Nuisance — Night  refuge — House — Overcrowd' 
ing  —  Superintendent  —  Liability  —  Public  Health 
(London)  Act,  1891,  s.  2  (1)  (e).— A  building  used 
in  the  daytime  for  religious  services  and  at  night 
as  a  refuge  for  the  destitute  poor,  but  which 
contains  no  sleeping  accommodation  is  neverthe- 
less a  " house*'  within  section  2,  sub-section  (1) 
(e)  of  the  Public  Health  (London)  Act,  1891,  and 
the  superintendent  of  such  a  building  who  gives 
orders  to  the  caretaker  for  the  admission  of 
destitute  persons  at  night  can,  in  the  event  of  the 
building  being  so  overcrowded  as  to  be  injurious  to 
health,  be  summoned  for  nuisance. — Reg.  v.  Mead, 

'  Gates  Ex  parte,  Q.B.D. 

11.  Nuisance  —  Offensive  trade —  Complaint  — 
Notice  to  abate — Condition  precedent — Justices — 
Jurisdiction— Public  Health  (London)  Act,  1891  (54 
&  55  Vict.  c.  76),  ss.  2,  4,  21.— Section  4  of  the 
Public  Health  (London)  Act,  1891,  which  provides 
that  the  sanitary  authority  if  satisfied  of  the 
existence  of  a  nuisance  liable  to  be  dealt  with 
summarily  under  that  Act,  shall  serve  a  notice  on 
the  person  responsible  for  the  nuisance  requiring 
him  to  abate  it,  applies  only  to  the  classes  of 
nuisances  enumerated  in  section  2,  and  not  to  the 
nuisances  arising  from  offensive  trades  dealt  with 
by  section  21,  and  accordingly  the  service  of  such 
a  notice  is  not  a  condition  precedent  to  the 
jurisdiction  of  the  magistrate  to  hear  a  complaint 
under  the  latter  section. — Bird  v.  St.  Mary 
Abbotts,  Kensington,  Vestry,  Q.B.D. 

12.  "  Owner  "  of  premises  —  Nuisance  —  Public 
Health  (London  Act)  Act,  1891  (54  &  55  Vict.  c.  76), 
88.  4,  141. — A  lessee  of  certain  premises  sub-let 
them  for  the  whole  term  of  the  lease  less  a  few 
days.  The  sub-lease  contained  the  same  covenants 
and  conditions,  and  reserved  the  same  rent  (not  a 
rack-rent),  as  the  lease.  The  lease  and  the  sub- 
lease were  subsequently  assigned  to  different  per- 
sons. 

Held,  that  the  assignee  of  the  sub-lease  was,  but 
the  assignee  of  the  lease  was  not  "  owner  "  of  the 
premises  within  the  meaning  of  the  Public  Health 
(London)  Act,  1891,  s.  141. — Trumin,  Hanbury,  & 
Co.  v.  Kerslake,  Q.B.D.  111. 

13.  "  Owner  "—Trustees  of  settled  land— Drainage 
expenses— Repairs— Public  Health  Act,  1848  (11  &  12 


Vict.  63),  s.  2.— The  trustees  of  a  will,  whereby  fee 
testator  settled  certain  messuages  in  trust  for  two 
persons  jointly  for  life,  with  divers  equitable 
remainders  over,  held  to  be  "  owners  "  within  the 
meaning  of  the  definition  clause  of  the  Public 
Health  Act,  1848,  and  to  have  properly  incurred 
drainage  expenses  under  that  Act. 

The  testator  declared  that  "  the  parties  bene- 
ficially entitled  to  the  rents  and  profits  oi  any  oi 
my  houses  or  property  should  see  that  the  same  be 
kept,  or  that  they  should  keep  the  same,  in  good 
and  absolute  repair  and  properly  insured  from 
fire." 

Held,  that  the  drainage  expenses  were  not 
repairs  within  the  meaning  of  that  declaration,  but 
were  to  be  considered  as  a  charge  upon  the 
property. — Barney,  Be,  Harrison  v.  Barney,  CH.D. 
STIRLING,  J.,  105. 

14.  Parish  council— Election  of  parish  counciUm 
— Mode  of  questioning— Mandamus —  Election  peti- 
tion— Powers  of  county  council  with  respect  to  disputed 
elections — Demand  for  a  poU  by  a  candidate  wfco  u 
not  an  elector — Power  of  chairman — Functus  officio 
—Local  Government  Act,  1894  (56  &  57  VicL  c  73), 
ss.  48  (3)  (5),  80  (1);  Schedule  I.,  Part  \,r.l; 
Schedule  I.,  Part  2,  r.  I  — Municipal  CorperaUon 
Act,  1882  (45  &  46  VicL  c.  50),  *.  87.— Amandam* 
is  not  the  proper  mode  of  questioning  an  election 
of  parish  councillors.  In  the  case  of  an  alectioi 
for  the  first  parish  council  there  are  two  ways  of 
questioning  such  election — by  an  election  petition, 
or  by  application  to  the  county  council  under 
sections  48  (5)  and  80  of  the  Local  Government 
Act,  1894. 

Where,  at  a  parish  meeting  held  for  the  pnrpoie 
of  electing  parish  councillors,  upon  a  demand  for 
a  poll  by  an  unauthorized  person,  the  chairman 
has  announced  that  a  poll  will  take  place,  be  « 
functus  officio,  and  cannot  afterwards  declare  the 
candidates  who  received  the  majority  of  votes  it 
the  meeting  to  be  duly  eleoted ;  and  the  candidatei 
who,  notwithstanding  the  irregularity  in  the 
demand  for  a  poll,  subsequently  received  a  majority 
of  votes  at  thepoll  are  the  persons  who  are  properly 
filling  the  office  of  parish  councillors. — &§*  ▼• 
Mills,  Q.B.D.  445. 

15.  Paving  expenses — A  street  not  being  a  higkwej 
repairable  by  the  inhabitants  at-  large — Liabimf  «/ 
the  frontager — Works  done  to  the  satisfaction  of  fa 
urban  authority— Public  Health  Act,  1875  (38  £39 
Vict.  c.  56),  s.  150.— Section  150  of  the  Pohfe 
Health  Act,  1875,  provides  that  "  where  any  stmt 
within  an  urban  district  (not  beingr  a  highvsy 
repairable  by  the  inhabitants  at  large)  .  .  .  * 
not  sewered,  levelled,  paved,  metalled,  flagged 
channelled,  and  made  good,  or  is  not  lighted  to  tta 
satisfaction  of  the  urban  authority,"  such  authority 
may,  by  notice,  require  the  adjoining  owners  to 
make  it  good. 

So  long  as  a  street  has  not  become  repairable  ty 
the  inhabitants  at  large  under  section  152,  tat 
urban  authority  are  not  precluded  from  requiring 
the  owners  to  level,  pave,  &c.,  the  street  under 
section  150  by  reason  only  that,  on  a  former  occa- 
sion, the  street  has  been  levelled,  paved,  &e>,  to 
their  satisfaction,  whether  expressed  on  implied.— 
Barry  v.  Parry,  Q.B.D.  504. 

16.  Police— County  council  — Borough  Hf*"" 
Liability  of  county  council  to  contribute — Adduuud 
constables  introduced  into  a  borough  for  an  enerpat? 
—Local  Government  Act,  1888  (51  &  52  VicL  e.  41).  i 
24,  sub-section  2  (j)— Police  Act,  1890  (53  A  M  V*L 
c.  45),  s.  25.— The  liability  of  a  county  ooumh  to 
pay  one-half  of  the  costs  of  the  pay  and  4 
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of  the  police  of  each  borough,  under  section  24, 
sub-ieotion  2  (j),  of  the  Local  Government  Act, 
1888,  extends  to  the  oosts  of  the  pay  of  additional 
constables  introduced  into  a  borough  for  a  special 
emergency  under  section  25  of  the  Police  Act,  1860. 
Botherham  (Mayor  of)  v.  West  Hiding  of  Yorkshire 
County  Council,  c.A.  386. 

17.  Quo  warranto— Treasurer  to  district  council — 
Local  Government  Act,  1894  (56  &  57  Vict,  c.  73),  s. 
81,  subsection  1. — The  office  of  treasurer  to  a  dis- 
trict council  is  not  one  with  respect  to  which  the 
remedy  of  quo  warranto  will  apply. — Reg.  v.  Wells, 
Q.B.D,  576. 

18.  "  Sewer " — Pipe  receiving  drainage  of  two 
adjoining  houses — Nuisance — Liability  to  repair — 
Public  Health  Act,  1875  (38  A  39  Vict.  c.  55),.  ss.  4, 
15,  41 — Adoption  of  Act  of  1890  by  public  authority 
—Public  Health  Acts  Amendment  Act,  1890  (53  &  54 
Vict.  c.  59),  ss.  3,  19.— The  defendants,  the  local 
authority,  served  a  notice  on  the  plaintiff,  the 
occupier  of  a  semi-  detached  house  in  the  defendants' 
district,  to  abate  a  nuisance  arising  from  a  defect  in 
a  drain.  The  plaintiff  had  the  ground  opened,  and 
it  was  then  found  that  the  drain  was  connected 
with  that  of  the  adjoining  house,  and  that  it  in 
fact  served  both  houses.  Plaintiff,  however,  com- 
pleted the  necessary  repairs  under  the  supervision 
and  to  the  satisfaction  of  the  district  surveyor,  paid 
the  expenses,  and  sought  to  recover  the  cost  so 
incurred  from  the  defendants. 

Held,  that  the  defendants,  having  adopted  Part 
m.  of  the  Public  Health  Acts  Amendment  Act, 
1890,  were  not  liable  to  execute  the  repairs,  as  they 
might,  under  section  19  of  that  Act,  have  com- 
pelled the  plaintiff  to  have  done  so ;  and  also  that 
the  notice  could  not  be  assumed  to  imply  a 
request,  express  or  implied,  from  the  defendants 
to  the  plaintiff  to  do  the  work  on  their  behalf. 

Travis  v.  Uttley,  42  W.  B.  461,  [1894]  1  Q.  B. 
233,  explained  and  distinguished. — Self  v.  Hove 
Commissioners,  Q.B.D.  300. 

19.  Sewer — Sewer  made  by  landowner — "  For  his 
own  profit99— Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  s.  13(1). — Where  a  landowner  is  laying  out  a 
building  estate  and  has  constructed  a  sewer  for  the 
sole  purposes  of  his  own  property,  but  with  the 
intention  of  being  recouped  for  bis  outlay, 
although  he  makes  a  fixed  charge  for  the  per- 
mission to  connect  drains  with  his  sewer,  the 
sewer  will  nevertheless  not  be  made  "  for  his  own 
profit"  within  the  meaning  of  the  exception 
contained  in  section  13  (1)  of  the  Public  Health 
Act,  1875,  but  will  vest  in  the  local  authority. — 
Vowles  v.  Colmer,  ch.d.  bombr,  j. 

20.  Sewer — Single  private  drain — Local  Act— 
Public  Health  Acts,  1848  (11  &  12  Vict.  c.  63) ;  1875 
(38  <fc  39  Vict:c.  55),  ss.  4,  13,  15,  41 ;  1890  (53  <fe 
54  Vict,  c  59],  «.  19. — A  single  private  drain, 
constructed  prior  to  the  passing  of  the  Public 
Health  Act,  1848,  and  carrying  the  combined 
drainage  of  the  several  houses,  originally  into  a 
ditch,  and  subsequently  into  a  public  sewer,  is  a 
sewer  within  the  meaning  of  the  Public  Health 
Act,  1875,  and  is  not  a  "single  private  drain" 
within  the  meaning  of  a  section  of  a  local  Act 
containing  provisions  similar  to  those  of  section  19 
of  the  Public  Health  Acts  Amendment  Act,  1890. 
Such  drain  is,  therefore,  repairable  by  the.  local 
authority,  and  the  local  authority  are  not  entitled 
to  exercise  against  the  owner  of  one  of  the  houses 
the  powers  conferred  upon  the  local  authority  by 
section  41  of  the  Public  Health  Act,  1875. 

Self  v.  Hove .  Commissioners  (ante,  p.  300)  dis- 
\—Hill  v.  Hair,  Q.B.D.  651. 


21.  Street— New  streets— Construction  of  new  street 
—Bye-laws— Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55)  s.  157.— The  defendant  was  the  owner  of  a 
strip  of  land  on  one  side  of  a  lane  in  an  urban 
district.  The  lane  led  from  a  high  road,  and 
ended  in  a  cul-de  sac,  and  on  the  other  side  of  it 
stood  a  row  of  houses,  which  had  been  built  for 
many  years.  On  part  of  his  strip  of  land  the 
defendant  built  three  small  houses  fronting   the 

S;h  road,  and  having  access  solely  therefrom.  The 
e  wall  of  one  of  the  houses  abutted  on  the  lane, 
and  the  garden  wall  extended  along  the  lane  for  a 
distance  of  80  feet. 

>  Held,  that  what  the  defendant  had  so  done  did 
not  constitute  the  lane  a  new  street  so  as  to  be 
subject  to  bye-laws  with  respect  to  new  streets 
made  by  the  urban  sanitary  authority  under  section 
157  of  the  Public  Health  Act,  1875.— St.  Qeorge9t 
Local  Board  v.  Ballard,  C.A.  409. 

22.  Street— Notice  by  urban  authority  to  fron- 
tager to  sewer,  &c. — Notice  partly  within  and  partly  in 
excess  of  jurisdiction — Liability  under — Apportion- 
ment of  expenses,  when  conclusive — Public  Health 
Act,  1875  (38  &  38  Vict.  c.  55),  «*.  150,  257.— An 
urban  authority  gave  notice  under  section  150  of 
the  Public  Health  Act,  1875,  to  a  frontager-  to  a 
street  within  their  district,  to  sewer,  &o.,  the  street, 
including  carriage  way  and  footway,  according  to 
the  frontage  of  his  premises.  The  notice*  not 
being  complied  with,  the  urban  authority  executed 
the  works,  and  sought  to  recover  the  expenses 
apportioned  on  the  frontager  before  the  justices. 
No  notice  disputing  the  apportionment  had  been 
given  within  three  months  by  the  frontager  under 
section  257,  but  it  was  proved  and  found  as  a  fact 
by  the  justices  that  the  carriage  way  of  the  street 
was  a  highway  repairable  by  the  inhabitants  at 
large,  though  the  footway  was  not. 

Held  (following  Wake  v.  Mayor,  &c.,  of  Sheffield, 
11  Q.  B.  D.  291,  31  W.  B.  Dig.  99,  12  a  B.  D. 
142,  32  W.  B.  Dig.  23),  that  the  urban  authority 
had  jurisdiction  to.  give  the  notice  to  sewer,  &c.,  in 
respect  of  the  footway,  and  that  such  notice  was 
good  pro  tanto ;  that,  the  apportionment  not  having 
been  disputed  by  the  frontager,  it  was  conclusive  as 
to  the  amount  of  his  liability,  and  could  not  be 
questioned  in  respect  thereof  before  the  justices. — 
Derby  (Mayor  of)  v.  Orudgings,  Q.B.D.  74. 

23.  Street — Private  streets  works — Frontagers — 
Objection— Private  Streets  Works  Act,  1892  (55  &  56 
Vict,  c  57),  ss.  6,  7,  8— Sheffield  Corporation  Act, 
1890  (53  &  54  Vict.  c.  ccxxv.),  ss.  52-54.— Upon  the 
hearing  of  a  frontager's  objection  to  a  private  street 
work  under  section  53  (a)  and  section  54  of  the 
Sheffield  Corporation  Act,  1890,  the  justices  have 
jurisdiction,  when  determining  whether  the  pro- 
posed work  is  itself  unreasonable — e.g.,  sewering  a 
street,  to  take  into  consideration  the  existing 
state  of  the  drainage  of  the  houses  in  such 
street. 

Semble,  the  same  doctrine  applies  under  section 
7  (d)  and  section  8  of  the  Private  Streets  Works 
Aot,  1892.— Sheffield  (Corporation)  v.  Anderson, 
CA. 

24.  Street— Private  street  works— New  street — 
Houses  on  one  side  only — Footpath  on  that  side — Cost 
of  footpath — Apportionment— Private  Street  Works 
Act,  1892  (55  &  56  Vict.  c.  57),  ss.  6,  10.— Where 
proposed  works  under  the  Private  Street  Works 
Act,  1892,  consist  of  a  roadway  in  a  new  street 
having  houses  on  one  side  only,  and  a  footpath  on 
the  side  where  the  houses  are,  the  expenses  of  this 
footpath,  as  well  as  the  expenses  of  the  roadway, 
are  to  be  apportioned,  under  section  10  of  the  Aot, 
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amongst  the  owners  of  premises  abutting  on  both 
sides  of  the  street. — Clacton  Local  Board  v.  Young, 
Q.B.D.  219. 

25.  "  Waterworks " — "  Commencing  to  construct" 
— Restriction  on  construction  of  waterworks  by  local 
authority— Public  Health  Act,  1875  (38  &  39  Vict.  c. 
55)f  ss.  4,  51,  52.— By  the  Public  Health  Act,  1875, 
8.  51,  any  local  authority  may  provide  their  district 
with  a  supply  of  water,  and  may  construct  and 
maintain  waterworks;  and,  by  section  52,  before 
commencing  to  construct  waterworks  within  the 
limits  of  supply  of  any  water  company  having 
parliamentary  powera,  the  authority  must,  give  such 
notice  as  is  thereby  required  to  the  company ;  and 
section  75  of  the  Public  Health  Act,  1848,  con- 
tained similar  enactments. 

After  the  predecessor  of  B.  Local  Board  had 
exercised  the  power  of  providing  a  water  supply 
conferred  by  section  75  of  the  Public  Health  Act, 
1848,  the  C.  Water  Co.  was  incorporated  by  Act  of 
Parliament  to  supply  a  district  comprising  B.  The 
B.  Board  having  resolved  to  make  considerable 
additions  to  their  waterworks,  involving  the 
acquisition  of  land  and  a  fresh  souroe  of  water 
supply,  the  C.  Co.  thereupon  applied  for  an  injunc- 
tion unless  and  until  the  board  gave  them  notice 
pursuant  to  section  52  of  the  Act  of  1875. 

Held,  that  sections  51  and  52  of  the  above  Act 
must  be  read  together,  and  that,  on  the  true  con- 
struction of  the  enactments,  section  52  was  not 
applicable  to  the  case  where  the  local  authority  had, 
previously  to  the  Act  incorporating  the  water 
company,  substantial  waterworks  already  in  exist- 
ence; and,  therefore,  that  the  application  for  an 
injunction  must  be  dismissed. — Cleveland  Water  Co. 
v.  Bedcar  Local  Board,  CH.D.  CHITTY,  J.,  90. 

See  also  Arbitration,  4;  Election  Law,  4; 
Highway,  5,  6;  Metropolis  Management,  7, 
16 ;  Tramway,  2 ;  Water,  5. 

LOCKE  KING'S  ACT.— See  Administration,  6. 

LOBD'S  DAY:— 

Observance — Action  for  penalty — Sunday  lecture — 
Keeper  of  house  or  place  opened  for  public  entertain- 
.  ment — Person  managing  or  conducting  entertainment 
—Lord's-day  Observance  Act,  1781  (21  Geo.  3,  c.  49), 
ss.  1,  2. — A  Sunday  lecture  society  hired  a  hall  for 
the  purpose  of  giving  a  series  of  lectures.  The 
company  to  whom  the  hall  had  belonged  being 
in  liquidation,  the  letting  was  arranged  by  an 
agent  for  the  liquidator.  This  agent  had  applied 
for  and  obtained  a  licence  for  the  hall.  A  lecture 
of  an  entertaining  character,  to  which  the  public 
were  admitted  on  payment,  having  been  given  on 
a  Sunday,  an  action  was  brought  under  section  1 
of  the  Lord's-day  Observance  Act,  1781,  to  recover 
penalties  from  the  agent  and  from  the  person  who 
acted  as  chairman  at  the  lecture. 

Held,  that  the  agent  was  not  liable  as  the  keeper 
of  the  hall,  neither  was  the  chairman  liable  as  the 
person  managing  or  conducting  the  entertainment. 
Reid  v.  Wilson,  O.A.  161. 

LUNACY:— 

1.  Practice — Documents  filed  upon  a  petition  for  an 
inquiry — Inspection. — By  two  wills  a  testator  be- 
queathed all  his  property  to  E.  S.  In  April,  1894, 
a  petition  for  an  inquiry  as  to  the  sanity  of  the 
testator  was  presented  by  J.  A.  S.,  and  with  it 
certain  affidavits  were  filed  in  the  Lunacy  Office. 
The  testator  died  in  June,  1894,  without  having 
been  found  a  lunatic 

An  action  was  commenced  in  the  Probate  Divi- 
sion by  J.  A.  S.  against  E.  S.  to  set  aside  the  wills 


of  the  testator  on  the  ground  of  want  of  testamen- 
tary capacity  and  undue  influence.  E.  S.  applied 
for  liberty  to  inspect  the  above-mentioned  petition 
and  documents  filed  therewith. 

Held,  that,  under  the  ctrcumstanoes,  such  liberty 
ought  not  to  be  given. 

The  practice  as  to  the  inspection  of  documents 
filed  in  Lunacy  considered. — 8trachan,  Be,  unr. 
369. 

2.  Practice — Exercise  on  behalf  of  a  person  lawfully 
detained  as  a  lunatic,  of  a  power  of  appointing  ws 
trustees—  Vesting  of  right  to  call  for  a  transfer  of 
stock—Lunacy  Act,  1890,  ss.  116,  128,  129.— S.,  a 
person  lawfully  detained  as  a  lunatic,  had  vested  in 
her  a  power  to  appoint  new  trustees  of  a  settlement 
all  the  trustees  whereof  were  dead.  By  an  order 
made  by  the  judge  in  Lunacy,  A.  was  appointed  to 
exercise  such  power  on  behalf  of  the  lunatic  by 
appointing  certain  persons  named  in  the  order, 
and  by  the  same  order  it  was  declared  that,  opon 
the  appointment  of  such  new  trustees,  they  abxwld 
be,  and  they  were  thereby,  appointed  to  call  for  i 
transfer  of  certain  Government  stock  standing  in 
the  names  of  the  deceased  trustees. 

Held,  that  the  judge  in  Lunacy  had  jurisdiction, 
under  the  Lunacy  Act,  1890,  to  make  such  in 
order. 

In  re  Bowmer,  7  W.  R  313,  3  De  G.  &  J.  658, 
discussed  and  followed. 

Observations  as  to  the  future  practice  under  roth 
orders. — Shortridge,  Be,  c.A.  257. 

3.  Practice—Jurisdiction— Settled  land—L**a& 
tenant  for  life — Bill  in  Parliament— Costs  of  opposi- 
tion— Payment  out  of  corpus  of  settled  prqUif- 
SetUed  Land  Act,  1882  (45  &  46  Vict,  c  38),  «.& 
62— Judicature  Act,  1873  (36  &  37  Vict  c.  66), «.  *1. 
— The  Lords  Justices  sitting  in  lunacy  have  jaw- 
diction  to  order  the  costs,  charges,  and  expem 
incurred  in  relation  to  an  unsuccessful  opposition 
to  a  Bill  in  Parliament,  affecting  the  estate  of  a 
lunatic  tenant  for  life  of  settled  land,  to  be  paid  oat 
of  the  corpus  of  the  property  subject  to  the  settle- 
ment.— Blake,  Be,  LUH". 

4.  Practice — Mental  infirmity — Bank  of  Bnekni 
Stock— Dividends — Beceiver — Lunacy  Act*  1890  (53 
&  54  Vict.  c.  5),  ss.  108,  116,  146,  333— Lunacy  At 
1891  (54&5S  Vict.c.  6o),s.  67(4)—LunacyBiae*,m, 
r.  56. — The  judge  or  Master  in  Lunacy  has  jurisdic- 
tion under  section  116  of  the  Lunacy  Act,  1890,  to 
m*ke  an  order  appointing  a  receiver  of  dividend! 
on  stock  standing  in  Bank  of  England  in  the  nes* 
of  a  person  who  is  "through  mental  infirmity 
arising  from  disease  or  age,  incapable  of  i 
his  affairs " ;  and  the  Bank  may,  under 
133, 146,  safely  act  on  such  order. 

But  it  is  the  more  usual  course  for  the  judge « 
Master  in  Lunacy  in  such  oases,  instead  of  ap- 
pointing a  receiver  of  dividends,  to  order  the  stoat 
to  be  brought  into  court :  the  title  of  such  order 
should  follow  Form  1  (?)  Schedule  to  the  Boles  ■ 
Lunacy,  1892.—  Browne,  Be,  luic.  175. 

5.  Practice — Transmission  of  record  to  Ireland^ 
percentage  on  clear  annual  income — Payment  i*  In- 
land— Remittance  to  England  of  sum  for  mainte**** 
—Lunacy  Regulation  (Ireland)  Act,  1871  (34  fi*  «• 
22),  00.  109,  114,  116— Lunacy  Act,  1890  (53  Ffctc: 
5),  00. 107, 148, 149— Lunacy  Act,  1891  (54*  55  R* 
c.  65),  0.  27  (2)  (3)— Bales  in  Lunacy  1892,  r-  1*- 
Where  a  transcript  of  the  record  of  an  inqawfr* 
has  been  transmitted  from  England  to  Ireland,  asd 
percentage  has  been  paid  in  Ireland  upon  the  cbar 
annual  income  of  the  lunatic,  no  further  peroesiag* 
is  payable  in  England  upon  a  sum  ordered  by  tse 
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Lord  Chancellor  of  Ireland  to  be  remitted  to  Eng- 
land for  the  maintenance  of  the  lunatic. 

So  held  by  Lord  Halsbury  and  Lindley,  L.J. ; 
A.  L.  Smith.,  L.J.,  dissenting.— Grehan,  Re,  lun. 
433. 

Sea  also  Practice,  27 ;  Probate,  2. 

MAINTENANCE  :— 

Action  of  libel — Defamation  of  two  persona — Action 
brought  by  one  maintained  by  other — Common  interest, 
—The  plaintiffs  published  in  a  newspaper  an  article 
condemning  as  worthless  certain  eleotropathio  belts 
of  which  the  defendant  was  maker  and  vendor. 
The  defendant  employed  T.  to  write  a  favourable 
report  of  the  belts.  The  plaintiffs  then  published 
another  article,  in  which  they  reflected  seriously  on 
the  character  and  conduct  of  T.  in  connection  with 
the  report,  and  on  the  conduct  of  the  defendant  as 
vendor  of  the  belts.  An  action  of  libel  in  respect 
of  this  article  was  brought  against  the  plaintiffs  by 
T.  at  the  instigation  of  the  defendant,  who  under- 
took to  nay  the  expenses.  This  action  was  dis- 
missed with  costs.  The  plaintiff*  brought  an  action 
of  maintenance  against  the  defendant  to  recover 
the  costs  which  they  had  been  unable  to  obtain 
fromT. 

Held,  that  the  defendant  had  no  common  interest 
with  T.  in  the  action  for  libel,  and  was,  therefore, 
liable  in  the  action  for  maintenance. — Alabaster  v. 
Harness,  c.A.  196. 

MALICE  :— 

Judge — Privilege — Act  done  maliciously  injudicial 
office — Immunity, — No  action  lies  against  a  judge 
of  a  Court  of  Record  for  an  act  done  oy  him  in  his 
judicial  capacity,  even  though  he  does  the  act 
maliciously  and  for  the  purpose  of  gratifying 
private  spleen. — Anderson  v.  Gorrie,  O.A. 

See  also  Master  and  Servant,  6. 
MANDAMUS.— See  Local  Government,  5,  14. 
MARGARINE.— See  Adulteration,  3,  4. 

MARRIED  WOMAN  :— 

1.  Contract  before  marriage — Personal  liability — 
Judgment — Order  14.— Judgment  can  be  entered 
against  a  married  woman  personally  in  respect  of  a 
liability  upon  a  contract  made  by  her  before  mar- 
riage, such  liability  not  being  taken  away  by  the 
Married  Women's  Property  Act,  1882. — Robinson  v. 
Lynes,  Q.B.D.  62. 

2.  Husband  and  wife — Gifts  of  jewels  during  mar- 
riage— Claim  by  husband — Paraphernalia — Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  s. 
17. — A  husband  possessed  of  considerable  wealth 
gave  to  his  wife  jewels  at  Christmas  time,  on  her 
birthdays,  and  at  other  times  as  "  piece-offerings," 
they  remained  in  her  possession  except  when  they 
were  deposited  at  the  bank  for  safe  custody,  and 
then  in  her  name,  and  the  cases  were  marked  with 
her  initials,  and  the  husband  never  asserted  any 
claim  to  them  until  a  petition  for  divorce  was  pre- 
sented, when  he  claimed  them. 

The  court  confirmed  the  registrar's  finding  on  the 
evidence,  that  as  a  fact  the  jewels  were  given 
absolutely  to  the  wife. 

Semble,  the  Married  Women's  Property  Act,  1882, 
does  not  affect  the  law  as  to  paraphernalia. — 
Tusker  v.  Tasker,  P.D.  &  AD.D.  255. 

3.  Husband  and  wifr — Separationagreement — Wife's 

power    to  sue — Intervention  of  trustee — Adultery   of, 

wife — Public    policy — Covenant    against    molestation 

and    annoyance — Married    Women's    Property    Act, 

- 1882  (46  &  ±6  Vict.  c.  75),  s.  1,  sub  section  2.— In  a 


separation  deed  a  covenant,  by  which  the  husband 
undertakes  to  pay  an  annuity  to  the  wife  without 
restricting  her  right  by  a  dum  casta  clause,  is  good 
and  not  against  public  policy,  although  the  wife 
afterwards  commits  adultery,  and  although  the 
deed  is  made  without  the  intervention  of  a 
trustee. 

A  married,  woman  is  not  debarred  from  suing 
under  section  1,  sub-section  2,  of  the  Marriea 
Women's  Property  Act  of  1882  on  a  contract  not 
made  in  respect  of  her  separate  estate. 

In  a  separation  deed  the  word  "annoy"  in  a 
covenant  not  to  molest,  annoy,  or  interfere  with 
the  husband  does  not  extend  the  meaning  of  the 
covenant  so  as  to  cover  the  adultery  of  the  wife. — 
Sweet  v.  Sweet,  Q.B.D.  303. 

4.  Release  of  reversionary  interest — Election. — A 
covenant,  by  a  woman  married  in  1873,  to  release  a 
reversionary  life  interest  under  her  marriage  settle- 
ment is  not  binding  even  when  contained  in  a 
separation  deed;  and  the  receipt  by  her  of  an 
annuity  under  the  separation  deed  for  a  number  of 
years  does  not  raise  any  case  of  election. 

Oreenhill  v.  North  British  and  Mercantile  Insur- 
ance Co.,  42  W.  R.  91,  [1893]  3  Ch.  474,  discussed.— 
Harle  v.  Jarman,  GH.D.,  NORTH,  J.,  618. 

5.  Separate  estate— Gift  for  life  with  power  of 
appointment  by  will,  and  in  default  of  Jier  executors, 
administrators,  or  assigns — Release  of  power — Mar- 
ried Women's  Property  Act,  1882  (45  <fc  46  Vict.  c. 
75). — Where  property  is  held  on  trust  for  a  woman 
married  since  the  Married  Women's  Property  Act, 
1882,  for  life  for  her  separate  use,  and  in  default 
of  the  exercise  by  her  of  a  general  power  of 
appointment  by  will,  then  for  her  executors, 
administrators,  or  assigns,  the  married  woman,  on 
releasing  the  power  of  appointment.,  becomes 
entitled  absolutely  to  the  property.  —Davenport,  Re, 
Turner  v.  King,  CH.D.  KBKBWiCH,  jr.,  217. 

6.  Separate  estate  —  Restraint  on  anticipation  — 
Ante-nuptial  debt — Receiver — Equitable  execution — 
Married  Women's  Property  Act,  1882  (45  &  46  Vict. 
c.  75. — Where  a  woman  married  after  the  1st  of 
January,  1883,  is  entitled  to  separate  estate  with  a 
restraint  on  anticipation,  under  a  settlement  not 
being  a  settlement  of  her  own  property  made  by 
herself,  an  ante-nuptial  creditor  who  has  obtained 
judgment  against  her  in  the  form  settled  in  Scott  v. 
Morley,  20  Q.  B.  D.  120,  after  her  marriage,  can- 
not enforce  such  judgment  by  the  appointment  of 
a  receiver  over  the  separate  estate  so  restrained 
from  anticipation  or  the  income  thereof. — Molony  v. 
Harney,  Q.B.D.  (Ir.) 

7.  Separate  estate — Restraint  on  anticipation  — 
Appeal  by  married  woman  defendant — Costs — Married 
Women's  Property  Act,  1893  (56  &  57  Vict.  c.  63),  s. 
2.— The  words  "  action  or  proceeding  instituted," 
in  section  2  of  the  Married  Women's  Property  Act, 
1893,  which  gives  the  court  power  to  order  the 
payment  of  costs  out  of  property  of  a  married 
woman  which  is  subject  to  a  restraint  on  anti- 
cipation, mean  some  J  action  or  proceeding  in 
the  nature  of  an  action  instituted  Dy  a  married 
woman  as  plaintiff,  and  do  not  include  any  motion 
made  or  seeps  taken  by  a  married  woman  in  an 
action  in  which  she  is  defendant. 

Where,  therefore,  since  the  Act,  an  appeal  by  a 
married  woman,  defendant  in  an  action,  had  been 
dismissed  with  costs, 

Held,  that  the  court  had  no  jurisdiction  to  order 
payment  of  these  costs  out  of  property  Jof  the 
married  woman  which  was  subject  to  a  restraint  on 
anticipation. — Hood  Barrs  v.  Cathcart,  C.A. 
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8.  Separate  estate— Restraint  on  anticipation — 
Arrears  of  income — Judgment  creditors — Application 
for  appointment  of  receiver — Equitable  execution — 
Married  Women's  Property  Act,  1882  (45  &  46  Vict, 
c  75),  s.  19. — A  married  woman  was  entitled  as 
tenant  for  life  to  the  inoome  of  real  estate,  with 
restraint  on  anticipation;  and  on  the  29th  of 
September,  1894,  certain  rent  became  due  to  her. 
Creditors  who  had  obtained  judgment  against  the 
married  woman  on  the  1st  of  October  took  out  a 
summons  on  the  following  day  asking  for  the 
appointment  of  a  receiver  of  the  rent  by  way  of 
equitable  execution.  The  rent  had  not  come  to 
the  hands  of  the  married  woman,  being  either  in 
the  possession  of  her  trustees,  or  remaining  unpaid 

ST  the  tenants  of  the  property.  On  the  1st  of 
ovember  the  summons  came  before  the  Divisional 
Court  (Wright  and  Collins,  JJ.),  who  decided  that 
the  restraint  on  anticipation  attached  to  the  over- 
due rent,  and,  therefore,  refused  to  appoint  a 
receiver. 

The  judgment  creditors  appealed. 

Held,  that  the  judgment  creditors  were  not 
entitled  to  equitable  execution  over  rents  of  pro- 
perty of  which  the  married  woman  was  tenant  for 
life  without  power  of  anticipation,  even  though 
suoh  rents  were  due  and  payable  to  her  before  the 
date  of  the  judgment  sought  to  be  enforced. 

Hood  Barrs  v.  Cathcart,  [1894]  2  Q.  B.  559,  567, 
and  Hood  Barrs  v.  Cathcart,  App.,  July  23,  1894, 
unreported,  considered  and  applied. — PUlers  v. 
Edwards,  C.A. 

9.  Separate  estate — Restraint  on  anticipation — Costs 
of  action— Married  Women's  Property  Act,  1893  (56 
&  57  Vict.  c.  63),  e.  2.— Section  2  of  the  Married 
Women's  Property  Aot,  1893,  applies  to  an  action 
commenced  prior  to,  and  pending  at,  the  5th  of 
December,  1893,  the  date  of  the  passing  of  that 
statute.— Godfrey,  Re,  Thome-George  v.  Godfrey, 
C.A.,  244. 

10.  Separate  estate  —  Restraint  on  anticipation — 
Counter-claim — "  Action  or  proceeding  instituted  " — 
Costs  of  the  opposite  party — Married  Women's  Pro- 
perty Act,  1893  (56  &  57  Vict.  c.  63),  s.  2.— The 

SlamtifF  had  obtained  a  judgment  against  the 
efendant,  a  married  woman  having  separate  pro- 
perty subject  to  a  restraint  on  anticipation.  This 
Judgment  was  affirmed  by  the  Court  of  Appeal, 
>ut  the  defendant  was  given  leave  to  prosecute  a 
counter-claim  against  the  plaintiff.  Various  inter- 
locutory proceedings  in  the  counter-claim  were 
then  taken  by  the  defendant,  which  were  dismissed, 
.  with  costs  to  be  taxed  and  paid  by  her.  In  some 
of  these  orders  the  judge  merely  directed  the 
defendant  to  pay  the  costs  incurred ;  in  others  she 
was  expressly  ordered  to  pay  the  costs  notwith- 
standing any  restraint  on  anticipation.  Subse- 
quently a  judge  at  chambers  made  an  order  by 
which  he  appointed  a  receiver  to  take  over  the 
rents  and  profits  accruing  from  a  certain  part  of 
the  defendant's  estate,  and  directed  that,  "not- 
withstanding any  restriction  against  anticipation, 
.  .  .  such  sums  to  be  paid,  in  or  towards  satis- 
faction of  what  shall  for  the  time  being  be  due  in 
respect  of  the  "  various  orders  in  question. 

Meld,  on  appeal,  that  the  counter-claim  was  "an 
action  or  proceeding "  within  section  2  of  the 
Married  Women's  Property  Aot,  1893,  and  that 
that  section,  by  the  words,  "the  court  before 
which  such  action  or  proceeding  is  pending  shall 
have  jurisdiction  by  judgment  or  order  frcm  time 
to  time  to  order  payment  of  the  costs  of  the 
opposite  party,"  gave  the  judge  the  power  to  make 
the  order  appealed  from,  although  it  included,  and  I 
thus  varied,  those  orders  which  did  not  expressly  \ 


direct  that  the  costs  were  to  be  paid,  notwith- 
standing any  restriction  on  anticipation,  by  tat 
defendant— Hood  Barrs  v.  Cathcart,  q.bj>.  560. 

11.  Separate  estate  —  Restraint  on  anticipation  — 
Judgment — Executor — Arrears  of  income  accrued  dee 
before  judgment. — A  judgment  obtained  against  a 
married  woman  possessed  of  separate  estate,  bat 
restrained  from  anticipation,  cannot  be  enforced 
by  any  kind  of  process  against  arrears  of  income 
due  to  her  in  respect  of  such  estate,  even  though 
they  accrued  due  before  the  date  of  the  judgment 
— Loftus  v.  Heriot,  O.A. 

12.  Separate  estate  —  Restraint  on  anticipation  - 
Judgment  for  costs  against  married  woman— Equit- 
able execution — Receiver — Married  Women's  Property 
Act,  1882  (45  &  46  Vict,  c  75),  ss.  1  (2),  19- 
Married  Women's  Property  Act,  1893  (56  &  57  Yid. 
c.  63),  s.  2.— On  the  31st  of  October,  1893,  an  actios 
brought  by  a  married  woman  having  separate 
estate  with  a  restraint  on  anticipation  was  dis- 
missed, with  costs  to  be  payable  out  of  her  septate 
estate  not  restrained  from  anticipation.  A  gale  oi 
an  annuity  to  which  the  plaintiff  was  entitled, 
subject  to  a  restraint  on  anticipation,  fell  due  on 
the  1st  of  May,  1894.  The  defendant,  on  the  and 
1st  of  May,  1894,  applied  for,  and  obtained  from  i 
judge  in  chambers,  an  order  appointing  a  reosbsi 
by  way  of  equitable  execution  over  this  gale. 

Held,  by  the  Court  of  Appeal,  that  the  jodge 
had  no  jurisdiction  to  make  suoh  order,  and  that  it 
should  be  set  aside. 

Section  2  of  the  Married  Women's  Property  Act, 
1893,  does  not  give  the  court  power  to  alter  or 
vary  an  order  for  payment  of  coats  made  before 
that  Act  came  into  operation,  or  to  make  a  new 
order  for  payment  of  the  same  costs. — Lowrs  v. 
Derham,  C.A.  (Ir.) 

13.  Separate  estate— Restraint  on  anticipate*— 
Orders  for  payment  of  costs — Sequestration — Amsn 
of  rent  due  after  date  of  orders — Married  Wmsu'i 
Property  Act,  1882  (45  £  46  Vict.  c.  75),  *.  1— Mar- 
ried  Women's  Property  Act%  1893  (56  <fe  57  Vid.  c 
63),  ss.  1,  2.— In  1893,  prior  to  the  Harried 
Women's  Property  Aot,  1893,  orders  for  the  paj- 
ment  of  costs  were  made  against  a  married  wooes, 
tenant  for  life  of  real  estate,  subject  to  a  restrain* 
on  anticipation,  execution  being  limited  to  bar 
separate  property  not  subject  to  the  restraint  0* 
the  15th  of  January,  1894,  a  writ  of  sequettnnos, 
with  the  same  proviso  as  to  restraint,  to  eofon* 
payment  of  the  oosts  was  issued  against  such  esps- 
rate  estate.  On  application  for  a  second  writ  d 
sequestration,  or  for  a  receiver  of  the  rents  of  tat 
separate  estate  in  arrear  on  the  25th  of  Muck 
1894, 

Held,  that  judgment  could  not  be  enforce* 
against  the  arrears  of  rent,  and  that  section  t  d 
the  Married  Woman's  Property  Aot,  1893,  did  ** 
give  the  oourt  jurisdiction  to  alter  an  order  far 
payment  of  oosts  made  before  that  Aot  came  isle 
operation,  or  to  make  a  new  order  therefor.— Bsd 
Barrs  v.  Cathcart,  Lumley,  Re,  C.A. 

14.  WiU—WiUs  Act,  1837  (1  Viet,  c  26),  i.  J*- 
Married  Women's  Property  Act,  1893  (56  <*  57  Fit 
c.  63),  s.  3  —Section  3  of  the  Married  Woneri 
Property  Act,  1893.  applies  to  every  will  of  am*» 
ried  woman  who  dies  after  the  <vm»i^g  into  opste- 
tion  of  the  Act. 

Held,  therefore,  that  the  will  of  a  merrisi 
woman  dying  after  the  Married  Women's  Property 
Aot,  1893,  made  during  coverture  and  before  ft* 
Act,  and  not  re-executed  or  republished  after  ft* 
death  of  her  husband,  passed  all  the  estate,  wheti* 
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separate  or  other,   of   the  testatrix.— Wylie,  Re, 
Wylie  v.  Moffat,  OH.D.  BOMBS,  J.,  475. 

See  also  Administration,  8;  Bankruptcy,  16, 
27,38;  Truster,  1. 

MAR8HALLING.  —  See   Administration,    1,    2 ; 
Banker,  1 ;  Will,  29. 

MASTER  and  SERVANT  :— 

1.  Damages — Remoteness — Warranty  by  contractor 
to  employer— Breach  of  warranty— Negligence  of 
employer — Injury  to  workman  of  employer — Liability 
of  contractor  for  injury  to  workman.  —The  plaintiffs 
undertook  to  discharge  cargo  from  the  defendant's 
ship,  and  the  defendant  undertook  to  supply  them 
with  all  necessary  cranes  and  chains.  The  defend- 
ant supplied  a  chain  so  defective  that  whilst  it  was 
being  used  it  broke,  and  thereby  a  workman  of 
the  plaintiffs'  was  injured.  The  injured  workman 
thereupon  brought  an  action  against  the  plaintiffs, 
which  they  settled  by  paying  the  workman  £125. 
It  was  admitted  that  the  defendant  was  guilty  of  a 
breach  of  warranty  to  the  plaintiffs  in  supplying  a 
defective  chain ;  that  the  plaintiffs  were  guilty  of 
negligence  inasmuch  as  they  might,  by  reasonable 
care,  have  discovered  the  defect,  and  so  have 
avoided  the  accident,  and  that  they  were,  therefore, 
under  a  legal  liability  to  their  workman,  and  it 
was  admitted  that  the  payment  to  the  workman 
was  a  reasonable  one. 

Held,  tnat  the  injury  to  the  plaintiffs'  workman 
was  a  natural  consequence  of  the  breach  of  war- 
ranty by  the  defendant,  and  that  the  defendant 
was,  therefore,  liable  to  pay  to  the  plaintiffs  the  sum 
which  the  plaintiff*  had  paid  to  their  workman, 
notwithstanding  that  the  plaintiffs'  own  negligence 
was  the  immediate  cause  of  the  accident. — Mowbray 
v.  Merryweather,  Q.B.D.  528. 

2.  Partnership — Servant  employed  by  partnership 
-  —Dissolution  of  partnership — Wrongful  dismissed — 
Damages. — The  defendants,  a  partnership  consisting 
of  four  members,  agreed  to  employ  the  plaintiff  as 
a  manager  for  a  certain  period.  Before  the  expira- 
tion of  the  period  two  of  the  partners  retired,  and 
the  business  was  transferred  to  and  carried  on  by 
the  other  two.  The  continuing  partners  were 
willing  to  employ  the  plaintiff  on  the  same  terms 
as  before  for  the  rest  of  the  period,  but  the  plaintiff 
declined  to  serve  them,  and  brought  an  action  for 
wrongful  dismissal. 

Held  (per  Lopes  and  Rigby,  L.JJ. ;  Lord  Esher, 
M.R.,  dissenting),  that  the  dissolution  of  the 
partnership  operated  as  a  wrongful  dismissal  of 
the  plaintiff,  but  that  he  was  only  entitled  to 
nominal  damages.  —Brace  v.  Colder,  o.A. 

3.  Right  of  servant  to  delegate  duty — Necessity — 
Opportunity  of  communicating  with  master— Liability 
for  negligence  of  volunteer — Agent  of  necessity. — An 
omnibus  belonging  to  the  defendants  was  being 
driven  by  a  driver  in  their  employment.  A  police 
inspector,  noticing  that  the  driver  was  drunk, 
ordered  him  to  discontinue  driving.  The  omnibus 
was  then  a  quarter  of  a  mile  from  the  defendants' 
yard.  A  person,  who  happened  to  be  standing  by, 
at  the  request  of  the  driver,  and  with  the  acquies- 
cence of  the  conductor,  drove  the  omnibus  home. 
While  doing  so  that  person  negligently  drove  over 
the  plaintiff  and  caused  him  injuries,  in  respect  of 
which  he  sued  the  defendants. 

Held,  that,  inasmuch  as  there  was  an  opportu- 
nity of  communicating  with  the  owners,  it  was  not 
necessary  for  the  driver  to  delegate  his  duty,  and, 
therefore,  the  defendants  were  not  liable. 

Decision  of  the  Queen's  Bench  Division,  43  W.  R. 
400,  reversed. — Qwilliam  v.  Twist  %  O.A.,  566. 


4.  Scope  of  authority — Assault  committed  by  ser- 
vant in  course  of  employment — Conviction  of  servant 
—Liability  of  master— 24  &  25  Vict.  c.  100,  s.  45.— 
The  defendant,  the  proprietor  of  a  furniture  busi- 
ness, appointed  an  agent  to  be  the  manager  of  a 
local  branch  of  his  business.  The  agent,  whilst 
engaged  in  removing  from  the  plaintiff's  house 
some  furniture  which  he  had  let  under  a  hire-and- 

gurchase  agreement  to  a  person  who  had  been  a 
>dger  there,  committed  an  assault  on  the  plaintiff, 
who  was  trying  to  resist  the  removal.  For  this 
assault  the  agent  was  oonvicted  and  fined.  The 
plaintiff  then  brought  an  action  against  the  de- 
fendant to  recover  damages  for  the  assault. 

Held,  first,  that  the  jury  were  justified  in  finding 
that  the  agent  was  acting  within  the  scope  of  his 
authority;  secondly,  that  the  conviction  of  the 
agent  did  not,  by  virtue  of  24  &  25  Vict.  c.  100,  s. 
43,  operate  so  as  to  release  the  defendant  from 
liability  to  pay  damages. — Dyer  v.  Munday,  C.A., 
440. 

5.  Shop  assistant — "  Young  person19  employed  in 
shop — Neglect  of  employer  to  exhibit  notice  as  to  pro- 
visions of  Act  and  number  of  working  hours — Lia- 
bility of  employer  to  penalties — Shop  Hours  Act, 
1892  (55  &  56  Vict.  c.  62),  ss.  3,  4,  5.— An  employer 
who  neglects  to  exhibit  in  his  shop  the  notices  as 
to  the  provisions  of  the  Act  required  by  section  4 
of  the  Shop  Hours  Act,  1892,  which  imposes  no 
penalty  for  such  neglect,  does  not  thereby  render 
himself  liable  to  the  penalties  imposed  by  section  5 
for  employing  a  young  person  in  his  shop  "  con- 
trary to  the  provisions  of  the  Act." — Hammond  v. 
Pulsford,  Q.B.D.,  236. 

6.  Trade  union — Procuring  dismissal  of  servant — 
Intention  to  injure — Malice — Inducing  third  person 
not  to  contract  with  plaintiff  —  Delegate  of  trade 
union — Liability  of  members  of  union  for  act  of 
delegate. — Au  action  lies  for  maliciously,  and  with 
intent  to  injure  the  plaintiff,  inducing  the  plaintiff's 
employers  to  dismiss  him  from  their  service,  even 
though  such  dismissal  does  not  involve  a  breach  of 
contract. 

An  action  lies  for  maliciously,  and  with  intent  to 
,  injure  the  plaintiff,  inducing  a  third  person  not  to 
enter  into  a  contract  with  the  plaintiff. 

A  delegate  of  a  trade  union  is  not  the  servant  or 
agent  of  the  members  of  the  union  so  as  to  render 
.  them  liable  for  wrongful  acts  done  by  him. — Flood 
v.  Jackson,  O.A.,  453. 

See  also  Contract,  6,  7 ;  Libel,  6 ;  Railway, 
12. 

MAYOR'S  COURT  :— 

Judgment  debt  under  £20 — Judgment  summons — 
Debtor  not  resident  or  trading  in  city — Mayor's  Court 
Act,  1857  (21  <fc  22  Vict.  c.  clvii.),  s.  36— Debtors 
Act,  1869,  s.  5. — The  jurisdiction  given  by  section 
36  of  the  Mayor's  Court  Act,  1857,  to  the  Mayor's 
Court,  where  a  judgment  debt  is  under  £20,  to 
issue  and.  serve  a  judgment  summons  upon  a 
debtor  residing  out  of  and  not  carrying  on  business 
in  the  City  of  London,  is  not  affected  by  section  5 
of  the  Debtors  Act,  IS69. —Schuller  v.  Wood,  Q.B.D. 

See  also  Practice,  49. 

MERGER :— See  Bankruptcy,  30 ;  Mortgage,  8. 

METROPOLIS  MANAGEMENT  :— ' 

1.  Building — Erection  of  buildings  of  excessive 
height — Continuation  of  building — Penalties  for  a 
continuing  offence — Complaint  within  six  months — 
Metropolis  Management  Amendment  Act,  1862  (25  & 
26  Vict.  c.  102),  ss.  85,  107 — Summary  Convictions 
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Act,  1848  (11  &  12  Vict.  c.  43),  «.  11.— The  builders 
of  a  house  having  been  convicted  in  October,  1893, 
for  the  offence  of  "  erecting  "  a  building  of  excessive 
height  under  section  85  of  the  Metropolis  Manage- 
ment Act,  1862,  (the  owner  knowing  that  the 
offence  was  being  committed),  and  the  builders 
having  completed  and  handed  over  the  house  to 
the  owner  on  the  8th  of  February,  1893,  the  London 
Council  more  than  six  months  after  the  completion 
of  the  building  sought  to  recover  penalties  from  the 
owner  under  section  85  for  that  he,  "  having  on  the 
3l8t  day  of  December,  1893,  and  on  each  of  the 
'  then  succeeding  days  up  to  and  including  the  7th 
day  of  March,  1894,  .  .  .  committed  an  offence 
.  .  .  by  erecting  a  building "  of  excessive 
height,  "  unlawfully  did  continue  the  said  offence 
.  .  .  by  continuing  the  said  building,  .  .  • 
and  by  permitting  and  suffering  the  said  building 
to  continue  erected." 

Held,  that  the  penalties  were  recoverable  from 
the  owner,  as  the  permitting  such  building  to  con- 
tinue was  a  continuing  offence  within  section  85 
and  the  complaint  of  the  county  council  had  been 
made  within  six  months  next  after  the  commission 
of  such  offence,  within  the  meaning  of  section  107 
of  the  same  Act. — London  County  Council  v.  Worttey 
Q.B.D.  11. 

2.  Building — General  line  of  buildings — "Build- 
ing, structure,  or  erection" — Wall  and  advertisement 
hoarding — Appeal  from  architect's  certificate — Issue 
of  summons — Metropolis  Local  Management  Act,  1862 
(25  &  26  Vict.  c.  102),  s.  75.—  The  appellants  were 
the  owners  of  a  house  the  f  on  court  of  which  had 
for  many  years  been  bounded  by  a  dwarf  wall 
between  2  and  3  feet  high,  with  an  iron  railing 
upon  it  5  feet  6  inches  high.  Upon  this  wall  the 
appellants  erected  a  hoarding  for  advertisements, 
which  was  removed  in  consequence  of  a  notice  from 
the  London  County  Council.  The  appellants  then 
replaced  the  old  wall  by  a  new  wall  11  feet  high 
and^H  inches,  thick,  to  act  as  a  screen  for  adver- 
tisements. A  summons  was  taken  out  bv  the 
London  County  Council  charging  the  appellants 
with  having  erected  a  structure  beyond  the  general 
line  of  buildings,  contrary  to  section  75  of  the 
Metropolis  Local  Management  Act,  1862.  The 
summons  was  taken  out  before  the  superintending 
architect  had  given  his  decision  as  to  the  general 
building  line,  and  was  heard  by  the  magistrate 
while  that  decision  was  still  under  appeal.  The 
magistrate  ordered  the  demolition  of  the  wall. 

Held,  that  the  magistrate  had  jurisdiction  to 
deal  with  the  summons,  and  that  the  appellants' 
new  wall  was  a  "  building,  structure,  or  erection  " 
within  section  75  of  the  Act. — Lavy  v.  London 
County  Council,  C.A.  677. 

3.  Buildings — Land  laid  out  as  a  street  for  foot 
traffic — Metropolis  Management  and  Buildings  Acts 
(Amendment)  Act,  1882  (44  &  45  Vict.  c.  14),  ss.  7, 
8. — The  respondent  commenced  to  erect  on  land 
previously  vacant  two  blocks  of  building,  which 
were  designed  for  artizans'  dwellings.  They  were 
to  contain  forty  separate  tenements  or  sets  of 
rooms,  sufficient  to  accommodate  150  persons. 
Between  the  buildings  there  was  a  spaoe  or  passage, 
which  was  made  for  the  convenience  of,  and  as  a 
means  of  access  for,  those  living  in  the  buildings. 
The  spaoe  was  shut  off  from  the  street  by  means  of 
gates.  All  the  tenements  had  separate  access  to  it 
those  on  the  ground  floor  by  separate  doors  into  it, 
and  those  above  by  means  of  a  common  staircase 
and  balcony. 

Held,  that  the  magistrate  could  properly  hold 
that  the  spaoe  was  not  a  "road,  passage,  or  way 
laid  out  as  a  street  for  foot  traffic  "  within  the  mean- 


ing of  the  Metropolis  Management  and  BufldingB 
Act  (Amendment)  Act,  1882,  ss.  7,  8.— London 
County  Council  v.  Davis%  Q.B.D.  574. 

4.  Building—  Wooden  structure  or  erection  of  a 
movable  or  temporary  character—Wooden  building 
erected  for  the  purpose  of  exhibition  and  sale— Metro- 
polis Management  and  Building  Acts  Amendment  Ad, 
1882  (45  Vict.  c.  14),  s.  13.— A  building  constructed 
of  wood  and  corrugated  iron,  and  capable  of  being 
easily  moved,  was  placed  by  a  firm  whose  businesi 
it  was  to  manufacture  such  building  upon  a  piece 
of  land  adjoining  their  manufactory  within  the 
metropolis.  It  was  placed  there  for  the  purpose  of 
exhibition,  with  a  view  to  its  being  purchased  and 
removed  by  the  purchaser. 

Held,  that,  as  the  building  was  not  intended  for 
use  on  the  spot  where  it  was  placed,  but  wasplaoed 
there  for  sale  as  a  part  of  a  tradesman's  wares,  it 
was  not  an  erection  of  a  movable  or  temporary 
character  within  section  13  of  45  Vict.  o.  14.  and 
no  lioenoe  from  the  London  County  Council  was 
required  for  its  erection.— London  County  CouncUr. 
Humphreys,  Q.B.D.  13. 

5.  Churchyard— Purchase-money  of— Application 
of  purcha&e-moneu  —  Purchase  and  repair  of  a 
vicarage-house.— Funds  representing  the  purchase- 
money  of  a  ohurohyard  taken  for  metropolitan 
street  improvements,  may  be  applied  in  the  pur- 
chase and  repairs  of  a  house  for  a  vicarage. — £*»"«* 
Botolph,  Aldgate  (Vicar  of),  Be,  CH.D.,  tfORTH,  J. 

6.  Land  taken  compulsorily  by  vestry— Compensa- 
tion assessed  by  a  jury— Costs  of  landowner— Mtchad 
Angelo  Taylors  Act  (57  Geo.  3,  c.  xxix.)— Metropolis 
Management  Act,  1862  (25  &  26  Vict.  c.  102),  *.  73. 
Where  a  vestry  of  a  metropolitan  parish  acquire) 
land  compulsorily  under  Michael  Angelo  Taylor*! 
Act  for  the  purpose  of  widening  a  street,  andtfae 
compensation  to  oe  paid  by  the  vestry  to  the  owner 
of  the  land  is  assessed  by  a  jury,  there  is  no  power 
to  order  the  vestry  to  pay  to  the  landowner  fail 
costs  of  the  proceedings.— Beg.  v.  London  Justices 
(No  2),  Q.B.D.  590. 

7.  Local  Government—"  Owner"— ■"  Occupier"-- 
Intermediate  tenant— "  The  person  •  .  .  reowctaf 
the  rack-rent" —" Agent  or  trustee"— "  Bemeficmt 
Owner"— Liability  for  paving  —  Metropolis  Loci 
Management  Act,  1855  (18  &  19  Vict.  c.  120).  ss.  105. 
250.— Where  a  lessee  sub-lets  the  premises  at  tkj 
same  rent  as  he  was  liable  for  to  his  landlord, 
though  collecting  the  rent  from  the  sub-lessee 
it  over  to  his  own  landlord,  and  derives  no  bi 
or  profit  therefrom  for  himself,  he  is  not  liable  to 
contribute  as  •*  owner"  to  the  expense  of  paving 
the  street  by  the  district  board.— Watford  ▼.  H*fh- 
ney  Board  of  Works,  Q.B.D.  110. 

8.  Footway  —  Expenses — Apportionment  —•  to* 
extra  commercium  —  Owner  under  Metrapmis 
Management  Act,  1855  (18  &  19  VieL  c.  12),  «.  25*- 
Metropolis  Open  Spaces  Act,  1877  (40  A  41  Ftrf.  f- 
35),  s.  I— Metropolis  Management  Amendment  Act 
1890  (53  &  54  Vict.  c.  54),  s.  1.— A  local  authority 
had  acquired  under  the  Metropolis  Open  Specei 
Act,  1877,  for  the  purpose  of  a  Dublic  garden,  tie 
residue  of  the  lease  of  a  piece  of  land  subject  to  «■* 
covenants  of  the  lease. 

Held,   that    the   local   authority    wei 
within  the  meaning  of  the  Metropolis 
ment  Acts  of  1855  and  1890,  and  liable  to 
tribute  towards  the  expense  of  nagging  tiie  foot- 
ways on  which  the   land    abutted. — St*    Mary** 
Islington,  Vestry,  v.  Cobbett,  Q.B.D.  44. 

9.  Bating— Sewers — Special  rate— Distress) 
—Metropolis  Management  Act,  1855,  «•  1».  1«— 
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Metropolis  Management  Act,  1862,  $s.  52,  53. — A 
distress  warrant  was  granted  by  a  metropolitan 
police  magistrate  to  recover  a  special  sewers  rate 
made  under  section  159  and  issued  pursuant  to  a 
precept  of  a  district  board  of  works  under  section 
161  of  the  Metropolis  Management  Act,  1855,  for  a 
special  district  in  the  parish.  The  rate  had  not 
been  appealed  against. 

Held,  that  as  the  rate  was  good  on  the  face  the 
distress  warrant  was  rightly  issued,  as  the 
magistrate  had  no  jurisdiction  to  entertain  an 
objection  that  the  expenses  for  which  the  rate  was 
levied  were  recoverable  only  under  sections  52  and 
53  of  the  Metropolis  Management  Act,  1862,  in 
which  case  the  property  rated  would  have  come 
within  the  exemption  in  section  52.— Bates  v. 
Flumstead  Overseers,  Q.B.D. 

10.  Sewer — Drain — County  Council — Local.  Govern- 
ment—Power to  order  vestry  to  construct  sewers — 
Metropolis  Local  Management  Act%  1855  (18  &  19 
Vict.  c.  120),  9.  138.— The  London  County  Council 
have  no  power  under  section  138  of  the  Metropolis 
Management  Act,  1855,  to  make  an  order  on  the 
vestry  of  a  parish  in  the  metropolis,  in  which  are 
situate  houses  discharging  their  sewage  directly  into 
the  river  Thames,  to  construct  a  new  sewer  for  the 
purpose  of  receiving  the  drainage  of  such  houses 
and  preventing  its  discharge  into  the  river. — Beg. 
v.  8t.  George,  Hanover-square,  Vestry,  Q.B.D. 

11.  Sewer  —  "Drain"  —  Drainage  of  Arcade — 
Liability  to  repair — "Premises  within  the  san»e 
curtilage99 — Metropolis  Management  Act,  1855  (18  <fc 
19  Vict.  c.  120),  s.  250.— An  arcade  consisted  of  a 
central  passage,  arched  over  by  a  common  roof, 
with  a  number  of  houses  and  shops  on  each  side, 
the  defendant  being  the  owner  of  the  whole.  The 
bouses  and  shops  were  let  on  leases  to  different 
occupiers.  The  passage,  over  which  there  was  no 
public  right  of  way,  gave  access  to  the  houses  and 
shops.  A  central  arain  ran  down  this  passage  into 
a  main  sewer  in  the  street  outside,  receiving  in  its 
course  the  drainage  of  the  houses  and  shops  forming 
the  Arcade. 

Held,  that  the  central  drain  was  not  used  for  the 
drainage  of  "  one  building  only  or  premises  within 
the  same  curtilage,"  and  was,  therefore,  a  "  sewer," 
and  not  a  "  drain,"  within  the  meaning  of  section 
250  of  the  Metropolis  Management  Aot,  1855,  and 
that  the  vestry  was  liable  for  its  repair. 

Judgment  of  the  Queen's  Bench  Division, 
affirmed.— St.  Martin's  Vestry  v.  Bird,  O.A.  194. 

12.  Sewer — Drain — Liability  to  repair — Order  of 
sanitary  authority — Disobedience  of  builder — Metro- 
polis Management  Act,  1855  (18  &  19  Vict.  c.  120,  s. 
250. — In  1887  a  builder  built  four  houses  in  the 
metropolis,  which  contrary  to  the  order  of  the 
sanitary  authority,  he  caused  to  be  drained  into  one 
drain  situate  in  one  of  the  premises.  He  subse- 
quently sold  the  houses  to  different  persons.  The 
sanitary  authority  took  proceedings  to  compel  the 

Surchaser  of  the  house  in  which  was  situate  the 
rain  receiving  the  drainage  of  the  four  houses  to 
repair  the  drain  for  the  purpose  of  remedying  a 
nuisance  caused  by  its  defective  condition. 

Held,  that  having  regard  to  section  250  of  the 
Metropolis  Management  Act,  1855,  the  drain  in 
question  was  a  sewer  and  not  a  drain,  and  was 
therefore  repairable  by  the  sanitary  authority  and 
not  by  the  purchaser  of  the  house. 

Held  also,  that  the  purchaser  was  not  estopped 
by  reason  of  the  wrongful  act  of  his  predecessor  in 
title  from  alleging  that  the  drain  was  a  sewer. — 
Kershaw  v.  Taylor,  Q.B.D. 

13.  Sewer—Drain — Liability  to  repair — "  Premises 


within  the  same  curtilage99 — Metropolis  Manage- 
ment Act,  1855  (18  &  19  Vict.  c.  120),  s.  250.— The 
appellant  was  owner  of  buildings  consisting  of 
forty-six  sets  of  apartments,  divided  into  two 
blocks,  separated  by  a  causeway  20  feet  wide, 
which  opened  at  one  end  into  a  fmblio  thorough- 
fare. Access  to  one  of  the  block  was  obtained 
from  the  causeway;  the  only  access  to  the  other 
was  from  the  thoroughfare.  In  the  causeway  was 
a  dustbin  used  in  common  by  the  occupiers  of  the 
dwellings  in  both  blocks.  The  drainage  was  by 
means  of  twelve  branch  drains  running  into  a  main 
drain  under  the  causeway,  whioh  ran  into  a  sewer 
within  100  feet  of  the  buildings. 

Held  (by  Lord  Esher,  M.B.,  and  Lopes,  L.J., 
Bigby,  L  J.,  dissenting),  that  the  main  drain  was  a 
"  drain,"  and  not  a  "  sewer,"  within  the  meaning 
of  section  250  of  the  Metropolis  Management  Act, 
1855,  being  a  "  drain  of  and  used  for  the  drainage 
of  premises  within  the  same  curtilage  " ;  and  that, 
therefore,  the  appellant  was  liable  to  pay  the 
expenses  incurred  by  the  vestry  in  necessary  works 
of  cleansing,  alteration,  and  amendment  of  such 
drain. — Pitorow  v.  St.  Leonard?*,  Shoreditch,  c.A. 
342. 

14.  Street — New  street — Paving  expenses — Appor- 
tionment— Metropolis  Management  Act,  1855  (18  &  19 
Vict.  c.  128),  s.  105— Metropolis  Management  Act, 
1862  (25  &  26  Vict.  c.  102),  s.  112.— Section  112  of 
the  Metropolis  Management  Act,  1862,  does  not 
restrict  the  meaning  of  the  expression  "  new 
street,"  and  that  expression,  as  used  in  the  Metro- 
polis Management  Acts,  includes  a  new  street  in 
the  ordinary  and  popular  sense  of  the.  term.  The 
court  cannot  question  the  principle  on  whioh  the 
expenses  of  paving  a  new  street  have  been  appor- 
tioned by  a  district  board  amongst  the  owners 
liable  in  respect  thereof.  The  authorities  referred 
to  in  section  112  of  the  Metropolis  Management 
Act,  1862,  are  authorities  having  control  of  the 
pavements  or  highways  generally  in  the  parish  or 
place,  and  do  not  include  turnpike  trustees. 

A  road  whioh  was  a  turnpike  road  down  to  1865, 
and  previously  to  1869  was  of  a  rural  character, 
subsequently  became  a  new  street  in  the  ordinary 
sense  of  the  term  by  having  buildings  erected 
alongside  it. 

Held,  that  it  was  within  the  terms  of  section 
105  of  the  Art  of  1855,  and  that.,  therefore,  the  district 
board  might  pave  it  under  that  section  and  charge 
the  costs  upon  the  frontagers. 

Held,  also,  that  the  fact  that  slight  temporary 
repairs  had  been  previously  done  to  the  footway  of 
the  road  by  the  district  board  at  the  expense  of  the 
rates  did  not  prevent  the  board  from  exercising  the 
powers  given  by  section  105  of  the  Act  of  1855. 

Wilson  v.  St.  Giles,  Camberwell  ([1892]  1  Q.  B.  1), 
followed. — Davis  v.  Greenwich  District  Board,  Q.B.D. 

15.  "  Street,  place,  or  row  of  houses  "  in  which 
building  situate — Determination  of — Superintending 
architect— Magistrate — Metropolis  Local  Management 
Act%  1862  f  25  &  26  Vict.  c.  102),  s.  75.— For  the 
purposes  oi  section  75  of  the  Metropolis  Local 
Management  Act,  1862,  it  is  the  function  of  the 
superintending  architect,  and  not  of  the  magistrate, 
to  determine  the  question  in  what  "  street,  place,  or 
row  of  houses  "  a  building  is  situated. 

Barlow  v.  Vestry  of  St.  Mary  Abbotts \  Kensington, 
34  W.  B.  521,  11  App.  Gas.  257,  considered  and 
applied. — Allen  v.  London  County  Council,  O.A.,  674. 

16.  Vestryman — Qualification— Rating  and  occupy- 
ing— Ceasing  to  occupy — Penalty — Vacancies  caused 
by  d*ath  or  otherwise — Metropolis  Local  Management 
Act,  1855  (18  &  19  Vict.  c.  120),  ss.  6,  10,  54— Z>  ? 
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Government  Act,  1894  (56  &  57  Vict.  c.  73),  s.  79, 
subsections  8,  10. — By  section  6  of  the  Metropolis 
Local  Management  Act,  1855,  rating  and  occupying 
are  necessary  qualifications  for  election  to  the  office 
of  vestryman. 

By  section  54  a  person  who  acts  as  a  member  of 
any  board  or  vestry  without  being  qualified  by 
rating  and  occupation  shall  be  liable  to  a  penalty. 

Held,  that  a  vestryman  who  was  properly  quali- 
fied at  the  time  of  his  election  did  not  cease  to  be  a 
member  of  the  vestry  before  the  expiration  of  his 
term  of  office  because  he  had  ceased  to  occupy  a 
house  in  the  parish. — Beg  v.  Williams,  Visger,  Ex 
parte,  Q.B.D.,  140. 

See  also  Adulteration,  3;  Local  Govern- 
ment, 9 ;  Poor  Law,  12. 

METROPOLITAN  CARRIAGE  :— 

Defacement  of  driver's  licence — Jurisdiction  of  police 
magistrate — "  Matter  of  complaint " — Evidence  of  loss 
and  damage — Metropolitan  Carriages  Act  (6  &  7  Vict, 
c.  86),  ss.  8,  22.— Under  6  &  7  Vict.  c.  86,  s.  8,  the 
registrar  is  authorized  to  grant  licences  to  the 
driven  of  hackney  carriages,  and  the  proprietors 
are  required  to  indorse  on  the  licences  of  drivers 
whom  they  employ  the  dates  of  entering  and  leav- 
ing their  service.  A  proprietor,  by  his  agent,  in 
entering  the  dates,  omitted  one  of  the  dates  of 
entering  and  added  a  signature,  the  effect  of  which 
was  to  prejudice  the  driver  in  the  eyes  of  other 
proprietors.  The  driver  produced  two  proprietors 
who  said  they  would  not  have  employed  a  man 
producing  a  licence  so  marked. 

Held,  that  this  was  a  "  matter  of  complaint " 
within  section  22  of  the  Metropolitan  Carriages 
Act,  1843,  and  that  the  magistrate  had  jurisdiction 
to  hear  the  claim. 

Held,  also,  that  there  was  a  defacement  of  the 
licence,  and  that  there  was  evidence  of  loss  and 
damage  whereon  the  magistrate  could  assess  com- 
pensation.— Norris  v.  Birch,  Q.B.D.  271. 

MINES:— 

Canal  company — Mines  under  canal — Compensa- 
tion for  minerals  left  for  support  of  canal —  Under- 
taking by  canal  company  not  to  sue  for  damage  caused 
by  not  leaving  the  minerals — Bight  of  action — 34  Geo. 
3,  c.  78,  ss.  39  and  40. — Under  the  provisions  of  a 
special  Act  of  Parliament  for  the  building  of  a 
canal,  the  owner  of  minerals  near  and  under  the 
canal  brought  an  action  for  a  declaration  that  a 
certain  amount  of  the  minerals  should  be  left  on- 
worked  so  as  to  avoid  injury  to  the  canal,  and  that 
the  canal  company  should  pay  to  the  mine-owners 
the  value  of  the  minerals  to  be  left  un worked.  It 
was  proved  that,  if  these  minerals  were  worked  and 
taken  away,  no  such  injury  would  be  caused  to  the 
canal  as  would  involve  any  damage  to  the  interests 
of  the  public  in  its  navigation.  After  the  action 
had  been  commenced  the  canal  company  offered  an 
undertaking  not  to  sue  the  mine-owners  for  any 
injury  that  might  be  caused  to  the  canal  by  the 
working  and  taking  away  of  the  minerals  which 
the  mine-owners  proposed  to  leave  unworked,  and 
in  respect  of  which  they  asked  compensation. 

Held,  that  since  the  mine-owners,  by  reason  of 
the  undertaking  of  the  canal  company,  would 
incur  no  danger  of  an  action  for  injuring  the  canal 
by  working  the  minerals  proposed  to  be  left  un- 
worked, thev  are  not  entitled  to  the  benefit  of  the 
Act,  and  their  action  should  be  dismissed. — Chamber 
Colliery  Co.  v.  Rochdale  Canal,  O.A. 

See  also  Inolosubb. 

MORTGAGE:— 

1.  Attornment  clause — Death  of  mortgagor — Pay- 


ment of  interest  and  occupation  by  heir-at-law- 
Bankruptcy  of  heir — Distress  fy f  mortgagee.— A  mort- 
gagor of  real  estate  who,  in  pursuance  of  u 
attornment  clause  in  the  mortgage,  had  attorned 
tenant  to  the  mortgagee,  died  intestate,  and  his 
heir-at-law  entered  into  possession  and  paid  the 
interest  on  the  mortgage,  but  subsequently  became 
bankrupt.  The  mortgagee  having  distrained  fot 
arrears  of  interest, 

Held,  (1)  that  the  original  tenancy  determined  , 
by  the  death  of  the  mortgagor ;  (2)  that  a  new 
tenancy  between  the  mortgagee  and  the  heir-at- 
law  was  not  created  by  the  mere  payment  of  inter- 
est by  the  heir ;  and  (3)  that  the  distress  was  conse- 
quently illegal,  and  that  the  trustee  in  bankruptcy 
of  the  heir  was  entitled  to  the  proceeds  of  the  da- 
tress. 

West  v.  Fritche  (3  Exoh.  216)  distmgmshfd.- 
Scobie  v.  Collins,  BKCY. 

2.  Colliery— Mortgage  of  leaseholds  and  fixture- 
Implied  mortgage  of  colliery  business — Receiver  ai 
manager — Mortgagee  in  possession — Validity  <>/»■ 
strument — Seal  of  company — Quorum  of  dirtdm 
not  present. — The  defendant  company,  who  weretai 
lessees  of  a  colliery,  and  carried  on  the  bnarnesi  of 
a  colliery,  granted  to  the  plaintiffs  by  sab-denisi 
first  mortgage  on  the  premises  comprised  in  fat 
lease ;  the  movable  plant  and  some  of  the  na- 
chinery  being  exoludea  from  the  mortgage,  audio 
mention  being  made  of  the  business  or  goodwill  of 
the  colliery.  Default  having  been  made  in  the 
payment  of  the  mcaey  due  under  the  mortgage, 
the  plaintiffs  went  into  possession  and  appointed  i 
receiver  of  the  income  of  the  property.  Upon  a 
motion  by  the  plaintiffs  for  the  appointment  of  • 
receiver  and  manager. 

Held  (reversing  the  decision  of  North,  Z\  tnat 
the  mortgage  included  and  implied  the  bosom 
carried  on  by  the  colliery,  and  that,  in  spite  of  th? 
plaintiffs  having  gone  into  possession,  a  recant 
and  manager  ought  to  be  appointed. 

Whitley  v.  Challis,  40  W.  R.  291,  [1892]  1  CI.  61 
distinguished. 

The  articles  of  association  of  the  defendant  eon- 
pany  provided  that  the  directors  should  fixte* 
number  of  directors  to  form  a  quorum,  and  the 
directors  had  fixed  three  as  the  number.  Onlj  t*» 
directors  were  present  at  the  meeting  which  Mo- 
tioned the  mortgage  to  the  plaintiffs  and  at  tat 
meeting  at  which  the  seal  of  the  company  ** 
affixed  to  the  mortgage. 

Held,  that,  as  between  the  defendant  ooarapj 
and    the    plaintiffs,    the    mortgage   was  iu&! 
executed 

D'Arcy  v.  Tamar,  Kit  Hill%  and  CaUingtm  A* 
\oay  Co.,  14  W.  R.  968,  L.  R.  2  Ex.  158,  d*a> 
guished. 

Boyal  British  Bank  v.  Turquand,  6  E1L  ft  B.  J& 
4  W.  R.  Dig.  148,  and  Mahony  v.  East  Bti§M 
Mining  Co.,  L.  R.  7  E  L,  ~    ** 


followed. —  Gloucester    Bank 
Colliery  Co.,  O.A.,  486. 


I,  24  W.  B.D*!* 
Budry    Me*f 


3.  Consolidation.— Banks  during  the  yean  IS* 
to  1866  mortgaged  several  properties  to  difias* 
mortgagees  to  secure  distinct  sums,  sad  in  1*1 

Save  a  second  mortgage  upon  all  the  prop***** 
rookman  and  Harrison.  All  the  first  sioHgftgfl 
except  one  were,  prior  to  1877,  transferred  si 
Brockman.  Brockman  died  in  1877.  la  1' 
Harrison  transferred  the  second  mortgage  tonji 
plaintiff.  In  1890  the  remaining  first  "^^TO 
was  transferred  to  the  defendants,  the  execute** 
Brockman. 
The  plaintiff  claimed  to  redeem  some  only  of 


1 
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properties  on  paying  the  amounts  due  under  the 
tint  mortgages  of  these  properties  only. 

Held,  that  the  defendants  were  entitled  to  con- 
solidate all  the  first  mortgages. 

Vint  v.  Padget,  6  W.  R.  641,  2  De  G.  &  J.  611, 
followed. 

Decision  of  Bomer,  J.,  42  W.  R.  620,  affirmed.— 
Pledge  v.  Carr,  C.A.  60. 

4.  Consolidation  —  Redemption  —  Assignment  of 
equity  of  redemption. — J.  £.  mortgaged  property 
A.  to  0.  in  1864,  and  other  properties  to  different 
mortgagees  in  1863,  1865,  and  1866.  Subsequently 
J.  B.  mortgaged  A.  subject  to  the  mortgage  to  0., 
to  8.,  and  it  was  eventually  sold  in  1890  to  the 
plaintiff,  subject  to  C.'s  mortgage.  In  the  mean- 
time the  mortgage  to  C.  and  the  mortgages  in  the 
other  properties  became  vested  in  the  same  persons, 
the  defendants. 

Held,  that  the  plaintiff  was  entitled  to  redeem 
property  A.,  and  that  the  defendants  could   not 
consolidate  as  against  him,  the  equity  of  redenip 
tion  in  A.  having  been  dealt  with  before  the  mort- 
gages became  vested  in  the  defendants. 

Barter  v.  Colman,  30  W.  R.  484,  19  Gh.  D.  630, 
followed. 

Decision  of  Romer,  J.  (42  W.  R.  618)  affirmed.— 
Minter  v.  Carr,  o.A. 

5.  Equitable  mortgages  —  Priorities  —  Trustee  — 
Breach  of  trust. — A  trust  fund  was  settled  upon  S. 
for  life,  remainder  to  his  wife  for  life,  remainder  to 
their  children.  The  trustees  of  the  fund  had  power 
to  invest  it  upon  leaseholds  for  an  unexpired  term 
of  100  years.  The  trustees  applied  the  trust  fund 
in  bufldtng  houses  upon  lands  which  S.  held  under 
a  lease  of  500  years,  but  the  trustees  obtained  no 
assignment  of  such  deed  or  no  mortgage  by  deposit 
or  otherwise  of  the  said  lease  of  500  yoars.  8. 
afterwards  deposited  the  lease  with  his  bankers  to 
secure  his  then  present  and  future  indebtedness. 
One  of  the  trustees,  on  being  advised  that  a  breach 
of  trnst  had  been  committed,  subsequently  ob- 
tained judgment  in  an  action  against  8.  and  his 
co-trustees,  declaring  that  the  trust  fund  was  a  lien 
upon  the  lands  and  premises  comprised  in  said 
lease.  The  bankers  had  no  notice  of  the  breach  of 
trust,  and  the  trustees,  though  guilty  of  breach  of 
trust,  were  not  parties  to  the  fraudulent  conduct  of 
8.  in  depositing  the  lease  with  the  bankers  to  secure 


Held,  that  the  bankers,  notwithstanding  that 
they  had  not  called  for  a  legal  mortgage,  were 
entitled  to  priority  over  the  claims  of  S.'s  wife  and 
children,  to  the  extent  of  the  advances  actually 
made  to  8.  on  foot  of  the  equitable  mortgage  by 
deposit  before  they  had  notice  of  the  claim  of  the 
trustees.— Sloane'e  Estate,  Be,  CH.D.  (Ir.). 

6.  Equity  of  redemption — Purchase — Transfer  of 
mortgage  to  owner  of  equity  of  redemption — Intention 
to  keep  security  alive. — Where  the  owner  of  an  equity 
of  redemption  pays  off  a  mortgagee  and  takes  an 
assignment  of  the  mortgage,  and  the  documents  or 
circumstances  show  an  intention  to  keep  alive  the 
security,  it  is  not  extinguished,  but  enures  for  the 
benefit  of  the  owner  of  the  equity  of  redemption. 

A  dams  v.  Angel,  5  Ch.  D.  634,  approved.  Toul- 
min  ▼.  Steere,  3  Mer.  210,  discussed  and  dis- 
tinguished.— Thorn  v.  Cann,  H.L. 

7.  Fiastures — Trade  machinery — No  registration  as 
a  bill  of  sale — Validity. — In  1887,  by  a  mortgage, 
which  was  not  registered  as  a  bill  of  sale,  a  paper 
manufacturer  granted  and  conveyed  his  mill  and 
the  fixed  machinery  and  fixtures  in  and  upon  the 
aaid  premises  to  a  mortgagee  to  secure  £10,080  and 
Interest. 


Held,  that  the  mortgage  deed  was  valid  as  to 
fixed  machinery  and  fixtures. — Brooke,  Be,  Brooke 
v.  Brooke,  CH.D. 

8.  Judgment— Merger. — By  a  mortgage  deed  the 
mortgagor  covenanted  to  pay  the  mortgage  debt, 
and  also  by  a  separate  covenant  to  nay  interest  at 
£60  per  cent,  so  long  as  any  principal  money 
secured  by  the  mortgage  should  remain  unpaid. 

The  mortgagee  obtained  judgment  against  the 
mortgagor  for  the  principal  and  interest  then 
due. 

Held,  that  the  mortgage  security  was  not  merged 
in  the  judgment,  but  that  the  mortgagee  was  en- 
titled to  interest  at  £60  per  cent,  subsequently  to 
the  date  of  the  judgment. 

Popple  v.  Sylvester,  22  Ch.  D.  98,  followed.— 
Lowry  v.  Williams,  c.A.  (Ir.). 

9.  Limitations,  Statutes  of — Possession  by  mort- 
gagor— Outstanding  legal  estate  existing  during  part 
of  the  statutory  period — Extinguishment  of  charge — 
3  <fc  4  Will.  4,  c.  27,  s.  34.— Where  a  mortgagor  who 
remained  in  possession  of  the  mortgaged  property 
paid  no  interest  and  gave  no  acknowledgment  for 
more  than  twelve  years,  the  right  and  title  of  the 
mortgagee  to  the  land  is  extinguished  by  virtue  of 
section  34  of  3  ft  4  Will.  4,  o.  27,  and  the  legal 
estate  revests  in  the  mortgagor.  The  existence, 
during  the  earlier  part  of  the  statutory  period,  of  a 
prior  mortgage  will  not  prevent  this  result. — Kibble 
v.  Fairthorne,  CH.D.  bomxb,  J.,  327. 

10.  Redemption — Principal  and  agent — Deposit  of 
title-deeds — Agent  entrusted  with  title-deeds  with 
authority  to  raise  money  on  them — Agent  exceeding 
authority. — Where  a  principal  employs  an  agent  to 
raise  a  definite  sum  of  money,  entrusting  him  with 
the  possession  of  certain  title-deeds  for  that  pur- 
pose, and  the  agent  obtains  a  loan  in  excess  of  the 
amount  authorized  from  a  bond  fide  lender  who  has 
no  notice  of  the  limitation,  then  the  principal  is 
only  entitled  to  redeem  upon  payment  to  the 
lender  of  the  full  sum  advanced  by  him  on  the 
security  of  the  deeds. 

Decision  of  the  Court  of  Appeal,  42  W.  R.  68, 
[1893]  3  Ch.  130,  affirmed. 

Perry-Herrick  v.  Attwood,  6  W.  R.  204,  2  De  G. 
&  J.  21,  approved. — Brocklesby  v.  Temperance 
Permanent  Building  Society,  H.L.  606. 

11.  Reversionary  interest — Proviso  for  redemption 
on  payment  of  principal  with  interest — Covenant  for 
payment  of  interest  half-yearly — Arrears  of  interest — 
Real  Property  Limitation  Act,  1833  (3  &  4  Will.  4,  c. 
27),  a.  42.— A  mortgage  of  a  reversionary  share  in 
the  proceeds  of  realty  and  in  personalty  iu  court 
contained  a  proviso  for  redemption  upon  payment, 
on  or  before  the  death  of  the  life  tenant,  of  the 
principal  sum,  "with  interest  for  the  same  in  the 
meantime"  at  the  specified  rate.  Then  followed 
distinct  covenants  for  payment  of  principal  on  the 
life  tenant's  death  and  of  interest  in  the  meantime 
half-  yearly  respectively ;  but  the  proviso  did  not 
refer  to  these  covenants.  When  the  life  tenant 
died  some  thirteen  years'  interest  was  unpaid. 

Held,  that  the  proviso  for  redemption  was  a  dis- 
tinct contract,  ana  that  the  covenant  for  payment 
of  interest  ought  not  to  be  imported  into  it ;  and, 
therefore,  that  the  mortgagees'  right  to  all  the 
interest  unpaid,  which  was  expressly  given  by  the 
proviso,  was  unaffected  by  any  statute  of  limitations 
or  principle  of  equity. 

Sutton  v.  Sutton,  31  W.  R.  369,  22  Oh.  D.  511, 
considered. — Turner,  Be,  Turner  v.  Spencer,  CH.D. 
CHITTY,  J.,  153. 

See  also  Building  Society,  3 ;   Company,  21 ; 
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Land  Registry;  Limitation,  Statutes  of,  3; 
Partition  ;  Practice,  38-40,  46  ;  Principal  and 
Surety,  2;  Ship,  19,20;  Solicitor,  7,  17;  Trus- 
tee, 10. 

MOBTMAIN.— See  Charity,  7,  8,  10,  11. 

NATAL,  LAW  of:— 

Gaming — Speculative  transactions  in  shares — Syn- 
dicate.—The  law  of  Natal  does  not  render  it  illegal 
on  the  ground  of  gambling  for  any  person  or 
association  to  buy  and  sell  snares  as  a  speculation. 
Laughton  v.  Griffin,  P.O. 

NEGLIGENCE  :— 

Government  officials —  Bailee — Acquiescence. — The 
principle  by  which  protection  from  the  conse- 
quences of  mere  nonfeasance  is  afforded  to  com- 
missioners or  trustees  representing  public  interests 
has  no  application  to  a  case  in  which  Government 
officials  are  under  obligation  to  an  individual  mem- 
ber of  the  public  to  perform  a  duty,  in  consideration 
of  remuneration  for  its  performance. 

A  depositor  of  goods  for  safe  custody,  who  by 
himself  or  his  servants  has  had  an  opportunity  of 
observing  certain  defects  in  the  storehouse,  can- 
not be  taken  to  have  agreed  that  any  risk  of  iniury 
to  his  goods  which  may  possibly  be  occasioned  by 
such  defects  should  be  borne  by  himself,  and  not 
by  his  bailee.  —Brabant  v.  King,  P.O. 

See  also  Bill  of  Exchange,  1 ;  Contract,  5 ; 
County  Court,  15. 

NEW  SOUTH  WALES,  LAW  of:— 

1.  Appointment  of  new  trustees  by  court — Vesting 
order— Practice—Statute  16  Vict.  No.  19,  ss.  30  and 
32— Parties.— The  statute  16  Vict.  No.  19,  by  sec- 
tion 30,  empowers  the  Supreme  Court  of  New 
South  Wales,  upon  the  application  of  any  person 
beneficially  interested,  to  appoint  new  trustees  in 
certain  cases,  and,  by  section  32,  provides  that  "  it 
shall  be  lawful  for  the  court  upon  making  any 
order  for  appointing  a  new  trustee,  either  by  the 
same  or  by  any  subsequent  order,  to  direct  that  any 
land  subject  to  the  trust  shall  vest  in  the  person  or 
persons'*  so  appointed.  By  the  practice  of  the 
court,  embodied  in  rules  of  procedure,  the  appoint- 
ment of  a  new  trustee  was  referred  to  the  master 
with  directions  "  that  upon  suoh  appointment  the 
trust  property  and  effects  be  vested  in  the"  new 
trustee. 

Held,  that  an  order  so  made,  upon  a  roference  to 
the  master,  was  sufficient  to  vest  the  legal  estate  in 
the  new  trustee,  and  that  a  subsequent  order  by 
the  court  was  unnecessary.  The  Act  does  not 
require  that  all  persons  interested  should  be  made 
parties  to  the  suit,  but  leaves  a  discretion  to  the 
petitioner  and  to  the  court. — Plomley  v.  Richardson, 
P.O. 

2.  Arbitration — Suit  against  company — Reference 
—37  Viet.  No.  19,  s.  113—55  Vict.  No.  32,  s.  12.— 
The  arbitration  provisions  in  the  Companies  Act, 
37  Vict.  No.  19,  only  apply  to  voluntary  arbitra- 
tions to  which  a  company  has  submitted  in  writing 
under  its  common  seal,  not  to  references  under 
section  12  of  the  Arbitration  Act,  1892.— Telma 
Gold  Mining  Co.  v.  Hoshins,  P.O. 

3.  Crown  lands — Right  to  make  additional  condi- 
tional purchases — Crown  Lands  Alienation  Act,  1861, 
s.  22—48  Vict.  No.  18,  ss.  2  (6),  42.— The  appellant 
effected  a  conditional  purchase  under  section  22  of 
the  Crown  Lands  Alienation  Act,  1861,  of  land 
adjoining  to  Crown  land  which  had  been  previously 
granted  to  him  in  fee  simple  under  section  25. 

Held,  that  he  did  not  thereby  become  a  holder  of 


an  original  conditional  purchase  within  section  42 
of  48  Vict.  No.  18  so  as  to  obtain  the  right  to  make 
additional  purchases  under  that  section. 

Held,  also,  that,  even  if  section  22  of  the  Act  of 
1861  (sinoe  repealed  by  the  Act  48  Vict.  No.  18) 
did  confer  on  him  as  the  fee  simple  holder  of  land 
the  right  claimed,  yet  that  section  2,  sub-section 
(b),  of  the  later  Act  did  not  operate  to  preserve 
such  right. — Abbott  v.  Minister  for  Lands,  P.O. 

NUISANCE:— 

1.  Adjoining  owners — Damage  by  overflow  o/rata- 
water — Ordinary  user  of  premises — Provision  fa 
escape  of  water  for  common  benefit  —  Liability  of 
adjoining  owner. — An  uncovered  area  belonging  to 
the  defendant  and  inclosed  on  two  sides  by  his 
premises,  on  another  side  by  the  plaintiff's  house, 
and  on  the  fourth  side  by  another  house,  wa 
covered  by  the  defendant  with  a  flat  roof,  in  one 
corner  of  which  was  a  gully  or  hole  for  the  escape 
of  rain-water  from  the  adjoining  roofs.  The 
plaintiff  had  the  right  of  discharging  rain-water 
from  his  roof  on  to  this  flat  roof,  and  thenoe  the 
water  escaped  through  the  gully  down  another 
~ipe  into  the  area,  and  so  into  the  defendant1! 
rain.  The  defendant  had  not  in  fact  attended  to 
or  cleansed  the  roof  or  gully,  and  no  complaint  oi 
their  condition  had  been  made  to  him,  and  then 
was  no  access  to  the  roof  from  his  premises.  la 
consequence  of  an  obstruction  of  the  mouth  of 
the  gully,  the  rain-water  accumulated  on  the 
flat  roof,  leaked  into  the  plaintiffs  premises,  aad 
damaged  the  same. 

Held,  by  Wright,  J.,  that,  in  the  absence  of 
negligence,  the  defendant  was  not  liable  for  the 
damage,  on  the  ground  that  he  did  no  more  than 
was  ordinary  and  reasonable  in  conducting  his  ova 
rain-water  from  the  roof  to  the  gully,  and  aba 
upon  the  ground  that  the  provision  of  the  gaflj 
was  for  the  common  benefit. 

Held,  on  appeal,  that  the  plaintiff  had  consented 
to  the  new  mode  of  discharging  the  rain-water, 
and,  there  being  no  negligence  on  the  part  of  the 
defendant,  the  plaintiff  was  not  entitled  to  recover. 
—Gill  v.  Edouin,  CA. 


di 


2.  Injury — Absence  of  direct  evidence  as  to 
of  —  Contributory  negligence  —  Onus  of 
Defendants  were  owners  of  a  wall  18  ii 
abutting  on  a  public  highway ;  on  the  top  of  the 
wall  was  a  row  of  spikes,  which  the  lory  fotnd  was 
a  nuisance  to  the  highway.  The  plaintiff,  a  little 
girl,  was  found  standing  on  the  highway  by  the 
wall  with  her  arm  cut,  in  such  a  way  as  might  has* 
been  occasioned  by  her  falling  on  the  spikes,  fht 
plaintiff  sued  the  defendants  for  damages  for  tht 
injury  sustained.  At  the  trial  the  plaintiff  « 
not  called  as  a  witness,  and  apart  from  the  ciressa- 
stances  above  stated,  there  was  no  evidence  as  to  how 
the  accident  happened,  except  that  a  witness  who 
shortly,  before  the  accident,  saw  the  plaiatif 
climbing  up  on  the  wall,  and  told  her  to  get  down, 
which  she  did. 

Held,  that  there  was  evidence  to  go  to  the 
that  the  nuisance  was  the  cause  of  the 
injury. — Fenna  v.  Clare,  Q.B.D. 

3.  Interruption  to  flow  of  water — Trespass-—  *3e»- 
tinuing  damage — Nemo  bis  vexari  debet  pro  eadsam 
causa.-— The  plaintiff  in  March,  1892,  had  movent! 
damages  against  the  defendants  in  an  aotioat  te' 
trespass  by  reason  of  the  defendants  having* 
1887,  unlawfully  entered  upon  the  bed  of  a  atre 
(part  of  which  was  the  plaintiff's  property),  < 
duff  holes  therein  for  the  purpose  of  deepening 
and  improving  their  own  water  supply. 
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In  November,  1892,  the  plaintiff  brought  another 
action  against  the  defendants  claiming  damages 
on  the  ground  that,  in  consequence  of  the  said  acts 
of  the  defendants  done  in  1887,  the  water  flowed 
more  rapidly  and  at  a  less  depth  past  the  plaintiff's 
land. 

Held,  that  the  cause  of  damage  was  a  continuing 
nuisance,  and  that  the  plaintiff  was  entitled  to 
judgment.— Clarke  v.  Midland  Great  Western  Bail- 
way  Co.,  C.A.  (It.). 

4.  Tree*  overhanging  neighbour's  land — Continu- 
ance for  more  than  twenty  years — Cutting  down — 
Notice. — The  owner  of  land  which  is  overhung  by 
tre%  growing  on  his  neighbour's  land  is  entitled, 
without  notice,  if  he  does  not  trespass  on  his 
neighbour's  land,  to  out  the  branches  as  far  as  they 
overhang,  although  they  may  have  done  so  for 
more  than  twenty  years. 

Decision  of  the  Court  of  Appeal  (  [1894]  3  Ch.  1) 
affirmed. — Lemmon  v.  Webb,  H.L, 

See  also  Information,  1,  2;  Landlord  and 
Tenant,  9;  Local  Government,  10-12,  18; 
Water,  3. 

)PTION.— See  Administration,  4 ;  Landlord  and 
Tenant,  17 ;  Will,  17,  33. 

?ABTIT10N  :— 

Practice — Parties — Mortgage. — The  owner  of  the 
equity  of  redemption  of  an  undivided  share  of  land 
subject  to  mortgages  affecting  the  whole,  brought 
an  action  for  partition  and  made  the  plaintiff's 
mortgagee  and  the  overriding  mortgagees  parties 
to  the  action  without  their  consent. 

Held,  that  the  mortgagees  were  not  proper 
parties  and  that  the  action  should  be  dismissed  as 
against  them. — Sinclair  v.  James,  CH.D.  north,  j. 

ABTNEESHIP:— 

1.  Action  for  partnership  account— Judgment — 
Costs — Insufficiency  of  assets— One  partner  indebted  to 
the  firm — Liability  to  make  good  his  indebtedness 
be/ore  being  paid  his  costs  of  action. — In  an  action 
between  two  partners  for  dissolution  of  the  partner- 
ship and  taking  the  partnership  accounts,  it 
appeared  that  the  partnership  assets  were  repre- 
sented by  a  fund  in  court ;  that  there  was  a  debt 
due  by  the  defendant  partner  to  the  plaintiff 
partner,  and  that  there  was  also  a  larger  balance  in 
respect  of  capital  due  to  the  plaintiff  partner  than 
to  the  defendant  partner. 

Held,  that  the  fund  in  court  ought  to  be  applied 
first  in  payment  of  the  debt,  secondly,  in  payment 
)f  the  excess  of  the  balance  of  capital  due  to  the 
plaintiff  over  the  balance  due  to  the  defendant, 
uid,  thirdly,  in  payment,  so  far  as  the  fund  would 
ixtend,  of  the  costs  of  the  action,  and  that  the 
est  of  the  costs  should  be  borne  by  the  partners  in 
>roportion  to  their  interests  in  the  partnership. — 
Zomv.  White,  O.A. 

2.  Administration  —  Assets— Interest  of  deceased 
miner  —  Goodwill. —  One  partner  died  while 
tegotiations  were  pending  for  the  sale  of  business 
semises  to  a  railway  company.  By  the  partner- 
hip  deed  the  share  of  a  deceased  partner  was  to 
e  taken  at  the  value  put  upon  it  by  the  last 
alance-  sheet,  and  in  the  past  balance-sheets  there 
ras  no  mention  of  goodwill. 

Held,  that  in  taking  the  accounts  the  deceased 
artner  must  be  credited  with  a  share  of  the 
remises,  plant,  &c,  at  the  price  subsequently  paid 
jt  them  by  the  railway  company,  but  that  his 
itate  was  not  entitled  to  any  share  of  the  sum  paid 
>r  goodwill. — Hunter  v.  Bowling,  CH.D.  north,  j., 
19. 


3.  Goodwill  property  of  one  partner — Right  of 
partners  to  make  copies  of  customers9  names  and 
addresses  for  use  after  expiration  of  partnership — 
Injunction— Partnership  Act,  1890  (53  <fc  54  Vict.  c. 
39),  s.  24,  sub-section  3. — Articles  of  partnership  for 
a  term  of  seven  years  between  A.,  B.,  and  C.  pro- 
vided that,  on  the  expiration  of  the  term,  the 
goodwill  of  the  business  should  belong  to  A.  alone. 

Held  (affirming  Stirling,  J.)  that  C.  could  not  be 
restrained  from  copying  from  the  partnership  books 
a  list  of  the  customers  of  the  firm,  in  order  that,  as 
he  admitted,  after  the  expiration  of  the  term  he 
might  solicit  those  customers  to  transfer  tbeir 
custom  to  a  new  business  to  be  started  by  himself 
in  competition  with  the  original  business. — Trego 
v.  Hunt,  a  A.  371. 

4.  Practice — Parties — Dissolution— Bights  of  per- 
sons nominated  to  succeed  to  shares  in  the  partner- 
ship. —  Five  persons  carried  on  business  in 
partnership  under  partnership  articles  which 
contained  a  clause  empowering  each  partner  to 
nominate  a  son  to  succeed  to  his  share  in  the 
partnership,  but  no  son  so  nominated  was  to 
succeed  until  he  attained  twenty-one.  The  power 
was  exercised,  and  an  action  having  been  brought 
by  four  of  the  partners  against  the  fifth,  seeking  a 
dissolution,  the  defendant  applied  to  stay  all  pro- 
ceedings until  the  nominated  sons  (who  were  all 
under  twenty-one)  were  made  parties. 

Held,  that  the  clause  in  question  did  not  prevent 
the  partners  from  dissolving  the  partnership,  and 
that  as  a  son  would  only  succeed  to  his  father's 
actual  interest  at  the  time  the  son  became  a 
partner,  the  sons  were  not  necessary  parties. 

The  observations  of  Cotton,  L.J.,  in  In  re  Flavell, 
25  Ch.  D.  89,  discussed. — Ehrmann  v.  Ehrmann, 

0H.D.  STIRLING,  J.,  125. 

5.  Practice — Separate  liability — Judgment  against 
one  partner — Judgment  creditor — Execution — Order 
charging  debtors  interest — Right  to  account  against 
other  partners — Partnership  Act,  1890  (53  <fc  54  Vict. 
c.  39),  38  23,  31.— Under  section  23  of  the  Partner- 
ship Act,  1890,  there  is  jurisdiction  to  order  accounts 
ana  inquiries  against  a  partnership  firm  on  the  ap- 
plication of  a  judgment  creditor  of  one  of  the 
partners ;  but  such  jurisdiction  ought  to  be  exer- 
cised only  in  special  circumstances. — Brown  v. 
Hutchinson  {No.  2),  O.A.  545. 

6.  Practice — Separate  liability  of  one  partner — 
Judgment  against  such  partner — Foreign  firm  — 
Branch  office  in  England — Receiver  of  debtor's  interests 
in  partnership  assets — Partnership  Act,  1890  (53  <fc 
54  Vict.  c.  39), «.  23. — Where  a  partnership  business 
is  carried  on  parth  in  England  and  partly  abroad, 
section  23  of  the  Partnership  Act,  1890,  applies,  by 
which  a  receiver  of  a  partner's  interest  in  the  assets 
of  the  partnership  business  can  be  appointed  at  the 
suit  of  a  judgment  oreditor. — Brown  v.  Hutchinson, 
O.A.  533. 

7.  Profits— Share  in— Loan  to  trader. — For  the 
purpose  of  determining  whether  a  person  is  a 
partner  in  a  trade  firm,  the  test  is  whether  the 
trade  in  question  is  carried  on  on  behalf  of  the  per- 
son sought  to  be  charged  as  a  partner. — Holhm  v. 
Whichelow,  Q.B.D. 

See  also  Arbitration,  5;  Bankruptcy,  28; 
Inland  Revenue,  4;  Limitation,  Statutes  of, 
7;  Master  and  Servant,  2;  Practice,  70; 
Principal  and  Surety,  1 ;  Solicitor,  17,  18. 

PATENT:— 

1.  Action  for  infringement — Dicontinuance — Costs 
of  particulars  of  objections— Patent  Act,  1883,  s.  29, 
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sub-section  6 — Patent  Amendment  Act,  1852,  8.  43. — 
Section  29,  sub-section  (6),  of  the  Patents  Act, 
1883,  is  not  confined  in  its  application  to  those  cases 
only  where  an  action  is  brought  to  trial ;  and  the 
costs  of  particulars  of  objections  will  not  be  allowed 
urfssv  there  be  a  certificate  by  the  court  or  a 
judge  that  the  same  were  reasonable  and  proper. — 
Middldon  v.  Bradley,  OH.D.  STIRLING,  J.,  084. 

2.  Action  for  infringement — Dismissed  with  costs, 
plaintiff  offering  no  evidence — Certificate  that  particu- 
lars of  objection  were  reasonable  and  proper — 
Patents,  Designs,  and  Trade-Marks  Act,  1883,  s.  29, 
sub-section  6. — Wfeepa  an  action  for  infringement  of 
a  patent  has  been  ^missed  with  costs,  the  plain- 
tiffs offering  no  evidence,  the  court  will  not  grant 
a  certificate,  under  section  29,  sub-section  6,  of  the 
Patents  Act  of  1883,  that  the  defendant's  particu- 
lars of  objections  were  unreasonable  and  proper  in 
the  absence  of  evidence  to  that  effect,  nor  will  the 
court  inqutae  snip  lbs  toots  of  the  case  for  the  pur- 
pose of  obtaining  euoh  evidence. — Mandleberg  v. 
MorUy,  OH  J).  BJSBUXQ,  J.,  266. 

3.  Extension— For eign  patent  lapsed — Patents,  <£c«, 
Act,  1083,  a.  26,  sub-section  (4^. — Where  a  British 
liiiliiit  ysjiil  frafore  the  passing  of  the  Patents, 
Ac,  Aet,lAi3,  was  prior  in  date  to  patents  for  the 
same  foreign  invention  obtained  by  the  same 
patentee  in  seven  foreign  countries,  five  of  whioh 
were  still  in  force,  but  two  of  which  had  lapsed 
owing  to  non-performance  of  the  conditional  the 
grant, 

Held,  that  under  section  25,  sub-section  (4),  of 
the  Patents  Act,  1883,  the  Privy  Council  had  a  dis- 
cretion to  extend  the  patent  whether  or  not  it  had 
been  the  first  granted,  with  due  regard  to.  the  cir- 
cumstances connected  with  the  foreign  patents. 

Extension  granted,  as  the  evidence  did  not  sug- 
gest that  the  inhabitants  of  the  United  Kingdom 
would  be  prejudicially  affected  thereby  in  their 
foreign  competition. — Semet  and  Solvays  Patent,  Be, 

H.L. 

4.  Improvements  in  old  machine — Infringement. — 
Where  a  patent  had  been  granted  merely  for  im- 
provements in  the  mechanism  of  an  old  and  known 
machine ; 

Held,  that  the  patentee  was  limited  to  the  exact 
terms  of  his  specification ;  and  that  improvements 
affected  by  the  defendant  with  the  same  object,  but 
not  in  a  manner  strictly  corresponding  with  the 
patentee's  specification,  were  not  an  infringement. 
—Brown  v.  Jackson,  P.O. 

5.  Licence — Exclusive  license  —  Nonpayment  of 
royalties — Bevocability  of  license  —  Injunction. — A 
patentee  in  consideration  of  royalties  thereafter  to 
be  paid,  by  deed  granted  an  exclusive  lioenoe  for 
the  manufacture  and  sale  of  the  patented  articles  ; 
and  the  licensee  covenanted  to  pay  the  royalties 
and  to  push  the  invention;  and  they  were  autho- 
rized to  grant  sub-licenses.  The  licensee  was  given 
express  power  to  determine  the  licence,  but  the 
deed  contained  no  power  to  the  patentee  to  revoke 
the  lioenoe.  The  licensee  withheld  payment  of  the 
royalties  in  consequence  of  disputes  between  him 
and  the  patentee  as  to  improvements  made  by  the 
licensee  in  the  patent,  to'  which  the  patentee 
objected  as  deviations  from  the  patent.  The 
patentee  thereupon  gfcve  notice  purporting  to 
revoke  the  lioenoe. 

Held,  that  the  licence  was  not  revocable  at  the 
will  of  the  patentee,  and  that  there  had  been  no 
such  breach  of  the' conditions  contained  in  the  deed 
as  would  justify  a -revocation. — Ouyot  v.  Thompson, 

O.A.  vYf*. 


6.  Prolongation—Expiration  of  foreign  patents. 
—In  considering  a  petition  for  the  prolongation  of 
a  patent  in  this  country  the  fact  that  several 
foreign  patents  in  respect  of  the  same  invention 
have  already  expired,  and  that  the  English  patent 
is  the  only  one  surviving,  though  not  an  insuper- 
able objection  to  a  prolongation,  is  one  which  the 
Judicial  Committee  will  consider  as  a  serious 
obstacle  to  granting  a  prolongation,  unless  very 
strong  grounds  fordoing  so  are  shown. — Pieper't 
Patent,  Be,  P.O. 

7.  Validity — Estoppel— Petition  for  revocation— 
Action  for  infringement— Patent  declared  invalid— 
Patents,  Designs,  and  Trade-Marks  Ad,  1883  (46  k 
47  Vict.  c.  57),  s.  26  (4).— In  a  petition  lor  the 
revocation  of  a  patent  the  patentee  is  not  estopped 
from  setting  up  the  validity  of  the  patent  by  the 
fact  that,  in  an  action  for  infringement  in  which 
the  petitioner  was  the  defendant,  the  patent  had 
been  declared  invalid.— Deeley's  Patent,  Be,  O.A.  517. 

PHARMACY:— 

Sale  of  poisons— Medicine  containing  poison— Pro- 
prietary medicine — "  Patent  medicine  " — Pharmacy 
Act,  1868  (31  &  32  Vict.  c.  121),  «.  1,  2,  15  and  16. 
The  Pharmacy  Act,  1868,  imposes  a  penalty  of  £o 
upon  any  person  who  sells  "poisons"  without 
being  duly  qualified  (section  15),  and  the  articlei 
described  in  the  schedule  are  to  be  deemed  to  he 
"  poisons  "  (section  2) ;  and  section  16  provide] 
that  "  nothing  hereinbefore  contained  shall  inter- 
fere with  the  making  or  dealing  in  .patent 
medicines." 

The  defendant,  a  grooer,  sold  an  ounce  bottle  of 
a  proprietary  medicine  which  contained  one-tenth 
of  a  grain  of  a  scheduled  poison.  The  whole 
bottle,  if  taken  at  once  by  a  child  in  ordinary 
health,  would  certainly  be  injurious  and  might  be 
fatal,  and  to  an  infant  would  probably  be  fataL 

Held,  that  «/  proprietary  medicine  was  not  a 
"  patent  medicine  "  within  the  meaning  of 
16 ;  and  that  the  defendant  had  sold  a  r' 
within  the  meaning  of  section  15. 

Pharmaceutical  Society  v.  Piper,  41  W.  B.  447, 
followed.—  Pharmaceutical  Society  v.  Armscn,  OA. 

PERPETUITY.— See  Charity,  4, 11 ;  Will,  14, 31. 

POLICE.— See  Licensing  Law,  6 ;  Local  Gotbbjt- 
mknt,  16. 

POOR  LAW:— 

1.  Commencement  of  proceedings — Prosecution  with 
"  due  diligence  " — Limitation  of  time  for  payment  of 
debt — Justices — Quarter  sessions — Taxation  of  costs 
out  of  sessions — Consent — Poor  Law  (Payment  of 
Debts)  Act,  1859  (22  &  23  Vict,  c  49),  « .  1,  4—12 ft 
13  Vict.  c.  45,  s.  8. — On  an  appeal  at  quarter  ses- 
sions on  the  13th  of  July,  1892,  the  present 
defendants,  the  E.  Union,  were  ordered  to  pay  to 
the  present  plaintiffs  the  costs  of  the  arjpeaL  No 
application  was  made  and  no  oonsent  given  to  tax 
the  costs  out  of  sessions.  In  November  following 
the  clerk  of  the  peace  refused  to  tax  the  costs,  and 
en  the  7th  of  January,  1893,  the  court  of 
Bessions,  then  sitting,  made  an  order  for  i 
and  on  the  26th  of  January,  1893,  the 
taxed.  An  unsuccessful  attempt  was  made  to 
quash  that  order.     The  present  defendants  then 

•■•  declined  to  pay  the  amount,  on  the  ground  that  by 
section  1  of  22  &  23  Vict.  o.  49  they  were  pro- 
hibited from  paying  any  debt  except  within  the 
half-year  when  it  had  been  incurred,  or  within 
three  months  after  the  expiration  of  that  half-year. 
The  plaintiffs,  on  the  2nd  of  March*  1894,  com- 
menced this  action  against  the  defendants  lor  a 
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mandamus,  asserting  that  they  were  entitled  to 
payment  under  section  4  of  the  same  Act,  because 
they  bad,  within  the  time  limited  by  section  1,  com- 
menced proceedings  before  a  competent  authority 
to  obtain  taxation  of  the  oosts,  and  had  prosecuted 
the  same  with  due  diligence  to  final  settlement  of 
the  claim. 

Held,  by  Lord  Halsbury  and  A.  L.  Smith,  L.  J. 
(Lmdley,  L.J.,  dissenting),  that  the  effort  by  the 
present  plaintiffs  to  tax  the  oosts  in  November, 
1892,  was  not  the  commencement  of  proceedings 
within  the  meaning  of  section  4,  but  was  an  effort 
to  complete  other  proceedings  begun  in  July. 
Farther,  until  the  sum  of  money  to  be  paid  by  the 
present  defendants  was  ascertained,  there  was  no 
debt,  claim,  or  demand  become  due  or  incurred  by 
the  present  defendants,  and  as  the  oosts  were  ascer- 
tained on  the  26th  of  January,  1893,  and  the  action 
was  not  begun  until  the  2nd  of  March,  1894,  the 
defendants  could  not  lawfully  pay  the  oosts. — 
Midland  Bailway  Co.  v.  Edmonton  Union,  O.A.  309. 

2.  Costs — Limitation  of  time — Judgment  ordering 
guardians  to  pay  coeU — Taxation — "  Debt,  claim,  or 
demand  incurred  or  become  due** — Poor  Lav?  (Pay- 
ment of  debts)  Acts,  1859  (22  <*  23  Vict.  c.  49),  s.  1.— 
By  section  1  of  22  &  23  Vict  a  49,  "With 
respect  to  any  debt,  claim,  or  demand  which  may 
be  lawfully  incurred  by  or  become  due  from  the 
guardians  of  any  union  or  parish,  such  debt,  claim, 
or  demand  shall  be  paid  within  the  half-year  in 
which  the  same  shall  have  been  incurred  by  or 
become  due,  or  within  three  months  after  the  ex- 
piration of  such  half-year,  but  not  afterwards. 

Held,  that  a  judgment  of  the  House  of  Lords 
ordering  guardians  to  pay  the  oosts  of  an  appeal 
creates  a  "debt,  claim,  or  demand"  within  the 
meaning  of  the  above  section  from  the  time  when 
the  judgment  is  pronounced,  and  not  from  the  time 
when  the  oosts  are  taxed;  and,  therefore,  the  lia- 
bility of  the  guardians  to  pay  the  oosts  is  barred  at 
the  end  of  three  months  after  the  expiration  of  the 
half-year  within  which  the  judgment  was  pro- 
nounced, though  the  oosts  are  not  taxed  until  after 
the  expiration  of  that  half-year.— TTett  Ham  Union 
v.  8t.  Mattheiv,  Bethnal  Green,  O.A.  419. 

3.  Pauper  in  receipt  of  outdoor  relief— Reimburse- 
ment  of  guardians  on  death  of  pauper — Ordinary 
--creditors—Poor  Law  Act,  1849  (12  &  13  Vict. 
c.  103},  ss.  16,  17. — A  pauper  received  outdoor 
relief  from  the  guardians  of  the  union  during  the 
last  year  of  her  life.  She  left  a  will  disposing  of 
certain  property,  and  appointing  as  her  executor  a 
creditor.  The  guardians,  after  the  death  of  the 
pauper,  claimed  the  property  as  preferential  credi- 
tors under  the  Poor  Law  Act,  1849,  s.  16. 

Held,  that  the  guardians  were  ordinary,  not  pre- 
ferential, creditors ;  that  they  were  not  entitled  to 
"take  and  appropriate "  the  property  of  the 
deceased  pauper,  but  were  only  entitled  to  be  re- 
imbursed in  the  same  way  as  other  creditors,  and 
that  the  executor  creditor  had  an  equal  right  to  be 
reunbursed.— ZaiMr  v.  Chesterfield  Union,  Q.B.D.  25. 

4.  Bating — Appeal — Costs — Assessment  committee 
appearing  as  respondents — Consent  of  guardians — 
Condition  precedent — Union  Assessment  Committee 
Amendment  Act,  1864  (27  &  28  Vict.  c.  39),  s.  2.— 
It  is  a  condition  precedent  to  the  right  of  the  asses- 
ment  committee  of  a  union  to  appear  as  respon- 
dents to  an  apnea!  against  a  poor  rate  that  they 
should  have  obtained  the  consent  of  the  guardians 
of  the  union  as  required  by  section  2  of  the  Union 
Assessment  Committee  Amendment  Act,  1864. 

Therefore,  where  an  appeal  was  entered  against  a 
poor  rate,  and  the  assessment  committee  obtained  i 


I. 


the  consent  of  the  guardians  to  appear  as  respon- 
dents thereto,  and  it  was  arranged  that  all  appeals 
against  subsequent  poor  rates  made  in  respect  of 
the  same  property  and  upon  the  same  valuation 
list  should  oe  respited  from  sessions  to  sessions  and 
should  abide  the  result  of  the  test  appeal,  and  all 
the  appeals  were  eventually  dismissed,  with  oosts, 

Held,  that  the  assessment  committee,  not  having 
obtained  the  oonsent  of  the  guardians  to  appear 
as  respondents  to  these  subsequent  appeals  were 
not  entitled  to  the  oosts  incurred  by  them  in 
respect  thereof.— Reg.  v.  Essex  Justices,  G.A.  183. 

5.  Bating — Coal  mines— Lighting  rate— "  Land" 
— "  House,  buildings,  and  property  other  than  land  ** 
—Poor  Belief  Act,  1601  (43  Eliz.  c.  2),  s.  I— Lighting 
and  Watching  Act,  1833  (3  &  4  Will,  4,  c.  90),  s. 
33. — Coal  mines  are  not  "land,"  but  "property 
other  than  land  rateable  to  the  relief  of  the  poor  " 
within  the  meaning  of  section  33  of  the  lighting 
and  Watching  Act,  1833,  and  are,  therefore,  rateable 
on  the  higher  scale  under  that  Act,  although  they 
cannot  derive  any  benefit  from  the  rate. 

Decision  of  the  Court  of  Appeal  ([1894]  2  Q.  B. 
11)  affirmed. — Thursby  v.  Briercliffe-cum-Entwistle 
Commissioners,  H.L. 

6.  Bating — Docks — Docks  in  two  or  more  parishes — 
Principle  of  assessment — Statutory  prohibition  as  to  use 
of  part  of  undertaking. — Where  a  system  of  docks  or 
other  undertaking  extends  into  several  parishes,  the 

►roper  method  of  ascertaining  the  rateable  value  is 
>y  the  "  parochial  principle "  whenever  it  can  be 
applied — i.e.,  by  ascertaining  what  are  in  fact  the 
profits  earned  by  each  part  of  the  system  by  the 
particular  hereditaments  in  each  parish.  The 
principle  of  first  ascertaining  the  rateable  value  of 
the  whole  of  an  undertaking  and  then  dividing 
that  value  among  the  several  parishes  in  proportion 
to  the  area  in  each  parish  is  only  to  be  resorted  to 
in  cases  of  necessity. 

Decision  of  the  Court  of  Appeal,  42  W.  B.  595, 
[1894]  2  a  B.  69,  affirmed. 

Should  an  undertaking  be  forbidden  by  statute 
from  receiving  oertain  tolls  for  the  use  of  a  portion 
of  its  property,  it  should  only  be  atsonsod  in  respect 
of  that  portion  having  regard  to  the  existenoe  of 
the  statutory  prohibition :  London  County  Council 
v.  Brith,  42  W.  B.  330,  [1893]  A.  C.  562,  63  L.  J. 
M.  C.  9,  explained  on  this  point. 

Decision  of  the  Court  of  Appeal  (42  W.  B.  595) 
reversed. — Sculcoates  Guardians  v.  Hull  Docks  Co., 
H.L.  623. 

7.  Bating — General  district  rate — Nonpayment — 
Proceedings  against  occupier — Evidence  as  to  boundary 
of  borough  Jurisdiction  of  justices. — Where  a  person 
is  summoned  for  the  nonpayment  of  general  district 
rate  in  respect  of  premises  in  his  occupation,  he  is 
entitled  to  call  evidence  to  show  that  the  premises 
are  not  situated  within  the  area  for  which  the  rate 
is  made. — Baglan  Bay  Tin  Plate  Co.  v.  John,  Q.B.D. 

8.  Bating  —  Promoters  of  undertaking  —  Owners 
compounding — Deficiency  in  rates — Liability  of  pro- 
moters— Lands  Clauses  Consolidation  Act,  1845  (8  <fe 
9  Vict.  c.  18),  s.  133— Poor  Bate  Assessment  Act, 
1869  (32  &  33  Vict,  c  41),  s.  3.— The  owners  of 
houses  on  land  taken  by  the  promoters  of  an 
undertaking  for  the  purposes  of  their  works  had 
made  agreements  under  section  3  of  the  Poor  Bate 
Assessment  Act,  1869,  with  the  rating  authority  to 
pay  the  rates  instead  of  the  occupiers,  subject  to 
being  allowed  a  deduction  of  twenty-five  per  cent, 
from  the  amount  of  such  rates,  and  those  agree- 
ments were  in  force  when  the  promoters  took  the 
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Held,  that  on  the  true  construction  of  section  133 
of  the  Lands  Glauses  Act,  1845,  the  deficiency  in 
the  poor  rate  assessments,  which  the  promoters 
were  liable  to  make  good,  must  be  computed  having 
regard  to  the  rateable  value  at  the  time  the  special 
Act  authorizing  the  taking  of  the  premises  was 
passed,  and  that  the  promoters  were  not  entitled  to 
claim  the  deduction  of  twenty-five  per  oent.  from 
the  amount  of  the  rates  levied  according  to  that 
value.  —  Saint  Leonard's,  Shoreditch  v.  London 
County  Council,  Q.B.D.  698. 

9.  Bating — Rateable  hereditament — River  formed 
into  a  canal  with  new  cute  and  channels — Towing- 
path — Exclusive  occupation — Ownership. — By  virtue 
of  certain  private  Acts  of  Parliament  the  respon- 
dents and  their  predecessors  in  title  were  empowered 
to  soour,  enlarge,  and  deepen  a  oertain  river,  and 
to  do  other  acts  necessary  for  improving  the 
navigation,  and  to  make  new  channels  by  means  of 
artificial  cuts,  and  to  set  out  towing-paths,  and  to 
keep  them  in  repair. 

Held,  that  the  respondents  were  not  rateable 
either  in  respect  of  the  natural  bed  of  the  river  or 
of  the  towing-paths,  it  not  being  shown  that  they 
had  either  the  ownership  or  the  exclusive  occupa- 
tion of  such  paths. 

Reg.  v.  Proprietors  of  Mersey  and  Irwtll  Naviga- 
tion, 9  B.  &.  C.  95,  and  Badger  v.  South  Yorkshire 
Railway  Co.  1  E.  &  E.  347,  approved. 

Bruce  v.  Willis,  11  A.  &  E.  463,  distinguished.-- 
Doncaster  Union  v.  Manchester,  Sheffield,  <fcc,  Rail- 
way Co,  H.L. 

10.  Rating— Rateable  value — Public-house — Evi- 
dence as  to  takings  in  house— Admissibility. — On  an 
appeal  against  an  assessment  for  the  relief  of  the 
poor,  of  a  licensed  public-house  in  a  town,  the 
quarter  sessions  rejected  evidenoe  as  to  the  amount 
of  the  takings  of  the  tenant  in  the  public-house, 
and  reduced  the  rateable  value. 

Held,  that,  as  there  were  other  licensed  houses 
in  the  town  which  could  form  a  standard  of  com- 
parison for  the  purpose  of  ascertaining  the  rate- 
able value,  the  evidenoe  as  to  the  takings  was  not 
required  for  that  purpose,  and  was,  therefore,  pro- 
perly rejeoted. — Dodos  v.  South  Shields  Union, 
O.A.  532. 

11.  Rating — Tunnel — Easement — Paramount  occu- 
pation.— Where  in  pursuance  of  a  statute  the  owner 
of  land  granted  to  a  drainage  company  the  exclu- 
sive right  of  drainage  through  a  tunnel  and  a 
water-course  in  his  land,  with  a  right  of  placing 
works  in  the  tunnel  and  water-course,  and  of 
making  other  tunnels  in  connection  therewith, 
reserving  to  himself  mineral  and  other  rights. 

Held  (reversing  the  decision  of  the  Court  of 
Appeal),  that  the  statute  and  grant  gave  the  com- 
pany not  merely  an  easement,  but  possession  of  the 
tunnels  and  water-coarse ;  that  the  rights  reserved 
to  the  owner  were  subordinate  to  the  rights  granted 
to  the  company,  and  that  the  company  were  de 
facto  in  occupation  of  the  tunnels  and  water-course, 
and  rateable  to  the  poor  in  respect  thereof. 

The  test  of  rateability  is  not  whether  the  rights 
granted  are  corporeal  or  incorporeal,  but  whether 
there  is  an  occupation — which  is  a  question  of  fact. 
— Holywell  Union  v.  HaUcyn  Drainage  Co.,  H.L. 

12.  Rating —  Valuation  list — Valuation  {Metro- 
polis Act,  1869  (32  &  33  Vict.  c.  67),  s.  32—  Valua- 
tion of  individual  hereditaments. — An  appeal  against 
"the  total  of  the  gross  value,"  or  "the  total  of 
the  rateable  value,"  of  a  parish  under  section  32  of 
the  Valuation  (Metropolis)  Act,  1869,  cannot  be 
preferred  on  the  ground   that   the  valuation  of 


individual    hereditaments   is   incorrect.  —  London 
County  Council  v.  St.  George's,  Hanover-square,  H.L. 

13.  Scttterncnt—IrremovabilUy— Residence  of  wife 
—Divided  Parishes  and  Poor  Law  Amendment  Ad, 
1876  (39  &  40  Vict,  c  61),  s.  34.— In  estimating  tin 
period  of  three  years  during  which  a  pauper 
acquires  the  status  of  irremovability,  there  cannot 
be  included  a  period  during  which  the  pauper's 
wife  resided  bv  herself  within  the  union  before  the 
pauper  himself  commenced  his  residence  in  that 
union. — West  Ham  Union  v.  Cardiff  Union,  qjld. 
424. 

See  also  Local  Government,  7. 

POWEB  OP  APPOINTMENT:— 

1.  General  Power— Proceeds  of  sale  of  real  estate 
liable  to  be  reinvested  in  land— Donee  of  power  of 
domiciled  Frenchwoman— French  vriU — Exercise  of 
vomer.— The  testatrix,  an  English  subject,  who 
had  acquired  a  French  domicile,  had  a  general 
power  of  appointment  over  a  fund  in  iftigl^ 
representing  the  proceeds  of  sale  of  English  real 
estate  and  which  were  liable  to  be  laid  out  in  the 
purchase  of  other  lands ;  the  testatrix,  by  her  will 
will  made  in  French  form,  gave  all  her  properties 
and  chattels  to  T.  absolutely : 

Held,  that  the  will  must  be  construed  as  an 
exercise  of  the  power,  and  that  the  fund  being  in 
form  personal  estate  passed  by  the  wilL 

Chandler  v.  Pocock,  16  Ch.  D.  648,  followed.  - 
Harmon,  Re,  Lloyd  v.  Tardy,  gh.  D.,  kbkkwigh,  j. 

2.  Limited  power — Will  executed  prior  to  settlement 
creating  power—WUls  Act,  1  Viet.  c26m.  24,  27.— 
Section  27  of  the  Wills  Act  refers  exclusively  to 
general  powers  of  appointment,  and  does  not  apply 
to  special  or  limited  powers.  Property  comprised 
in  a  limited  or  special  power  of  appointment  exer- 
cised by  will  is  not  real  or  personal  estate  comprised 
in  the  will  within  section  24  of  the  W3]a  Act. 

Re  Wells,  42  Oh.  D.  646,  approved. 
StiUman  v.  Weedon  considered. — Doyle  y.  Govt*, 
CH.D.,  M.B.  (It.). 

3.  Objects  of  power  "  relations  "  of  illegitimate  ami 
childless  wife—Apointment  amongst  children  of  her 
"  brothers  and  sisters  " — Validity — Exclusive  or  aoa- 
exclusive  power — Powers  Law  Amendment  Act,  1874 
(37  <fc  38  Vict.  c.  37),  s.  1.— A  testator  by  his  will 
gave  all  his  property  to  his  wife  for  her  life,  i 


after  her  death  he  pave  one  moiety  of  the  i 
"  to  my  wife's  relations  as  she  may  direct."  The 
wife,  who  was  illegitimate  to  the  knowledge  of  the 
testator,  and  childless,  survived  him,  and  by  her 
will  purported  to  exercise  the  power  in  favour  of 
ohidren  of  persons  whom  she  described  as  her 
"  brothers  and  sisters,"  the  latter  being  issue  of  the 
marriage  of  her  father  and  mother. 

Held,  that,  reading  the  language  of  the  will  by 
the  light  of  the  surrounding  circumstances,  the 
the  testator  meant  to  use  the  words  "relations," 
not  in  its  primary  sense  of  legitimate  relations,  but 
in  a  secondary  sense,  as  meaning  those  persons  who 
would  have  been  her  relations  if  she  had  beam 
legitimate,  and  that,  therefore,  the  appointment 
was  valid. 

Held,  further,  that  the  power  of  appointees* 
was  a  power  of  distribution,  and  not  a  power  of 
selection ;  that  Lord  Selborne's  Act,  37  &  38  Vict 
o.  37)  did  not  apply,  and  that  the  old  rule  of  law 
established  by  Pope  v.  Whiicombe,  3  Mer.  689,  was 
unaffected  by  the  Act,  and  consequently  that  the 
class  relations  to  take  under  the  appointment  was 
confined  to  the  statutory  next  of  km  of  the  widow, 
to  be  ascertained  at  her  decease. — Deuba,  JSc, 
Starkey  v.  Eyres,  GH.D.,  8TDOJWG,  J.,  70. 
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4.  Revocation— Joint  appointment — Revocation  by 
survivor. — By  a  marriage  settlement  funds  were 
settled  upon  trust  for  the  children  in  such  shares 
and  in  such  manner  as  the  husband  and  wife  during 
their  joint  lives  by  deed,  with  or  without  power  of 
revocation  and  new  appointment,  should  appoint ; 
and  in  default  of  and  subject  to  such  joint  appoint- 
ment, then  as  the  survivor  of  them  should  by  deed, 
with  or  without  power  of  revocation  and  new 
appointment,  or  by  will,  appoint. 

The  husband  and  wife  made  a  joint  appointment 
of  part  of  the  trust  funds,  with  a  proviso  that  the 
appointment  thereby  made  was  made  "  subject  to 
the  power  of  revocation  and  new  appointment 
mentioned  in  the  settlement."  After  the  death  of 
the  wife  the  husband  executed  a  deed  revoking  the 
joint  appointment  and  making  a  new  appointment. 

Held,  that  the  husband  and  wife  had  power  in 
their  joint  appointment  to  reserve  a  power  of 
revocation  ana  new  appointment  to  the  survivor ; 
and  that  such  a  power  of  revocation  and  new 
appointment  had  been  effeotually  reserved  in  the 
joint  appointment.  —  Harding,  Re,  Sogers  v. 
Harding,  O.A. 

5.  Special  power — Execution — General  bequest — 
Intention — Evidence, — When,  on  the  construction  of 
a  will,  the  court  is  of  opinion  that  a  special  power 
has  not  been  exercised,  evidence  is  not  admissible 
to  show  intention  to  exercise  it. — Huddlestont  Be, 
Bruno  v.  Eysion,  CH.D.  kekewioh,  j.  139. 

See  also  Ma  hutted  Woman,  5;  Settlement,  7 ; 
Trustee,  7 ;  Will,  15, 18. 

PEACTICE:— 

1.  Admissions — Payment  into  court — Executor 
carrying  on  testator's  business. — An  executor  who 
carried  on  his  testator's  business  admitted  that  he 
had  allowed  part  of  his  testator's  estate  directed 
by  the  will  to  be  invested,  to  remain  in  the  busi- 
ness, but  alleged  that  the  testator's  assets  did  not 
cover  his  liabilities.  The  testator  by  his  will  had 
directed  the  executor  to  carry  on  the  business. 

The  Court  of  Appeal  (reversing  Chitty,  J.)  refused 
to  order  the  executor  to  pay  into  court  a  sum  of 
money  representing  part  of  the  testator's  estate 
that  remained  invested  in  the  business. 

The  practice  relative  to  orders  for  payment  into 
court  on  admissions  considered. — Neville  v.  Mathew- 
man,  O.A. 

2.  Affidavit-- Filing— Solicitor— R.  S.  C,  ord.  38, 
rr.  10,  15. — Every  affidavit  sworn  for  the  purpose 
of  being  used  in  the  course  of  proceedings  should 
be  filed  before  being  used ;  and  if  used  before  filed 
an  undertaking  should  be  given  to  file  as  soon  as 
possible.  It  is  the  duty  of  the  solicitor  of  the  party 
on  whose  behalf  the  affidavit  has  been  sworn  to 
cause  it  to  be  filed. — Taylor  v.  Gates,  O.A. 

3.  Amendment-- Jurisdiction — Order  made  on  mis- 
representation of  facts — Bight  to  rehear — R.  S,  C, 
1883,  ord.  28,  r.  11.— Where  an  order  which  repre- 
sents the  decision  of  the  judge  has  been  finally 
drawn  up,  there  is  no  jurisdiction  to  reconsider  it, 
though  it  may  have  been  made  on  a  misrepresenta- 
tion of  fact. 

Staniar  v.  Evans  (35  W.  B.  286,  34  Ch.  D.  470) 
questioned.-- Preston  Banking  Co.  v.  Allsupp,  O.A. 

psi. 

i  4.  Appeal — Costs — Taxation — Chambers,  order  in 
^-Divisional  Court — Court  of  Appeal — Judicature 
Wc*,  1894  (57  &  58  Vict.  c.  16),  s.  1  (1)  (4)  (5)— 
S.  8.  C,  1883,  ord.  55,  r.  23.— A  summons  to 
leview  the  taxation  of  a  bill  of  oosts  is  a  matter 
t>f  "  practice  and  procedure,"  and  consequently  an 


appeal  from  an  order  on  such  a  summons  lies  to  the 
Court  of  Appeal  by  virtue  of  section  1  (4)  of  the 
Judicature  Aot,  1894,  and  not  to  the  Divisional 
Court.— Oddy,  Re,  O.A.  363. 

5.  Appeal— Injunction — Suspension  —  Application 
for  further  suspension — Court  to  which  application 
should  be  made. — A  judgment  of  a  court  of  first  in- 
stance had  been  varied  by  the  Court  of  Appeal,  who 
granted  an  injunction,  but  suspended  its  operation 
for  a  oertain  time. 

Held,  that  an  application  for  a  further  suspen- 
sion was  rightly  made  to,  and  could  be  disposed  of 
by,  the  judge  of  the  court  of  first  instance. — 
Shelf er  v.  City  of  London  Electric  Lighting  Co.  (No. 
2),  O.A. 

6.  Appeal — Leave  to  appeal — Judicature  Act,  1873, 
s.  52— Judicature  (Procedure)  Act,  1894,  s.  1  (&).— 
The  leave  of  the  Court  of  Appeal  or  a  judge  there- 
of, which  is  required  by  section  1,  sub-section 
1  (b),  of  the  Judicature  (Procedure)  Act  of  1894, 
before  an  appeal  can  lie  from  an  interlocutory  order 
made  by  a  judge  need  not  be  obtained  for  an 
application  to  vary  or  discharge  an  interim  order 
made  under  section  52  of  the  Judicature  Aot,  1873. 
—Boyd  v.  Bischoffsheim,  O.A.  36. 

7.  Appeal — "Matters  of  practice  or  procedure99 
— Jurisdiction  of  Divisional  Court — Supreme  Court 
of  Judicature  (Procedure)  Act,  1894  (57  &  58  Vict, 
c.  16),  s.  1,  sub-section  4. — An  appeal  from  the 
refusal  of  a  judge  in  chambers  to  grant  an  inter- 
locutory injunction  is  an  appeal  in  a  matter  of 
"  practice  and  procedure "  within  section  1,  sub- 
section 4,  of  the  Judicature  Aot,  1894,  and  should 
be  to  the  Court  of  Appeal. — McHarg  v.  Universal 
Stock  Exchange,  Q.B.D.  464. 

8.  Appeal — Pauper—Special  leave — Security  for 
costs. — A  party  who  has  sued  a  defendant  in  formd 
pauperis  in  the  court  below  is  entitled  to  appeal  as 
a  pauper  without  either  giving  seourity  for  oosts  or 
obtaining  special  leave  so  to  appeal. — Biggs  v. 
DagnaU,  Q.B.D. 

9.  Appeal— Time  for  appealing — Interlocutory  or 
final  order — Summons  in  administration  action — 
Order  for  payment  to  annuitant  under  will — R.  S.  C, 
1883,  ord.  58,  r.  15. — In  an  action  for  administra- 
tion in  which  further  consideration  had  been  ad- 
journed, the  executors  and  trustees  of  the  will  took 
out  a  summons,  asking  for  directions  as  to  whether 
they  were  at  liberty  to  make  certain  payments  out 
of  moneys  in  their  hands  to  an  annuitant  on 
account  of  his  interest  under  the  will.  North,  J., 
acceded  to  the  application. 

Held,  that  the  order  of  North,  J.,  was  interlocu- 
tory, and  not  final,  and  that,  therefore,  an  appeal 
from  it  should  be  brought  within  fourteen  days. 

Salaman  v.  Warner  ([1891]  1  Q.  B.  734)  and 
McNair  <fc  Co.  v.  Audensnaw  Paint  and  Colour  Co. 
{Limited)  ([1891]  2  Q.  B.  502)  approved.— Gardner, 
Re,  Long  v.  Gardner,  O.A. 

10.  Appeal — Time  for  appealing — Special  leave— 
R.  S.  C,  1883,  ord.  58,  r.  15— R.  8.  C,  1893,  r.  27. 
—Ord.  58,  r.  15,  of  November,  1893,  which  limits 
the  time  for  appealing  to  three  months,  does  not 
apply  to  a  judgment  passed  and  entered  before  the 
rule  came  into  operation* — Budgett  v.  Budgett,  O.A. 
51. 

11.  Assignment  of  debt — Building  agreement — 
Promise  by  landowner  to  lend  money  to  builder — As- 
signment by  builder  to  third  person — Judicature  Act, 
1873  (36  &  37  Vict.  c.  66),  s.  25,  sub-section  6.— A 
builder  was  erecting  houses  on  the  defendant's 
land  under  an  agreement  by  which  the  defendant 
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was  to  grant  him  leases  of  the  houses  when  com- 
pleted. The  builder  requiring  money  to  complete 
the  houses,  the  defendant  promised  to  lend  him 
£250,  to  be  advanced  by  weekly  sums  as  the  work 
progressed.  The  houses  having  been  almost  com- 
pleted, the  builder,  who  was  indebted  to  the  plain- 
tiffs, by  an  instrument  in  writing  directed  the 
defendant  to  pay  to  the  plaintiffs  £50  out  of  the 
moneys  due  or  to  become  due  from  the  defendant 
to  the  builder,  and  notice  in  writing  of  this  instru- 
ment was  given  to  the  defendant. 

Held,  that  the  promise  to  advance  the  £250  did 
not  create  any  "  debt  or  other  legal  chose  in  action  " 
capable  of  being  assigned  within  section  25,  sub- 
seotion  6,  of  the  Judicature  Act,  1873. 

Judgment  of  the  Divisional  Court  reversed.— 
May  v.  Lane,  O.A.  193. 

12.  Attachment — Affidavit  in  support  of— Copy  to 
he  served  with  notice  of  motion — Form  of—B.  S.  C, 
1883,  ord.  41,  r.  5;  order  52,  r.  4.— The  copy  of 
the  affidavit  intended  to  be  used  in  support  of  a 
motion  for  attachment,  and  whioh  has  to  be  served 
with  the  notice  of  motion,  must  state  that  the  order 
required  to  be  obeyed  when  served  was  indorsed 
with  a  memorandum  pointing  out  the  consequences 
of  neglecting  to  obey  it.  If  the  order  when  served 
does  not  contain  such  indorsement  the  service  is 
irregular,  and  no  attachment  can  issue. — Stockton 
FootbaU  Co.  v.  Gaston,  Q.B.D. 

13.  Attachment — Leave  to  issue— Notice  of  motion 
—Service— No  appearance  entered— B.  S.  ft,  1883, 
ord.  44,  r.  2/  Or d.  52,  rr.  3,  4;  ord.  67,  r.  4.— 
Where  the  plaintiff  knows  where  to  find  the  defend- 
ant, leave  to  issue  an  attachment  against  the 
defendant  will  not  be  granted  unless  the  plaintiff 
has  served  the  defendant  with  notioe  of  the  motion 
for  attachment,  and  with  copies  of  the  affidavits 
to  be  used  thereon,  even  though  the  defendant  has 
not  entered  an  appearance  in  the  action. — Bassettf 
Re,  Bassett  v.  Bassett,  OH.D.,  NORTH  j. 

14.  Attachment,  writ  of— Leave  to  issue— Service  of 
order — Special  indorsement— B.  S.  ft,  ord.  41,  r.  5. — 
The  special  memorandum  which,  under  ord.  41,  r. 
5,  is  to  be  indorsed  on  the  copy  of  a  judgment  or 
order  served  upon  a  person  required  to  obey  the 
same,  is  not  necessary  in  the  case  of  a  merely  pro- 
hibitive order — e.g.,  an  injunction  to  restrain  the 
doing   of   some   act. — Hudson    v.     Walker,    oh.d 

NORTH,  J. 

15.  Bill  of  sale — Consent  to  satisfaction — Memo- 
randum of  satisfaction — Affidavit  to  verify  signature 
and  consent — Deponent  not  a  solicitor — Ord.  61,  r.  26 
— Practice — Masters  Bales,  r.  25. — On  an  application 
in  respect  of  a  bill  of  sale  having  been  made  to  a 
master  in  chambers  for  his  direction  to  enter  a 
memorandum  of  satisfaction  of  the  bill,  it  appeared 
that  the  affidavit  of  verification  of  signature  and 
consent,  although  there  were  no  special  circum- 
stances, was  made  by  a  person  who  was  not  a 
solicitor. 

Held,  that  the  mere  fact  that  the  deponent  of  the 
affidavit  is  not  a  solicitor  is  not  of  sufficient  reason 
for  refusal  to  enter  satisfaction. — White  v.  Bubery, 

Q.B.D. 

16.  Chambers — Reference  to  tlve  court — Appeal — 
Judicature  Act,  1894  (57  <fc  58  Vict.  c.  16),  s.  1.— In 
matters  of  practice  and  procedure  a  judge  at  cham- 
bers has  now  no  power  to  refer  a  summons  to  the 
Divisional  Court. 

Such  a  summons  cannot  be  referred  to  the  Court 
of  Appeal,  but  the  proper  practice  is  that  the  judge 
at  chambers  should  either  make  or  refuse  an  order, 


giving  leave  to  appeal,  if  necessary. — Hood  Asm  v. 
Cathcart  (No.  2),  O.A. 

17.  Chambers,  judge  at — "Matters  of  practice  <nd 
procedure  " — No  power  of  reference — Judicature  Act, 
1894  (57  <*  58  Vict,  c  16),  s.  1  (4).— Having  regard 
to  section  1,  sub-seotion  (4),  of  the  Judicature 
Act,  1894,  in  matters  of  practice  and  procedure, 
a  judge  at  chambers  has  now  no  power  of  referring 
a  summons  either  to  the  Divisional  Court  or  the 
Court  of  Appeal;  in  every  such  case  the  proper 
practice  now  is  for  the  judge  in  chambers  to 
adjudicate  upon  the  summons. — Boberta  v.  Blast, 
O.A.  308. 

18.  Chambers  —  Motion  to  discharge  order  » 
chambers— Judicature  Act,  1873(36  &  37  VicL  e.  66), 
$.  50 — Supreme  Court  of  Judicature  (Procedure)  Ad, 
1894  (57  <fc  58  Vict,  c  16),  «.  1,  4.— The  power  of  a 
judge  of  the  Chanoery  Division  to  hear  a  motion  to 
discharge  an  order  made  in  chambers  is  not 
affeoted  by  the  Supreme  Court  of  Judicatan 
(Procedure)  Act,   1894.— Boahe  v.  Stevenson,  gejx 

KSK.,  J.,  189. 

19.  Commercial  Court  —  Rules  of  evidence  — 
Transfer  of  action  commenced  in  Chancery  Durism 
to  Queen's  Bench  Division— -Judicature  Act,  1891,  i. 
3.— The  oourt  established  for  the  trial  d 
commercial  causes  has  no  greater  power  than  soy 
other  oourt  to  dispense  with  the  technical  rules  of 
evidence.  All  its  powers  are  derived  under  tat 
Supreme  Court  ox  Judicature  (Procedure)  Act, 
1894,  and  the  rules  made  thereunder. 

The  circumstanoes  under  whioh  the  court  wiB 
order  the  transfer  of  an  action  oommenoed  in  tat 
Chancery  Division  to  the  Queen's  Bench  Drriska 
for  trial,  considered.— Baerlein  v.  Chartered  Book  sf 
India,  O.A.  692. 

20.  Costs— Petition— Summons—  Order  65,  r.  2(1). 
— A  petition  was  presented  by  a  trustee  and  same 
of  the  beneficiaries  under  a  will  for  payment  oat  of 
oourt  of  part  of  a  sum  of  over  £1,000  paid  into 
oourt  by  the  railway  company,  and  transfer  of  tat 
balance  to  the  credit  of  a  partition  action  in  wbieV 
an  order  had  been  made  declaring  the  rights  of  tat 
parties  interested. 

Held,  that  the  case  fell  within  the  provisions  ef 
Ord.  55,  r.  2  (1),  and  the  railway  company  an* 
pay  the  costs,  such  costs  not  to  be  greater  thai 
those  properly  incurred  on  a  summons  adjoaraad 
to  a  judge  in  chambers  and  attended  by  c 
Lancashire  and  Yorkshire  BaUway  Co*,  Be,  CHJK 
XBEEWIOH,  J. 

21.  Costs — Petition  instead  of  originating  sum- 
mons— Judgment — Order  for  sale  ©/  debtor* s  ' 
under  21  &  28  Vict.  c.  112,  s.  4—2.  8.  C.9  ord.  7*, 
r.  1 ;  ord.  55,  r.  9b. — When  a  judgment  c 
possession  had  proceeded  by  petition  instead  of 
originating  summons  under  27  &  28  Vict,  c  112»  t. 
4,  as  amended  by  B.  S.  C,  ord.  55,  r.  96.  the 
of  proceedings  initiated  by  summons  wen 
allowed* — Martin  and  Varlow,  Be,  gej>.  mWEt* 
247. 

22.  Costs — Taxation — Copy  correspondence— Tt 
ing  master's  discretion — Statute-barred  easts  AV 
ance  to  trustees. — The  amount  to  be  allowed 
copy  correspondence  is  in  the  discretion  of  tfc 
taxing  master,  whose  duty  it  is  to  asoerts 
part  of  the  correspondence,  having  regard  to  el 
the  circumstances  of  the  case,  is  requisite  Jortt 
proper  determination. 

Trustees  are  entitled  to  be  recouped  oat  of  sal 
trust  estate  statute-barred  coats  which  they! 
properly  incurred.— ited^att  v.  BudgeU  (29a.   4 
OH«D.  XKKSWIGH,  ?.,  167 
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23.  Costs — Taxation — Counsel*9  fees — Three  coun- 
del. — In  order  to  justify  the  employment  of  three 
counsel  a  ease  must  involve  extraordinary  compli- 
cation and  difficulty.  The  chance  that  all  the  three 
oounsel  may  not  attend  during  the  whole  hearing 
cannot  be  taken  into  consideration,  it  must  be 
assumed  that  all  three  are  able  to  attend  through- 
out,— Glamorgan  County  Council  v.  Great-  Western 
Railway  Co.,  O.O.B. 

24.  Costs — Taxation — Party  and  party — Imma- 
terial witness — Discretion  of  taxing-master — Ord.  65, 
r.  27  (29).— The  court  will  not  interfere  with  the 
discretion  of  the  taxing-master  as  to  the  allowing 
or  disallowing  the  costs  of  a  witness  unless  it  is 
satisfied  that  the  taxing-master  has  not  properly 
considered  the  matter. — Oliver  v.  Robins,  oh.d. 
KBXEW7CH,  J.,  137. 

25.  Costs — Taxation — Witnesses  expenses— Photo- 
graphs—Notice to  admit— R.  8.  C,  1883,  ord.  65,  r. 
27  (9)  (20)  (29)  (37)  (38).— The  costs  of  witnesses 
subpoenaed  but  not  actually  called,  are  within  the 
taxing-master's  discretion ;  and  the  taxing-master 
must  exercise  his  discretion  without  reference  to 
scales  and  rules  before  the  Judicature  Act,  1873. 

Turnbull  v.  Janson,  26  W.  R.  815,  3  0.  P.  D.  264, 
followed. 

Semble,  the  costs  of  a  photographer  called  as  a 
witness  simply  to  prove  the  photographs  should  not 
be  allowed,  unless  notice  to  admit  his  proof  has 
been  given  and  the  other  side  has  refused  to  admit 
it. — East  Stonehouse  Board  v.  Victoria  Brewery  Co., 

GH.D.  NORTH,  J.,  585. 

26.  Discovery — Inspection. — Where  a  party  to  an 
action  makes  an  affidavit  of  documents  which  he 
admits  relate  to  the  matters  in  question  in  the 
action,  but  desires  to  protect  some  of  the  oontents 
of  those  documents  from  discovery,  he  is  bound  to 
take  upon  himself  the  responsibility  of  stating  on 
oath  which  parts  do  and  which  do  not  relate  to  the 
matters  in  question. — Yorkshire  Provident  Life 
Assurance  Co.  v.  Gilbert  (Limited),  O.A. 

27.  Discovery  —  Inspection — Affidavit — Documents 
annexed — Lunatic  —  Committee — Final  discharge  — 
Documents  relating  to  lunatic's  estate. — Although, 
under  the  present  practice,  documents  exhibited  to 
an  affidavit  are  not  filed  along  with  the  affidavit, 
that  is  a  mere  rule  of  convenience,  and  does  not 
affect  the  right  of  inspection. 

Where,  therefore,  an  affidavit  was  filed  which 
referred  to  certain  documents  as  "annexed" 
thereto,  it  was  held  that  any  person  having  a  right 
to  see  the  affidavit  had  a  right  to  see  the  docu- 
ments annexed. 

The  executor  of  a  deceased  lunatic  asked  for  an 
order  upon  the  committee  oi.the  lunatic's  estate 
to  hand  over  to  him  certain  documents  relating  to 
the  lunatic's  estate  and  to  the  committee's  manage- 
ment thereof.  The  committee  had  not  received  a 
final  discharge. 

Held,  that  the  application  was  premature,  and 
must  be  refused. — Hinchliffe,  Re,  lttn.  82. 

28.  Discovery— Inspection — Books  of  account  of 
rival  traders — Application  to  produce  after  fully 
answering  interrogatories — R.S.C.  1883,  ord.  31, 
rr.  1,  12. — Where  the  parties  to  an  aotion  are  rivals 
in  trade  and  interrogatories  are  administered  by 
the  one  to  the  other  of  them,  if  the  court  or  a 
judge  is  satisfied  that  such  interrogatories  have 
been  fully  and  sufficiently  answered,  and  that  it 
would  be  oppressive  and  vexatious  to  compel 
production  of  books  of  account,  no  order  for  that 
purpose  will  be  made. 

An  aotion     was     brought     by  the  Attorney- 


General  at  the  relation  of  numerous  tramway  car 
manufacturers  to  restrain  a  tramways  company, 
incorporated  by  special  Act  of  Parliament,  from 
manufacturing  ana  supplying  rolling  stock  to  other 
companies  by  means  of  capital  not  authorised  to  be 
so  applied. 

The  court  allowed  the  plaintiffs  to  interrogate  as 
to  what  capital  the  defendants  were  employing  in 
such  manufacture,  but  refused  to  order  the 
defendants  to  produce  their  books  of  account  and 
documents  for  the  purpose  of  showing  whether  the 
answers  which  they  had  given  to  the  interrogatories 
were  true. — Attorney-  General  v.  North  Metropolitan 
Tramways  Co.,  O.A. 

29.  Discovery — Inspection  of  documents — Entries  in 
bankers'  pass-books — Affidavit  of  documents  disclosing 
pass-books — Inspection  of  bankers'  books— Jurisdiction 
to  order— Bankers'  Books  Evidence  Act,  1879  (42 
Vict.  c.  11),  s.  7. — Where  a  plaintiff  makes  an 
affidavit  of  documents  to  which  he  schedules  his 
banker's  pass-books,  the  defendant  is  not  debarred 
from  obtaining  inspection,  under  section  7  of  the 
Bankers'  Books  Evidence  Aot,  t1879,  of  the  entries 
in  the  banker's  books. 

Parnell  v.  Wood,  1892,  P.  137,  distinguished.— 
Perry  v.  Phosphor  Bronze  Co.  C.A. 

30.  Discovery  —  Inspection  of  documents — Libel — 
Justification  —  Particulars  —  Damages —  R.  S.  C, 
1883,  ord.  36,  r.  37.— In  an  action  for  libel  where 
justification  is  pleaded  as  a  defence,  and  particulars 
of  such  plea  delivered,  the  issues  to  be  tried  under 
that  plea  are  limited  to  the  matters  referred  to  in 
the  particulars ; 

Consequently,  the  defendant  can  only  obtain 
discovery  of  documents  relating  to  those  matters ; 
and  the  f aot  that  the  defendant  had  also  delivered 
further  particulars  in  support  of  a  plea  in  reduction 
of  damages,  does  not  enlarge  the  defendants  right 
of  discovery. — Yorkshire  Provident  Life  Assurance 
Co.  v.  Gilbert,  O.A. 

31.  Discovery  —  Interrogatories  —  Allowance  by 
fudge— Objection  to  answer— R.  8.  C,  ord.  31,  rr. 
1,  6. — A  judge  by  allowing  interrogatories  under 
ord.  31,  r.  1,  does  not  preclude  the  party  interro- 
gated from  taking  objections  under  rule  6  of  the 
same  order.  Such  allowance  is  in  the  discretion 
of  the  judge  from  whose  order  no  appeal  will  be 
entertained,  unless  there  has  been  some  mistake  in 
principle,  or  some  substantial  injustice  done. — 
Peek  v.  Ray,  O.A. 

32.  Discovery  —  Interrogatories  —  Relevancy  of — 
The  plaintiff,  the  trustee  in  bankruptcy  of  C,  by 
his  statement  of  claim  alleged  that  0.  and  the 
defendant  had  carried  on  business  in  co-partnership 
as  dealers  in  landed  property,  and  that  certain 
property  conveyed  to  0.  and  the  defendant  as 
tenants  in  common  had  been  purchased  for  the 
purposes  of  the  said  business.  Hie  plaintiff 
claimed  a  declaration  that  this  property  belonged 
to  C.  and  the  defendant  as  oo-  partners,  and  that 
the  defendant  was  liable  to  account  to  the  plaintiff 
for  the  share  of  C.  therein.  The  defendant  denied 
that  he  had  carried  on  business  in  oo-partuership 
with  C,  or  that  the  property  in  question  was 
partnership  property.  The  plaintiff  administered 
interrogatories  to  the  defendant,  whereby  he  asked 
the  defendant,  among  other  things,  to  give  a  list 
of  the  properties  he  and  C.  had  been  jointly 
interested  in  prior  to  and  subsequent  to  a  certain 
date,  and  also  to  state  whether  there  were  any, 
and,  if  so,  what,  written  articles  of  agreement 
between  0.  and  the  defendant  with  reference  to 
the  purchase  of  landed  properties. 
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Held,  that  these  interrogatories  were  not  relevant 
to  the  issue,  and  ought  to  be  disallowed. — 
Kennedy  v.  Dodson,  O.A.  259. 

33.  Discovery  —  Interrogatories  —  Sufficiency  of 
answer— Legal  personal  representative— Knowledge  of 
solicitor  and  banker  of  testator — Inquiry  of  solicitor  or 
banker. — In  an  action  against  an  executor,  to  recover 
from  the  testator's  estate  moneys  paid  to  the  latter 
in  alleged  improper  exercise  of  a  power  more  than 
twenty  years  Wore  action  brought,  the  executor  is 
not  bound  to  make  inquiry  of  the  solicitor  or 
banker  to  his  testator  as  to  the  dealings  of  his 
testator  with  the  moneys,  where  it  does  not  appear 
that  the  inquiry  will  result  in  obtaining  information 
with  respect  to  which  the  executor  is  interrogated. 
—Alliott  v.  Smith,  ch.d.,  xekewich,  j.,  597. 

34.  Dismissal  of  action  for  want  of  prosecution — 
Order  for  new  trial — Default  in  entering  action  for 
new  trial, — Where  the  Court  of  Appeal  has  ordered 
a  new  trial,  and  the  party  who  has  obtained  the 
order  has  not  entered  the  action  for  trial,  the  Court 
of  Appeal  has  no  original  jurisdiction  to  entertain 
a  motion  to  dismiss  the  action  for  want  of 
proseoution. 

The  proper  place  to  make  the  application  is  at 
chambers.— Eobarts  v.  French,  O.A.,  258. 

35.  Evidence — Documents  produced  by  witness  no 
party  to  proceedings — Putting  in  documents  en  bloc  or 
seriatim — Beferee9Breport — Motion  to  vary  for  rejection 
of  evidence — New  trial,  analogy  of— Order  39,  r.  6. — 
Where  documents  are  produced  by  a  witness  who  is 
not  a  party  to  the  proceedings,  the  proper  course  is 
for  an  adjournment  to  be  made  to  enable  the  parties 
to  ascertain  which  of  those  documents  are  material. 
The  parties  are  not  entitled  to  put  in  the  whole  of 
the  documents  en  bloc,  or  to  ask  the  witness  to 
produce  the  documents  seriatim,  and  question  him 
thereon. — Maplin  Sands,  Be,  O.A. 

36.  Evidence — Foreign  defendant — Commission  to 
take  evidence  abroad — Defendant  temporarily  within 
jurisdiction. — The  defendant,  a  foreigner  domiciled 
in  Canada,  was  served  with  the  writ  in  the  action 
while  he  was  on  a  temporary  visit  to  England. 
Subsequently  to  the  issue  of  the  writ  negotiations 
were  entered  into  for  a  settlement,  and  the  defend- 
ant again  came  to  England,  but  the  negotiations 
fell  through  and  the  defendant  returned  to 
Canada. 

Held,  that  the  defendant  was  entitled  to  a  com- 
mission to  Canada  to  take  his  evidence. 

Boss  v.  Woodford,  42  W.  B.  188,  [1894]  1  Ch.  38, 
approved.— New  v.  Burns,  O.A.  182. 

37.  Evidence — Judgment  debtor — Examination  as 
to  means— Allowance  for  expenses—  Ord.  37,  r.  9 — 
Attachment— Service  of  copy  of  affidavits — Ord.  52, 
r.  4. — A  judgment  debtor  attending  before  a 
master  for  examination  under  ord.  42,  r.  32,  is  not, 
by  virtue  of  ord.  37,  r.  9,  entitled  to  payment  of 
his  expenses  in  accordance  with  the  scale  of  allow- 
ances applicable  to  witnesses,  but  is  only  entitled 
to  such  sum  for  his  expenses  as  the  master  may 
consider  reasonable. 

Where,  on  an  application  for  a  writ  of  attach- 
ment, the  party  showing  cause  took  the  objection 
that  he  had  not  been  served,  under  ord.  52,  r.  4, 
with  a  copy  of  the  affidavits  to  he  used  in  the  ap- 
plication, and  the  judge  allowed  an  adjournment 
to  enable  the  party  to  answer  them,  and  on  the 
adjourned  hearing  ordered  a  writ  of  attachment  to 
issue,  the  Court  of  Appeal  refused  to  set  aside  the 
writ  for  non-compliance  with  ord.  52,  r.  4. — Bendell 
v.  Grundy,  o.A.  50. 

38.  Foreclosure  —  Debenture* holder  —  Originating 


summons. — A  foreclosure  order  can  be  made  at  the 
instance  of  debenture-holders  on  an  originating 
summons,  and  a  writ  is  not  necessary  in  order  to 
enable  the  court  to  make  such  an  order. 

Sadler  v.  Worley,  [1894]  2  Ch.  170,  commented 
on. — Oldrey  v.  Union  Works,  ch.d.  kekewioh,  j. 

39.  Foreclosure — Delivery  of  possession — Ex  park 
application. — Where  an  originating  summons  for 
foreclosure  does  not  ask  for  delivery  of  possession 
the  subsequent  order  for  foreclosure  absolute  and 
delivery  of  possession,  will  not  be  made  ex  park.— 
Le  Bos  v.  Grant,  ch.d.  north,  j. 

40.  Foreclosure — Judgment — Several  defendants— 
One  time  to  redeem — Form  of  order. — In  the  case  of 
a  judgment  in  a  foreclosure  action,  where,  in  addi- 
tion to  the  mortgagor,  there  are  several  defendants 
who  have  charges  on  the  mortgaged  property 
subsequent  to  the  plaintiff's  mortgage,  and  one 
time  is  given  for  the  defendants  or  any  of  them  to 
redeem  the  plaintiff,  there  should  be  added  to  the 
form  of  order,  No.  22,  in  2  Seton,  5th  e<L,  p.  1628, 
a  direction  that  the  defendants  or  defendant  so 
redeeming  the  plaintiff  are  or  is  to  be  at  liberty  to 
apply  for  the  addition  to  the  judgment  of  any 
further  amounts  and  directions  consequent  thereof 
which  by  reason  of  such  redemption  the  court  may 
think  just,  and  that  on  such  application  the  defen- 
dant so  applying  is  not  to  give  the  plaintiff  notice 
thereof.— Biddulph  v.  BiUiter-strect  Offices  Co.,  old, 
north,  J. 

41.  Garnishee — Money  in  hands  of  sheriff— -Judg- 
ment for  payment  of  money  into  court — Modes  ef 
enforcing — Fraudulent  breach  of  trust — Debt  er 
liability  incurred — Costs — Bankruptcy  Act,  1883  (46 
&  47  Vict.  c.  52),  8.  30.  sub-section  I— Bankruptcy 
Act,  1890  (53  &  54  Vict.  c.  71),  s.  11,  sub-section  1— 
B.  S.  C,  1883,  ord.  42,  rr.  3,  4 ;  ord.  45,  r.  1.— 
Garnishee  proceeding  will  not  lie  upon  an  order  for 
payment  of  money  into  court.  Where  earnknee 
proceedings  are  available,  money  in  the  hands  of 
the  sheriff,  the  proceeds  of  an  exhibition  levied  by 
him,  may  be  attached  subject  to  the  rights  of  the 
debtor's  trustee  in  bankruptcy  under  the  Bank- 
ruptcy Act,  1890,  s.  11,  sub-section  2. 

Costs  incurred  in  an  action  relating  to  fraudulent 
breach  of  trust,  and  ordered  to  be  paid  to  the 
trustee,  are  not  "  a  debt  or  liability  incurred  by 
means  of  any  fraudulent  breach  of  trust "  withm 
the  meaning  of  the  Bankruptcy  Act,  1883,  a.  30, 
sub-section  1,  and  will,  therefore,  be  released  by 
the  trustee's  discharge  in  bankruptcy,  or  by  any 
composition  equivalent  thereto. — Greer,  Re,  Nauper 
v.  Fanshawe,  ch.d.  chitty,  j.  547. 

42.  Injunction — Arbitration— Jurisdiction — Actum 
impeaching  agreement  containing  arbitration  clause- 
Liverpool  Corn  Trade  Association  Rules — Judicature 
Act,  1873,  s.  25,  sub-section  (8).— The  court  has 
jurisdiction  to  $rant  an  injunction  to  restrain  arbi- 
tration proceedings  until  the  trial  of  an  action  in 
which  fiie  agreement  containing  the  arbitration 
clause  is  itself  impeached. 

North  London  Railway  Co.  v.  Great  Northern 
Bailway  Co.  (31  W.  B.  490,  11  a  B.  D.  30)  and 
Wood  v.  Lillies  (61  L.  J.  Ch.  158,  40  W.  B.  Dig.  8) 
explained  and  distinguished. 

Mylne  v.  Dickenson  (Coop.  Ch.  Bep.  195)  and 
Maunsell  v.  Midland  Great  Western  [Ireland)  Rail- 
way Co.  (11  W.  B.  768,  1H.&M.  130)  approved 
and  followed. — Kitts  v.  Moore  <fe  Co.,  O.A.  84. 

43.  Interpleader  —  Sheriff-—  Costs.  —  Where  the 
sheriff  obtains  an  interpleader  order,  and  the  dahn 
made  by  the  third  party  fails,  the  sheriff  is  entitled 
to  have  his  costs  of  the  interpleader  order  i 
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the  execution  creditor,  and  the  latter  has  his 
remedy  over  for  them  against  the  unsuccessful 
claimant. 

Smith  v.  Darlow  (32  W.  B.  665,  26  Ch.  D.  605) 
followed.— Todd  v.  McKeevir,  o.A.  (Ir.). 

44.  Interpleader— SJieriff-Ooods  seized  under  fi. 
fa, — Title  of  claimant  admitted  by  execution  creditor 
—Delivery  of  goods  by  sheriff  to  claimant— I  <fc  2 
Will.  4,  c.  58,  s.  6— Common  Law  Procedure  Act, 

.  i860— Ord.  57,  r.  1  (b);  rr.  16, 17.— A  sheriff,  having 
elected  to  deliver  over  goods  taken  in  execution  to  a 
claimant  whose  title  to  them  was  properly  admitted 
by  execution  creditor,  sought  the  protection  of  the 
court  by  means  of  an  interpleader  summons. 

Held,  that  the  sheriff  having  thought  proper  to 
withdraw  from  possession,  had  by  so  doing 
excluded  himself  from  the  interference  and.  protec- 
tion of  the  court. 

Kirk  v.  Almond  (2  L.  J,  N.  8.  Ex.  13)  followed. 
— Moore  v.  Hawkins,  Q.B.D.  235. 

45.  Judgment — Interest  not  capable  of  being  taken 
in  execution— 1  &  2  Vict.  c.  110—27  &  28  Vict.  c. 
112.— The  statute  27  &  28  Vict.  c.  112,  applies  to 
an  interest  in  land  which  is  incapable  oi  being 
taken  in  execution,  and  a  judgment  does  not 
operate  as  a  charge  upon  the  land  of  the  debtor 
until  the  requirements  contained  in  the  statute 
have  been  complied  with. — Hood  Barrs  v.  Cathcart, 

CH.D.  NORTH,  J.  586. 

46.  Judgment  —  Mortgage — Receiver — Action  by 
mortgagee  for  mortgage  debt —  Writ—  Special  endorse- 
ment—R.  8.  C,  ord.  14. — A  mortgagee  is  entitled 
to  issue  a  specially-indorsed  writ  in  an  action  for 
the  mortgage  debt,  and  to  apply  for  judgment 
under  order  14,  notwithstanding  the  fact  that  a 
receiver  had  been  previously  appointed  at  the 
instance  of  the  mortgagee ;  but  on  such  application 
leave  to  defend  must  be  granted  to  the  mortgagor, 
if  it  appears  that  there  is  a  bond  fide  dispute  as  to 
what  sum  is  due  to  the  mortgagee. 

Poulett  v.  Hill,  41  W.  E.  503,  [1893]  1  Ch.  277. 
explained. — Lynde  v.  Warthman,  c.A. 

47.  Judgment — Specially-indorsed  writ — Applica- 
tion for  final  judgment — Difficult  questions  of  law 
involved— R.  8.  C,  ord.  14,  r.  1.— Liberty  to  mark 
final  judgment  on  a  specially-indorsed  writ  will 
not  be  given  where  difficult  questions  of  law  or 
fact  are  in  issue.— Ooodchild  v.  Duncan,  Q.B.D. 
(Ir.). 

48.  Liverpool  Court  of  Passage— R.  S.  C,  1883, 
ord.  14 — Application — Passage  Court  Rules,  1876,  r. 
1. — By  rule  1  of  the  Passage  Court  Rules,  1876, 
the  provisions  of  the  Supreme  Court  of  Judicature 
Acts,  1873  and  1875,  and  such  orders  and  rules  as 
are  made,  or  may  hereafter  be  made  in  pursuance 
thereof,  shall  extend  and  be  applied  to  all  causes 
and  actions  in  the  Passage  Court,  but  so  far  only 
as  such  provisions,  orders,  and  rules  respectively 
axe  or  may  be  applicable  thereto. 

Held,  that,  as  there  was  no  machinery  in  the 
Passage  Court  for  administering  the  provisions  of 
order  14,  that  order  was  not  "applicable  to"  the 
Passage  Court  within  the  meaning  of  the  above 
rule. — Spelman,  Ex  parte,  o.A.  609. 

49.  Mayor's  Court— Want  of  jurisdiction — Ap- 
pearance by  defendant — Waiver  of  objection — Prohibi- 
tion.— Where  an  action  has  been  commenced  in  the 
Mayor's  Court  the  defendant  does  not,  by  entering 
appearance,  not  under  protest,  and  taking  other 
steps*  waive  his  right  to  object  to  the  jurisdiction 
so  soon  as  he  ascertains  exactly  what  the  nature  of 
the  plaintiffs  claim  against  him  is. — Lee  v.  Cohen, 


50.  Originating  summons — Order  made  in  proceed- 
ings commenced  by  originating  summons — Service  out 
of  the  jurisdiction— R.  8.  C,  1883,  ord.  16,  r.  40  ; 
ord.  55,  r.  35. — The  court  has  no  power  to  order 
service  out  of  the  jurisdiction,  upon  a  person  not  a 
party  to  an  action,  of  notice  of  an  order  made  in 
an  aotion  commenced  by  originating  summons. 

The  proper  procedure  is  for  the  party  having  the 
conduct  of  the  proceedings  to  give  notice  to  the 
absent  person  of  the  proceedings  in  the  action,  and 
then,  if  such  person  fails  to  appear,  upon  proof 
that  such  notice  has  been  given,  the  court  will 
dispense  with  service  upon  him,  under  ord.  55,  r. 
Zb.—Cliffe,  Re,  Edwards  v.  Brown,  O.A.  436. 

51.  Parties — Compromise — "Proceedings  concerning 
a  trust"— Power  of  court  to  enforce— R.  8.  C,  ord. 
16,  r.  9(a) — Company. — Three  actions  were  brought 
by  the  holders  of  first  mortgage  bonds  issued  to 
provide  funds  for  the  completion  of  a  railway  in 
course  of  construction,  the  proceeds  of  the  bonds 
being  in  the  hands  of  trustees.  The  first  and  third 
actions  were  brought  by  a  substantial  minority  of 
the  bondholders,  which  minority  asked  for  a  return 
of  such  proceeds  of  the  bonds  as  remained  in  the 
hands  of  the  trustees,  on  the  ground  that  the  com- 
pletion of  the  railway  had  become  practically  im- 
possible, and,  consequently,  the  purpose  for  which 
the  bonds  had  been  issued  had  failed.  The  second 
action  was  brought  by  a  small  majority  of  the 
bondholders,  who  desired  to  have  the  remaining 
proceeds  of  the  bonds  expended  in  continuing  the 
construction  of  the  railway. 

Pending  the  trial  of  the  actions,  a  petition  was 
presented  by  the  plaintiffs  in  the  first  aotion  asking 
the  sanction  of  the  court  to  a  proposed  scheme  for 
the  compromise  of  the  litigation. 

Held  (reversing  North,  J.),  that  the  court,  having 
power  under  rule  9a  of  order  16  to  approve  a  com- 
promise in  the  absence  of  some  of  the  persons 
interested,  and  in  this  case  the  proposed  compro- 
mise being  beneficial,  the  scheme  would  be  sanc- 
tioned, subject  to  a  sum  being  set  apart  to  meet 
the  claims  of  the  dissentient  bondholders. — Foreign, 
American,  and  General  Investment  Trust  Co.  v. 
Sloper,  c.A. 

52.  Parties — Joinder  of  plaintiffs— Breaches  of 
contracts  with  different  plaintiffs — Action  by  shippers 
upon  similar  bills  of  lading — Ord.  16,  r.  1 ;  ord.  18, 
rr.  1,  8;  ord.  70,  rr.  1,  2.— Ord.  16,  r.  1,  which 
provides  that  "  all  persons  may  be  joined  as 
plaintiffs  in  whom  the  right  to  any  relief  claimed 
is  alleged  to  exist,  whether  jointly,  severally,  or 
in  the  alternative,"  does  not  authorize  the  joining 
under  one  writ  of  different  and  distinct  causes  by 
various  plaintiffs. 

Where,  therefore,  goods  were  shipped  for  a 
particular  voyage  on  the  same  vessel,  the  holders  of 
similar  bills  of  lading  cannot  combine  as  plaintiffs 
in  one  action  against  the  shipowners  for  damages 
for  short  delivery,  since  the  causes  of  action  arise 
out  of  separate  and  distinct  transactions. 
Decision  of  the  Court  of  Appeal  (42  W.  B.  133 
1893]  2  Q.  B.  412)  revQrsed.Smurthwaite  v. 
^annay,  H.L.  113. 

53.  Parties — Joinder  of  defendants — Joint  con- 
tractors— Failure  to  serve  one  joint  contractor  after 
reasonable  efforts — 8t%y  of  proceedings — R.  8.  C.  ord. 
16,  r.  11. — In  an  action  against  several  joint 
contractors,  all  of  whom  were  within  the  juris- 
diction, the  plaintiff  failed,  after  making  all 
reasonable  efforts  to  serve  one  of  such  joint 
contractors. 

Held,  that  an  order  could  not  be  made  to  stay 
the  action. — Robinson  v.  Qeisel,  O.A. 
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54.  Parties — Joinder  of  defendant*  —  Shipowner — 
Freight — Declaration  of  lien — Action  against  con- 
signees —  Joinder  of  shippers  —  Counter-claim — 
B.  S.  C,  ord.  16,  r.  11— Merchant  Shipping  Act, 
1894  (67  &  58  Vict.  c.  60),  m.  493-496.— The  owners 
of  a  cargo  of  timber  shipped  it  under  a  bill  of 
lading  for  consignment  to  agents  for  sale.  The 
shipowner  warehoused  the  cargo  with  a  dock 
company  under  the  provisions  of  the  Merchant 
Shipping  Act,  1894,  with  a  notice  that  it  was  to 
remain  subject  to  a  lien  for  freight.  The  consignees 
deposited  the  amount  of  freight  claimed  with  the 
dock  company,  with  a  notice  to  retain  it.  The 
shipowner  brought  an  action  against  the  consignees 
claiming  a  declaration  that  he  was  entitled  to  a 
lien  on  the  sum  so  deposited  and  an  order  that  it 
should  be  paid  to  him.  The  shippers  were 
desirous  of  making  a  claim  against  the  shipowner 
for  damage  to  the  cargo  and  for  short  delivery. 
The  defendants  (the  consignees)  and  the  shippers 
joined  in  an  application  that  the  shippers  might  be 
added  as  defendants  under  ord.  16,  r.  11. 

Held,  that  the  shippers  might  be  added  as 
defendants. — Montgomery  v.  Foy,  O.A.  691. 

55.  Parties — Third-party  procedure — Indemnity — 
Ship— Collision— B.  S.  C,  1883,  ord.  16,  r.  48.— 
Plaintiffs  having  brought  an  action  in  rem  for 
damages  by  collision  with  the  defendant's  steamer, 
the  defendant's  served  a  third-party  notice  on  the 
repairers  of  the  defendant's  ship,  in  whose  control 
the  defendant's  ship  was  alleged  to  be  at  the  time 
of  the  accident,  and  claimed  to  be  indemnified  by 
them  against  liability.  The  third  parties  appealed 
under  protest,  and  the  defendant's  applied  for 
directions  as  to  the  mode  of  procedure. 

Held,  that  the  third-party  notice  should  be  set 
aside  and  the  application  for  directions  dismissed, 
as  (without  deciding  whether  the  defendants  would 
have  a  right  of  action  against  the  third  parties  in 
the  event  of  the  defendant's  vessel  being  found  to 
blame)  there  was  no  contract,  express  or  implied, 
with  the  third  parties  involving  an  indemnity  with 
ord.  16,  r.  48.— Jacob  Christensen,  The,  P.D.  &  AD.D. 

56.  Parties — Third-party  procedure — Motion  for 
directions — Liberty  to  third  party  to  defend—Costs — 
Form  of  order— B.  S.  C,  ord.  16,  rr.  62, 53.— Where 
an  action  was  brought  against  a  sheriff  for  wrong- 
fully seizing  the  goods  of  the  plaintiff,  the  sheriff 
being  indemnified  by  the  execution  creditor  who 
was  brought  in  as  third  party,  the  court  for  direc- 
tions made  an  order  that  the  third  party  be  at 
liberty  to  defend  by  the  same  solicitor  and  counsel 
as  the  defendant,  and  should  be  jointly  liable  with 
defendant  for  the  costs  of  the  action,  and  to  be  en- 
titled to  only  one  set  of  costs  with  defendant  as 
against  plaintiff,  and  to  be  bound  by  any  judg- 
ment in  favour  of  plaintiff;  and  that  no  further 
pleadings  be  delivered  in  the  action. 

Norris  t.  Beadey,  46  L.  J.  0.  P.  515,  followed.— 
Macbeth  v.  Bailer,  Q.B.D.  (Ir.). 

67.  Parties — Third-party  procedure — Notice  served 
by  one  defendant  on  another — Mode  of  objection — 
Application  to  set  aside  notice — Summons  for  direc- 
tions—B.  S.  C,  1883,  ord.  16,  rr.  52,  55.— Where  a 
third-party  notice  is  served  by  one  defendant  on 
another  under  ord.  16,  r.  55,  and  the  defendant 
served  objections  to  the  question  between  himself 
and  his  co-defendant  being  tried  in  the  action,  his 
proper  course  is  not  to  apply  to  have  the  notice  set 
aside,  but  to  take  his  objection  on  the  summons  for 
directions  under  rule  52. — Baxter  v.  France,  O.A. 
227. 

58.  Parties— Third-party  procedure— Refusal   to 


give  directions  as  to  trial— Effect  of— Difficult  question 
of  indemnity — Discretion — Ord.  16,  rr.  52,  55.-— 
The  object  of  the  third-party  procedure  is  to  avoid 
multiplicity  of  actions,  and  to  have  all  questions 
arising  in  the  transaction  between  the  parties  de- 
termined in  the  action ;  and,  therefore,  where  a 
part  of  the  claim  by  the  defendant  against  the 
third  party  is  not  a  claim  for  contribution  or  in- 
demnity, and  cannot,  therefore,  be  tried  in  tks 
action,  the  judge,  in  the  exercise  of  his  discretion, 
ought  to  refuse  to  give  directions  under  ord- 16,  r. 
52. 

The  effect  of  the  refusal  to  give  directions  is  to 
dismiss  the  third  party  from  the  action. 

Where  a  difficult  and  complicated  question  of 
contribution  or  indemnity  is  raised  by  the  third- 
party  notice,  the  judge,  in  the  exercise  of  hii  dis- 
cretion, may  refuse  to  give  directions. — Baxter  v. 
France  [No.  2),  C.A.  341. 

59.  Payment  of  money  into  court — Liability  wei 
denied — Verdict  for  smaller  sum — Power  to  order 
balance  to  be  paid  back  to  defendant — R.  S.  C,  1883, 
ord.  22,  r.  5  (b).— Where  the  defendant  does  not 
deny  liability,  but  pays  a  sum  of  money  into  court* 
and  at  the  trial  the  jury  find  a  verdict  for  the 
plaintiff  for  a  smaller  sum,  the  judge  has  power, 
under  ord.  22,  r.  5  (6),  to  order  that  the  sua 
awarded  by  the  jury  be  paid  out  to  the  plaintiff, 
and  that  the  balance  be  paid  to  the  defendant. 

Dunn  v.  Devon  and  Exeter  Constitutional  News' 
paper,  38  S.  J.  351,  commented  on. — Gray  v. 
Bartholomew,  Ci.  177. 

60.  Payment  into  court — "  Money  in  the  hswds  ef 
trustees9'— R.  S.  C,  1883,  ord.  55,  r.  3  (d)— ifefe- 
tine  Court  of  Lancaster,  ord.  48,  r.  3  (a).— Upon 
motion  under  ord.  48,  r.  3  (d)  of  the  Palatine  Ooort 
of  Lancaster  [corresponding  with  R.  8,  C,  1853, 
ord.  55,  r.  3  (d)  ],  the  court  refused  to  order  * 
trustee  to  pay  into  court  trust  moneys  which  had 
been  received  by  him  and  for  which  he  was  respon- 
sible, but  which  were  not  shown  to  be  then  actually 
in  his  hands. 

In  re  Chapman,  54  L.  T.  N.  S.  13,  34  W.  E.  Dig. 
90,  disapproved.— Nutter  v.  Holland,  C.A.  18. 

61  •  Payment  into  court — Satisfaction  of  defendant '• 
counter-clain — Order  22,  r.  9 — Supreme  Court  Fmsh 
Rules,  1886,  r.  SO— Printed  form  of  request  for  kif 
ment  of  money. — The  plaintiff  in  an  action  desbei 
to  pay  a  sum  of  money  into  court  in  satisfaction  of 
a  claim  made  in  two  paragraphs  of  the  defendants 
counter-claim,  but  the  Paymaster-General  refossi 
to  issued  the  necessary  direction  to  the  Bank  of 
England  to  receive  the  money  on  the  ground  that 
the  printed  form  of  request  for  lodgment  of  montf 
authorized  for  use  in  the  pay  office  did  not  contsia 
any  statement  applicable  to  the  circumstances  «f 
the  case.  On  a  motion  ex  parte  on  behalf  of  tks 
plaintiff  for  directions  as  to  the  payment  of  fas 
money  into  court : 

Held,  that  the  plaintiff  was  entitled  to  make  As 
payment  into  court,  and  that  a  statemc 
was  applicable  to  the  circumstances  of  the 
should  be  inserted  in  the  printed  form  of 
Hutchinson  v.  Barker,  ch.d.  kobth,  j. 

62.  Payment  out  of  court— Trustee  Belief  Ad— 
Petiton — Creditor9 s  action — Further  considendiom. — 
Upon  the  further  consideration  of  a  creditor's  astioa 
for  inquires  as  to  incumbrances  upon,  and  fsr 
distribution  of  funds  paid  into  court  under  the 
Trustee  Belief  Act,  an  order  will  be  made  for  pay* 
ment  out  of  the  funds  to  the  persons  found  sntifiai 
thereto,  without  a  petition  being  presented  for  that 
purpose. — PuUen  v.  Isaacs,  ch  J>.  nobxh,  J. 
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63.  Pleading— Pleadings  after  reply — Application 
for— Notice  of  such  application— R.  8.  C,  ord.  23, 
r.  2.— An  application  under  ord.  23,  r.  2,  for  leave 
to  plead  a  special  rejoinder  to  a  reply  should  be 
made  on  notice. — Month  v.  Smyths,  CH.D.  v.c.  (Ir.). 

64.  Receiver — Earning*  of  theatre  —  Equitable 
execution — Possession — Judicature  Act,  1873  (36  <fc  37 
Vict  c.  66),  8.  25  (8).— A  theatre  company  whose 
real  estate  consisted  exclusively  of  the  equity  of 
redemption  of  a  theatre  of  whioh  they  were  the 
occupying  lessees,  and  where  they  were  carrying 
en  their  business,  had  a  judgment  debt  recovered 
against  them. 

Held  (1),  that  the  judgment  creditor  oould  not 
have  a  receiver  appointed  to  receive  by  way  of 
equitable  execution  the  moneys  paid  by  the  public 
for  entrance  to  the  theatre  ;  but  (2)  that  a  receiver 
oould  and  ought  to  be  appointed  of  the  rents  and 
profits  of  the  theatre  itself  (as  distinguished  from 
the  theatre  business),  and  that  the  company  should 
deliver  up  possession  of  the  theatre  to  the  judg- 
ment creditor  without  prejudice  to  the  rights  of 
the  mortgagee.— Oadogan  v.  Lyric  Theatre  Co.  O.A. 

66.  Receiver — Equitable  execution — Equitable  rever- 
sionary interest  in  proceeds  of  sale  of  land — Jurisdic- 
tion—Judicature Act,  1873  (36  &  37  Vic,,  c.  66),  s. 
25,  sub-section  8. — Since  the  Judicature  Acts  the 
court  has  jurisdiction  to  grant  equitable  execution 
by  the  appointment  of  a  receiver  of  an  equitable 
reversionary  interest  in  personalty. — Tyrrell  v. 
Painton,  O.A.  163. 

66.  Receiver — Equitable  execution — Ex  parte  appli- 
cation.— Jurisdiction. — A  receiver  may  be  appointed 
by  way  of  equitable  execution,  upon  an  ex  parte 
application,  where  the  circumstances  are  excep- 
tional.— Minter  v.  Kent  Land  Society,  O.A. 

67.  Receiver — Rents  and  profits  of  real  estate — 
Recognizance — Default — LiabUitiy  of  sureties — Extent 
—Fire  policy-moneys  —  Income  of  real  estate  sold— 
Personalty  received  for  repairs  of  real  estate— R.  S.  C, 
1883,  Appendix  L.,  Form  21. — A  surety  for  a 
receiver  is  answerable  to  the  extent  of  the  amount 
of  the  recognizance  for  whatever  sum  of  money, 
whether  principal,  interest,  or  costs,  the  receiver 
has  become  liable  for,  including  the  costs  of  his 
removal  and  of  the  appointment  of  a  new  receiver 
in  his  place. 

Dawson  v.  Raynes,  2  Buss.  466,  followed. 

A  receiver  of  the  rents  and  profits  of  real  estate 
having  made  default, 

Held,  that  the  sureties  were  liable  to  the  above 
extent  for  (a)  money  received  on  a  policy  of  fire 
insurance  on  buildings  forming  part  of  such  real 
estate ;  (b)  dividends  on  funds  in  court,  being  pro- 
ceeds of  sale  of  real  estate  liable  to  be  reinvested ; 
and  (c)  pure  personalty  paid  out  of  court  to  the 
receiver  for  repairs  of  real  estate,  and  not  so 
applied. — Graham,  Re,  Graham  v.  Noakes,  oh.d. 
chitty,  J.,  103. 

68.  Receiver  and  manager — Continuation  of  receiver 
as  managers-Form  of  minutes  on  motion  for  judg- 
ment.— Where,  on  an  interlocutory  order,  a  receiver 
and  manager  has  been  appointed,  as  receiver 
generally,  and  as  manager  until  a  fixed  date,  upon 
motion  for  judgment  in  the  action,  the  minutes 
of  judgment  should  not  purport  to  continue  the 
receiver,  but  should  merely  extend  the  time  during 
which  the  receiver  may  act  as  manager,  as  he  is  still 
in  office  as  receiver  by  virtue  of  the  former  order. — 
Davies  v.  Vale  of  Evesham  Preserves,  CH.D.  KEKB- 
WIOH,  J.,  646. 

69.  Trial — Libel  action — Plea  of  justification — 
Particulars— Order  XXXVL,  r.  37.— Where   the 


defence  to  an  action  for  libel  is  justification,  and 
particulars  are  delivered  by  the  defendants  of  the 
matters  on  which  they  rely  in  support  of  their  plea 
of  justification,  until  some  order  is  made  for 
further  particulars  the  effect  of  delivering  the  par- 
ticulars is  to  narrow  the  matters  in  question  in  the 
action  to  the  particulars  so  delivered;  and  the 
defendants'  right  to  have  discovery  and  inspection 
of  the  plaintiffs'  documents  is  limited  to  those 
matters  which  are  relevant  to  the  questions  in 
issue  as  cut  down  by  the  particulars.— Yorks hire 
Provident  Life  Assurance  do.  v.  Gilbert  (Limited), 
O.A. 

70.  Trial— Matters  assigned  to  Chancery  Division 
— Action  for  dissolution  of  partnership — Allegation  of 
fraud  against  defendant — Right  of  defendant  to  have 
issues  of  fraud  tried  before  jury — Ord.  36,  rr.  1,  3,  6, 
7. — In  an  action  for  dissolution  of  partnership  the 
plaintiffs  by  their  statement  of  claim  made 
numerous  charges  of  a  serious  nature  affecting  the 
character  of  the  defendant,  including  charges  of 
fraud,  maintenance,  and  perjury.  The  defendant 
selected  five  of  the  most  serious  of  these  charges, 
and  applied  to  the  court,  asking  that  issues 
should  be  directed  to  be  tried  before  a  judge  and 
a  special  jury. 

Meld,  that  the  real  issue  in  the  action  was 
whether  the  defendant  had  been  guilty  of  such 
conduct  as  to  render  a  dissolution  of  the  partner- 
ship necessary,  and  therefore  that,  even  if  the 
defendant  should  succeed  on  all  such  issues,  it 
would  not  necessarily  follow  that  the  partnership 
ought  not  to  be  dissolved,  and  that  the  application 
must  accordingly  be  refused. — Ehrmann  v. 
Ehrmann  (No.  2),  CH.D.  8TIBLINO,  J. 

71.  Writ — Concurrent  writ — Service  out  of  the 
jurisdiction — Irregularity  in  service — Omission  of 
word  "concurrent" — Necessary  or  proper  party — 
Different  cause  of  action— R.  S.  C,  1883,  ord.  6,  rr. 
1,  2;  ord.  11,  r.  1  (a)  to  (g).— In  order  to  obtain 
leave  to  serve  a  defendant  out  of  the  jurisdiction 
with  a  "concurrent"  writ  under  B.  8.  C,  1883, 
ord.  6,  r.  2,  and  ord.  11,  r.  1  (g),  it  must  be  shown 
that  the  relief  asked  against  him  is  connected  with, 
though  not  of  necessity  the  same  as,  the  relief 
asked  against  the  defendant  within  the  jurisdic- 
tion. 

The  defendant  within  the  jurisdiction  must  be 
duly  served  before  service  can  be  allowed  on  .the 
party  out  of  the  jurisdiction  (Yorkshire  Tannery  and 
Boot  Manufactory  v.  Eglinton  Chemical  Co.,  33 
W.  B.  162,  followed);  but  omission  of  prior 
service  on  the  defendant  within  the  jurisdiction 
can  be  got  over  by  the  court  allowing  a  fresh  issue 
of  a  "  concurrent "  writ  out  of  the  jurisdiction,  and 
thus  beginning  again  **de  novo,**  as  can  also 
irregularities  in  the  service  of  the  "  concurrent " 
writ  out  of  the  jurisdiction,  such  as  omission  of 
the  word  "  concurrent "  in  the  copy  served,  or 
irregularities  in  the  affidavit  in  support  of  the 
application  for  service  out  of  the  jurisdiction,  such 
as  its  failing  to  state  that  in  the  belief  of  the 
deponent  the  defendant  sought  to  be  so  served  is  a 
"  necessary  or  proper  party "  to  the  action. — 
Collins   v.    North    British    Insurance    Co.,    CH.D. 

KEXEWIGH,  J. 

72.  Writ  —  Service  —  Service  on  company—  Un- 
registered company — R.  8.  C,  ord.  9,  r.  8. — Service 
of  a  writ  of  summons  upon  a  company  registered 
under  the  Companies  Act,  1862,  must  be  effected 
as  provided  by  section  62  of  that  Act,  but  this 
does  not  apply  to  the  case  of  a  company  not 
registered  and  having  no  registered  office. — 0*Neill 
v.  St.  BrigicTs  Well  Co.,  Q.B.D.  (Ir.) 
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73.  Writ  —Service  out  of  jurisdiction — Application 
to  set  aside  order — Ord.  12,  r.  30 — Judicature  Act, 
1894  (57  &  58  Vict.  c.  16),  s.  1.— An  application  by 
a  defendant  to  set  aside  an  order  of  the  judge  at 
chambers,  made  ex  parte,  giving  leave  to  serve  the 
writ  of  summons  out  of  the  jurisdiction,  must  now 
be  made  at  chambers,  and  not  by  motion,  either 
in  the  Divisional  Court  or  in  the  Court  of  Appeal. 
—Black  v.  Dawson,  o.A.  435. 

74.  Writ — Service  out  of  the  jurisdiction — Proper 
party  to  action  brought  against  person  within  the 
jurisdiction— Action  of  tort— R.  S.  C,  1883,  ord.  11, 
r.  1  (g). — Ord.  11,  r.  1  (g),  which  allows  service 
out  of  the  jurisdiction  of  a  writ  of  summons  when- 
ever any  person  out  of  the  jurisdiction  is  a  neces- 
sary or  proper  party  to  an  action  properly  brought 
against  some  other  person  duly  served  within  the 
jurisdiction,  applies  to  actions  of  tort 

Per  Lord  Esher,  M.B.— The  court,  in  exercising 
the  jurisdiction  conferred  on  it  by  order  11,  ought 
only  to  allow  rule  1  (g)  to  be  applied  to  an  action 
of  tort  in  extreme  oases. — Williams  v.  Cartwright, 
O.A.  145. 

75.  Writ — Service  out  of  the  jurisdiction — Irregu- 
larity—R.  S.  C,  1883,  ord.  11,  r.  4;  ord.  2,  r.  5; 
ord.  70,  r.  1. — On  application  for  leave  for  service 
of  a  writ  out  of  the  jurisdiction,  the  omission  of  an 
affidavit,  in  accordance  with  ord.  11,  r.  4,  that 
there  is  a  good  cause  of  action  is  not  material  when 
the  court  is  able  to  see  that  such  is  the  case. 

The  indorsement  prescribed  by  Form  No.  5  in 
Appendix  A  to  the  Rules  of  the  Supreme  Court,  for 
a  writ  to  be  served  out  of  the  jurisdiction,  should  be 
placed  upon  a  writ  amended  so  as  to  be  served 
out  of  the  jurisdiction.  The  omission  of  such  an 
indorsement,  however,  is  only  an  irregularity,  in 
spite  of  which  the  service  may  be  treated  as  valid 
under  ord.  70,  r.  I.— Dickson  v.  Law,  0H.D.  nobth, 
j.,  596. 

76.  Writ — Specially-indorsed  writ —  Application 
for  judgment — Amendment  of  indorsement  after  sum- 
mons taken  out—R.  S.  C,  1883,  ord.  3,  r.  6 ;  ord.  14, 
r.  1. — On  the  hearing  of  a  summons  under  order 
14  in  an  action  on  a  cheque  the  defendant  objected 
that  the  writ  was  not  specially  indorsed,  by  reason 
of  its  not  containing  a  statement  that  notice  of 
dishonour  had  been  given.  The  summons  having 
been  adjourned,  the  plaintiff  without  leave  amended 
the  indorsement  by  adding  a  statement  that  notice 
of  dishonour  had  been  duly  given,  and  at  the 
adjourned  hearing  the  district  registrar  made  an 
order  for  judgment. 

Held,  that  the  plaintiff  had  rightly  amended  the 
indorsement,  and  that  the  district  registrar  had 
jurisdiction  to  make  the  order.— Roberts  v.  Plant, 
c.A.  308. 

See  also  Administration,  8 ;  Admiralty,  3,  4, 
6,  8 ;  Bankruptcy,  28 ;  Company,  22,  23,  31, 36, 
37;  Contempt;  County  Court,  3,  5;  Habeas 
Corpus;  Lunacy,  3-5;  Marrtkd  Women,  1, 10; 
Partnership,  4-6;  Solicitor,  13;  Trustee,  3, 
4,  8. 

PEINCIPAL  and  AGENT  :— 

Personal  liability  of  agent — Money  obtained  by 
duress — Payment  by  agent  to  principal  before  notice  of 
duress — Receiver — Debenture  trust-deed. — A  trading 
company  executed  a  trust-deed  to  secure  payment 
of  debentures ;  the  deed  empowered  the  trustees  to 
enter  into  possession  of  the  property  comprised 
therein,  to  carry  on  the  business  and  appoint 
managers  and  clerks,  and  to  use  the  name  of  the 
company ;  it  also  provided  that  the  trustees  might 
appoint  a  receiver  of  the  property  thereby  oharged, 


in  same  manner  as  if  the  trustees  were  mortgage* 
within  the  Conveyancing  Act,  1881,  and  it  wu 
further  expressly  provided  that  every  receiver  k> 
appointed  should  have  power  to  exercise  any  of  the 
powers  previously  conferred  by  the  deed  upon  the 
trustees ;  and  was  to  be  deemed  the  agent  of  tiw  ' 
company,  and  as  such  to  be  in  the  same  position  u 
a  receiver  appointed  by  a  mortgagee  under  tha 
Conveyancing  Act,  1881. 

Held,  that  a  receiver  appointed  by  the  trade* 
under  this  deed  and  carrying  on  the  oompsnr'i 
business  in  their  name,  was  a  mere  agent,  and  tint 
in  so  doing  he  did  not  incur  any  personal  liabflitj. 
— Owen  v.  Oronk,  o.A. 

See  also  Cokpant;  Mortgage,  10;  Biogk 
Exchange,  1. 

PBINCIPAL  and  6UBETY  :— 

1.  Banker  and  customer-- Release  of  surety— Giviq 
time— Retiring  partner— Partnership  debt— Coma* 
to  indemnify.— In  1885  B.  and  his  three  uartmm, 
who  were  jointly  and  severally  indebted  to  the 
respondent  b«"iVwig  company  in  a  sum  of  over 
£50,000,  dissolved  partnership.  By  the  deed  of 
dissolution  B.  was  to  cease  to  carry  on  the  bosineo 
and  the  other  members  were  to  continue  to  do  so, 
the  debts  of  the  firm  were  to  be  paid  by  the  new 
partnership,  and  the  members  thereof  covenanted 
with  B.  to  indemnify  him  against  those  debts,  pro- 
vided always  that  B.  should  not  be  entitled  to 
require  them  to  pay,  so  long  as  he  was  kept 
indemnified.  The  bank  were  aware  of  this.  The 
new  firm  opened  a  new  account,  but  the  old  debt 
was  kept  distinct.  In  1889  and  1890  the  bank 
agreed  to  allow  the  new  firm  additional  overdrafa 
upon  certain  terms,  but  there  was  in  fact  no  agree- 
ment to  give  time  or  to  alter  the  arrangements  si 
to  the  <vri«fcmg  liability  for  the  amount  of  the  old 
debt  still  unpaid.  ^ 

B.  was  also  a  shareholder  in  the  respondent 
banking  company,  and  upon  the  new  firm  stopping 
payment  the  bank  claimed  a  lien  on  B.'s  shares  io 
respect  of  the  balance  of  the  old  debt  remaining 
due. 

Held  (affirming,  on  different  grounds,  the  derision 
of  the  Court  of  Appeal),  that  the  terms  upon  vtidi 
the  balance  of  the  old  debt  was  recoverable  under- 
went no  alteration,  and,  consequently,  B.  was  itiU 
liable.  . 

Quaere,  whether  the  proviso  to  the  covenant  of  in- 
demnity limiting  the  rights  of  the  surety  prevented 
the  application  of  the  ordinary  rule. 

SemUe,  where  co-debtors  arrange,  as  between 
themselves,  either  at  the  time  when  the  debt  wm 
contracted  or  afterwards,  that  one  of  them  anaO 
only  be  liable  as  surety,  the  creditor,  after  he  bai 
notice  thereof,  must  do  nothing  to  prejudice  tto 
interest  of  the  surety  in  any  dealing  with  tie 
principal  debtor,  or  he  will  thereby  release  the 
surety.  M  . 

Oakeley  v.  PasheUer.  10  B1L  K.  S.  548,  4  CL* 
Fin.  207,  and  Overend,  Gurney,&  Co.  r.  prinm 
Financial  Corporation,  L.  B.  7  HE.  Ii.  348,  diseased. 
— Rouse  v.  Bradford  Banking  Co.,  H.I*  78. 

2.  Contribution — Co-surety— Mortgage—  2Vjf«fjJ 
off  of  mortgage  debt  by  surety— Right  to  prove  egaM 
estate  of  co-surety — Mercantile  Law  Amendment  Ad, 
1856  (19  &  20  Vict.  c.  97),  s.  5.— A  surety  ***>><* 
default  being  made  by  the  mortgagors,  has  pjd 
off  a  mortgage  debt,  is  entitled  to  the  benefit  of  a 
claim  for  the  whole  debt  made  by  the  prindpal 
creditors  against  the  estate  of  aoo-surety,  ahtoaga 
he  can  only  actually  recover  the  proportion  due  Id 

I     him  from  his  co-surety. 
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Judgment  of  Kekewioh,  J.,  42  W.  E.  618, 
affirmed. 

Ex  parte  Stokes,  De  G,  Bkcy.  Bep.  618,  followed. 
—Parker,  Be,  Morgan  v.  Hill,  O.A.  1. 

3.  Counter  security  given  by  principal  to  surety — 
Insolvency  of  surety — Rights  as  to  counter  security. — 
B.  gave  a  bond  to  M.  to  secure  the  performance  of 
certain  duties  by  P.,  and  F.  assigned  to  B.  a 
policy  of  assurance  of  less  value  than  the  bond  by 
way  of  counter-security  to  B.  F.  failed  to  per- 
form the  duties  and  the  entire  amount  of  the  bond 
became  payable  by  B.  to  M.  B.  died  and  his 
estate  was  insolvent.  F.  was  willing  to  assign  to 
M.  the  equity  of  redemption  in  the  policy  and  M. 
was  willing  to  release  B.'s  estate  on  obtaining  an 
assignment  of  the  policy  from  F.  and  B.'s  personal 
representative. 

Held,  that  M.  was  entitled  to  the  assignment 
from  B.'s  personal  representative  on  B.'s  estate 
being  released,  and  that  B.'s  personal  representa- 
tive should  join  in  the  assignment.— McMahon  v. 
Featherstonhaugh  (No.  2),  oh.d.  v.o.  (Ir.). 

See  also  Guarantee;  Insurance,  1. 

PBOBATB  :— 

1.  Administration  —  Creditor  —  Limited  grant 
refused — General  grant  to  creditor. — Upon  a  motion 
by  a  creditor  for  a  limited  grant  of  administration, 
the  court,  while  thinking  that  in  this  particular 
case  it  might  be  a  convenient  course  to  make  a 
limited  grant  to  the  creditor,  declined  to  depart 
from  the  practice  in  such  cases,  which  requires 
that  a  creditor  who  applies  for  administration  shall 
take  a  general  grant. — Sheather,  in  goods  of  p.d.  & 

AD.D. 

2.  Administration — Lunacy  of  sole  administrator — 
Practice— Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  s. 
116. — Where  letters  of  administration  have  been 
granted  to  a  next  of  kin,  and  such  next  of  kin  be- 
comes insane,  the  practice  is :  (1)  where  lunatic  so 
found,  grant  to  committee  for  use  of  lunatic  so  long 
as  he  shall  remain  so  (first  grant  not  impounded) ; 
(2)  lunatic  not  so  founa,  but  person  appointed  with 
general  powers  under  section  116  of  the  Lunacy 
Act,  1890,  such  person  treated  in  same  way  as 
committee ;  (3)  person  appointed  with  only  speci- 
fied powers  under  section  116,  not  entitled  to  the 
grant,  and  grant  made,  in  this  case,  to  another  of 
the  next  of  kin  of  the  deceased  for  the  use  of  the 
lunatic  administrator  (the  first  grant  being  im- 
pounded).— Cooke,  In  goods  of,  p.d.  &  A.D.  428. 

3.  Administration — Will — Beneficiary  — Adminis- 
tration with  will  annexed  granted  to  surviving  bene- 
ficiary.— By  her  will,  the  testatrix  gave  all  her 
property  to  her  friend  Jane  0.  B.  "  for  her  own  use, 
ana  also  for  the  education,  maintenance,  and  placing 
out  in  business  of  her  son  Harry  E.  B." ;  but  in 
case  the  said  Jane  C.  B.  should  die  during  the 
minority  of  the  said  Harry  E.  B.,  the  testatrix 
directed  "  the  money  arising  from  all  the  property 
to  be  laid  out  or  invested "  by  her  executor  "  for 
his  use  and  benefit  until  he  shall  attain  the  age  of 
twenty-one,  when  whatever  remains  shall  be 
handed  over  to  him."  Jane  0.  B.  died  before  the 
testatrix,  but  after  the  said  Harry  C.  B.  had 
attained  twenty-one.  The  exeoutor  renounced, 
and,  there  being  no  known  next  of  kin  of  the 
testatrix,  and  the  Queen's  Proctor  declining  to 
interfere,  the  court  granted  administration  with  the 
will  annexed  to  Harry  £,  B.,  the  surviving  bene- 
loiary. — Arms,  Be,  p.d.  &  A.D. 

4.  Contentious  proceedings — Compromise — Costs. — 
In  dealing  with  costs  in  oases  of  compromise  of 
xmtentious  probate  proceedings  there  are   three, 


courses  which  may  be  adopted :  1.  The  court  may 
form  its  opinion  of  the  reasonableness  or  unreason- 
ableness of  the  opposition  from  the  course  of  trial 
and  the  evidence  actually  given  before  the  com- 
promise is  arrived  at ;  (2)  The  court  may  refuse  to 
make  any  specific  order  as  to  costs;  (3)  in  an 
certain  class  of  oases  the  court  may  itself  inquire 
into  the  reasonableness  of  the  opposition  by  calling 
witnesses  or  otherwise. — Ormsby  v.  Good,  p.d. 
(Ir.). 

5.  Practice — Proof  in  solemn  form — Subsequent 
action — Knowledge  of  prior  proceedings — Bight  to 
intervene — Frivolous  ana  vexatious  action. — In  the 
probate  court  a  person  is  bound  by  proceedings  to 
which  he  is  no  party  only  when  he  was  cognizant 
of,  and  capable  of  making  himself  a  party  to,  such 
proceedings. 

The  plaintiff,  who  knew  of  prior  proceedings  in 
which  a  will  of  1883  was  proved  in  solemn  form  in 
an  action  in  which  undue  execution,  unsoundness  of 
mind,  and  undue  influence  was  alleged,  now  alleged 
that  will  to  be  a  forgery,  and  set  up  a  prior  will  of 
1876,  the  contents  of  which  had  come  to  his  know- 
ledge since  the  first  trial.  On  a  motion  by  the 
defendants,  the  executors  of  the  will  of  1883,  to 
dismiss  this  action  as  frivolous  and  vexatious,  the 
plaintiff  filed  an  affidavit  of  an  expert  in  hand- 
writing, in  support  of  the  allegation  of  forgery, 
and,  in  support  of  the  will  of  1876,  affidavits  by 
himself,  by  a  law  stationer's  clerk,  and  by  a  former 
clerk  to  a  solicitor  in  whose  office  the  will  of  1876 
was  alleged  to  have  been  prepared  and  executed. 
The  solicitor  denied  all  knowledge  of  the  will,  which, 
however,  the  plaintiff  alleged  had  been  fraudulently 
suppressed  by  the  defendants. 

The  court  refused  the  amplication  to  dismiss  the 
action  as  frivolous,  and  held  that  the  plaintiff  was 
not  bound  by  the  prior  proceedings. — Young  v. 
HoUovoay,  p.d.  &  ad.d.  429. 

6.  WiU — Codicil — Document  not  referred  to  as 
existing. — A  testator  devised  property  to  trustees  in 
trust  to  provide  an  annuity  of  £3,000  for  his  wife, 
setting  apart  certain  funds  which  they  would  find 
"noted"  by  him.  He  made  two  codicils  confirm- 
ing his  will.  After  his  death  a  document  was 
found  in  his  handwriting  purporting  to  be  in- 
structions to  his  executors,  and  containing  the 
words,  "  The  stocks  to  be  set  aside  to  pay  my 
wife  the  £3,000  per  annum,"  followed  by  a  list  of 
securities,  the  total  income  of  which  was  stated  at 
£3,000.  The  earliest  date  which  could  be  attributed 
to  this  document  was  after  the  will  but  before  the 
codicils. 

Held,  that  as  the  will  did  not  refer  to  the  docu- 
ment as  existing,  the  codicils  had  not  the  effect  of 
incorporating  it  with  the  documents  of  which  pro- 
bate was  to  be  granted. — Durham  v.  Northern,  p.d* 
&  AD.D. 

7.  Will— Codicils— Identical  words  of  gifts  and 
legacies — Cumulative  or  substitutional — Bevocation. — 
A  testator  by  his  will  appointed  his  wife  and 
brother  executors,  and  gave  oertain  specific  articles 
to  his  wife,  and  gave  the  residue,  subject  to  her 
life  interest  therein,  as  to  £5,000,  to  A.  and 
remainder  to  three  other  sisters.  After  the  will 
his  wife  was  confined  in  an  asylum,  and  subse- 
quently he  made  a  codicil  revoking  the  appoint- 
ment of  his  wife  and  brother  as  trustees  and  execu- 
tors and  appointing  others,  giving  instructions  as 
to  his  burial  and  monument,  bequeathing  pecuniary 
legacies,  revoking  the  gift  of  specific  articles  to  his 
wife  and  giving  them  to  his  nieces,  and  reducing 
the  income  of  his  wife  in  the  residue  4*  £360,  ana 
giving  the  residue,  subject  to  the  gift  of  £5,000 
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thereof  to  A,,  to  his  two  brothers.  The  wife  died, 
and  he  made  a  seoond  oodicil,  containing  no 
reference  to  the  first  codicil,  but  only  to  the  will, 
but  the  language  was  almost  identical  with  the 
first  codicil,  as  it  was  prepared  by  altering  a  draft 
of  it  It,  however,  omitted  the  revocation  of  the 
gift  of  speoifio  articles  to  the  wife  and  the  gift  of 
the  residue  to  his  wife  for  life  and  £5,000  to  A., 
but  directed  his  trustees  to  set  aside  £5,000  out  of 
residue  for  A.,  and  the  amount  of  one  pecuniary 
legacy  was  altered  after  engrossment. 

Held,  that  the  testator  intended  to  revoke  the 
first  codicil  and  substitute  the  second  for  it,  and 
that  probate  should  go  of  the  will  and  seoond 
oodicil  only.— Chichester  v.  Quatrefages,  P.D.  & 
A.D.  667. 

8.  Will — Execution — Position  of  signature— Wills 
Amendment  Act,  1852  (15  &  16  Vict.  c.  24),  s.  1.— 
The  deceased,  having  obtained  a  form  of  will  of  a 
married  woman  lithographed  on  the  first  side  of  a 
sheet  of  foolscap  paper,  filled  in  her  own  name  and 
a  description  of  her  separate  property  as  "  money, 
furniture,  house  linen,  wearing  appafrel,  and 
jewellery,"  which  she  duly  bequeathed  to  her 
"  sisters  and  friends."  She  did  not  fill  in  the 
appointment  of  executors  or  the  date  of  the  will, 
but  her  signature  appeared  at  the  foot  of  the 
will  as  well  as  that  of  the  two  witnesses  who, 
according  to  the  evidence,  saw  no  other  writing 
than  that  on  the  first  page.  On  the  second  and 
third  pages,  however,  there  appeared  a  list  of 
specific  bequests  in  the  handwriting  of  the  testa- 
tatrix  to  persons,  some  of  whom  were  her  sisters 
and  others  her  friends. 

The  court,  in  an  action,  granted  probate  of  the 
will  as  contained  in  the  first  page,  and  refused  to 
include  in  the  grant  any  part  of  that  contained  in 
the  second  or  third  pages.— Boyle  v.  Harris,  PJ).  & 
A.D.  352. 

9.  Will — Execution — Suit  for  revocation — Plea  of 
undue  execution — Evidence  of  both  attesting  witnesses 
— Omnia  prsBsumuntur  rite  esse  acta — Costs. — In 
a  suit  for  revocation  of  probate  on  the  ground  of 
undue  execution,  both  the  attesting  witnesses 
swore  that  the  will  was  not  signed  by  them  in 
the  testator's  presence,  but  ther  evidenoe  did  not 
coincide  upon  other  matters. 

Held,  that  the  presumption  of  law,  Omnia 
prcesumuntur  rite  esse  acta,  must  prevail. 

The  testator  died  in  1885,  leaving  a  will  appoint- 
ing three  of  his  sons  (the  plaintiff  and  defendants) 
executors.  The  will  was  drawn,  from  an  earlier 
duly  executed  will,  by  a  retired  doctor  who  had 
made  wills  for  other  poor  persons  in  the  locality, 
there  being"  no  solicitor  within  twelve  or  fourteen 
miles,  and  it  was  admittedly  signed  by  the 
testator,  with  his  mark,  in  the  presence  of  the 
*  doctor,  who  had  prepared  it,  the  two  attesting 
witnesses,  and  a  nurse.  Of  these  fourpersons,  the 
attesting  witnesses  alone  survived.  The  plaintiff, 
soon  after  the  funeral,  expressed  dissatisfaction  with 
the  will,  and  wrote  several  letters  charging  his 
mother  and  brothers  with  fraud  and  undue  influence 
and  stated  that  the  estate  would  be  wasted  in  law 
if  the  defendants  insisted  on  upholding  the  will, 
probate  of  which  was,  however,  granted  in  common 
form  in  1886.  Although  the  plaintiff  took  legal 
advice  at  that  time,  no  active  step  was  taken  to  set 
aside  the  will  until  1893.  The  evidence  of  the  two 
attesting  witnesses  was  in  disagreement  on  many 
points,  but,  upon  the  main  point  in  contest,  they 
both  agreed,  namely,  that  they  put  their  signatures 
to  the  will  in  another  room  to  that  in  which  the 
testator  was,  and  out  of  sight  of  the  testator. 
Their  signatures  and  the   mark  of  the   testator 


appeared  on  the  face  of  the  will,  and  the  attate- 
tion  clause,  which  was  on  the  back  of  the  document, 
was  admittedly  written  in  another  room  and  after 
the  mark  and  signatures  had  been  affixed  to  the 
document.  One  of  the  attesting  witnesses,  a 
doctor,  had  made  affidavits  in  1886,  in  which  he 
stated  that  the  will  was  duly  executed. 

The  oourt  refused  to  allow  the  evidenoe  of  the 
two  attesting  witnesses  to  rebut  the  presumption  ot 
law,  and  gave  judgment  for  the  defendant  in 
favour  of  the  will,  with  costs. — Dayman  v.  Dayman, 
f.d.  &  AD.D. 

10.  Will— Executor — Substitutionary  Appoinimai. 
—Testatrix  by  her  will  appointed  C,  T.,  and  8.  as 
her  executors,  and  if  either  of  the  three  should 
decline  to  act,  she  appointed  "  in  their  place  B.  or 
F.  as  exeoutors  then  to  act." 

S.  renounced  probate,  and  nothing  could  be 
ascertained  as  to  the  whereabouts  or  exwteoee 
of  P. 

The  oourt  granted  probate  to  C,  T.,  sad  &- 
Bradford,  In  goods  of  P.D.  &  AD.D. 

11.  Will— Will  in  German  form — German  domicile 
— English  assets — German  executors— Limited  great 
of  probate  to  them.— The  testator,  a  domiciled  Ger- 
man subject,  died  in  Germany,  leaving  a  will  at 
German  form.  In  aooordanoe  with  the  laws  of  tktt 
country,  and  in  pursuance  of  a  request  in  the  wiB, 
the  local  German  court  appointed  German  execu- 
tors, who  now  applied  lor  probate  in  this  oonnky 
in  respect  of  the  English  assets  of  the  deceased. 

The  oourt  made  a  grant  of  probate  to  the  Ger- 
man exeoutors,  limited  to  the  testator's  asseUia 
this  country. — Briesemann,  In  goods  of,  PJ).  & 
AD.D. 

See  also  Administration,  7. 

PUBLIC  HEALTH.— See  Locai,  Government,  H 
6,  8,  10-13,  15,  18-22,  25 ;  SOLICITOR,  11 ;  WaiB, 
5. 

QUO  WABBANTO.— See  Looal  Govebitmeht,  17. 

BAILWAY:— 

1.  Bye-law— Validity  of— Passenger  frswffi* 
without  a  ticket  —  Fraudulent  intent -- Rail**** 
Clauses  Consolidation  Act,  1845  (8&9  VicLc% 
ss.  103,  104,  108,  \09— Regulation  of  Rail™?  A*\ 
1889  (52  <*  53  Viet.  c.  57),  s.  5— Statute  Law  Be*** 
Act,  1892  (55  <fc  56  Vict,  c  19).— A  railway  paw* 
ger,  on  the  15th  of  March,  1894,  travelled  to" 
Stoke  to  Macclesfield,  and  gave  up  to  the  tuW 
collector  the  return  half  of  a  ticket  dated  theSjfc 
of  February,  1894,  which  bore  upon  it  the  woA 
"  available  on  the  day  of  issue  for  one  josn*T 
only."  By  a  bye-law  of  the  railway  ooBf*T 
"  any  passenger  using  or  attempting  to  use  a  tela 
on  any  day  for  which  the  ticket  is  not  ava3aH*i* 
which  has  already  been  used  on  a  previous  jogffi 
is  hereby  subjected  to  a  penally  not  autos* 
forty  shillings."  The  passenger  was  ooaw 
under  the  bye-law,  no  intention  to  defraud  boaf 
alleged  against  hi™. 

Held,  that  the  bye-law  was  bad,  and  that  t* 
conviction  must  be  quashed* 

Dyson  v.  London  and  North-Western  fistZwsf  (a, 
29  W.  B.  565,  7  a  B.  D.  32,  followed.— Hufim  * 
North  Staffordshire  Railway  Co.,  Q.BJ>.  28. 

2.  Carriage  contract—Condition  indorsed  m 
sion  ticket— Bye-law— Passenger  travelling  e**  < 
station  beyond  the  terminal  station  named  en  B»rJ 
The  plaintifGs  issued  excursion  tickets  from  P.  to  w 
by  a  tram  which  ran  as  far  as  H.,  a  station  too* 
W.    On  the  face  of  the  ticket  were  the  em* 


small  type,"  See  back";  and  printed  on  the  M 
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wm  the  following  condition:  "If  used  for  anv 
other  station  than  that  mentioned,  the  ticket  will 
be  forfeited,  and  the  full  fare  most  be  paid."  The 
company  had  a  bye-law  against  passengers  rebook- 
ing by  the  train  by  which  they  were  travelling  for 
the  purpose  of  proceeding  on  a  longer  journey. 
The  defendant,  took  a  return  excursion  ticket  from 
P.  to  W.  Instead  of  alighting  at  W.,  the  defendant 
travelled  on  to  H.,  and  there  gave  up  the  first  half 
of  the  excursion  ticket,  and  tendered  as  well  the 
ordinary  fare,  by  the  same  class,  from  W.  to  H. 
The  exoess  fare  the  company  refused.  The  defen- 
dant, on  returning  from  H.,  within  the  allowed 
time  for  doing  so,  purchased  a  ticket  to  W.,  and 
travelled  on  from  W.  with  the  return  half  of  the 
excursion  ticket  by  the  same  train,  tendering  at  P. 
the  two  tickets  as  the  fare  from  H.     This  the 


oomi 


mpany  declined  to  accept ; 
Held,:*  


,  in  an  action  by  the  company  against  the 
defendant,  that,  assuming  the  condition  printed  on 
the  back  of  the  ticket  was  known  to  the  defendant, 
the  company  could  enforce  that  condition,  and  that 
the  defendant  had,  by  travelling  beyond  W., 
forfeited  the  ticket,  and,  consequently,  that  the 
company  had  a  right  to  treat  the  money  paid  for 
it  as  forfeited,  just  as  if  the  defendant  had  aban- 
doned the  journey  for  which  the  ticket  was  issued 
and  had  taken  an  altogether  different  journey. — 
Great  Northern  Railway  Co.  v.  Palmer,  Q.B.D.  316. 

3.  Carriage  contract — Time-tables — Evidence — Z>e- 
livery  of  good*  —  Reasonable  time — Unauthorized 
statement  by  servant  of  company. — Apart  from 
special  contract  a  consignor  is  bound  by  the 
ordinary  traffic  arrangements  of  a  railway  com- 
pany, whether  published  or  not;  and  the  reason- 
ableness of  such  arrangements  is  a  matter  for  the 
Railway  Commissioners,  and  cannot  be  left  to  a 

Where  a  railway  company  publishes  no  time- 
tables of  goods  traffic  arrangements  the  onus  of 
inquiry  lies  upon  the  consignor ;  and  where  a  con- 
signor delivered  goods  for  carriage  under  an  open 
contract: 

Held,  that  representations  made  subsequent  to 
the  making  of  the  contract  by  a  servant  of  the  rail- 
way company  not  proved  to  have  authority  to 
make  such  representations  were  not  admissible  as 
evidence  of  a  modification  of  the  contract. — Tobin 
v.  London  and  North  -  Western  Railway  Co., 
Q.B.D.  (It.). 

4.  Compensation--Coal  mines  lying  under  railway 
— Purchase  by  company  of  adjacent  strata  except  coal 
— Railways  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  20),  ss.  77-85. — The  provisions  of  sections 
77-85  of  the  Bailways  Glauses  Consolidation  Act, 
1845,  are  not  restricted  to  the  case  of  a  company 
purchasing  the  surface  of  land  only.  Where  the 
company  include  in  their  notice  to  treat  certain 
subjacent  minerals,  but  not  the  subjacent  coal 
mines,  the  landowner  cannot  obtain  compensation 
in  respect  of  his  coal  mines  in  the  arbitration  under 
the  notice  to  treat,  but  he  must  follow  the  pro- 
visions of  sections  77-85. 

Judgment  of  Matthew  and  Kennedy,  JJ.,  ante, 
p.  9,  affirmed. — London  and  North-Western  Railway 
Co  and  Gerard's  Arbitration,  Re,  O.A.  374. 

5.  Compensation — Interest  on  sum  awarded  as  com- 
pensation— Conveyance — Claim  for  interest  after  exe- 
cution of  conveyance. — The  fact  that  the  owner  of 
lands  token  by  a  railway  company  had  executed 
the  conveyance  of  the  lands  without  claiming 
interest  on  the  amount  awarded  to  him  as  compen- 
sation from  the  time  of  the  company's  entering  on 
the  lands  down  to  the  date  of  payment  of  the 


amount  awarded,  does  not  estop  the  owner  from 
afterwards  enforcing  payment  of  such  interest. — 
Baltimore  Railway  Co.,  Re,  ch.d.,  M.B.  (Ir.). 

6.  Debenture  stock — Borrowing  powers— Priority — 
Companies  Clauses  Act,  1863  (26  &  27  Vict.  c.  118), 
ss.  22,  24— Railway  Companies  Act,  1867  (30  &  31 
Vict,  c  127),  s.  24.— Section  24  of  the  Companies 
Clauses  Act,  1863,  which  enacts  that  the  holders  of 
debenture  stock  shall  not,  as  among  themselves,  be 
entitled  to  any  priority,  applies  only  to  debentures 
issued  under  the  same  special  Aot,  and  not  to  all 
debentures  issued  by  the  same  company.  The  24th 
section  of  the  Railway  Companies  Act,  1867, 
enabling  railway  companies  to  issue  debenture 
stock  subject  to  the  provisions  of  Part  III.  of  the 
Companies  Clauses  Aot,  1863,  applies  to  all  railway 
companies  which  have  power  to  raise  money  by 
mortgage  or  bond,  although  their  special  Act  does 
not  incorporate  Part  III.  of  the  Aot  of  1863. — 
Mersey  Railway  Co.,  Re,  O.A.. 

7.  Expenses  of  promoting  a  Bill  in  Parliament — 
Receivers  and  managers  appointed  under  the  Railway 
Companies  Act,  1867  (30  Jb  31  Vict.  c.  127),  s.  4.— 
The  court,  in  the  absence  of  consent  by  all  parties, 
refused  leave  to  the  receivers  and  managers  of  a 
railway  company  appointed  under  the  Railway 
Companies  Act,  1867,  to  apply  a  sum  of  money  out 
of  the  assets  in  their  hands  in  promoting  a  Bill  in 
Parliament  which  sought  to  vary  the  mode  of 
working  the  rail  way.  -—Mersey  Railway  Co.  [No.  2), 

CH.D.  SUBLING,  J. 

8.  Injunction — Easement  —  Severed  land — Com- 
munication by  level  crossing — Railway  Clauses  Con- 
solidation  Act,  1845  (8  &  9  Vict.  c.  20),  s.  68.— A 
railway  company  provided  a  level  crossing  under 
section  68  of  the  Railway  Clauses  Consolidation 
Aot,  1845,  as  a  communication  between  two  por- 
tions of  the  land  of  R.  severed  by  the  railway.  R, 
granted  the  land  on  one  side  to  P.,  and  afterwards 
granted  the  other  part  to  the  defendant.  In 
neither  grant  was  there  any  express  referenoe  to 
the  communication  by  the  level  crossing.  P.  after- 
wards released  to  the  railway  company  his  right  to 
use  the  crossing,  and  the  company  thereupon  fenced 
off  the  crossing.  The  defendant  removed  the 
obstruction. 

Held,  that  the  railway  company  were  entitled  to 
an  injunction  to  restrain  the  defendant  interfering 
with  the  obstruction,  but  without  prejudice  to  the 
right  (if  any)  of  the  defendant  or  his  successors,  in 
case  they  should  be  entitled,  under  or  as  against  the 
owners  or  occupiers  of  the  other  part  of  the 
severed  lands,  to  pass  over  or  use  those  lands  in 
connection  with  their  own  lands. — Midland  Rail- 
way Co.  v.  Gribble,  ch.d.  w&ight,  j. 

9.  Lands  taken  compulsorily — User — Erection  of 
chapel—Building  estate — Damage. — Where  parts  of  a 
building  estate  was  compulsorily  taken  by  a  rail- 
way company ; 

Held,  that  the  temporary  letting  by  the  company 
of  a  small  piece  of  the  lands  so  taken  for  the 
erection  of  a  chapel  was  not  an  unreasonable  user 
of  the  land  nor  inconsistent  with  the  purposes  for 
which  the  railway  oompany  have  been  formed,  the 
land  not  being  required  for  the  immediate  purposes 
of  the  railway,  and  this  was  so  even  though  some 
damage  was  likely  to  accrue  to  the  owners  of  the 
building  estate  from  such  a  user. — Onslow  v. 
Manchester,  Sheffield,  &c.,  Railway  Co.,  CH.D. 
BOMEB,  J. 

10.  Land  taken  by  the  company  for  the  purposes  of 
their  undertaking— User  of  land  for  purposes  com- 
patible with  their  undertaking— Acf/oining  owner* — 
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Where  a  railway  company  cany  their  railway  upon 
arches,  the  leasing  of  those  arches  to  tenants  for 
short  terms  as  shops,  warehouses,  and  the  like  is 
not  a  user  of  the  company's  property  incompatible 
with  the  purposes  of  their  undertaking ;  and  an 
adjoining  owner,  who  sold  to  the  company  the  land 
on  which  the  arches  are  built,  cannot  restrain  the 
company  from  such  user. 

Decision  of  Matins,  V.C.,  in  Norton  v.  London 
and  North-  Western  Riilway  Co. ,  27  W.  B.  352,  9 
Oh.  D.  623,  overruled.— Foster  v.  London,  Chatham, 
and  Dover  Railway  Co.,  o.A.  116. 

11.  Negligence — Level  crossing — Delay  in  opening 
gates  —  Highway  —  Obstruction. —  The  plaintiff,  a 
medical  practitioner,  while  driving  along  the  public 
highway,  was  detained  for  twenty  minutes  at  a 
level  orossing  by  reason  of  the  unreasonable  and 
negligent  delay  of  the  defendant  company's 
servants  in  opening  the  gates. 

Held,  that  the  defendant  company  were  liable  in 
damages. — Boyd  v.  Oreat  Northern  Railway  Co., 
Q.B.D.  fir.) 

12.  Passenger's  luggage— Negligence — Ticket  taken 
by  servant— Luggage  belonging  to  master— Right  of 
master  to  sue. — The  plaintiff's  servant  took  a  ticket 
as  a  passenger  by  the  defendants'  railway,  and 
handed  his  portmanteau  as  his  personal  luggage  to 
one  of  the  defendants'  servants,  who,  in  carrying 
it  to  the  train,  negligently  dropped  it  on  to  the  line, 
and  it  was  run  over  by  a  train,  and  the  portmanteau 
and  its  contents  were  destroyed.  The  portmanteau 
contained  a  suit  of  livery,  which  was  the  property 
of  the  plaintiff,  and  which  the  plaintiff  had  provided 
for  the  servant  to  wear  while  in  her  service.  In  an 
action  by  the  plaintiff  to  recover  damages  for  the 
loss  of  the  livery. 

Held,  that,  though  there  was  no  contract  between 
the  plaintiff  and  the  defendants,  the  defendants 
were  liable  to  the  plaintiff  for  the  misfeasance  of 
their  servants,  which  caused  the  loas.—Meux  v. 
Oreat  Eastern  Railway  Co.,  o.A.  680. 

13.  Railway  Commissioners — Jurisdiction — Ouster 
of— Railway  and  Canal  Traffic  Act,  1888  (51  <fe  52 
Vict.  c.  25),  ss.  9,  10—  Railway  and  Canal  Traffic 
Act,  1854  (17  &  18  Vict.  c.  31),  s.  6.— The  exclusive 
jurisdiction  conferred  upon  the  Railway  Com- 
missioners by  section  6  of  the  Railway  and  Canal 
Traffic  Act,  1854,  applies  only  to  enactments  prior 
to  the  date  of  that  Aot,  and  not  to  any  later  enact- 
ments. 

The  Barry  Dock  and  Railways  Act,  1888,  pro- 
vides that  the  Taff  Yale  Railway  Co.  shall  afford 
reasonable  facilities  for  goods  and  mineral  traffic 
coming  from  the  undertaking  of  the  Barry  Co.  at 
certain  specified  rates ;  and  that  if  at  any  time,  on 
application  made  by  the  Barry  Co.  to  the  Railway 
Commissioners,  sitting  as  arbitrators,  the  com- 
missioners shall  decide  that  the  Taff  Yale  Railway 
Co.  have  failed  to  give  such  facilities,  then  oertain 
remedies  are  specified. 

Held,  that  there  was  nothing  in  the  special  Aot 
or  in  the  Railway  and  Canal  Traffic  Aot,  1888,  to 
confer  exclusive  jurisdiction  on  the  Railway  Com- 
missioners so  as  to  oust  the  jurisdiction  of  the  High 
Court  to  hear  an  application  under  the  special  Aot 
Barry  Railway  Co.  v.  Taff  Vale  Railway  Co.,  O.A. 
372. 

14.  Railway  Commission — Jurisdiction— Power  to 
order  a  railway  company  to  build  a  new  station,  or 
to  reopen  a  station  which  has  been  closed — Railway 
and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  s. 
2. — The  Railway  Commissioners  have  no  jurisdic- 
tion under  section  2  of  the  Railway  and  Canal 


Traffic  Aot,  1854,  to  order  a  railway  company  to 
build  a  new  station  or  to  reopen  a  station  which 
has  been  closed  and  pulled  down. — Darlaston  Load 
Board  v.  London  and  North- Western  Railway  Co., 
o.A.  29. 

15.  Railway  Commissioners — Jurisdiction — Rail- 
toay  and  Canal  Traffic  Act,  1888  (51  &  52  VicL  c 
25),  ss,  9, 10— Railway  and  Canal  Traffic  Act,  1854 
(17  &  18  Vict.  c.  31), «.  6.— The  exclusive  jurisdic- 
tion conferred  upon  the  railway  commissioners  by 
section  6  of  the  Railway  and  Canal  Traffic  Act, 
1854,  applies  only  to  enactments  prior  to  the  date 
of  that  Act,  and  not  to  any  later  enactments ;  and 
section  9  of  the  Railway  and  Canal  Traffic  Act, 
1888,  does  not  give  the  commissioners  exclusive 
jurisdiction  in  matters  in  which  the  ordinary  courts 
had  jurisdiction  at  common  law. — Barry  Railway 
Co.  v.  Taff  Vale  Railway  Co.,  c.A. 

16.  Railway  Commission — Jurisdiction—  Undue 
preference  —  Reasonable  Facilities — Waterclosets  at 
stations— Railway  Traffic  Act,  1854  (17  cfc  18  VicL  c 
31),  s.  2. — The  railway  commissioners  have  no 
jurisdiction  to  compel  railway  companies  to  pro- 
vide free  waterclosets  at  stations  for  their  pas- 
sengers. 

Charging  for  the  use  of  water-closets  at  their 
stations  is  not  a  breach  on  part  of  a  railway  com- 
pany of  section  2  of  the  Railway  Traffic  Act,  1851, 
which  provides  that  a  railway  company  shall 
4 'afford  all  reasonable  facilities  for  the  receiving 
and  forwarding  and  delivering  of  passenger  traffic. 
— West  Ham  Corporation  v.  Great-Eastern  Railway 
Co.,  B.0.0. 

17.  Railway  commissioners — Practice — Complaint 
by  association — Particulars — Increase  of  rates — /a- 
crease  on  classes  of  goods. — A  complaint  was  mads 
to  the  Railway  Commissioners  by  an  association, 
certified  under  section  7  of  the  Railway  and  Canal 
Traffic  Act  1888,  that  the  rates  on  certain  classes 
of  goods,  each  class  containing  a  large  number  of 
different  articles,  had  been  increased  by  the 
respondents,  a  railway  company,  since  the  Slat  of 
December,  1892,  and  that  such  increased  rates  were 
unreasonable.  The  respondents  asked  for  particu- 
lars as  to  the  names  of  the  traders  who  were  repre- 
sented by  the  association,  and  of  the  traders  in 
respect  of  whose  traffic  the  complaint  was  made. 

Held,  (1)  that  the  association  and  the  railway 
company  being  the  only  parties  to  the  litigation, 
that  the  association  could  not  be  called  upon  to 
give  particulars  of  the  traders  represented  by 
them  ;  (2)  that  on  such  a  complaint  as  to  the  in- 
crease of  rates  on  a  class  of  goods,  the  railway 
company  might,  in  the  first  place,  justify  generally 
the  raising  of  the  rate  for  the  whole  class,  and, 
therefore,  that  a  demand  for  particulars  for  the 
purpose  of  identification  of  the  specifio  goods  m 
respect  of  which  the  increase  of  rate  might  be 
alleged  to  be  unreasonable,  was  premature. — 
Mansion  House  Railway  Traffic  Association  v.  (Treat 
Western  Railway  Co.,  O.A. 

18.  Railway  Commissioners — Undue  preference — 
Home  and  foreign  merchandise — Railway  and  Osmml 
Traffic  Act,  1888  (51  <fc  52  Vict,  c  25),  s.  27.— Tbe 
effect  of  the  proviso  in  section  27,  sub-section  (2), 
of  the  Railway  and  Canal  Traffic  Act,  1888,  that 
"no  railway  company  shall  make,  nor  shall  the 
commissioners  sanction,  any  difference  in  the  tofla, 
rates,  or  charges  made  for,  or  any  difference  in  the 
treatment  of,  home  and  foreign  merchandise,  in 
respect  of  the  same  or  similar  services,"  is  not  to 
prohibit  all  inequalities  in  rates  as  between  home 
and  foreign  merchandise,  but  that  if  the  railway 
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oompany  have  proved  facts  which  would  justify 
the  admitted  differences,  had  the  goods  in  both 
cases  been  home  goods,  the  company  are  not 
debarred  from  relying  on  those  facto  as  an  answer 
merely  because  the  goods  which  receive  the  benefit 
are  of  foreign  origin. — Mansion  House  Railway 
Traffic  Association  v.  London  and  South- Western 
Railway  Co.,  R.C.C. 


19.  Traffic— Carriage  of  goods — Competing  rail- 
ways — Bates — Excessive  rates — Group  Rate — Rights 
of  Customer — Forum  for  adjusting  rates. — The  courts 
of  law  and  not  the  Railway  Commissioners  are  the 
proper  tribunals  to  decide  the  question  of  an 
alleged  overcharge  made  by  a  railway  company  to 
a  customer. 

In  a  special  Act  promoted  by  one  railway  com- 
pany and  opposed  by  another,  running  powers  were 
given  to  the  promoters  over  the  line  of  their  oppo- 
nents, but  were  to  remain  in  abeyance  so  long  as 
certain  conditions  were  observed .  Those  conditions 
were  that  the  opponents  should  afford  all  reasonable 
facilities  for  goods  and  mineral  traffio  "  at  the  rates 
per  mile  not  greater  than  the  lowest  rate  "  charged 
by  the  opponents  for  like  traffic  to  or  from  C.  P. 
or  B. 

Held  (reversing  the  decision  of  the  Court  of 
Appeal  42  W.  R.  215),  that  the  clause  imposed 
obligations  upon  the  railway  company  to  the 
individual  customer  and  was  not  intended  as  a 
mere  statutory  contract  between  the  two  rivals 
railway  companies : 

Held  also,  that  the  rate  imposed  did  not  consti- 
tute a  group  rate,  but  the  appellant  was  entitled  to 
ascertain  the  mileage  rate  to  each  of  the  three 
places  and  to  take  the  lowest  of  the  three  as  the 
basis  of  the  rate  to  be  charged. — Davis  v.  Taff  Vale 
Railway  Co.,  H.L. 

20.  Transfer  of  undertaking — Covenants — Personal 
covenants  —  Dissolving  company  —  New  company — 
Specific  performance. — A  railway  company  in  1873 
took,  under  th*  powers  of  their  Acts  of  Parliament, 
a  conveyance  of  lands  from  trustees  of  a  settlement, 
and,  as  part  consideration  of  such  conveyance, 
covenanted  to  make  and  maintain  accomodation 
works,  including  the  making  and  maintaining  of  a 
wharf  or  dep6t,  and  also,  at  any  time,  on  twenty- 
four  hours'  previous  notice  being  given,  to  convey 
across  their  line,  and  deposit  on  the  wharf  or  depot, 
timber,  poles,  and  wood — productions  of  an 
adjacent  wood.  The  stipulations  of  the  covenants 
were  never  performed,  and  the  owners  of  the  land 
had  made  no  objection.  By  an  Act  of  Parliament 
in  1892  the  company  was  dissolved,  and  an  under- 
taking was,  subject  to  the  contracts,  liabilities, 
debts,  and  obligations  of  the  dissolving  company, 
transferred  to  a  new  company.  In  1893  the  tenant 
for  life  under  the  settlement  brought  an  action 
against  both  of  the  companies  for  specific  perform- 
ance of  the  covenants. 

Held  (without  touching  the  question  as  between 
the  two  companies),  that  the  covenants  were  to  be 
specifically  performed  and  carried  into  execution 
by  the  new  company. — Fortescue  v.  Lostwithiel 
Railway  Co.,  OH.D.  xekewich,  j.  138. 

21.  Underground  railway  —  Subsoil  taken  for 
tunnel — Right  to  appropriate  and  use — Purchase — 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
18). — Where  a  railway  company  is  authorized  by 
its  special  Act  to  appropriate  and  use  the  subsoil 
and  under-surface  of  lands  without  taking  the 
surface  the  company  must  comply  with  the 
provisions  of  the  Lands  Clauses  Consolidation 
Act    as  to  the    purchase    of    land.  —  Farmer    v. 


Waterloo  and  City  Railway  Co.,  OH.D.  KEKEWICH, 
J.,  363. 

See  also  Lands  Clauses  Acts,  3;  Water,  2. 

BBCEIVEB  :— 

Receiver  and  manager  appointed  by  court — Personal 
liability  on  contracts. — A  person  who  is  appointed 
by  the  court  receiver  ana  manager  to  carry  on  a 
business  is  prima  facie  personally  liable  on  contracts 
entered  into  by  him  as  receiver  and  manager,  and 
must  look  to  the  assets  for  an  indemnity. 

Therefore,  where,  in  an  action  in  the  Chancery 
Division  by  debenture-  holders  of  a  company,  the 
court  appointed  the  defendants  receivers  and 
managers  to  carry  on  the  business  of  the  company, 
and  the  defendants  ordered  goods  of  the  plaintiffs 
for  the  purposes  of  the  business,  the  order  being 
expressed  to  be  for  the  company  and  the  defendants 
signing  it  as  receivers  and  managers. 

Held,  that  the  defendants  were  personally  liable 
for  the  price  of  the  goods  so  ordered. — Burt  v.  Bull, 
O.A.  180. 

See  also  Company,  14;  Lis  Pendens; 
Married  Woman,  6,  8,  12;  Mortgage,  2; 
Partnership,  6  ;  Practice,  46, 64-68;  Principal 
and  Agent;  Railway,  7;  Tramway,  1. 

BENT-CHARGE  :— 

Vendor  and  purchaser — Limited  owner — Easement, 
Sale  of-^±  Geo.  2,  c.  28,  s.  5— Lands  Clauses  Act, 
1845,  63.  10,  11 — Liverpool  Corporation  Waterworks 
Act,  1855,  ss.  2,  3.— The  Lands  Clauses  Act,  1845, 
8. 10,  empowers  an  absolute  owner  to  sell  land  to 
the  promoters  of  an  undertaking  for  "an  annual 
rent- charge/'  and  section  11  charges  the  "yearly 
rents  reserved,"  upon  the  rates  under  a  special  Act. 
The  Liverpool  Corporation  Waterworks  Act,  1855 
(which  incorporated  the  Lands  Clauses  Act)  by 
sections  2  and  3,  enables  the  corporation  to 
purchase,  and  enables  persons  empowered  by  the 
Lands  Clauses  Act  to  convey  lands,  to  grant  lands 
and  easements  "  at  an  annual  or  other  rent." 

Under  the  above  Acts  a  life  tenant  conveyed  land 
and  an  absolute  owner  granted  easements  to  the 
corporation.  In  both  oases  a  perpetual  yearly  rent 
was  reserved. 

Held,  that  sections  2  and  3  of  the  Liverpool 
Corporation  Act  extended  the  provisions  of  sections 
10,  11  of  the  Lands  Clauses  Act,  and  gave  to  a 
limited  owner  the  same  power  of  selling  for  a  rent- 
charge  as  an  absolute  owner,  and  also  enabled  an 
easement  to  be  purchased  for  a  rent-charge,  so 
that  the  rents  reserved  were  charges  upon  the 
rates.  Although  rent  cannot  issue  out  of  an  ease- 
ment at  common  law,  it  may  by  statute. 

Wherever  land  is  sold  reserving  a  rent,  that  rent 
may,  even  if  in  law  a  rent  sec,  since  the  statute  4 
Geo.  2,  c.  28,  8.  5,  be  properly  called  a  rent-charge, 
for  there  is  incident  to  it  a  right  to  distrain. — 
Gerard  and  Beecham's  Contract,  Re,  c.a. 

See  also  Jointure. 

RES  JUDICATA:— 

Money  paid  under  process  of  law — Right  to  recover 
— Summons  withdrawn  on  payment. — Money  paid 
under  process  of  law  cannot  be  recovered  by  inde- 
pendent proceedings. 

The  defendants  issued  a  summons  against  the 
plaintiff  for  a  sum  which  they  alleged  to  be  due, 
and  the  plaintiff  paid  the  amount  on  the  day  upon 
which  the  summons  was  returnable.  The  hearing 
of  the  summons  was  adjourned.  The  plaintiff  sub- 
sequently disputed  his  liability  and  demanded  the 
return    of   the    money.     He,   however,    took    no 
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steps  to  defend  the  summons,  which  was  finally 
withdrawn. 

In  an  action  brought  to  recover  the  money. 

Held  (affirming  the  decision  of  Day,  J.),  that  the 
plaintiff,  having  had  the  opportunity  of  defending 
the  summons  and  not  having  done  so,  could  not 
be  allowed  to  recover  money,  the  payment  of  which 
he  might  have  resisted. 

Caird  v.  Most,  35  W.  R.  52,  33  Ch.  D.  22, 
explained. — Moore  v.  Fulham  Vestry %  O.A.  277. 

See  also  Contract,  4. 

BIVER:— 

Riparian  owner — Sale  of  water  power — Navigable 
river. — The  fact  that  a  river  is  navigable  will  not 
prevent  a  riparian  owner  who  buys  an  interest  in 
its  water  power  from  acquiring  such  right  as 
against  the  vendor,  even  assuming  that  a  good  title 
cannot  be  given  as  against  the  public. — Hamelin  v. 
Bannerman,  P.O.  639. 

SALE  of  GOODS:— 

1.  Agreement  for  hire — Possession  of  goods  with 
consent  of  owner — Hire  and  purchase  agreement — 
Pledge  of  goods  by  hirer— Factors  Act,  1889  (52  <fc  53 
Vict.  c.  45),  88,  2,  9. — By  an  agreement  in  writing, 
dated  the  23rd  of  December,  1892,  between  the 
appellant  and  B.,  B.  agreed  to  pay  a  monthly  rent 
or  hire  instalment  of  10s.  6d.  —i.e.,  10s.  6d.  down 
and  thirty-five  further  payments — for  the  use  of  a 
certain  piano,  subject  to  the  condition  that  he 
might  put  an  end  to  the  hiring  at  any  time  by 
delivering  up  the  piano  to  the  appellant,  in  which 
event  B.  was  to  remain  liable  for  the  arrears  of 
hire  (if  any)  up  to  the  date  when  the  piano  was 
returned.  It  was  further  provided  that  should  B. 
(the  hirer)  punctually  pay  the  said  sum  of  £18  18s. 
by  the  aforesaid  monthly  instalments,  the  piano 
should  become  the  absolute  property  of  B.,  but 
until  this  was  done  it  was  to  remain  the  property 
of  the  appellant,  who  might  retake  possession 
should  the  nirer  make  default. 

Held,  that  the  above  constituted  a  cc  ntract  of 
hiring  terminable  at  the  will  of  B.,  coupled  with 
the  condition  in  his  favour,  that  if  he  should  retain 
the  piano  until  he  had  made  all  the  aforesaid 
monthly  payments  as  they  fell  due,  then  the  piano 
was  to  become  his  absolute  property,  and,  conse- 
quently, it  was  not  an  agreement  to  buy  the  piano 
within  the  meaning  of  section  9  of  the  Factors  Act, 
1889. 

An  innocent  pledgee,  therefore,  receiving  the 
piano  from  B.  before  the  instalments  were  all  paid, 
had  no  defence  under  that  Act  against  the  appel- 
lant's claim  in  an  action  of  trover. 

Decision  of  the  Court  of  Appeal,  42  W.  R.  514, 
[1894]  2  a  B.  262,  reversed. 

Lee  v.  Butler,  42  W.  R.  88,  [1893]  2  Q.  B.  318, 
distinguished. — Helby  v.  Matthews,  H.L.  561. 

2.  Contract — Acceptance — Recognition  of  pre-exist- 
ing contract-  Sale  of  Goods  Act,  1893  (56  <fc  57  Vict, 
c.  71),  8.  4,  sub-sections  1,  3. — The  plaintiffs  and  the 
defendant  agreed  orally  that  the  plaintiffs  should 
sell,  and  the  defendant  should  buy,  a  quantity  of 
hay  over  £10  in  value.  The  plaintiffs  having 
delivered  the  hay  at  the  defendant's  wharf,  the 
defendant  went  on  board  the  barge  in  which  the 
hay  had  been  conveyed,  took  a  sample,  and  said, 
44  This  hay  is  not  up  to  my  sample,  and  I  won't 
have  it."  In  an  action  in  the  county  court  for 
nou- acceptance  of  goods,  the  county  court  judge 
found  that  the  defendant  had  done  an  act  which 
recognized  a  pre-existing  contract  of  sale,  and 
therefore  there  had  been  an  acceptance  suoh  as  to 
satisfy  section  4  of  the  Sale  of  Goods  Aot,  1893. 


Held,  that  there  was  evidence  on  which  the 
county  court  judge  might  reasonably  so  find 

Decision  of  the  Queen's  Bench  Division,  anfc,  p. 
270,  reversed.— Abbott  v.  Wolsey,  C.A.  513. 

3.  Fraud  of  third  person — Warehouseman— Attorn- 
ment —  Title  to  goods  —  Conversion  —  Measure  of 
damages. — Sugar,  the  property  of  G.  ft  Co.,  w» 
warehoused  with  the  defendant.  F.,  by  fraudu- 
lently representing  himself  to  be  a  customer  of 
G.  &  Co.,  obtained  an  authority  from  them  to  the 
defendant  to  hold  the  sugar  at  the  order  and  dis- 
posal of  F.,  who  subsequently  negotiated  a  sale  of 
the  sugar  to  the  plaintiffs.  The  defendant  sent  to 
the  plaintiffs  a  memorandum  stating  that  he  held 
the  sugar  on  account  of  F.,  and  would  deliver  the 
same  to  them  on  F.'s  transfer  in  their  favour.  The 
plaintiffs  not  being  satisfied,  the  defendant  wrote 
across  the  memorandum  the  words :  "  I  hold  the 
within  at  your  order  and  disposal." 

Before  the  sugar  was  delivered  to  the  plaintmi 
the  fraud  of  F.  was  discovered,  and  the  defendant, 
acting  on  the  instructions  and  indemnity  of  G.  ft 
Co.,  refused  to  deliver  the  sugar. 

Held,  that  the  defendant  was  estopped  by  his 
attornment  to  the  plaintiffs  from  denying  their 
title,  and  that  the  plaintiffs  were  entitled  to  judg- 
ment, the  damages  being  the  market  value  ot  the 
sugar  at  the  time  of  the  defendant's  refusal  to 
deliver. 

Whether,  without  such  attornment,  the  plaintiff 
title  was  superior  to  that  of  G.  &  Co.,  quart. 

Kingsford  v.  Merry,  5  W.  R.  151,  1  H.  &  tf.  505, 
considered. — Henderson  v.  Williams,  C.A.  274. 

4.  Hiring  agreement — Delivery  by  hirer  to  audio*- 
eer  for  sale — Receipt  in  good  faith  and  without  *cti<* 
— "Delivery  under  any  agreement  for  aa/e"— "is 
agreement  for  sale,  pledge,  or  other  ditpotttia 
thereof  "—Factors  Act,  1889  (52  &  53  Viet,  c  4*), 
s.  9. — N.  obtained  possession,  under  a  hiring  agree- 
ment, of  a  piano,  the  property  of  the  plaintiffs. 
The  agreement  provided  that  on  the  payment  by 
N.  to  the  plaintiffs  of  a  certain  sum  by  monthly 
iustalments,  the  piano  was  to  become  the  property 
of  N.  After  paying  some  of  the  monthly  in- 
stalments, but  before  the  whole  sum  had  been 
paid,  N.  delivered  the  piano  to  the  defendant,  at 
auctioneer,  for  sale  by  auction.  The  defendant 
sold  the  piano,  and  paid  the  purchase-money,  toss 
commission,  to  N.  In  an  action  for  wrongful 
conversion  of  the  piano,  the  jury  found  that  the 
defendant  had  received  the  piano  in  good  faith,  and 
without  notice  of  any  lien  or  other  right  of  the 
plaintiffs  in  respect  of  it. 

Held,  that  N.  had  agreed  to  buy  and  had 
obtained  possession  of  the  piano  within  the  ireamag 
of  section  9  of  the  Factors  Act,  1889;  that  the 
word  "  person  "  in  section  9  was  not  limited  to» 
mercantile  agent,  but  applied  to  any  person  who, 
having  bought  or  agreed  to  buy  good,  and  baring 
obtained  possession  with  the  consent  of  the  owner, 
made  such  a  delivery  thereof  as  is  mentioned  in  the 
section ;  that  the  words  "  agreement  for  sale, 
pledge,  or  other  disposition,"  including  a  delivery 
of  goods  to  be  sold  by  the  person  receiving  tor  the 
benefit  of  the  person  delivering,  and  that  the 
defendant  was,  therefore,  not  liable  to  the 
plaintiffs    for    conversion.  —  Shenstone   v.  /ftttw, 

Q.B.D. 

5.  Hiring  agreement — Property  in  goods — Bad- 
rvptcy — Bill  of  sale. — The  respondents  supplied  aa 
engine  to  P.  upon  the  terms  that  P.  was  to  pay  • 
certain  sum  down,  and  the  balance  of  the  purchase 
money  by  eight  quarterly  iustaliueuts.  Th«  agree- 
ment provided  that  until  all  the  instalment!  ware 
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paid  P.  should  not  sell,  assign,  or  remove  the 
engine  without  the  leave  of  the  respondents,  and 
that  if  the  instalments  fell  into  arrear  the  respond- 
ents might  sue  for  the  whole  amount,  or  might 
resume  possession  of  the  engine  and  sell  it,  paying 
oyer  to  P.  the  balance  of  the  price,  if  any,  beyond 
what  was  due  to  them :  and  that  until  all  the 
instalments  were  paid  the  engine  should  remain 
the  property  of  the  respondents.  P.  allowed 
the  instalments  to  fall  into  arrear,  and  became 
bankrupt. 

Held,  that  the  agreement  was  not  a  bill  of  sale 
requiring  registration  under  the  Bills  of  Sale  Act, 
and  that  the  assignees  in  P.'s  bankruptcy  had  no 
right  to  retain  the  engine  as  against  the  respon- 
dents. 

Coburn  v.  Collins,  35  Ch.  D.  373,  distinguished.— 
McEntire  v.  Orossley,  H.L. 

6.  Hire  and  purchase  agreement — Possession  of 
goods  by  hirer — Fraudulent  sale  by  hirer  before 
property  has  passed — Conviction  of  hirer  for  larceny 
as  a  bailee — Revesting  of  title  in  owner  by  such  convic- 
tion—Sale of  Goods  Act,  1893  (56  &  57  Vict.  c.  71), 
'•  24. — Decision  of  Queen's  Bench  Division  in  Payne 
v.  Wilson  (ante,  p.  250)  reversed  on  appeal,  in  con- 
sequence of  the  decision  of  the  House  of  Lords  in 
Helby  v.  Matthews  (ante,  p.  561).— Payne  v.  Wilson, 
C.A.  657. 

m  7.  Lien— Delivery— Sale  of  Goods  Act,  1893  (56  & 
57  Vict  c.  71),  s.  25. — Where  foods  have  been  ware- 
housed, and  the  owner  has  sold  them,  although  the 
purchaser  has  not  taken  possession  of  the  goods,  a 
subsequent  document  purporting  to  give  the  ware- 
house!* a  lien  for  sums  due  to  them  by  the  vendor, 
is  not  binding  upon  the  purchaser. — Nicholson  v. 
Harper,  CH.D.  NORTH,  J.,  550. 

See  also  Factor. 

SCOTLAND,  LAW  of:— 

1.  Divorce — Desertion— Reasonable  Cause  —  Scots 
Act,  1573,  c.  55. — In  an  action  by  husband  against 
his  wife  for  divorce,  on  the  ground  of  desertion  for 
the  statutory  period,  it  appeared  that  she  bad  left 
him  because  of  conduct  on  his  part  causing  her 
mental  distress  sufficient  to  interfere  with  her 
restoration  to  health,  and  because  of  menaces  by  him 
sufficient  to  create  in  her  a  well-founded  fear  of 
physical  restraint,  and  culminating  in  an  act  of 
violence  against  her  person. 

Held,  that  the  wife  had  reasonable  cause  for 
Quitting  her  husband,  and  that  she  had  a  good 
defence  to  the  action. 

Quaere,  whether  in  an  action  for  adherence  by  a 
husband,  misconduct  on  his  part,  short  of  cruelty, 
or  other  matrimonial  offence,  would  be  a  ground 
for  refusing  relief. — Mackenzie  v.  Mackenzie,  H.L. 

2.  Husband  and  wife — Marriage  contract— Hus- 
band?* creditors. — A  husband  by  an  anfe-nuptial 
marriage  contract  bound  himself,  his  heirs,  execu- 
tors, and  representatives,  whomsoever,  to  pay  his 
wifc  an  annuity  of  £1,000  "  to  be  applied  by  her 
towards  the  expenses  of  my  household  and  estab- 
lishment during  all  the  days  of  my  life";  the 
annuity  was  secured  on  heritable  property,  and  was 
declared  to  be  the  wife's  separate  estate  free  of  the 
jus  mariti. 

Held,  that  the  provision  as  to  the  application  of 
the  annuity  was  for  the  husband's  benefit,  and  that 
the  wife  was  not  entitled  to  payment  of  it,  as 
against  her  husband's  creditors. — Birkettv.  Purdon, 

H.L. 

3.  Landlord  and  tenant  — Lease — Compensation  for 
improvements — Notice  —  Determination  of  tenancy — 


Agricultural  Holdings  (Scotland)  Acts  1883  (46  &  47 
Vict.  c.  62),  ss.  2  and  7.— The  Agricultural  Holdings 
(Scotland J  Act,  1883,  by  section  2,  confers  upon  a 
tenant  ox  an  agricultural  or  pastoral  holding  a 
right  to  compensation  for  certain  improvements 
"  on  quitting  his  holding  at  the  determination  of  a 
tenancy " :  and  by  section  7,  in  order  to  be 
entitled  to  such  compensation,  he  must,  "four 
months  at  least  before  the  determination  of  the 
tenancy,"  give  notice  in  writing  to  his  landlord  of 
his  intention  to  make  a  claim. 

The  respondent  was  tenant  to  the  appellant  of  a 
farm  under  a  lease  for  a  term  of  years  which  ex- 
pired as  to  the  houses,  grass  and  fallow  land,  at 
the  spring  quarter;  as  to  the  arable  land  at 
the  separation  of  the  crop  of  the  same  year 
from  the  ground ;  and  as  to  the  barns,  barn- 
yard, and  two  outhouses,  at  the  spring  quar- 
ter of  the  following  year.  After  the  spring 
quarter-day  on  which  he  gave  up  possession  of  the 
houses,  grass  and  fallow  land,  and  more  than  four 
months  before  the  autumn  quarter-day,  he  gave 
notice  in  writing  of  a  claim  to  compensation  for 
improvements  under  the  Act. 

Held,  that  in  a  Scotch  lease,  the  expression 
"separation  of  the  crop"  was  equivalent  to  the 
autumn  quarter-day,  and  that  the  notice  was  given 
in  proper  time. 

Semble,  that  the  retention  of  the  barns,  barnyard, 
and  outhouses  for  a  further  term  of  six  months, 
did  not  constitute  an  agricultural  or  pastoral 
holding  within  the  meaning  of  the  Act. 

Wight  v.  Earl  of  Hopetoun  (4  Macq.  729)  distin- 
guished.— Black  v.'  Clay,  H.L. 

4.  Principal  and  surety  —  Guarantee  —  Mercantile 
Law  (Scotlund)  Act,  1856,  s.  6.— An  undertaking  to 
give  when  required  a  guaranty  for  the  repayment 
of  money  to  be  lent  is  a  good  "  cautionary  obliga- 
tion "  within  the  meaning  of  section  6  of  the  Mer- 
cantile Law  (Scotland)  Act,  1856,  and  is  binding  as 
a  direot  obligation.— Wallace  v.  Gibson>  h.l. 

5.  University — Affiliation  —  Ordinance — Approval 
by  Parliament — Universities  (Scotland)  Act,  1889,  ss. 
15,  16,  19,  20.— Commissioners  appointed  under 
the  Universities  (Scotland)  Act,  1889,  purporting  to 
act  under  section  16  of  that  Act,  executed  an 
instrument  in  writing  declaring  that  they  did 
thereby  affiliate  the  University  College  of  Dundee 
to,  and  form  part  of,  the  University  of  St  Andrews. 
This  instrument  was  not  published  or  laid  before 
Parliament  or  submitted  for  her  Majesty's  approval 
as  required  by  section  20  of  same  Act,  in  case  of  all 
ordinances  made  by  the  commissioners. 

Held,  that,  having  regard  to  sections  19  and  20, 
this  affiliation  order  must  be  taken  to  be  an 
"  ordinance"  and  to  be  subject  to  the  provisions  of 
section  20,  and  consequently  that,  for  want  of  due 
compliance  with  section  20,  it  was  invalid. — Met- 
calfe v.  Cox,  H.L. 

SETTLED  LAND  :— 

1.  Improvements— Cost  of  where  no  prior  scheme- 
Payment  by  tenant  for  life— Application  for  repay- 
ment out  of  capital  moneys — 45  &  46  Vict.  c.  38,  s.  26 
—53  &  54  Vict.  c.  69,  s.  15.— A  tenant  for  life 
having  actually  paid  the  cost  of  improvements  in 
respect  whereof  no  scheme  under  section  26  of  the 
Settled  Land  Act,  1882,  had  ever  been  submitted, 
applied  to  the  court  under  section  15  of  the  Settled 
Land  Act,  1890,  to  be  recouped  out  of  capita 
moneys  in  the  hands  of  the  trustees. 

Held,  that  the  court  has  jurisdiction  to  allow 
such  recouping ;  but  that,  the  works  having  been 
executed  and  paid  for,  the  application  must  be 
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considered  with  greater  strictness  than  if  the  work 
was  still  to  be  done. — Tucker,  Be  {No.  2),  c.A. 
581. 

2.  Money  in  court  under  Lands  Clauses  Act — Ap- 
plication of — Land  limited  to  vicar  "  and  his  suc- 
cessors"—  Glebe  land  —  Terminable  rent-charges  — 
Redemption  of— Settled  Land  Act,  1882  (45  &  46 
Vict  c.  38),  ss.  1,  32—  Settled  Land  Act,  1887  (50  & 
51  Vict.  c.  30),  s.  1 — Lands  Glauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  s.  69.— By  an  award  made 
under  an  Inclosure  Aot  of  Geo.  III.  lands  were 
conveyed  to  the  then  vicar  of  C.  "and  his  suc- 
cessors." A  portion  of  these  lands  was  taken  by  a 
railway  company  in  pursuance  of  their  compulsory 
powers,  the  purchase- money  being  paid  into  court. 
In  1878,  1879,  and  1884,  the  vicar  of  C.  carried  out 
certain  improvements  on  the  glebe,  and,  to  defray 
the  cost  of  these  improvements,  with  the  consent 
of  the  then  patrons  of  the  living,  created  rent- 
charges  upon  the  glebe  land,  repayable  by  half- 
yearly  payments  during  a  fixed  period.  The  vicar 
made  application  to  the  court  that  a  portion  of  the 
purchase-money  might  be  applied  in  redemption  of 
the  rent-charges. 

Held,  that  the  land  sold  to  the  railway  company 
was  not  "  settled  land "  within  the  meaning  of 
section  1  of  the  Settled  Land  Act,  1882 ;  that  the 
word  " settlement"  in  section  32  of  the  Settled 
Land  Act,  1882,  must  be  read  as  having  the  same 
wide  meaning  as  the  word  "  settled  "  in  section  69 
of  the  Lands  Clauses  Act ;  and  that,  under  those 
two  sections,  read  together,  and  section  1  of  the 
Settled  Land  Aot,  1887,  the  court  had  jurisdiction 
to  grant  the  application ;  but  that  the  case  was  not 
one  in  which  the  court  would  exercise  its  jurisdic- 
tion in  favour  of  the  applicant. — Castle  Bytham 
{Vicar  of),  Ex  parte,  ch.d.,  Stirling,  j.,  156. 

3.  Sale — Several  persons  constituting  one  tenant  for 
life— Separate  solicitors — Costs — Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38),  s.  2,  sub-section  6,  s.  53— 
General  order  made  in  pursuance  of  the  Solicitors* 
Bemuneration  Act,  1881  (44  &  45  Vict.  c.  44), 
Schedule  L,  Part  I. — Upon  a  sale  of  settled  land 
by  twenty-five  persons,  who  together  constituted  a 
tenant  for  life  for  the  purposes  of  the  Settled  Land 
Act,  1882, 

Held,  that  the  parties  were  entitled  to  employ 
separate  solicitors,  and  that  costs  of  separate 
solicitors  for  perusing  and  completing  the  convey- 
ance must  be  allowed  out  of  the  proceeds  of  sale. — 
Smith,  Be,  Smith  v.  Lancaster,  O.A.  17. 

4.  Tenant  for  life — Building  lease — Covenant  by 
lessee  to  spend  specified  sum  in  repairs — Settled  Land 
Act,  1882  (45  &  46   Vict.  c.  38),  ss.  2  (10)  (Hi.),  6, 

4  8  (i.),  63— Settled  Land  Act,  1884  (47  cfe  48  Vict.  c. 
18),  s.  7  (1). — A  lease  which  contains  a  covenant  by 
a  lessee  to  expend  a  fixed  sum  in  doing  specified 
repairs  and  improvements  is  a  "  building  lease " 
within  the  meaning  of  sections  2  (10)  (iii.)  and  8  (i.) 
of  the  Settled  Land  Aot,  1882.— DanielVs  Settled 
Estate,  Be,  C.A.  133, 

See  also  Lunacy,  3 ;  Settlement,  8. 

SETTLEMENT:— 

1.  Covenant  to  settle  after-acquired  property — Pur- 
chase out  of  accumulation  and  proceeds  of  sah. — 
Property  not  originally  included  in  a  marriage 
settlement  may,  owing  to  the  subsequent  dealings 
of  the  parties,  become  subject  to  the  covenant  to 
settle  after-acquired  property. — Bendy,  Be,  Wallia 
v.  Bendy,  OH.D.  kekewich,  J.,  345. 

2.  Issue — Illegitimate  child  en  ventre  sa  m£re. — 
An  unborn  illegitimate  child  cannot  take  under  a 
limitation  in  a  settlement  to  children  or  issue,  even 


if  en  ventre  sa  mere  at  the  date  of  the  deed. — Shaw, 
Be,  Robinson  v.  Shaw,  CH.D.  VOETH,  J.  43. 

3.  Joint  Tenancy — Limitation  to  husbandandintended 
wife,  and  husband's  children  by  former  marriage,  and 
children  of  intended  marriage — Springing  use. — By 
an  ante-nuptial  settlement  the  husband  assigned 
chattels  real  and  chattels  personal  to  the  use  of 
himself,  his  intended  wife,  the  children  of  the 
husband  by  a  former  marriage,  and  any  issue  to  be 
born  of  the  intended  marriage. 

Held,  that  the  husband  and  wife,  and  the  children 
of  the  first  and  second  marriage  took  as  joint 
tenants ;  the  class  of  unborn  children  to  be  opened 
when,  and  as  necessary  to  include  new  members.— 
O'Hea  v.  Slattery,  C.A.  (Ir.). 

4.  Jointure — Portions — Jointress  postponing  her 
jointure  in  favour  of  mortgagee  of  share  of  one 
portion  charge. — Lands  were  subject  to  a  jointure 
charge,  and  as  a  next  charge,  to  a  sum  for  portions. 
The  second  appointee  in  date  of  part  of  the  portion 
money,  mortgaged  his  share,  and  the  jointress 
postponed  her  jointure  in  favour  of  the  mortgagee, 

Held,  that  the  postponement  was  to  be  treated  ss 
an  equitable  assignment,  and  that  the  jointress  had 
not  thereby  postponed  her  jointure  to  the  first 
appointee's  share. — Armstrong,  Be,  V.C.  (Ir.). 

5.  Marriage  settlement — After-acquired  property- 
Covenant  to  settle — Chose  in  action  of  wife  at  date  of 
settlement. —  A  husband  and  wife  in  an  ante- 
nuptial marriage  settlement  jointly  covenanted  that 
in  the  event  of  the  intended  wife  daring  the  con- 
tinuance of  the  marriage,  or  the  husband  in  her 
right,  thereafter  becoming  entitled  to  any  further 
property  the  property  so  acquired  should  be  held  on 
the  trusts  of  the  settlement. 

At  the  date  of  the  settlement  a  fund  representing 
accumulations  of  the  surplus  income  (accrued 
during  the  minority  of  the  wife)  of  the  wife's  share 
of  her  father's  residuary  estate,  was  standing  in 
the  names  of  the  trustees  of  her  father's  will,  and 
was  after  the  settlement  claimed  both  by  the 
trustees  of  the  settlement  and  the  husband. 

Held,  that  the  fund  was  not  bound  by  the  trusts 
of  the  settlement. — Atkinson* s  Trusts,  Re,  CHJX 
m.e.  (Ir.). 

6.  Marriage  settlement — "Issue9* — Children  and 
grandchildren  taking  per  capita. — The  word  **  issue " 
occurring  in  a  marriage  settlement,  prima  facie 
includes  all  descendants,  and  in  the  absence  of  sobs 
controlling  or  explanatory  context  is  not  to  be  re- 
stricted to  children  only. — Hobbs  v.  TuthiU,  CHJ>. 
M.R.  (Ir.). 

7.  Portion — "  Payable  on  marriage  or  at  such  time 
as  settlor  should  by  deed  or  will  appoint " — MisrecM 
in  will — Non-exercise  of  power. — A.,  by  a  settlement 
made  on  his  second  marriage,  conveyed  lands  to 
trustees  on  trust  to  raise  £600  for  B.,  a  daughter  by 
his  first  marriage,  "to  be  paid  and  payable  to  B. 
on  her  marriage  or  at  snob  other  time  as  he  shall 
by  deed  or  will  appoint,"  and  subject  thereto  npoa 
the  usual  trusts  for  his  wife  ana  children  of  the 
second  marriage. 

A.  subsequently  made  his  will,  whereby  he  gave 
all  his  real  and  personal  estate  to  the  children  of 
his  second  marriage,  "considering  that  my 
daughter  B.  has  been  sufficiently  provided  for  by 
my  marriage  settlement,  under  which  she  will  be 
entitled  to  receive  £600  after  my  death."  B.  sur- 
vived the  testator,  and  was  unmarried. 

Held,  that  B.  was  entitled  under  the  settlement 
to  a  vested  interest  in  the  £600,  liable,  however,  to 
be  devested  in  the  event  of  her  dying  unmarried. 
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and  consequently  that  the  portion  oould  not  be 
rawed  before  B.'s  marriage. 

Held  also,  that  the  incorrect  recital  in  the  will 
was  not  an  exercise  of  the  power  of  appointment. -7 
Haveriy  v.  Curtis,  GH.D.  M.B.  (Ir.). 

8.  Settled  land — Sale — Statutory  power — Female 
trustee— Settled  Estates  Act,  1877  (40  <fe  41  Vict.  c. 
18).— The  court  may  confer  authority  to  sell  under 
the  Settled  Estates  Act,  1877,  upon  trustees  who 
are  women ;  bnt  it  will  only  do  so  under  exceptional 
circumstances.— Peaks'*  Settled  Estates,  Be,  CH.D. 
2T0BTH,  j. 

9.  Tenant  for  life— Equitable  tenant  for  life- 
right  to  possession — Title  deeds — Mortgage — Form  of 
application —New  Trustees. — An  equitable  tenant 
for  life  is  usually  entitled  to  possession  of  the 
estate,  but,  if  he  has  charged  his  life  estate,  not  to 
the  custody  of  the  title  deeds ;  and  an  application 
therefore,  may  be  by  originating  summons. — 
Newen,  Be,  Newen  v.  Barnes,  CH.D.  KEXEWICH,  j., 
58. 

10.  Voluntary  settlement — Class — Period  for  ascer- 
taining class. — The  rule  in  Andrews  v.  Partington,  3 
Bro.  C.  C.  401,  that  in  a  will,  if  there  be  a  direct 
devise  or  bequest  of  real  or  personal  estate  to  the 
children  of  A.,  those  living  at  the  testator's  death 
take  to  the  exclusion  of  those  born  afterwards,  and 
the  class  to  take  will  not  be  enlarged  by  a  gift 
over  on  the  death  of  any  of  the  class  under 
twenty-one,  nor  by  a  gift  over  in  default  of 
children, 

Held,  to  apply  to  voluntary  settlements.  — 
Knappys  Settlement,  Be,  Knapp  v.  Vassall,  CH.D. 
NOBTH,  j.,  279. 

11.  Voluntary  settlement — Rectification — Intention 
—Evidence  —  Oral  evidence. — The  court  is  not 
disposed  to  rectify  a  voluntary  settlement  where 
the  evidence  of  the  settlor's  intention  consists  of 
his  statement  alone,  unsupported  by  written 
instructions  or  the  like,  notwithstanding  that  the 
suggested  rectification  would  bring  the  settlement 
more  into  harmony  with  precedent. 

So  held  by  Kekewich,  J. 

Decision  affirmed  by  the  Court  of  Appeal  on  the 
evidence  purely. — Bonhote  v.  Henderson,  CH.D. 
XBKBWTCH,  J.,  502  ;  C.A.  580. 

See  also,  Bankruptcy,  38,  43;  Jointube; 
Trustee,  6. 

SHERIFF:— 

1.  Judgment  de  bonis  testatoris — Executor  de  son 
tort — Chattels  real  of  deceased — "  In  the  hands  of  the 
defendant." — Under  a  writ  of  fi.  fa.  founded  on  a 
judgment  de  bonis  testatoris  against  an  executor  de 
son  tort,  the  sheriff  can  seize  and  sell  ohattels  real 
of  deceased  in  the  possession  of  the  defendant. — 
Doherty  v.  Nelson,  Q.B.D.  (Ir.) 

2.  Seizure — Payment  made  under  an  execution — 
"  To  avoid  sale  " — Payment  to  the  sheriff  made  by  a 
stranger — Negligence  of  sheriff— Notice  of  payment  to 
the  execution  creditor — County  Court  Rules,  1889,  ord. 
2,  r.  32— Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71), 
a.  11,  sub-section  2. — On  the  1st  of  October  the 
bailiff  seized  the  goods  of  a  debtor  under  an 
execution  for  more  than  £20,  but  at  the  request  of 
the  debtor  abandoned  possession  under  an  arrange- 
ment whereby  he  was  to  be  entitled  to  re-enter 
whenever  he  thought  fit. 

On  the  3rd  of  October  the  bailiff  obtained 
possession  of  the  keys  of  the  premises  where  the 
goods  were.  Later  on  the  same  day  the  father  of 
the  debtor  of  his  own  accord  asked  for  and  obtained 
the  keys  from  the  bailiff  on  the  promise  that  he 


would  pay  out  the  warrant,  which  he  fulfilled  on 
the  following  day. 

On  the  15th  of  October  a  bankruptcy  petition- 
was  presented  against  the  debtor,  who  was 
adjudged  a  bankrupt  thereon.  The  bailiff  received 
notice  of  the  petition,  and  subsequently  paid  over 
the  money  paid  by  the  debtor's  father  to  the  official 
receiver. 

Held,  that  the  execution  creditor  was  entitled  to 
recover  the  money  from  the  bailiff  as  money  had 
and  received  to  his  use. 

Held,  also,  that  the  money  was  not  money  paid 
14 to  avoid  a  sale"  within  the  meaning  of  the 
Bankruptcy  Act,  1890,  s.  11,  sub-section  2,  because 
(l)it  waspaid  to  avoid  a  reseizure,  not  a  sale ;  and 
(2)  it  was  not  paid  by  or  on  behalf  of  the  debtor  or 
out  of  the  debtor's  estate. 

Held,  also,  that  the  money  was  not  money  paid 
"  under  an  execution  "  within  the  same  sub-section. 
— Bower  v  Hett,  Q.B.D.  557. 

See  also  Bankbuptcy,  2,  4,  5;  Company,  11; 
Practice,  41,  43,  44. 

SHIP:— 

1.  Bill  of  lading — Exceptions — Injury  to  cargo- 
Negligence  ""in  navigating  the  ship  or  otherwise." — 
A  bill  of  lading  contained  a  clause  exempting  the 
shipowners  from  liability  "  for  any  act,  negligence, 
default,  or  error  of  judgment  of  the  pilot,  master, 
mariners,  or  other  servants  of  the  shipowners  in 
navigating  the  ship  or  otherwise."  A  quantity  of 
eggs  were  negligently  stowed  by  the  shipowners' 
servants  in  contact  with  hay,  whereby  the  eggs 
were  damaged. 

Held,  that  the  words  "  or  otherwise  "  in  the  bill 
of  lading  included  any  negligence  of  the  ship- 
owners' servants,  and  that,  therefore,  the  ship- 
owners were  not  liable  for  the  damage  so  caused. 

Norman  v.  Binnington,  38  W.  B.  702,  25  Q.  B.  D. 
475,  commented  on. — Baerselman  v.  Bailey,  C.A. 
593. 

2.  Bill  of  lading — Freight — Receipt  of  goods  under 
bill  of  lading — Consignee — Lien — Deposit  of  cargo 
with  warehouseman  —  Delivery  of  goods — Merchant 
Shipping  Act,  1862  (25  &  26  Vict.  c.  63),  ss.  66-72.— 
Where  cargo  is  deposited  by  a  shipowner  with  a 
warehouseman  under  the  Merchant  Shipping  Act, 
1862,  subject  to  a  stop  for  freight,  and  the  con- 
signee deposits  the  freight  with  the  warehouseman 
and  takes  delivery  of  the  goods  from  him,  no  con- 
tract by  the  consignee  to  be  personally  liable  for 
the  freight  is  to  be  inferred  from  his  acceptance  of 
the  goods,  and  the  Act  creates  no  such  personal 
liability. 

In  these  circumstances  a  consignee,  who  is  so 
named  in  the  bills  of  lading,  but  who  has  no 
property  in  the  goods  and  takes  delivery  only  as 
agent  for  the  owner,  cannot  be  sued  for  the 
freight. 

The  decision  of  the  Court  of  Appeal  [Furniss  v. 
White),  42  W.  B.  290,  [1894]  1  Q.  B.  483,  reversed. 
— White  v.  Furnees,  h.l. 

3.  Bill  of  lading — Pledge — Redelivery  of  goods  in 
trust  for  sale — Conflict  of  laws. — In  the  law  of  Scot- 
land as  in  the  law  of  England  a  pledgee  may  re- 
deliver the  goods  to  the  pledgor  for  a  limited 
purpose  without  thereby  losing  his  rights  under  the 
contract  of  pledge. 

The  pledgors  of  a  bill  of  lading  representing  a 
specific  cargo  were  under  contract  to  sell  a  larger 
quantity  of  like  goods  to  third  parties.  The  pledgees 
returned  the  bill  of  lading  to  the  pledgors  to  obtain 
delivery  of  the  merchandize  and  sell  on  the  pledgee's 
behalf  and  account  for  the  proceeds  in  satisfaction 
of  the  debt : 
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Held,  that  the  pledgee's  security  was  not  lost, 
and  that  they  were  entitled  to  the  proceeds  of  the 
cargo  as  against  the  diligence  of  general  creditors 
of  the  pledgors. 

Tod  v.  Merchant  Banking  Co.  (10  Ct.  Sess.  Cas.  4 
series  1009)  distinguished.— North-  Western  Bank  v. 
Poynter,  P.O. 

4.  Charter  party — Bill  of  lading — Liability  of 
owner  on  bill  signed  by  captain. — A  charter  party  in 
the  form  of  and  ordinary  time  charter  had  the 
following  provision;  "the  captain  and  crew 
although  paid  by  the  owners  shall  be  the  agents 
and  servants  of  the  charterers  for  all  purposes 
whether  for  navigation  or  otherwise  under  the 
charter ;  in  signing  bills  of  lading  it  is  expressly 
agreed  that  the  captain  shall  only  do  so  as  agent  of 
the  charterers,  ana  the  charterers  hereby  agree  to 
indemnify  the  owners  from  all  liabilities  (if  any) 
that  may  arise  from  the  captain  signing  bills  of 
lading,  or  in  otherwise  complying  with  the  same." 

Held,  that  this  proviso  in  the  charter  party  did 
not  exonerate  the  shipowners  from  liability  to  the 
indorsee  of  a  bill  of  lading  signed  by  the  captain ; 
on  the  ground  that  the  bill  of  lading  so  signed  did 
not  itself  contain  a  similar  provision. — Manchester 
Trust  v.  Furness  &  Co.,  Q.B.D. 

5.  Charter  party— Bill  of  lading — Refusal  to  sign — 
Penalty  or  liquidated  damages. — A  charter  party 
contained  a  provision  that  "  the  captain  shall  sign 
charterer's  Sills  of  lading  as  presented  without 
qualification  .  .  .  within  twenty-four  hours 
after  being  loaded  or  pay  £10  for  every  day's  delay 
as  and  for  liquidated  damages  until  the  ship  is 
totally  lost  or  cargo  delivered."  The  captain 
wrongfully  refused  to  sign  bills  of  lading  as  pre- 
sented, but  the  charterer's  could  not  show  that 
they  had  sustained  any  damage  by  his  refusal. 

^  Held,  that  the  clause  imposed  a  penalty  and  not 
liquidated  damages  and  that  the  plaintiffs  were 
only  entitled  to  nominal  damages. 

Hough  v.  Jones,  5  Ex.  D.  115,  discussed.— Rayner 
v.  Rederiak  tie  bolaget  Condor,  Q.B.D. 

6.  Charter  -  party  —  Demurrage  —  Lay  days  — 
"Days." — A  charter-party  provided  that  fourteen 
running  days,  Sundays  excepted,  were  to  be 
allowed  for  loading  and  unloading,  and  ten  days 
on  demurrage  beyond  the  lay  days,  at  a  certain  rate 
per  day.  Seven  days  were  occupied  in  loading, 
and  the  ship  arrived  at  the  port  of  discharge  on 
Saturday,  the  31st  of  March,  and  was  ready  to 
commence  the  discharge  at  10.30  a.m.  The  con- 
signees, however,  refused  to  commence  the  dis- 
charge at  once,  and  the  discharge  only  commenced 
at  1  p.m.  on  Saturday,  March  31,  and  finished  at 
9  a.m.  on  Monday,  the  9th  of  April.  In  an  action 
by  the  shipowners  to  recover  two  days'  demurrage, 

Held,  first,  that  though  the  consignees  were 
entitled  to  seven  whole  days  for  unloading,  and 
were,  therefore,  not  bound  to  commence  the  dis- 
charge on  Saturday,  the  31st  of  March,  yet  the 
true  inference  from  the  facts  was  that  the  con- 
signees had  agreed  to  treat  the  Saturday  as  a  lay 
day ;  secondly,  that  the  lay  days  meant  days  from 
midnight  to  midnight,  and  not  periods  of  twenty- 
four  hours  commencing  at  any  hour  of  the  day; 
and  that,  therefore,  the  lay  days  expired  on  Satur- 
day, the  7th  of  April,  and  two  days'  demurrage 
was  dup.— "  Katy,"  The,  0  A.  290. 

7.  Charter-party  —  Discharge — Delivery — Obliga- 
tion of  consignees. — A  charter-party  for  the  carriage 
of  spars  from  a  Norwegian  port  to  London 
contained  a  provision  that  the  cargo  should  be  dis- 
charged in  the  Surrey  Commercial  Docks,  the  dis- 
charge to  take  place  in  eight  days,  the  cargo  to  be  I 


taken  from  alongside  at  consignees1  risk  and 
expense,  and  the  ship  "  to  discharge  overside  in  the 
river  or  dock  into  lighters  or  otherwise,  if  required 
by  the  consignees." 

Held,  that  the  charter-party  did  not  impose  on 
the  captain  and  crew  the  obligation  to  get  the 
spars  outside  the  ship  and  into  the  lighten,  and 
for  that  purpose  to  put  men  on  board  the  lighters ; 
but  that  when  they  had  brought  the  span  within 
reach  of  the  consignees'  men  in  the  lighten  it  was 
the  duty  of  the  latter  to  take  their  part  in  the  first 
operation  of  delivering  and  receiving  the  goods; 
and  consequently  the  consignees  were  liable  to  pay 
demurrage  for  delay  caused  by  reason  of  their  men 
in  the  lighters  being  too  few  to  enable  the  discharge 
to  be  completed  within  the  lay  days. — Petersen  v. 
Freebody,  C.A. 

«.  Charter-party— Excepted  perils—"  Strike*  and 
lock-outs  of  pitmen" — Demurrage — Written  clause. — 
The  defendants  chartered  the  plaintiff's  ship  to 
proceed  to  Ardrossan,  the  charter-party  providing 
that  the  ship  should  there  load  "  in  the  customary 
manner,  say  in  twelve  colliery  working  days,"  a 
cargo  of  coals,  "  to  be  loaded  according  to  the  cus- 
tom of  the  port";  "strikes  and  lock-outs  of 
pitmen  and  others"  being  accepted  perils.  The 
following  written  clause  was  added: — "It  is 
understood  that  vessel  is  to  be  loaded  at  once,  and 
lay  days  to  count  when  vessel  ready  and  notice 
given."  The  ship  arrived  at  Ardrossan,  and  gave 
notice  that  she  was  xeady  to  load;  but  before 
twelve  working  days  had  elapsed  a  strike  broke  out 
at  the  pit,  in  consequence  of  which  the  ship  did 
not  load  the  cargo  of  coals  till  twenty- three  ordi- 
nary working  days  had  gone  by.  By  the  charter- 
party  demurrage  was  to  be  paid  at  the  rate  of 
f  ourpence  per  registered  ton  per  day.  The  plaintiff 
claimed  for  fifteen  days'  demurrage. 

Held,  that  the  written  clause  only  fixed  the  time 
when  the  lay  days  began,  and  th*t  the  delay  was 
caused  by  an  excepted  peril. — Petersen  v.  Dana, 
Q.B.D.  349. 

9.  Collision — Fog — "  Fairway"  of  river— Duty  to 
ring  bell  at  anchor — Thames  Bye-laws,  1880,  art.  13, 
—By  article  13  of  the  Thames  Bye-laws,  1880,  a 
vessel  in  a  fog  "  when  in  the  fairway  of  the  river 
and  not  under  way,  shall  at  intervals  of  not  man 
than  two  minutes,  ring  the  bell."  The  plaintiff*! 
sailing  barge  having  anchored,  on  account  of 
fog,  above  and  inside  the  West  Blyth  buoy  in  Se& 
Beach,  did  not  ring  her  bell  at  above  intervals. 
She  was  ran  into  and  damaged  by  A*****^***** 
steamer. 

Held,  that  the  barge,  as  well  as  the  defendant's 
steamer,  was  to  blame ;  for  the  word  "  fairway  "  in 
article  13  means  "  a  clear  passage-way  by  water," 
and  the  barge  was  anchored  in  a  part  of  the  river 
where  it  was  safe  for  vessels  of  moderate  draught 
to  navigate,  and  was,  therefore,  bound  to  obey 
article  13.—- Blue  Bell,  The,  P.D.  &  ad.d. 

10.  Collision — Liability —  Statutory  limitation — 
Special  contract — Merchant  Shipping  Act  Amendment 
Act,  1862  (25  &  26  Vict.  c.  63),  s.  54.— The  owners 
of  yachts,  in  entering  them  for  a  race  at  a  regatta, 
undertook  to  be  bound  by  certain  roles  while 
engaged  in  the  race.  The  rules  provided  that  the 
owner  of  a  yacht  which  disobeyed  the  rales  should 
be  liable  for  all  damages  resulting  from  the  breach 
thereof. 

Held,  that  the  rules  constituted  a  contract 
between  the  owners  of  competing  yachts,  and  that 
the  damages  recoverable  for  a  breach  of  the  rules 
were  not  confined  within  the  statutory  limitation  of 
damages  enacted  by  section    8  of  the  Merchant 
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Shipping  Act  Amendment  Act,    1862.— Satanita, 
The,  O.A.  498. 

11.  Collision — Lights — Steamer  riding  by  her  chains 
with  anchors  unshackled. — A  steamship,  nuding  her- 
self unable  to  make  headway  against  a  gale  in  the 
English  Channel,  unshackled  her  anchors,  banked 
her  fires,  shut  off  steam,  and  rode  head  to  wind 
8.W.,  by  her  chains.  A  sailing  vessel  proceeding 
down  the  Channel  and  heading  about  S.S.E.  close 
hauled  on  the  starboard  tack,  mistook  the  lights  for 
the  masthead  and  green  lights  of  a  steamer  in 
motion,  and,  expecting  the  steamer  to  give  way, 
kept  on  her  course,  and  collided. 

Held,  that  the  steamer  was  alone  to  blame,  as 
the  lights  she  showed  were  calculated  to  mislead, 
so  that  the  mistake  on  the  part  of  the  sailing  vessel 
was  excusable.  The  steamer,  having  rendered  her- 
self unmanageable,  should  have  shown  three  red 
lights,  and  should  have  kept  steam  readily  available 
so  as  to  bring  herself  promptly  under  command  if 
occasion  required.— Faedrelandet,  The,  O.A. 

11.  Collision — Steam  vessel  anchoring  in  River 
Thames—Thames  Bye-law,  1887,  article  18;  and 
Bye-law,  1892,  article  7  (c). — At  7  p.m.  in  November, 
the  master  of  the  plaintiff's  steamship,  which  was 
proceeding  up  Barking  Beach,  in  the  Thames,  with  a 
flood  tide  of  half  a  knot,  determined  to  anchor  on 
account  of  a  fog.  He  stopped  the  engines,  put  the 
helm  hard  a-port,  and  having  given  the  ship  an 
angle  across  the  river  to  the  northward,  set  the 

Xee  slow  ahead  and  then  full  speed  astern. 
l  way  was  taken  off  the  ship  he  let  go  the 
anchor,  and  upon  its  holding  he  ordered  the  two 
side  lights  and  the  masthead  light  to  be  taken  in 
and  the  riding  light  to  be  put  up,  leaving  a  stern 
light  showing  twenty  points  still  exhibited.  The 
fog  just  then  lifted,  and  the  defendant's  steam- 
ship coming  down  the  river,  seeing  the  masthead 
and  red  light  of  the  plaintiff's  ship  a  little  on  the 
port  bow,  ported.  The  red  light  then  disappeared, 
and  the  plaintiff's  ship  was  seen  to  be  lying  across 
the  river,  whereupon  the  engines  of  the  defendant's 
ship  were  reversed  full  speed,  bat  a  collision 
occurred. 

Held,  that  the  plaintiff's  ship  was  alone  to  blame, 
as  when  throwing  athwart  the  navigable  channel 
and  stopping  way,  she  was  within  article  18  of  the 
Thames  Bye-laws,  1887,  and  was  bound  to  give 
four  or  more  blasts  of  the  steam- whistle  in  rapid 
succession  as  long  as  the  danger  lasted — i.e.,  whilst 
she  swung  to  her  anchor.  The  side  lights  ought 
also  to  have  been  taken  in  as  soon  as  the  vessel  was 
held  by  her  anchor,  and  being  over  150  feet  in 
length,  the  second  riding  light  prescribed  by  article 
7  (c)  of  the  Thames  Bye-laws,  1892,  should  have 
buen  exhibited  at  or  near  the  stern. — Wega,  The, 
p.d.  &  AD.D. 

13.  Collision— Steamship  dredging  upto  dock  entrance 
—Stern-light— Look-out— Whistle— Thames  Rules.— 
A  steamer  dropping  up  the  Thames  stern  first  on  a 
dark  night  for  the  purpose  of  going  into  dock,  and 
exhibiting  only  her  stern  light  to  down-coming 
vessels  is  bound  to  keep  a  look-out  up  river,  and 
ought,  when  she  sees  a  vessel  coming  down,  to  give 
such  sufficient  signal  as  will  enable  the  down- 
coming  steamer  to  avoid  her. 

Semble,  a  proper  signal  under  such  circumstances 
would  be  a  prolonged  blast  of  the  steam- whistle  of 
not  less  than  five  seconds'  duration. — Juno,  The, 
p.d.  &  AD.D. 

14.  Contract  to  serve  as  seaman — Declaration  of  war 
by  Government  owning  the  ship — Illegality  of  voyage 
— Increased  danger — Refusal  to    complete    service —  I 
Recovery  of  wages  and  damages. — The  defendants  l 


constructed  a  vessel  of  war  for  the  Japanese 
Government,  and  placed  her  in  charge  of  a  captain, 
for  the  purpose  of  navigating  her  to  Japan  and 
handing  her  over  to  the  Japanese  Government, 
whose  property  she  had  become  upon  her  comple- 
tion. The  plaintiff  contracted  with  the  captain  to 
serve  on  board  the  vessel  as  fireman  for  the  voyage 
to  Japan.  Before  the  voyage  was  completed  war 
was  declared  between  Japan  and  China,  and  the 
plaintiff,  on  hearing  this,  left  the  ship  in  conse- 
quence of  the  increased  risk.  The  defendants  ac- 
cepted any  responsibility  of  the  captain  under  his 
contract  with  the  plaintiff. 

Held,  that  the  captain  was  responsible  for  the 
act  of  the  owners,  the  Japanese  Government,  in 
declaring  war,  and  thereby  increasing  the  risk  of 
the  voyage,  and  that  the  plaintiff  was,  therefore, 
entitled  to  recover  from  the  defendants  his  wages, 
for  the  whole  voyage,  and  also  a  sum  for  general 
damages. — O'Neill  v.  Armstrong,  Q.B.D.  554. 

15.  Co-owners— Transfer  by  majority  of  co-owners 
of  their  shares  to  a  company — Objection  of  minority 
owner— Admiralty  Court  Act,  1861  (24  Vict.  c.  10), 
s.  8. — The  majority  of  the  co-owners  of  a  ship 
formed  a  limited  company  to  which  they  trans- 
ferred their  shares.  The  minority  of  the  co- 
owners  moved  for  the  sale  of  the  ship  in  an  action 
of  restraint. 

Held,  that  the  consent  of  all  co-owners  was 
requisite  to  sanction  the  change  in  the  character  of 
ownership ;  and  that  in  the  interest  of  all  concerned 
a  sale  of  the  whole  ship  ought  to  be  decreed  by  the 
court  in  the  exercise  of  its  discretion,  under  section 
8  of  the  Admiralty  Court  Act,  1861. — Hereward, 
The,  p.d.  &  AD.D. 

16.  Derelict — Recovery  by  shipowner  at  port  of  dis- 
charge— Determination  of  contract  of  affreightment  by 
abandonment — Cargo  owner's  right  to  cargo  without 
payment  of  freight. — If  a  ship  is  abandoned  by  her 
master  and  crew  during  a  voyage,  and  the  cargo 
owner  exercises  his  right  of  treating  the  abandon- 
ment as  a  determination  of  the  contract  of  affreight- 
ment, the  subsequent  recovery  of  the  vessel  by  the 
shipowner  from  salvors  at  the  port  of  discharge  will 
not  revive  the  contract,  and  the  owner  of  the  cargo 
will  be  entitled  to  have  it  returned  to  him  without 
payment  of  freight. 

The  Gito,  7  P.   Div.   5,  considered.  —Arno,    The 

O.A. 

17.  Freight — Goods  damaged — Dates — Ship  sunk 
but  afterwards  raised. — A  cargo  of  dates  was  shipped 
under  bills  of  lading  making  freight  payable  on 
right  delivery ;  the  ship  was  sunk  on  voyage,  but 
was  subsequently  raised.  On  arrival  at  port  of  dis- 
charge the  dates  were  found  to  be  no  longer  mer- 
chantable as  dates,  although  still  of  considerable 
value  for  other  purposes  —  e.g.,  distillation  of 
spirits. 

Held,  that  freight  was  not  payable  in  respect  of 
them. — Asfar  v.  Blundell,  Q.B.D. 

18.  Lien  on  ship— Disbursements  by  master — 
Master's  liability— Merchant  Shipping  Act,  1889  (52 
&  53  Vict.  c.  46),  s.  1. — Disbursements  and  liabilities 
of  the  master  of  a  vessel  which  give  rise  to  a  mari- 
time lien  are  those  for  which,  by  virtue  of  his 
general  authority  and  without  express  authority,  a 
master  can  pledge  his  owners'  credit;  and  a  liability 
cannot  be  created  in  the  master,  within  the  mean- 
ing of  section  1  of  the  Merchant  Shipping  'Act, 
1889,  for  the  purpose  of  attaching  a  lien  to  the 
vessel  in  priority  to  existing  mortgages. — Orienta, 
The,  O.A. 

19.  Mortgage  —  Equitable   charge  —  Priorities  — 
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Notice — Registration — Debenture — Merchant  Shipping 
Act,  1854  (17  &  18  Vict.  c.  104),  ss.  43,  66,  67,  69— 
Merchant  Shipping  Act  Amendment  Act,  1862,  (25 
&  26  Vict.  c.  63),  s.  3.— Section  3  of  the  Merchant 
Shipping  Act  Amendment  Act,  1862,  must  be  read 
as  if  it  had  been  originally  incorporated  in  the 
Merchant  Shipping  Act,  1854,  and  does  not  nullify 
any  part  of  the  latter  Act,  which  must  be  construed 
as  explained  by  the  said  section.  Equitable  titles 
by  notice  must  be  recognized,  but  not  preferred  to 
legal  titles,  and  the  title  of  a  mortgagee  who  has  a 
mortgage  in  the  statutory  form,  and  registered  will 
be  preferred  to  a  prior  equitable  unregistered  title. 
— Black  v.  Williams,  chj).  vaughan  Williams,  j., 
346. 

20.  Mortgage — Priorities — Commission  on  sale  of 
ship — Collateral  agreement. — The  general  principle 
that  a  first  mortgagee  whose  mortgage  is  taken  to 
cover  future  advances  cannot  claim  in  priority 
over  a  second  mortgagee  the  benefit  of  advances 
made  after  he  had  notice  of  the  second  mortgage 
{Hopkinson  v.  Bolt,  9  H.  L.  Cas.  514)  applies  to  the 
registered  mortgages  of  ships,  notwithstanding 
section  69  of  the  Merchant  Shipping  Act,  1854. 
Where  priorities  depend,  not  upon  the  dates  of  the 
instruments,  but  upon  a  state  of  facts  wholly 
independent  of  the  dates  of  the  instruments,  that 
section  does  not  apply. 

The  M.  B.  Co.,  although  they  arrested  the  ship, 
did  not  take  possession  of  her  before  the  freight 
was  paid. 

Held,  that  they  were  not  liable  to  account  for 
the  freight  as  mortgagees  in  possession.  Having 
received  it  as  assignees  of  freight  they  were 
entitled  to  it  as  against  the  second  mortgagees, 
although  the  assignment  was  made  after  notice  of 
the  second  mortgage. 

Commission  of  2£  per  cent,  charged  by  the  mort- 
gagees as  part  of  the  expense  of  the  sale  of  the  ship 
disallowed ;  it  being  an  established  principle  that 
a  mortgagee  conducting  a  sale  under  his  power  of 
sale  is  so  far  in  the  position  of  a  trustee  that  he 
can  make  no  charge  for  his  trouble  in  connection 
with  the  sale.  No  agreement  between  the  parties 
can  render  such  a  charge  valid. 

Commission  of  2  per  cent,  in  respect  of  cash 
advances  stipulated  by  letter  allowed,  on  the 
ground  that  the  letters  created  a  valid  collateral 
agreement,  which  was  not  void  because  not  in 
the  statutory  form,  or  as  clogging  or  otherwise 
affeoting  the  redemption.— Benwell  Tower,  The, 
P.D.   &AD.D. 

21.  Pilot—Bristol  Channel  Pilotage  District— Port 
of  Bristol — Pilotage  Order  Confirmation  (No.  I)  Act, 
1891  (54  &  55  Vict.  c.  160).— A  vessel  lying  at 
anchor  about  a  mile  to  the  north-west  of  the 
English  and  Welsh  Grounds  Lightship  in  the 
Bristol  Channel  was  run  into  by  a  steamship 
proceeding  from  Bristol  to  Cardiff,  which  was  in 
charge  of  a  pilot  licensed  by  the  Bristol  Corpor- 
ation for  the  port  of  Bristol  and  the  Bristol  Chan- 
nel Pilotage  District.  One  rate  is  payable  for  the 
pilotage  of  a  vessel  from  Bristol  to  any  part  of  the 
Bristol  Channel  eastward  of  the  Holms. 

In  the  Pilotage  Order  Confirmation  (No.  1)  Act, 
1891  (54  &  55  Vict.  o.  160),  the  boundary  of  the 
port  of  Bristol  between  the  Holms  and  Aust  is 
stated  to  be  "  from  the  westwardmost  part  of  the 
Flat  and  Steep  Holms,  up  the  course  of  the  Bristol 
Channel  eastward  to  Aust  in  the  county  of  Glou- 
cester." 

Held,  that  the  boundary  of  the  port  of  Bristol 
between  the  Holms  and  Aust  is  a  straight  line 
between  those  two  places  and  does  not  follow  the 
course  of  the  navigable  channel. 


Held  further,  that  the  collision  being  to  the 
northwestward  of  such  line  was  not  within  the  port 
of  Bristol,  but  as  it  was  within  the  Bristol  Chan- 
nel Pilotage  District,  within  a  part  of  which 
(namely,  the  port  of  Bristol)  the  employment  of  a 
pilot  was  compulsory,  and  as  one  pilotage  rate  was 
payable  to  a  part  of  the  district  beyond  the  spot 
where  the  collision  occurred,  the  defendants  wen 
exonerated  from  liability  for  the  negligence  of  the 
pilot.— Charlton,  The,  P.D.  &  AD.D. 

22.  Pilot — Compulsory  pilotage — Coasting  trade— 
Foreign-going  ship — Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104),  ss.  376,  379— Order  » 
Council,  21st  of  December,  1871— Inland  Revenue 
Act,  1876  (39  &  40  Vict.  c.  36),  ss.  129,  144,  145- 
Inland  Revenue  Act,  1879  (42  &  43  Vict,  c  21).  *.  *- 
Merchant  Shipping  Act,  1894  (57  &  58  Viet,  c  GO),  f. 
625. — The  defendants'  steamship  made  regular  voy- 
ages from  London  to  Cardiff  or  other  porta  in  the 
Bristol  Channel  with  part  cargo  and  part  ballast, 
discharging  the  ballast  in  those  ports  and  takrag 
in  the  remainder  of  her  cargo,  and  then  prooeediag 
to  Venice  and  other  Mediterranean  ports  and 
returning  to  London. 

On  one  of  such  voyages,  whilst  proceeding  down 
the  Thames  in  charge  of  a  Trinity  House  pilflt 
she  collided  with  the  plaintiffs'  barge  in  tow  of  t 
tug,  both  vessels  were  to  blame,  but  the  fault  m 
far  as  the  defendants'  steamship  was  concerned  wu 
that  of  the  pilot  alone. 

Held,  that  the  defendants  were  not  liable,  t* 
their  steamship  being  a  foreign-going  ship  was  not 
within  any  of  the  exemptions  in  the  Merchant 
Shipping  Act,  1854,  and  was,  therefore,  bound  to 
employ  the  pilot. — Winested,  The,  P.D.  &  AD.D. 

23.  Pilot— Qualified  pilot  —  Compulsory  pMtgs 
district — Unexempted  ship — Pilot  for  exempted  ship- 
Merchant  Shipping  Act,  1854  (17  &  18  Viet,  c  101), 
ss.  2,  353— Order  in  Council,  5th  of  February,  1873. 
— Section  353  of  the  Merchant  Shipping  Act, 
1854,  imposes  a  penalty  upon  every  master  of  amy 
unexempted  ship  navigating  within  any  compulsory 
pilotage  district,  who,  after  a  qualified  pilot  hsf 
offered  to  take  charge  of  such  ship,  either  himself 
pilots  such  ship  (not  himself  possessing  a  pfiotagt 
certificate  enabling  him  so  to  do),  or  employs  or 
continues  to  employ  an  unqualified  person  to 
pilot  her,  and  also  upon  every  master  of  any 
exempted  ship  navigating  within  any  such  district 
who,  after  a  qualified  pilot  has  offered  to  take 
charge  employs  or  continues  to  employ  sa 
unqualified  pilot  to  pilot  her. 

Held,  that  the  expression  "  qualified  pilot"  had 
reference  to  the  class  of  ship  of  which  the  pilot  < 
offers  to  take  charge,  and,  consequently,  that  ta* 
master  of  an  unexempted  ship  who  continued  to 
employ  an  unqualified  person  to  pilot  her,  after  a 
pilot  licensed  only  to  pilot  exempted  amps  had 
offered  to  take  charge  of  her,  was  not  liable  to  a 
penalty  under  the  section. — Stafford  v.  Dyer,  Q.*.n- 

24.  Port  and  harbour— Wreck— Obstruction  fe 
harbour— Ovmer— Harbours  Act,  1847  (10  £  11  VidL 
c.  27),  *.  56— Removal  of  Wrecks  Act,  1877  (40  6  41 
Vict.  c.  16),  s.  4 — Liability  for  expenses  of  removaL — 
By  section  56  of  the  Harbours,  Docks,  and  Piers 
Clauses  Act,  1847,  "the  harbour-master  may 
remove  any  wreck  or  other  obstruction  to  the 
harbour  .  .  .  and  the  expense  of  removing 
any  such  wreck  .  .  .  shall  be  repaid  by  tfcs 
owner  of  the  same." 

A  ship  of  the  appellants  became  a  total  loss, 
and  was  abandoned  by  the  owners.     There  was  no 
evidence  that  the  loss  was  caused  by  their  defiant! 
The   wreck  lay  in  such   a  position   as  to  be  an 
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obstruction  to  the  harbour  of  the  respondents,  and 
was  removed  by  them.  They  then  brought  an 
action  against  the  appellants  to  recover  the 
expenses  of  suoh  removal. 

Held,  that  the  appellants  were  not  liable,  for 
that  section  56  of  the  Act  of  1847  points  to  owner- 
ship at  the  time  that  the  expense  of  removing  the 
obstruction  was  incurred,  not  to  ownership  at  the 
tune  that  the  obstruction  was  created. 

Earl  ofEglinton  v.  Norman,  36  L.  T.  Rep.  888  ; 
46  L.  J.  557  Ex.)  and  The  Edith  (11 L.  Bep.  (Ir.)  270) 
disapproved. — Arrow  Shipping  Co.  v.  Tyne  Com- 
missioners, The  Crystal,  H.L. 

25.  Port  and  harbour — Unsafe  berth — Injury  to 
vessel — Liability  of  port  and  harbour  authority.—  By 
a  private  Act  of  Parliament  the  defendants  were 
appointed  as  guardians  of  the  port  and  harbour  of 
Wisbech,  with  prescriptive  rights  to  receive  tolls 
to  be  applied  to  improving  the  harbour  and  port, 
and  provision  was  made  for  the  appointment  of  one 
or  more  harbour-masters  for  regulating  the  placing 
and  mooring  of  vessels,  and  for  preventing  and 
removing  obstructions.  A  later  Act  gave  the 
defendants  the  same  rights  over  a  channel  called 
the  New  Cut,  which  had  been  constructed  partly 
for  better  drainage  and  partly  in  place  of  the  old 
channel  forming  part  of  the  port  and  harbour,  and 
was  vested  in  commissioners.  A  vessel  was 
berthed  in  the  New  Gut,  under  the  direction  of  the 
defendants'  harbour-master,  and  sustained  damage 
to  her  bottom  owing  to  the  unfit  state  of  the  berth. 
In  an  action  brought  by  the  shipowners  against  the 
harbour  authority : 

Held,  that  the  defendants  were  liable  for  the 
damage  arising  from  the  neglected  state  of  the 
channel. — Burlington,  The,  p.d.  &  ad.d. 

26.  Salvage — Fire— Services  rendered  by  steamship 
to  veisel  lying  alongside  jetty — Amount  of  award. — A 
fire  broke  out  on  board  a  vessel  which  was  lying 
alongside  a  jetty  at  the  entrance  to  a  dock.  The 
vessel  was  under  repairs,  with  no  steam  up,  and 
had  no  one  but  her  master  and  a  watchman  on 
board.  At  the  request  of  the  master  a  steamship, 
which  had  just  arrived,  hove  alongside,  and, 
getting  her  hose  on  board  the  burning  vessels, 
extinguished  the  fire  which,  if  it  had  remained 
unchecked,  would  have  caused  very  serious  damage. 
The  services  were  such  as  might  have  been  ren- 
dered by  a  fire  engine  on  shore.  The  value  of  the 
salved  vessel  was  £9,500.  The  defendants  ten- 
dered £200. 

The  court  upheld  the  tender,  being  of  opinion 
that  the  services  were  not  of  such  a  character  as  to 
require  that  the  award  should  be  assessed  upon  the 
same  liberal  principles  as  obtain  in  the  ordinary 
cases  of  sea  salvage  rendered  by  one  ship  to 
another. — City  of  Newcastle,  The,  p.d.  &  ad.d. 

27.  Salvage — Services  priced  by  salvage  agreement 
not  performed— Amount  of  salvage  remuneration  due 
in  respect  of  salvage  services  rendered  to  vessel  in  dis- 
tress afterwards  towed  into  safety  by  other  salvors — 
Costs  nomine  expensarum. — The  right  of  salvors  to 
receive  salvage  remuneration  does  not  depend  upon 
whether  or  not  a  contract  exists  entitling  them  to 
salvage  remuneration.  Therefore,  where  the 
master  of  a  vessel  in  distress  contracted  to  pay  an 
agreed  sum  of  £3,000  for  being  towed  into  a  port 
of  safety  by  another  vessel,  and  the  agreement  was 
not  performed,  but  it  appeared  that  the  vessel 
whose  master  had  agreed  to  so  tow  the  vessel  in 
distress,  had  towed  her  into  a  somewhat  better 
position  than  that  in  which  she  was  first  fallen  in 
with,  and  had  thus  contributed  in  some  degree  to 
her  being  ultimately  towed  into  safety  by  other  l 


salvors,  the  court  taking  the  value  of  the  salved 
vessel,  her  cargo  and  freight,  as  between  £34,000 
and  £35,000,  awarded  as  salvage  remuneration, 
£3,000  to  the  salvors  by  whom  the  salved  vessel 
had  been  towed  into  safety,  and  £300  to  the  salvors 
who  had  entered  into,  but  not  performed,  the  sal- 
vage agreement. 

The  ultimate  salvors  were  condemned  in  an 
amount  of  costs  nomine  expensarum  for  not  con- 
senting to  consolidation  of  their  action  with  the 
action  of  the  first  salvors. — Hestia,  The,  p.d.  &  ad.d. 
668. 

See  also  Admiralty,  3,  5, 7,  9 ;  Practice,  52, 54, 
55. 

SOLICITOR:— 

1.  Application  to  committee  of  Incorporated  Law 
Society — Allegations  against  solicitor — No  prima  facie 
cas ?  of  professional  misconduct — Jurisdiction  of  com- 
mittee—Discretion— Solicitors  Act,  1888  (51  &  52 
Vict.  c.  65),  s.  13. — On  an  application  under  section 
13  of  the  Solicitors  Act,  188%,  to  the  committee  of 
the  Incorporated  Law  Society  appointed  under  the 
Aot,  that  a  solicitor  might  be  required  to  answer 
allegations  of  professional  misconduct  contained  in 
an  affidavit,  the  committee  were  of  opinion  that  the 
affidavit  disclosed  no  primd  facie  case  of  professional 
misconduct,  and  the  committee  declined  to  proceed 
further  with  the  hearing  of  the  complaint. 

Held,  that  an  application  for  a  mandamus  to  the 
committee  to  hear  and  determine  the  matters  com- 
plained of  failed  on  two  grounds— first,  that  the 
committee  had  a  discretionary  power  to  decline  to 
proceed  with  the  hearing  if  they  were  of  opinion 
that  the  applicant's  affidavit  disclosed  no  primd 
facie  case  of  professional  misconduct;  secondly, 
that  there  was  another  remedy  open  to  the  appli- 
cant equally  convenient  and  beneficial — viz.,  an 
application  to  the  court. — Beg.  v.  Incorporated  Law 
Society,  Q.B.D.  687. 

2.  Attachment— Debtors  Act,  1869  (32  &  33  Vict, 
c.  62),  8.  4,  sub-section  4. — The  balance  found  due 
from  a  solicitor  upon  the  taxation  of  his  bill,  and 
the  costs  of  the  taxation,  are  within  the  exception 
of  sub-section  4  of  section  4  of  the  Debtors  Aot, 
1869. 

In  re  Bush,  18  W.  B.  331,  L.  B.  9  Eq.  147, 
followed. — Solicitor,  A,  Be,  oh.d.  north,  J.,  490. 

3.  Costs — Security  for  costs — Charging  order — 
Solicitors  Act,  1860  (23  &  24  Vict.  c.  127),  s.  28.— 
The  court  will  not  make  a  charging  order  for  costs 
under  section  28  of  the  Solicitors  Aot,  I860, 
where  the  solicitor  has  already  accepted  security 
for  the  costs. — Groom  v.  Cheesewright,  oh.d.  KBEE- 
wioh,  J.,  475. 

4.  Costs — Taxation — Advowson  in  possession — 
Freehold  Property — Scale — Solicitors'  Remuneration 
Act,  1881  (44  &  45  Vict.  c.  44),  General  Order, 
Schedule  /.,  Part  I. — An  advowson  in  possession  is 
freehold  property  within  the  meaning  of  Schedule 
I.,  Part  L,  to  the  general  order  made  in  pursuance 
of  the  Solicitors'  Remuneration  Act,  1881. 

On  an  application  to  review  taxation  of  a  bill  of 
costs  in  respect  of  the  purchase  by  private  contract 
of  an  advowson  in  possession. 

Held  accordingly,  that  the  taxing-master  had 
rightly  allowed  oosts  according  to  the  scale  pre- 
scribed by  schedule  I.,  and  not  according  to  the 
old  system  as  altered  by  Schedule  II. 

In  re  Steward,  37  W.  B.  484,  31  Ch.  D.  494, 
distinguished.  —  Earnshaw  -  Wall,  Be,  OH.D. 
chitty,  j. 

5.  Costs  —  Taxation  —  Auctioneer — Commission — 
Fee  paid  by  client  to  auctioneer  for  taking  bids  merely 
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— Solicitor  otherwise  conducting  tale — Scale  fee — 
Solicitors9  Remuneration  Act,  1881  (44  &  45  Vict. 
c.  44),  General  Order  Clause,  4— Schedule  I.,  Part  I., 
r.  11.— A  fee  of  £2  for  every  lot  sold  and  £1  for 
every  lot  unsold,  paid  to  an  auctioneer  for  merely 
taking  bids  at  a  sale  by  public  auction,  is  a  "  com- 
mission" within  rule  11  of  the  Rules  applicable  to 
the  scale  charges  prescribed  in  Schedule  I.,  Part  I., 
to  the  General  Order  under  the  Solicitors'  Re- 
muneration Act,  1881. 

Where  such  a  fee  is  paid  by  the  vendor  to  the 
auctioneer,  the  vendor's  solicitor  is  not  entitled  to 
the  scale  remuneration  prescribed  in  Schedule  I., 
Par'.  I.,  for  conducting  a  sale  by  public  auction, 
but  is  only  entitled  to  a  quantum  meruit,  although 
the  solicitor  has  done  all  the  work  of  conducting 
the  sale  except  the  actual  receiving  of  bids  in  the 
auction  room. 

In  re  Peace  &  Ellis,  36  W.  R.,  approved. — 
DrieUma  v.  Manifold,  C.A. 

6.  Costs — Taxation — Delivery  of  bill — Common 
order — Bill  sent  for  other  purpose — Draft  bill  of 
plaintiff's  costs  sent  to  defendant's  solicitor  to  enable 
him  to  agree  costs  as  part  of  compromise  of  action. — 
On  the  3rd  of  August,  1894,  R.  P.  commenced  an 
action  against  W.  P.,  his  son  and  partner,  for 
dissolution  of  partnership.  Notice  of  motion  for  a 
receiver  was  given,  but  stood  over  pending  negotia- 
tions for  a  settlement  until  the  22nd  of  August.  A 
draft  agreement  for  settlement  was  sent  on  the 
loth  of  August  by  the  plaintiff's  solicitors  to  the 
defendant's  solicitors,  containing,  among  other 
clauses,  the  following :  "  The  cost  of  the  action  and 
of  this  agreement  and  of  the  notice  of  dissolution 
for  the  London  Gazette,  shall  be  paid  by  W.  P." 
On  the  17th  the  plaintiffs  solicitors  sent  to  the  de- 
fendant's solicitors  a  draft  bill  of  costs  for  £48  19s., 
with  an  explanatory  letter  saying  that  they  were 
sent  in  order  that  the  defendant's  solicitors  might 
peruse  them  before  completion,  and  the  amount 
agreed  upon  might  be  inserted  in  the  agreement. 
On  the  21st  of  August  the  parties  and  their  solici- 
tors met,  and  the  agreement  was  signed  by  the 
plaintiff  and  defendant  with  the  words  "Such 
costs  being  agreed  at  £45  "  added  at  the  end  of  the 
draft  clause  set  out  above.  The  action  was  aban- 
doned according  to  the  agreement,  and  on  the  27th 
of  August  W.  P.  obtained  the  common  order  to  tax 
the  bill  so  delivered.  The  plaintiff's  solicitors 
moved  to  discharge  this  order. 

Held,  that  the  sending  the  bill  under  the  circum- 
stances stated  was  not  a  delivery  of  a  bill  within 
the  meaning  of  the  Attorneys  and  Solicitors  Acts, 
and  that,  whatever  might  have  been  W.  P.'s  rights 
to  have  a  bill  delivered  and  taxed  on  a 
special  application,  he  was  not  entitled  to  the  com- 
mon order  to  tax,  and  this  order  must  be  discharged 
with  costs. — Hulbert  <fc  Crowe,  Be,  OH.D.,  NOBTH,  j. 

7.  Costs  —  Taxation  —  Remuneration  —  Debenture 
trust  deed — Mortgage — Scale  fee — Solicitors'  Remuner- 
ation Act,  1881  (44  <fe  45  Vict.  c.  44)— General  Order, 
1882,  r.  2  (a),  (c),  Schedule  1,  Part  1.— The  costs  of 
the  preparation  and  execution  of  a  debenture  trust 
deed,  which  was  intended  to  be  a  mortgage  security 
for  moneys  advanced,  but  under  which  no  deben- 
tures were  in  fact  ever  issued,  should  be  taxed 
under  rule  2  (c)  of  the  General  Order  made  in  pur- 
suance of  the  Solicitors'  Remuneration  Act,  1881. 
—Bircham  <fe  Co.,  Re,  O.A.  673. 

8.  Costs — Taxation — Remuneration — Deduction  of 
title — Mortgage — Leaseholds — Solicitors*  Remuneration 
Act,  1881  (44  &  45  Vict.  c.  44),  General  Order, 
Schedule  1,  Part  1.—  A  mortgagor's  solicitor  is  not 
entitled  to  charge  the  scale  fee  for  deducing  title  and 


preparing  and  completing  mortgage  where  he 
merely  furnishes  the  mortgagee's  solicitors  with  a 
statement  of  the  dates  and  particulars  of  the  several 
leases  of  the  property  and  a  form  of  the  covenants, 
which  were  alike  in  each  case. — Wellby  v.    Still, 

OH.D.  KEKEWIOH,  J.,  73. 

9.  Costs — Taxation — Remuneration — Lease — Agree- 
ment  for  lease— Lessor  s  solicitor— Item  bill — Taxa- 
tion by  lessee — Scale— Counterpart— Solicitors'  Re- 
muneration Act,  1881  (44  &  45  Vict,  c  44)—  General 
Order,  August,  1882,  Schedule  1,  Part  2.— A  lease  in 
writing  for  a  term  not  exceeding  three  years  ita 
rack  rent,  or  an  agreement  for  the  same,  is  within 
Schedule  1,  Part  2,  of  the  General  Order  to  the 
Solicitors'  Remuneration  Act,  1881. 

The  lessee,  on  paying  the  bill  of  the  lessor's 
solicitor,  is  entitled  to  deduct  the  costs  of  the 
counterpart  from  the  scale  charge. 

The  delivery  of  an  item  bill  under  Schedule  2  for 
business  to  which  Schedule  1  applies  does  not  en- 
title the  client  or  party  chargeable  to  insist  on  taxa- 
tion under  Schedule  2. — Negus,  Re,  CH.D.  chtttt, 
j„  68. 

10.  Costs  —  Taxation  —  Remuneration  —  Lease  — 
Printed  form — Scale  charge— Solicitors*  Remunera- 
tion Act,  1881  (44  &  45  Vict.  c.  44).— Leases  follow- 
ing a  general  printed  common  form  and  requiring 
in  each  case  only  to  be  filled  in  with  the  names  of 
the  parties,  the  parcels,  a  plan,  the  rent,  and  so 
forth,  are  not  subject  to  the  scale  charges  in  Bait 
IL,  of  Schedule  I.,  to  the  Rules,  under  the 
Solicitors'  Remuneration  Act,  ISSi.—Wellby  v.  StOl 

[No.  2),  OH.D.  KEKEWIOH,  J. 

11.  Costs  —  Taxation  — Remuneration  — Purchase 
under  Public  Health  Act —Sale  by  voluntary  agree- 
ment— Scale  fee — Lands  Clauses  Consolidation  Act. 
1845  (8  &  9  Vict,  c  18),  s.  82— Solicitors'  Remunera- 
tion Act,  1881  (44  &  45  Vict.  c.  44)— General  Order 
under  the  Act,  Schedule  I.,  Part  L,  r.  11. — Under  a 
voluntary  agreement,  which  provided  that  all  costs 
and  expenses  of  the  sale  and  purchase  should  he 
paid  by  the  purchasers,  land  was  sold  to  a  local 
board  who  acquired  it  for  the  purpose  of  estab- 
lishing sewage  works  under  the  Public  Health  Act, 
1875. 

Held,  that  the  sale  was  a  sale  under  the  Lands 
Glauses  Consolidation  Act,  and  that,  therefore,  by 
virtue  of  rule  11,  of  Part  I.,  of  Schedule  I.,  to  the 
General  Order  made  in  pursuance  of  the  Solicitors' 
Remuneration  Act,  1881,  the  scale  of  charges  con- 
tained in  Schedule  I.,  Part  I.,  did  not  apply.— 
Burdekin,  Re,  O.A.  534. 

12.  Costs — Taxation— Solicitors  application  to  tax, 
— Balance  due  from  client — Enforcing  p 
A  solicitor  who  has  obtained  in  the 
Division  the  common  order  to  tax,  cannot  get 
payment  of  the  amount  found  due  to  him  by  sis 
client  by  means  of  a  summons,  but  must  bring  as 
action  for  the  purpose. — Debenham  <fc  Walker,  22c, 
0H.D.  NOBTH,  J.,  699. 

13.  Costs  —  Taxation — Solicitor  instituting  pro* 
ceedings  against  trustees  without  sufficient  < 
tion  with  them — Personal  order  as  to  costs 
solicitor— R.  S.  C,  Ord.  65,  r.  11. —The  solicitors  of 
a  beneficiary  having  instituted  proceedings  against 
the  trustees  without  first  holding  sufficient  com- 
munication with  them,  an  order  was  made  dis- 
allowing the  plaintiff's  solicitors  all  costs  as  against 
their  client.— DartnaU,  Re,  Sawyer  v.  Geddard* 
O.A.  644. 

14.  Costs — Taxation — Vendor  and  purchaser— Sub- 
sale— Solicitors*  Remuneration  Act,  1881  (44  &  4ft 
Vict.  c.   44),   General  Order,  Rules  2  (a)  (c).  4.— 
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Where  a  solicitor  acts  for  a  purchaser  who,  before 
completion,  sella  a  portion  of  the  property  to  a 
sob-purchaser,  the  solicitor  is  entitled  to  charge 
his  client  the  scale  fee  on  the  whole  purchase 
money  for  acting  as  solicitor  to  the  purchaser,  and 
the  scale  fee  ou  the  amount  of  the  sub-purchase- 
money  for  acting  as  vendor's  solicitor. — Bead,  Be, 

CH.D.  KBXEWICH,  J, 

15.  Misconduct — Permitting  unqualified  person  to 
use  name — Punishment — Discretion  of  court — Solici- 
tors Act,  1843  (6  <fc  7  Vict.  c.  73)  $.  32.— It  being 
proved  to  the  satisfaction  of  the  court  that  a  solici- 
tor has  been  guilty  of  the  offence  specified  in  section 
32  of  the  Solicitors  Act,  1843— viz.,  that  of  per- 
mitting his  name  to  be  used  by  an  unqualified 
person— the  court  has,  under  that  section,  no 
discretion  as  to  the  punishment,  but  is  bound  to 
strike  the  solicitor  off  the  roll.— Kelly,  Be,  Incor- 
porated Law  Society,  Ex  parte,  Q.B.D.  191. 

16.  Mortgage — Trustee  de  son  tort. — The  solicitors 
of  a  mortgagee  trustee,  though  the  mortgage  money 
has  been  paid  through  them,  are  not  liable  for  the 
insufficiency  of  the  security,  where  the  mortgagee 
trustee  acted  on  his  own  responsibility  in  making 
the  advance.  —  Brinsden  v.  Williams,  CH.D. 
NORTH,  J. 

17.  Partnership — Fraud  of  partner — Liability 
of  firm — Mortgage  transaction — Ordinary  course  of 
business— Partnership  Act,  1890  (53  &  54  Vict.  c. 
39),  s.  11. — The  plaintiff,  being  a  client  of  a  firm  of 
solicitors,  entered  into  negotiations  for  obtaining  a 
loan  upon  the  security  of  certain  real  estate  to 
which  be  was  entitled.  The  transaction  was  car- 
ried out  by  B.,  a  member  of  the  firm,  the  money 
being  advanced  by  the  defendants  M.,  who  were 
also  clients  of  the  firm.  B.  represented  to  the 
plaintiff  that  the  mortgages  required  some  further 
security,  and  suggested  that  there  should  be 
included  in  the  mortgage  certain  bonds  payable  to 
bearer,  upon  the  security  of  which  the  plaintiff 
had,  on  two  previous  occasions,  borrowed  money, 
the  transaction  in  each  case  having  been  carried 
out  by  E.  on  behalf  of  the  firm.  The  plaintiff 
accordingly  handed  these  bonds  to  B.,  who  subse- 
quently misappropriated  them  and  absconded.  The 
defendants  M.  never  required  any  additional 
security,  and  neither  they  nor  the  defendants  the 
partners  of  E.,  had  any  knowledge  of  the  circum- 
stances under  which  he  obtained  possesion  of  the 
bonds.  The  plaintiff  sought  to  make  ail  the  de- 
fendants liable  for  the  loss  of  the  bonds. 

Held,  that  the  defendants  M.  were  not  liable, 
inasmuch  as  they  had  never  authorized  E.  to  include 
the  bonds  in  the  mortgage  security,  and  had  never 
ratified  what  B.  had  done ;  but 

Held,  that  the  plaintiff's  transaction  with  B.  was 
a  transaction  with  the  firm,  which  rendered  not 
only  B.,  but  the  firm  liable ;  and  that,  therefore, 
the  defendant  partners  of  B.  were  liable  to  make 
good  the  loss  to  the  plaintiff. 

Cleather  v.  Tivisden,  33  W.  B.  435,  28  Ch.  D. 
340,  distinguished. — Bhodes  v.  Moules,  O.A.  99. 

18.  Partnership — Liability  of  firm  for  breach  of 
trust  of  one  member — Breach  of  trust — Constructive 
trustee — Impounding  life  interest  of  cestui  que  trust 
—Trustee  Act,  1888  (51  ifc  52  Vict.  c.  59),  s.  6— 
Trustee  Act,  1893  (56  A  57  Vict.  c.  53),  s.  45.— The 
trustees  of  a  marriage  settlement  were  empowered 
to  vary  the  investments  with  the  consent  in 
writing  of  the  wife.  The  original  trustees  being 
about  to  retire  and  having  been  requested  to  vary 
the  investments,  the  securities  were  realized  and 
the  moneys  paid  into  a  bank  in  the  names  of  the 
proposed  new  trustees.      The  moneys  afterwards 


came  under  the  control  of  B.,  one  of  the  partners 
in  a  firm  of  solicitors  acting  for  the  wife  and  for 
the  proposed  new  trustees,  and  he,  before  the 
appointment  of  the  new  trustees  had  been  made, 
and  without  any  communication  with  the  old 
trustees  invested  the  moneys  upon  mortgages  of 
building  land  in  the  names  of  the  proposed  new 
trustees.  The  mortgages  were  improper  securities 
for  trust  funds  and  they  resulted  in  a  loss.  After 
the  mortgages  had  been  made,  the  new  trustees 
were  appointed  by  the  husband  and  wife,  and  in 
the  deed  of  appointment  the  mortgages  were 
referred  to  as  constituting  the  securities  for  the 
trust  fund.  The  wife  consented  in  writing  to  two 
of  the  mortgages,  but  there  was  nothing  to  show 
she  knew  they  constituted  a  breach  of  trust.  B. 
had  the  principal  conduct  of  the  business,  and  his 
partner  had  no  personal  knowledge  of  the  greater 
part  of  it.  In  an  action  by  the  wife  and  infnt 
children  against  the  solicitor  B.  and  his  partnei  to 
make  good  the  loss  of  the  trust  fund, 

Held  (1)  that  B.  was  liable,  as  if  he  had  actually 
been  a  trustee  of  the  settlement,  to  make  good  the 
loss ;  (2)  that  upon  the  evidence,  B.  in  making  the 
investments  was  acting  on  behalf  of  his  firm  and 
that  B.'s  partner  was  jointly  and  severally  liable 
with  B.  to  make  good  the  loss ;  (3)  that  the  life 
interest  which  the  wife  took  in  the  trust  fund 
could  not  be  impounded  by  way  of  indemnity  to 
either  defendent  under  section  6  of  the  Trustee 
Act,  1888,  or  section  45  of  the  Trustee  Act,  1893. 
— Mara  v.  Browne,  OH.D.  NORTH,  J. 

19.  Retainer — Bight  of  solicitor  to  terminate— Good 
cause  and  reasonable  notice. — A  solicitor  who  is 
retained  to  conduct  or  defend  a  common  law  action, 
in  the  absence  of  special  oontract,  undertakes  to  do 
so  till  the  termination  of  the  action,  and  con- 
sequently he  cannot  (except  for  good  cause  and 
after  giving  reasonable  notice)  terminate  the 
retainer  and  decline  to  proceed  further  in  the  action, 
and  then  sue  for  his  bill  of  costs. — Under wood  v. 
Leans,  O.A. 

See  also  Arbitration,  3 ;  Banker,  2 ;  Company, 
8,  35 ;  Settled  Land,  3. 

SPECIFIC  PEBFOBMANCE  :— 

Discretion  of  court — Compromise — Material  fact — 
Non-disclosure  by  party  to  agreement. — In  the 
absence  of  a  duty  on  the  part  of  the  plaintiff  to 
disclose  material  facts  within  his  knowledge,  mere 
non-disclosure  of  a  material  fact  to  the  defendant, 
who  has  entered  into  an  agreement  with  the 
plaintiff  in  ignorance  of  such  fact,  is  not  of  itself 
a  good  defence  to  an  action  for  specific  performance 
of  the  agreement. 

So  held,  in  the  case  of  an  agreement  for  the 
compromise  of  an  action. 

Ellard  v.  Llandaff,  1  Ball  &  Beat,  241,  12 
Bev.   Bep.    221,  considered. — Turner    v.     Green, 

CH.D.  OHCTTY,  J.,   537. 

See  also  Contract,  8 ;  Landlord  and  Tenant, 
10,  11;  Bailway,  20;  Vendor  and  Purchaser, 
3,  5, 10. 

STOCK  EXCHANGE  :— 

1.  Broker — Outside  broker — Principal  and  agent— 
Banning  stock  against  client — Differences — Contract 
with  third  party. — In  an  action  by  an  outside  broker 
against  a  client  to  recover  the  balance  of  account 
for  stocks  and  shares  alleged  to  have  been  bought 
and  sold  for  him,  it  appeared  as  to  part  of  such 
stocks  and  shares  that  the  broker  appropriated 
certain  stocks  that  he  already  held  to  the  client's 
account,  without  the  latter' s  knowledge. 
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Held,  that  there  had  been  no  contracts  made 
by  the  broker  with  a  third  party  for  the  client's 
benefit,  and  that,  therefore,  the  broker  could  not 
recover  differences  or  commissions  in  respect  of 
such  shares. 

Further,  as  to  other  stocks  and  shares  it  appeared 
that  the  broker  after  buying  them  for  the  client 
resold  them  without  the  hitter's  knowledge,  and 
subsequently  bought  them  back  again,  but  charged 
the  client  with  the  differences,  as  though  such 
stocks  had  been  kept  open  on  his  account,  and  it 
was 

Held,  that  no  real  continuing  contracts  had  been 
in  existence  for  the  benefit  of  the  client,  and  conse- 
quently no  real  differences  had  arisen  which  the 
broker  was  entitled  to  recover  from  the  client. — 
SkeUon  v.  Wood,  Q.B.D. 

2.  Transactions  in  stock*  and  shares — Deposit  of 
securities  as  cover — Chiming  and  wagering  contract — 
Bight  to  recover  securities— 8  A  9  Vict.  c.  109,  a.  18. — 
The  plaintiff  deposited  with  the  defendants,  who 
were  outside  brokers,  certain  securities  as  cover  in 
respect  of  transactions  in  stocks  and  shares.  The 
transactions  resulted  in  a  loss  to  the  plaintiff.  In 
an  action  by  the  plaintiff  to  recover  his  securities, 
the  jury  found  that  the  transactions  had  been 
gambling  transactions. 

Held,  that  section  18  of  the  Gamine  Act,  1845 
(8  &  9  Vict.  o.  109),  did  not  prevent  the  plaintiff 
from  being  entitled  to  recover  his  securities. — 
Strachan  v.  Universal  Stock  Exchange,  a  A.  611. 

THAMES  CONSEBVANCY:— 

Lighterman's  apprentice— Vessel  of  over  fifty  tons 
burden— Navigation  of  same—**  One  competent  man 
on  board  and  one  man  in  addition  " — Bye-law  16  of 
the  Thames  Conservancy— Watermen's  and  Lighter- 
men's Amendment  Act,  1859  (22  A  23  Vict.  c.  133), 
88.  54  and  80,  and  bye-law  35  made  under  that  Act. — 
The  provision  contained  in  bye-law  16  of  the 
Thames  Conservancy,  that  for  the  purpose  of 
navigating  craft  of  over  fifty  tons  burden  there 
should  be  on  board  at  least  one  competent  man 
"  and  one  man  in  addition,"  may  be  satisfied,  as 
regards  the  second  of  the  two  men,  by  an  appren- 
tice, even  though  such  apprentice  be  not  qualified 
to  take  out  a  licence  under  section  52  of  the  Water- 
men's and  Lightermen's  Act— Gosling  v.  Newton, 
Q.B.D.  559. 

See  also  Election  Law,  12. 

TITHE  :— 

1.  Inland  Revenue — Income  tax  assessment  for 
occupation  of  land — Reduction  by  commissioners — 
Bight  of  the  owner  of  the  tithe  rent-charge  to  appeal — 
■  Income  Tax  Act,  1853  (16  A  17  Vict.  c.  34),  Schedule 
B.— Title  Act,  1891  (54  A  55  Vict.  c.  8),  s.  8,  sub- 
sections 1,  3— Taxes  Management  Act,  1880  (43  &  44 
Vict.  c.  19),  a.  57,  sub-section  10. — Where  an  owner 
and  occupier  of  lands  subject  to  a  tithe  rent-charge 
successfully  appeals  to  the  commissioners  for  a 
reduction  of  the  assessment  made  by  the  surveyor 
under  Schedule  B  of  the  Income  Tax  Act,  1853, 
the  owner  of  the  tithe  charge  has  a  right  of  appeal 
to  the  commissioners  by  section  8,  sub-section  3,  of 
of  the  Tithe  Aot,  1891,  if  the  assessment  made  by 
the  surveyor  has,  on  appeal,  been  reduced  by  them 
to  such  an  extent  that  the  tithe  charge  exceeds 
two-thirds  of  the  annual  value  of  the  land  as  ascer- 
tained by  the  assessment,  in  consequence  of  which 
reduction  so  muoh  of  the  tithe  rent-charge  as  is 
equal  to  the  excess,  ceases  to  be  recoverable  from 
the  occupier  under  section  8,  sub-section  (1).—Reg. 
v.  Barnstaple  Tax  Commissioners,  Q.B.D.  666. 


2.  Becovcry  of  Refomptum-mcmey—  Valuer  employed 
by  the  commissioners — Tithe  rent-charge— JurisdMion 
of  the  county  court— Tithe  Act,  1891  (54  A  65  VicL  c 
8),  s.  10,  sub-section  4— Tithe  Commutation  Ad, 
1860  (23  &  24  Vict.  c.  93),  s.  39.—A  county  court 
judge  has  jurisdiction,  under  section  10,  sub-section 
(4),  of  the  Tithe  Act,  1891,  to  hear  application*  by 
a  valuer  duly  appointed  by  the  commissioners 
under  the  Tithe  Acts  for  the  recovery  of  sum*  doe 
in  respect  of  redemption-money. — Beg.  v.  Potter- 
son,  Q.B.D.  127. 

TRADE-MARK  :— 

1.  Registration — Invented  word  —  Geographical 
name— Eboli— Patents,  Ac,  Act,  1883  (46  A  47  VicL 
c.  57),  s.  64  ;  and  1888  (51  A  52  VicL  c.  50),  «.  10.— 
Eboli  being  the  name  of  a  town  in  Italy,  the  word 
Eboline  held  not  to  be  registrable  as  a  mark  for 
silk  piece  goods,"  either  as  an  "invented  word" 
under  sub-section  (d),  or  as  a  "  word  not  being  a 
geographical  name"  under  sub-section  (e)  of 
section  10  (1)  of  the  Patents  Act,  1888. 

McAndrew  v.  BasseU,  12  W.  B.  777,  4DeO.J.ft 
Sm.  380,  observed  upon.— Salt  {Sir  Titus)  Trade- 
Mark  Application,  Be,  OH.D.  CHTTTY.  J. 

2.  Begistration—  Word  "  Mazawattee"— Motion  to 
expunge — Deceptive  word  —  Descriptive  word — Gee- 
graphical  name — Patents,  Designs,  and  Trade- Maria 
Acts,  1883  (46  &  47  Vict,  c  57),  ss.  64,  73 ;  1888  (51 
A  52  Vict.  c.  50),  s.  10.— In  1887  D.  &  Sons  regis- 
tered the  word  "  Mazawattee "  as  a  trade-mark 
for  tea,  and  in  1890  they  registered  the  same  word 
as  a  trade-mark  for  all  goods  in  class  42  except 
tea.  The  word  "  Mazawattee  "  was  compounded 
of  two  words — "mazadhar,"  a  Hindoo  word 
meaning  "luscious,"  and  "  wattee,"  a  Stngalese 
word  meaning  "  garden  "  or  "  growth  "  ;  the  suffix 
"dhar"  in  the  former  word  being  omitted.  It 
appeared  from  the  evidence  that  the  names  of 
some  tea  estates  in  Ceylon  ended  in  "  wattee**  sack 
as  "  Maria  wattee  "  and  "  Agra  wattee,"  bat  no 
such  estate  as  "  Mazawattee." 

Upon  a  motion  to  rectify  the  register  by 
expunging  these  marks,  upon  the  ground  tint 
the  word  "  Mazawattee  "  was  deceptive  or  descrip- 
tive. 

Held  (affirming  the  decision  of  Bomer,  J.),  tkst 
the  marks  were  rightly  registered,  the  word  being  & 
" fancy  word  not  in  common  use"  within  tkt 
meaning  of  section  64  of  the  Patents,  &cv  Act  of 
1883,  and  an  "invented  word  having  no  lefatenoe 
to  the  character  or  quality  of  the  mods,  and  aot 
being  a  geographical  name,"  within  the  meaning  <rf 
section  10  of  the  Patents,  &c,  Act  of  1888.— Dm- 
sham's  Trade-Mark,  Be,  O.A.  515. 

TRADE-NAME:— 

1.  Company — Calculated  to  deceive — Striking  md 
paragraph  of  affidavit. — A  foreign  company  tradog 
in  this  country  is  entitled  to  restrain  the  use  of  ft 
name  so  similar  as  to  be  calculated  to  deceive  hi 
customers. 

To  state  that  the  members  of  a  company  y 
is  plaintiff  are  undischarged  bankrapts  is  irrel 
to  the  action,  and  a  paragraph  containing  sack  am 
allegation  will  be  struck  out. — National  FMmj 
Box  and  Paper  Co.  v.  National  Folding  Box  Cfe* 
OH.D.  NOBTH,  J.f   156. 

2.  Passing  off  defendant's  goods  as  those  ofplmsr 
tiff— Injunction— "  Yorkshire  Relish."— Tht>  pon- 
tiff and  his  predecessors  had  for  thirty-four  yew 
made  and  sold  a  sauce  under  the  name  "  Yornssn 
Relish,"  these  words  being  printed  upon  labels  os 
the  bottles  and  upon  wrappers.  In  1884  tkt 
plaintiff  registered  the  words  -« Yorkshire  Bahsk** 
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as  his  trade-mark,  but  in  1893  the  trade-mark  was 
on  the  application  of  the  defendants!  removed  from 
the  register.  Down  to  November,  1893,  no  sauoe 
hat  that  of  the  plaintiff  was  in  the  market  under 
the  name  of  "  Yorkshire  Relish,"  but  the  defend- 
ants then  began  to  plaoe  on  the  market  a  sauoe 
which  they  called  "  Yorkshire  Belish."  This  name 
was  printed  on  the  labels  placed  on  their  bottles 
and  on  the  wrappers  of  the  bottles,  but  the  labels 
differed  in  general  appearance  from  those  of  the 
plaintiff,  and  there  was  a  statement  on  both  the 
labels  and  wrappers  that  the  sauce  was  made  by  the 
defendants. 

Held,  that  the  defendants  had  not  sufficiently 
distinguished  their  sauoe  from  that  of  the  plaintiff, 
and  that  an  interim  injunction  should  be  granted 
restraining  them  using  the  words  "Yorkshire 
Belish"  as  descriptive  of  or  in  connection  with 
their  sauce  without  dearly  distinguishing  their 
SAuce  from  that  of  the  plaintiff. — Powell  v.  Birming- 
ham Vinegar  Brewery  Co.,  O.A. 

3.  Unregistered  trade-mark — Description  of  goods 
—Long  exclusive  user  by  plaintiff— Marker  of  similar 
goods — Right  to  use  same  name — Injunction. — The 
plaintiffs  had  for  many  years,  without  obtaining 
any  patent,  manufactured  and  sold  a  particular 
kind  of  belting  for  machinery.  It  was  made  of 
camel  hair,  and  was  sold  by  the  plaintiffs  and  known 
in  the  market  under  the  name  of  "camel-hair 
belting."  The  plaintiffs  proved  that  anyone 
asking  in  the  market  for  camel-hair  belting  would 
be  understood  to  mean  their  goods.  The  defend- 
ants manufactured  and  sold  a  similar  belting  made 
of  the  same  material. 

Held,  that  the  defendants  could  not  be  restrained 
from  selling  their  goods  under  the  name  of  "  camel- 
hair  belting."— Reddaway  v.  Banham,  O.A.  294. 

TRADE  UNION.— See  Libel,  4,  6. 

TBAMWAY:— 

1.  Debenture-holder — Receiver  and  manager — Sale 
of  undertaking — Winding  up — Tramways  Act,  1870 
(84  &  35  Vict.  c.  78),  s.  44— Companies  Act,  1862 
(25  <*  26  Vict.  c.  89),  s.  199.— The  right,  which  the 
owners  of  an  equitable  charge  or  lien  on  property 
as  a  security  for  money,  have  to  a  judicial  sale  of 
such  property,  in  order  to  satisfy  the  charge  or  lien, 
does  not  extend  to  an  undertaking  which  has  been 
acquired  under  statutory  powers  for  public  pur- 
poses, if  those  purposes  will  be  defeated  or  seriously 
affected  by  a  judicial  sale. 

The  term  "  promoters  "  as  used  in  the  Tramways 
Act,  1870,  does  not  include  debenture-holders. 

Held,  therefore,  that  the  debenture-holders  have 
no  right  to  exercise  the  statutory  powers  conferred 
by  the  Tramways  Act,  1870,  or  by  provisional 
orders,  on  the  promoters. 

As  regards  the  securities  which  tramway  com- 
panies can  give,  and  the  remedies  of  their  mort- 
gagees and  debenture-holders,  such  companies  are 
within  the  principles  expounded  by  Lord  Cairns  in 
Gardner  v.  London,  Chatham,  and  Dover  Railway 
Co.,  15  W.  B.  325,  L.  B.  2  Ch.  App.  201,  and  by 
Kay,  L.J.,  in  Blaker  v.  Herts  and  Essex  Waterworks 
Co.,  37  W.  B.  601,  41  Ch.  D.  399. 

The  power  of  sale  conferred  by  section  44  of  the 
Tramways  Act,  1870,  does  not  enable  a  tramway 
company  to  give  its  debenture-holders  a  right  to 
sell  the  company's  tramways  and  undertaking,  nor 
a  right  to  a  judicial  sale  under  the  order  of  the 
court  in  an  action  brought  to  enforce  the  security. 
The  court  ought  not  to  appoint  receivers  and 
managers  of  such  an  undertaking,  but  only  a 
receiver  of  the  earnings  thereof. — Marshall  v.  South 
Staffordshire  Tramways  Co.,  C.A.  469. 


2.  Local  authority — Purchase  of  part  of  tramway 
—Tramways  Act,  1870  (33  &  34  Vict.  c.  78),  «.  43.— 
Under  section  43  of  the  Tramways  Act,  1870,  a 
local  authority  has  the  right  to  purchase  a  tramway 
within  its  district  within  twenty-one  years  from  the 
special  Act  or  order  authorizing  its  construction, 
although  such  tramway  has  been  incorporated  bv 
subsequent  Acts  in  a  common  undertaking  with 
other  tramways  as  to  which  the  right  of  purchase 
has  not  arisen,  or  which  may  not  be  in  the  district 
of  the  authority  claiming  to  purchase,  and  although 
the  effect  of  such  purchase  may  be  to  disconnect  the 
general  system  of  the  owners  of  the  tramway.  In 
section  43  of  the  Tramways  Act,  1870,  the  word 
"  undertaking  "  is  limited  by  reference  to  the  tram- 
way previously  mentioned  in  the  section. — North 
Metropolitan  Tramway  Co.  v.  London  County  Council, 
OH.D.  BOMER,  J.,  552. 

3.  Purchase  of  undertaking  by  local  authority — 
Terms  of  purchase — Valuation  of  tramway — Tram- 
ways Act,  1870  (33  &  35  Vict.  c.  78),  s.  43.— By 
section  43  of  the  Tramways  Aot,  1870,  which  was 
re-enacted  in  the  private  Act  of  the  London  Street 
Tramways  Co.,  it  was  provided  that  the  local 
authority  might,  after  the  expiration  of  twenty- 
one  years  from  the  passing  of  the  Act,  by  notice 
in  writing,  require  the  company  to  sell  to  them 
their  undertaking  upon  the  terms  of  paying  to 
them  the  then  value  (exclusive  of  any  allowance  for 
past  or  future  profits  of  the  undertaking,  or  any 
compensation  for  compulsory  sale,  or  other  con- 
sideration whatsoever),  of  the  tramway,  and  all 
lands,  buildings,  works,  materials,  and  plant  of  the 
company,  such  value,  in  case  of  difference,  to  be 
determined  by  a  referee  nominated  by  the  Board 
of  Trade. 

Held,  on  the  construction  of  this  section,  that 
the  value  of  the  tramways  must  be  measured  by 
the  oost  of  construction  subject  to  a  proper 
deduction  for  depreciation  at  the  date  of  the  sale, 
and  not  on  the  basis  of  a  rental  valuation. — London 
Street  Tramways  Co.  v.  London  County  Council,  h.l. 

TBUSTEE:—  • 

1.  Breach  of  trust — Request  of  beneficiary — Equity 
to  have  beneficiary's  interest  impounded  as  against 
subsequent  assignee — Removal  of  restraint  on  anticipa- 
tion—Trustee Act,  1888  (51  <fc  52  Vict.  c.  59),  s.  6— 
Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  45.— 
Where  a  trustee  has  committed  a  breach  of  trust  at 
the  instigation  of  a  beneficiary,  his  equity  to  have 
the  beneficiary's  interest  impounded,  even  as 
against  a  subsequent  assignee  of  that  interest,  is 
the  same  as  before  the  Trustee  Acts,  1888  and 
1893.  Those  Acts  have  not,  in  such  a  case,  ren- 
dered the  trustee's  rights  merely  statutory,  but 
have  enlarged  the  discretion  of  the  court.  The 
refusal  of  a  trustee,  when  committing  a  breach  of 
trust,  to  take  a  mortgage  of  a  beneficiary's  interest 
as  additional  security  for  the  improper  investment 
does  not  constitute  a  waiver  of  hu  equity  to  have 
the  beneficiary's  interest  impounded.  The  court 
will  be  loth  to  remove,  in  the  exercise  of  its  discre- 
tion, the  restraint  on  anticipation  of  the  interest  of 
a  married  woman  at  whose  request  a  trustee  has 
committed  a  breach  of  trust,  so  as  to  enable  such 
interest  to  be  impounded  to  recoup  the  trustee. 
Such  removal  of  restraint  on  anticipation  was  re- 
fused where  the  married  woman  did  not  know, 
and  was  not  informed  by  the  trustees,  that  the 
transaction  was  a  breach  of  trust,  and  had 
participated  in  the  benefit  arising  from  the  breach 
of  trust. 

Ricketts  v.  Ricketts,  64  L.  T.  N.  S.  263,  39  W.  B. 
Dig.  243,  explained. — Bolton  v.  Curre,  OH.D. 
aoMER,  J.,  521. 
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2.  Breach  of  trust — Limitations,  Statute  of— Period 
of  statute  beginning  to  run—Trustee  Act,  1888  (51  A 
52  Vict.  c.  59),  s.  8,  «a&-*ec*ton  (1)  (b).— By  a 
marriage  settlement  made  in  1875  money  of  the 
wife  was  vested  upon  trust  to  pay  the  income  to  her 
during  the  joint  lives  of  herself  and  her  husband 
for  her  separate  use  without  power  of  anticipation, 
and  after  ner  death,  in  case  he  should  survive  her, 
to  pay  the  income  to  him  for  life,  and  after  the 
death  of  the  survivor  upon  trust  for  the  children  of 
the  marriage.  No  express  life  estate  was  given  to 
the  wife  in  case  she  should  survive  the  husband. 
A  breach  of  trust  was  committed  in  1884;  the 
husband  died  in  1885,  and  in  1890  the  wife  and  her 
infant  children  brought  an  action  against  the 
trustees  for  the  breach  of  trust,  to  which  the 
defendants  set  up  the  defence  of  the  Statute  of 
Limitations  under  section  8,  sub-section  (1)  (b)  of 
the  Trustee  Act,  1868. 

Held,  that  the  wife  took  by  resulting  trust  an 
estate  for  her  life  in  the  remainder  which  was  a 
different  estate  from  the  estate  for  the  joint  lives 
limited  to  her  by  the  settlement;  that  the  life 
estate  did  not  become  an  interest  in  possession  until 
the  death  of  the  husband ;  and  consequently  that 
the  statute  did  not  begin  to  run  against  the  wife 
till  then,  and  was  not  a  bar  to  her  action. — Mara  v. 
Browne,  ch.d.  hobth,  j. 

3.  Costs  —  Liability  for  acting  unreasonably  — 
Vexatious  and  unjustifiable  conduct. — A  trustee  may 
be  honest,  and  yet  from  over-caution  or  some  other 
cause  he  may  act  unreasonably,  and  if  his  conduct 
is  so  unreasonable  as  to  be  vexatious,  oppressive,  or 
otherwise  wholly  unjustifiable,  and  he  thereby 
causes  his  cestuis  que  trust  expense  which  would  not 
otherwise  have  been  incurred,  the  trustee  must  bear 
such  expense,  and  it  ought  not  to  be  thrown  on  the 
trust  estate  or  on  his  cestuis  que  trust.— Qliapman, 
Re,  Freeman  v.  Parker,  O.A. 

4.  Costs — Order  making  no  order  as  to  costs — Effect 
of  on  trustee's  right  to  retain— B.  S.  C7.,  1883,  ord. 
65,  r.  1. — Upon  an  originating  summons  in  which 
the  testamentary  guardian  and  next  friend  of  an 
infant  beneficiary  under  a  will  was  plaintiff,  and 
the  executor  and  trustee  of  the  will  was  defendant, 
an  order  was  made  containing  the  words,  "  and  the 
judge  doth  not  think  fit  to  make  any  order  as  to 
the  costs  of  this  action."  The  defendant,  notwith- 
standing that  order,  claimed  to  retain  his  costs  out 
of  the  estate. 

Held,  that  the  words  in  the  order  negatived  the 
primd  facie  right  of  the  trustee  to  retain  his  costs. 
— Hodgkinson  v.  Hodgkinson,  C.A.  594. 

5.  Executor — Cestui  que  trust — Legatee  entitled  in 
reversion— Bight  to  information  as  to  investment  of 
estate. — A  beneficiary  entitled  to  a  share  in  a  fund 
expectant  on  the  death  of  a  tenant  for  life  is  en- 
titled to  information  from  the  trustees  of  the  will 
as  to  the  investment  of  the  estate,  although  the 
estate  may  be  amply  sufficient. — Dartnall,  Be,  Saw- 
yer v.  Ooddard,  O.A.  644. 

6.  Incumbrance — Priority — Assignments  by  bene- 
ficiary under  derivative  will — Stop  order  in  suit  ad- 
ministering original  will — Notice  to  trustee  of  deriva- 
tive will — Settlement —  Ward  of  court — Marriage  with- 
out consent — Post-nuptial  settlement — Consideration. — 
For  the  purpose  of  deciding  the  priority  of  incum- 
brances, a  stop  order  obtained  in  an  action  for  the 
administration  of  an  estate  has  no  greater  effect 
than  notice  to  the  trustee  of  an  estate  would 
have  had  if  there  had  been  no  action  for  adminis- 
tration. 

Where  there  is  a  derivative  settlement  by  a  bene- 
ficiary under  an  original  settlement,  and  successive 


assignments  are  made  of  the  interest  of  abenefioiiT 
under  the  derivative  settlement,  the  atagnea 
should  give  notice  to  the  trustees  of  the  derivative 
settlement,  whose  duty  it  is  to  pay  over  the  fond 
to  the  assignor,  and  not  to  the  trustees  of  the 
original  settlement,  though  the  latter  may  have  the 
actual  control  of  the  fund. 

Bridge  v.  Beadon,  15  W.  B.  527,  L.  R.  3  Bq.  664, 
distinguished ;  dictum  of  Lord  Boinilly,  M.B.,  dis- 
sented from. 

Holt  v.  DeweU,  4  Hare  446,  followed. 

In  re  Booth,  1  W.  B.  444,  overruled. 

A  ward  of  court  who  had  married  without  the 
consent  of  the  court  executed  a  post-nuptial  settle- 
ment, which  contained  {inter  alia)  a  oovens&tb/ 
the  wife  to  settle  after-acquired  property  end 
an  assignment  by  the  husband  of  a  policy  of  mrf* 
ance. 

Held,  that  the  wife's  covenant  was  not  mewly 
voluntary,  but  was  founded  upon  valuable  cos- 
sideration,  and  might  be  enforced  by  the  traits* 
— Stephens  v.  Green,  Green  v.  Knight,  C.A.  465. 

7.  New  trustee — Appointment,  power  of—Dmtf 
power  not  to  appoint  himself — It  is  improper  for  tk 
donee  of  a  power  of  appointing  new  trusted  to 
appoint  himself. — Newen,    Be,    Barnes  v.  ftm, 

CH.D.  KBKEWIGH,  J.,  58. 

8.  Practice—  Vesting  order— Bequest  to  trwtab 
tranfer  stock— Refusal  of  trustee  to  transfer  wtk* 
twenty-eight  days  after  request — Petition  pmetod 
within  twenty-eight  days  —  Jurisdiction  to  km 
petition— Liability  of  trustee  for  costs— Trustee  Ad, 
1893  (56  <fc57  Vict,  c  53),  ss.  35  (1)  (it.)  (<*),»- 
Judicature  Act,  1890  (53  &  54  Vict,  c  44),  i.  5.- 
A  petition  praying  for  a  vesting  order  under  section 
35  of  the  Trustee  Act,  1893,  on  the  ground  that* 
trustee  has  refused  to  transfer  stock  for  twenty- 
eight  days  after  a  request  in  writing  by  the  pern* 
absolutely  entitled,  will  not  be  entertained  by  the 
court  if  presented  before  the  expiration  of  nee 
period. 

The  court  has  jurisdiction  to  require  the 
defaulting  trustee  to  pay  the  costs  of  a  petition 
claiming  such  an  order. — Knox's  Trusts,  Be,  CHJJ. 
KEEEWICH,  J.,  C.A.  442. 

9.  Vesting  order— No  personal  represtntatfa  •/ 
surviving  trustee— New  trustee  appointed- Juristic- 
tion— Trustee  Act,  1893  (56  <fc  57  Vict,  c  53),*.  «- 
Trustee  Act,  1894  (57  Vict.  c.  10),  i.  1-t* 
surviving  trustee  of  a  sum  of  railway  stock  fflrf 
and  there  was  no  personal  representative  of  has. 
New  trustees  of  the  fund  had  been  »PP^"^ 
under  a  power  in  that  behalf  contained  in  » 
settlement.  _ 

Held,  that  in  the  absence  of  a  personal  repn- 
sentative  of  the  last  surviving  trustee,  there  wtatf 
jurisdiction  under  the  Trustee  Act,  1893,  i.  S3,  to 
make  an  order  vesting  in  the  new  trustee!  » 
appointed  the  right  to  call  for  a  transfer  of  the 
stock. 

Be  Ellis  Settlement,  24  Beav.  426,  considered.- 
Oanes  Trusts,  Be,  CH.D.  M.B.  (Ir.) 

10.  Vesting  order — Will  of  surviving  iBortyg* 
disputed—  Uncertainty  as  to  personal  representJifj 
Trustee  Act,  1893,  s.  29  (e.)— Where  a  «^JJ 
mortgagee  has  died  leaving  a  will,  w^wf^ 
executors  are  appointed,  but  the  validity  of  t« 
will  is  disputed  and  litigation  is  pending  in  **??* 
of  it,  then,  within  the  meaning  of  section  29  (M* 
the  Trustee  Act,  1893,  it  is  "uncertain  *k)»t* 
personal  representative  "  of  the  mortgagee,  •*»  ** 
mortgagor  is  entitled  to  a  vesting  order  under  tut 
section.— Cook's  Mortgage,  Be,  ch.d.  NORTH,  J.,«l- 
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11.  Will — Trust  for  benefit  and  advancement  of 
legatee— Trustee  given  discretion  as  to  application — 
Legatee  absolutely  entitled. — A  testator  gave  all  his 
property  to  trustees  upon  trust,  and  directed  that 
certain  specified  sums  of  money  should  be  invested 
for  the  benefit  of  his  four  sons  on  their  attaining 
twenty-one,  such  sums  to  be  applied  as  the  trustees 
in  their  discretion  might  think  nt ;  and  he  further 
directed  that  the  specified  sums  should  be  very 
judiciously  invested  as  they  were  intended  specially 
for  the  advancement  in  life  of  the  respective  re- 
cipients. 

Held,  that  the  sons  were  absolutely  entitled  to 
the  legacies,  freed  from  the  exercise  of  any  discre- 
tion on  the  part  of   the  trustees. — Johnston,  Be, 

MUU  V.  Johnston,  OH.D.  STIRLING,  J. 

See  also  Barker,  2 ;  Mortgage,  5 ;  Practice, 
22;  Solicitor,  13, 16, 18;  Settlement,  8 ;  Will, 
15, 18,  24,  30,  31,  33,  34. 

VENDOB  and  PURCHASER  :— 

1.  Conditions  of  sale— Condition  that  defect  in  prior 
fc'tie,  whether  appearing  in  abstract  or  not,  shall  not  be 
objected  to— Defect  in  prior  title  discovered  aliunde — 
Action  for  recovery  of  deposit. — A  property  was  sold 
as  an  estate  in  fee  simple  subject  to  a  condition  that 
the  title  should  commence  with  a  conveyance  on 
sale  dated  the  23rd  of  January,  1869,  and  that  the 

Srior  title,  whether  appearing  in  any  abstracted 
ocnment  or  not,  should  not  be  required,  investi- 
gated, or  objected  to. 

The  purchaser,  having  discovered  aliunde  a  defect 
in  the  prior  title  and  founded  an  objection  thereon, 
took  proceedings  under  the  Vendor  and  Purchaser 
Act  for  a  return  of  his  deposit. 

Held,  that  the  condition  was  a  valid  one,  and 
bound  the  purchaser;  and  that  the  purchaser's 
application  for  return  of  the  deposit  should  be  dis- 
missed. 

Hume  v.  Bentley,  5  De  G.  &  8m.  520,  followed. 

Darlington  v.  Hamilton,  Kay,  550,  2  W.  R.  Dig. 
88,  considered.  —  National  Provincial  Bank  of 
England  and  Marsh's  Contract,  Be,  CH.D.  NORTH,  J., 
186. 

2.  Conditions  of  sale — Condition  restricting  objec- 
tions to  title — Covenant  for  title. — On  a  sale  by 
auction  by  a  mortgagee  of  a  leasehold  house,  one  of 
the  conditions  of  saJe  provided  that  the  purchaser 
should  be  furnished  with  an  abstract  of  the  lease 
and  of  the  subsequent  title,  and  should  not  make 
any  objection  in  respect  of  the  "  intermediate  title  " 
between  the  lease  and  the  assignment,  "  notwith- 
standing any  recital  of  or  reference  to  such  title 
contained  in  the  assignment  or  any  subsequent 
document  of  title,  but  shall  assume  that  the  said 
assignment  vested  in  the  assignees  a  good  title  for 
the  residue  of  the  term."  Subsequently  to  the  sale 
the  vendor's  solicitor  communicated  to  the  pur- 
chaser information  obtained,  prior  to  the  sale,  from 
the  mortgagor,  which  tended  to  throw  suspicion  on 
tbe  vendor's  title  to  sell  at  all. 

On  a  vendor  and  purchaser  summons  taken  out 
by  the  purchaser. 

Held,  that  the  condition  cast  upon  the  purchaser 
the  burden  of  proving  a  defective  title,  and  that  to 
relieve  him  from  his  contract  it  was  not  enough  for 
him  to  show  merely  that  the  title  was  doubtful  or 
open  to  suspicion ;  and,  consequently,  that  the 
vendor  was  entitled  to  a  declaration  that  a  good 
title  had  been  shown,  "  according  to  the  terms  of 
the  contract." 

Sandbach  and  Edmondsoris  Contract,  [1891]  1  Ch. 
99,  approved. — Scott  v.  Alvarez,  c.A. 

3.  Conditions  of  sale — Condition    restricting   ob- 


jections to  title— Specific  performance — Bad  holding 
title — Deposit — Bight  to  return  of. — The  plaintiff 
offered  for  sale  by  auction  a  leasehold  house  which 
was  purchased  by  the  defendant.  One  of  the 
conditions  of  sale  provided  that  the  purchaser 
should  make  no  objection  or  requisition  as  to  the 
title  between  the  date  of  an  under-lease  and  the 
date  of  an  assignment  of  that  under-lease,  but 
should  assume  that  the  assignment  vested  in 
the  assignee  a  good  title  for  the  residue  of  the 
term. 

The  defendant  discovered  that,  owing  to  a  breach 
of  trust  and  the  fraudulent  concealment  of  a  will 
during  the  period  covered  by  the  condition,  the 
title  offered  by  the  plaintiff  was  positively  bad 
even  as  a  holding  title.  He,  therefore,  refused  to 
complete. 

The  plaintiff  brought  an  action  for  specific  per- 
formance, and  the  defendant  counter-claimed 
for  a  return  of  the  deposit  which  he  had  paid. 

Held,  that  the  plaintiff  was  not  entitled  to 
specific  performance;  and  that  the  defendant  was 
not  entitled  to  a  return  of  the  deposit.— Scott  v. 
Alvarez  {No.  2),  C.A.  694. 

4.  Conditions  of  sale— Outstanding  legal  estate — 
Freehold  estate  assured  by  form  of  assurance  applic- 
able to  copyhold — Voluntary  settlement — Ex  post 
facto  consideration — Equitable  title  an  answer  to 
action  of  ejectment. — The  conditions  of  sale  of  a 
freehold  estate  provided  that  the  title  should  com- 
mence with  a  conveyance  on  sale  dated  1892 
deducing  the  title  by  recitals  from  1844 ;  that  it 
appeared  from  such  recitals  that  on  payment  off  of 
a  mortgage  in  1868  no  reconveyance  was  executed, 
and  that  in  that  year  the  estate,  which  was  in  fact 
of  freehold  tenure,  was  assured  to  the  vendor  at 
the  sale  in  1892  by  a  form  of  assurance  applicable 
only  to  copyholds,  and  that  the  purchaser  should 
raise  no  objections  in  respect  of  these  matters  or 
require  the  legal  estate,  if  outstanding,  to  be 
got  in,  but  should  be  satisfied  with  the  recitals. 

By  the  deed  of  1892,  which  recited  that  by  a 
voluntary  settlement  of  1868  the  settlor  covenanted 
to  surrender  tbe  estate,  which  was  subject  to  a 
mortgage  of  £700,  to  the  use  of  trustees  of  the 
settlement  upon  trust  for  sale,  to  pay  off  the  mort- 
gage and  thereupon  to  cause  the  estate  to  be 
conveyed  or  surrendered  so  as  to  vest  in  the 
trustees  freed  from  the  mortgage,  the  estate  was 
conveyed  by  the  trustees  to  the  predecessor  in  title 
of  the  present  vendor.  The  mortgage  was  paid 
off,  but  no  reconveyance  was  executed.  The  estate 
was  purchased  by  the  auctioneer  at  the  present 
sale,  who  refused  to  complete.  Upon  summons  by 
the  vender  under  the  Vendor  and  Purchaser  Act, 
1874, 

Held,  that  the  purchaser  was  told  he  would  not 
get  the  legal  estate;  that,  although  he  might 
claim  the  legal  estate  by  reason  of  the  covenant  to 
surrender  and  the  declaration  of  trust  for  sale,  he 
could  not  call  upon  the  original  settlor  to  pass  the 
legal  estate;  but  that  value  had  attached  to  the 
voluntary  settlement  by  virtue  of  the  subsequent 
sale  in  1892  for  valuable  consideration ;  and  that 
the  equitable  title  of  the  purchaser  would  be  a 
sufficient  answer  to  any  claim  in  ejectment  by  the 
heir  or  devisee  of  the  orginal  settlor,  and  that  the 
purchaser  therefore  fifot  a  good  title  according  to 
the  conditions. — Williams  and    Parry's    Contract, 

Be,  CH.D.  ERKEWIOH,  J. 

5.  Conditions  of  sale — Power  of  rescission  by  ven- 
dor if  requisition  not  withdrawn — Bona  fides  in  exer- 
cise of  such  power — Wilful  delay  in  rescinding 
pending    negotiations  with    another  person — Specific 
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performance — Return  of  depoeit. — Where,  by  a  con- 
tract for  sale,  power  is  given  to  a  vendor  to 
rescind  if  a  requisition  which  he  is  unable  or  un- 
willing to  comply  with  is  not  withdrawn,  such 
power  must  be  exercised  bond  fide.  A  vendor's 
decision  as  to  exercising  it  or  not,  may  not  be 
delayed — e.g.,  pending  the  result  of  negotiations  to 
sell  the  property,  behind  the  purchaser's  back,  to  a 
third  person.  Such  delay  deprives  a  vendor  of  his 
right  to  affirm  the  contract  or  obtain  specific  per- 
formance of  it ;  and  it  will,  on  the  purchaser's  suit, 
be  treated  as  rescinded,  and  his  deposit  order  to  be 
returned. — Smith  v.  Wallace,  CH.D.  romer,  j.  539. 

6.  Gavelkind — Enfeoffment  by  infant — Insufficient 
consideration.— Where  a  vendor's  title  to  gavelkind 
lands  is  derived  from  a  conveyance  and  enfeoffment 
of  the  said  lands  respectively  made  by  adults  and 
infants,  and  where  the  said  transaction  shows  on 
the  face  of  it  that  the  infants  did  not  receive  a  pro- 
per proportion  of  the  purchase-money  paid  in 
respect  thereof,  a  purchaser  from  the  vendor 
cannot  be  compelled  to  accept  such  title. — 
MaskaU  A  Goldfinch's  Contract,  Be,  ch.d.  Stirling, 
j.,  620. 

7.  Interest  on  purchase-money — Wilful  default. — 
Delay  by  the  vendor  in  taking  steps  necessary 
to  complete  his  title  may  amount  to  "  wilful 
default*' 

There  is  no  jurisdiction  upon  a  vendor  and  pur- 
chaser summons  to  grant  compensation. — Wilson 
and  Stephen's  Contract,  Be,  0H.D.  NORTH,  J.,  23. 

8.  Land  sold  subject  to  incumbrance  —  Future 
interests  in  incumbrance — Jurisdiction  of  court  to 
discharge  incumbrance — Conveyancing  Act,  1881  (44 
&  45  Vict.  c.  41),  8.  5. — Where  land  has  been  sold 
subject  to  an  incumbrance,  the  court  has  jurisdic- 
tion, under  section  5  of  the  Conveyancing  and  Law 
of  Property  Act,  1881,  to  discharge  such  incum- 
brance, even  though,  in  doing  so,  it  may  be 
deciding  as  to  future  interests  therein. — Freme's 
Contract,  Be,  Freme  v.  Hall,  CH.D.  KEXEWICH,  j\, 
473. 

9.  Plan  annexed  to  particulars — No  reference  to 
plan — Note  on  plan  that  accuracy  not  guaranteed — 
Plan  part  of  contract, — A  vendor  put  up  for  sale  by 
auction  a  piece  of  land  in  four  lots,  which  were 
described  in  the  particulars  as  having  each  a 
frontage  of  22  feet  and  a  depth  of  98  feet.  The 
particulars  stated,  "  a  right  of  way  will  be  granted 
to  each  purchaser  over  the  path  at  the  back."  The 
conditions  provided  that  the  conveyance  to  each 
purchaser  should  contain  a  covenant  that  he  would 
pay  a  fair  proportion  of  the  oost  of  maintaining  the 
path  at  the  rear  of  each  lot.  A  plan  was  annexed 
to  the  particulars,  intituled,  "Plan  of  four  plots 
of  land  to  be  submitted  by  auction  at  the  W.  Hotel, 
Margate,"  and  upon  the  plan  was  printed  a  note, 
"  This  plan  is  simply  prepared  as  a  guide  to  in- 
tending purchasers,  and  its  accuracy  in  regard  to 
area,  measurements,  abuttals,  or  otherwise  is  in  no 
way  guaranteed."  The  plan  showed  four  lots 
extending  from  a  road  called  Northdown-road  to  a 
line  representing  the  boundary  wall  of  the  vendor's 
property,  with  figures  showing  depth  and  frontage, 
as  stated  in  the  particulars.  A  cross  line  was 
drawn  across  the  lots  four  feet  from  the  wall,  but 
the  space  between  this  line  and  the  wall  was 
coloured  with  the  rest  of  the  lots,  and  the  division 
lines  were  carried  through  the  space  to  the  wall. 
There  was  no  express  reference  to  the  plan  in  the 
particulars  or  conditions.  There  was  no  actual 
path  in  existence,  and  nothing  to  show  what 
the  references  to  a  path  in  the  particulars  and 
conditions  meant,  except  the  cross  line  on  the 


plan.  The  whole  four  lots  were  purchased  by  two 
purchasers,  who  agreed  that  they  did  not  wish  for 
any  right  of  way  over  each  other's  lots.  The  par- 
chaser  of  two  lots  tendered  a  conveyance  of  is* 
whole  plots  shown  on  the  plan,  including  the  space 
beyond  the  cross  line.  The  vendor  claimed  to  ooa- 
vey  the  land  only  up  to  the  cross  line,  and  to  give 
a  right  of  way  over  the  strip  beyond. 

Held,  that,  notwithstanding  the  note  on  the 
plan,  it  formed  part  of  the  contract,  and  that  the 
purchasers  were  entitled  to  the  conveyance  of  tbf 
whole  plots  coloured  without  the  reservation  d 
any  right  of  way. — Lindsay  a>  Forder's  Gmtrad\ 

Be,  CH.D.  NORTH,  J. 

10.  Specific  performance— Voluntary  eonveycma  a 
link  in  title— Rescission— 13  Eliz.  e.  5,  a.  5;  27  Ela. 
c.  4,  s.  3.— The  mere  fact  that  a  voluntary  eos- 
veyance,  prior  to  the  conveyance  to  the  vendor,  ■ 
a  link  in  the  title  to  land  contracted  to  be  pur- 
chased, does  not  entitle  the  purchaser  to  repudiate 
his  contract. — Noyes  v.  Paterson,  CH.D.  BOKKfc,  J., 
377. 

11.  Title— Legal  estate  in  copyholds  devised  s 
trustees — Limitation  of  estate— Executory  devm- 
Vendor  and  Purchaser  Act,  1874. — A.  by  hie  wi 
devised  all  his  freehold  and  copyhold  estates  it  H. 
to  trustees,  their  heirs  and  assigns,  upon  trust  to 
pay  the  rents  and  profits  thereof  to  T.  f or  her  life, 
and  after  her  death  to  stand  possessed  of  the  sum 
upon  trust  for  such  person  or  persons  as  T.  should 
by  her  will  appoint,  and  in  default  of  appomtswst 
to  T.  absolutely.  The  trustees  of  A-'s  willswe 
duly  admitted  tenants  to  the  testator's  copyhold 
property.  T.  died  in  1893,  having  by  her  wiE 
directed  the  trustees  thereof  to  sell  the  said  copy- 
hold estates  at  H.  and  assure  them  to  the 
purchaser  thereof.  The  trustees  sold  them  by 
auction  to  B.,  who  objected  to  the  title  on  the 
ground  that  the  trustees  of  A.'s  will  were  deed, 
that  their  successors  in  title  had  never  ben 
admitted  tenants  on  the  roll  in  respect  of  the  arid 
copyholds,  and  that  until  the  persons  entitled  were 
thus  admitted  there  was  no  one  who  could  make  a 
proper  surrender  to  B.  On  a  summons  by  the 
vendors  for  a  declaration  that  they  had  shown  a 
good  title. 

Held,  that  the  direction  in  T.'s  will  to  sell  sad 
assure  to  a  purchaser  operated  as  an  exercise  of  the 
power  of  appointment  conferred  upon  T.  by  the 
will  of  A. ;  that  such  direction  must  not  be  resdsi 
taking  effect  with  reference  to  the  legal  estate  ia 
the  copyholds  devised  to  T.  in  default  of  app«ii- 
ment ;  and  that  the  legal  estate  remained  *estsi 
in  the  trustees  of  A.'s  will.  Consequently  tar 
purchaser's  objection  was  well  founded. 

Doe  v.  Barthrop,  5  Taunt  382,  distmguiahed> 
TownsentTa  Contract,  Re,  CH.D.  STIRLING,  J.,  391 

See  also  Bankruptcy,   41 ;  Burial,  2 ;  Bsn- 

CHARGE. 

VICTORIA,  LAW  OF:— 

1.  Probate— Suit  for  revocation — Testamadsp 
capacity — Verdict  against  weight  of  evidence -St* 
trial. — In  a  suit  to  revoke  probate  of  a  wul  the  jar/ 
by  a  majority  found  that  the  testator  was  of 
unsound  mind  at  the  date  of  its  execution. 

Held,  that  the  verdict  must  be  set  aside  ss  heiof 
against  the  weight  of  evidence. — Aithes  ▼• 
McMeckan,  P.c. 

2.  Probate  duty — Administration — Local  a&astiei 
of  testator' 8  assets — Partnership  business  in  oofcaj 
distinct  from  general  business  of  firm. — Where  s  fi» 
carried  on  businesses  in  London,  Melbourne,  asd 
Adelaide,  which  were  severally  treated  as  distiaet 
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in  the  partnership    agreement    and   also   in   the 
accounts  and  mode  of  conducting  the  same : 

Held,  that  the  interest  of  a  deceased  partner  in 
the  business  carried  on  at  Melbourne  was  looally 
situate  in  the  colony  of  Victoria  so  as  to  be  liable 
to  probate  duty  in  respect  of  his  will. — Beaver  v. 
Victoria  Supreme  Court  Master  in  Equity,  P.O. 

3.  Land  tax— Purchaser  of  a  lot  lees  than  640 
acres — Vendor9 8  claim  to  proportionate  land  tax. — 
Where  the  respondent  had  contracted  to  purchase 
from  the  appellants  less  than  the  640  acres  which 
is  the  minimum  quantity  of  land  liable  to  land  tax 
under  the  Land  Tax  Act,  1877 : 

Held,  that  the  appellants  were  not  entitled  on 
completion  to  charge  the  respondent  with  the  land 
tax  thereon  from  the  date  of  his  possession,  either 
as  his  proportionate  part  of  the  tax  paid  by  them 
on  their  entire  holding,  or  as  an  outgoing  con- 
tracted to  be  paid  for  in  respect  of  his  purchase. — 
Country  Estates  Co.  v.  Groves,  P.c. 

WABRANTY:— 

Contract — Telegram — Warranty  given  in  error — 
Master  of  ship — Damages. — The  respondent's  ship 
was  in  a  port  in  Australia  under  orders  to  proceed 
to  R.  The  respondent  entered  into  a  contract  with 
the  appellants  in  the  United  Kingdom  to  purchase 
a  cargo  of  coal,  to  be  loaded  in  Australia.  The 
appellants  telegraphed  to  their  agents  in  Australia 
as  to  the  terms  and  conditions  of  the  sale,  and 
added  instructions  as  to  the  destination  of  the 
ship.  They  had  no  authority  from  the  respondent 
to  give  any  orders  as  to  the  destination.  By  a 
mistake  of  a  telegraph  clerk,  C.  was  given  as  the 
destination  instead  of  R.  The  appellant's  agents 
in  Australia  informed  the  master  of  the  ship  that 
they  had  instructions  to  direct  him  to  proceed  to  0. 
The  master  hesitated  to  change  his  destination,  and 
the  appellants'  agents  then  gave  him  a  letter  "  to 
confirm  our  yerbafinstructions  as  to  your  destination  " 
— naming  C.  as  his  destination — and,  continuing, 
"  this  letter  will  be  a  sufficient  guarantee  for  your 
proceeding  on  your  voyage." 

Held,  that  the  letter  amounted  to  a  warranty 
upon  which  the  respondent  could  sue  for  the  dam- 
ages he  had  sustained  through  the  ship  proceeding 
to  C.  instead  of  to  R. — Brown  v.  Law,  h.l. 

See  also  Adulteration,  1 ;  Masteb  and 
Servant,  l. 

WATER:— 

1.  Watercourse — Underground  springs — Flow  of 
water — Interference — Mala  fides — Purpose  of  extort- 
ing money — Injunction — Bradford  Waterworks  Act, 
1854  (17  &  18  Vict.  c.  cxxiv)  s.  49.— Plaintiffs  were 
owners  of  waterworks  which  they  purchased  from 
a  company  which  had  constructed  them  under  a 
special  Act,  which  authorized  the  company  to  take 
water  from  the  M.  springs ;  section  49  of  the  Special 
Act  enacted  that  it  should  not  be  lawful  for  any 
person  other  than  the  company  to  divert  in  any 
other  manner  than  by  law  they  might  be  legally 
entitled,  any  of  the  water  supplying  or  flowing 
from  the  M.  springs,  or  to  sink  any  well  or  do  anv- 
I  thing  whereby  the  water  of  the  said  spring  might  be 
i  drawn  off  or  diminished.  The  Act  contained  no 
provision  for  compensating  landowners  whose  rights 
were  affected  by  section  49.  The  defendant  who 
owned  land  adjoining  the  M.  Springs  proposed  to 
construct  through  his  own  land  an  underground 
.  tunnel  with  the  avowed  purpose  of  draining  some 
E  beds  of  atone  lying  under  his  land,  the  effect  of  which 
i  would  be  to  diminish,  if  not  to  out  off  entirely,  the 
flow  of  water  to  and  from  the  M.  Springs.    The 


plaintiffs  alleged  that  the  defendant's  real  object 
was  to  compel  the  plaintiffs  to  buy  him  off: 

Held,  (1)  that  on  the  construction  of  section  49 
of  the  Act  the  defendant  was  not  prevented  from 
doing  anything  that  he  was  legally  entitled  to  do 
independently  of  the  Act ;  (2)  that  being  owner  of 
the  adjoining  land  he  was  legally  entitled  to  inter- 
rupt the  water  percolating  underground  through 
his  land  to  the  M.  Spring ;  and  (3)  that  his  motives 
and  objects  in  making  the  tunnel  were  immaterial ; 
and  an  injunction  was  according  refused. — Bradford 
{Corporation)  v.  Pickles,  c.A. 

2.  Waterworks  company — Justices — Demand  for 
payment  of  water  rate — Waterworks  Clauses  Act, 
1847  (10  <fe  11  Vict.  c.  17),  ss.  70,  U—East  London 
Waterworks  Ad,  1853  (16  &  17  Vict.  c.  clxvu)— 
Railway  Clauses  Act,  1845  (8  &  9  Vict.  c.  20),  s. 
140. — It  is  not  a  condition  precedent  to  the  right 
of  a  waterworks  company  to  apply  to  a  magistrate 
under  section  140  of  the  Railway  Clauses  Act, 
1845,  for  payment  of  the  water  rate,  that  a 
demand  for  payment  should  first  have  been  made 
and  refnsecL — East  London  Waterworks  Co.  v. 
Eyffin,  Q.B.D. 

3.  Waterworks  company — Highway — Nuisance- 
Service  pipe  to  private  house— Stop-cock  and  cover  in 
street — Cover  out  of  repair — Liability  to  public — 
Fylde  Waterworks  Act,  1861  (24  A  25  Vict.  c.  cliv.) 
—Waterworks  Clauses  Act,  1847  (10  <fc  11  Vict.  c.  17), 
s.  28— Waterworks  Clauses  Act,  1863  (26  £  27  Vict, 
c.  93),  s.  17).— The  defendants,  who  were  incor- 
porated for  the  purpose  of  supplying  water 
within  a  certain  district,  at  the  request  of  the  occu- 

Eier  of  a  house,  who  wanted  a  supply  of  water, 
dd  down  a  service  pipe  under  the  street  from  the 
water  main  into  the  nouse,  and  fixed  therein  a  stop- 
cock under  the  foot  pavement,  the  stop-cock  being 
protected  by  an  iron  box  with  an  iron  cover  level 
with  the  pavement.  The  plaintiff,  while  walking 
along  the  street,  tripped  against  the  cover  and  was 
injured.  The  evidence  showed  that  the  injury  to 
the  plaintiff  was  caused  by  the  neglect  of  the  per- 
sons responsible  for  the  repair  of  the  cover  to 
repair  it ;  and  that  the  cover  could  not  have  been 
repaired  without  taking  out  the  iron  box  and 
breaking  up  the  pavement. 

Held,  that,  even  assuming  that  the  property  in 
the  service  pipe  and  stop-cock  and  cover  was  in 
the  occupier  of  the  house,  inasmuch  as  the  defen- 
dants had  power  under  section  28  of  the  Water- 
works Clauses  Act,  1847,  to  break  up  the  street  and 
to  repair  the  cover,  and  as  the  occupier  had  no 
such  power,  it  was  the  duty  of  the  defendants  to 
keep  the  cover  in  proper  repair,  so  that  it  should 
not  become  dangerous  to  the  public  using  the 
street,  and  that  they  were,  therefore,  liable  to  the 
plaintiff.— Chapman  v.  Fylde  Waterworks  Co.,  c.A. 

4.  Waterworks  company— Power  to  break  up  streets 
—Land  not  dedicated  to  public  use— Waterworks 
Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  ss.  28,  29.— 
Seotion  28  of  the  Waterworks  Clauses  Act,  1847, 
does  not  authorize  the  undertakers  of  a  waterworks 
company  to  cut  through  plates  lying  on  the  top  of 
a  girder  railway  bridge  carrying  a  public  road,  for 
the  purpose  of  suspending  the  waterpipes  to  the 
girders.— Glasgow  (Provost)  v.  Glasgow  and  South- 
Western  Railway  Co.,  H.L. 

5.  Waterworks  company  —  Sanitary  authority  — 
Water  used  to  flush  sewers— Supply  of  water— Local 
Government— Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  ss.  51,  52.— A  rural  sanitary  authority  in  a 
district,  in  which  there  was  a  waterworks  company 
duly  constituted,  constructed  sewerage  works,  and 
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obtained  water  from  other  parties  than  the  water- 
works company  aforesaid  to  flash  such  sewers  and 
for  other  purposes  in  connection  with  their  drainage 
works.  The  waterworks  company  objeoted  to  their 
proceedings,  on  the  ground  that,  they  being  able 
and  willing  to  supply  the  water,  the  local 
authority's  action  constituted  an  infringement  of 
their  rights  under  section  52  of  the  Public  Health 
Act,  1875. 

Held,  that  the  proposed  works  were  not  an  in- 
fringement of  the  waterworks  company's  rights, 
section  51  of  the  Public  Health  Act  relating  only 
to  the  supply  of  water  to  the  general  public,  and 
not  interfering  with  the  local  authority's  rights  to 
supply  itself  with  water  to  be  used  for  its  own  pur- 
poses.— West  Surrey  Waterworks  Co.  v.  CherUey 
Union,  CH.D.  NORTH,  J.,  6. 

See  also  Local  Government,  9,  25. 

WEIGHTS  and  MEASURES  :— 

1.  Ooal — Labels  on  sacks— Representation  by  vendor 
Short  weight — Liability — Weights  and  Measures 
Act,  1889  (52  <fe  53  Vict.  c.  21),  s.  29.— A  dealer  in 
coal  sent  out  a  cart  containing  sacks  of  coal  each 
labelled  "  56  lbs."  The  carman  on  being  asked  by 
an  inspector  of  weights  the  weight  of  one  of  the 
sacks  stated  it  weighed  56  lbs.  when  it  left  the 
dealer's  premises.  The  sack  was  thereupon  weighed 
and  found  to  weigh  less  than  56  lbs.  The  dealer 
was  convicted  under  section  29,  sub-section  (1),  (2), 
of  the  Weights  and  Measures  Act,  1889. 

Held,  that  the  conviction  was  right,  for  that  the 
label  was  a  representation  by  the  dealer  that  the 
sack  contained  56  lbs. — Franklin  v.  Godfrey,  q.b.d. 
46. 

2.  Local  Government— Validity  of  bye-law  of 
county  council  as  to  the  providing  and  carrying  of 
correct  weighing  machines  by  vendors  of  coal- 
Weights  and  Measures  Act,  1889(52  dfc  53  Vict.  c.  21), 
s.  28. — By  section  28  of  the  Weights  and  Measures 
Act,  1889,  any  local  authority  may  from  time  to 
time  make,  revoke,  and  alter  bye-laws  (a)  regulat- 
ing, for  the  purposes  of  this  Act,  the  sale  of  coal  in 

?uantities  not  exceeding  two  hundredweight ;  and 
^  requiring,  either  in  or  generally  specified  classes 
of  cases,  a  weighing  instrument  of  a  form  approved 
by  the  local  authority  to  be  carried  with  any 
vehicle  in  which  coal  is  carried  for  sale  or  delivery  to 
a  purchaser. 

Under  this  section  the  Kent  County  Council 
made  the  following  bye-law  :  "  Every  coal  dealer 
shall  provide,  and  every  person  employed  by  him 
who  shall  convey  or  carry  coal  for  sale  or  delivery 
to  a  purchaser  from  or  out  of  any  vehicle  shall 
carry  therewith,  a  correct  and  stamped  weighing 
machine  of  the  form  approved  by  the  county  coun- 
cil, and  such  persdn  shall  re-weigh  the  coal  upon 
being  requested  to  do  so  by  the  purchaser  or  any- 
one on  his  behalf,  or  by  an  inspector  of  weights 

and  measures.*'  

On  an  appeal  from  the  decision  of  justices  re- 
fusing to  convict  a  coal  merchant  for  not  pro- 
viding a  weighing  machine,  on  the  ground  that 
the  bye-law  was  invalid,    indivisible,  and    ultra 

vires,  „     ,       _  .     , 

Held,  that  so  much  of  the  bye-law  as  required 
the  coal  dealer  to  provide  and  carry  a  weighing 
machine  was  valid,  and  that  it  was  within  the 
competency  of  the  appellants  to  make  such  bye- 
law.  The  bye-law  was  devisible;  whether  the 
latter  part  of  the  bye-law  as  to  re- weighing  ooal 
was  good  or  not  it  was  not  necessary  to  decide. — 
Kent  County  Council  v.  Humphrey,  Q.B.D.  506. 

3.  Measure  used  for  trade— Dealing  amounting  to 


trade— Weights  and  Measures  Ads,  187S,  *.  19,  end 
1889,^,1  (1)  (2).— A  manufacturer  and  smelter  of 
lead  used  a  pair  of  beam  scales  for  checking  tha 
weight  of  the  produoe  of  the  works  after  the  lad 
had  been  made  into  "  pigs."  The  weights  wm 
entered  in  a  book  kept  at  the  works,  when  1mA 
was  delivered  to  the  purchasers  invoices  were 
invariably  sent  specifying  the  weight,  and  whan 
forwarded  by  rail  consignment  notes  were  alio  sat 
specif ying  the  weight. 

Held,  that  this  was  a  weighing  instrument  wed 
in  trade,  and  must  be  verified  and  stamped.— Ok* 
v.  Theobald,  Q.B.D. 

4.  Measure  "for  use  for  trade*' — Milk  etora- 
WeighU  and  Measures  Act,  1878  (41  &  42  Fide. 
49),  s.  25. — A.,  a  farmer,  agreed  to  supply  B.,  a 
milk  dealer,  with  milk,  carriage  paid,  in  London  it 
certain  prices  per  imperial  gallon.  The  milk  in 
delivered  in  cnurns  fitted  with  gauges  indutty 
the  number  of  gallons  contained  in  each.  fl* 
gauges  were  treated  by  the  railway  company  « 
tests  of  the  quantity  of  milk  carried,  and  oyB.ii 
tests  of  the  quantity  of  milk  delivered  in 
inspector  examined  two  cf  the  churns  and  fond 
that  when  filled  to  the  sixteen  gallon  gauge-flti 
they  contained  two  pints  less  than  sixteen  ga2kai 

Held,  that  A.  was  rightly  convicted  under  seetitt 
25  of  the  Weights  and  Measures  Act,  1878,  oE 
having  in  his  possession  "  for  use  for  trade"  a 
"  measure  "  which  was  "  false  and  unjust,"— flams 
v.  London  County  Council,  Q.B.D. 

WILL  :— 

1 .  Accumulations —  Vested  interest  payable  in fntnro 
— Charities — Surplus  income — Thettusson  Ad  (39  & 
40  Geo.  3,  c.  98).— The  principle  of  Samkrt  ▼. 
Vautier,  Cr.  &  Ph.  240— that,  where  there  is  u 
absolute  vested  interest  made  payable  to  the 
legatee  at  a  future  certain  event,  with  directioni  to 
accumulate  the  interest  in  the  mean  time  and  pay  i* 
with  the  principal,  the  court  will  not  enforce  the 
trust  for  accumulation  in  which  no  other  penoi 
has  any  interest  but  the  legatee — applies  in  the  a* 
where  the  legatee  is  a  charity. 

A  testator  bequeathed  the  residue  of  his  penoml 
estate  upon  trust  out  of  the  annual  inoome  to  pay 
certain  annuitants ;  but  when  and  so  often  ai  tte 
annual  inoome  should  not  be  sufficient  for  the  pay- 
ment of  the  whole  amount  of  the  annuities,  the* 
was  to  be  an  abatement  among  the  aimmtssfc 
The  trustees  were  to  invest  the  surplus  income  P 
any),  and  after  the  death  of  the  survivor  of  ts» 
annuitants  to  pay  and  divide  the  residue  betw© 
certain  public  charities  according  to  the  amort 
set  after  their  respective  names. 

Held,  that  the  charities  were  entitled  to  m 
could  call  upon  the  trustees  to  hand  over  at  the«» 
of  each  year,  the  surplus  annual  income  of  tte 
residuary  estate.  — JF h arton  v.  Masterman  (J2W* 
v.  Masterman),  H.L.  449. 

2.  Codicil — Republication— Bringing  down  wdf* 
date  of  codicil— Effect  o/.— Although  the  repobti*- 
tion  of  a  will  by  a  codicil  brings  down  the  will  to 
the  date  of  the  codicil  for  oertain  purpose*,  it  aoa 
not  alter  the  construction  of  the  will's  languages 
Mount  Cashel  (Earl)  v.  Smyth,  c.A.  (Ir.). 

3.  Codicil— Revocation  of  gift  by  codicil— Sukst**- 
tion  of  fresh  gift— A  testator  by  his  will  g»«» 
annuity  of  £300  to  be  paid  to  his  grand-4angh* 
A.  and  to  be  a  charge  on  certain  land,  and  diredw 
that  after  her  death  the  said  sum  of  £300  should  be 
raised  and  paid  unto  and  among  such  of  her  chil- 
dren as  she  should  by  deed  or  will  appoint,  and" 
default  amongst  her  children  equally. 
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By  a  codicil  to  his  will,  after  reciting  that  he 
had  given  to  his  "  grand-daughter  A."  an  annuity 
of  £300,  he  revoked  the  devise  of  the  "said* 
annuity,  and  "instead  thereof"  gave  to  his 
"  grand-daughter  A."  an  annuity  of  £160  to  be 
payable  and  charged  in  the  same  manner  and  on 
the  same  hereditaments  as  the  said  annuity  of  £30(K 
was  in  and  by  his  will  made  payable  and  charged. 
The  children  of  the  grand-daughter  were  not  re- 
ferred to  in  the  codicil. 

Held,  that  the  effect  of  the  codicil  was  to  sub- 
stitute an  annuity  of  £150  payable  to  the  grand- 
daughter A.,  her  appointees  and  children,  for  the 
annuity  of  £800  given  by  the  will.—  Freme's 
Contract,  Be,  Freme  v.  Hall,  CH.D.  keeswioh,  J. 

4.  Construction — Annuity  charged  on  reversion  and 
directed  to  be  paid  half  a  year  after  testator9 s  decease. 
—A  testator  devised  to  his  son  H.  certain  lands 
subject  to  a  previous  interest,  and  charged  the 
reversion  thus  created  with  the  payment  in  equal 
half-yearly  instalments  of  an  annuity  to  his 
daughter  &.,  the  first  of  such  payments  to  become 
due  and  be  made  at  the  expiration  of  half  a  year 
from  the  testator's  decease. 

Held,  that  the  annuity  commenced  at  the 
testator's  decease,  but  was  only  charged  upon  the 
reversion  at  the  termination  of  the  preceding 
interest. 

Jackson  v.  Hamilton,  Ir.  9  Eq.  Rep.  430,  3  Jo.  & 
Lat.  702,  discussed  and  followed. 

In  re  Bywater,  By  water  v.  Clarke,  30  W.  B.  94,  18 
Oh.  D.   17,  distinguished. — Williams  v.    Williams, 

CH.D.  8TIBLIXG,  J.,   375. 

5.  Construction  —  Bequest — "  After  the  death  of 
A" — Life  estate  by  implication, — A  testator  gave 
his  residuary  personal  estate  upon  trust  from  and 
after  the  decease  of  the  testator's  widow  to  pay 
and  divide  the  same  equally  between  the  testator's 
son  and  two  daughters  of  the  testator,  with  a 
proviso  that  if  the  son  or  the  said  two  daughters 
should  die  in  the  lifetime  of  the  testator's  widow, 
then  a  third  daughter  of  the  testator  was  to  take 
absolutely. 

Held,  that  the  testator's  widow  did  not  take  a  life 
estate  by  implication  in  the  residue,  and  that  there 
was  an  intestacy  during  the  life  of  the  testator's 
widow. — Springfield,  Be,  Chamberlin  v.  Springfield, 

CH.D.  KSKEWICH,  J. 

6.  Construction — Blended  fund — Administration—' 
Realty  and  personalty — Legacies — Rateable  payment. 
—When  there  is  a  bequest  of  legacies  followed  by 
a  bequest  of  the  proceeds  of  the  real  and  personal 
estate,  the  legaoies  are  primarily  payable  out  of 
the  personalty ;  the  real  estate  is  only  charged  in 
aid  of  the  personalty.  If  they  are  directed  to  be 
paid  out  of  a  blended  fund,  then  they  are  payable 
rateably  out  of  the  realty  and  personalty. 

Elliot  v.  Dearsley,  29  W.  B.  494,  16  Oh.  D.  322, 
followed. 

Oainsford  v.  Dunn,  22  W.  B.  499,  L.  B.  17  Eq. 
405  (dicta  of  Jessel,  M.B.),  discussed. — Boards,  Be, 
Knight  v.  Knight,  CH.D.  NOBTH,  J.,  472. 

7.  Construction  —  Children  —  Stepchildren.  —  A 
testator  who  had  been  married  for  thirteen  years 
to  a  wife  who  had  four  infant  daughters  by  a 
former  husband,  but  who  had  no  legitimate  chil- 
dren of  his  own,  and  had  always  treated  his  step- 
daughters, three  of  whom  married  in  his  lifetime, 
in  every  respect  as  if  they  had  been  his  own  issue, 
by  his  will  made  when  he  was  fifty-nine,  and  his 
wife  sixty  years  of  age  left  his  property  to  his 
children  with  a  provision  for  the  issue  of  any  child 
dying  in  his  (testator's)  lifetime  and  leaving  issue. 


No  children  of  the  testator  were  born  after  the  date 
of  his  will. 

Held,  that  the  testator's  four  stepdaughters  took 
under  the  gift  to  his  children  contained  in  his 
will. — Jeans,  Be,  Upton  v.  Jeans,  oh.d.  nobth,  j. 

8.  Construction — Condition  in  restraint  of  mar" 
riage—Void  gift. — B.  by  his  will  gave  and  be- 
queathed his  residuary  personal  estate  to  his 
trustees  upon  trust  for  his  daughter  M,  on  attain- 
ing twenty-one  or  marrying,  for  her  separate  use 
for  life,  remainder  for  her  children,  and,  in  default 
of  issue,  over.  By  a  codicil  B.  declared  his  will  to 
be  that  his  daughter  should  not  marry,  and,  incase 
of  her  marriage  or  death,  there  was  a  gift  over  of 
his  residuary  estate  to  the  persons  who  took  under 
the  gift  over  in  his  original  will. 

After  B.'s  death  M.  married  and  had  children. 

Held,  that  the  true  construction  of  the  two 
instruments  was  that,  on  the  death  or  marriage, 
whichever  should  first  happen,  or  on  her  death 
without  issue,  the  property  should  go  .over.  An 
illegal  condition  (as  Wigram,.  V.C„  decided,  2  Hare 
570)  in  general  restraint  of  marriage  having  been 
imposed  as  to  the  life  interest,  it  followed  that  the 
same  condition  was  void  as  to  the  children's  inter- 
est, and  that,  therefore,  the  children  were  entitled 
to  the  fund  in  court. — Morley  v.  Bennoldson,  O.A. 
518. 

9.  Construction  —  Disentailing  —  Resettlement  — 
Money  to  be  invested  in  land — Hereditament — Equit- 
able conversion, — A  testator  gave  all  the  residue  of 
his  real  and  personal  estate  to  A.,  on  condition  that 
A.  would  disentail  and  resettle  certain  property, 
the  subjeot  of  a  settlement  and  will,  and  of  which 
A.  was  tenant  in  tail  male  in  remainder.  The  said 
property  included  large  sums  of  money  liable, 
under  the  limitations  of  the  settlement,  to  be 
invested  in  land. 

Held  that,  in  order  to  comply  with  the  condi- 
tion in  the  testator's  will,  these  moneys  must  be 
included  in  the  resettlement. — Basset  v.  St.  Levan, 

OH.D.  STULUNQ,  J.,  165. 

10.  Construction — Failure  of  issue — Die  without 
leaving  any  male  issue — Estate  tail  or  estate  in  fee 
simple— Wills  Act  (1  Vict,  c.  26),  s.  29.— Under 
section  29  of  the  Wills  Act  a  devise  since  that  Act 
to  A.,  his  heirs  and  assigns,  with  a  proviso  that  in 
case  A.  should  "  die  without  leaving  any  male 
issue"  then  over,  is  a  devise  in  fee  simple  to  A., 
subject  to  an  executory  devise  over. 

Upton  v.  Hardman,  Ir.  Bep.  9  Eq.  157,  23  W.  B. 
Dig.  257,  followed.— Edwards  v.  Edwards,  CH.D. 
XEKEWIOH,  J.,  169. 

11.  Construction — Gift  per  stirpes  or  per  capita. — 
A  testator  gave  real  and  personal  estate  to  his  wife 
for  life,  and  directed  that  after  her  death  the  income 
should  be  equally  divided  between  his  brother  and 
sisters  therein  named ;  "  at  the  decease  of  either  of 
my  before-named  brother  and  sisters  their  interest 
herein  to  be  equally  divided  amongst  their  children, 
and  after  the  decease  of  all  I  desire  the  whole  of  my 
property  to  be  sold,  moneys  called  in,  &o.,  &c,  and 
to  be  equally  divided  between  the  children  of  the 
aforesaid,  share  and  share  alike." 

Held,  that  the  ultimate  gift  to  the  nephews  and 
nieces  was  a  clear  gift  per  capita,  and  could  not  be 
controlled  by  the  fact  that  so  long  as  any  brother 
or  sister  of  the  testator  was  living  the  income  was 
divisible  per  stirpes, — Be  Stone,  Baker  v.  Stone, 
O.A. 

12.  Construction— Gift  to  wife  for  life,  and  at  her 
death  to  brothers  and  sister,  share  and  share  alike,  at 
their  death  to  their  children,  share  and  share  alike. — 
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A  testator  save  all  his  property  to  his  wife  for  life 
and  at  her  death  to  his  brothers  and  sister  share 
and  share  alike,  at  their  death  to  their  surviving 
children,  share  and  share  and  share  alike : 

Held,  that,  subject  to  the  wife's  life  interest,  the 
testator's  brothers  and  sisters  took  absolute  inter- 
ests.— Hyndman  v.  Hyndman,  OH.d.  y.o.  (Ir.). 

13.  Construction — "  Issue  living" — Child  en  ventre 
sa  mere. — A  testator  by  his  will  gave  one  moiety  of 
his  estate,  after  the  death  of  his  wife,  to  his 
daughter  K.  absolutely  in  case  she  had  issue  living 
at  the  death  of  his  wife ;  but  in  case  she  had  no 
issue  then  living*  then  a  life  interest  only  in  such 
moiety  to  K.  The  wife  died  on  the  9th  of  March, 
1895,  and  on  the  10th  of  March,  1895,  K.  was  con- 
fined of  a  living  child. 

Held,  that  K.  had  issue  living  at  the  death 
of  the  wife,  and,  therefore,  took  the  moiety 
absolutely. 

Dictum  of  Lord  Eldon  in  Thellusson  v.  Woodford, 
11  Yes.  112,  at  p.  149,  followed.— Burrows,  Re, 
Cleghom  v.  Burrows ,  OH.D.  chitty,  j.  683. 

14.  Construction — Limitations  applicable  to  real 
estate  applied  to  personal  estate— Repugnancy — Lapse 
— Perpetuity — Intermediate  income, — A  testator  who 
under  a  settlement  was  absolutely  entitled  (subject 
to  a  life  estate)  to  what  was  in  fact  the  proceeds  of 
real  estate  under  a  trust  for  sale,  by  his  will 
purported  to  devise  it  by  name  as  real  estate, 
together  with  certain  real  estates  of  his  own  to 
trustees,  to  the  use  of  H.  for  life  with  remainder  to 
use  of  H.'s  sons  successively  in  tail  male  with 
remainder  to  use  of  the  sons  successively  in  tail  of 
testator's  niece,  £.,  with  remainder  to  use  of  the 
sons  successively  im  tail  of  his  niece  M.,  with 
similar  remainders  to  the  sons  of  his  niece  P.  H. 
survived  the  testator  and  died  unmarried.  The 
niece  M.  survived  the  testator  but  died  unmarried  ; 
the  niec  E.  was  still  alive  but  unmarried  and  aged 
seventy,  and  the  niece  F.  had  two  sons,  the  eldest 
of  whom  died  before  testator. 

Held  (1)  that  the  proceeds  of  sale  passed  under 
the  devise  of  the  land ;  (2)  that  there  was  no  lapse 
by  reason  of  the  death  of  the  first  son  of  the  niece 
F.  before  the  testator,  and  that  the  second  son  of 
F.  took  the  proceeds  of  sale  at  the  death  of  the 
testator  for  an  absolute  interest  therein,  subject 
to  the  contingency  of  the  niece  E.  leaving  a  son ; 
(3)  that  the  gift  to  the  second  son  of  F.  on  failure 
of  issue  of  the  first  son  was  not  void  for  perpetuity 
because  the  estate  must  vest,  if  at  all,  by  the  terms 
of  the  gift  in  the  lifetime  of  a  person  living  at  death 
of  testator ;  (4)  that  the  niece  E.  being  now  past 
child-bearing,  tne.second  son  of  F.  was  entitled  to 
the  intermediate  income  since,  the  death  of  the  life- 
tenant. — Lowman,  Be,  Devenish  v.  Pester,  o.A. 

15.  Construction — Power  or  trust — Power  to  wife 
to  appoint  fund  to  such  of  testators  relatives  as  she 
should  think  proper — Life  interest  in  fund  given  to 
wife — Wife  appointed  residuary  legatee — Release  by 
wife  of  power  of  appointments-Wife  not  entitled  to 
the  fund  absolutely, — Testator  gave  his  residuary 
personal  estate  to  trustees  on  trust  to  invest  a  sum 
of  £50,000  and  pay  the  income  thereof  to  his  wife 
for  life,  and  subject  thereto  the  whole  of  his  pro- 
perty was  to  be  for  his  children  equally.  The  will 
then  proceeded :  '•  If  I  shall  not  have  any  children, 
then  as  follows :  my  wife  may  bequeath  or  appoint 
the  £50,000  ...  to  such  of  my  relatives  or 
next  of  kin  as  she  shall  think  proper;  the  re- 
mainder of  my  property  to  be  divided  into  forty- 
three  parts."  The  testator  then  gave  the  forty- 
three  parts  to  certain  nephews  and  nieces,  and 
appointed  his  wife  "to  h?.  residuary  legator." 


The  testator  died,  having  had  no  children;  Us 
wife  survived  him,  and,  having  executed  a  relet* 
of  her  power  of  appointment  over  the  £50,000, 
claimed  to  be  entitled  to  the  absolute  interest  m 
that  fund. 

Held,  that,  even  assuming  that  the  £50,000  did 
not  pass  under  the  bequest  "  the  remainder  of  ay 
property,"  &c.,  yet  that  the  wife  did  not,  by 
releasing  the  power,  become  entitled  to  the  £50,000 
absolutely. 

Birch  v.  Wade,  3  Ves.  &  Bea.  198,  and  Sob- 
bury  v.  Denton,  5  W.  ft.  865,  3  K.  ft  J.  32$, 
followed. 

Bull  v.  Vardy,  1  Yes.  jon.  270,  explained  ad 
distinguished. — BrierJey,  Re,  Brierley  v.  Brietlq, 
CA.  36. 

16.  Construction — Substitution  of  trust  by  nferm 
— Duplication  of  trust — Multiplying  charges,— Whw 
there  is  a  trust  by  reference,  then,  in  theshsenttot 
express  intention  by  a  testator,  the  court  wiUboc 
impute  to  him  the  intention  of  multiplying  cbzpi 
upon  the  trust  estate ;  and,  generally,  it  is  Ml » 
reasonable  way  of  reading  a  trust  created  byrsfcp- 
enoe  to  other  trusts  to  consider  everything  a?  th« 
repeated,  and  so  to  make  a  duplication  of  tab,* 
it  were,  in  the  nature  of  charges.— Trew  t.  ftr- 
petual  Trustee  Co.,  P.O.  636. 

17.  Conversion — Specific  devise — Lease  of  mm 
with  option  to  purchase — Option  exercised  after  fefo- 
tor*8  decease — Purchase  money,  destination  o/.-A 
testator,  by  his  will,  specifically  devised  oertsm 
freeholds  to  A.  for  his  life,  with  remainder  over  sad 
subsequently  made  a  codicil  in  which  he  oonfirowl 
his  will,  but  made  no  reference  to  the  speak 
devise  aforesaid.  On  the  same  day  that  he  exe- 
cuted the  codicil,  but  whether  before  or  after  tint 
event,  did  not  appear,  he  granted  to  B.  a  lease  of 
the  said  freeholds,  with  an  option  to  purchase.  & 
exercised  the  option  after  the  testator's  death. 
On  the  question  whether  the  proceeds  of  the  ale 
ought  to  be  paid  to  the  tenant  for  life  and  rensit- 
derman  or  fall  into  residue, 

Held,  that,  whether  the  execution  of  the  tee* 
preceded  that  of  the  codicil  or  not,  it  must  in  either 
event  have  been  on  the  eve  of  execution,  sad, 
therefore  present  to  the  testator's  mind  when  se 
made  the  codicil,  and  this  showed  a  soffioieat 
intention  on  the  part  of  the  testator  to  pass  sfl  hs 
interest  in  the  said  freeholds  to  the  specific  dens* 
and  took  the  case  out  of  the  general  rule  laid  don 
in  Lawes  v.  Bennett,  1  Oox,  167. 

Rule  in  Weeding  v.  Weeding.  9  W.  B.  431, 1 X* 
H.  424,  431,  applied.— Pyle,  Re,  PyU  v.  Pyle,®* 
STIRLING,  J.  420. 

18.  Conversion— Trust  for  sale— Power  to  Hr* 
— Profits  of  business  pending  sale  —  Direction** 
interim  income — Capital  or  income, —A.  testatt 
devised  and  bequeathed  his  real  and  personal  «*» 
upon  trusts  for  sale,  conversion,  and  mvestoeattf 
the  proceeds  upon  trust  for  his  wife  duriafW 
life,  and  after  her  death  for  his  children  *#*** 
twenty-one.  He  empowered  his  trustees  to  po* 
pone  the  sale  of  his  real  estate  and  the  convsnsB 
of  his  personal  estate  for  such  period  as  to >***» 
should  seem  expedient,  and  directed  that  until  ss» 
sale  and  conversion  the  income  should  belong J> 
the  persons  who  would  be  entitled  under  the  trass 
to  the  moneys  arising  from  sale  and  COT?BI,*jj?I[ 
the  income  from  those  monies  (as  the  c*se  fJST 
require),  if  such  sale  and  conversion  had  **}*; 
taken  place.  The  testator  at  his  death,  in  »* 
was  engaged  in  a  business,  which  was  curried  os V 
the  executors  and  trustees  until  the  death  * «■* 
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widow  in  1894,  and  the  profits  had  been  paid  to  her 
as  annual  income. 

Held,  that  the  widow  was  entitled  to  the  whole 
of  the  profits  as  income. 

In  re  Chancellor,  Chancellor  v.  Brown,  32  W.  B. 
465,  26  Ch.  D.  42,  distinguished,— Crowther,  Be, 
Mtdgleyv.  Crowther,  oh.d.  ohitty,  j.,  571. 

19.  Estate  par  autre  vie— No  special  occupants- 
Executory  agreement— No  words  of  limitation— Devo- 
lution—Wills  Act  (1    Vict  c.  26),  s.  6.— Fee  simple 
estates  stood  limited  to  A.  (a  lunatio  so  found  by 
inquisition)  for   life,    remainder    to  B.    for   life, 
remainder  to  C.  in  tail  male.    For  the  purpose  of 
purchasing  A.'s  life  estate,  B.  and  C.  agreed  by 
instrument  in  writing,  that  the  net  income  of  the 
estates  should,  during  B.'s  life,  be  divided  between 
B.  and  C.  equally.    C.  died  in  lifetime  of  B.  before 
the  agreement  was  fully  executed,  leaving  D.,  his 
infant  son,  who  became  tenant  in  tail.     By  a  sub- 
sequent agreement  in  writing  between  B.  and  E. 
(the  widow  of  C),  it  was  agreed  that  all  the  rents 
and  interests  to  which,  under  the  preceding  agree- 
ment C.    would   have  been  entitled  to,  if  then 
living,  and  if  the  first  agreement  had  been  per- 
fected, should,  as  between  B.  and  D.,  pass  to  D. 
absolutely.    By  a  subsequent  deed  B.,  in  considera- 
tion of  the  agreements,  conveyed  his  life  estate  to 
the  use  of  himself,  and  B.  and  their  heirs  upon  the 
trusts  declared  in  the  agreements,  with  a  declara- 
tion of  trust  by  B.  in  favour  of  D.  of  all  the  estates 
so  conveyed  to  her.    B.  and  D.  both  survived  A. 
upon  the  subsequent  death  of  D., 

Held,  that  D.'s  interest  in  the  moiety  of  B.'s 
life  estate  passed  under  as  an  estate  par  autre  vie 
with  no  special  occupant,  under  section  6  of  the 
Wms  Act  to  D.'s  personal  representatives,  and  not 
to  D.'s  heir-At-l&w.— More-Smyth  v.  MountcashelL 
CA.  (Ir.) 

20.  Executor— Legacy  to  executor— Debt  due  by 
executor  to  testator— Unsigned  testamentary  paper — 
Intention.—  Testator  appointed  a  debtor  owing  him 
the  sum  of  £100  one  of  the  executors  of  his  will, 
and  bequeathed  to  him  the  legacy  of  £500  in 
consideration  of  his  undertaking  to  be  his  executor 
and  carrying  out  testator's  instructions  and  wishes 
to  the  best  of  his  ability,  which  instructions  were 
contained  in  letters  addressed  to  him.  After 
testator's  death  an  unsigned  letter  was  found  with 
his  will  addressed  to  the  debtor,  in  which  the 
following  words  occurred :— "  The  hundred  pounds 
I  lent  you  does  not  form  part  of  the  money  left 
you ;  it  is  cancelled." 

Held,  that,  there  having  been  no  communication 
to  the  debtor  of  the  intention  to  cancel  the  debt, 
his  appointment  as  executor  did  not  suffice  to 
exonerate  him  from  his  obligation  to  pay,  the 
unsigned  letter  which  professed  to  release  him 
being  a  testamentary  document  improperly 
executed,  which  could  not  be  received  in  evidence. 

Strong  v.  Bird,  22  W.  B.  788,  L.  B.  18,  Eq.  315, 
distinguished.— Hyslop,  Be,  Hyslop  v.  Cliamberlain, 
CH.D.  KOBTH,  J.,  6. 

21.  Forfeiture  clause— Life  interest— Liable  to  be 
deprived  —  Bankruptcy —  Annulment. —  Under  the 
will  of  his  mother  H.  O.  was  entitled  to  a  rever- 
sionary life  interest  expectant  on  the  death  of  his 
father,  but  subject  to  a  proviso  for  the  cesser 
thereof  in  case  he  should  do  or  suffer  any  act  or 
thing  whereby  he  would  be  deprived  or  be  liable  to 
be  deprived  of  the  beneficial  enjoyment  thereof. 

In  October,  1894,  H.  O.  committed  an  act  of 
bankruptcy,  and  a  petition  in  bankruptcy  wafl 
presented  against  him.  In  November,  1894,  hi8 
father    died.    In  February,    1895,  the    Court  Of 


Appeal  dismissed  the  bankruptcy  petition  under 
section  7,  sub-section  (3),  of  the  Bankruptcy  Act, 
1883. 

Held,  thatH.  O.  had  forfeited  his  life  estate. 

White  v.  ChiUy,  14  W.  B.  366,  and  Samuel  v. 
Samuel,  12  Ch.  D.  153,  discussed.—  Otway  v.  Otway, 

OH.D.  STIRLING,  J.,  501. 

21a.  Forfeiture  clause — Beversionary  interest — 
Beceiver — Forfeiture  clause  upon  charge  or  bankruptcy. 
— The  fact  that  a  contingent  reversionary  interest 
to  an  estate  under  a  will  contained  a  forfeiture 
clause  upon  the  reversioner  charging  the  same,  or 
upon  becoming  bankrupt,  is  not  sufficient  ground 
for  discharging  a  receiver  appointed  in  respect  of 
the  reversioner's  interest,  and  such  appointment 
does  not,  of  itself,  constitute  a  charge  within  the 
clause. — Campbell  v.  Campbell,  p.d.  &  ad.d. 

22.  Intestacy — Specific  devise — Insufficient  descrip- 
tion—Election.— if  it  can  be  gathered  from  the 
words  used  that  a  testator  intended  to  give  a 
particular  property  to  a  legatee,  but  owing  to  the 
testator  haying  several  properties  answering  the 
description  in  the  will  it  is  impossible  to  say,  either 
from  the  will  itself  or  from  extrinsic  evidence, 
which  of  these  several  properties  the  testator 
referred  to,  the  gift  fails  for  uncertainty,  and  the 
legatee  has  no  option  to  eleot  which  property  he 

Tapley  v.  Eagleton,  2  Ch.  D.  683,  distinguished.— 
Asten  v.  Asten,  ch.d.  romeb,  j. 

23.  Legacy  charged  on  land  if  personal  estate  should 
be  insufficient  —  Deficiency  caused  by  executor's 
devastavit— Executor  devisee  of  real  estate. — Testator 
devised  real  estate  to  S.  (who  was  also  his 
executor),  and  directed  that  if  his  personal  estate 
should  prove  insufficient  to  pay  certain  legacies 
mentioned  the  deficiency  should  be  a  charge  upon 
the  real  estate  devised  to  S.  The  testator's 
personal  estate  was  sufficient  to  pay  the  legacies  in 
full,  but  was  misappropriated  by  S.  and  certain  of 
the  legacies  were  not  paid  by  him,  but  he  paid 
interest  thereon  to  the  legatees  who  had  no  notice 
of  the  devastavit.  S.  mortgaged  the  real  estate 
devised  to  him. 

Held,  that  although  the  testator's  personal 
estate  had  been  originally  safficient  and  the 
deficiency  was  caused  by  the  devastavit  of  the 
executor,  the  unpaid  legacies  became  charged  on 
the  lands  devised  to  S.,  and  that  the  legatees  were 
entitled  to  priority  over  the  mortgagees  of  S. — 
Bradford's  Estates,  Be,  OH.D.  (Ir.) 

24.  Leaseholds — Bequest  of  residue  of  leasehold 
property  to  trustees  upon  certain  trusts — Bepairs — 
Income — Corpus. — A  testator  gave  all  the  residue  of 
his  leasehold  and  other  property  to  trustees  upon 
trust  to  receive  the  rents  and  profits  thereof,  and,  in 
the  first  place,  to  pay  thereout  all  the  costs, 
charges,  and  expenses  of  the  trust,  and  oujb  of  the 
balance  thereafter  remaining  to  pay  certain  legacies 
and  annuities,  whioh  latter  were  to  abate  pro  rata  in 
case  of  the  said  balance  being  insufficient  to  pay  all 
in  full. 

The  trustees,  after  notice  from  the  lessors, 
repaired  part  of  the  said  leasehold  estate  at  an 
expense  greater  than  the  value  of  the  remainder  of 
the  term  of  the  lease. 

Held,  that  the  cost  of  these  repairs  was  payable 
out  of  income,  and  not  out  of  corpus. — Debney  v. 
Eckett,  CH.D.  STIRLING,  J.,  54. 

25.  Legacy  —  Demonstrative  legacy  —  Gift  of 
£10,000  New  3  per  Cent.  Bank  Annuities— Codicil- 
Conversion — National  Debt  (Conversion)  Act,  1888 
(51  Vict.  c.  2),  s.  25,  sub-section  2.— A  testator,  by 
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bis  will,  dated  the  3rd  of  October,  1887,  gave  to 
trustees  £10,000  3  per  Cent.  Bank  Annuities  upon 
trust  to  make  payments  out  of  the  income  thereof 
to  his  wife,  and  on  her  death  to  sell  the  stock  and 
to  divide  the  proceeds  of  sale  among  forty-six 
named  charities ;  he  also  gave  his  residuary  estate 
to  beneficiaries  therein  named.  By  a  codicil  dated 
the  28th  of  February,  1890,  after  reciting  the  above 
bequest,  and  that  the  Bank  Annuities  had  been 
converted,  under  the  National  Debt  (Conversion) 
Act,  1888,  into  2£  per  Cent.  New  Consolidated 
Stock,  he  gave  the  trustees  £15,000  of  such  stock 
upon  trust  to  make  the  above-mentioned  payments 
out  of  income  to  his  wife ;  and,  further,  to  make 
annual  payments  out  of  surplus  income  to  the 
charities  named  ;  and  in  all  other  respects  he  con- 
firmed his  said  will.  Testator  died  in  March,  1894, 
his  wife  having  predeceased  him. 

Held,  (1)  that  there  was  no  gift  in  the  codicil  of 
corpus  to  the  charities ;  (2)  that  the  codicil  did  not 
revoke  the  gift  of  corpus  to  the  charities  in  the 
will,  as  it  was  a  demonstrative  legacy,  and,  there- 
fore, came  under  the  first  part  of  sub-section  2  of 
section  25  of  the  National  Debt  (Conversion)  Aot, 
1888,  and  not  under  the  second  part  of  that  sub- 
section, which  refers  to  specific  legacies  only. — 
Shepherd,  Re,  Churchill  v.  St.  George's  Hospital) 
CH.D.   KEKEWIOH,  J.,  95. 

26.  Legacy  —  Demonstrative  legacy  —  Inaccurate 
description — Abatement —  Testatrix  by  her  will 
recited  that  she  was  absolutely  entitled  to  the  sum 
of  "£500  invested  in  the  Australian  Bank  on 
deposit  receipt  and  also  to  the  sum  of  £200  on 
deposit  receipt  in  Messrs.  G.'s,  making  together 
the  sum  of  £700  " ;  and  she  bequeathed  to  her 
children  specific  portions  of  the  "  said  sum  of 
£700."  At  the  date  of  the  will  and  also  at  the 
date  of  the  testatrix  death,  the  testatrix  had  not 
any  sum  on  deposit  receipt  in  Messrs.  G.'s,  nor  any 
sum  on  deposit  receipt  in  the  Australian  Bank, 
but  there  were  standing  in  her  name  eleven  shares 
in  the  Union  Bank  of  Australia. 

Held,  that  the  shares  in  the  Union  Bank  of 
Australia  passed  under  the  bequest  of  the  sum  on 
deposit  receipt  in  the  Australian  Bank. — Moss  v. 
Cranfield,  v.c.  (Ir.) 

27.  Legacy  to  children  to  be  paid  at  eighteen  years 
of  age — Payment  out  to  children  who  had  attained 
eighteen ,  but  were  under  twenty-one — Liberty  for 
children  under  eighteen  to  apply  for  payment  of  their 
shares  on  attaining  eighteen. — Where  a  testator  gives 
a  legacy  to  children  to  be  paid  to  them  when  they 
respectively  attain  the  age  of  eighteen  years,  and 
directs  that  their  respective  receipts  at  that  age 
shall  be  sufficient  discharges  for  their  shares  not- 
withstanding their  minority,  the  court  will  order 
payment  of  their  shares  to  such  children  as  have 
attained  eighteen,  and  give  liberty  to  those  under 
eighteen  to  apply  for  payment  of  their  shares  when 
they  respectively  attain  eighteen. — Denekin,  Re, 
Peters  v.  Tanclwreau,  CH.D.,  NOBTH,  J. 

28.  Legacy — Severance — Intermediate   income    on 
contingent  legacy. — If  a  contingent  legacy  is  severed 
from  the  rest  of   the  testator's  property  for  the 
purposes  of  the  administration  of  the  estate,  upon  ' 
the  contingency  happening  the  intermediate  income 
will  not  pass  to  the  legatee ;  but  if  the  severance  > 
is  for  the  purposes  of  the  legacy,  the  gift  of  the  * 
fund  carries  the   intermediate   income  upon    the 
happening  of  the  contingency. 

In  re  Medhck,  54  L.  T.  828,  followed,— Snaith 
Re,  Snaith  v.  Snaith ,  CH.D.  NORTH,  J. 

29.  Marshalling — Residuary  gift — Charity—  Ex- 


ception of  impure  personalty— Intestacy.— Tesfcskix, 
who  died  in  1879,  bequeathed  her  personal  estate 
to  trustees  upon  trust  ior  sale,  and  out  of  prooerii 
of  sale  to  pay  testamentary  expenses  and  debts,  cf 
a  pecuniary  legacy  to  her  niece;  and  she b- 
queathed  the  residue  of  her  personal  estate, "  uveal  : 
except  such  parts  thereof  as  could  not  bylaw  be 
appropriated  by  will  to  charitable  purposes,"  to  i 
certain  charity. 

Held,  that  the  residuary  bequest  did  not  operate 
as  a  direction  to  marshal  the  assets  in  favour  & 
the  charity ;  that  the  personal  estate  (consutingrf 
both  impure  and  pure  personalty)  should  heaped 
in  the  payment  thereout  rateably  of  the  tettam- 
tary  and  funeral  expenses  and  the  peeaatnj 
legacy;  and  that  so  much  of  the  residue  of  &< 
personal  estate  as  consisted  of  impure  pennafy. 
passed  as  undisposed  of  to  the  next  of  kin.-^*n- 
Cocks,  Re,  Wegg-Prosser  v.  Wegg-Prom,  tt 
KEKEWICH,   J. 

30.  Precatory  trust— Absolute  gift-"! &* 
them  to  bequeath." — A  testatrix  by  her  wi  a»b» 
bequest  in  the  following  terms :  "  I  gto»tens4 
and  appoint  to  my  dear  nieces,  Mrs.  G.aJWj 
A.,  the  sum  of  £2,000  apiece  for  their  abaft 
separate  use,  and  to  be  independent  of  4k  "* 
bands,  and  I  wish  them  to  bequeath  to  ant 
equally  between  the  families  of  my  nephev&ati 
my  dear  niece  Mrs.  P. 

Held,  affirming  the  decision  of  KekewkMn> 
461,  that  there  was  no  precatory  oust,  aft 
that  Lady  A.  took  the  legacy  of  £2,000  absolaWf 

The  rule  laid  down  in  In  re  Adam  and  &  A* 
singU>n  Vestry,  32  W.  B.  120,  883,  27  a  D.^ 
preferred  to  that  laid  down  in  Malm  t.  a«W 
2  Ves.  Jun.  333.-— Hamilton,  Re,  Trench*.  Saw* 
C.A.  577. 

31.  Remoteness—Trust  to  work  out  gravis* 
then  sell— Gift  of  proceeds  to  unascertained  tto- 
Children  of  child  dead  at  daUofwiU.-kW* 
directed  his  trustees  to  carry  on  Jus  busine*"1 
gravel  contractor  until  his  freehold  gravel  pits  «* 
worked  out,  and  then  to  sell  them  with  I^J* 
his  sons  to  bid  at  the  sale :   the  P10066^^^ 
sale  were  to  be  held  on  trust  for  such  ehfldj 
children  of  the  testator  " then  ^ins'\^^ 
issue  living  of  any  child  then  deceased,  wi*\*"» 
a    son,   should  attain    twenty-one,  or,  being  ^ 
daughter,  should  attain  twenty-one  or  vaffjr 
equal  shares  per  stirpes.      Until  suoh  sale tfoaa 
tor's  sons  were  to  be  employed  in  the  baa* 
The  residue    of  the    testator's  real  and  p»a» 
estate  was  given  upon  trust  for  sale  and  <*»*••* 
and  to  divide  the  income  thereof  equally  **J 
all  his  children  during  their  re8Pecti78!jift! 
upon  death  of  any  such  child,  whethertesj 
after  his  own  death,  to  hold  the  corpus  wtt1**^  j 
income  was  or  would  have  been  payable  to*S! 
ohild  upon  trust  for  all  or  any  the  children*** 
of  such  child,   who,  being  a  son,  »hoB^2 
twenty-one,  and,  being  a  doughter, shouH i»r 
twenty-one  or  marry,  and  if  more  than  «* 
equal  shares.  .   .  fu 

Held,  that  both  the  trust  for  the  stf^J 
gravel  pits  and  the  trust  declared  of  thepw*1' 
of  sale  were  void  for  remoteness.  ,^ 

Held,  also,  that  the  children  of  a  **&*!* 
testator  who  was  dead  at  the  date  of  ^  «"  ~ 
not  included  in   the    residuary  gift— »w 
Tullett  v.  Armstrong,  o.A. 

32.  Satisfaction— Covenant  by  testator  £# J 
certain  sum  three  months  after  f^^fjylr 
covenantee  of  greater  amount — No  timejh**''^ 
m«tf.— A.  covenanted  by  deed  to  pay  *  *" 
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money  to  B.  within  three  months  from  his  (A.'s) 
decease. 

Held,  that,  in  the  absence  of  clear  proof  that 
the  consideration  for  the  promise  was  immoral,  the 
court  would  not  readily  assume  it  to  be  so,  and 
that  the  deed  was  a  good  deed. 

A  legacy  given  simpliciter  is  not  a  satisfaction  of 
a  debt  of  less  amount  due  to  the  legatee  under  a 
bond  and  payable  within  three  months  from  the 
death  of    the  testator. — Horlock,  Be,    Calham  v. 

£m#A,CH.D.   STIRLING,  J.,  410. 

33.  Tenant  for  life  and  remainderman— Shares  in 
Company — Issue  of  new  shares — Option  to  take  allot- 
ment in  new  shares  in  lieu  of  dividend  on  old  shares — 
Exereist  of  option  by  trustees — Proceeds  of  sale  of  new 
shares— Capital  or  income. — A  testator  gave  his 
residuary  estate  upon  trust  for  his  widow  for  life, 
with  remainder  to  be  divided  amongst  others  and 
with  power  to  the  trustees  to  postpone  conversion 
as  long  as  they  should  think  fit.  The  testator  was 
possessed  of  shares  in  a  company,  and  after  the 
testator's  death  the  company  issued  new  shares, 
which  were  offered  to  existing  shareholders  in  part 

Siyment  of  any  dividend  for  the  time  being.  A 
vidend  was  afterwards  declared  out  of  profit,  part 
of  which  was  paid  in  cash  and  part  of  which  was 
offered  to  be  paid  by  the  allotment  of  new  shares. 
The  trustees  of  the  testator's  will  accepted  the 
allotment,  and  allowed  the  new  shares  to  be 
allotted  to  the  tenant  for  life. 


Held,  that  the  company  intended  to  distribute 
its  profits  as  dividend  and  not  to  capitalize  them, 
and  that  the  tenant  for  life  was  only  entitled  to  so 
much  of  the  value  of  the  new  shares  as  represented 
the  dividend  applied  by  the  trustees  in  taking  them 
up,  the  balance  of  such  value  forming  part  of  the 
capital  of  the  estate. — Malam,  Be,  McUam  v. 
Bitchens,  CH.D.  STIRLING,  J. 

34.  Ultimate  trust  in  favour  of  testator's  heirs 
and  next  of  kin — Time  for  ascertainment  of  class. — 
The  ultimate  trusts  of  a  testator's  real  and  personal 
estate  were  declared  to  be  in  favour  of  his  "  own 
right  heirs  and  next  of  kin  according  to  the  nature 
of  the  said  property,"  without  any  reference  to  an 
intestacy  or  the  Statutes  of  Distributions.  The 
several  tenants  for  life  of  the  property,  under  prior 
trusts,  were  moreover  restricted  from  alienating 
their  respective  life  interests. 

Held,  that  nevertheless  the  class  to  take  under 
the  ultimate  trusts  must  be  ascertained  in 
accordance  with  the  rule  established  by  the  House 
of  Lords  in  Bullock  v.  Downes,  9  H.  L.  Cas.  1, 
viz.,  as  at  the  death  of  the  testator,  and  not  at  the 
period  fixed  by  the  will  for  distribution. — Ford,  Be, 
Patten  v.  Sparks,  C.A. 

See  also  Administration,  2 ;  Charity,  4,  9-12 
Condition  ;  Infant,  2, 3 ;  Limitations,  Statutes 
op,    8;    Married    Woman,    14;    Power,  1,   2; 
Probate,  6-11 ;  Trustee,  11. 


I  THE  end.") 


3  blOS  0t3  511  5*3 


3  U10S  0k3  511  563 


?% 


3  k!05  0k3  511  563 


j^*m+ 


^W^ 


